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E-mail Message

From:

To:
)1, (c

Cc:
Sent: 11/01/2010 at 12:47
Received: 11/01/2OlcJat 12:47
Subject: TCE fee structure and the vulnerable members of society

Dear all

Thank you for agreeing to attend this meeting. I will put out an agenda a little
nearer to the meeting but please feel free to let me have items if you wish to do
so.

We are all able to accommodate the 29th January but due to other commitments I
can only do pm therefore can we please all meet at 102 Petty France at 13.00?
Please either asked to be directed to room 7 or wait for me in reception

We can start with lunch and hopefully conclude our discussions by 3.30 to cater
for the Friday afternoon rush

Thank you

Enforcement Reform Tribunals Courts and Enforcement Act
Ministry of Justice
2nd Floor Sessions House
Lancaster Road
Preston
Lancashire
PHi 2PD
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The Consumer
ActonGro u

RECLAIPT THE RHT

Bailiff special part I

Dear GAG Member

Consultation Paper on Bailiff
Reform.

In May 2011, 1 wrote a Newsletter concerning the
proposed Consultation Paper on bailiff reform which
was due to be released in July 2011. Unfortunately this
was delayed and it was not until February 17th 2012
that this Consultation Paper was finally published and
there will now be a statutory 12 week period in which
public responses can be made.

This Consultation has been ongoing for around 5 years
and a few days ago, 1 was reminded of the infamous
“witching hour” speech in the House of Commons by
Austin Mitchell MP in March 2007 where he was
claimed that the Enforcement of Road Traffic Debts
Order was “producing a huge extortion racket” with
local authorities “colluding with cheating baiflffs to
impose huge and excessive charges that are then
Justified by lies and enjbrced by bullying “

I.nterestingly, he also said that the present structure is
based on the old fashioned view that bailiffs should
distrain on goods and that the emphasis should instead
be on getting the debt paid. On the matter of a
regulator.. he said that “cowboys need a sheriff” “the
mafia cannot be regulated by the mafia” and that
“cr00/cs need a rule maker”

Unks to the Forums
The Consumer Forums Main

All the Consumer
forums at a glance.

The Ubrerv
Template letters, videos
and other useful
material.

Come here if you are
new.

gnks. Loans & 0 edif
For problems with your
Bank, Building Society,
or any other FinancIal
Institution

NonReteii
For disputes not
involving sales or debt.

Retet Goods & Servicee
For problems you ore
experiencing on the
High Street or Online

IncOding Debt
Collectors and Bailiffs,

The latest consumer
news stories here

and Soii
Employment and
benefits

Review Centre
Your opinions on
Products and services



He also confirmed that the government had begun a
consultation process in January (2007). Five years have Inckc5ng Parking, DVLA

• and Garage services.passed since then and frankly, this delay should never
have been allowed to happen. From the many questions
raised on the Consumer Action Group forum it is clear
that many bailiffs are acting in a deplorable manner and
charging fees that are not in accordance with statue law.
On 13th January 2012, the advice and enforcement
sector were surprised to receive notification that the
Ministry of Justice had updated their National Standards
for Enforcement Agents. The changes appeared to have
been rushed and personally, I believe that the revised
Standards are not sufficient.

The original National Standards from 2002 had been
introduced after consulting with 16 organisations. In
considering the recent changes, it would seem that the
Ministry of Justice sought views from just 2
organisations!! Since its release there has been a lot of
criticism from both the advice and enforcement sectors
and thankfully, the Ministry of Justice have realised that
this was wrong and the first part of the Consultation
Paper is seeking suggestions for proposed changes!!

This Consultation is of vital importance if there is to be
real change to this industry and the public cannot let this
opportunity be lost. Consumer Action Group intends to
respond formally to the Consultation in May and in
doing so; will be taking into consideration comments
made by the public on the forum, We would therefore
urge you to visit the link at the end of this Newsletter,

The Consultation .Paper consists of 203 pages. .it has
been split into 9 Chapters and I will be writing a weekly
Newsletter regarding each Chapter a••s follows:

Chapter 3: Non reu1atory options: Ouestions 13

This Chapter deals mainly with the National Standards
for Enfbrcement Agents (NS.EA.) and the Government
are se.eking views on the contents of the NSE.A and in



particular; whether you agree with the contents and if
not, to supply proposals for inclusion or argument
against inclusion. A separate Newsletter has been issued
today regarding this Chapter and views and comments
would be welcome. A link can be found at the end of
this newsletter.

Chapter 4: Clarifying the law: Ouestions 4-32

This Chapter is of vital importance and can be
demonstrated by the following headings and the
numbers of questions!!

• Force against a person

• Forced Entry

• General Power of Force

Prior Judicial authority to force entry

• Entry into property

• Goods which may be taken.

• Exempt Goods

• Controlled Goods agreement

• Notices

Proposed fee scale

Thankfully, under this Chapter, the Government have
confirmed that a bailiff ma not use force against a
person for the purpose of conducting a levy against
goods for a civil debt Howeer, this Chapter needs to



be read very carefully indeed.

In the meantime, on the forum there are sub headings
where views would be welcome regarding Exempt
Goods and Defining Vulnerability.

Chapter 5: Costs of Enforcement Rated Services:
Questions 33-45

Unless the fees are set at a fair rate, complaints will
continue. For the collection of council tax, it must be
understood that a 1st visit fee of £24.50 was set many
years ago and common sense alone would dictate that
this low figure cannot in any way cover the cost
involved and inevitably, fees must rise. Once again, this
Chapter is vitally important and a Newsletter dedicated
to Chapter 5 will be issued shortly

Chapter 6: Re2ulatory Re2ime: Questions 46-49

This Chapter will be very disappointing to many as the
Government confirm that they do not wish to place
burdens upon the enforcement industry and therefore,
they will not be appointing an independent regulator.
Under the fee structure review paper Alex Dehayen has
commented that “carejhl and considered
implementation ofthe proposedfee structure, supported
by appropriate regulation is vital to the/be structure ‘s
success

Again, a separate Newsletter regarding the Chapter will
be issued shortly. In the meantirn.e; views and comments
frcm the public would be welcor..e on the forum a.nd th.e
link to the sub heading regarding regulation of the
bailiff industry can be found below.

r7:cometencereuirement:uestions5O
52



This short Chapter addresses the matter of professional
qualifications, training etc and at this moment in time, I
cannot see that there is anything further to add to the
recommendations as outlined.

Chapter 8: Remedies and Complaints Handling:
Question 53

Again, this Chapter is a very important one and without
an independent regulatory body, concerns must be
raised as to how complaints are to be handled. There is
currently the provision that a debtor may make a
complaint about a certificated bailiff by way of a Form
4 Complaint. However, such complaints are fraught
with difficulty and it has been known for large costs
orders to be made against the complainant by the court.
A separate iewsletter will also be issued shortly
regarding this important Chapter.

Chapter 9: High Court and County Court
Jurisdiction: Question 54.

At present, all county court judgements under £600 may
only be enforced by a county court bailiff and the
amount of the judgement increases by £100 if the
creditor requests a warrant. Judgements over £600 can
be “transferred up” for a High Court Enforcement
Officer (HCEO) to enforce. The consultation paper is
seeking views on whether giijdemensirrespective
of the should be enforced by an HCEO. This
will be discussed at a later stage but it is important to
note that if the proposed fee scale for high court debts is
im.posed, this would add a fee ofje than £750 to a
CCj

Personally, I have very serious concerns at this proposal
and although a ewsietter will be issued shortly
regarding this last Chapter, a sub heading is already on
the forui. where views and comments would be
welcome.



Once again, this Consultation is of vital importance and
Consumer Action Group will be responding formally to
the Consultation in May and in doing so; will be taking
into consideration comments made by the public on the
forum. We would therefore urge you to visit the links
below:

Thank you for taking the time to read this Newsletter. A
further newsletter regarding Chapter 3 of the
consultation paper will be issued next week.

Tomtubby

There will not be another opportunity to have good
bailiff law and to protect vulnerable debtors from
aggressive bailiffs and this consultation will give the
public the opportunity to influence change.

You can submit your response to the consultation
on-line HERE

There is a new forum to discuss the implications of the new
proposals and how we should respond to the consultation
JH[.E.R.E

There are 6 subforums under the following headings:

• Am.edmnts to tho National Standards lbr
Enfhrcerne.nt Anrs

at: a :rtd t I me and
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Page 1 of 1

E-mail Message

From:

To:

Cc:

Sent: 15/09/2008 at 15:46
Received: 15/09/2008 at 15:46
Subject: Amended RF!s

Attachments: Fee Structure RE! - ESA Industry Body - Amended DRAFT.xls
Fee Structure RE! - ESA Members - Amended DRAFT.xls
Fee Structure RE! - ESA Smaller companies - Amended DRAFT.xls

Dear All,

Please find attached amended versions of the RFI documents, reflecting the
changes that we discussed in our meeting last week, and including a “Smaller

Companies” RFI, with a slightly reduced list of requests, eliminating the most

arduous requests from the original RFI.

When you have had a chance to review these documents in more detail I would be

grateful if you could communicate to me any further amendments that you believe

are necessary or will improve the forms prior to sending out to your members.

Please note, that I have not performed a final check for spelling! referencing

etc. so whilst you spot anything please do let me know, but the final versions

will be properly checked and referenced before being sent out to your members.

I am also working on a Frequently Asked Questions” document, and I will try to

let you have that before the end of this week. I understand that Vernon is away

this week, but that we are aiming to have final versions of the RFIs and FAQ

documents ready for you to see and perhaps circulate prior to the 1RRV conference

(where you can discuss with your members if necessary) , which I believe ta1es

place in w/c 29 September.

Pleasure meeting you all last week, and look forwarding to tackling this project

with your help.





H
(
H

H
H

H
(
(
H

(H
H

(H
o

0
H

H
H

H

H-
H

H
IH

N
H

H
t

H
H

)(
H

(
H

H
H

I
H

I-
H

N
H

,

0
0

H

H
,

N

(
(
H

H
H

I
HH

H

H
(H

(H
(

H
H

I
N

N
H

(
N

H
H (0

<

(
(
I

(
H

I H
H

O
<

(1
0

I
(

H
H-H

H
<

H
< H

(
(
H

H
(H

H
H

(H
I

9
i

H
H.

H
<<

H

Ø
D

Ø
C

)
-
4

n
in

c
ø
ø
n

0
—
0

3
G

r
— UI 10 0

0
0

>
0
(
0

3
‘D

I
m

O
O

0
0
0

H
I

-n (/
,

H)
D
-

H
0<

H
H

N
(I

H
<(H

H
H

<H
H

N
H

H
H

<(H
H

I
(
(
H

(0
<

0
15

D
H

H
(H

((
<

ID
H

H
H

N
(<

(<
J
O

N
(H

O
H

H
H

H
N

(
H

H
H

H
H

H
(2

(0
((

<
H

N
(
H

(
H

(H
(
(
<

H
H

N
H

C
H

(
0
(
1
0
0

(H
1<

1
C

(H
O

H
O

H
H

--
<

H
((

H
H

<H
(H

(
(
0
0
0
(
0

H
O

H
‘

H
H

H
H

H
H

H
N

(
H

(H
[

(1
<

H
<

H
<

<
H

H
(H

<1
(2

<H
(I

<N
H

H
O

H
H

H
H

H
O

H
<

(H
H

H
N

(H
(
1
0
5

<
-<

(H
H

<
<H

0<
(H

<<
5(

<
N

H
H

H
H

H
I

(H
(H

(H
N

5<
H

N
N

(I
<

<
(
0
0

1
(
0
<

I
((

H
)

0
H

I
N

(
I
I
N

H
H

((
(H

(H
H

H
O

if
-<

((
N

H
H

H
H

H
((

H
H

H
(
J
H

I
H

O
H

H
<

H
<

(H
-H

(
H

H
H)

H
O

H
if

H
-<

N
H

(
N

‘
N

0
0
1
5

H
H

(H
O

D
H<

H
‘
N

<H
H

H
H

O
<

H
N

H
H

(
H

C
H

H
H

O
N

H
H

I
H

I
H

-H
H

H
(
(
I

((
(<

-H
O

H
(1

0
H)

(H
H

0
1<

(
(

(0
<

I
D

N
O

H
(C

0
(
1

(H
(
(
‘
<

<
H

H)
((

H
H

N
((

5
1

O
H

H
’
’

0
2

0
0

(
(
(
(
H

H
O

H
H

O
D

H
I

N
H

O
N

‘H
(H

H
O

N
H

(H
’

H
H

‘
(

O
H

H
H

H
N

I
0
0

(1
H

HO
(

N
H

N
C

(H
0
0
0

N
H

H)
H

0
N

((
0
0

((H
H

(
N

H
(H

H
N

I
(<

0<
O

H
(
(
<

1
H

(
(H

(‘
H

H
O

(-
H

H
I
N

’
H(

(H
H

0
-<

H
<

<
H

N

H
H

0
(
1

0
‘
H

H
HI

H
<<

H
H

H
H

H
H

<<
H

N
I

1
0

H
H

H
N

N
((

5
0
<

N
H

<H
O

N
H

H
(
<

H
(H

(I
H

H
‘N

O
H

(
-
1

(1
H

(
0

<
((

H
H

H
H

(<
H

H
H

O
O

N
(
(

<H
$

H
H

O
IY

0
1
0

OH
(H

(H
I

H
O

H
H

O
0

H
I

<
<

H
H

(
H

H
-
H

H
(H

H
H

(H
O

-
N

I
(I

HH
(H

H
(i

f

H
C

H
-
O

H
<

-
(H

H
(

N
’

H
Y

O
<

N
H

((
(H

(H
H

(H
4

H
I

H
H

H
’

N
O

0
<H

H
O

H
H)

(
H

’
H

I
H

N
H

(I
H

H
<

H
N

H
H

(
I

H
H

H
N (H

(IQ C I)-
)



.
1

,
J
r

It
I

C. 4
a 1

&
•

a
,

‘(
0

.
—

4
•

e
,

1q1 4
$

1’
4
0

C
q

4
I

4
4

*
•t

2
’

t
1
q
,

t
1

0
•

0
i

i
t

11
I

•
.4

•
1

•
11

’
I

an
•

p
•

L
b

,

I I
0

1
1

1
4

a
C

t
*

F
I

O
fr 1
4

4
$1

’

•
n

0
9

‘4
’

7
* 4 4 •

a
a

*
1

• 1
I
t

4
*

‘
g
,a

* I
C

C
I
’

‘
I

*
I

‘1

‘
I
s ‘

0
a

I
It

I(

0

•I 4
1
1
1

‘
a
t

I
’
.

4
l
c

t
Ø

I’
‘
8

)
•

I
i

I
s
,
,

a
L

S
1P

U
A

0

ri
s
’

‘S
i

•t
t

t
m
f
l
t
t71

9
0

I

;h
*

1
‘
‘

L
I
I

r
$

1
<

1
1

1
1
%

$
I

?
a
C

‘a
.

1
l

a
II

,
t
.

lt
D

F
b
I
:
I

1

I:
I
l
t

)
4

‘
4
0

a
:

l
(

!
&

1
i
i
j

!
t

•t
l
i
t
)

fr
r.

L
P

si
’

‘h
I
-
i

‘

i

g
’

as
•‘

•

1
$

!4
a
g
o

La
..?

.
‘
‘

“
B

•
“

‘3
”

u
n

v
a

¶
,‘

t
“k

s
r
’

I
V

V
t

A
I

‘
t

Q
I

‘s
H

1
9

eJ
..

,c
‘
i

g
,

‘
4

$1

C
‘ P
t

a
Ia

R
I’

‘
ta

t
‘

a

I! ji
..

C I
.

I’ It I’ 4 P I H 4 H a C. I p p a I’ I

I I
i
i

I
t
?

4
0

1
0
4

“
‘

1
1
*
4

V
b
•

4
I
I
’

0.
5

4

1
.1

1
4

t
I

4

‘<
F! U
:

1
4
4

0
?

I
a
:

4
4

•
4

It
I

I
D

’
:

‘
4

a
:

t
I

4

(
S

I
t
:

S
‘1

4
I
’
4

1.
F

:

L
I
I
:

I
I
.

4

1
4 4

‘I
’S

4
‘
r
4 ‘

‘
ii

.
4

(
1
4

n
-
a ‘p4 (

I
i ft k
s

‘
‘
1

I 44

•

2
a

UE
L

$
‘

I
(I

,
a

C
‘
I

•
II

‘S

I
I, r

0
1

1

4 4 I I 4 4 I I 4 4 4 I I

U a

I. (I V V

S
a t.



Page 1 of 2

E-mail Message

From:

To:

Cc:

Attachments:

Dear All,

Fee Structure RE! - ndustry Body (3Oct)xIs
Fee Structure RE! - Industry Members (3Oct).xls
RE! - Frequently Asked Questions (Fina!).doc

Please find attached the two final FF1 documents, one for completion by a
representative of your industry body, and the other for circulation to your
members, and a “Frequently Asked Questions” document, also for circulation.

I apologise for the delay in providing these documents. As you are probably
aware, this delay was due to our consideration of exactly what assurances we
could provide in relation to potential requests for disclosure under the Freedom
of information Act (“FOIA”) You will see that the RFI now includes an extended
Confidentiality Statement, which deals specifically with the FOIA,

We have been unable to provide a blanket assurance of non-disclosure in relation
to FOIA, largely because we cannot predict what information might be requested.
For example, someone might request that we disclose how many respondents we had
to the FF1 request, or some other non-commercially sensitive information; for
which we would not have a strong case for non-disclosure. Since an appeals
process exists we are unable t.o provide a blanket assurance even for more
commercially sensitive requests. However, I have ircluded some of the actual
wording of the Act in the confidentiality statement, in the hope that it will
enable you and your members to consider for yourselves (or with independent legal
advice) the IikeliT.ood of confidential or conunerciallv sensitive information
being disclosed as a result of an FOld request.

I appreciate that this falls short of the level of
indicated would be desirable. However, I sincerely
will not adversely affect the number of responses,
be that your members with.hold any information that
providing. but that they do not withhold the whole
concern over certain elements of it,

assurance that so.me of you had
hope that concerns arou.nd FOld
Our sugges ted approach would
they are not comfortable
response on the basis of a

You will not.ice that the FF1 now includes a templat.e (section lb. Accounting
Information Template) which snaller companies might find easier to complet.e, I
ae armo tae e tths clr e eormdr arm rmarm

compa.nies” REd were not. sj.fficientiy different to )ustifv sending out different
forms to different mehbers I have therefore decided to proceed •with a sing.le REd
ror ala rer a at toe strrmtrmoocrmrmeto Inc or ca

Sent:
Received:
Subject:

03/10/2008 at 14:17
03/10/2008 at 14:17
Final RE!s for circulation to members
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comes across clearly enough.

I should be grateful if you could “cc” uk when
sending out the requests to your members. This will assist us by providing the
contact details should we later need to contact or chase any of your members who
receive a form to complete.

I would also be grateful if you could:

* strongly encourage your members to complete the request;
* stress that they should provide as much information as they can, rather than
ignore it, if at first glance the requirements seem arduous; and
* finally, should the response rate be low or slow, that we might return to you
closer to the deadline date (Friday 7 November) to encourage again that members
complete and submit the form.

Should you receive any questions from your members about the process please do
not hesitate to refer them to me (my contact details are also on the P. Fl and
FAQ).

Thank-you very much for your valuable help in designing the RFI, and for all your
assistance in the fee structure review to date. We look forward to receiving the
responses!

Best regards,

<> <> <>

NRC S
Enforcement Agents Fee Structure Review
Tel:

External Consultant (Vemos Consulting)
Email:
Mobile:



hmcs
Enforcement Agents Fee Structure Review

Request for Information (“RFI”) - Frequently Asked Questions

0. Why has my company been asked to provide the information requested in the RFI?
A. Her Majesty’s Court Service (“HMCS”) is currently reviewing the fee structure for fees
charged by all enforcement agents who seize and sell goods, across the following debt
streams: High Court and county court judgments, road traffic penalties, magistrates’ courts
fines and penalties, local and national taxes and duties, commercial rent recovery,
maintenance and child support.

We are performing this review at the current time following the recommendations for a new
fee structure which were set out in the White Paper, Effective Enforcement (March 2003), and
enabling legislation introduced with the passing of the Tribunals Courts and Enforcement Act
2007. We are committed to ensuring that any new fee structure is responsive to the market
conditions in which it operates, encourages prompt payment by the debtor and, importantly,
that it adequately and fairly rewards enforcement agents in public and private sectors for the
work they actually do.

We believe that it is vital that enforcement agents themselves should be highly involved at all
stages of the process which will determine the fees they will charge in the future, and
therefore we are seeking to involve the industry as fairly and inclusively as possible.

0. Who else has been asked to complete the RFI?
A. HMCS has approached the Association of Certified Enforcement Agents (“ACEA”), the
Enforcement Services Association (“ESA”), the High Court Enforcement Officers Association
(“HCEOA”), and the Local Authority Civil Enforcement Forum (“LACEF”) and requested that
these bodies circulate the RFI to each of their members. HMCS has also taken every effort to
identify practicing enforcement agents and companies who are not members of the above
associations, to give them the opportunity to respond to the RFI.

0. Why should I provide this information?
A. Providing this information is your opportunity to ensure that your company’s views and
opinions are heard, and taken into account, throughout the review process. Whilst there will
be a later formal consultation on the proposed fee structure, by this time thinking on the likely
structure will be at an advanced stage. Your opportunity to “have your say” will be much
greater if you do so earlier, and throughout, the review process.

In order to ensure that enforcement agents are fairly rewarded for the work they perform we
need to understand how much it costs to perform the various activities required in an
enforcement process. By providing your accounting data you enable us to consider your own
unique cost structure, and your own cost data will contribute to our understanding of industry
wide costs, which will be fundamental to the design of the fee structure. If you do not provide
your companys accounting information, invariably your own position will not be reflected in
the aggregate industry picture generated by HMCS,

The accounting data provided will enable HMCS to impact test’ any proposed new fee
structure to consiaer ts effect on all industry members. This will help to ensure that fair
rewards are possible and that the proposed structure neither unfairly rewards nor encumbers
any industry members disproportionately. Without providing the necessary data HMCS will be
unable to consider your company when performing such impact tests Although smaller
companies, or those with less sophisticated accounting information, may find it more difficult
to respond to the RFI, it is particularly important that they do so to the best of their ability in
order that the impact of the new structure on these companies can be assessed.

0. How should I complete the RFI?
A Before completing the RFI please read the instructions carefully The instructions can be

ur ci hc o ksheet n tIed Bask Instructions and r italics Throughout he doc ment

Page 1 of 3



hmcs
Enforcement Agents Fee Structure Review

Request for Information (“RH”) - Frequently Asked Questions

concerned if the response is too long to be displayed fully on the screen, the full response will
be captured.

0. Why does HMCS need this information?
1. Basic information HMCS needs to understand the current volume and mixture
of business enforced by the industry, and how this might change during the term of the fee
structure. Volume is a significant determinant of unit cost in the presence of fixed and
overhead costs.
2. Views & Opinions This form provides an opportunity for you to express your
opinion, with reference to specific topics, on both the existing fee scales and the proposed
new fee structure.
3. Accounting information The data requested here is key to determining industry cost
base. If you keep detailed accounting records, such as monthly! quarterly! annual
management accounts it would be simplest to provide these. If you do not keep such detailed
records the rest of the form will assist in estimating the required information. Information
about fixed assets is necessary to ensure that returns are sufficient to cover the cost of
depreciation and reinvestment. Information about loans and capital structure is important to
determine your company’s cost of capital.
4. Enforcement activities In order to fairly reward enforcement agents for the work they
perform it is vital to understand all of the activities that may be performed. This form allows us
to identify all relevant enforcement activities and the relationship between activities and costs.
5. Enforcement information This form will help HMCS to identify which, and how many,
activities are involved in a typical current enforcement process, as well as indications of which
and how many activities should be involved in an effective enforcement process (which may
differ from the current process). The form also captures recovery rate and fee information.
6. Current fees Information about the frequency of current charges will assist
in assessing the adequacy of the existing fee structure. Examples of contracts will help HMCS
determine whether and how contractual relationships interact with the fee structure to affect
the level of fees charged.
7. Cost information This form captures salary cost information, which is important
as staff costs are a particularly significant element of the cost base for enforcement agencies.
8. Overhead costs You should use this form to tell us about any other costs that
we may have failed to take account of in the rest of the RFI. HMCS seeks to ensure that all
costs, both direct and indirect, have been considered when determining the cost base.
9. Any other information In this section of the RFI we ask you to provide
whatever additional information or views you believe may assist HMCS’ review, Please feel
free to provide additional information in any convenient format: additional electronic files or
hard copy.

0. don’t regularly record the information asked for, or at the level of detailed
requested, what should I do?
A If you do riot record the information asked for, or at the evel of detail requested, piease
use the most appropriate method available to you o nake estimates of the data or
nformation Where you have rovided estimates olease state thi on the form and bnefiy
explain the basis that you have used for estimation

If you feel that a question does not apply to you, please indicate N’A’ and provide a brief
explanation of why it does not apply, Please do not simply leave responses blank. It will better
to receive estimated information, than to receive no nforrnation. If we receive no information
from you for certain questions. t will be impossible for us to consider the related aspect of
your company’s pOSitIOfl. if ‘ou are able to provIde an estimate and we understand the basis
of your estimate t can stII be valuably used to inform the revevj process

O 1 do not keep detailed accounting records or management accounts’ how should
I provde my accounting information?

.T’er “‘ r,m9::e ‘ .(-‘ry T,’ ‘“ ;-: L’ 3a
Accounting lnformation Template



hmcs
Enforcement Agents Fee Structure Review

Request for Information (“RFI”) - Frequently Asked Questions

0. Lots of the information requested in the form is already contained in the
management accounts or detailed accounting information that I have provided in
response to section 3 “Accounting Information”. Do I need to restate this information?
A. No. Please respond to relevant questions stating “See accounting information provided”.

0. Will the information I provide be confidential, and how will it be used?
A. Please refer to the first page of the RFI, headed Confidentiality Statement, The
confidentiality statement there explains how your data will be used. Subject to the limitations
of the Freedom of Information Act (also explained in the statement> the data will not be used
outside of the fee structure review process; will not be revealed to any third parties or other
government agencies; will be presented only in an aggregated and! or anonymised format;
and will be stored securely at the end of the current review process.

0. Who do I return the form to, how, and when?
A. The completed form should be saved, attached to an email and sent to Alex Dehayen at

Returning the completed RFI directly to HMCS will help
preserve its confidentiality. The deadline for returning the completed form is FRIDAY 7
NOVEMBER.

The deadline allows around one month to complete the form. For some companies much of
the data, particularly that contained in accounting records, will be immediately available and
can be passed directly to HMCS. For those companies who do not have the information
readily available, we request that you consider this exercise to be important, since it will
inform a process which will directly affect your future revenues. You should therefore dedicate
appropriate time to providing the necessary information or estimates within the deadline. It is
HMCS’ intention that this is possible without placing an undue burden upon you, or involving
you in incurring additional costs (such as instructing an accountant etc.), and we believe that
this is possible within the timeframe.

0. What will happen after I have returned the RFI?
A. The RFI is being completed by a large number of companies and individual enforcement
agents. Ultimately, since the fee structure will apply to all of these companies and agents, the
information provided needs to be considered in a uniform manner, in order that all companies
and agents are considered fairly. The process of standardising the information provided will
be performed by HMCS. This process may require that we contact you following your
submission to clarify some of the information and data you provide. It is HMCS’ intention that
after we have performed whatever the necessary analysis to standardise your data
suDmission, that we will return the data to you in this standardised format and ask you to
verify that our analysis does not misrepresent the data that you originally provided.

0. What are the next steps in the process of the Enforcement Agents Fee Structure

A Qrce HMCS as receved and anaysed all of the data requested under this RF1 the data
vll be Lsed o n orm the eview process which will seek to propose a new fee structure, or
various options fo a iew cc tructure HMCS will produce a report containing this proposal
and explain [ow t [as been determined. During 2009 (at a date yet to be confirmed) HMCS
will produce a consultation document containing the proposed new fee structure The
consultation document will be circulated to all enforcement industry stakeholders, and be
available to any interested party, to provide response and comments during a twelve week
consultation penod.

0 I have more questions about completing the RFI, or the fee structure review in
general what should I do’

eae ortac ex €J aver y aI o eiep[ore

age 3 r

Rectangle





Rossendales Limited
NO

Agree to content with the exception of identifying those who are potentially vulnerable.
Vulnerability is a complex area and should be a situational assessment based on individual
circumstances at the time.
No.

The existing law is over complicated and lacks clarity because of different legislation for
different debt types, it is reliant on contradicting case law and open to different interpretation.
The current fee structure is complex and relies on a subjective view and local arrangements.

Yes.

There is a need for government intervention as suggested in the consultation.
Yes

Examples are:

What to ask the Bailiff — indicating sight of a Bailiff’s certificate, which is slightly misleading as
it is not required for every debt type or asking for a copy of the warrant which is often
electronic and not legally required in all debt types.

What bailiffs can and can’t take — general advice that is not accurate mainly due to the
differing legislation that is in existence.

What bailiffs can charge - Fees are not outlined and therefore how does a debtor know if they
have been overcharged or charged for something that has not taken place.
Agree
Agree

Although the proposal is to implement paragraph 17 to 19 and 20 to 22 of Schedule 12. For
certain debt types such as Council Tax, current legislation allows execution anywhere in
England and Wales, powers that are contained within paragraph 14 would restrict such
execution to relevant premises, namely where they usually live, A debtor may hold or remove
goods elsewhere and reference within the consultation document is only made to High Court
and county court judgments where goods have been removed to avoid enforcement.

This is a clear loophole which will be abused and will impact on collections.
NO — A right of application for reasonable force should exist for all debt types, where a debtor
has deiberateiy removed goods to avoid them being taken into control.
a No

A High Court Enforcement Officer should not have to apply to the court. If they do then there
needs to be a simple application process that should be ex-parte, also what would the cost be
to the High Court Enforcement Officer, this was not taken into account when discussions
regarding the fee scale were discussed. Therefore would these additional costs be added to

e’ A Ug E oeer+ Dce si’crt a a age’era cc a c’e’ r1

corr’arcia cremses as they currently do under 3C46.1 S CPR I 998, When enforcnc
Hush Court znfcrcement CItcers race situanons WflEY cerendants refuse ancnss

- e’ss ce cc c cure
2 2 2 C2 ‘ C 2 2 0



such defendants opportunity to move goods that would have been available to be taken into
control, if these goods were to be moved this would take away the claimants right to effective
enforcement of their judgment. The number of applications to be made by High Court
Enforcement Officers is unknown, but this could put a burden on the court service. If this is to
be a general power either SC46.1 8 CPR 1998 should not be revoked or the power should be
given under other legislation.
No.

We do not believe that the power to force re-entry should be court driven. It should be a
general power where there is a controlled goods agreement in default as currently exists. See
response to questionlO.
No.

We do not believe that the power to force re-entry should be court driven. It should be a
general power where there is a controlled goods agreement in default as currently exists. See
response to questionlO.
a) No.

The consultation purports to ensure creditors are paid the money to which they are properly
entitled and states that debtors should not be able to avoid facing their financial
responsibilities by ignoring of failing to pay. Application to court allows unscrupulous debtors
to consistently frustrate and delay the process.

There is no provision in the fee structure to provide costs for this activity.

It is not currently necessary to make a court application for re-entry, this is an extra burden on
business.

b) Yes.

Having gained lawful entry to the premises and obtained a controlled goods agreement an
enforcement agent should have a general power to re-enter premises. Without this power,
debtors are provided with an opportunity to frustrate the process of enforcement. The
opportunity is for debtors to enter into a controlled goods agreement, knowing that a default in
repayment would possibly require a court application, thereby delaying action and incurring
additional burden on the enforcement agent both in time and cost. Who bears the cost of the
application, it appears not to be accounted for within the core activities at Appendix S Is it
considered an exceptional expense of removal (which has not yet taken place).

If such practices are adopted by debtors, then enforcement agents are faced with the option
of removal to avoid this unnecessary expense. This cannot be in the interests of the debtor or
creditor.
NO,

The 12 month time limit and its start date remain unclear, the regulations state from the date
of notice or breach of arrangement. Currently enforcement agents often enter into payment
arrangements throughout the process several times. For exam ple:

A debtor may make arrangement during the compliance/administration stage which then
defaults and results in a letter warning of a visit. As a result the debtor may make contact and
the arrangement may be reset without a visit occurring. Alternatively, it may result in a visit
where contact is made and a new arrangement is set. In both scenarios control of goods may
not have been taken (entry was not gained) a.nd default subsequentiy occu.rs. When does the
time iWit of twelve months cornrrence?



The regulations need to avoid the encouragement of payment arrangements only being re
instated subject to a controlled goods agreement being in place. For example where a debtor
defaults during compliance, the enforcement agent is aware the time limit has now started
and therefore the approach will be to only allow a further arrangement after obtaining a
controlled goods agreement, this incurs the fee of £230. This will be deemed as aggressive
bailiff ing.

A liability order for local taxation is an all encompassing order allowing differing actions which
are not subject to time limits. The majority of options can be attempted numerous times, for
example following a bailiff visit, the most appropriate option may not be distress but an
attachment of earnings, such an attachment may exist over several months and then end due
to loss of employment, the creditor may then wish to return to the option of distress. A time
limit would impact on the flexibility of enforcement options and collection rates. Clearly this
cannot be the intention. Similarly a current practice is to recycle unsuccessful cases between
contractors to improve collection rates i.e. where debts are passed to a second or third
supplier? Both issues could easily be resolved by the regulations allowing a new twelve
month period each time the creditor issues the case to an enforcement agent.
YES

Although, the introduction of a regulatory notice for Business rates would provide seven clear
days of opportunity to avoid payment by such methods as the relocation of goods or change
of business ownership. or transfer/sale of goods etc.

Agree that the notice period should be 7 days, but this should also extend to CRAR cases. 14
days would give the tenant a longer opportunity to remove their goods to avoid enforcement.
It is accepted that CRAR is not a court remedy however enforcement is under the terms of the
lease or tenancy agreement the Landlord has with the Tenant.

Does the period of notice commence at point of issue or point of service?

Does regulation 9 “the notice must be given by the enforcement agent” sufficiently protect the
profession from opportunist creditors who may seek to issue such a notice and recover fees
for themselves.

Please find below a paper outlining why the fee fo this stage should not be chargeable by the
creditor.

This paper considers the issue of Local Authority Clients undertaking the compliance stage of
enforcement themselves: claiming the £75 compliance stage fee and issuing unsuccessful
cases to a private sector Enforcement Agency for the enforcement visits stage only.

cSeoO see ec :o e o’ cersc no :se
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Compliance fee already incurred on the case. There is nothing in the proposed regulations or
the Act that prevents this.

It is understood that this was not the intention of the new regulations, or indeed the Act.

It is suggested that the only effective solution to address this is as follows:

Proposal:

1. Insert into the Schedule (Annex G) that where the Creditor is a Public body and intends to
enforce its own Orders / Warrants, it will not be entitled to raise the Compliance Fee.

2. The trigger for the raising of the fee should be the receipt of the case from the creditor, to
avoid any ambiguity around when the fee becomes chargeable, and to distinguish between
the creditor and the enforcement agent where these are not the same body.

3. This is because in the modelling exercise, the proposed new fee structure was compiled
using data from the costs of enforcement borne by the Private Sector, using a 10% net profit
requirement. Public Sector Authorities, enforcing their own Orders, were therefore not tested
as to their costs of operation and as they are ‘not for profit’ organisations they should not be in
a position to apply a fee schedule that will generate a 10% profit margin, borne by those in
debt.

4. This is further substantiated through examination of the activities that comprise the
compliance stage. It is obvious that these are not appropriate cost activities for Public Sector
creditors, for example:

I. Receiving instructions and creating case files. (The creditor already has the case and the
file in its core system).

II. Confirming debtor details, again an activity the Creditor should have done when obtaining
its original warrant I Order.

Ill, Produce status report on the probability of recovery again it would be expected that the
Creditor only refers warrants orders were there is a genuine belief that there is a probability
for recovery.

IV, Insolvency report — this would be required where the agent establishes an insolvency
situation to report the details to the creditor, and clearly the creditor enforcing its own
warrant / order would not need to report to itself.

V. Issuing the notice of enforcement. For many Public sector debts t is already either good
practice to send such a notice before the creditor passes a case to enforcement or indeed it is
a legal requirement as in the recovery of Council Tax - Regulation 7. The Council Tax
Aarn “istrator aia Enforcement) (Arnerament) egu ahors 998 S 295 ‘n’cn eaures a

14 day notice of enforcement to be issued currently by the creditor, Therefore these costs are
already covered br’ tO normai crec1tor ,CtiV:t5,

VL Comoiance contact with debtor — Pubtic Sector creditors have structures and resources
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VII. Receiving, reading, processing, scanning incoming communications including letters
emails faxes and telephone calls, from debtors, third party agents and other interested parties
and legal notices. Again these are all activities currently carried out by Creditors pre
enforcement now.

VIII. Processing payments, providing receipts, again activities currently undertaken by the
creditor pre-enforcement.

IX. Liaising with creditor (would not need to liaise with itself>

X. Dealing with complaints from debtors, claimants, legal representatives, advice agencies
including any court attendance. Again, these are activities currently undertaken by creditors
pre-enforcement.

XI. Administration relating to case completion and return of warrant would not be required by
the creditor executing its own compliance and enforcement.

XII. Managing payment through instalment plans, including corresponding with creditor and
debtor, are already core creditor activities being undertaken pre-enforcement.

5. It is therefore arguable that a Public Sector creditor has no need to recoup these
compliance costs as they are already provided for in the normal operating costs of a creditor
and in the case of Local Taxation Collections it’s Cost of Collection Allowance’ which for
NNDR is provided for by way of Government grant.

6. A Public Sector creditor enforcing its own warrants / orders should therefore be limited to
only being able to raise the Enforcement fee following notice of compliance and the trigger
point being the visit of an enforcement agent.

7. Failure to properly address this issue is likely to result in a series of unintended
consequences. Firstly, the fee structure proposed by Alex Dehayen based upon extensive
data provided by the industry would be rendered invalid as a significant proportion of
‘compliance fee’ payments which have been factored into the calculations would no longer be
applied by enforcement agencies. Secondly, there would be a huge incentive for Public
Sector creditors to hasten cases through to the Liability Order phase which in turn not only
adds significant ‘court cost’ revenues to the debt (such ‘costs’ currently average at around
£100 per case) but also the £75 ‘compliance fee’. Those cases that would currently be settled
pre Liability Order could attract an additional £175 of ‘new’ revenue to authority budgets per
case without any additional costs borne by the authority nor any additional work by them not
currently undertaken pre Liability Order.
YES
YES

NO under regulation 4 (b) household items should be exempted if they are the only such item,
i.e. washing machine, refrigerator etc. The word only needs adding to the end of the
paragraph and before the list. The word “household equipment’ is too broad and open to
misrepresentation.
YES
YES
We do not believe this is appropriate for domestic properties. However, for non domestic
property there may be a need to secure entire premises, particularly where an onsite sale is
required.
YES



Our opinion is that the time limit is imposed to provide the debtor with an opportunity to pay
and should remain. Although the time limit proposed offers the opportunity for the debtor to
remove the clamp, this would be an offence under schedule 12.
YES
YES.

Regulation 39(2) should be extended to include debt categories F and G.
No.

The auctioneer’s costs must come first out of the proceeds of sale as these are costs that the
enforcement agent cannot absorb. Also the enforcement agent will have removal costs which
may be direct disbursements. Once these are netted off against the sale proceeds then a
50:50 divide would be equitable. Pro Rata for large debts would be very detrimental to the
cash flow of the enforcement agent.
NO.
NO

Vulnerability is a complex area and should be a situational assessment based on individual
circumstance.
No.

The instruction should also contain information in respect of the amount of rent to be
recovered, the period the rent is for; there should also be an indemnification by the landlord
protecting the enforcement agent against any action if the landlord wrongly instructs the
enforcement agent.
No.

Under the proposed regulations the debtor will receive a period of 14 days from instruction
from the landlord which is sufficient in its own right — without the need for an additional 7
days.
Agree
Are the list of notices / documents at annex F prescribed or example documents? i.e. they
must contain the required information but format can change.

Are all fields mandatory? For example: The controlled goods agreement - a serial number
may not be easily accessible?

We are concerned about the wording of some of the notices and believe that further
development with all relevant stakeholders is required.
No.

When the fee structures were discussed the area around court applications for right of entry
or re-entry or extensions for time limits were not taken in to account. if these are to be
absorbed in the new fees then these should be reviewed, Alternatively should these be
classed as exceptional costs?
YES
YES
In practice such arrangements already exist. part of the contractual requirements with a
Creditor provide for a remission of fees either in part or in full.

A s:tuaucnai assessment s required based on individuat circumstance wntch shouid be
supuorted by approp’iate medical evdence.



Does the cost of sale, i.e. auctioneer fees, sit within this scale?

VAT treatment in respect of fees charged to debtors is currently inconsistent, of questionable
morality to debtors and unnecessarily over burdensome to the public sector:

The VAT treatment on fees charged to debtors are as follows:

Debt VAT on fees paid by

Traffic Management Act Debtor

HMCS Creditor

Child Support Agency Creditor

Council Tax Creditor

Non —Domestic Rates Creditor

Commercial Rent Debtor

High Court Enforcement Debtor

In respect of unpaid parking penalties VAT is payable by the debtor, in accordance with the
Enforcement of Road Traffic Debts (Certificated Bailiffs) Regulations 1993: “[In addition to any
amount authorised by this Table,] the amount of value added tax payable may be passed on
to the debtor by adding an equivalent amount to the sum due.”

The VAT treatment for road traffic debt is inconsistent with that of criminal distress Warrants,
where the net amount is charged to the debtor and HMCS is invoiced for the VAT amounts.
Magistrates’ Court Areas then reclaim the VAT charged, in accordance with Business Brief
15/98: “Magistrates’ Court Committees...will be entitled to recover the VAT charged on
[bailiff’s] fees, provided they are in possession of a VAT invoice from the bailiff, ,This is under
the provisions available.. .for the refund of VAT incurred on their noni business activities.”

Where VAT is charged to the debtor it has a significant impact on the level of fees charged,
and when charged to the creditor it has a similar impact on the net amount of recoveries
(where the VAT is not zeroi rated). In keeping with the objective of unifying the Fee Structure
across different debt iypes, it would seem appropriate to apply the same VAT treatment
across all debt types. Furthermore, since the debtor is not the recipient of any product or
service it does not seem appropriate that VAT should be charged to the debtor,

A uniform VAT treatment for all debt types would be fairer, more consistent and easier to
administer for all parties. Clear benefits exist to the public sector of avoiding the burdensome
administration of them paying VAT to enforcement companies who pay it back to HMRC.
There are ethical questions regarding the charging of VAT to the debtors themselves. Both of
these points can easily be avoided by Zero rating enforcement activity across all debts.
YES

Although for clarty there is a need to ensure that the additional percentage is in respect of the
debt only and is not an accumulative sum once fees are incurred.



Furthermore is the additional percentage based on the outstanding balance at the time of the
visit or on the original balance received by the enforcement agent?
YES

Applications for sale other than public auction, is an exceptional item, specialist equipment
may be required for a removal, therefore such a process would provide a safeguard for the
debtor whilst provide a mechanism for recompensing the enforcement agent.
YES
NO
NO.

The analytical work undertaken in the cost review was based upon the notion of fees first, so
pro-rata on payments would be detrimental on cash flow and the overall recovery of fees.
The compliance / administration fee should be recoverable first, followed by a 50:50 split on
payments received at the enforcement stage until all costs are recovered is a more equitable
solution.

Current legislation is varied regarding payment allocation — vis a vis cost to debt. Clarification
is needed to confirm that this legislation supersedes all existing legislation.
Yes.

The fee review was undertaken in 2009 and used data from 2007/08 financial years.
Therefore before implementation the Retail Price Index or Consumer Price Index should be
applied.
Yes the fee structure should be reviewed annually to reflect the increase in the Retail Price
Index or Consumer Price Index.
YES
NO

The introduction of an enhanced certification process and competency requirements for
enforcement agents, together with the offence under section 63 of the ACT provides
increased protection to the debtor. Anything more would be onerous and too much red tape.
NO

It should also allow application at the court local to their employer where they carry out their
main business. The majority of bailiffs work across many geographical areas. Limiting a bailiff
to a singular local area could be considered a restriction of trade. By allowing applications to
be made at a court local to either where they will be carrying out their main business or where
their employer is based (as is the current situation) will provide a genuine opportunity to
introduce specialist district judges.
YES
The pubhc perception will remain of self-reguianon and scepticism and does not mprove on
the arrangements that already exist.

A[though there are some synergies between the bailiff industry and the private parking
industry they are fundamentally different, The BPA does not have a clear understanding of
the complexities of the bailiff industry and are not qualified to regulate it.

The costs of the proposal are prohibitive.

The new regulations, enhance certification, new fee structure. mandatory training should
D d’ :a edoe c’ r s “na



Agree that mandatory training is necessary to ensure that an enforcement agent is fit and
proper to hold a certificate. However will those in the profession such as Authorised High
Court Enforcement Officers who are appointed by the Lord Chancellor under the High Court
Enforcement Officers Regulations 2004 have to apply for certification? As their appointment
lets them enforce writs.
YES

Enforcement agents should demonstrate continuing professional development. As part of a
re-certification application, individuals should provide evidence of training and personal
development undertaken since the granting of their previous certificate.
YES
Yes.

The Jurisdiction Order 1991 should be amended to allow the claimant the choice of
enforcement provider between County Court Bailiff or High Court Enforcement Officer, there
should not be any lower threshold. High Court Enforcement Officers are already enforcing
Employment Tribunal cases with values less than £600. As cases transferred to the High
Court attract interest currently at 8% then the issue of Consumer Credit Act (CCA) debts and
compound interest can be overcome with Information Technology as the interest figure on a
writ where the debt is a Consumer Credit Act debt can be set to zero. This can be identified at
the transfer up stage.
YES
YES
NO





For better
mental health

Debt and mental health
Proportionate enforcement for vulnerable debtors

1. Introduction
Many debtors that face enforcement procedures will have experience of mental distress, due
to the well-documented circular relationship between debt and mental health.1 People with
mental health problems are three times more likely to be in debt than the general population,2
as they are more likely to be living on a low income, may find it difficult to gain and retain
employment, or, with certain conditions like bipolar disorder, may be prone to excessive
spending. By the same token, people who fall into debt are likely to experience deterioration
in their mental health, whether or not they have a pre-existing mental health problem.

Mind and Citizens Advice are concerned that the proposed regulations and procedures for
implementing independent regulation of bailiffs under the Tribunals, Courts and Enforcement
Act 2007 take insufficient account of this reality. In particular, we believe the proposed
changes to the fees structure may have a disproportionately negative effect on people with
mental health problems. These debtors will often be unable to comply with activity in the
‘compliance stage’ because of their condition, and may only engage after the first home visit,
so will therefore be hit with the higher fees due under the ‘enforcement stage’.

The Ministry of Justice asked Mind and Citizens Advice to set out these issues in more detail,
with a view to reaching a common understanding between Government, the advice sector,
and the enforcement industry on how to identify ‘vulnerable’ debtors and what procedures
could be adopted to ensure enforcement of their debts is both proportionate and effective.
There was agreement in principle that where a debtor can prove their lack of engagement is
due to vulnerability because of their mental health, enforcement fees could be remitted back
to the ‘compliance stage’ level. This paper outlines the different dimensions of vulnerability in
relation to mental health and makes some suggestions for a constructive way forward.

2. Mental health and vulnerability
Vulnerability arising from mental distress should not be understood as solely about a lack of
mental capacity or an inability to understand the enforcement process. Multiple issues —

including a diagnosed mental health problem and/or a number of other factors - can lead to a
debtor being chronically unable to engage with enforcement activities. Our experience and
research from the Ministry of Justice itself suggests there are a number of dimensions to
vulnerability in relation to mental health.

(a) Disproportionate impact of enforcement activity on mental health
For people experiencing mental distress, any demand for repayment or threat of
enforcement may induce heightened feelings of helplessness, fear or panic. causing the

p c, Hamton. S. Basset. P. and Danny, P. (2009t Debt and Mental Health: What (Jo we know? What
should we do?
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debtor to withdraw entirely as their mental health deteriorates further. People who have
fallen into debt may already be desperate with worry about repayment and the impact of
enforcement can be a tipping point. In the most extreme cases, enforcement activities can
lead people to consider or attempt suicide, Mind’s 2008 research found that for many
respondents who had slipped into problem debt, the fear or use of legal action against
them had a significant and negative impact on their mental health, causing them to retreat
entirely.3New research by Mind uncovered that 94 per cent of respondents said contact
with bailiffs had a negative impact on their mental health, with many reporting increased
levels of anxiety, depression and suicidal feelings.

‘The worry of the debts and not being able to pay bills just makes everything seem worse
and you feel as if things will never change and you will never be able to pay or catch up
with arrears. When you receive threatening letters for possession or to be taken to court
or even with bailiffs, it makes everything bleaker. And suicide becomes more inviting the
more the letters arrive.”

(b) Reduced ability to engage with the enforcement process
People with some mental health conditions may have reduced capacity or ability to
engage with regular day to day activities or resolve problems in general — and will
therefore be unable to respond to the enforcement process. For example, people with
schizophrenia, bipolar disorder or severe depression may not answer the telephone, open
their post, or leave their house for weeks or months on end when they are unwell or
experiencing a crisis. The symptoms and experiences linked to mental distress can lead
to people having difficulty with demands and deadlines, filling in forms, verbal or written
communication, engaging with authority figures, responding to questioning, and/or
assessing their options and exercising choice or control over situations. Research for the
Ministry of Justice by Exeter University found that people who do engage with the debt
claim process will be ‘in a more robust psychological state’.4

(c) Low income and propensity to fall into ‘cycles of decline’
People with mental health problems are more likely to live on low incomes, while living on
a long-term low income can have a significant impact on mental health. This circular
relationship between poverty and mental health is acknowledged in Getting earlier, better
advice to vulnerable people, published by the then Department for Constitutional Affairs.
This report charts the cycles of decline that people fall into, where inability to resolve
problems, such as debt, triggers other problems such as job losses, stress related
illnesses, relationship breakdown and/ar other problems, leading to greater debt and so
on.5 People on low incomes are also likely to have multiple acute debts, including priority
debts, and be living from day to day on just basic expenditure. These debtors may not
have a diagnosed mental health problem or have sought treatment, but under these
pressures will be experiencing acute mental distress and consequently have disengaged
from everything — including creditors and health services meaning they will be unable to
engage with enforcement activity in the ‘compliance stage’.

In all these instances, the first home visit from a bailiff may provide the impetus * or the first
realistic opportunity — to engage with repayment. Mind and Citizens Advice believe it would

Mind (2008) in the red: debt and mental health.
Her Majesty’s Court SerUm. / Exeier University (2007) The debt cleAn process: helping people in debt to

engage with the problem. Annex A: study into debtor behaviour.
Department fcr Constitutionai Affairs (2006) Gettirrg earlier, better advice to vulnerable people.



be unjust to penalise this group of debtors, who are unable rather than unwilling to engage at
the ‘compliance stage’, by charging them the higher ‘enforcement stage’ fee.

3. Enforcement process and fees

3.1 Compliance stage activity
For the proposed new fees structure to work effectively, the Ministry of Justice and the
enforcement industry must ensure the ‘compliance stage’ is appropriate to encourage people
to comply with repayment at an earlier stage. Mind and Citizens Advice are concerned that
we have heard little detail about how the ‘compliance stage’ will work in practice. If there are
insufficient safeguards, debtors who are vulnerable for the reasons outlined above may have
no realistic opportunity to comply at the earlier stage and will automatically be escalated to
the ‘enforcement stage’ and face much higher fees. Before the regulations on fees are
implemented, the Ministry if Justice must consider thoroughly how the compliance stage
process will work for vulnerable debtors. We have two main areas of concern:

1. Communications — the wording of letters and demand notices should be considered
to ensure it does not deliberately provoke fear or panic, which can cause considerable
distress for debtors vulnerable due to their mental health under (a) or (b) above, and
result in them withdrawing from the enforcement process entirely. A recent Citizens
Advice report, Do the right thing6, highlights how some creditors are currently using
positive communication strategies that encourage people to engage by emphasising
that a sustainable and affordable repayment solution is an option. Some of these
creditors said that their collection rates have significantly increased since adopting an
approach that helps debtors to understand that it is worth their while to engage with
the process. Hence it is in the interests of enforcement agencies to ensure their
communications encourage debtor engagement rather than withdrawal, which will
ultimately lead to more debt recovery.

2. Reasonable offers — the ‘compliance stage’ must include mechanisms to respond to
offers of affordable repayments from debtors vulnerable under (c) above. Currently it
is unclear what would happen if a debtor on a low income did try to engage at the
‘compliance stage’ but made an offer of repayments lower than the amount demanded
by the enforcement agency. If they would simply be dismissed and labelled as ‘non-
compliant’, then the new process is effectively just another stage and fee level which
will make little difference for vulnerable debtors, They will be escalated to the
enforcement stage and still be faced with disproportionately high fees, despite having
made a reasonable attempt to comply. Compliance must be two-way so that
enforcement agents are required to be responsive to reasonable offers of repayment
from vulnerable debtors,

3.2 Identifying vulnerable debtors
No one persons experience will be the same, so a debtor may experience one or more of the
difficulties outlined above at any time and consequently be affected disproportionately by the
proposed new fees structure, It is therefore impractical to draw up a tight, comprehensive
definition of ‘vulnerability’ in relation to mental health, as this goes beyond people with
diagnosed mental health problems, which might be more easily demonstrated as ‘good

° Citizens Advice (2010) Do the right thing: Advisers’ and creditors’ experience of best practice in debt
collection,



cause’ for not engaging with activity until the first home visit. We need to work towards a
process for identifying vulnerable debtors, whereby:

1. enforcement agents have sufficient evidence to be satisfied the debtor has been
unable to engage, because of one or more of the three features outlined,

2. accordingly, enforcement agents consider remitting fees back to the ‘compliance
stage’ level and/or accepting a reasonable offer of repayments.

Mind and Citizens Advice recommend the following criteria should be accepted as ‘good
cause’ for not responding to activities in the ‘compliance stage’:

• Diagnosed mental health problems;
• Other evidence of mental distress — for people not in touch with mental health

services; and/or
• Evidence of mental distress plus evidence of a persistent low income or multiple

debts.

We suggest the following pieces of evidence should be accepted by enforcement agencies to
verify a debtor satisfies one (or more) of these criteria:

1. Debt and Mental Health Evidence Form (DMHEF) or similar medical report by a
certified health professional.

2. Other evidence of mental health problems such as prescriptions for medication
and/or a letter from a counsellor or psychotherapist.

3. Letter from certified advice agency such as Citizens Advice or local Minds providing
debt advice services, which outlines the debtor’s financial situation and confirms they
are experiencing mental distress which has an impact on their ability to engage with
the enforcement process.

4. Third-party certified letter from the debtor eg as part of Citizens Advice’s ‘cashf low
help process’. Under this process the debtor draws up a financial statement of their
means and ability to pay their debts, worked out with and accredited by an advice
agency. This could be accompanied with evidence of mental distress.

5. Evidence of mental health problems plus persistent low income/debts * to
capture vulnerable debtors under (c) above, enforcement agents should accept
evidence of low income in making decisions about both non-compliance and
reasonable offers of repayment. This could include: evidence of multiple acute or
priority debts; and/or evidence of benefits such as Incapacity Benefit / Employment
Support Allowance or Disability Living Allowance (and deductions from these benefits
eg for Council Tax debts).

6. Common Financial Statement (CFS) which demonstrates persistent low income and
is completed by a third party with and on behalf of the debtor. The CFS is based on
trigger figures; if a debtor’s expenditure falls below this threshold then creditors are
required to accept reasonable offers of repayment. Together with evidence of mental
distress this could be used as evidence of vulnerability under (c) above and trigger
remittance of fees and/or acceptance of reasonable offers.

However, it is important to recognise the limitations of these methods and consequently offer
a range of means for people to evidence mental distress and vulnerability. Many of these
pieces of evidence are only available for people already accessing mental health and/or debt
advice services, which will not be the case for some debtors. In addition, there is a wider
need to increase the usage of the DMHEF as a routine part of debt recc very practices, and
since health professionals often require a fee for this service, it may not be a realistic option
for debtors on a low income.



There is also a wider training issue to be considered, as enforcement agents need to be able
to identify signs and indicators of mental distress in order to follow these procedures for
vulnerable debtors. While enforcement agents should not be expected to become mental
health experts, given the large numbers of people with mental health problems who are in
debt, general mental health awareness training would mean they are better able to identify
vulnerable debtors and take appropriate action, to ensure more effective recovery of debts
(including referral back to the creditor where necessary). Mind and Citizens Advice have
made this recommendation to the Security Industry Authority in their consultation on training
requirements, but this requires leadership from Government in the regulations.

In addition, because of the difficulties with defining mental distress and vulnerability, the
reality is that there will always be cases at the margins where it is disputed whether the
debtor has ‘good cause’ for not engaging with the ‘compliance stage’ and should be subject
to the lower fee. Hence an independent and effective dispute mechanism is key to this
process operating appropriately for both debtors and enforcement agents. This issue on fees
is therefore inextricably linked to the need for a robust complaints procedure to underpin
bailiff regulation as a whole. We urge the Ministry of Justice to ensure parallel work on
reforming the fees structure and introducing a complaints procedure is carried out in tandem.

3.3 Regulations on fees
The Ministry of Justice has stated there is feasibility to include references to vulnerable
debtors in the regulations to implement the new fees structure. While we recognise the detail
of this paper could not be replicated in regulations, we believe there are a number of viable
options for including safeguards to ensure the processes set out in this paper are followed by
enforcement agents. The regulations could:

• In the definition of vulnerable debtors, set out the aspects of vulnerability and mental
health as discussed in this paper, with reference to more detailed guidance outside
the regulations

• Set out the principle that enforcement agencies will remit the ‘enforcement stage’ fees
to the ‘compliance stage’ level if they are provided with evidence of vulnerability as
defined in guidance (which would detail the types of evidence we suggest above).

• Set out the overarching methodology for the process relating to vulnerable debtors,
with reference to a statutory code outside of the regulations.

• Include a control on the way communications are expressed in the ‘compliance stage’,
with reference to a Code of Practice on communications that should be followed

• State what is expected on enforcement agents in terms of activity in the ‘compliance
stage, including that compliance should be two-way.

• Set out the principle that enforcement agents should accept reasonable offers of
repayment, where there is evidence of vulnerability due to mental distress and Tow
income as defined in guidance.

• State that to implement these procedures, general mental health awareness training
should be a requirement for all enforcement agencies as part of the licensing criteria.

• Reference the new complaints procedure as the mechanism for resolving disputes
about whether a debtor is vulnerable as defined in guidance.

April 2010
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CAN AN ANSWER BE FOUND
TO THE BAILIFF QUESTION?

for constructive improvement?
By Phillip Evans

T
he news of yet another
consultation on bailiff reform was

both a surprise and an inevitability
After 20 years of continuous government

review on the issues, consultation

fatigue is understandable. But we are
fortunate that the minister is not going
to persist with the incendiary proposals
his predecessors insisted upon, against
criticism from all quarters.

Whether we can expect anything
better in the future, however, will

depend on if the stakeholders are
prepared to rise above their individual

sethinterest and work together to

achieve somethino practical, even if it

falls short of their respective utopias.
i think that England and Wales are

unique in Europe in limiting bailiffs to
seizing moveable personal property
Even as close as Scotland, bailiffs (to

use the term generically) use other
enforcement options like attachment of

earnings and third oarty debt orders.

I think we are also unique for trying

the seizure of goods arbitrarily and
indiscriminately: not only as the first
enforcement option but very often as
the only one. Whiie the threat to goods
may be effective, the collateral damage to
the poor and vulnerable is unacceptable
in a modern democracy

ft is too late to give bailiffs in England

and Wales the same sorts of powers their

colleagues elsewhere have. That may have

been possible 50 years ago. The Payne

Report, published in 1 969, addressed

important enfortement issues, but its
proposal of a centralised enforcement

office did not meet expectations in

Northern Ireland and so, instead of

looking fqr a better solution, civil servants

lef it linger; neither implemented nor

rejected, until the Civil Justice Review

revisited the issues 20 years later.

The need for planning

The development of the community

charse, or Doll tax. should have

provoked serious forethought about
enforcing it ty traditional bailiff action.

The experience in Scotland, which got

the tax a year earlier, in 1 989, should

have rung alarm bellsl It was not just

the huge increase in workload that

caused the problems, or the fierceness

of the opposition, but the occurrence of

multiple debts at prernises
Until this time, bailiffs rarely had to

enthrce more than one debt at a time at
an address, but every adult was
indMdualiy liable for the tax and so a
bailiff could arrive at a property *ith
orders against arch family tremben

When parking penalties were
decriminalised a couple of years later,

and as traffic management began to
evolve, the incidence of multiple

enforcement against a person escalated.
Traditional bailiff action was not well

suited to these developments, but the

government response was to get
tougher; not smarter Many people think

the enactment of forced entry powers

for fine enforcement in the Domestic
Violence, Crime & Victims Act 2004
was covert. If you read what happened
in Hansard. you cannot help but see why.

The Tribunals, Courts & Enforcement
Act 2007 allows for this forced entry to

be expanded to all debt types: aithough

the Labour government stated it would

not implement these provisions, it also

refused to repeal them.

Erosion of fees
The first obstacle to be overcome is
the government’s own preference for
revenue over justice. Most bailiff action
is on behalf of central and local

government, and maintaining income
has teen paramount fOr years.

Like all creditors government wants
its money unlike other creditors, it has
a primary duty to act in the public
interest, >>
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With so many different parties having an interest in bailiff
reform, will it be possible for everyone to work together
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Prior to the poll tax, contracted

bailiffs were usually allowed to
keep a percentage of the general rates
they recovered to pay for unsuccessful
enforcement action and cover the sorts
of business overheads that the bailiff
fees alone could not fund.

During the poll tax, this percentage
was eroded, both by local authorities
wanting more for less and by bailiff
companies ruthlessly undercutting
each other for a greater slice of the
expanding market.

The idea of ‘no win no fee’ was not
entirely new. For a decade or more,
magistrates’ courts had been giving a
gradually increasing number of distress
warrants to bailiffs on this basis. When
responsibility for enforcement was
formally transferred from the police to
magistrates’ courts In 2000, it became
the norm.

Not content with a free service, the
public sector wanted even more for
nothing. Some local authorities wanted
a cut of the bailiffs’ fees although I
gather this is not now the problem it
once was — and the sorts of activities the
fees were expected to fund expanded.

Today the fees are expected to pay
for data cleansing, tracing and a host of
other technical innovations to track both
the bailiffs themselves and the money
they take.

Obstacles to a solution
The second obstacle, then, is for
local governments in particuTafi but
government generally to realise that
this gravy train will not run forever I
realise that ft cannot be dlowed to gnnd
to a halt, no matter how outraged pubuic
opinion becomes, but the best it can
do is to lurch onwards, always under
pressure to deliver more and always
raising hackles.

The third obstacle is the attitude of
the advice sector. It does a good job
heiping people in difficulty but, like
soldiers reluctant to end a war, it is
my experience that it s not equally

committed to solving the root problems.
I realise that national organisations

have to keep faith with their armies of
front line advisers, many of whom see
bailiffs as an unnecessary evil. I also
realise the need for agencies to
maintain their own distinctiveness as
they fight for funding.

I well recall a leading member of
one agency telling me that it was not
possible to cooperate with others when
lobbying against proposals in the
Tribunals, Courts & Enforcement Bill
because of the need to maintain a
distinctive profile. That, alas, is a recipe
for failure.

No less, the bailiff Industry needs
to be clear about what it wants and
how to achieve it. It cannot expect to
preserve the status quo indefinitely
Over 20 years, I have repeatedly
witnessed the industry’s inability to
maintain a unity of purpose long
enough to make an impact. It needs
to stop looking over its shoulder and
focus on the horizon ahead.

Another obstacle are the sorts of
people who I come across from time to
time who do not represent a stakeholder
but nevertheless wield influence, They
see the hardsfup caused by indiscriminate
bailiff action, would like to do something
about it, but do not want a more effective
regime in case it can get to them.

The cause of their dis;nciinat;on Is
that they see the penalties that bailiffs
enforce as fundamentally unjust: the main
culprit is traffic management but nor far
behind are the host of civil penalties for
minor transgressions hke tittering.

Traffic management is not supposed
to raise money at east, not much more
than it needs to he self-funding but
few people see it that way. The facts do
not matter: it is what people think.

At the Ministry of Justice, where officials
have for too long been wedded to bad
ideas, there needs to be a new openness
and fresh thinking. Having pursued their
own subjective convictions and defended
the indefensible, they must acknowledge
that something better than what was
planned is possible.

The final obstacle is the belief that
without bailiffs performing their traditional
function a lot more debt will go unpaid.

I say ‘belief’ carefully because 1 am
not aware of any research that helps us
know whether or not this is the case. I
have come across people who can spit

blood when discussing bailiffs but who
nevertheless see them as essential
because that is the way it has always
been — even though across Europe,
seizure of goods is used much less and
more equitably

In one way or another I have been
involved with bailiff reform for 20 years
and have witnessed repeated instances
of stakeholders refusing to co-operate,
even on the proposals they agreed. If
this history is repeated, this new
consultation will do no better in helping
to create a modern enforcement regime.

When it is ‘every man for himself’, it
is almost impossible for government to
legislate for the
common good.
rhe hooe s for
intelligent people
to cooperate weh
goodwill, CCR

Philip Evans
was a founding
member of the Enforcement Law
Reform Group in 1998 and was its
chair for five years until 2007
E-mail: pipevansbtconnect.com
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Time for fresh thinking
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Most bailiff action is on behalf of central
and local government, and maintaining
income has been paramount for years
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NEW SUICIDE GUIDANCE
SENT TO JOBCENTRE STAFF
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