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Date:  05 January 2022 
Our ref:  24056381 
 
 
 
Freedom of Information Act 2000 (FOIA) 
Complaint from Philip Swift 
ICO Case Reference: IC-134654-N1D8 (ref: 24056381) 
 
Dear Mr Swift 
 
An internal review for 24056381 was not undertaken, however, please note that 
we have previously responded regarding the same points specifically in relation 
to Information Requests 21277088 and 23184149 dated 9/4/21 and 25/6/21 
respectfully.  See appeal decisions for these set out below. Furthermore, 
internal reviews have also been carried out for 21653889 and 22401086. 
Please note our response would not have changed. 
 
 
Panel Decision – IR 21277088 – Dated 9/4/2021 

 
“The panel have reviewed the request and the response provided. The panel in 
considering the submission made by the requestor, asked the service area to 
provide their comments in the decision-making process to withhold the rates. 
 
The panel noted the requestor’s submission where it states; 
 
The information is not commercially sensitive and I refer you to previous writing. 
 
Additionally, the rates utilised accompany every claim i.e. they are released and 
they can be found on the link below: 
 
http://www.englandhighways.co.uk/dcp-claims-and-the-kier-schedule-of-rates/ 
 
 
The panel considers that the rates being requested are commercially sensitive 
as they are the tendered rates and that no rates attributed to Kier and within the 
scope of this request are in the public domain (through Highways England or 
otherwise). 
 
The panel is of the view that all rates associated with Birmingham Highways 
Interim Services Contract between Kier and Birmingham Highways Limited and 
those between Birmingham City Council and Birmingham Highways Limited 
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[bookmark: 2]remain commercially sensitive under section 43 of the Freedom of Information 
Act. This is because the panel considers that the provision of the information 
would put Kier at a commercial disadvantage as the rates being published and 
made public could be used against Kier as part of a future tender for the 
Birmingham Highways contract or similar. Furthermore, Kier’s ‘Damage to 
Crown Property’ rates are also not already in the public domain. 
 
The panel also concludes that as a result of any publication of the rates, the 
Council’s own commercial interests would be impacted in that it would be 
difficult to secure the best possible terms for future contracts of this nature if the 
rates were publicly known to any potential bidders.  As such, this could have a 
detrimental impact upon the public purse and the Council’s aim to secure value 
for money for its contract award. 
 
The panel agreed that in reviewing the link in the requestor’s submission it 
specifically relates to hourly rates charges that are a subsection of the whole 
charges/rates.  This does not mean that that there is an automatic assumption 
that it would be released to the public 
 
The panel consider that the qualified s43 would be applicable.   
 
 
S43 Commercial sensitivity information 
 
Section 43(2) exempts information whose disclosure would, or would be likely 
to, prejudice the commercial interests of any person (an individual, a company, 
the public authority itself or any other legal entity).  
 
The Panel considered the information consisting of tendered rates relate 
directly to the commercial interests and financial position of Kier.  Furthermore, 
it has an impact to the Council’s ability to secure value for money in its 
contracts and procurement process  
 
The Panel determined in view of the Commissioner’s guidance on section 43(1) 
which states: 
 
“A commercial interest relates to a person’s ability to participate 
competitively in a commercial activity. The underlying aim may be to 
make a profit however it could also be to cover costs or to simply 
remain solvent.” 
 
The disclosure of the rates information would be likely to prejudice Kier’s 
commercial interests. The panel also considered that the ‘ability to participate in 
a commercial activity’ would also extend to the Council’s involvement in this and 

         
Business and Customer Support 
Inclusive Growth Directorate  
PO BOX 28  
1 Lancaster Circus  
Birmingham 
B1 1TU 
       



[bookmark: 3]put at risk its ability to secure competitively tendered rates and as such, would 
be likely to prejudice the Council’s commercial interests. 
 
 
The Prejudice Test  
 
The term “would likely prejudice” means that prejudice is more probable than 
not to occur (i.e. a more than a 50% chance of the disclosure causing the 
prejudice, even though it is not absolutely certain that it would do so).  
 
The panel has considered the harm that would be caused to Kier (the current 
provider) alongside the Council by disclosing the requested rates information. 
When weighing the factors favouring disclosure against those favouring non-
disclosure, the panel has concluded that disclosure would hinder the 
commercial interest of both Kier and also the Council’s future price negotiations.  
 
 
The Panel considers disclosure of rates figures would reveal sensitive 
information that provides an invaluable insight to the company which members 
of the public (including other local competitors/highways contractors) could take 
advantage of in order to negotiate or dispute its own contractual terms and 
conditions with the Council thereby  prejudicing the competitiveness of the 
Highways company, when the rates figures were solely negotiated for a 
particular purpose in response to the Council’s service delivery request. Based 
on the assessment of the third party’s concerns, Kier, over the harm to its 
contractual relations with the Council if disclosure took place, that it would harm 
both the Council and Kier, the panel is satisfied that the exemption is engaged.   
 
The Public Interest Test  
 
Section 43(2) is a qualified exemption which means that even where the 
exemption is engaged, information can only be withheld where the 
public interest in maintaining that exemption outweighs the public 
interest in disclosure.  
 
The matters which were considered in applying the public interest test are as 
follows:- 
Factors in favour of disclosing: 
 
Birmingham City Council acknowledges that there is a general public interest 
argument in ensuring transparency in the activities of public authorities, 
therefore we always strive to be open and transparent in all our dealings. 
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[bookmark: 4]Factors in favour of withholding 
 
There is a public interest in protecting the commercial interests of individual 
companies and ensuring they are able to compete fairly in a commercial 
environment.  
 
Revealing information can be detrimental to the companies’ negotiations on 
future tenders with the Council as well as the Council’s own ability to conduct 
procurement and contractual negotiations.  
 
The release would provide other companies/third parties with information that 
would undermine their future business. 
 
To disclose this information to the world at large would give an unfair advantage 
and break the trust built up between the company and Birmingham City Council. 
 
It is considered that the greater public interest therefore lies in not providing the 
information at this time. In coming to that conclusion, the public interest in 
providing the information has been carefully weighed against the public interest 
in maintaining the exemption.  
 
The panel do not uphold the appeal” 
 
 
Panel Decision  Information Request 23184149 – Dated 
25/6/2021 
 
“The panel have reviewed the request and the response provided. The panel in 
considering the submission made by the requestor, asked the service area to 
provide their comments in the decision-making process to withhold the rates. 
 
The panel considers that the rates being requested are commercially sensitive 
as they are the tendered rates and that no rates attributed to Kier and within the 
scope of this request are in the public domain (through Highways England or 
otherwise). 
 
The panel is of the view that all rates associated with Birmingham Highways 
Interim Services Contract between Kier and Birmingham Highways Limited and 
those between Birmingham City Council and Birmingham Highways Limited 
remain commercially sensitive under section 43 of the Freedom of Information 
Act. This is because the panel considers that the provision of the information 
would put Kier at a commercial disadvantage as the rates being published and 
made public could be used against Kier as part of a future tender for the 
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[bookmark: 5]Birmingham Highways contract or similar. Furthermore, Kier’s ‘Damage to 
Crown Property’ rates are also not already in the public domain. 
 
The panel also concludes that as a result of any publication of the rates, the 
Council’s own commercial interests would be impacted in that it would be 
difficult to secure the best possible terms for future contracts of this nature if the 
rates were publicly known to any potential bidders.  As such, this could have a 
detrimental impact upon the public purse and the Council’s aim to secure value 
for money for its contract award. 
 
The panel agreed that in reviewing the link in the requestor’s submission it 
specifically relates to hourly rates charges that are a subsection of the whole 
charges/rates.  This does not mean that that there is an automatic assumption 
that it would be released to the public 
 
The panel consider that the qualified s43 would be applicable.   
 
S43 Commercial sensitivity information 
 
Section 43(2) exempts information whose disclosure would, or would be likely 
to, prejudice the commercial interests of any person (an individual, a company, 
the public authority itself or any other legal entity).  
 
The Panel considered the information consisting of tendered rates relate 
directly to the commercial interests and financial position of Kier.  Furthermore, 
it has an impact to the Council’s ability to secure value for money in its 
contracts and procurement process  
 
The Panel determined in view of the Commissioner’s guidance on section 43(1) 
which states: 
 
“A commercial interest relates to a person’s ability to participate 
competitively in a commercial activity. The underlying aim may be to 
make a profit however it could also be to cover costs or to simply 
remain solvent.” 
 
The disclosure of the rates information would be likely to prejudice Kier’s 
commercial interests. The panel also considered that the ‘ability to participate in 
a commercial activity’ would also extend to the Council’s involvement in this and 
put at risk its ability to secure competitively tendered rates and as such, would 
be likely to prejudice the Council’s commercial interests. 
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[bookmark: 6]The Prejudice Test  
 
The term “would likely prejudice” means that prejudice is more probable than 
not to occur (i.e. a more than a 50% chance of the disclosure causing the 
prejudice, even though it is not absolutely certain that it would do so).  
 
The panel has considered the harm that would be caused to Kier (the current 
provider) alongside the Council by disclosing the requested rates information. 
When weighing the factors favouring disclosure against those favouring non-
disclosure, the panel has concluded that disclosure would hinder the 
commercial interest of both Kier and also the Council’s future price negotiations.  
 
The Panel considers disclosure of rates figures would reveal sensitive 
information that provides an invaluable insight to the company which members 
of the public (including other local competitors/highways contractors) could take 
advantage of in order to negotiate or dispute its own contractual terms and 
conditions with the Council thereby  prejudicing the competitiveness of the 
Highways company, when the rates figures were solely negotiated for a 
particular purpose in response to the Council’s service delivery request. Based 
on the assessment of the third party’s concerns, Kier, over the harm to its 
contractual relations with the Council if disclosure took place, that it would harm 
both the Council and Kier, the panel is satisfied that the exemption is engaged.   
 
 
The Public Interest Test  
 
Section 43(2) is a qualified exemption which means that even where the 
exemption is engaged, information can only be withheld where the 
public interest in maintaining that exemption outweighs the public 
interest in disclosure.  
 
The matters which were considered in applying the public interest test are as 
follows:- 
 
Factors in favour of disclosing: 
 
Birmingham City Council acknowledges that there is a general public interest 
argument in ensuring transparency in the activities of public authorities, 
therefore we always strive to be open and transparent in all our dealings.  
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[bookmark: 7]Factors in favour of withholding 
 
There is a public interest in protecting the commercial interests of individual 
companies and ensuring they are able to compete fairly in a commercial 
environment.  
 
Revealing information can be detrimental to the companies’ negotiations on 
future tenders with the Council as well as the Council’s own ability to conduct 
procurement and contractual negotiations.  
 
The release would provide other companies/third parties with information that 
would undermine their future business. 
 
To disclose this information to the world at large would give an unfair advantage 
and break the trust built up between the company and Birmingham City Council. 
 
It is considered that the greater public interest therefore lies in not providing the 
information at this time. In coming to that conclusion, the public interest in 
providing the information has been carefully weighed against the public interest 
in maintaining the exemption.  
 
The panel do not uphold the appeal.” 
 
 
It is hoped this response clarifies the matter. 
 
 
Yours sincerely 
 
 
 
Digital & Customer Support Services 
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