
 
 
 

 
 
 
 
 
Dear Mr Chiswell, 
 
Freedom of Information Act Request – F0017201 
 
Thank you for your Freedom of Information (FOI) request of 6 March 2019. You asked for 
the following information: 
 
‘On 30th August 2018, the public consultation on the new Cross Country franchise 
closed, with a commitment being made to provide a summary of this feedback. The 
crosscountry franchise competition was subsequently suspended following the 
widely criticised implementation of the timetable changes in late 2018. There is no 
public evidence of whether the findings of the public consultation have been noted, 
particularly in the context of informing an uncontested contract extension for Arriva 
Crosscountry. 
 
I would be grateful if you could provide 
1) Description of what level of analysis has been undertaken on the responses 
provided to the Summer 2018 public consultation 
 
2) Any summary document produced of these consultation responses. 
 
3) Any evidence that the outcomes of this consultation have/are informing the 
specification development for the uncontested contract extension with Arriva 
Crosscountry. 
 
I believe this meets the public interest test as it was information that the DfT had 
committed to place into the public domain, and which will be used to undertake a 
contract renewal without commercial test or public scrutiny.’ 
 
I am writing to confirm that your request has been considered under the FOI Act 2000 and 
that the Department for Transport (DfT) has completed its search for the information. I 
have provided responses to each of your requests below. 
 
1) Description of what level of analysis has been undertaken on the responses 
provided to the Summer 2018 public consultation 
 
All responses to the summer 2018 CrossCountry franchise consultation have been logged 
and the answers to all completed questions recorded and response patterns analysed. 
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2) Any summary document produced of these consultation responses. 
 
The summary document for the consultation, the Stakeholder Briefing Document, is 
currently being prepared and DfT intends to publish the information in the draft document 
at a future date. The draft document is therefore being withheld at this time in reliance on 
the exemption at section 22(1) of the FOI Act, which covers information intended for future 
publication.  
   
As section 22(1) is a qualified exemption we are required to balance the public interest in 
disclosing the information against that for withholding it. Annex A to this letter sets out the 
exemption in full and details why the public interest test favours withholding the information 
at this time. 
 
3) Any evidence that the outcomes of this consultation have/are informing the 
specification development for the uncontested contract extension with Arriva 
Crosscountry. 
 
We are able to confirm that officials in DfT are in discussions with Arriva CrossCountry 
(hereafter referred to XC Trains Limited) further to development of a Request for Proposal 
(RfP). The feedback from the consultation has been part of these discussions and a 
statistics-only version of the consultation responses will be shared with XC Trains Limited 
shortly.  
 
Attached are a set of recent minutes between XC Trains Limited and DfT which provides 
evidence that the consultation outcomes are being discussed. Under section 43(2) of the 
FOI Act we are partially withholding information contained in the attached minutes as 
disclosure would be likely to prejudice the commercial interests of DfT and XC Trains Limited. 
 
As section 43(2) is a qualified exemption we are required to balance the public interest in 
disclosing the information against that for withholding it. Annex B to this letter sets out the 
exemption in full and details why, on balance, the public interest test favours withholding 
the information. 
 
The names and direct contact details of DfT junior officials (that is staff below the senior 
civil servant grade) and those of external stakeholders have been redacted from the 
attached information in reliance on the third party personal data exemption set out at 
sections 40(2), 40(3A) and 40(3B) of the FOI Act 2000, as amended by the Data Protection 
Act 2018 (the relevant text of the FOI Act exemption is attached at Annex C). These 
individuals have a reasonable expectation that their names and direct contact details will not 
be placed into the public domain. To do so would be unfair on the individuals concerned and 
would contravene the data protection principle of fairness.     
 
If you are unhappy with the way the DfT has handled your request or with the decisions 
made in relation to your request you may complain within two calendar months of the date 
of this letter by writing to the DfT’s FOI Advice Team at: 
 

Zone D/04 
Ashdown House 
Sedlescombe Road North 
Hastings 
East Sussex TN37 7GA 
E-mail: FOI-Advice-Team-DFT@dft.gsi.gov.uk     

 

mailto:xxxxxxxxxxxxxxxxxxx@xxx.xxx.xxx.xx


Please send or copy any follow-up correspondence relating to this request to the FOI 
Advice Team to help ensure that it receives prompt attention. Please also remember to 
quote the reference number above in any future communications. 
 
Please see attached details of DfT’s complaints procedure and your right to complain to 
the Information Commissioner. 
 
 
Yours sincerely 
 
Mark Killiner 
Deputy Head of Correspondence – Passenger Services 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Your right to complain to DfT and the Information Commissioner 
 
You have the right to complain within two calendar months of the date of this letter about the 
way in which your request for information was handled and/or about the decision not to 
disclose all or part of the information requested. In addition a complaint can be made that 
DfT has not complied with its FOI publication scheme. 
 
Your complaint will be acknowledged and you will be advised of a target date by which to 
expect a response. Initially your complaint will be re-considered by the official who dealt with 
your request for information. If, after careful consideration, that official decides that his/her 
decision was correct, your complaint will automatically be referred to a senior independent 
official who will conduct a further review. You will be advised of the outcome of your 
complaint and if a decision is taken to disclose information originally withheld this will be 
done as soon as possible.  
 
If you are not content with the outcome of the internal review, you have the right to apply 
directly to the Information Commissioner for a decision. The Information Commissioner can 
be contacted at: 
  
Information Commissioner’s Office  
Wycliffe House  
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex A 
 
s22 Information intended for future publication 
 
(1) Information is exempt information if—  
(a) the information is held by the public authority with a view to its publication, by the 
authority or any other person, at some future date (whether determined or not),  
(b) the information was already held with a view to such publication at the time when the 
request for information was made, and  
(c) it is reasonable in all the circumstances that the information should be withheld from 
disclosure until the date referred to in paragraph (a).  
 
(2) The duty to confirm or deny does not arise if, or to the extent that, compliance with 
section 1(1)(a) would involve the disclosure of any information (whether or not already 
recorded) which falls within subsection (1). 
 
 

Factors for disclosure Factors against disclosure 

- The Government’s promotion of the 
ideal that information should be made 
public rather than not, and that 
Government should be more 
transparent. 

 
- Disclosure would demonstrate the 

seriousness with which Government 
regards rail issues that have an impact 
upon the public and the efficacy with 
which it seeks to address those issues. 
 

- Disclosure could help to allow the 
individual concerned, or the public as a 
whole, to understand the franchising 
process, how this may improve the 
customer experience and the DfT’s 
expectations, with regard to franchises 
and improvements to the rail network.  

 
 

- It is important that we are able to 
publish the information in a manner, 
form and timing of our own choosing. 
 

- It is important that the DfT is able to 
consult with the relevant people before 
the documents are published. 

 
- Officials’ time would be better spent 

compiling and verifying the information 
in readiness for publication as opposed 
to dealing with piecemeal requests and 
avoid misinterpretation and confusion. 

 
- Publishing the CrossCountry 

Stakeholder Briefing Document for the 
first time on DfT’s website will allow 
everyone to see it at the same time 
and provide a clear and consistent 
approach.  

 
- It is also important that the document is 

finished to a professional standard, 
translated into Welsh and alternative 
formats, and receives the necessary 
internal and ministerial clearances. The 
project team are currently working at 
capacity and, as such, we would be 
required to secure additional resource 
in order to release any early 
publication. 

Decision Reached 
 
The summary document for the summer 2018 CrossCountry franchise public 
consultation is being withheld at this time as it is currently being prepared and is 
intended for future publication. On balance the public interest in withholding this 



information until formal publication outweighs that for disclosure now. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex B 
 
s43 Prejudice to commercial interests 
 
(1) Information is exempt information if it constitutes a trade secret. 

  
(2) Information is exempt information if its disclosure under this Act would, or would be 
likely to, prejudice the commercial interests of any person (including the public authority 
holding it). 
 
Factors for disclosure  Factors against disclosure  
 

- The Government’s promotion of 
the ideal that information should 
be made public rather than not 
and that Government should be 
more transparent. 
 

- Disclosure would demonstrate the 
seriousness with which 
Government regards rail issues 
that have an impact upon the 
public and the efficacy with which 
it seeks to address those issues. 
 

- Disclosure could help to allow the 
individual concerned, or the public 
as a whole, to understand the 
franchising process, how this may 
improve the customer experience 
and the DfT’s expectations, with 
regard to franchises and 
improvements to the rail network. 

 
- Disclosure of the requested 

information would be likely to 
significantly weaken the 
negotiating position of DfT for the 
following reasons. 
 

- This is a live commercial 
negotiation. 
 

- The operational and policy 
specification will be provided by 
DfT to XC Trains Limited in the 
RfP, which will be shared on a 
strictly confidential basis. XC 
Trains Limited will then have time 
to issue its response. Following 
this, DfT negotiators will 
endeavour to reach Heads of 
Terms and then commercial close 
with XC Trains Limited, subject to 
necessary internal approvals and 
clearance by HM Treasury.     
 

- Currently, analysis of the 2018 
public consultation exists in draft 
form. It is DfT’s full intention to 
publish a Stakeholder Briefing 
Document in due course which will 
summarise the responses to the 
consultation and explain how 
these have helped to shape the 
specification for the franchise. It is 
also the Project Team’s intention 
to secure the best possible 
outcome for passengers, striking 
an equitable balance between 
passenger priorities and public 
expenditure.   

 
- However, disclosure of the 

Stakeholder Briefing Document at 
this stage would be likely to 



damage the trust between DfT and 
the operator.  
 

- Disclosure would therefore limit 
future benefits the DfT may be 
able to secure in the Direct Award 
negotiations. 

 
- The prospects of a successful 

conclusion to negotiations may 
also be prejudiced if other 
potential operators were able to 
review this information as it could 
put them at an unfair advantage.   
 

- Disclosure would be likely to 
prejudice the Direct Award 
process by undermining 
confidence that current and future 
franchise partners have in DfT 
maintaining necessary 
confidentiality. This would be likely 
to prejudice DfT’s commercial 
interests.   

Decision Reached 
The draft CrossCountry Stakeholder Briefing Document is being withheld as on 
balance the factors for withholding this information outweigh the factors for releasing 
it. The release of this information would be likely to prejudice the commercial 
interests of DfT. However, it remains our intention to conclude negotiations for the 
successor franchise as soon as possible and to publish the results of the 2018 
consultation at that time.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Annex C 
 
Section 40: full text of exemption 

1. Any information to which a request for information 
relates is exempt information if it constitutes personal 
data of which the applicant is the data subject.  

2. Any information to which a request for information 
relates is also exempt information if: 
 
(a) it constitutes personal data which do not fall within 
subsection (1), and 
(b) either the first or the second condition below is 
satisfied 

3. The first condition is:  
 
(a) in a case where the information falls within any of 
paragraphs (a) to (d) of the definition of "data" in 
section 1(1) of the Data Protection Act 1998, that the 
disclosure of the information to a member of the public 
otherwise than under this Act would contravene: 
 
(i) any of the data protection principles, or 
(ii) section 10 of that Act (right to prevent processing 
likely to cause damage or distress), and 
 
(b) in any other case, that the disclosure of the 
information to a member of the public otherwise than 
under this Act would contravene any of the data 
protection principles if the exemptions in section 33A(1) 
of the Data Protection Act 1998 (which relate to manual 
data held by public authorities) were disregarded. 

4. The second condition is that by virtue of any provision 
of Part IV of the Data Protection Act 1998 the 
information is exempt from section 7(1)(c) of that Act 
(data subject's right of access to personal data).  

5. The duty to confirm or deny: 
 
(a) does not arise in relation to information which is (or 
if it were held by the public authority would be) exempt 
information by virtue of subsection (1), and 
(b) does not arise in relation to other information if or to 
the extent that either: 
 
(i) the giving to a member of the public of the 
confirmation or denial that would have to be given to 
comply with section 1(1)(a) would (apart from this Act) 
contravene any of the data protection principles or 
section 10 of the Data Protection Act 1998 or would do 
so if the exemptions in section 33A(1) of that Act were 



disregarded, or 
(ii) by virtue of any provision of Part IV of the Data 
Protection Act 1998 the information is exempt from 
section 7(1)(a) of that Act (data subject's right to be 
informed whether personal data being processed). 

6.  In determining for the purposes of this section whether 
anything done before 24 October 2007 would 
contravene any of the data protection principles, the 
exemptions in Part III of Schedule 8 to the Data 
Protection Act 1998 shall be disregarded.  

7. In this section: 
 
"the data protection principles" means the principles set 
out in Part I of Schedule 1 to the Data Protection Act 
1998, as read subject to Part II of that Schedule and 
section 27(1) of that Act; 
 
"data subject" has the same meaning as in section 1(1) 
of that Act; 
 
"personal data" has the same meaning as in section 
1(1) of that Act. 
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