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IN THE SUPXEME COURT
OF NEV7 SOUTH WALES No. 4382 of 1985.
EQUITY DIVISION

CORAM: POWELL, J.

NGDCL v.

ab o

SIXTEENTH DAiY: TUZSDAY 9 DECENBZER 1986.

MR SIMOS: I wish to draw your Honour's attention to a report in
the S5ydney Lorning Herald this morning which was, no doubt, a
guite unintentional misquote of what I said yesterday. The
unintentional misquote was that I said to your Honour:

"%e have not the slightest intention in making
the documents again available for your Homour's
inspection".
]
“hat I said, and as appears from p.518 of the transcript was:

"We have not the slightest difficulty in making
the documents again available for your Honour's
inspection” .

and I think that that is proper thet that correction should be
made in open Court.

E;} HIS HCROUR: Thank you Mr Simos. Where do we go to today?

MR TURNBULL: Mr Wright is here. I understand my learned friend
wishes to cross-examine him in open Court. There are some
matters we wish to elicit in chief further from Mr %right but
they are all of a confidential kind, so by agreememt-with wy
lezrned friend we will deal with those and any re-examination
that arises out of Mr 3Simos' examination of my client and then

if we could close the Court, possibly for only 15 or 20 minutes.

PETER MAURICE TRIGHT
Recalled on former oath: _ oo

HIS HONOUR: ©Please remember that if you feel a little fatigued

let us know and we can have the break whenever it is convenient to
you. .

¥IT'ESS: Thank you very much your Homour.

527.




" @+ And; 80U far as Toncerns publlc domaln, it is your v1er, is it

* HIS HONOUR: Mr Turnbull, one of the issues is that kr Iright hss
-. put forward or assented to & particular basis and he has an under-
standing of the basis. y

-

AL L]

CROSS=EX&IINATION &

ey

'R SIKOS: Q. Mr Vright, you would understand what I am referr1n~ T
when I mention the aecurlty notes, would you not? 4. I vould ini=-1.

‘w+ &nd they were notes which from time to time were cireculated T:
members of the security service during your time of enployment,
were they not? A. Certainly.

o it v

Q. I beg your pardon? A. Jertai:ly.

e A0d you would also xnow what I am referring to when I mentiocn
the Director General's circulars, would you not? a. I woulgd.

Q. And they were circulated from time to time amongst nembers of
the Zervice during your time with the service? 4. Yes, as far es
I remember.

Q. Have you had an opportunity to see the annexures to the snopyr:zi-.
deponent's affidavit of 20 October 1686 annexing the security
notes? a. Could I Jjust see the document: I an nosv ceJtain.

Q. Certainly. All I want to ask is: are they the security notes
which you understand that I am talking about and you are also
talking about? (Showm) A. Yes.

Q. Could T also show you the Director General's ecirculars annexed
to the affii=vit of the anonymous ceponent dzted 5 Liovember 1C3&
and would you be kind erough to identify those as the Director
General's notes to which we are both referrlng (Shown). I an
sorry, Director General's circulars I meant to say? L. Yes. I
needn't go through the lot, yes, I an happy.

Q. Now, Mr Tright, in par. 14(a) of your afflhav1t do you have
that there? A. oomewhere, 14(a), yes. :

Q. You say "I have taken great care in my book not to disclose arr-
thing which in my judgment as a profe551ona1 intelligence officer
might damage national securlty s, correct? A. Correct.

Y- I want to suggest to you that the basis upon whick you meke .
that statement is as set out in your defence in these proceeuznas,
namely, that the matter is either or all of these tZipgs: in

the public domain; already known to the Soviet Union and its
allles, and so far as concerns technical matter out of date?

A. Correct. . .

- § S— - - - —

not, that a publication by - . -

KR TURNBULL: I object as a matter of law. Xy leerned friercd c=i:
precisely the same objection when I was guestioning Sir iRobert.

ER SIMOS: And I was over-ruled. e

LT R TR PSP TS

528. P.l. VIright xx. .

— o Ey . - =T - e LA TR R B L0 o T



. £f the “poSSession 0f your former solicitor? i. I did rot know urtil

-

KR TURLBULL: I withdraw the objection. .
'
L2 EIUCE: I think the next cguestion will te to &y friend's Zilico:

fm g e

A -

Ge In relation to public dczain that we heve Just »sleor.d T

it is your view and your contention and your case, is it not,

thal tnere is no ziiferencze vet.eern & Gifclosurs o0 -iuTter D7

a well-informed outsider on the one hand from disclosure of tz=
same material by an insider oa the other hand? A. Thet is corrs:ct.

Ze Mr wright, ic par. 85 of youur affidevit rou menticn thet oo
had believed that you had lost all the correspondence with
ir Fincher. Do you remember szy.ug that? s. Joat is correcs.

. Over vhat pericd of time did you so correspond with Vr Pincrer.
Yrom vhat date until whet date approximately? a. Approximase.Z
the end of 1980 to early 19£3.

G- And how many letters would you say passed between you jurirg
that period: A. I am not quite clear of what you want to know.

{+ HOw many lecters did you write %2 ir Zinckzer in Tzl tipeE :2..2
how many leitters did he »rite to you zpprouimately? a, Thet would
be very difficult to meke an assessment of but there were at =
guess once a month but maybe wrong, I may be wrong about that.

Q. I understand and where did you keep them Mr Wright? A. I kers
then in a locked filing cabinet. -

2. When did you remove them from the locked filing cabinet for the
purposes ol giving instructicns to your former solicitor? 4.

did not remove them. 7T/hat happened was that the irjunction Tes
imposed and they sent onme of their solicitors to my houze eni ==
went through the filing cabinet and he must have removed thex =

that time bDecause they came back fror bhir recently. I was puz:s
as to vhat had happened to themn. :

1 tel

el

Q. D you give your former solicitors any instructions about tzzt
correspondence? i. No, none at all. They - except in a2 very
broad sense, that they sent their solicitor to rexove anything
that would disobey an injuncticn.

. Yhen you answered your interrogatories you forgot, did ycu, =zact
had happened about the - ? A. I wes puzzled like anytlfing 2s <t
where they had gone because they didn't proviile me with a list

of the documents they took.

G. When did you first learn that the documents of that kind were
they appeared in kr Turnbull‘'s office. _ - §
¢ And when was that -

MR TUINBILL: It says in the affidavit kEr Simos.

IR SIECS: 9. when was that ¥r :right -
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KR TUALRULL: w'ith respect, your Honour, itis in the affidavis,
it is very plain. It was the first Tuecicy of the triczl.

A

I ST¥O3: I ask my learned friend not to object. I an
entitled Yo ask the witness a guesvicn evea if it is in toe
affid~vit,

Q. “hen did they come to ir Turnbull's office or perhaps a bes<ar
question would be when did you first learn thatv they wad come <>
kr Turpbull's office? 4. I prcsume it was the first Tueziaey o
the trial. I just don't remember.

Q. Yere any steps taken whenyou learned that to correct the ercswer
to the interrogetory that you zave, 40B? i. I have to rely on ==
solicitor for tuat. 1 just &ca't know.

s« AS far as you are comcerzed you did not take any steps or izzuzs
the taking of any steps in re:lation to directing -

MR TURN3ULL: I object to that.
LR SIICs: §. - the znswer -
MR TURFBULL: I object to this.

IR 31Cs: You cannot object until I finisn the question
Kr Turnbull. .

LIS Z2NCUR:  Let Mlr 3imos finish the question kr Turnbull.

MR STMC3: . As far as you are concerned you did not take ary
steps, nor did you krow of anyone else taking any steps, to
correct the answer to interrogatory. 40B?

LR TTRIEULL: I object to that. He is seeking to elicit ccz-
versations between lir Tright axd his legal adviser, moi, which
conversations are protected by legal professional privilege ani
in any event, I mean, these are cuestions of a badgering and
fruitless kind because it is plain, when you compare tte answer
to interrogatory 403 which is set out at p.19 of Er Trightis =-sver:s.
that he did not recall about the correspondence and that matter
is made plain in 85. If there is any deficiency in the corrsc-
tion that deficiency is mine. J an more than heppy; to 3ive
evidence on it. i

HIS HCNOUR: That is the purpose of the guestion Mr Simos? mam2lT
point out that if the susgestion is that the defendant has been
guilty of some misdemeanour in failing to answer interrogatoriss,

a far greater coument czn be made about the plaintiff who, il =

may say &0, had to be dragzed into tris Court everytime ss the
result of 1is interpretation of issues in interrogatories.

MR SIKOS: Of course we do not accept that with respect.

HIS HOXCUR: Perhaps y.-u do not but that is my view KMr Simos.’

"MR SIMOS: I understand that but even if that was so that would not;

render this question inadmissible. ;

.
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HI3S ECICUl: I am merely pointing out that the allegation is
that threre has teen some deficiency or ris? -meeanour, thin &

far more severe zccication czn be rade osainst you, but if yua
want to press the question I will &llow it end you tzke tre rici,
MR ST0Z: 7. Co»ld rou a2nivwer =y gquecticn Mp Trishet 1, Soula -
rTepeot e guecticon? 1 &a.alreid I have to ask you winen trere
are gaps because my memory is just not complete.

C. As far as you are concerned you did nothins, nor are you &w=>e
of anything done by anyone else, to correct the answer to your
interrosutory 4CB wher you lecrncd of the arrivel of t-is Lo =
documents in your solicitor's office?

-
-

L TETR =T I object to zThat. Trere is another busis of =i:s
objection. I assume I have been over-ruled on the legel pro-
fessional privileze objection. I take your Honour to par. B85 of
the affidavit. that my frsnd is putting to Lr aright is an
allegation which is based on a complete misapprehension.

Er Tright writes in par. 85 "Pincher returned to England ...
answers to interrogatories". Then he rcoes on %o ggy tnet he Dot
the correspondence witn Pincher back from Corrs Pavey "hiting &
Byrne. .hat is the point of this question. There he is. He
refers to the interrogatories. He does not refer to 40B. If that

is a fault then it is mine.

HIS HOKOUR: I suppose the point that is made, ¥r Turnbull, i=s
that vhatsver value 14 kYas is thot there wus an coligatioz iun a7
to correct the answer when it became apparent it vas a mistake

and here we are three weeks down the track and it was not corrsc=z3
until yesterday.

MR TURNBULL: viell, it was corrscied. If that is the case then
again the fault is mine. The answer was corrected as soon as
L Tright geve evidence.

MR SINCS:Q. (Question marked * rcad) A.I had completely forgotten
the interrogatory answer previously. + think I should explain o
you that these documents for some time were hidden on other
premises and they were brought back and put in the filing csbinet
about a year before Corrs Favey removed them and I was unaware
that they had removed them and I was Jesperete becausc I didn't
know what had happened to them. :

Q. “hen it came to your knowledge that they were in tre rossessiszsc
of your present solicitor did you take any steps to corrcet your
answer to interrogatory 40 in which you said "T no longer have any
copies of it", meaning correspordence with Pincher? A. T honestly
thought that they had been lost. I wus upawere that Sorrs Pavey

- had them and it wasn't until whatever the dzte my solicitor—says -
they arrived back, in fact it was the next day that I learned -
that he got them. -

¢+ The gquestion is: whén you did learn that, did you teke any _
steps to corrcct the answer to your interrogatory in vwhich you
.8aid "I no longer have any copies of it"? A. Quite honestly I had
forgotten it was in the interrogztories. -
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R+ Nr Uright, would it be correct to secy that in relation to Jour
contacts with Mr Pincher arising from your discussions with

Lord Victor Rothschild that vou were terrified of gelting into
trouble? A. Ko, I don't tuink that is true. I think thatg I
didn't .ant to get into trouble but T think tuat I hed great
faith in Victor Rothschild.

Q. When you say you did not went to get into trouble cay I take it
trat you were conscious of the fz¢t that what you were doing re7
have been in breach of your duty of confidentiality as you unier-

stood it? L. I an completely upaware of ever having been told durizz

oy 30-something years anything about - -
QG+ MNr Wright, Mr Wright -

nls HONCUR: Mr Simos please. This sounds like an answer and =

will not have it interrupted. -

MR SILOS: If your Honour pleases.

Nt bl v

UITMESS: I was completely unaware of the guestion of confidentiz -

ity until this cace started. I vwas pever told anything abzus
during the course of my, not only By time in KI5 but ny time iz
England. ;

kR SD!OS: Q. Do you say t»-t you never understood that any of tts
naterial that you were dealing with was confidential? A. I under-
stood that if it leaked I would suff:-r under the Officizl Sece=sis
j".ct. . z

%+ Vid you never understand that any of the meterial that you

were dealing with in the whole of your time with LII5 was cgnfiden:ia-

A. It is a term that I was conpletely unaware of.

Q. 7hat about if I used the word "secrct"? i. "Secret", I wouls
accept secret or whatever it was graded at.

€. I just forget, I am sorry, what you said precisely but I thin¥
you indicated that you had some apprehension when you were deslics
with Lr Fincher? i. Apprehension is the wrong word. I felt

that my loyalty to Victor Rothschild who arranged this was such
-that this whole matter should not leak.

Qe I want to suggest to you that you were terrified-of getting izntz
trouble? A. No.

%+ And if you yourself had said you were terrified of getting into
trouble that would be untrue, would it? A. I would think so.

Qs Do you remember issuing a statement on 25 "November 1966 -which-
was handed to members of the press?

MR TURNBULL: Perhaps if you could show it to him.

LR SIECS: (. I will just ask the witnmess first Mr Turnbull. Do you

remenber? L. Uell, unless you show it to me I cannot say whether =
- do remerwber it. %

532. . P.X. Wrigh‘b XX e
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<+ Do you remember any statement recently being issued by you
to members of the Press or on y.ur behall to mapktap- oo

<l the
press? A. I >»omecber g statenent Leing issued bug I 40 nov repen::=s
what was in it.

N+ Do you rememhar th-s stavenent was necdes "Lizversng o
Peter right; 25 noverber 19566". Do you remember that? 2, Tell,
I assume that is the correcv date on it. )

€+ Do you remember these words appearing in it:

"Ye had inner with Pipeher apd discussed it,

I was terrified of getting into trouble”,

-

e 07 you tell me I 3o remeiber it, yes. .

-

s+ S0 you were terrifiei of Setting into trouble, were you? sA. 3

am trying to recall, your Honour, exactly what I 4ig feel about it.
Q. Just let me ask you tnis, Lr Tright, if I mey. I will show
you this statement, o Cory of ths stzateonts ihiwm) L. Thenw T
very ruch,

Q. You see in the fourth paragraph it says "¥e had dinner with
Pincher and discussed it

: I was terrified of gettin: into
trouble"? 4. Y2s T Jo.

S« You told ze 2 roment 250 thet if an

had said that Jou were terrified.of ge
be untrue. Remember saying tha

J-ne nad said or if you
tting into troudle trat Toull
t to me this morninog? L. Yes T Jo.

Q. So we have an inconsistency, do we not, Ir Tright? 4. Yes.

233. P.h. ¥right xx. &
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Q. I want to put to you that you were terrified of getting into
trouble and that the trouble was in relation to matters of the
nature covered by the Official Secrets Act? A. That's -

Q. I want to put this to you that that is one of the reasons why,
as you said in par 85 in your affidavit that you corrosponded with
Mr Pincher using Pseudonyms? A. That was at Lord Rothschild's
request.

Q. It would also have gerved the purpose, would it not, of_concealing
the identity, your identity as a party to the correspondence if
correspondence had just turned up without any context? A, It was
only a by-product. This arrangement, as I said, was insisted upon

by Lord Rothschild,

Q. 1Is it correct to say that you had discussed with Lord Rothschild
many times before this occasion when you were introduced to Mr

Pincher by Lord Rothschild your own concern that the true facts

about Hollis, amongst others, should be placed before the Prime -
Minister? A. Certainly, but not only Hollis.

MR, SIMOS: I tender that Press statement.

(Press statement of 25 November 1986 tendered, without
objection, admitted and marked Ex.A)

Q. You recall, do you, that you have answered an interrogatory in
relation to your arrangements with Heinemann Publishers (Australia)
Pty Limited? A. Yes.

Q. I will just remind you, the question is "Has any agreement i
understanding or arrangement been entered into between the second
defendant and the first defendant or between any other persons
acting on behalf of such defendants in relation to the publication
of the manuscript or any part thereof" and the answer to that was
"Yes". Then when you were asked in interrogatory 29 for details
about that, your answer was to the effect that the agreement was
in writing, and you produced a copy of the agreement? A. Yes.

Q. Would you like to see the agreement? A. Yes, please (shown).

v

Q. It says that it is between Project Tasmania Associates c¢/-
Wallis Shiels Agency and Heinemann Publishers (Aust) Ltd. Can you
tell us what you know about Project Tasmania Associates.

MR. TURNBULL: I object to that. My learned friend is.endeavouring
to ascertain some information which, as your Honour will recall,
they sought to ascertain in interrogatories which your Honour ruled
could not go to any issue relevant between the parties, jn the
Judgment o% 27 August. Unless my learned friend has put otherwise,
I seem to recall that the issues have narrowed rather than widened
since August, so if they were irrelevant in August, I fail to see
how they are relevant today.

T AT Ty T

MR. SIMOS: We submit they are relevant on two bases. First of all,
we have a claim, as your Honour knows, in the Statement of Claim

that there was a fiduciary relationship between the plaintiff and .
the second defendant. We submit that the circumstances surrounding

a breach of that fiduciary duty, arising out of that fiduciary
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relationship with a view to showing that the fiduciary, as we
allege obtained a personal advantage, is relevant in relation
to the breach.

The second basis upon which we put it is that there is a
claim in the Statement of Claim against the first defendant for
wrongfully inducing a breach of contract between Mr Wright and
the plaintiff, and we also put it on that basis,

HIS HONOUR: I must say I find it difficult to understand the
purpose of the questions, Mr Simos. If there is a fiduciary
relationship, then confessedly it has been granted --

MR. SIMOS: The circumstances of the breach may be relevant.

HIS HONOUR: 1In what respect? Bearing in mind that I have specifically
indicated that any questions of the nature of the ultimate belief

in particular whether there shall be an accounting and the like

will be dealt with after the trial.

MR. SIMOS: If we have an opportunity to further cross-examine Mr
Wright at a later stage it may be that we will not pursue it. But
we do submit otherwise it is relevant because my learned friend
has a defence on which he claims and for various reasons we are
disentitled to relief , so it is relevant to that, The questions
that I am asking, we submit, are relevant to whether in the fiduciary
duty context which we allege and otherwise we should be disentitled
to relief, we submit that the defendant's conduct in relation to
these matters is relevant on the issue of disentitlement cf the
plaintiff to relief. .

HIS HONOUR: I do not understand that.

MR, SIMOS: We submit, for example, that if the motive of the

defendant was entirely altruistic, the situation would be different

from the situation which would obtain in relation to such a defence if
"~ the defendant's motives were not altruistic at all or not

sole%y altruistic. The nature of these arrangements we submit go

to that.

HIS HONOUR: I just don't understand, quite frankly. You have an
answer to an interrogatory which although not yet tenderedbas been
assented to in oral evidence. You have had the document identified.
If all you wish to prove is - if I may be wvulgar -~ that Mr Wright
was in it to make a quid for himself, then tender the document and
that is the end of the question.

MR. TURNBULL: Mr Wright has disclosed exactig how much money he
has got in respect of this matter from the publishers in advance
and the rest depends on how many copies the book sells, If I can
make this point, The first basis that my learned friend referred
to, and this is referred to on p 27 of your Honour's judgment of -
27 August, was the basis upon, and the point your Honour just made
was the point we made there and we said that it is consistent with
numerous cases, that the questions of rellef should be dealt with
after substantive issues have been determined. We undertake that
if your Honour finds against us Mr Wright will be available to be
cross-examined on every aspect that could conceivably be xelevant -
to the question sbout profits, damages and so forth. So far as the

535. P-Ho Wl.'ight XX =




question of fiduciary duty and the breach of contract, if there is
the contract as alleged by my learned friend —havin regard to some
admissions made by Sir Rober ~ that is looking ncreasingly unlikel,
but if there is then no doubt it has been breached subject to v .at
public defence arises,

Our position on the contract is that it does not exist,
it was not a contractural relationship, or if it does, it does not
have the terms they claim it has. So far as the circumstances are
concerned, the fact that Mr Wright has written this book and at
least part of his motivation, part of the result of him writing
igggg been to get some money, has been fully disclosed in his
a avit.

) I object to this furthermore because I know what the real
points of this question is, and it is not this. This is leading up
to an endeavour to get some victims for persons like Mr Bailey to
persecute in Londonm.

MR. SIMOS: I reject that suggestion. -
MR. TURNBULL: You do? You might go on to that then.

HIS HONOUR: If this goes on I will have to send for Mr Mawdy who k
will stage the next world championship heavyweight contest. Since |

I am told there
allowed to have
somewhere else.

is a covenant in the lease that says we are not
heavyweight contests here, the engagement will be

MR. SIMOS: One heavyweight and one lightweight, your Honour.

HIS HONOUR: That's your score for the day. ‘

MR. SIMOS: Could I make two further submissions and then I ask your
Honour to be kind enough to rule. We submit in addition to what I
have already said that the questions are relevant to the inducement
by the first defendant of the second defendant to commit a breach of
trust and that is specifically pleaded. ' Secondly, we submit it %oes
to the consciousness of the second defendant of his obligation o
confidentiality.

o e B R e R R R

Lo sl AP

HIS HONOUR: With great respect, Mr Simos, 1 cannot but understand
how a question: "What can you tell us about Project Tasmania Associate

has to do with either of those questions.

MR. SIMOS: We don't even know it is Mr Wright.

answer to the

HIS HONOUR: As I pointe
interrogatory which you

d out, Mr Wright in his

have read and which he has assented to has

said that the arrangement is in the agreement which he has produced,

which he has identified.

The point is made, if it needs’to be

made further, by tendering the agreement.

MR, SIMOS:

we submit, against the first defendant

That would not be sufficient evidence for our purposes,

in relation to our allegation

that the first defendant induced Mr Wright to breach his fiduciary

duty or his contract or

HIS HONOUR: Again,

what on earth is a question

ligation.
"what can you tell

his equitable o

us about Project Tasmania Associates" - what does that have to do

with that?

I do not propose to allow it to go any further at this sta

P.M, Wright xx
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MR, SIMOS: 1Is your Honour rejecting any questions relating to the
role played by the first defendant in these negotiations in arriving
at this arrangement?

HIS HONOUR: I had understood from what you said that the first
defendant is a party to the agreement. I may be wrong.

MR, SIMOS: Your Honour is correct.

HIS HONOUR: You have got an agreement. If you wish to say or
suggest that Heinemann sought out Mr Wright to induce him to write
a book, well, that question is still open.

MR. TURNBULL: We can make an admis%iexd in these terms --

MR. SIMOS: Yes, I would wish to explore that, your Honour.

MR, TURNBULL: We make an admission in these terms: Heinemann
(Australia) Pty Ltd approached Mr Wright to write the book.

MR. SIMOS: That is probably sufficient for my purposes, but I will
need to consider that further, if I may.

HIS HONOUR: You may come back to it again if you think that is mnot
sufficient, Mr Simos.

MR. SIMOS: Q. Mr Wright, I want to ask you, did you take any

material with you from the British Security Service when you left? A.K

Q. Did you take any notes with you? A. No.

Q. So may we take it that the whole of the manuscript depends upon
your memory unassisted by any documents? A. The only documents I
used were documents in the public domain to determine dates and
names and things like that.

Q. But apart from that, it relied otherwise upon your own unaided
memory? A. Unaided memory, correct,

Q. Did you have any assistance in the writing of this manuscript?

MR. TURNBULL: I object to that.

HIS HONOUR: What is the purpose of that? Again, there is no other
person beyond Heinemann who is said to be involved.

MR. SIMOS: The witness in interrogatory 18 said he was the sole
author. I submit that I am entitled to ask questions relating to

whether that is a true and correct answer. .

HIS HONOUR: Mr Simos, you have never suggested there was anybody
else. =

MR. SIMOS: I have never suggested? I am entitled to probe whether
there is or not,

HIS HONOUR: For what puxpose? -
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MR, SIMOS: To see whether his answer is accurate,

H{S gONOUR: For the purpose of starting proceedings against somebody
else

MR. SIMOS: No, your Honour, To test Mr Wright's credit.

HIS HONOUR: I don't know, Mr Simos, You have an admission and you
are the one who keeps telling me that if matters are admitted there
is no longer an issue.

MR. SIMOS: We asked the question, we got an answer, and we are
precluded by his answer.

HIS HONOUR: I specifically adverted to this when I dealt with the
question of the interrogatory and said that was an admitted fact
and there was no further issue about it, as I recall. 1I stand to
be corrected.

MR. TURNBULL: Interrogatory 18 said: Was the second defendant the
sole author of the manuscript. If my friend wanted to challenge
that and it was admissible he would have to ascertain what the
answer of the interrogatory meant by "author". No 19 was "“did
any person other than the second defendant contribute or participate
in the composition or the writing of the manuscript and, if so, what
are the names and addresses of such"., We objected to that, which
is the area Mr Simos is now navigating his way into. That matter
was expressly ruled by your Honour not to be relevant to any issue
between the parties in August, It is in the judgment of 27th August.
Mr Simos sought an order that that interrogatory be answered. -

1

MR. SIMOS: Did we?
MR. TURNBULL: My recollection is that it was sought to be answered.

RIS HONOUR: Par 9 on p 27. And thegh%f one goes to p 36. In relation
to those 1 said no further answers,called for.

MR. TURNBULL: We would say, rightly or wrongly - and we say rightly -
your Honour has determined that adversely to the plaintiff. They

had an opportunity to appeal that in August, they did not exercise

it and they are not in a position to explore that.

MR. SIMOS: I simply invite your Homour to rule on that question.

HIS HONOUR: It seems to me that in light of the admission that
was sought and given in the interrogatories and the jddgment I
delivered in August last in relatiom to interro§atories, there is
no further issue open to the plaintiff, particularly so where mo
further person has been joined or is sought to be joined &s being
involved in any breach of duty or contract, beyond Heinemann's. I
reject the question. n

MR, SIMOS: Q. Mr Wright, I want to put to you that you are aware
of instances in which old information has been significant or useful
in achieving the ends of an investigation made for the purpose of
security? A. It depends what you mean by "old information®,
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Q. What is your answer to my question? A. I cannot answer that
question unless you tell me what you mean by it.

Q. Information other than information relating to current operation?
A. That is much too wide a definition.

Q. Some information not being information relating to current
operations is sometimes of significance or usefulness in achieving
the ends of an investigation.

MR. TURNBULL: I object to that. Mr Simos's question has descended
to a generality equivalent to the evidence in chief of the plaintiff.
If he has a particular example to put to Mr Wright - I am sure he is
not just plucking generalities out of the air - then he should do so
possibly in open court.

HIS HONOUR: It seems to me that the issue having been tendered can

be explored. However the question that is just put and the answer
tgatmaydbe given seems to be not capable of taking it very far down -
the road.

(Above question marked with * read by the court reporter)

MR. SIMOS: Q. 1Is that right? A. That is what you said. But I
still do not understand what you want to know.

Q. You have difficulty in understanding that question, do you? A. Ye:
I do because there is a tremendous variation in what you mean by
"old information".

i i
HIS HONOUR:Q.Perhaps I can put this to you, Mr Wright, because it |
seems to be an example of the proposition that Mr Simos seeks to !
advance. As I recall it, part of the material which,so ‘the books
suggest, ultimately led to the departure of Maclean and Burgess?
A, That is correct.

Q. Whilst informatiom picked up by Signals Intelligence over a
period of perhaps months, perhaps years - I have forgotten which?
A. Years ago.

Q. Suggesting that a particular foreign office official in the
British Embassy in Washington went to New York at a time which
coincided with messages to Moscow? A. That is correct.

Q. By back-tracking on to that information and then finding out
which of the foreign office officials went to New York, everybody
twigged to Mr Maclean? A. But the information used, your Honour,
to backtrack on to it was not classified information.

Q. I see. But certainly that is an example of information. But 3
you would not assent to the proposition without some sort of
qualification? A. That is-corrects——"— =

HIS HONOUR: I do not think I can do any better for you, Mr Simos.
MR, SIMOS: You did much better than I could haﬁg, your Honour.

= |
. Mr Wright, you would mot suggest that in the kind of example that
gis Honou:ggéseyyou'the old information could only be usefu] if it
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was non classified, are you? A. I am thinking of those sorts
of examples, the sort of information that was used to track
solutions of these flat attacks was practically all - I cannot
think of anything that was not in the public domain.

Q. You tell his Honour, do you, that it is your view that non-
current classified information can never be useful in serving the
ends of an investigation, is that what you say? A. Certain classified
information would be,

Q. Certain non-current classified information -- A. -- could be of
use, but I think a judgment can be made of what sort of classified
information would be of use.

Q. You are aware, are you not, that individual items of information
taken alone can sometimes appear insignificant but when added to
other pieces of information they achieve a significance not formerly
apparent? A. That very rarely happens with old information and it
is only in my experience in this problem of old cypher-breaking that
it has been required.,

Q. It sometimes happens, does it not? A. It sometimes happens,
but it is very rare.

Q. I want to put to you that unless you know what information
another party may have you are unable to say how significant that
piece of information will be to the other party? A. Most of it

you can be absolutely certain it won't be any use to you. The

only occasion that I have known, and this is over twenty-one years

of experience of old classified or non-classified information being
of use is in breaking cyphers. That is a thing of great rarity today.

Q. You do not pretend, do you, that you are privy to everything
that goes on in every hostile intelligence service and every foreign
and every terrorist group in the world, do you? A, No. But I don't
think old information is of much use, if any, and I would like an
example quoted at me. ‘

Q. You would not know what goes on, what use foreign intelligence
services or hostile intelligence services and terrorist groups
would be able to make of any particular piece of information unless
you knew where the projects were and what other information they
have. Now please just answer that question? A. Before I answer

that question I ask you to produce an example.

Q. I do not have any obligation to produce an example to you. A,
Because I can't answer the question. by

Q. 1I invite you to answer my question. If you are unable to answer
the question, say so? A. It is a negative question. 3

HIS HONOUR: Just a moment, Mr Simos, Mr Wright, may I merely say
this, because witnesses at times tend to §et a little appréhensive
when they are in the witness box. Counsel are entitled to pose a
question. If it_is not objected to, then they are entitled to

require an answer to it.

WITNESS: Yes, your Honour.
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HIS HONOUR : 1If you do not understand the gquestion, then of course
you are perfectly free to tell us so and we will seek to have it
clarified. But do not be apprehensive about answering questions
because Mr Turnbull is down there watching your interests and he
has the right when cross-examination is concluded to re-examine,

The purpose of re-examination is to clarify matters that may have
been left obscure or to have matters expanded upon so that an
answer that might otherwise have looked damaging was revealed as
being a damp squib. At the moment please do not get in any argument
with Mr Simos ~ he is a fearsome sight when he gets angry.

(Question marked with * on p 540 read back)
WITNESS: I must answer no. No is the right answer.

MR. SIMOS: Q, I want to put it to you that Mrs Thatcher's two
statements to the House concerning firstly Blunt and secondlv Hollis
were accurate? A. They were certainly not accurate. T whas +he semel
case officer in both those matters. -

MR. SIMOS: 1I have no further questions.

MR. TURNBULL: I wonder if it might not be better if we adjourn
for morning tea now, then close the Court and have in camera
examination in chief and then my learned friend can cross-examine
in camera -- :

MR. SIMOS: It is not likely that I will wish to ask any further
questions in cross-examination in open session. So if it is
convenient to my learned friend, may I suggest that he should coimplete
his re-examination in open session, and I apprehend that anything
else will be dealt with in closed session.

RE-EXAMINATION

MR. TURNBULL: Q. The statement of 25 November that Mr Simos showed
you, do you remember that? A. Yes.

Q. Mr Wright, that statement was issued - the first Earagraph,
have you got it in front of you? A. I think it was taken away.

Q. (Ex.A shown) The first paragraph there says that the statement
was issued in response to a report in the London Times? A. That is

correct.,

Q. How much time and consideration was able to be given to the
drafting of that statement, given the attack on you in The Times?
A. Ten minutes, I should have thought, something like that.

Q. Just turning to the arrangement with Rothschild and Pincher,
you have said in your affidavit that it was a deniable operation.

Can you explain to his Honour what you mean by the -phrase-"deniable — .=

operation".

MR. SIMOS: I object, it is something that does not arise out of
cross-examination.

MR. TURNBUZL: It does arise dixectly out of the point you put to him
about the November 25th statement. :
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HIS HONOUR: 1f it arises out of that, I will allow it. If, upon
it being developed it appears it does not, I will direct that it
be struck out.

MR.TURNBULL: Q. Just tell his Honour what you understand '‘deniable
operation" to be? A. It is an operation which the authorities
that had mounted it will disown it if anything goes wrong.

Q. Would you agree that there is a certain element of risk attaching
to those who take part in deniable operations?

MR, SIMOS: I object to that.

HIS HONOUR: What is the objection, apart from the fact that it
is outrageously leading.

MR. TURNBULL: Q. I will rephrase that. Leaving aside the Rothschild
and Pincher matter, have you in your life in the service engaged in
operations of a deniable kind? A. Certainly.

Q. On many occasions? A. I don't know - certainly temns, probably
hundreds.

Q. What would the comsequences have been for you, a participant
in a deniable operation, if the nature of the operation had become

public and the authorities that authorised it disowned it, as you
said? A. In the extreme, I would have been sent to prisom.

Q. Going back to Rothschild and Pincher, you have stated you believed
it was a deniable operation. Can you answer that? A. Yes.

H
Q. Did you have any concern that this operation which you believed
to be a deniable one could become blown and disowned by the
suthorities? A. It was certainly deniable in the sense that Lord
Rothschild would have denied having anything to do with it. If
there was participation by the authorities behind it, whatever they
were, I believe that both Pincher and the authorities and Rothschild
would have disowned me.

Q. Did you therefore have any apprehension of public risk to
yourself at the time you entered into it? A. Not really because 1
had tremendous faith in Lord Rothschild.

Q. If Lord Rothschild had disowned you -- ? A. Yes, it would
have been too bad. .

Q. Too bad for you? A. Yes, for me. -

Q. Mr Simos asked you some questions about whether it was.possible
to determine what use information in your book - and that is assuming

he was talking about your book, I think you could assume he was -
asking what damage material such as that in the book can do to the

Service by reason of it being of help.to foreign intelligence service.
do you remember that? A. Yes, I do.

Q. Does the Security Service make damage assessments as part of its
work about the publications and proposed publicatiom.
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MR. SIMOS: I object, it is not arising out of cross-examination.
HLS HONOUR: I will allow it on the same basis as before.
WITNESS: Would you repeat it?

MR, TURNBULL: Q. What I was asking you, do officers of the Service
regularly perform damage assessments on publications and proposed
publications? A. Certainly.

g. You in fact have done that job yourself, have you not? A. Yes, I
ave,

Q. That was in respect of My Secret War by Kim Philby? A. That
is correct,

Q. Therefore do you say as a professional intelligence officer |
that it is possible - could you say whether it is possible or not

to determine with some precision the damage that is likely to be

done by any proposed publication? A. If you take a book like

The Philby book you can make a pretty accurate estimate of what

damage will be done and what damage he has done himself in the past.

MR. TURNBULL: Those are the only questions in reply.

(Brief discussion ensued as to the 1en§th of time required
for the in-camera proceedings; it was decided to take the .
morning tea adjournment now and resume at approximately
11.45. Mr Turnbull indicated that he anticipated that
the closed session would conclude at approximately 12.30
when the Court could be opened.) '

(Short adjournment)
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UPON RESUMPTION

HIS HONOUR: What is proposed now?
MR TURNBULL: We have a few more books to tender. '
HIS HONOUR: This is man's inhumanity to man.

MR TURNBULL: Yes. Cruel and unusual punishment. It would never
happen in America.

HIS HONOUR: It is definitely unconstitutional.

MR TURNBULL: The books are, Chapman Pincher's, "Inside Story" which
has been referred to in evidence both by Sir Robert and by Mr Wright.

Miles Copeland's, "The Real Spy World"™ and Miles Copeland
was the head of the CIA station in London.

HIS HONOUR: I see he got an honourable mention in Mr Wright's
statement, yes.

MR TURNBULL: That is right. Then there is Admiral Stansfield
Turner, "Secrecy and Democracy® which is also mentioned in Mr Wright'
statement. He, of course, was the head of the CIA.

There is another book called "For Services Rendered” by
John Sawatsky which is best described, I suppose, as Canada's
equivalent to David Martin's book, "Wilderness of Mirrors™. 1t is
all about the Canadian hunts and especially the case involving
Leslie James Bennett and that is actually the subtitle of the
book.

Finally, a particularly important book which is also referred
to in the consolidated particulars of public domain, *"FBI/KGB War®
just published this year - a cleared book by a man called Robert
Lamphere who was in many respects the FBI's equivalent to Peter
Wright. I do not kow whether I can get Mr Wright back im the box
to give evidence of this, but, I do not think my friend will and if
he does not accept this I will do it.

The FBI, whereas MI5 is mainly counter espionage and at least
in the espionage sense the FBI does a great deal of espionage
work in America, but, of course, it also has a role not dissimilar
to our Federal Police whereas the CIA also has counter espionage
work, but, does the work that MI6 does, foreign intelligence.

HIS HONOUR: Everyone knows enough about that.

MR TURNBULL: There is one other book which is also referred to

in the consolidated particulars of public domain. Anthony Verier's
book, "Through the Iocking Glass”, British Foreign Policy and the

Ages of Suspicion " again, it is basically a history of MI6 overtly
based on MI6 sources. I tender those six books. They could all be
put on the same tender if your Honour wishes.
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MR SIMOS: On the usual condition, your Honoux.

HIS HONOUR: Very well. I think we will take them in order. They
will be Exs 37 through to 42.

{Abovementioned books tendered and marked Ex 37
through to Ex 42)

MR TURNBULL: The other point is, we have served on the other side
and filed with your Honour a consolidated list of particulars of
public domain on Friday. Any new material which is largely due to
new publications, but, it also must be said, due to our researches
producing more material, but, mainly new publications, all of that
is underlined. My friend has indicated to me that we would be likely
to get some form of admission as to the fact that the material in
it has been put into the public domain. I would be grateful if I
could get that fairly shortly because otherwise Mr Greengrass will
just give brief evidence and say that between us £from the articles
and books we compiled the books.

I do not want there to be any issue at least from our side
that the consolidated list is an allegation of fact, if you like,
proved by some evidence. We say that --

MR SIMOS: We have someone working on this and have had for some
time since we got this consolidated particulars which, I think was
only - -

MR TURNBULL: Friday night.

MR SIMOS: I am confident that there will be no problem. It is just
a matter of looking at the publications.

MR TURNBULL: The other sort of housecleaning matter is this: I asked
your Honour yesterday morning-and I withdraw my call for the document
on the basis on which they had been originally called, on the basis
of their relevance to all of the issues expressed repeatedly in your
Honour's interlocutory judgment and I asked your Honour

to order the production of documents only on the question of public
domain which, in practical terms, means only on the issue of acquies-
cence and authority.

My learned friend said he was seeking instructions and we
agreed to or your Honour said that it would be considered this mornin
I just raise that matter again and renew my request that your Honour
perform this task which I am sure your Honour has no desire to do
only so that my friend can be given an opportunity, which he has now,
to say what his progress is.

HIS HONOUR: Are you in a position to deal with that? -

MR SIMOS: No, but, we are making progss. It is obviously not a mater
that can be dealt with just with interchange, but, the interchanges
are proceeding and I am hopeful that I will have an attitude tomorrow
morning and I am hopeful that it will be fruitful, but, I just do not
know the final instructions at the moment.

HIS HONOUR: That is about as much as we can do for you at the moment,
Mr Turnbull.
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MR TURNBULL: I anticipated that would be the response. There is
one other thing I wished to tender, that is the whole of the
Hope report. The whole of the fourth public report of Hope J.
Before your Honour panics, this is in fact a volunme -

HIS HONOUR: If I may be forgiven for saying so, I am absolutely ]
terrified. '

MR TURNBULL: Hope J has apparently excluded himself from hearing
appeals on this matter.

HIS HONOUR: Indeed. Every time I see, "Big Brother Hope" in the
corridor he says, "Go away. I can't talk to you®,

MR TURNBULL: That is all the report is. It is two volumes. There
is a volume of Parliamentary papers from the Library. The bulk

of the second volume is just all appendices and not really relevant
and, in fact, there is probably only 50 or 60 pages in the first
volume that have any relevance. Again, that may be a difference of
philosophy, but, I do not like - and I might be wrong - tendering
bits and pieces of reports. We saw Mr Codd - without any criticism -
and the problems that arise when you tender a document and leave a
bit of it out. I hae drawn attention either in cross-examination
or in evidence in chief fromMr Whitlam to the passages of the

Hope report that we consider relevant.

Having said that we rely on what Hope JA said in that report
and we consider that your Honour should have regard to all of it.
I might note that in the Judgment of the High Court of Australia in
The Church of Scientology v Woodward, the Hope report was referred to
by I think 4o judges, certainly one, Murphy J, and I think another.
Whether Hope JA was right or wrong is certainly the locus classicus
on this sort of stuff in Australia and, according to Mr Codd, who
was Mr Simos' witness, has been adopted by all parties as a non-
partisan attractive sort of document and, given that he wanted to
tender the Denning report which I presume he says is relevant,
we fail to see why a report of an English Royal Commission would be
relevant, but, an Australian one would not.

MR SIMOS: We have never objected in principle.

HIS HONOUR: I think the convenient course is to mark the relevant
report as Ex 43, but, unless my attention is directed specifically

to passages I give you my unqualified assurance that I will not
going too far afield.

MR TURNBULL: That is all our evidence. The only other thing we

want to do is show your Honour the Massiter Programme which we hoped
to do this afternoon, over objection, no doubt.

The second matter is, of course, foreign law. Foreign law
is a matter of fact, but, my learned friend and I have agrezi that,
subject to your Honour being happy with it, we would deal with
submissions on foreign law in the body of the submissions and tender

the documents at that time. Our bases for contention are all set out
in the letter of 12 June. .
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" HIS HONOUR: If we are +o have a movie --

HIS HONOUR: That seems to be the most convenient course I think.
Is there any housecleaning you would like to do before 1 o'clock
Mr Simos?

MR SIMOS: I just foreshadow this: there are certain Governmental reporx

and Parliamentary stdements that we would wish to tender. My larned
friend I think, has indicated that he does not object

in principle, but, he would wish the whole of the relevant documents
to be tendered. At the moment, I only have extracts and, so, having
foreshadowed what I propose to do tomorrow, I have given my learned
frien d a copy of the relevant extract and I will

defer the tender until I get the full copies for tendering tomorrow.

There may be or there will be some interrogatory questions
and answers that we will want to tender, but, subject to that,
that would be our case and subject to the remaining question
that goes to the document in the court of appeal. I am told that

there may be some other documents, but, I do not think we have anythir

particular, at least in mind at the moment.

HIS HONOUR: For future planning the probability is that we will be
sitting tomorrow for some time?

MR SIMOS: For a short time anyway, your Honour.

HIS HONOUR: Subject to the resolution of this question of documents,
the evidence may or may not finish tomarorow ?

MR SIMOS: Yes, your Honour. I think subject to that the evidence
will finish tomorrow. ;

HIS HONOUR: If that question is resolved the evidence will finish
tomorrow?

MR SIMOS: Yes, your Honour.

HIS HONOUR: Without producing the carrot before I get out the
baseball bat, I would indicate that if it is a course that counsel
would think might be of some assistance that having fixed the
protective matter for Thursday, I would think I might even give you
Friday off, so, you could prepare submissions if we were so far
advanced.

MR SIMOS: We would welcome that, your Honour.

HIS HONOUR: Then we could start submissions on Monday.

MR SIMOS: We would welcome that, your Honour..

MR SIMOS: Could I just -

HIS HONOUR: You will be objecting?

MR SIMOS: Perhaps I will object now and your Honour can rule on it
now. We submit that it is not necessary. The transcript is before
your Honour and it simply is not relevant to see it in the form of
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TV, your Honour.

» HIS HONOUR: It may be. It may not be. I am not too sure, but,
/ I think perhaps the best course, seeing that these things take a
little time to set up, is that we adjourn now and the equipment

“Peanuts and Lollies' said the boys upstairs? Is that not out of

the Sentimental Bloke? "Put in the boot"?

MR TURNBULL: I remember that bit, "Put in the boot".
HIS HONOUR:"Hush hush —- *®

MR TURNBULL: I remember that bit.

HIS HONOUR:" Peanuts and Lollies™ said the boys upstairs.”

(Luncheon adjournment)
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j,jUpon Resumption)

MR. SIMOS: I am now in the position to inform your Honour that
we do not wish to further cross-examine Mr. Wright. We do not

wish to further pursue the question of correspondence between

Mr. Wright and Mr. Pincher.

HIS HONOUR: Does Mr Wright wish to get away?

MR. TURNBULL: Not today. But perhaps if your Honour could
excuse him.

HIS HONOUR: Mr. Wright is free to leave at such time as is
convenient.

MR. TURNBULL: Can your Honour give the usual advice?
HIS HONOQOUR: Run like blazes before they change their minds.

MR. TURNBULL: There is one more book I want to tender. It is a
very short book - Sub Rosa.

MR. SIMOS: This one?

MR. TURNBULL: There are two books called Sub Rosa, that's another
one. Also there is some correspondence relating to Nigel West.

{(The additional publication Sub-Rosa admitted and marked
Exhibit 44, on the usual terms and conditions.)

MR. TURNBULL: There is a bundle of correspondence relating to the
West case including the consent order and some correspondence
between the Treasury Sclicitor and Mr. Allason's solicitors. We
tender that. These are documents that actually have been produced
by the other side. The consent order has already been considered.
The only significance we draw out of the carrespondence between the
Treasury Solicitor and Allason, in that case there is plain enough
even from what's been discovered that there was extensive to-ing and
fro~ing on the question of what was or was not in the public domain.
It is plain, we would say - Mr Simos may put a different construction
on it, that the Treasury Solicitor was accepting the submissioas
from Mr. Allason's solicitors that the material was in the public
domain and therefore withdrew his objecticons to it being public.

I know Mr Simos would say that is not an insider publication.
We not recognising the legitimacy or point of distinction, we
would say this stands in marked contrast to what has been done here
and that there are certain conclusions your Honour can draw about
the invariable policy and practice of the British Government in
these matters.

MR. SIMOS: I am content for it to be tendered.
(Bundle of correspondence and consent order and other
documents produced on discovery admitted and marked
Ex. 45.)

MR. TURNBULL: We would like to show the Massiter program.
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HIS HONOUR: Before you can do that, first of all you must tender "the

video tape. Then you must encounter the hurdle of Mr. Simos.

MR. TURNBULL: I tender the video tape; it is now in your Honour's
video machine.

MR. SIMOS: I made my objection before lunch and I do not wish to
add to it.

HIS HONOUR: It seems to me that the tape, which will become Ex. 46,
may present a different perspective when viewed than would be the
perspective which one would get solely from reading the transcript.
For that reason and because the matter on the tape is directly in
issue as part of the public domain arqument, I propose to allow

the tape to be viewed.Whether or not the same view is taken in
relation to the Massiter tape may be another matter.

MR. TURNBULL: This is the Massiter tape, your Honour.
HIS HONOUR: What is the particular reason for the Massiter tape?

MR. TURNBULL: It goes to the issue of public domain, because
Massiter was an insider, she put a lot of information in the public
domain, information which is also in Mr. Wright's book or could
arguably on an assumption be in Mr. Wright's book, and furthermore
of course her information we would say is more up to date and
therefore this inference business of saying: you can infer from
1965 what happened in 1985 - well, we say this program has been
allowed to go to air and shows details of operations and so forth
in a current way.

The second basis on which it is tendered, thelallegations in
that program have been admitted as true for the purposes of the
case, and for the purposes of the case we would therefore seek to
show the video tape. I do not wish to oversell the importance of
television, but a picture is worth a thousand words and transcripts
are a pale imitation, particularly of something of this kind where
there is a big visual content. In fact there are some important
parts of the program that are not actually in the transcript, such
as particular buildings and so forth.

HIS HONOUR: Since something is sought to be made of the program

in relation to the public domain argument and since it is suggested
that. the visual impact is as important if not more important

than the transcript, I will allow it to be played.

MR. TURNBULL: We will seek to show the Wright tape later assuming
we could get a copy of it this afternoon because there is a problem
with the format.
{(Video tape of Cathy Massiter program admitted and
marked Ex. 46, with objection noted, and played.)

MR. TURNBULL: I do not think we need to show the second half of this,

it is in the transcript. The major visual points are made in the
First half.

(Video interview of Mr Wright tendered; objected to;
earlier ruling stands; marked Ex 47 and played).
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KC: 6 + 2

(Access granted to Mr. Simos of the
books that have been tenderea as
exhibits, on the usual conditions.)

(Adjourned for further hearing until
Wednesday, 10 December, 1986 at
10.00 a.m.)
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HIS HONOUR: Where do we go this morming?

MR TURNBULL: Your Honour, I wanted to tender, firstly, answers %o
the plaintiff's interrogatories - and I will get these typed up
your Honour, thes: are about the only ones that we actually
answered in fact: 1, 2, 3, 31, 33, 60, 71, 72, 148, 149 and 150.
The other matter that we wanted -

g£§4WONOUR: When they are typed up they will become, I think,
7 -

MR TURNBULL: The other thing I want:d to tender, and my lgarned
frienl is not raising any objectionto this -

HIS HONO'TR: Apparently the Wright wideo will be Ex 47 so tha®
answers to interrogatories will be Ex 48.

MR TURNBULL: Your Honour, the other matter I wanted to tendar

was this - what is, I am afraid to say, a bundle of pretty grotty
looking press clippingsfrom the Znglish press. Th:y are not only
grotty becaise of the poor quality of the print. All this was
intended to ostablish was Sir Robert's answers early in his cross-
axamination about ths role of the Attorney-Gemeral in the "Trade
Is TPr:achery" episode was given full publicity in England. My
friend has agreed that I can tender these clinoings, narts of them.
I have edited the narts of them that have been agrezed to but I
think your Honour could take judicial notice of them. It will
save me calling some journalists.

The point is, of course, that we wouli be asking your Honour
to draw an inference that either the plaintiff or Sir Robert of both
knew that Sir Robert's evidence in that respect was wrong for some
consilerable tim= before it was corrzct=d. Brtainly the
plaintiff must have anyway. I tender this document.

HIS HCNOUR: You do not object Mr Simos?

MR SIMOS: I do not objact to the parts that my learmed friend has
marked.

HISHONOUR: Very well, the bundle of grotty press clippings will
be Ex 49, it being noted that the tender is limited in each case
to the portions that have beenm gidelined by Mr Turnbull.

MR-TURNBJLL: My friend has some material concerning the CIA which;?g
he wishes to tender. Probably we will not have any objecbion tov;¥‘§
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bzcause it seems to consist of some judgments of court but thare

is some other material and if my friend is agreeable I would rather
read it and he could parhaps, because it is really legal material,
we have no objection to some or all of it being tendered, subject
to our objections, you know, at the start of submissions next week.

MR SIMOS: We are content with that course your Honmour.

HI3 HYONQUR: Yes Mr Simos.

MR SIMOS: May I tender the following questions and answers to
interrogatories, answers by the first defendant?

HIS HONCTUR: That is Heinemann, is it not?

MR SIMOS: Yes your Honour: 28, 29, 34, 37 and 51 and we have
those typed uo your Honour.

HI3 HONOUR: They will bs Ex B.

nR SIMO3: Then we tender the second -iz2fendant's answers to
interrogatories of thes: numbers: 1, 2, 3, 4, 5, 6, 9, 10, 13, 14,
16, 28, 29, 34, 40, 41, 42 and 51. They have been typed up.

HIS HCNOfR: They will be Ex C.
sets
MR SIMOS: Your Honour, both those of interrogatories refer to
an agreement between Project Tasmmania Associatas and Heinemann
Publishers Australia Pty Ltd and mav we tender that also.
H

HIS HONOUR: Any objection Mr Turnbull?
MR TURNBIJLL: No your Honour.

HIS HONOUR: The copy of agreement identified by Mr Simos will be
ix D,

MR SIMOS: 'Je th2n tender the statement on the recommendations of
the Security Oommission presanted to Parliam:ntly the Prime
Mipnister in May 1982. That is a full set of that. My learmed
friend has a copy vour Honour.

HIS HONOUR: Any objection Mr Turnbull?

MR TURNBULL: Can I just have a look at those. If I could just ask
my friend what the purpose of the tender is. If he could just
explain what the basis of its relevance is.

MR SIMOS: It is relevant to the question of M@nistarigl
resnonsibility and accountability in the Security Service.

QM TURNBTILL: Is my learned friend saying that ha2 is rglyins on
the stataments in the Szcurity Commission report as being true
in so far as they rafer to Ministerial responsibility and
accountability.

MR SIMOS: I do not think that question will arise your Honour.
It just shows how the system works, apart from one has to look

-
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at the contents, of course, but it is for the purpose of showing
how the system works. .

HIS HONOUR: That will be Ex E.

MR SIMOS: I also tender an extract from the House of Commons
Hansard datedi 12 March 1985 dealing with the Interception of
Communications Bill and a copy of the Act.

MR TURNBULL: I certainly do not object to my learned friend
tendering the Act. Perhaps -

MR SIMOS: T will hand your Honour the Act.

MR TURNBULL: Is my learned friend tendering the second reading
speech in the sort of Candown Commonwealth way as to sort of
2lucijate the Bill, th: Act.

MR SIMOC3: Yes your Honmour.

MR T'RNBULL: I Ao not object to that. Ther? are a number of
statements in this which we would say are not correct.

HIS HONCUR: The trial letter will be asplied to the old rules of
interpretation. I gather a different soproach lies four fleors uv.
The extr-ct from Hamsari togsther with the Act will b= Ex F.

MR SIMCS: I tender a letter Aated 6 March 1985 from th: Prime

Minister of the ‘Tnit2d Kingdom to the Leadzr of the Opposition

Mr Kinnock in r2lation to the Bridge Inquiry. It just sets out
the natur: of the inquiry and the rasults of that.

MR TURNBULL: I object to that.
MR SIMCS: I press it your Honour.
HIS HONCUR: What is the objection Mr Turnbull.

MR TURNBUTLL: Your Honour, this is a matter which 3ir Rohert ‘was
cross-examined on. It involves assertions of fact, some of which
it is apparent from the questions we put to Sir Robert we do not
necessarily accept. The appropriate way to give evidence in chief
of that kind of material, you know, which is not a sort of public
document - Mr Caldw21ll has obsarval that it a public document. No
doubt it was publishzd in some form or another after it wasfent to
Mr Kinnock.

The fact of the matter is that it contains assertions of fact
which we do not accept and which we really put to Sir Robert in that
form. The approprfate time for that to be tenderad would hava been
through Sir Robert when he was there to answer questions about it.

40 not wish to be difficult about it, you know, we obviously
entertained some nretty serious doubts about the Bridge Report
without being'unfair to Lord Bridge.

MR SIMOS: I invite your Honour to have a look at it. Your Honour
will see that it is just a convenient statement of the remult of -
Lord Bridge's report your Honour. I would havd thought it was
comnletely uncontrovarsial. i EE
- g ’ -~ i
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MR TTRNBULL: Why do we not have a look at his revort?

MR SIMOS: That is the only form in which it is availab
Mr Turnbull. 7 vailable

HIS HONCUR: Th~ purpose of the tender is merely toc record the

rgport other than to establish the accuracy or otherwise of the
findings.

MR SIMOS: Of course your Honour. Ye had to do that. We had to go
through the whole of thz evidience before Lord Denning.

HI§ SOOTR: I will allow it on that basis Mr Turnbull. It is
evidence of the report but not of the accuracy of the roport.

MR g?RHBULL: It is evid:ncs of what Lord Bridge said in other
words.

HIS YONOUR: Yes. That will be Ex G then.

MR SIMCS: We wish to tender the report on the Profumo matter and
we are arranging for the whole report to be available. It may be
convenient if I tender thas2 extracts and then the whole report I
expect to ba hare not later than Monday your Honour.

MR TURNBULL: I can givs oy learned friend a copy of it your Honour.
We do not object to the whole rsport being tenderad and we do not
object to ny learned friend tendering a document which draws your
Honour's attention to passagzs which he considers!important.

HIS HONOUR: ‘e will formally mark the Denning Report as Ex H
and it can be joined up when it arrives with the extracts which

are a convenient method of highlighting the matters that Mr Simos
wishes to draw attention to.

MR SIMOS: I tender extracts from the Burkett Renort being the
report of a committee which was set up to inquire into- the
interception of commnnications. T think there is referencz.too
in the letter from Mr Kianock. We are also zetting the formal
report and the extracts may be useful for ths same purposa your
Honour.

MR TTRNBULL: As long as it is admitted on the same basis as
Mrs Thatcher's letter to Mr Kinnock- we do not object to it.

IS HONOUR: What do you say to that Mr Simos?
MR SIMOS: Yas cartainly.

HIS HAONOUR: Very well. The Burkett Report will be ExX J ani when
it arrivea it can b2 joined up with the extracts.

MR SIMOS: Je tender the extracts from the book of Sir Percy
Sillitoe "Cloak Without Dagger". I think your Honour has some
extracts from it already.

MR TURNBULL: No objection your Honour.

-
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HIS HONOUR: That can be Ex K.

MR SIMOS: My learned friend and I would ask your Honour, if it is .
convenient, to adjourn for perhaps three-quarters of an hour so
that we can try and resolve the outstanding matter which we will
hope we will be ablz to do your Honour.

HIS HONOUR: I am about to give you another reason. Both the
Chief Judge at Common Law and the Chief Justice want me to tell ™
them during today what is happening because it does have a bearing
on what happens at the Court of Criminal- Apneal tomorrow and
Priday. I will adjourn. :

!
MR SIMO3: May we send your Honour almessage?

HIS HONOUR: Yes. That is probably a convenient course, I think,
Mr Simos.

MR SIMOS: We will be 53 quick as we can.

HIS HCNOUR: Do you need a judicial baseball mitt to beat each
other around th2 head,

MR SIMOS: We hope not vour Honour.
HIS HONOUR: I will wait in chambers until you are ready and we will

pray.

|
(Short adjournment)
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MR SIMOS: I am pleased to be able to inform your Honour that -7
learned friend and I, on behalf of our raspective clients, have
been able to resolve the only outstanding matters of evidence
between us and, if it is convenient to your Honour, we would wich
to read what has been agreed to on to the transcript as a restocs
to the document which, if my learned friend consents, I will

hand to your Honour and in which there are warious paragraphs
under the heeadings of various publications.

I think it may not be necessary to read that out ir publiz
although it is, of course, a public document. If your Honour
would just permit me to read, when it is convenient, what has been
agreed betveen the parties in relation to those matters.

IS HONCUR: I think perhaps against the possibility, which czul:
well be a probability, that this will go to another place, tte
document ought formally to be marked as an Exhibit.

MR SIROS: Yes your Honour.

(¥
1]}

IS HONOUX: The document to which the staterent is intended %2
a response will become Exhibit L. . :

MR STMOS: Your Honour, this is a statement of agreed facts in
relation to the documents listed in the plaintiff's further
supplementary list of documents in ra2apect of which productisz
was objected to on the bases cet out in the various affidavits
and in respect of which the matter has to go to the Court of
Appeal.

-

The first heading is, "A Matter of Trust".

: "Paragraph 1. The British 3Security Service became arzre
that Mr ""est was writing the book and believed that it containes
information provided to him by former officers of MI5 and/or
another intelligence organisation by the 23 September 1982.

: Paragraph 2. The documents do not contain such inforcasi
that is referring to par. 2 in the document which your Honour tazas
not par. 1 which I have just read.

-
~
|

II5 H°NOUR: Yes.

MR SIMOS: "Paragraph 3. The British Security Service had the
original manuscript by the 23 September 1982.

Paragraph 4. The material deleted included previously
inhibited material as to (a) the names of officers of intelligzence
agencies (b) references to operations and investigations of tx=2
Security Service,and, (c¢) references to sources of the Security
Service". s

Your Honour, my friend and I will agree on some kind o2

quantification of those matters, but, we have not had mn '_;ﬁ
opportunity to get down to those details just yet. Neithepr oy .

friend nor I envisage any problem in reaching agreement-of that:
kind. - - . - e e B
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The next heading is, "Their Trade is Treachery". E

~ "Paragraph 1. 3ynopsis attached." My learned friend ==t
a copy of that. i

"Faragrapn 2. The security intelligence agencies receivzi
the symopsis on or a little before 15 December 19c0.

Faragraph 3. The lecter dated 15 December 198C from
a security organlsatlon to the Security Service indicates tk
the writer hnd been informed that Chapmen Pincher intended “o
publish, probably in February or March 1981, a book about the
oecurlty Service, a synopsis of wnich was enclosed.

Paragraph 4. It was generally agreed in the securitry =ci
intelligence services that there would be no point in trylng to
encourage specific deletions or changes inthe text, but, no
reasons are expressed for this view.

- Paragraph 5. The security and intelligence services first
bzcame aware of the book on or a little before 15 December 1321
(see par. 2 above). The manuscript was first read in Febru:ry
1981 when it appeared that much of the information in it had coz

rou rormer members of the security and intelligence servicas.

By 12 tiarch 1981 several sources had been identified, but, is
was stated in writing by an officer of the service to Sir Robert
aTE3trong that the service was a long way from obtainirg hari
usable evidence on sources and it vias stated orally to Sir Ichers
Armstrongz that the advance copy was obtained on conditiors wmhic:
made it impossible to take any action about it, which view was
later recorded. -

Paragraph 6." This is in relation to par. 5 in the
document your Honour has.
HIS KCONCUR: Yes. . . =
MR SIMOS: “"The document contained no such information.

Paragraph 7" and in relation to this, thls is number 7 i=
relation to the document your Honour has. "It is understood trat
the defendants no longer seek that information.

Paragraph 8. As to the security and intelligence servi:z:
see par. 5 above. S8ir Robert Armstrong and the Home QOffice
learned of the fact that information contained in the book would
have come from former members of the security and intelligerce
services on or about 12 Februasry 1981. The documents do not sikaw
when the Prime Kinister or the Home' . Secretary learned of
these matters.n

The next heading, "Too Secret Too Long".

"Paragraph 1. So far as the documents disclose, the
Security Service first knew on 19 July 1984 of the report in the
Times as to the forthcoming book. On 5 September 1984 .the :
e I = L BC = Sl
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Security Service was informed that Chapman Pincher ‘was claicing
that he had received material from former MIS officers. ()|
26 October 1984 the Security Service had a copy of the bosz.
The documents do not state reasons for not seeking an injuncticr.
but, state the view that the central argument is much the sz=e
as in, 'Their Trade is Treachery' about whether Hollis was z s~—.
filled out with additional detailed comment.

(see 7)
' Paragraph 2. In document / , Sir Robert Armstrong reco-:.
to the Home Office and approached by a member of Parliamer: =g
told him that Chapman Pincher's next book was likely to be ax
anthologzy of espionage cases since the Second Jorld Jar."

| "Cathy llassiter programme".

"Paragragh 1. The documents do not state whether tre
Government first learned of the iassiter programme or that i%
contained an interview with the former MI5 officer.

Paragraph 2" and this is in relation to the paragrara 2
your Honour has. "There are no such documents or parts of docu~
ments",

The next heading is, "Peter wright TV interview".

"Paragraph 1. The 3ecurity Cervice had information 7y
4 May 1984 that there were plans for a World in Action progra-ms
in which Tright was zssisting and mizht Sake part. Trie Eecusiti
Jervice bad information by 3 July 1984 that Granada TV interies =
show an interview with .‘right in which Jright would reopen ite
Hollis case and, in effect, present the case against him and
so advised the Treasury 3olicitor in a letier of that date.
Following a report in the Times on 16 July 1984, the day of the
broadcast, the likelihood that Wright had breached the Official
Secrets Act was noted and it ras presumed that he had taker =:e
precaution of remaining outside the United Kingdom Jurisdicticz.

Following the article in the Times the possibility o=
asking for a preview of the programme and seeking to restrair
publication, .if necessary by means of an injunction, was discusssz
on the telephone between the Treasury Solicitor's department ans
the Security Service. The view was expressed that, if a previs
was refused, going for an injunction would undoubtedly be a ==zr2
fight and if a preview was agreed the Government could be pit :ir
the positior of appearing to have approved it whether or not is
asked for cuts.

After that discussion the view of the Security Service
conveyed to the Treasury 3olicitor's department was that the
interests of the Security Service would be best served by not
taking action at that stage (16 July 1984) although the questicz
of taking legal action would need to be reconsidered if yright
returned to the United Kingdom jurisdiction. '

This communication appears to have been made late in the
day and the documents do not show that any further consideratior
was given to the possibility of restraining the broadcast of the. .
programme" . TAN
- ) . - — [yt e
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Your Honour, that is the agreement as to the facts betreexn
the parties in relation to documents. e would subnmit - zvs
not actually discussed the mechanics of this with my learned
friend but, if perhaps I can just say this and T do not thizk
it will be controversial ~ we submit that it would be approprlaz

in the li-ht cf that a2greezent that ryour ifonour's order zazls o
2 December be by consent rescinded. :

HIS HONOUR: Are you content with that course Mr Turnbull?

MR TURNBULL: Yes. It follows. If I may just say this: I expl=a:
ed to your Honour the difficulties we faced in respesct of t:=
appeal of the document a few days ago. 7'7e, of course, do not

know what is in the documents. Je sent Mr Simos - I sent - =2
shopping list whizh your Honour has before you and Lr Simos =i

has read the document has given me his personal undertaking thag
the stated facts on which we have agreed are consistent with

what is revealed in the documents. Only those who read the
documents know whether that is true or not.

We accept what Mr Simos says, obviously, by agreement.
In those circumstances your nonour's order would not seem to

serve any further purposes.

I raise one other matter while I am on my feet. Sir Zoter
Armstrong said he would come back if necessary. e, of course,
are anxious to get on with the case and finish it. I have agreedld
»Ath Mr 3imos tzat as long as no point is caken against me ¢z Tihi=
I will not require Sir Robert to come back. Theny, sre on the
facts that have been agreed - just listening to them being rezl
out now .. there are some fairly startling differences between wkat

is in the documents and what Sir Robert said. .o
MR SIMOS: e do not agree with that.

%RtTURNBULL: All right. I am just saying that that is fine,
ut - . - ’

wr
-

MR STLMOS: we do not take any point on my friemd's failure to
further cross-examine Sir Robert.

MR TURNBULL: Very well.

HIS HCNOUR: . The only other piece of housekeeping then is to Jix
a date for submissions because I assume in the light of all tz=z<
has come forward both sides now regard the evidence as closed.

MR SIROS: Yes your Honour.

MR TURNBULIL: One thing your Honour. Could it Jjust be noted 3kz:
Mr Simos and I have agreed that extracts from, "Too Secret T¢co
Long" were first serialised in the Sunday Times on 21 October 19&«.
The book was published omn 30 October, but, slabs cf it were
published in those three weeks begipning on that date.

MR SINMOS: I do not imagine there will be any problem about teal.
Ky friend has not shown me this before. If it is, as he says -
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and I accept it.is - then, of course, we do not objeﬁt.pn thag
point of form. ,
HIS HONOUR: There is an easy way to check it, Mr Simos. IS T
say this without revealing anything in the documents, go axd
read the documents.

MR SIMOS: I have done that, of course, your Honour. ¥ould yc::
Honour be kind enough to formally release Sir Robert?

HIS HCNOUR: Yes.

By consent I discharge the order for production made by
me on 2 December 1986 by consent. I order that Zir Robert
irmstrong be - leased fronm any undertaking to return to -ive
evidence in this Court and that he be excused from further
attendance.

I have checked the list for HMonday. I an afraid the
"Dawn Patrol" is rather heavy and Mr Rajke is scheduled to coza
back and have speech for a short while. The Australians will
know what that means. 1 suszest we list this for hearing co
submissions at 11.30 and we should have got the "dawn patrol”
out of the way and, if need be, fixed a date for Mr Rajke and
taken the morn._ng break. I believe some of our friends fror
overseas may be leaving us this week. I think if tkey a2re you
will all joint with me in wishing them a safe Jjourney home.

(Proceeﬁinss adjcurned for ‘submissions on
Monday, 15 December 19835 st 11.3C a.m.)
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EIGHTZENTH DAY: MONDAY, 15 DECELEER,1986.

MR ROBERTSON:Before Mr Simos begins his submissions, if I
might say one or two words. First of all, we see no further
guestion of pudlic interest immunity arising and we do not
propose to make any submissions, and therefore the purpose
of the attovney's intervention is complete .Thersfore we ask
to be excused from further attendance at the proceedings.

HI5 ZCILUR:You obviously do not seek costs.
IR RCBERTS0W:No, your Honour.

HIS ECHCUR: Just as well, you would not have got them anyway.
Thank you, ir Robertson, you are excused from further attendance.

IR TURWBULL: There are three matters of evidence, and I have

two documents to tender. The first document is the synopsis
which was discovered by my friend last week. I just wanted

to see if I would save some time by saying this. Apparently

my friend's position is that it certainly was not written,

the synopsis, by any officers of the British Government.
Particularly given the extraordinary prose style, the Court
would therefore be entitled to infer or conclude that it was
authored by Chapman Pincher which makes sense because this was
his book vhat this was a synopsis of. If that is likely %o bse
an issue, Mr VWright can give some evidence about the typewriting
because he has oTher correspondence from Pincher, the typewriter
is the same and there sre some peculiar characteristics in it.

If that is not an issue, I would nov trouble your Honour
by calling kir Wright on that point. I just say that.
My friepd msy have some comments to make. I know that he is
not in a position to say that it was positively Pincher's.
If we can assume for the purposes of the proceedings that it was-
which is, frankly, the only thing that makes sense —

KR SIMOS: We cannot assume that, regretably, because we do not knc
MR TURNBULL: In that case I briefly call Mr Wright with your

Bonour's leave.I apologise for doing that but when I got this
at the close of play last week, I was nov aware that there was an

issue as to the authorship of it.
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The second point is that we have sche covies of
Hansards to tender.They are relevant to the guestion of
Sir Roberts credit and to ths same issue taat those newspaper
clippings that we tendered were relevant. They are also relevant
to theissue of authorisation on Their Trade is Trsachery.
I have faxed copies to my friend over the week-end and I
understand he has no objection at least as to their form,
veracity, authenticity. I tender those two documents, the
synopsis and these extracts from Hansard.

HIS ECNCUR:Before we actually do that, .t oocurred Go me over
the week—-end that there was still the outstanding question of
public domain based on your consolidated particulars.

T do not know whether Mr Simos is yet in a position to deal
with that.

MR SIMOS: I am not .But it is in hand, if I can put it that way.
As your Honour knows, it is a big taskput it is only a
mechaniczl task and it will not create any problem.

HIS HCNLiUR: As long as it is before mié-night on 24 December.

M2 TURNBUIL: The third bit of evidence- and I will not say
any more abcut it, but it arises relevant GO Austrglian public
intersst snd Hollis. There is some evidence we seek leave to
call in cemera from Hr Wrizht for about five minutes.I have
discussed this with my friend. He has not waived ary right to
object to its relevance or anytihing of that kind, but it
would best be dealt with at the time when submissions go in
camara rather than closing the court mow. I have given my
friend an outline of what that evidence is. It is only half a
dozen paragraphs Or SO.

HIS HCOWOUR:This case is really taking a very eccentric course.

MR TURWBULL: I do apologise for that. It actually arose as a
result of that well known insider Brigadier Charles Spry
giving his inside views in tThe London Sunday Telegraph as
reported out here in the Sunday Netional Times.

£EIS HONOUR:Do vou have any objection to Mr Wright being recalled '

for the purpose of dealing with this typewriter question?
IR SIiiC3:No, your Honour.

PEPER MAURICE WRIGHT
On former oath:

dI3 BCEICUR: Mr Wright% you appreciate the oath you took last wee |
is s%5ill binding you ?A. Certsinly, your Honour. [
=I5 HCONCUR:For the purposes of the record, Peter Manrice Wright
is recalled for examination in chief.

LR BURNBULL:3. Mr Wright, do you have in front of you a document
headed "Synopsis"?7i. I do. :
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Q. Have you received in the past typew-itten letters from

']

kr Chapman Pincher ?=.I have indeed.

“. Have you in your past work hagd occasion to analyse ang compare
eXamples of typewriting 74,7 have.

Q. Can you tell us what you believe op consider about the type-
writer which was used to type taig Synopsis document 74,7 would
like to make clear, first of all, that I do not set myself up
85 an exXpert in typewriting, in Comparing typewriting, but
I have done g lot of it in mE time, I unfortunately did

i T Pincher'sg tyvewriting becauss

L was not expecting to do it today, However, I cen point out
that as regards to the typewriting itself, there are characteristi
Positionings of the letters, The "gn for instance tend to be
lower than Other lettars, The "p's" on the other hang tend to
be higher, I have not done a statistical analysis of this,
but I will do it if you wish ite But I am confident that

his was typed on Mp Pincher's bewriter and the S0rv of
bersonal errors one nakes in using a typewriter occur,
Ip_is.very difficult to be eXactly accuraste op this because

v

& Thank Jou, Mr Vright-— SOrry, did you want to g0 on %4, That
is all I neeq to say.

MR TURNBULL: I asked By learned friend for the original but he
Said they did not e€ver have an original.

Q. Mr Vright, you are familiaxr, gme Jou not, with ki Pincher's
brose style, as it were ?A. Indeed I' am, And when I firsgt
Tead this document Iy reaction was that there was only one man
who could have written it.

CROSS-EAMINATION

IR SIMO3:3. Mp Wright, dig you have g barticular letter from
lir Pincher with which yoy comperad this ?A.Yes, more than one.

QeHow many dig Jou use for the burposes of comparison?i,ibout
three, I think, .

Q. Vhere are they ?i. Where are they? I did not bring them in,
I'm afraid,

MR 3IMOS:I call for the three letters.I understand they are not
berg,

MR TURNBULL: I will get it.

M SIMOS:3.Yon Said you were not an expert but you ?ave some
experience.Vhat experience have you had ?4.0n ang o}
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Q. Eow many times did you have a look 2t 1% first, as it were,
in relation to varioms letters ?4. LVEIy time - I wouldn't
¥now - I dealt with hundreds of cases 1n MIS.

~.7as the expert opinion ever cocntrary to your own non-expert
opinion?i.No.

G.You mentioned the "e's" are lower ghd the "p's" are higher

and there are certain personsl errors; 1is that the whole of it ?
A.That is the whole of my basis of saying that it was typed

on Pincher's typewriver.

C. What are the persomzl errors to which you refer ?i. I have
not marked +hem out, I was notv expected to be questioned about
this at this moment. I shall have to do it again. I find this
difficult to answer because 1 have marked another one and I

do pot have it with me. Some of the errors are due to uneven
striking which does nov siow up S0 well on a photostat copy.

“

3. So you call an uneven striking an error, a personal error
A.For instance --

Q. Is that what you mean by "personal error " ?i.80rry, 1 4o
not understand your question.

G. I want you to explain to me what you intended to convey
when you refer to personal errors in the typing ?iA. They are

usually due to varying pressure on the key.

G. You see some varying pressure on the key in %hat, do you?
A.Yes, I do, but they are very difficult to detect because it is
a photocopy.

2. How many varying pressures do you see on the key?4.0h,
that is a very hard gquestion. Could I have a pencil, please.
(14itness hended pencil) The first line there are certainly two.

Q. What letters ?i. Letter "CP you will pote it is lower.
If you den't press the key as hard it does not go so Iar up.

The same taing occurs in line 3 with the two "C's'. Then at
1ine 4 with both "C's". How many more do you want ?

3. It is the "C's" is it 74. I am picking on the "C's" because
they are the obvious ones. Another obvious one is "R" which
is low.

Q. Any others %A, "S" and "P" for instance in the word "spies"
in the sixth line and the word "saboteur" .

Q. S50 it is a variation in key pressure that you have in mind
when you mentioped “"persoral error " 7A.Certainly.

G. You say that is manifested by a letter which appears to be
lTower then the other lebters ?4.Yes because when you strike the
ey, the height goes up on the scroll, that height depends upon
how far you strike it. -

MR SIMOS: If that letter could be marked for idemtification 3y

"and my learned friend will produce to me the other three letters:

then it may well be thet I do not wish to ask Mr Wright anything.

further. . e
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IR TURNBULL: The synopsis should be tendered, it has been
discovered by the other side, there is no need %o mark it.

We will certainly produce the other letters.I apolozisefor

r Wright's lack of preparation. I was under the apprehension
that this was not going to be an issue s and I am sure that

was my mistake and not anything that Mr Simos said that misled me
I have no re-examination.

(Copy synopsis admitted and marked Ex 50)
MR TURNBULL:Can your Honour make the Hansards too?
015 HCPCUZ2:VWe will see what &r Simos saYs.
IR SIMNC3:No objection.

(Copy extracts from Hansards, House of Commong
20 November 1986; 29 November 1986; and 27 November 1986
admitted and nmarked Ex. 51.

Lk 3IH0S: I wish to tender a guestion and answer in the Hansard
dated 30 April 1985 relating to the television pProgramme

MI>'s Official Secrets. It is a quastion of the Attorney-
General and his answer in which he speaks about the invesvigation |
by the lletropolitan Police in relation to that programms. !
He says: : I

"None of the persons who made or were said by others

to have made zllegations of criminal conduct has been
prepared to substantiate those allegations by coming
forward with evidence which would justify the institution
of proceedings. With my authority theDirector of Public
Prosecutions will therefore take no further action in the
matter",

MR TURNBULL:Te object to this being vendered, not on the basis
of relevance but on the basis of weight. I will Just explain that |
objection this way. The first point is that this allegation i
made by the Attorney Gensral in the House of Commons is one
which on my instructicns is false, this statement is falss.
Secondly, if its truth or falsity is a relevant consideration
no doubt, particularly given the fact that Mp Simos appears

to wish to rely upon it and it should t-erefore be tendered

in & form where it can be tested. Thirdly, I would note that
Miss Massiter in fact swore a very lengthy effidavit about her %
allegations which was evidence in anothe: case concerning E
sort of a judicial raview tyoe challenge by Harriet Harmon
and I believe Kiss Hewitt and that does not seem to square
with the proposition the Attorney has stated the-e.

Fourthly, and perhaps more importantly, your Honour would
have remembered from the effidavit of Lip Mallaby that he claimed
thet certain documents relating to Massiter should be given
imzunity because they relsted to pending criminal proceedings.

In those circumstances that seems hard to square , the Attorney
General's remark in April 1985 that there was a decision to :
take no proceedings with Mr Hallaby saying: I belisve November 19¢

'
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the proceedings were pending. So even on the material tpat
your Honour has vefore you there is some doubt - There is some
reascn to doubt whether the Attorney General's statement was
in fact an accurate one.

So in those c¢ircumstances, given that the burden of the
statement is one that shculd be properly an issue, we would
object to the tendeér simply on the basis of it having no weight.
If my learned friend simply seeks to tender it on the basis that
that was what was said and does not argue whether it was true or
not then subject to your Honours considering whether it is
admissible on the basis of having such little weight , unless
my friend cen indicate the relevance of the statement having been
made regardless of truth or falsity, ther we would not object to

F

HI3 HCIICUR:Mr Simos , what use do you seek to make of it 2

MR SILIOS:It merely confirms what Sir Robert Armstrong has said
on p 70 of the transcript where he —~ I'm sorry, it is the.
confidential transcript.

HIS HCKOUR:Une of the difficulties is the agreement with what
Iiiss l.assiter szid is true for the purposes of this case.

LR STHCS:It goes to matTers such as proper authorities and
raesponsibilities.

HiS HCHCUR:That may be so. The other problem is, if I may with
respect say so, it does put more than a shadow 'of doubt over a
certain affidavit in which public interest immunity was raised.

H? SIMOS: I am instructed pending proceedings, which did not take
placa.

hI3 ECICUR:7hich had notv taken place. Somebody has borrowsd my
list of documents,I think the Court of Appesl did. I am not sure
whether it has come back-—-

e TURNBULY :I have a copy of lir kiallaby's affidavit.

KR ST¥OS: It says "Pending criminal prosecutions and police
investigatvions with a visew to criminal prosecution which has
not taken place"”

HI3 HCNCUR: Whnich has not. Yes. So they were said to be pending.
KR SIMOS:It was not intended to —-

EIS ECHN.UR:<hat is the way I read it and that was the basis of my
comment that it was difficult to accept some of the comments made
I may say, for whatever it is worth, it also casts a shade of

doubt over the whole exercise of public interest immunity because
I am totally unable to understand how a matter which has been

the subject of a public statement in the House can conceivebly be
the subject of the claim for public interest immunity such as was
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made in relation to some of the documents in this case.

MR SIMOS: The public statement, as your Honour sees, is a very
general statement.

HIS HCNGUR:I lmow it is.
KR SIMOS:It does not reveal the contents of these matters.

HIS HCONCUR:It says certain things, that nobody was willing to
come forward.

KR STM03:That does not reveal the coments of the documents.
HIS HOFUUR:It reveals the consent of some of it.

MR SIMOS: We submit that par 9 should be understood as meaning
that when the documents came into existence they related %o
pending criminal prosecution and there can be no doubt about
that because the words g0 on, the further words say "Which

has not taken place". It is not being said that prcscutions
and investigations ware pending at the time this affidavit was
sworn.

HIS ZCHCUR:They are prending if they have not taken place.
The Attorney's statvement is that they will not take place,
or I think what you read to me : I have authorised the DFPP.

IR SIMOS: "Has not taken bPlace” was obviously intended to convey
"had not " and "will not ", and this statement merely corroborabe:
that. If these are matters to be argued, tiaen that is all the
more reason why the Parliamentary question and answer should be
adnitted, not a reason for rejecting it.

15 HONCUR:7hat does it prove ? Assume I let it in, what does
it prove, the Attorney got up and made a statement, and surely
it cannot be rzad as Proving the fact that nobody came forward ?

LR BSIHC3:Ve submit that it proves that an investigation diad
take place with that resuls.

HiS HCNCUR:How does it prove that ?
KR 571105:3ecause that is what it says.

SIS HCNCUR: That is what the Attorney said in the House, but

does the tender of the document have any greater weight than that
and certainly I would have thought it is not a business recorad
for the purposes of Pt 2 C of %he Evidence Act which gives it the
additional weight of evidence.

LR STHOS:7e submit in conjunction with the evidence given by Sir
Robert on P 70 of the confidential transcript it is edmissible
on that issue.

MR TURNBULL:Perhaps I can help my friend here. The answer on p70
of the confidential tramscript, by Sir Robert, is consistent with
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‘he first sentence in the Attorney General's answer, and

‘es, the last one. It is the second sentence, about peopiaﬁot
oming forward, we would take issue with, If that has been said
J Sir Robert I would have shown him liiss Massiter's affidavit.
hat is the problem. It is a contentious fact. The fact that the
ttorney decided not to proceed is not disputed. Yhat has never
een challenged.It is the basis that we take issue with.

R SIMOS:I would be content if it were admitted on the basis that
t 1s not proof of the matter in the seconid sentence, namely:
None of the persons who made or were said by others to have

ade allegations of criminal conduct has been prepared to
ubstantiate those allegations by coming forward with evidence
dich would justify the institution of proceedings".

IS HCUOUR: Yes, that ultimately is going to carry a great deal
€ weight on that issue. The exbtract from the Hansard of 30
>ril 1985 and the answer of the Attorney General to the
irlismentary que:ztion in "MIS5's Ufficial Secrets" will be

" 10it M.It will be noted that the tender is not made for the
1.pose of proving the truth of the allegetion contained in

le second sentence of the Attorney General's answer.

(Zxtract from Hansard 3C April 1985, Attorney General's answer
ZX.li. as above )

¥y further housekeeping matters 7
! TURNBULL:No, yocur Homcur. !

(“#itness retired)

-

3 HONCUR: Mr Simos, your time has come.

SIMO3: kiay we hand your Honour a copy of the first instalment.
ritten submissions handed up) With limited exceptions, this
cument does not refer to authorities or to the evidence and I
11 do that, if I may, in the course of tha sulmissions.

:) As your Honour is aware the first allegstion in the
asvement of claim is thet there was a contract which came into
istence betwesen the plaintiff and the second defendant with the
ras pleaded as to confidentiality. In par 1 we have submitted
av The evidence establithes thzt a contract relating to the
ployment or service of the second defendant came into existence
isween tae Crown and the second n=med defendant as a result of the
rrespondence annexed to ths affidavit of Sir Robert Armstrong
sed 27 Seplember 1985. We would add "And of the service that
tlowed thereafter. " And also "And the payment that followed
2regiter’, I do not know if your Honour would wish me to take
ir Honour to those annexures.

3 HONCUR:I recall the letters.

S5Iri0S:It then says, in parbticular the letter dated 1 October
>8 to the second defendant states (inter alia) as follows :
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"I en glad to inform you that the Director General
has authorised your appointment to the Established
Staff of the Department with effect from first September,

1955,

Establishment renders you eligible to participate
in the Superannuation Scheme of the Department ."

Thereafter the second deferndant was paid a salary as
appears from par 1 of his affidavit dated 8 November.

My learnsd friend has asked me to inform your Honour that
that date is a typographical error in the second defendart's
affidavit. The affidavit is in fact dated 8 November 1986
but it should be dated 8 December 1986,

MR TURNBULL: Yes. I beg your Eonour's pardon about that.

LR SIii0S: Par 4. The conversation deposed to by the second
deferdant in par 12 of his affidavit of 8 November 1986 is

also consistent with the coming into existence of such a contrach
I belleve it szhould be 8 December there as well, your Honour,

Your Honour will recall that that was the conversation
in which the second defendant said that he was told, inter alia,
that he could be dismissed without notice.

Par 5. We submit there that whether, in entering into
this contract, the Crown was exercising a prerogative power or a
statutory power is irrelevant for oresent purposss, since
in either case a conbtract came intc existence.The Crown can
enter into a contract pursuant to an exercise of its prerogative

power.

I will now take your Honour to some of the authorities,
not alléf which are helpful to me but as your H,nour is aware
it is my duty to refer your Honour to cases which do not help me
as well as those which do. Before I go to those could I make tais
Preliminary submission. Many and perhaps more of the cases
to which I will te takinz your Honour are to the effect that in
relaticn to members of the Armed Forces a contract of employment
as ordinarily understood does not come into existence.However
there is sut_ority notwithstanding that that certain aspects of
relationship between the Crown end members of the Armed Forces may
nevertheless be regulated by contract even though the whole relat:
ship cannot be characterisad as being a contract of employment.

Secondly, we draw this distinction between employees of the
British Security Service and members of the Armed Forces; namely,
so far as members of the Armed Forces are concerned there are,
and I use the word "comprehensive" stsitutes and regulations
dealing with their position, whereas it is common ground that
There are no such stvatutes or ragulations or were not anyway
dealing with the position of members of the British Security
Service at that time.

If I may go back to the last submission in par Sonp 1,

the Crown can enter into a contract pursuant o an exercise of
1vs prerogative power. Can I take your Honour briefly to the case

570 (¥r Simos)




of CCSVV v The kirister for Civil Service 1985 AC 374,

I am referring ycur Honour to that case at vhis point me?e%y )
in relation to the headnote at p 375 for the purpose of 1na1ca?1n
that it is an example of a case where in relation to the exercise
by the Crown of prerogative powers it is nevertheless subject

to the ordinary rules as to gatural justice, althougholt was held
that in that paticular case that the public interest in Hational
security outweighed any requirement to act fairly. Those two
propositions are encapsulated, we submit, in the flrs? Paragraph
of the holding in the headnote on p 375 at E, held, dismissing
the appeal that executive action was not immune from judicizl
review merely because it was carried out in pursuance of the powe
drived from a common law prerogative rather than a statutory
source and a minister acting under a prerogative power might,
depending on its subject matter, be under the same duty to act
fairly as in the case of action under a statutory power.

HI5S ECNCUR:That is very hard to take, I must say, compared with
othér auhhorities both in the House of Lords and here.

lin SIMOS:Tt does not go to the point of contract as such.

The only proposition for which I am referring that passage to
your Hcnour for the moment is to show that generally speaking
Jjust becsuse it happens to be a prerogative power that is being
exercised does not mean that for all sorts of purposes it may
not ve trested the same way as if thestatutory power was being
exercised. That is not to say there may not be circumstances

in which the difference is material. t may be that your Honcur
will hold in relation to & contract it is such a circumstance.

H

HiS dCNLUR:Let's just take the basic nasure of the arrangenent.

&s I recall it, the universally accepted proposition is that ‘

service toward the Crowm,unless the subject of statutes such |

as public service legislation is service a2t pleasure and is .

Verminable at the will of the Sovereign. Certainly recently {
Coutts case says that in relation to members of the Armed :

Services. Clearly enough if a relationship is terminable

at pleasure or at will natural justice is totzlly irrelevant,

that is what Ridge and Bowman is all about, as I recall it.

It is ome of those lovely points we used t0 keep up our sleeve

in all the internal brawls in the union.

IR SIHC3:Je do not disagree with thnate.

HiS HCLWUR:The other aspect of that which may have changed,

but I think it has not, is taat again in the absence of some
speclal statutory provision a servant of the Crown can never 3
sue for remuneration.

TR TN ToEr

IR S5IKOS: With great respect, it is our submission that neither
o f those mavters necessarily mean that there cannot be a contract.

His ECNCUR:%hat is the comsideration if it cannot be sued for ?
MR SIMOS: The appointment to the office.
BIS EJIICUR:I suppose that might be very grand.

IR 51ii03: That would be more than nominal consideration and it
would be valuable consideration in our submission although it migr

not be as valuable as the actual money .,



I do not wish to push this czse in support for the
prozosition further than it is appropriate.l was about to Sake
your Honour to p 419 where your Honour's point is mads,
if T may say so, but not in the sense that it was a matter decide
by the court.Your Honour sees at letter "D" it says "it was
common ground..o.were established". Ve would simply say, well—-
we cannot put it quite in the same way - but we would submit
that even though gernerally spedking you cannot describe the
overzll relationship between the Crown or a public servant or the
member of the &taff of GCHQ as being a contract, consistently
with that we would submit there may be some aspects of the
Pelationship which nevertheless fall to be determined asccording t
contract. There is some authority to that effect which I will
now tzke your Hcnour to because I do not wish to occupy any more
of your Honour's time.

IS ECNCUR:It is an important point because it has, s0 it seems t
me a bearing on the relief you may be entitled to. Because if you
have a contract you may be entitled to damages even though
you may notv get eguitable relief.I Just do not kmow.

IR SIMOS: Or may be entitled to injunction.

HI3 HCILUR;You mey be entitled to injunction if it is a negative
stinulation.

IR SIIOS:Which we would submit it is. Whereas if one gets solely
into a non~contractual relationship with an overlay of an
equitable duty of confidence, then your remedy lies solely

in eguity and you may be out in the cold. So I certainly do not
regret spending time omn it.

IR SIMOS:It is an important matter end I do Eave a number of case
to which I will take your Honour. One is Railly v The King
1934 AC 176.

?

EI3 HCNCUR:This isn't Reilly, Ace of Spies, is it ¥

IR SINCS: No, it is not one of those. The decision of the Privy
Council on appeal from the Supreme Court of Canada, if I could
go to the headnote at 176 "In pursuance...by statute".

And then he got no help from that statute.

At p 178 in the judgment, the last line "The petition of
Reilly ... pertly contractuzl". And we emphasise those words.
"But he holds that any such contract... care and skill and other"
We rely, with great respect, on that statement, especially
as their Lordships specifically raferred to the duty to sexrve
faithfully and with reasonable care znd skill on the other.

HIn this connection it will be important...on which to found
damages”, and then they deal with another point.

That case was referred to, at least one would say without
disapproval, we submit in a more recent case of the Privy Council
hearins of an appeal from the Suprsme Court of Ceylon,
Kodeeswarana and the Attorney General for Ceylon 1970 AC p 1111.

HIS ECNCUR: It appears in Sydney 1985 3 NSWIR at 427.
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LR SIMOS: I might just read the headnote "The appellant civil
sarvant...currency of kis employment". Every case including this
one of course is spacial and depends on ths particular fapds and
particular legislation. I should draw your Honour's attention

to p 1116 letfer F "Upon this appeal their Lordships... rendered "
and dropoing down a few lines "The preliminary issue... as part

of the law ". At the bottom of p 1117 letter H "But even

if the relationship between the Government...contract of service'.
Could I just pause there.

Their Lordships are no doubt advisedly expressing it in
that perticular form. They arz not saying it was a_contract.
They are asking a different question: Did it formally possess
the legal characteristics."It does not follow ... proclesmation'.

Then letter D p 1118 "It is necessary...o0fficers and the
Crowvm'. Further down their Lordships deal with Reilly's case.
"But as pointed oute.. must be approved by their
Lordships".
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MR SIMOS: Eventually at letter D, P 1121 they say: "Consistently ...
salary". Of course, I do not say +hat case covers this case in any
direct sense; I refer to it only for the approval of Riley's case to
the effect notwithstanding a person may be an office holder
nevertheless some aspects of the relationship may be dealt with by
contract or may be contractual.

I take your Honour to the other cases which make it clear that
generally speakingmembers of the Armed Forces are not in a position .
of employees as generally understood. The first is Cootes Vv
Commonwealth 59 ALR 699 at 720 in particular; 157 CLR 91 at 120:
"Military service ... the Common Law position". So his Honour draws
the distinction between prerogative powers and statutory powers and
the prerogative and statute in this context, and we would simply
submit that the relevant position in relation to members of the
Armed Forces in the United Kingdom is dealt with by statute, but that
statute does not cover members of the British Security Service and,
therefore, the cases that say that by reason of statute and resolutic
there is no contract between members of the Armed Forees and the
Crown does not of itself produce the necessary consequence there
is no contract between members of the British Security Service and
the Crown.

HIS HONOUR: One of the things I learned back in the old days under ti!
Army Act and the Manual of Military Law, and now certainly in relatic
to Courts Martial, there are certain statutory provisions and not
unlike our appellate structure here for Courts Martial there is an
appellate system beyond the District Court Martial and general
court martial or whatever, but the general commission of, certainly,
the commissioned officer is issued under the signed manual, from
memory. Certain aspects of a relationship are given the statutory

overlay now.

MR SIMOS: I will give your Honour brief reference to Commonwealth Vv
Quince 68 CLR 227 even more clearly to the same effect as Dawson J
said in Cootes' case. At 227 your Honour will see "Nature of the
relationship between the Crown and a member of the Defence Forces
considered”. At p 238 in the judgment of Latham J "It is, I think,
true ... contract”. This was a case where the Commonwealth sued the |
defendant for damages for loss of the service of a member of the
Royal Australian Air Force. Rich J at p 241 in the last paragraph
said: "Since the present claim ... by Statute®. This case, that
statement, and if not all of these cases, are looking at what rights
does the office holder or officer have against the Crown and, as one
might expect, one might have expected, at least, in the past, often
the result was that it was held that those office holders did not
have rights to sue for salary or dispute immediate dismissals and
matters of that kind. They do not, however, deal with what rights tr
Crown might have had against the office holders.

HIS HONOUR: At the top of p 242 you go back to basic principles: ir
order to be a contract there must be an intention to enter into a
binding contract, e.g. Mitchell v Queen: "All engagements ... are
voluntary on the part of the Crown."

MR SIMOS: I accept that, I am only referring them to your Honour

because I am bound to. Commonwealth v Quince was followed later o
the Peepetual Trustee (1955) AC 457. At 245 stark J said, "It is @

573. (Mr Simos)




claim ..."; "a person ... word"; McKernan J at 250 said, "Injured
airman ..."; Williams J at 255 said, "In essence ... punishment”.

It may just be a question of labels on one view and, of course, the
labels may be important; if the obligation is there arising out of
the relationship, we submit the result follows and fundamentally it
matters not whether you say the obligation i§ contractual or equitable
except for the purpose of technical legal principles which are
important, of course, but we would say relying on Riley's case that
the relevant aspect of the relationship between the second defendant
and the Crown is contractual. It will be your Honour's prerogative
to say whether that submission is correct or not.

HIS HONOUR: I have no difficulty in accepting that although the
relationship between the Crown and members of the .Defence Forces may
not be contractual, none the less members of the Defence Forces do
owe certain obligations to the Crown. Again reminiscing my
recollection s the oath that is taken by a commissioned officer on
being commissioned is that he will be faithful and bear true
allegiance to our Sovereign lady The Queen, her heirs and successors -
in much the same way as the judicial oath. There is an obligation
not founded in contract.

MR SIMOS: Page 257.6 Williams J said "The control ... servants”.

The submission is that the rights and obligations are, with exception
of the same nature as would exist if there was a traditional orthodox
contract of employment. It is a small step to say although the
over-all contract can't be described as a contract for employment, .
certain aspects are such as can, in appropriate circumstances, be
seen to be regulated by contract. Alsc in Windeyer's judgment,
Commissioner for Railways v Scott 102 CLR at 441. '

On p 2 of the submissions we made submissions about the terms of
the contract. We submit they are set out in par 6 or 6A; The
difference is in 6 it is alleged the contractual duty extends to
matter the publication of which would not cause damage and in 6A
it is limited to matter publication of which would cause damage.

We submit in par 2 the evidence establishing the contractual
terms as pleaded is to be found in the relevant affidavits of Sir
Robert Armstrong, in the two affidavits of the anonymous deponent -
including the Security Notes and the Director-General's Circulars
annexed thereto, which Notesf.and Circulars, the second defendant
admitted were from time to time circulated to members of the
Security Service during his time of employment in the Service. See
also the oral evidence of Sir Robert Armstrong, the contents of the i
Wright manuscript and the evidence of the second defendant.

We give your Honour three short references to authority: [
Attorney-General v The Guardian and The Observer, Court of Appeal
July 1986 unreported. Donaldson MR at p 4G said in his judgment: ;
"I mentioned this matter ... that never was". 3

HIS HONOUR: I was wondering on the weekend about what status one
affords to this judgment for two reasons: first of all, I don't know
what evidence was tendered -

MR SIMOS: It does appear in Sir Robert's first two or three affidavit

HIS HONOUR: Certainlythere was no evidence received from or on behalf
of Mr Wright but more importantly my recollection is the Herald last
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week and perhaps the week earlier carried a report of a recent
judgment of the High Court which, as I understood the report, suggest:
that the Australian Courts were no longer bound by the view expressed
by Sir Garfield Barwick in Murray Hall and we were certainly not boun
by the views of the Court of Appeal. What the decision was I cannot
recall.

MR SIMOS: I also read the report and we do not dissent from it and
obviously it is persuasive.

HIS HONOUR: It relates to a contract or relationship said to have
been created or entered into in England. It may be it is a wonderful
riece of evidence, rather than a law report.

MR SIMOS: At the bottom of p 8: "In the course of ... decision";
"equally ... so"; “"in these affidavits ...".

I take your Honour briefly to the case of Queen v Secretary of
State ex parte Hosenball 71977 3 AER 414 at 460. At p 460 Lord
Denning quotes: "The function ... as a whole"; "information supplied
children™. At p 461 "There is a conflict *here ... appeal”.
Gunning-Bruce LJ at p 464 agreed with Lord Denning's judgment; I give
your Honour a reference to the fact that that decision in Queen v
Secretary of State was referred to, with approval, by Lord Roskill
in CCSU 85 AC 371 at 421F. They are ocur submissions relating to the
contract.

HIS HONOUR: You have me back to the assertion of law I still find
difficult to accept, I find it very difficult to accept in absolute
temms the rights of the individual must ultimately,yield to the
security. I can understand in i*_Jbroad terms that ome might say

the administration of justice must, on occasion, yielg because "we
don't prosecute people where otherwise we could", if/ Be administratic
of justice the innocent are to be held guilty for national security
reasons you will be struggling up hill.

{Luncheon adjournment.)

UPON RESUMPTION:

MR SIMOS: 1In par 1 we submit further and in the alternative that the
evidence establishes that there came into existence an equitable i
obligation of confidence binding on the second defendant in the terms ]
pleaded in par 9 of the statement of claim or alternatively as pleadec |
in par 9A of the statement of claim. In par 2: the plaintiff relies
in support of the coming into existence of the said equitable
obligation upon the same evidence upon which it relies to establish
the existence and the terms of the contractual obligation referred to P
above. The next heading is "Fiduciary relationship®. Further and in
the alternative the plaintiff submits that a Fiduciary relationship h
came into existence between the Crown and the second defendant, being
a relationship in which the Crown reposed trust, faith and confidence
in the second defendant, which trust, faith and confidence was
acceptedby the second defendant and otherwige upon the terms pleaded
in par 16 or alternatively in par 16A of the statement of claim.

I foreshadow in relation to both the equitable and more important
the fiduciary relationship, we submit to the extent to which the
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detriment is at all it is not the kind of detriment Mason J refers to
in Fairfax. I give your Honour references to support the proposition
in this context the second defendant did become subject to a fiduciary
relationship as well as a contractual obligation and an equitable
obligation: Reading v Attorney-General 1951 AC 507. Your Honour will
recall that is the case where via the use of his uniform a Sergeant
in the British Army made profits in relation to illicit spirits; it
was held he was in a fiduciary relationship and liable to account

for profit to the Army. (Headnote on p 507 read) We emphasise
"even though the Crown suffered no loss®. At p 514 ‘Lord Porter
cited with approval from Denning J's judgment (as he then was):

"In my judgment it is ..". Lord Porter said: "If this means ...
criminal act”.

HIS HONOUR: I can understand that while the relationship continued,
because it is really a variation of the secret Commission's concept,
but the problem is whether ten years down the line when the
relationship has ceased to exist this sort of law has any longer any
relevance.

MR SIMOS: We submit it does. It is the use of information gained by
the second defendant during the time he was an officer of the Service
and we submit the passage of time does not alter the situation, at
least for the purposes of the present case. Just about the middle of
the page, 515.6: "It is because ... relief in Equity". Lord Porter
said "But it is said ... act"; "as to the assertion ... Master".
Lord Norman at 557 said YAlthough .... Egypt". At 515 Lord Oaksey
said "The gquestion ...Crown". Lord Radcliff agreed. I take your
Honour to -~ iSchering Chemicals v Falkman 1982 1 QB 1 at 27 (headnote
read). At p 27 Shaw LJ said "As I see ... market".. At letter G: |
"While ... confidentiality". May I then on this issue of |
confidential duty give your Honour reference to Attorney-General v
Jonathon Cape 1976 QB 752 at 769: "However, ... Thomas". It is just |
to the reference to breach of contract, trust or breath of faith. r
In par 2 of the submissions we say the plaintiff relies in suppor
of the coming into existence of the said fiduciary relatkonship upon
the same evidence upon which it relies to establish the existence
and terms of the contractual obligation referred to above. We go on
to deal with detriment and say detriment is not necessary, the heading
says "Contractual obligation". %

In par 1 we say the plaintiff submits that terms of the contract
between the plaintiff and the second defemdant impose an obligation
of confidence upon the second defendant even in respect of material :
the publication of which would cause no detriment to the plaintiff.
If that is a correct statemeht of the contractual obligation the
breach of it exists even if the publication is not likely to cause
detriment.

The plaintiff is entitled to an injunction upon the basis that tl
relevant contractual obligation is an implied negative stipulation
in a contract as to which the plaintiff is entitled to an injunction
in equity to restrain its breach notwithstanding that it may not have
been ° .established that the publication sought to be restrained
would be likely to cause detriment to the plaintiff.

HIS HONOUR: Normally one does look at the question of detriment
because one has this equitable problem of whether or not damages are




an adeqguate remedy. If there is no detriment at Common Law you only
get nominal damages, why should you get an injunction?

MR SIMOS: A special rule has been developed in Equity - for reasons
I can take your Honour to in the morning - the case of Doherty v
Allman - I take your Honour to Meagher Gummow & Lehane Equity 2nd ed

540;: "2138 it ig often said ...”
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... 0f 2 contract".

KIS HONOUR: That is very loose writing, if I may with respect, say
so. It is not specific performance. It is performance in specie
spicto sensor. Specific performance requires the specific performance
of a document, not that it matters much but it is a piece of arcane
law which we have to look at in the case of the Railways Case years
ago.

MR. SIMOS: There are some more specific authorities which I will
refer your Honour tomorrow, if I may. That is the line of authority.

HIS HOWOUR: I am glad to see that Sir Harry Gibbs thinks it is so.

It may well ke that the detriment does not have to be large. One
just must demonstrate some detriment such as Warner Bros, Atlas Steels
and also Warner Bros and Nelson.

MR. SIMOS: I will refer your Honour to those, if I may, tomorrow
morning.

HIS HOMNOUR: It looks as if prima facie there is an implied negative
stipulation. No great detriment need be shown, some detriment of
some character mav need to.

MR. 5IMO3: hilst your Honour has the book open, if your Honour
would just reain it. Just before I give your Eonour another
reference in the book, if your Honour would go to page 4 of the
written submission under the heading Equitable Obligation:

"The plaintiff submits that the terms of the equitable
obligation of the seconé defendant as pleaded in paragraph 9
of the statement of claim imposed an obligation of confidence
upon the second defendant even in respect of material, the
publication of which would cause no detriment to the
plaintiff."”

If I could takgaggur Honour, in relation to that proposition, to the
same textbook 4109 at page 826 under the heading "The Definition
of eguitable duty”. "In Ashburton and ... limited bases". We rely,

of course, on that statement which we say is correct. It does not
depend on any intrinsic value or importance in the information
itself, nor does it depend on any apprehended damye to the plaintiff
by misuse thereof. Of course, we submit there is evidence of
detriment anyway, as your Honour knows. But the point is even if

it was it did not matter in our submission. "Secondly it makes it

... eaveséropped”.

Then there is a reference which I think it is not necessary
to go about telephone tapping and then, if I could take your Honour
to paragraph 4110 on the next page "What then is the equitable ...
geological information” and then there is a domestic secrets case
such as Argyle v Argyle.

HIS HONOUR: One of the real difficulties of the whole area that we
are dealing with is that nobody, as far as I am aware, has ultimately
worked out a single rationale for the whole business. My own feeling,
although I know Professor Finn does not agree with it, is that
ultimately in 13 years 1l months and whatever days that are left to
me we will reduce equity except in its ancillary area to one cause
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of action, shonky conduct, and if ultimately one comes back with:
what is fraud in equity? That is about the one way you can justify
all this, as far as I am concerned, but Professor PFinn says that
is going too far. That is the sort of reasoning that is behind a
lot of these cases but nobody has agreed on it as a form of action.

MR. SIMOS: I suppose it is the o0ld story, the discretion between an
arbitrary discretion and a judiciary discretion and whilst I would

not disagree for a moment with your Honour's broad approach, the
position is that where principles as to the exercise of the discretion
have been laid down, then they are signpost guidelines by reference

to which, if they happen to apply in a particular case, one can say:
Well, the discretion is being exercised according to judicial
principle but, of course, there are circumstanc § in ﬂicghghe judicial
principles as to the exercise of the discreti n§ Sver situation,
ancd then one is left at large.

HIS HONOUR: If you co go back to some such concept as fraud in equity,
one can reconcile Sir Robert McGarrity by saving; Well, there is

a cause of action but whereas in the case of private rights detriment
may kEnot be relevant, in the case of public rights, because of
the greater public interest in matters of government and the like,
true cetriment must be so or the cause is a matter of discretion or
rafuse relief. That is a way of reconciling it all. Wether the cases
permit one to do it I am not too sure.

MR. SIMOS: It is a way, your Honour, but we submit that in the
context of the present case a decision has to be taken, first, as

to whether for the purposes of those principles the plaintiff that
your Honour has Lefore you in these proceedings is a governmental
plaintiff for the purposes of those principles or whether it is only
a private litigant for the purposes of those principles and we seek
to deal with it on both bases.

HIS HONOUR: It is very interesting I suppose. For Rustralian purposes
vou might be a private litigant.

MR. SIMOS: Indeed your Honour. The result of that is that we do not
have to show detriment.

HIS HONOUR: On that hypothesis.
MR. SIMOS: Yes.

HIS HONWOUR: And it has some importance because it carries theonus
of proof. If detriment is discretional rather than the cause of _
action you get a swinging onus. i

¥R. SIMOS: Indeed, your Honour, ané I can give your Honour a referenc |
I think it is perha»s authoritative. It is at the top of page a33a:
"I+ is to be observed ... plaintiff should succeed."” I think that
is what your Honour was just suggesting.

HI5 HONOUR: That is a wav of deing it, yes.

MR. SIMOS: And we submit that as stated by the authors Mr. Justice
Mason did approach it on that basis also.

HIS HONOUR: I have noted that. Thank you.
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MR. SIMOS: Paragraph 5 on page 4:

"It is submitted that in this context also, the plaintiff
is entitled to an injunction without proof of damage since
the injunction is being sought in this context in aid of
an eguitable right, and is not being sought upon the basis
of seeking to restrain the breach of a common law right in
respect of which an award of damages is an inadequate
remedy. "

Paragraph 6:

"purther in relation to the alleged eguitable obligation
of confidence as pleaded in paragraph 9 of the statement
of claim, it is submitted that that obligation as so
pleaded should not be limited to material the publication
of which is likely to cause damage to the plaintiff since
such a limitation is applicable only when the plaintiff,
seeking to restrain publication of the information to the
oublic of a particular country is the government of that
country (Commonwealth v John Fairfax & Sons Ltd 147 CLR 39
at 51/52) whereas in the present case and for the purposes
of that principle, the plaintiff is not such a government."

We will be taking your Honour to the John Fairfax case in a separate
submission, vour Honour. If I could leave that for a moment.
Paragraph 7:

"Piduciary Relationship. The same is true (as set out in
paragraphs 4, 5 and 6 above) in respect of the claim for
an injunction to restrain the threateneé breach by the
second defendant of his fiduciary duty as pleaced in
paragraph 16 of the statement of claim".

Before we leave this area, if I could take your Honour to the
relatively recent case of Moorgate Tobacco v Phillip Morris 156 CLZ
414. At page 437 "Moorgate relied ... detriment of Lowes." The
alternatives, we submit, are significant because his Honour is
confirming those other passages that we just looked at, I submit,

in saving "You do not have to prove detriment. It is enough if you
prove that the fiduciary is using the information to his ovm advantag
and that is what constitutes the breach, regardless of whether the

person to whom the cuty is owed suffers detriment, although obviously |

that will be another consideration. It is an either/or consideration.

Going down a bit further, your Honour, the last two lines on
the page - this, may I say your Honour, is a judgment with which
Justices Mason, Wilson, Deane and Dawson, we submit, express

unreserved agreement. There has been in some courts a tendency to say

"I agree with conclusions reached", meaning I do not agree with the
reasons. It is a very significant judgment.

At the bottom of page 437 "It is unnecessary for the ... to
attempt to define". This is the gquestion that your Honour was
posing, "and the precise ... or trade market". Pausing there, his
Honour has already dealt with fiduciary duties in the middle of
the preceding page. He goes on "General equitable jurisdiction ...
of conscience" and here is equity going back to its fundamental

first principles.
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HIS HONOUR: That is what I say, back to shonky conduct.

MR. SIMOS: Yes, indeed your Honour. "It lies in the notion ... that
it is significant" - His Honour is not saying that it causes
detriment - "It is significant ... to the plaintiff". Now in my
mspectful submission that is the antithesis of saying tlyou must
show detriment even in the case of an egquitable obligation of
correspondence, it being a fortiori in the context of that special
species of equitable obligation known as the fiduciary duty. So

we submit this is authority of the highest court directly in point
and with the specific reference to Commonwe alth v Fairfax.

HIS HONOUR: That again must be read secondum subjecta immaterial
because surelv it does not mean that the mere fact that I am paranoid
about something, even though nobody else would be, means that I

can get an injunction. Surely there must be a rationale and justifiabl
concern - that may be enough for you anyway but, as I say. I am not
too sure you can take Mr. Justice Deane as the ultimate as a matter
of language.

MR. SIMOS: Every principle has to be read subject to reason your
Honour. I will not suggest otherwise.

They are the submissions, your Honour, in relation to which we
have been submitting that detriment is not necessary, either for
contract or for equitable obligation or for fiduciary relationship.
We then move to consider what the position is if, contrary to those
submissions, your Honour were to hold that detriment is necessary.
We say in paragraph 1 on page 5:

|

"If contrarv to the above submissions, it is held that

any or all of the contractual obligation, the equitable

obligation and/or the fiduciary duty extend only

to protect and entitle the plaintiff to an injunction

in respect of material, the publicationof which would be

likely to cause detriment to the plaintiff (as pleaded

further and alternatively in paragraphs 6A, 9A and l6a

of the statement of claim) then such detriment is

established by the evidence and in particular by the

affidavits of 8ir Robert Armstrong."”

which T will not read. If your Honour would pardon me a moment there
might be a reference, if I coul@ just check on that. I will not troubl

your Honour with that.

If I coulé just take your Honour to the decision of Justice
Millett in Qardian and Observer NewspapeXxs case. I think we did hané
your Honour a copy, the first instance judgment. At page 10k says
*I have no doubt ... write memoirs”. I accept that your Honour 1S
at liberty to disagree with that.

HIS HONOUR: I must say, Mr. Simos, that unless the troubled view

is that of the plaintiff to show that there is a rational concern
and that is a sufficient detriment, this is an area of the case
where I have very considerable difficulty having regard to the
performance of the British Government over the last five years.

I find it difficult, if I may, with respect to Sir Robert Armstrong,

say so, to accept that the policy is more than a set of words.
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MR. SIMOS: Your Honour that, with great respect, woulé not be a
reason for saying that because the British Government, in your Honour'
view, may not have acted efficiently in the past, that therefore from
now on and forever all members of the security services of the

United Kingdom are free to publish whatever they like.

HIS AONOUR: To put it this way, even if all they have to show is a
matter of genuine concern how can one, after what has happened in the
last five years, accept that the British Government is genuinely
concerned to demonstrat that MIS is leak proof when it has, with
abundant forewarning and, in my view, with great respect to those who
have taken a different view, abundant opportunity to do something abou
it, let the Pincher book go to print. Indeed let Nigel West's book,
even in a truncated form, go into print. Let the Massiter programme
go to air and, more to the point, let Mr. Wright go to air and, if

I may be forgiven for taking advantage of something that is not

in evidence but happened to pass my eyes the other night, let it go
to air again last week in England.

MR. SIMOS: With great respect, none of that would be a reason for
denying the plaintiff relief in this case.

HI5 HONOUR: I do not know. Again with great respect to Sir Robert wno,
no doubt, is very loyal and, undoubtedly, a very able and obviously
very highly respected man in England, I find it very difficult to say
to myself, "They genuinely all think it is. Look what they have not
done for the last five yvears and look what they have done now that the
is a real court case. They have even charged over to the Republic

of Ireland to try and do something about it." '
MR. STMOS: When the plaintiff is a government seeking to protect the
public interest we submit it is not appropriate to look at the
conduct of those who happen to holéd the reins of government at any
particular time because it is the public interest that is sought to
be vindicated,not the private rights of individual members who
fortuitously from time to time happen to be in positions of power
and responsibility.

HIS HONOUR: I agree. If this were an attempt to raise a defence of
estoppel -

MR. SIMOS: Or clean hands your Honour.

JIS BONQUR: Certainly if a guestion of estoprel or clean hands that
may be another matter becauss certainly that raises special problems.
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HIS HONOUR: He has clearly, I think, now accepted the view that there
is no estoppel against the public interest but when a government,
still of the same political persuasien - if that is a relevant factor
and maybe it is not - having done nothing although having had every
opportunity to do something, comes along and says "This information
must be protected in the public interest" then it is hard to avoid
the conclusion that that is boloney, if Icanbe forgiven that
expression. I can understand there is a difference when one says it
is not just the information, it is the information coming from a
particular source. That adds a different dimension but I do find it
very difficult.

MR SIMOS: The consequence of your Honmour's view is, as I said a
moment ago, with respect, that from this time forward there are no
restrictions on any officer or former officer of the British
Security Service in publishing the most important secret detrimental
to British National Security.

HIS HONOUR: Not necessarily. It may be that one can say if anybody
has got any of the information of the ‘Pincher~type book or the
Massiter-type allegation then that can go to print because the
Government obviously did not think it was terribly mmportant in the
past, non constat information is not proved.

MR SIMOS: We draw a number of distinctions. First of all we submit
that notwithstanding the material may have been published by an
outsider, even with good sources or reputed to have good sources —-

HIS HONOUR I accept that. That is a different argument.

MR SIMOS: That takes away all the prior publications because the
Massiter interview and the Wright TV.

HIS HONOUR: That is bad enough but one wonders if one looks purely at
nature and character of the information it is hard to accept, with
great respect to Sir Robert, that the policy is more than just a set
of words. I also add that, again with respect to Sir Robert, that it
is bard to accept the assertion that other Govermments will think ill
of a non- " leak proof Secre: Service when, so far as one can see,
MI5 still maintains its relations with the CIA and the CIA apparently
still sees fit to pass on information and, more to the point, MIS
still sees fit to pass on information to the CIA which has a
Publishing authority, virtually.

MR SIMOS: Sir Robert Armstrong said that the CIA policy was a matter
which caused the British Security Service to have second thoughts.
There is no evidence one way or antbher to say that the flow of
information is no different from the position, the flow that would
have occurred if the CIA had a different policy and the only evidence,
we submit, direct evidence, before Your Honour, is the evidence of

Mr Codd.

HIS HONOUR: With great respect to Mr Codd, I do not think much of his

evidence.
MR SIMOS: That is your Honour's prerogative.

HIS BONOUR: Quite frankly, Mr Simos, there is a man who, even leaving
aside Mr Whitlam as a less than hearty endorsement, has come to his
office too late. He espouses views which, to my mind, .seem to be
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totally without foundation when he does not have the slightest idea
what goes on in the CIA which permits material to be published.

I cannot accept his fear that the CIA will think less of ASIO if it
does not do something about MR Wright.

MR SIMOS: If we may say so, with respect, the view of the CIA in
relation to ASIO is of very peripheral significance in this case.

HIS HONOUR: It may be but it was thought sufficiently important for
the British Govermment to get an affidavit from the Australian
Govermment.

MR SIMOS: Yes, but not in relation to the CIA's relationship with
ASTO.

His HONOUR: As I understand the case Mr Codd was making, he says

"... this dreadful manner because if you don't everybody will think
Australia leaks like a bucket and we'll never get any information fron
anybody" which is a proposition I think is ridiculous.

MR SIMOS: He did not say that at all. He said if the British
Security Service is seen not to be leak proof that will affect the
relationship between the Australian Security Service and the British
Security Service to the detriment of Australia.

HIS HONOUR: That, with respect, is an even more ridiculous propositio:

MR SIMOS: Your Honour is entitled to your Honour's opinion but the
affidavit was made by Mr Codd with the authority of the Australian
Government, who presumably had the advice of the Australian Security
Services. Now your Honour is, under the relevant legal principles,
entitled to disregard all that but theee are many authorities to say
the vieww of the executive govermment ~ it is not the personal view
of Mr Codd - are to be given the greatest weight.

HIS HONOUR: I acceptthat but if upon examination the view appears to
be ridiculous or insupporteble then I am not only free to but I am
bound to reject it.

MR SIMOS: If it so appears to your Honmour.

HIS HONOUR: That_is what Mr Gibbs said__in Allister if a proposition
we%e gnsggportgblé. I cannot understadd how tﬁe Eact thatpulg

leaks like a sieve, if that is what is to be regarded as the result
of this case, is going to affect ASIO.

MR SIMOS: We submit it is abundantly clear how. I was reading from
p 5, par 3:

"If contrary to the above submissions it is held that for the
purposes of the application of the relevant principles the
plaintiff in the present case is to be regarded as a
governmental plaintiff which must prove not only that the
publication of the material sought to be published will cause
it detriment but also that that detriment will outweigh any
public interest in the publication of that material, then it
is suvbmitted that the relevant detriment is established as
set out in the evidence, and, in particular, in the affidavits
of Sir Robert Armstrongand Michael Codd and that such detriment

585, (Mr Simoé)




B

does outweigh any Australian public interest in the
publication of the materia} sought to be published for the
reasons set out below."”

Then we go on to deal with the balancing exercise in par III —-

HIS HONOUR: This is the very difficult part of the case.
MR SIMOS: Indeed.

"Is the detriment likely to be suffered by the plaintiff as a
result of publication (that is to say, the British National
Security) outweighed by the Australian public interest in the
publication of the material to the Australian public?"

HIS HONOUR: Is that the right point to start with?

MR SIMOS: We wish to deal with it that way in the first instance.
HIS HONOUR: I only raised it because --

MR SIMOS: I accept the point.

HIS HONOUR: It seems to me the starting point may be a far more
fundamental one. It seems to me, so far as I have been able to think
it through, that there are two public interests.

MR SIMOS: Indeed. We accept that.

HIS HONOUR: There is clearly a public interest in Australia in
protecting . relations with confidentiality and in protecting
confidential information.

MR SIMOS: And in protecting - whether the evidence is there it is
& matter for your Honour - the relationship between ASIO and the
British Security Service.

HIS HONOUR: That may be another one but the reason I say one ultimatel
goes back some steps is that two fundamental issues are is this a
case in which the public interest in knowing is greater than the
public interest in preserving relations on confidence and confidential

information.

MR SIMOS: In the context of this case.
HIS HONOUR: Yes. Is this a case.

MR SIMOS: We would not quarrel with that.

HIS HONOUR: The others are really sub-issues within the two primary
issues, i

HR SIMOS: We would not quarrel with that. We may have expressed it
somewhat differently but in substance we did not intend to say
anything different. Then we go on to deal with that at the top of
P 6:

"The defendants rely upon the various matters set out in
subpragraphs of par 4 of the defence to establish the
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proposition that the detriment which the plaintiff is likely
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to suffer if the manuscript is published will be outweighed
by the Australian public interest in having the manuscript
published to the Australian public.

Paragraphs 4(a) (b) and (c) are each directed to establishing
that the publication of the manuscript will in fact cause
no detriment to the plaintiff.”

We do not say that is not also an aspect of public interest but we
submit that what they really go to is to show that there is no
detriment to % saglaintiff and we submit in globo and then go on to
give reasons

May I add, we also submit that the publication of any parts of
the manuscript comprised within 4 (a), (b) and (c), which are (a)
information as in the public domain; (B) the information as
particularised , already goes to the Soviet Union and its allies and
(C) out of date information so far as technical matters are concermed
and it is our submission theee is no public interest to be served
by any of those matters. '

rely on that because he denies that proposition which is at the

heart of the Plaintiff's case, so conceding, as .he must, that there

can be nothing different in the publication of the particularised |
matter by Mr Wright - he must concede that. That is part of his '
case. He cannot approbate a reprobate. There is no Australian public
interest in Mr Wright publishing to the Australian public allegations
that have already been published. |

MR SIMOS: TherSannot be any such proposition that depends upon public
interest. The only thing whether it is confidential,

HIS HONOUR: If I say there is a different argument which is not the
public interest type argument, whatever its character may once have
been later events have made it within the public domain and capable
of being written about --

MR SIMOS: If the material is admittedly already in the public domain
and the republication of the material by Mr Wright adds nothing what,
what Australian public interest is sexrved? I can only deal with one
argument at a time and this is an argument based, they say there is

in the public domain, having been put there by outsiders. My submissgic
is there is simply no Australian public interest in Mr Wright
republishing the same material which is already in the Australian publi
domain.
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HIS BONOUR: I can understand that.

MR SIMOS: The same is true - I mean really that is the end of it.
(b) and (c), what Australian public interest, may I as rhetorically,
can there be, looking at this matter in isolation, in publishing

to the Australian public matter which is already known to the
Security Forces of the Soviet Union and their allies?

HIS HONOUR: I think that can be a different case.
MR SIMOS: We submit not.

BIS HONOUR: It really is a very difficult area but if the truth of
the matter be that whether because of incompetence, deliberate
falsehood or any other reason for that matter, the Australian people
are being kept in the dark and rather are being led to believe that
Somerset Maugham, Mr Asherton and George Smiley are all down

there tracking down everybody with a great rate of success and

God is in his hemven and all is right with the world when all isn't
right with the Australian world because all this is known, why
shouldn't it be told? Let us face it, one of the great - in my
opinion anyway, contributions Sir Winston Churchill made to the Britis:
people in the wars was getting up there and thumping the tub and sayin
"For God's sake look at what Adolf is doing he has ME 109's and we
haven't even got a Spitfire or a Hawker Harrier. For God's sake

get off your buttgénd do something or you'll go down the plughole.”

If the truth of the matter is that we are not as free from
Soviet influence as we have been led to believe, either because all
the operational information that we thought was so terribly secret
and was protecting us wonderfully was known to the othex side or
they have got all these wonderful technical devices that we thought
were ours and ours along, why shouldn't we be told?

MR SIMOS: Your Honour, we submit there is no Australian public intexes
in that --- :

_F
HIS HONOUR: I hear that submission. It is not finding a very fertile E
ground.

MR SIMOS: No, I accept that it isn't but that paragraph {b) in par 4
with great respect is not put forward in that semnse, it is put forwarc
with respect, in the sense that the plaintiff will suffer no detriment}
because the Soviet Union already knows this material.

HIS HONOUR: I have to find the latest version. I have been working
from the version I had in the early November judgment.

MR SIMOS: That is why we have said in par 2 on p 6 that pars 4{a),

(b) and (c) are each directed to establishing that the publication of
the manusaipt will in fact cause no detriment to the plaintiff. That
is the burden of pars 4(a), (b) and (c). They say, how can you suffez
detriment when the material is already in the public domain. It is
already known to the Soviet Union and it is out of date so far as
technical matters are concerned.

It is my submission that the kind of detriment which is suffered

by reason of the fact that it is an insider who is publishing these
matters, as set out in Sir Robert Armstrong's affidavit is detriment
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which the Service suffers notwithstanding that the matter may be in
the public domain from third parties, notwithstanding that the matter
may be known to the Soviet Union and notwithstanding that the matter
so far as concerns technical matters is out of date. That is what
4(a), (b) and (c) are directed to showing, that we suffer no detrimen

HIS HONOUR: That may be your interpretation but my version which, as
I say, I need to check because I think I have misplaced the last,

is "further or in the alternative the defendants say that all the
information" etc "is already known to the Security Force in the
Soviet Union and their allies and therefore for that reason, among
others, the publication of the manuscript shoukd, as a matter of
public interest, not be suppressed.”

MR SIMOS: If it already in the public domain --

HIS HONOUR: I am merely saying to you it is your interpretation of a
pleading. If it were only a question of asserting that it was known
to the Security Forces and therefore no --

MR SIMOS: Detriment?

HIS HONOUR: No, and therefore no relief can be granted I can well
understand one would say that is a detriment argument, there is no
need for an injunction but the thing is that for whatever meaning
one gives to it and therefore etc. etc should, as a matter of public
interest, not be suppressed.

MR SIMOS: Detriment and the public interest of course overlap.

HIS HONOUR: I know but I am only debating this because of the
interpretation you and yours - if I may be forgiven the phrase, seek
to put on the pleadings.

MR SIMOS: We accept it both ways. We say that just because it is in?
the public domain,just because it is known to the Soviet Union, just
because it is out of date, does not mean that we do not suffer the

detriment which Sir Robert Armstrong said is suffered when an inside:

publishes. That is the first thing.
HIS HONOUR: I can understand that.

MR SIMOS: It does not prove lack of detriment. Having said that,
we move to the other aspect, the more obviously public interest aspe:
and we say -- just taking par 4(a) which comprehends everything else
if the Australian public has already leannt of these allegations
because they are already in the public domain and if, as my learne
friend says, nothing extra is added when an insider, Mr Wright,
publishes this material, what possible benefit could there be in

Mr Wright publishing allegations that have already been poblished in [

the Australian public?

HIS HONOUR: I can understand that argument. May I put this propositi |

to you. Whether it is valid or not I certainly have not thought
through in my own mind these antic thoughts that come to one.

Mr Wright in effect says "this is a belief I hold strongly. It is a
belief which I hold so strongly that I wanted the Government to act.
I tried to do these things by the proper steps and through the
appropriate channels. I produced my material. I gave it to
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Sir Anthony Kershaw. He has passed it on to the Prime Minister and
she has dismissed it as old hat."™ If that is where it is left we are
all suffering because she is wrong.

MR SIMOS: Mr Wright is entitled to his opinion —

HIS HONOUR: No, please. You asked me where is the allegation of
public interest. Can one not say there is an Australian Public interes
in having this examined because theee is the additiomnal overlay of
the Hollis-ASIO connection. I know what Sir Charles Spry is said to
have said in the press yesterday.

If the British Government will not act is it not in the Australian
public inte §st for Mr Wright to be able to go public here and say
"I told you¥ 1l its detail, not just what I can tell you in half an
hour or one hour. This is it, chapter and verse.” Now, you members
of the Australian public, you get to work on Canberra and you get
Canberra to work on Downing Street and Whitehall. I think this is
so important, the question.”

MR SIMOS: Canberra has already got to work on it, looked at it and
formed an opinion.

HIS HONOUR: Maybe it has, maybe it hasﬂ't. It says it has.

r—

MR SIMOS: There is the affidavit from the secretary of the Department
of the Prime Minister in Cabinet and the Secretary of the Cabinet.

HIS HONOUR: And he knows so much he doesn't know what goes on.

MR SIMOS: The affidavit is made by Mr Codd with the authority of the
Australian Government. He is not expressing a personal opinion. He is
expressing an opinion of the Govermment.

HIS HONOUR: One can say, if I may with respett say, despite the fact
that according to what I read in the Right Honourable James Hawkers'
diary that Sir Humphrey told him MI5 does not exist and even if it did
it would be known as DI5 anyway, which is silly, because it doesn't
exist, I have not the slightest doubt that the Australian Govermment 3
has relied on what Mr Codd and his merry men have told —- 3

N L s e TS T I i

MR SIMOS: Yes, but his merry men included ASIO.

HIS HONOUR: I know but if the merry men, led by Robin Hood Codd, do
not know what they are talking about what weight can one give to an
opinion that is put forward as the official opinion of the Australian
Government?

Vo i Tl e e T T

MR SIMOS: There are a lot of assumptions in what your Honour has put.

gt

HIS HONOUR: I do not know. I know you put Mr Cofid forward as the
Australian expert. I, with great respect, f£find it very diffictlt
to attribute any real weight to his opinions because it seems to me
that not only has he come late to the job but many of the opinions
he proffers are not only without substance but are insupportable.

MR SIMOS: We cannot accept that but of course that is your Honour's
prerogative to rule on these matters.

HIS HONOUR: If that is the trxue assessment of it, and I must say and
you know why I do, that is the approach I have got with Mr Codd and
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‘nis opinions then can we not say Australia really has not looked at
this and Mr Wright is right to make Australia look at it and, if need
be, bring pressure to bear on Whitehall and Downing Street.

MR SIMOS: On all those assumptions with which we disagree, as strongly
as I can, I have to say yes.

HIS HONOUR: This is all part of the party plot. I want to go back
to my little room on the corner of Whitehall and Downing Street but

+he Australian Government has demolished that.

MR SIMOS: Can I give you a reference to what Mr Codd sajid at p 434.
The gquestion was "In relation to this affidavit, Mr Codd what if any
consideration was given ... (quoted) are of any significance.”

HIS HONOUR: That is based entirely on hearsay.
MR SIMOS: There is no evidence to the contrary and even if your Honour
rejected what Mr Codd said it would not prove the converse.

591/2. (Mr Simos)
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HIS HONCUR: You saythere is no evidence to the contrary.
MR STMOS:That does not mean your Honour has %o aceppt it.

EiS HOilUR:My recollection is, with respect, that there is some
evidence.You may say it is of no greater weight than lr Codd's.
There is the evidence, as I recall it, and I think I am right
in saying this, it was in open court, that Mr Wright says the
involvement was greater than lr Codd appears to believe,

and that the influence was greater than ¥r Codd appears to
believe and that while he prays fervently Mr Codd is right, he
did not think he is.

MR SIHMCS:It was something like that.
EI5 HCNOUR: It is in the affidavit.

MR SIMOS:X think it is in the evidence.I think it was in
re—eXamination of Mr Wright on the last day.

IR TURKBULL:lhere is a section in the affidavit.
RiS ECHCUR:Page 521 X.
i TUINZULL:Par 61

HTS ECHCUR:"The consequénces of Hollis having been a spy

are erormcus.Not only does it mean that MIS5 is probably

still staffed by people with similar views %o kim, but it

means that ASIO was established on terms and with the advice

of a Russian spy.Officers were trained by MI 5 as indeed were
The counterespionage officers of the oso" etc. And then "I

hesrd Ulr Codd's assurance that any influence of Hollis on

ASIC was long past. He may be right, but my understanding of the
methods of the Soviet Intelligence Services leads me to conclude
that the centrary is more probably correct. Again the greatest
eneny of penetration is public awareness™.

So there is some evidence.

MR SIMOS:I would take your Honour to Sir John Donaldson's
Judsment again, p 18, the Court of Appealit the foot of the page,
letter H, His Lordship says V¢

"It was u-ged that Mr Wright is an honourable man

impelled by the best of motives to seek an inguiry

into his allegstions. So be it. He has already brought
these allegations to thenotice of the Chairman of the House
of Corzons Select Committee. He is no doubt distressed q
that this has not got the results for which he has hoped
but the public intersst does not require that he shall be
able to ventilate his 2llegations in ever widening circles
until elther he obtains a satisfaction or there are no
remaining restrictions on publication".

HI5 HCNCUR: I know that that is the Master of the ~ Rolls'
v 593 (lir Simos)




MR SIKOS: There are those in this societvy who have the
responsibility to make decisions about these matters and there
are those who are entitled to disagree with them,

HIS HCNCUR:And I suppose in the end result those who disagree
have got to be shut up.

MR SIMOS: All I was going to say is the views of those who

are inthe circumstances — and I will come to what circumstances -
have the rasponsibility to decide what should be done and

whether the publication of this is going to cause detriment which
will outweigh the freedon of speech, must be given due weight.

EIS HCNCUR:I accept that.

LR SINMOS:I am not saying that lir Uright's motives are venal.

Sir Robert accepted that he was bona £ide in his views.

But thers are the views of maeny others who differ from

him and they are entitled to be given appropriate weight in

our respectful submission just as Mr Wright's view is entitled to
be given apprropriate weight and then a balancing exercise must be
done in relatiocn to those conflicting views in all the relevant
circumstances being: Doss the detriment to the Australian Iational
Security oubtweigh the interssts of the #ustralian public in 3
knowing these matters wbich my learned friend'w indication
is admitted they already know anyway.

HI3 HOWCUR: The difficulty is, as I say, a guesiion of pudblic
domain doés not mean that they necessarily kunow and fully
appraciate. I know it is a different era and it is a different
guestion. But if one had lived in the United Kinzdom between

the wars, those wno had the responsibility of making the decision:
turned out in the long run 0 be disastrously wrong. The men

of Funich will probably have a dishonourable place in history
althouzh they were honourable men, And Churchill was no doubt
committing a breach of the CGfficial Secrets Act every time he got
up in the House because he got his information from Lord Mountbat |

and a few other peopls.

MR SII0S:T am sure whatever Mr Churchill said, he was authorised
to say iv.

HIS BCECUR:Yn the contrary. When Churchill got up in the House,
between the wars, he was reviled by the men in Munich.

¥R SIMOS: I thought your Honour meant when he was Frime Minister.
TIS ®CHCU=:No, between the wars, in the period from 1934 through
to 1938/39 he was reviled by the men in Munich.They were the men
that you weuld say had the responsibility of making the decision.
IR SIMOS: With great respect, that is not a fair analogy.

HTS HOHCUR:Perhaps it is not, but you do say there are people who
have the ultimate responsibility.
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MR SIMO3:I only say their views are to be given appropriate
weight such ag lip Wright's views are to be given appropriate weligtl

HIS HONCUR:I accept their views and I have got no: the slightest
doubt that if through some grave accidert of history they were
Sitving in the Chancery Division in the Royal Courts of Justice
in the Strand Mr Turnbull would have not got in the front door
over there, obviogsly enough, the view of the Government is given

MR SINOS:Your Honour's intervention was helpful.
HI5 HCHCUR:You lie.

MR SIMOS: I +think we have perhaps oovered a great deal of wha
follows in the immediatély following pages. lMay I take your Honour
very quickly to it. At p 6 of the submissions, par 44,

the information is in the public domain. Par 3, we submit

That notwithstanding that it may be as particularised ,

we will still suffer the insider/outsider distinction damage ,
that is in par 3 .Par 4 I think we just follow that same point
through. And in par 5, I think we have the sane point.

ihen in par 6 we do go to the pudlic interest point. We say

his,

Moreover it is submitted that if the matter contained
in the Wright manuscript has already been published by outsiders ,
its republication by the second defendant(an insider )
will not tell the Australiazn public any a2llegatipn not already
Published and +thus will not serve any Australian public interest,
unless such republication by an insider adds something to the
fact that the same material has already been published by
outsiders, which proposition is denied by the defendants.

It follows that the fact that the relevant parts of the
content of the manuseript have already been published by outsiders
does not mean that the Plaintiff will suffer no damage if the
material is publiished by an insider., It also fellows that the
Australian public interest is not ssrved by the republication
by an insider of material which has already been published by
outsiders., -

In this connection the defendant also claims in relation
to publications by outsiders that, if the plaintiff authorised
or acquiesced in the publication of such Publications (which the
Plaintiff denies ) the plaintiff cannot claim to suffer
detriment wien an insider publishes the sams material. .
It is submitted that this is a non-sequitur since, even if,
which is denied, the plaintiff had authorised or acquiesced
in the publication of material by an outsider s the plaintiff
would still suffer detriment as a result of publication of the
Sane material by an insider, for the reasons and in the ways
set out in the various affidavits of Sir Robert Armstrong.

Par 9. Also in this connection the defendants claim
in rélation to publications by insiders (Wright and Massiter)
that if the plaintiff authorised or acquiesced in such publications
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(wiich the plaintiff denies) the plaintiff cannot claim %o
suffer detriment whken an outsider publishes the same material
for a2 second time. The plaintiff submits that tais is a non
sequitur since even if, which is denied, the plaintiff authorised
or acquiesced in publication by an insider, the plaintiff will
still sulfer detriment if the insider persists in repeating
his disckosures, more particulsrly in this case, where the
second defendant is seeking to publish his allegations in
much more detailed and permanent form of a full length book,
whereas his earlier publication of the relevant part of the
material in the book was in the relatively undetailed and
sumaary form of answers in a T.V. interview.

Par 10. In eny event, in relation to these publications
by insiders there is no evidence to justify a finding that the
Plaintiff authorised or acquiesced in their publication and,
in particular, failure to fake action to restrain the publication
cannot constitute such authority or acquiescence. Some positive
step is necessary in order to constitute authorisation.

If I may take your Honour again to what Sir John Donaldson
said in that connection, p 15 letter D. I will be resading
what comes before this in s moment in another conbtext but for the
moment if your Henour will go to that part."In reliance upon
this principle..." - at the bottom of D 14, letter G "Mr Lester
criticised the injunctions granted.,.. what was done".
I realise that ths evidence is dif’erent in this case.

RIS ECIXCUR:7e have two months notice. ]

MR SIMOS:"In the case of Granada... confidexntiality of the
material", I understand that is ths evidence.

Par 11 of p 8 of my subrmissions. Morszover the defendants
canrov rely in any way in this connection upon the prior
publication by ¥r .right in the Greznada T.V. interview since
such prior publication was, it is submitted, in bbeadh of the
second defendant's conyract or equitable obligation or fiduciary
duty. In other words, it is submitted that the second defendant
cannot seek to justify the presently thrzatened publication
by rel;ing upon what were his earlier breaches.

BHIS ECH.UR: Isn't the argument not that I can for pull myself up
by my boot straps and rely on one breach Justifying another but
rather the failure to act with appropriaste knowledge and warning
to demonstrz=te that thers never was a breach?

IR SIMOS:No doust that will be said .

HiS EJECTR:I think that is the argument, as I see it.

MR SIMOS:Indeed how can it be said in the lizht of all the
evidence as to the existence of the contraciual obligetion if
that is permissible , the existence of the equitable obligation,
the existence of the fiduciary duty, it cannot be said there was
no breach.It may be said for some reason we are disentitled %o

relief. _
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HIS HCIICUR:That may be another argument.
MR SINOS: It cannot be said there was no breach.

HIS ECONCUR: I don't kmow, I have not worked my way through that
collection yet.

KR SIMOS: That makes two of us your Honour.

My learned friend is going to summerise them all on one page.

HTS ICICUR:It may be that when one reads all this one finds there
an awful lot of stuff that is out there .

MR 3IHCS:By a taird party.

EIS HCiCU2:Juite so. But if it is out there, particularly if it
was sourced or capable ofbeing sourced so that onefould say

that once there might have been a breach but they did not do any-
thing about it so the evidence seased to have the relevant
charzcter of confidentiality, then maybe it is no longer any breac

IR SIIiG3:That is a view which of course ycur Honour is entitled tc
have and adhere to.

EI3 HCHCUR:I don't know whether it is right or wrong.l merely say
that is the argument as I see itv. \

MR SIMOS: It involves a rejection which your Honour is also
entitled to have of all of SirRoberzt's evidence as to the variocus
ways in which this can damage the service. It almays gets back

to the distinction between the detriment caused by the subj:icvy
matter of the information on the one hand as distinguished irom
the different quality and kind of detriment ceaused by publication
by a particular source.

77e subnit there will be a major issue for your Honour's
determinstion to determine whether that distinction is relevant ar
n-terial for present purvoses or not. We submit that it is for
the very detailed reasons given in Sir Robert Armstrong's affidavi
Te subnit your Honour must resolve that issue at thz threshold
before going to any question as to the subject matter of the
information as distinct from the source of informstion.

In par 12 we say, nor can the defendants rely upon anyvhing
conteined in Tl r Trade is Treachery as being in the public domair
since the sou-ce of the material contained in that book was the
second defendant - and then we sumnzrise and I will not read it al!
again, your Hgonour may care to glance at it. i

Par 4 (b), I think it is not necessary for me to rzad that,
we have covered thst in the argument, bubt if your Honour would be
good enocugh to read those four paragraphs. Page 10, I think it is
repetitive, we have covered all those matters.
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Page 11. Par 4 (d)- the Wright manulscript contains
evidence of crimes including breachery and obher unlawful acts etc.
Far 25. The substance of this sub-paragrapk of tie defence is that
any detriment which the plaintiff might sufler as &he result of the|
publication of theparts of tlemanuscript relative to thz sub-paragr;
is ouSwveizhed by the Australiasn public interest in disclosure '
of the matters referred o to the Australian public at large.

In answer to the subparagraph of the defence, the plaintiff
says that the United Kingdom public interest in this connection
would be satisfied by publicaticn of the parts of themanuscript
dealing with these matiers to the appropriate authority in the
united Kingdom rather than to the public.

t is submitted that ever in relation to the United Kingdom
public interest there is no United EKingdompublic interest to be
served even by publishing the parts of the manuscript dealing with
these mette~s +to the United Kingdom public at large rether than
only to the aporopriate authorities in the United Kingdon.

|
l
|
!
|

HIS ZCHOUR:I am not sure I accept that. I would assume that tie
argument that you advance is baszd upon the hypothesis that even

if trese thinzs zappensd in the past they no longer hapden because
we heve tightened i1t all up and there are now svatutes and whatever

LR SIMOS:Wo, whct we say is that if the menuscript riveals unlawful
copduct which should be dealt with, that can be deslt with by
raeferral to the ap-ropriate authorities without thenecessity to
publish it to the British public at large. \

HI3 #lN.UZ: Let one tz2ke that argument. Why can one not say,

as indeed happened in this country, that if in the past the
service has been run in a way thet necessarily involved breaches
of the law first the public ought to see that the law is properly
structured so as to bring about a degree of control, and ,
secondly, the public ought to see that it never happens sgain,

and i the past rz2cord is that nobody was ever prosecuted for any-
thing, it is no use telling the authorities about it, the public
must be to0ld and the public must exercise its rights.

Lhat is the argument.

MR SIMCS:It is the argument. It is our submission that in all
the circumstences and also having regard to a second matter which
was heard in camera which we will deal with in camera and which

would not be appropriate to say anything about here —-

HIS =CICUR:Quits so. I merely add , so that nobody misunderstands m
position, thet I heve still quite deliberately not yet read the
book. So nothing I say is to be read as revealing anything that is
in the book.I do not want to, and ther:fore I deprive myself

of thes opportunity, for the time being.

IR SII03:77e do not disagree that the way your Honour has put it is
the issue.It is our submission that what we have said here,
disclosere to the aporopriate auttorities, is all that is required
in all the circumstances of this case and I have just got 2 case
or two to refer your Hjnour to, The first one is Initial
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Services v Putterill(1968) 1 QB 396 at 408B.At 405G to 406B
that is the only passage I wish to read. "The disclosure must esee

even to the prass'.

Then there is Francombe v Mirror Newspapers (1984) 2 AER
808, At 413 "The media to uss a Term ... interests of Daily
Mirror ". And at p 416 F "So far as the defendants are concerned..

jockey club”.

Then there is Malone and The Metropolitan Police Commissione
1579 1 Ch 344 at 362, there is one passSage at 362 "I also
submite... OuUght bo be disclosed to them". That means, to

the authority.

If vour Honour will bear with me just a moment longer ,
and then Iwill finish this part of the submission.
Sir John Donasldson, Master of the Rolls, at P 17 letter F
to 418G "where the-e is confidentialitjeee in the National News-
aper".They indiccte the navure of the principle, we submit.
t ecourse it is all a question of fact in the particular
circunstances.

17 TURNBULL: Yhere is just one matter. I will De referring %o
the manuscript at some length in my submission and it will be at
significently greater lenpgth if your Honour has not read it.

EIS HCNCUR:You tell me what I ought to read and then I will reed
but I have dene it gquite deliberately.l have found it, if I may
say so without disrespsct, a litvtle emoarrassing and a little
difficult in the last 10 days to have read certain documents

and to have to keep my mouth shut.

MR TURNBULL:Don't tell me I did a bad deal, ycur Honour,
it will break my heart.

HIS ECNCUR:That is the problem that I have been quite concerned
about and I say this without disrespect to the pr-ss or to
anybody else, as trained lawyers we have got into the habit of
putting propositions tnat are based on suppositions which
ultirzately may have no foundatioh in fact or no foundation in
evidence. Those who are not acquaintad with the advocates device
or the judicial device at times pick this up as an indication.

T did not want to be in a position where I let slip something tk
was ultimately to be withheld from the public, if that is to be
the rzsuls of +this case.But you tell me what I ought to read,

and I will read it.

BTed ST AN oy r  f O T T e

& TURNBULL:I would be deeply grateful if your Honour could reesd
+tne whole book.It is not as long as it _looks I must saythet.It i
alldouble spaced. A lot of this you will have read somewhere els
befone~ Mr Simos msy ovject to my saying that.lt would be usefu
if your Homour would read it all.
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EIS H{KLUR:I wili read as much as I can bub you understand woy
I have notv done so.

ER T REBULL:It sounds as if L Simos will go all w3y tomorrov:.

HIS HCL{U2:Don't encourage him.I have made z pack with my
staff that come what may at 4 o'clock on fridey I prosose to stand

£y -

u> hers and wisk yeu 21 2 llerry Chiistzcs coné & seilo-'s ferewell,
MR SINOS:What about the c.mpletion of the addresses?

HIS HCNCUR:I thinl/hey will be completed by then Mr Simos.I
will r2ad as much of it as I can in the next 2 days.

KR TURWBULL:Your Honoundan get a feeling for a lot of it by Jjust :
flipping through it and it won't be unfamiliar &o your Honour £
having ragard to your Honour's other reading programme.

(FPurther hearing adjourned to Tuesday,
16 December,1986 at 410am)
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