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EXECUTIVE SUMMARY

The charities sector Is recognised as a vital element of aur local economy and
society. People In Northern Ireland value local charities and are generous,
with NICVA reporting that 81% of people give to charilies compared io the UK
wide average of 70%". The Charily Commission for Northern Ireland (CCNI}
reports that the charty sector In Northern Ireland supports 300,000 volunteers
and charitles registered o data atiract £1billion of combined income®.

Northern Ireland's charlly seclor has a different composihion to that In
England, Wales and Scotland, with mare small charities, no very large
charilies {mos! of which are UK-wide based in England) and a grealer
involvement of {alth-based charilies across all charllable purposes,

Public confidenca Is widely accepted lo be the driving forca and key
performance indicalor for charities regulation. Recem research from CCNI
shows thal 79% of the local population trusts local charities?, although there
has baen an overall decrease In confidence. The research points lo the
decreasa mainly being as a result of negative siories about charitias in the
media.

The Ghadty-CemmissiondfoNorherm-iraland-{CCNI} has experienced only 3
years of normal operalion and as a resull, procedures and approach to charity
regulation continue ta be refined.

CCNI s a Wvall run body In lerms of oparational governance and this has baen
confirmed by a recent Internal audil review of corporate governance
processes and documentalion. There is evidence thal the Commissioners and
slaff carefully consider decisions within the conlext of stalutory abligalions,
seeking exiensive legal advice both inlernally and externatly o lend weight lo
decislons.

An averrellance on the 1etier.of tha law’.was detected. Thera is limited
evidence that Commissioners carefully consider wider issues of public Interest
and repulational impact when setting sirategic direction. Simply adhering to
the Charitles Act (Narthemn Ireland) 2008 (the Acl) Is not sufficient to justify all
actions when a proportionate approach can achieve the same cutcomes and
benefils, and has the potential to resuit In more eflective usa of exisling
resources.

CCNU's workload Is increasing as charities which are not yet Regislered &ra

bacoming mors difficuli o Identify and, once identified encouraged lo engage
with the Registralion process, CCNI's compliance wark is also increasing as
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Registerad charities begin lo submil annuat returns and legal work becomes a
core facet of the bedy's-CCNI's work.

1.1.8 The Review Team took accouni of growing resource pressures within CCNI
and the DeparmeniDiC's wider requiement to identify savings and
efficiencies In delivering services. The Raview canslderad whether alternative
approaches lo charity regulation and Deparimental oversight might bring
benelits in lerms of effeclive use of resources, Improved risk management
and propartionality of effort.

1.1.9 The Review Team were conscicus of the imporlance of supporting and
nuriuring the charity seclor and in parlicular, smaller organisations. Local
charitable organisalions span very small groups, for example, oider peoples’
luncheon clubs with annual income of less than £1,000, to iarge charitles
employing staff and managing mulli-miilion pound assets. Overall, tha local
charity secior is characterised by a large number of small, voluntear run
charilies. Just over 50% of regisiered charitles report a gross annual income
of under £25,000. OF thaose charitiss currently registered with CCNI, one third
have an income of £10,000 or less, and one guarter have an Incomsa of
£5,000 or less.

1.1.10 The Review took account of recent criticism of CCNI's use of statutory powers
to remove tustees. Proportionalily in exercising the role of a Regulator was
consldered, although individual cases, thelr specific circumstances and
individus! CCNI decislons, are not revisited in this repart.

1.1.11 The Review engaged with the regulator in England and Wales and considered
the key differences between charily regulation In Northemn lreland and in
Great Britain.

1.1.12 Given the relative newness of charilyies regulation in Northerm Ireland,
resource pressures and the continuing need to improve public confidence, the
Review Team consldered options for effeclive approaches lo Charity
Registration, Supporting the Sector, Proportionale Regulation and
Governance and Oversighl.

1.2 CHARIMY REGISTRATION

1.2.1 NIs apparen! that there are many. mora chactias (o be idaniifled 'and
tRegtistared, This presents a significant resource burden and yet, the risks
assoclaled with small charities ara low. There is evidence hat small groups
are either not constifuling or not dectaring their existence lo avoid
Registration. This presents a risk that they are operating withoul support to
achieve basic good governance.
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1.2.2 The Review recemmendrecommends that in the short term, CCNI focus
efforls on charities with higher annual income and assels
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1.3 SUPPORTING THE SECTOR

1.3.1 CCNI are unable lo provide comprehensive sectoral support and share the
burden with sectoral support bodies such as NICVA, the Rural Community
Network, Supporting Communitles Ni, PTA-NI, Volunteer Now and others.
This will quickly become unsuslainable as annual monltoring and verification
work Is Increasing exponentially.

1.3.2 Supporiing the seclor lo Imprave good governance Is vital ¥ charities are to

nite effectively and maximise thelr impariani cantribution to society.

133

1.4 PROPORTIONATE REGULATION

1.4.1 Dealing with mismanageman! and misconduct s CCNI's most sensitive and
complex area of work. The Review Team found thal CCNI's rationzle (or
1558iiHing epening-Statirtory, Inquirles undar Section 22 of the Actand
makingsreating Orders under Section 33 of the Act was reasoned. However,
casework files are often in poor order and demonsirate an incomplete and on
occaslons Inadequate audit trail in recording decisions taken,

1.4.2 CCNI has epenad-insiitited 8 Statutory Inquiries 10 dale and thersfora has a
limited range of cases (o assess (ha breadth of issues facing the sector. This
fimits CCNI's abliity to,make risk besed declsions an proportionallly and focus
on the most serious cases of wrongdoing.

1.4.3 CCNI could do more in the short term to communicats ils approach to tackling
wrongdolng and publish advice for trusteas and the sector on the types of
issues where action, such as removal end disqualification of iruslees, wiil be

14.4 The powers guercised Pesisiensto-lake-actions-under Section 33 of the Act
{including suspension and removal of trustees, appointment of interim
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managems-and-rusiees and -Inlerim managers etc) should be directly
scrullnised and approved by the Commisstoners and this could be
implamanted immediately.

1.4.5 Recommendations to instifutetake Statulory actions under Section 22 of the
and orders made under Section 33 should

This could T educa costs for, legal'advice and Tribunal Appaals
and provides Increased assurance aboul the level and robustness of the
scrutiny applied by the Cammisslon in exercising Hs statulory powers

1.5 GOVERNANCE AND OVERSIGHT

1.5.1 The review found thal the Department for Communities' (DIC) oversight of
CCNI would benefit from daveloping a matura dialogue on policy and strategic
approach,

1.5.2 DNC officials should take responsibility for developing policy and advising
CCNi on Departmental 25 and best practice in other
dictions

16 STATUTORY BASIS FOR CHARITY REGULATION

1.6.1 The Review Team considered the strategic approach, operalional procedures
and oversight arrangements for charlty regolation in Northern Jreland, and this
Reporl presents a range of oplians designed 1o Improve fulure delivery of
charity regulation functions.

1.8.2 The Charities Act (Northern Ireland) 2008 provides the siatulory basis for
charity regulation In Northern lreland-Fhelteland, The Review was undertaken
on the basis that the current approach ta charity regulation complies wilh
existing legislation.

1.8.3 During the course of this Review, the Atlorney General for Northern freland
came 1o tha view thal CCNI's approach to decision making is Incompatible
with exisling legisiation, specifically that decisions made by staff and not
Commissioners may not be invalid. The Atlornay General has asserted thal
CCN1 staff are not empowerad io make decislons in relation tc making
Orders, Including lo-suspend-ar-ramavasuspending of removing trustees.
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1.6.4 [The requirements of ilie Charities Act (NI) 2008 and associatad lagislation
including the Inlerpretation Act isare now subject lo consideration by tha
courts]

1.6.5 This Report is notintended to, and should nol be considered 10 prejudice in
any way & courl's consideration or findings In refation lo existing legislation.
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INTRODUCTION

The Minister for Communilies asked officlals to provide assurance regarding
the stralegic approach of tha Charity Commission for Northern Ireland (CCNI)
in vegulating local charilies.

This assurance has been sought through a Strategic Review of CCNI carrled
out by a senlor civll servant, and the findings are presenied in this Raport.

TERMS OF REFERENCE

The Review was commissioned lo:
* examina the siralegic approach of CCNI to assess if slatulory functions lo
reguiaie charilies are being delivered in the most effective manner;

= deatermine whelher relalionships between the Depariment__for
Communities {DIC), CCNI and the Exsculive are the most appropriate for
ensuring public trust and confidence in charity regulation In NI; and

» consider whether CCNI remains the most effective vehicla for dalivering
the functions stipulated within the Act or whether they could be delivered
differently and more effectively.

CONDUCT OF THE REVIEW

The Review was carled out over 8 weeks in Augus! and September 2016 by
Arthur Scott, Director of Voluntary and Community Division within the
Depariment for Communilies, assisted by Joanna McConway. The project's
Senlor Responsible Owner Is lan Maye, Depuly Secretary in the-Depariment
for-Gommunities{DIC),

Tha Team was assisled by an experl advise
who provided advice on

The Team reviewed a wida range of papers including the Charitles Act (NI}
2008; corporate planning and risk papers; guidance and procedural
documentation; CCNI case files; secloral research; and avidence in refation 1o
other jurisdictions.

A range of stakehalders were inleniewed, including Commissioners and
senlor siaff of CCNE Helper Organisalions_{ses paragraph 3.4); Probily
AACNI; tha Charity Commission for England and Wales, Cabinet Office policy
makers lor charity regulalion; HM Revenue and Cusloms; and the Atlorney
General for Northern Ireland.
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BACKGROUND

Background on the cumrent charllies regulation framework in Northern Ireland
Is sat out below.

CHARITIES ACT (Northern Ireland) 2008

In 2004, a Charities Advisory Panel was established to review the
adminisirative system and legislation of charities in Norihern Ireland, At thal
time, the Depariment jor Social Development had responsibility for policy and
most of the legislation retating to charities.

The Panel reported that the Northern Ireland Office {"NIQ"), Inland Revenue
and Pglice Sarvica of Northern Hreland ("PSNI") were concerned about the
light regulatory framewark In Norihem Ireland as compared to England, Wales
and Scolland, and that there was a growing deslre for regulation and
transparency to Improve public confidence In the face of media coverage of
serious concerns and abuses by charities elsawhere.

Tha Pane! recommended the [ntoduction of a more comprehensive
regulatory framework for charilles and this led 1o the enactment of the
Charliles Act (NI) 2008 (*The Act’).

The regulatory framework In Northern Ireland alms to:

= provide the siructuire and process ihrough which: charlties can
damonstrate their conlribution o society;

« provide the public with assurance aboul donatians; and

s allow Governmenl to assist In the betler governance of the charity sector.
The framework is designed lo support charitable organisations to grow,
imprave thelr governance and maximise thelr contribution. Charities are in
turn required ta cleary report thelr conbdbution through transparent

accountability to increase public confidence.

The Aci also sel out a means of lackling deliberate wrongdaing and dealing
wilh misconduct and/ or mismanagement

CHARITY COMMISSION FOR NORTHERN JIRELAND
CCNI was established In June 2008 as a non departmental public body under

the Act, to provide a syslem of registration and regulation of charliies
operating In Northern ireland. Its maln objectives are lo provide:
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* an lnlegrated syslam of registralion and regulation; and
» supervision and suppor of registered charities.

CCNI's cbjectives are set out in the Act:

. Fubﬂc wnﬂdence - 1o Inaeasa public lrusl and conﬁdenca in charilles ,

pmmuih awateness and undarstandlng‘ .
. Compllanco to pmmota mmmiamajmmm

» Charftable resources - o promote the effeciive use of _chariiabla
resources,

e Accountabliity - 10 snhapce the accountabiliy ol charitieslo donors,
CSreTareT o I aomeral publi

CCNI comprises seven Commissioners, including one legal Commissioner, It
employs 25 core staff, including the CEO and 3 haads of service. CCNI also
has 4 secondees and makes use of temporary stalf as required.

CCNI's budget Is allocated by DIC lo mast staff and running costs:

Vear. y Total budgat
| (£,000)

2009/2010 500
20102011 831
201172012 1,000
201272013 1,155
201372014 1,587
2014/2015 71,8681
201612016 1,750
201612017 1,700

Changes were raquired to comect emors in the legislation after CCNI's set up.
This accompanied with the lead time required to recruil staff, develop
procedures and embed a consistenl organisation culture, means thal CCNI
has expetienced only around 3 years of ‘normal’ operation. Registration of
charities began on 18 December 2013.

As a result, the body-CCN! Is stil refining operational processes, Jesting the

iagistation through the courts’and bullding a consistent approach, track record
and external reputation.

Official Sensitive

C T o)



3.3.7

34

341

342

3.5

Official Sensitive

CCNI's work can be broadly described as falling wilkin the fallowing
categories ~

+ Registration.

o Al charities In Northern lreland are required lo Register with CCNI.
This Involves adding charilable organisations lo a list of Registered
Charities and ensuring they have in place appropriste charitable
objects and basic govarnance documentalion,

« Annual Retums.
o Once Registered, all charilias are required la submit an annual return
for Monitoring and Compliance. The annual retumn Is prescribed by the
Act and requires charities 1o submil an online annual monitoring
return; annual accounts; a trustees’ annual report; and an independent
examiner or audit reporl. This informalion is published on CCNI's
website.

* Secloral Supporl
o Providing advice and guidance on charity regulation both via webslte
publications and diractly through responding lo enquires and running
roadshows, and assisting the sector o improve, maximise Its
conlribution to soclety and embed good governance.

¢  Maonitoring and Compliance.

& Checking annual raturns; dealing wilth Issues such as changes lo
charilable purpose, organisational rules, cy-pres schemes and sale of
charlty land alc; and dealing with concerns about charities and use of
Statutory Regulatory Powers — invesligating dellberate wrongdaing
and rameving Trustees where wrongdoing has been found.

HELPER ORGANISATIONS

CCN\ has developed a network of 28 Helper Organisations. They include the
Northern lretand Council for Voluntary Action (NICVA); PTA-NI; Rural
Community Network; Supporting Communities NI; Volunteer Now and others.

These sectoral development agencles work directly with the charilies sector
on a broad range of issues including govemance, performance, charities
regulation, medlallon and Uralning. Many Helper Organisalions are
membership organisations and serve a particular group or gesgraphic area,
glthough all generally offer help whenever it is sought.

CHARITY TRIBUNAL FOR NORTHERN IRELAND
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7.2

3.7.3

m:‘ Bpotcations in relétlg_ mi cc_p;[s umbns‘

s and any
matters relgived browghkio it by the M General.

CCNI and tha Attornay: General ere realed | as | parties 1o il proceedings
befora tha Tribunal, Any party.to, procesdings bafore the Tribunat may appeal
to the Court against a decision of the Tribunal!

ATTORNEY GENERAL

Where a matter Is belore (or on appeal from) the Charilles Tribunal, the
Atiorney General has power (o inlervene 50 as to represent the wider public
interest in the public good performed by the charity concerned.

The Aftorney also has a role in consenting 1o raferences (o (he Charilies
Tribunal where the Charilies Commission needs a question settled,; in gliving
directions 1o the Charities Commission on s discrelion to authorise ex gratia
payments by charities; and In presenting petitions for the winding-up of
charitles. In addition there are requirements that the Atlorney ba consulled on
various matters,

OTHER JURISDICTIONS

The regulatory framework for charltles in Northern Ireland largely mirrers that
in England and Wales; Scotland and the Republic of freland.

The Charity Commission for England and Wales has an annual budget of
£21million and 300 staff and is responsible for 168,000 charities and 850,000
trustaes. This broadly reprasents an annual spend of £125 per charity in
England and Wales and annual spend of £102 per charity In Northern Ireland
{assuming ¢16,500 charlties in Northem Irgiand) In 2016/2017.

The jey diferences between charities legislation in Northern lreland and
elsewhere concem:

+ Organisations required to Register with the Regulator.

@ In England, charilies with an Income under £5.000 and ‘exempt and
excepled' charities are not required lo Register. Excepted charitles do
nol have lo Register or submit annual returns, but are regulated.
These Include cerlain churches, charities thal provide premises for
some types of schaols and charliable service funds of the armed
forces. Exempiad charities are accounlable to other bodles or
authorifles and include educationa!l instilutions. These charlties are not
regulated by the Charity Commission.
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Deslgnaled Religious Charitles.

a

There is no provision for Designated Religious Charity Status in
England and Wales, Scolland or the Reputilic of Ireland, In Scotland,
religlous charilies are exempt from certain provisions of the Act in
refation lo constiulional changes, suspension of trustees and direction
on charitable activities.

Accounting and reparting thrasholds and audit raquiraments.

All Registered charlties with an Incoma of up to £250,000 per annum
in Narthern Ireland, England and Wales, and Scolland are required to
provide Recelpls and Paymenis Accounts which have been
independently examined. Although it shoukd be nated thal there ara
many more small charitles In Northern Ireland.

Charitles Registered In one jurisdiction and operating In another.

=

Charitles operating In Northem lreland, mus! Register with the Charity
Commission for Northern |reland, even if thay are based in a differant
jurisdiction. Whila this is not a legal requirement in GB, England and
Wales, and Scotland operale Memoranda of Underslanding to deal
with duat regulation.

Approach o ragulatory practice.

=

Regisiered charitles are monitored in all jurisdictions. In England and
Whales, the Commission have a clear policy and risk framework for
considering proactive and reactive Regulatory work. Monitoring is
proportionale and targeted, with 3 identified areas of focus — Fraud,
Anti-Terrorlsm; and Child Protection. Scolland's Regulator monitors
annusl relurns and publicises charities that fall lo meel requirements.
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CHARITY REGISTRATION

CCNi began the process of Rregistering charities on 16 December 2013,

Registration requires charities to have appropriate charitable objectives and
have in place a suite of basic governante documents. Registered charities
receive a Regisiralion number and thelr organisation's name Is published an
the CCNI website.

To date, 5,047 charnties have been regisiered. CCNI estimate that up lo a
further 11,480 organisalions exist which are required to Register as charities
under the Charities Acl (NI} 2008 (tha Act).

A lotal of 27 organisalions have had their application for Reglstration rafused.
The Charilies Tribunal have heard 5 appeals agains! refusals - none of these
appeals was upheld by the Tribunal,

CCNI sentinuecontinues to work through remaining organisations on HM
Revenue and MCusloms {"HMRC ¥ Deemed List of charities which records
arganisalions with tax eligible charitable stalus. There are around 3,700
organisallons on the Deemed IList which have not yel been Registered. Soma
ol these may be processed as Group Registrations where organisations form
part of a wider collective, for example with member organlsalions who share
the same charilable objectives,

CCNI have also received 3,391 expressions of inient to date from
organisations that are not on the HRMC list but wish lo be registered as
charlties and expect to confinue to receive around B40 new Expressions of
Intent annually.

REGISTRATION

Registration aims lo provide a basic level of public confidence by confirming
organisations are charitles and idenlifying those who ara not charitable or no
longer exist. It acls as a gateway to monitoring and regulation by providing
organisations with an Incentive lo dlarify their charitable abjects and imgrove
governance procedures and documentation.

The Registration process does not test whether a charity is appropriately
managed or effective In lis aims and therefore provides only limited assurance
in relation to en omanisation's good govermnance, financial propriety and
charltable performance.
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Estimales for the cosl, slaff resource and length of ime required lo rRegister
all remaining organisations vary, however CCNI's draRl Capacity Review
suggesis the process could lake up fo 20 years to complste with current
resources.

Helper Organisations reporl thal they and the charily sector are broadly
supportive of charily regisiration and the Review Team found no evidence lo
suggest thal larger organisalions should not be subject 1o Registration. Itis a
valuable tool in mapping the sector, improving governance and increasing
public confidence.

Helper-GroupsHelper Organisations report sume small charilies are resistant
Io Registralion and soma groups may fall 1o constiflta o avoid the need lo
Register with CCNI,

Many Helper~GraupsHelper Organisations were supportive of a minimum
threshold, undar which small organisations would not be required to Registar.
Feedback suggesls lhe resource required lo process small organisalions
through Registration would be better employed In helping them with general
good governance rather than Jocusing on charitable objecls and the
requiremants of charity regulation.

The Scaoltish model automalically registers charilies and manages issues
which arise through the compllance process. Automatically Registering
remaining charilies would not reduce CCNF's workioad as the checks and
assistance required at Registration would have to be provided at the
Monitoring and Compliance stage.

In Engtand and Wales, charities are offered litla assistance for Registration,
with the onus on the charily o prove its Registration credentials. Removing
support for organisalions o Register, even larger organisations, would not be
beneficial in Northern Ireland given the relative newness of the legisiation and
importance of Registering larger crganisalions to Improve public confidence.

CONCLUSION
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SUPPORTING THE SECTOR

CCN provides support to the charity seclor, primarily by providing information
to charilles about how to maet thelr legal obligations set oul In the Act, CCNI's
role, assistance lor organisalions to Registerregisier as charities, hosting
roadshows and publishing guidance documents on thelr website.

Sectoral support is also provided through a network of 29 designated ‘Helper
Organisations’ (see paragraph 3.4) who receive regular updates from CCNI
and work direclly with charities lo assist them with the statutory requirements
of the Act.

CCNI and Helper Organisations expend a significant amount of time and
resource on assisting charities. CCNI received 19,000 direct enquiries in the
last 12 months. From January to August 2016, B8% of Regisiration
applications recelved by CCNI required further work.

SECTORAL SUPPORT

The Imporiance of support for the charity sector, and In particular smaller
organisations, lo improve governance was @ key theme amongsl those
engaged as part of lhis Review. Feedback from CCNI and Helper
GroupsHalper Crganisations suggests thal many communily and voluntary
groups lack capacity and requira significant support lo achieve a basic level of
good governance.

Halper-GraupsHelper Organisations distingulshed between general support
offered to communRy and voluntary organisations and specific support
required for charities. Although there is some overlap of lhesa services,
Helper—GroupsHelper Organisations expressed that smaller organisations
benefit more from, and are more willing to engage voluntarily, to Improve
general governance. Many small arganisations are unclear or fearfu! about
charity Registration and Regulation and so dacide nol to constiule
themselves becausa of the burden of requirements for Registeredigaistered
charities.

Some Helper-GraupsHelpar Organisalions provide a wider support service

which includes, or focuses entiraly on good governance for small
organisations., Governance support includes assisting small groups lo sel
themselves up, develop a constitution, plan and hold meelings, manage
hnances and so on. Soma groups also provide ongoing support Including
chairing AGMs, undertaking audi/ verificalion and offering medialion services
and ongoing training.
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The DiCepariment is currently consulting on proposals for the provision of
slratagic support to the voluntary and commumnity sector in Northern lreland
from 2017 to 2021. This is part of the review of the Regional Infrastructure
Support Programme {RISP).

The consultation seeks views on how the voluntary and community seclor can
become more effactive, sustainable, adaptiva to change and inclusive. The
cansullation reflects the sector’s desire for support {o achieve these oulcomas
and suggests provision of support to develop governance, capacily, skiis,
leadership and financial capability.

it Is ltkely the seclor will respond positively to the proposal to creale a
structured support framewark and tha consultation Is expecied lo provide
usefu! Information on how best lo mest this demand,

VERIFICATION AND MONITORING

Charities increasingly require assistanca with Annual Monitoring Returns, To
dale, 35 relurns have been made, with sround 1,000 dus in October 2018. In
2017/2018 CCNI expect 3,500 relurns; In 2018/2019 they expect 5,200; and
in 2018/2020 they expect 7,600,

Helper Organisations noled that they may struggle with the imminent increase
in demand for assistance with annual returns for monitoring and compliance
unless they are providad with edditional funding.

Reglstered charllies are required to have their annual relurns verified by an

ndent examiner or sudilor. NICVA are providing training for
independent verification of charity returns = this ks likely to be largely offerad
by Helper. Organisations tosmall charities whose ‘annual accounts ars not
vesified by a professional intemal or, externai audiior. However, the burden of
essisting with| ReglSiration Is_alrady” high "and | Helper Organisations  are
uniikely to be abls to provida a full verification service.

CCNI check K annual refurns have been made on time and are In conjunclion
with the Charity Commission for England Wales (CCEW) developing softwara
to perform basic checks. However, checking of documentation is limited and
CCNI estimate that only 42% of annual raturns will be sublect to basic checks
annually and only 6% of high risk refurns will be fully scrutinised. This opens
the possibility that a return with obvious Issues will ba published on CCNI's
websile bul that any problems with that organisation will not be ldentified or
rectified.
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56 RECOMMENDATION
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PROPORTIONATE REGULATION

CCNI's responsibilities under the Charities Act {N!) 2008 ("the Acl’} include
protection of charilable assels, Investigation into alleged wrongdoing, and
polential removal of (rustees. it should be noled that thera Is no evidence of
widespread fraud or deliberate bad praclice in the charitles secior in Northern
Ireland.

CCNI's stalulory powers lo invesligale and lake action in cases of wrongdaing
must be proportionate and should be carried out with the underlying objactive
of improving the charity.

performing #a functions the Commission must have regard Io the nead to usa
#s rasources in the most sfficient, effeciive and economic way.”

.

m_mwmmﬁsma—mmawuﬁ-
In performing Ks functions the Commission must, so far as relevant, hiave
mgardfa the principles of bes! reguialory practice (inciuding tha principles
under which regulaiory activities should be proportionala, accouniable,
consistent, iransparent snd targelad only al casas in which action fs needad),”

tion 8--(2)3.of the Ac! states -* In

Charitles Act (Northern Ireland) 2008
hﬂp:lfww.leglélaﬂon.gw.uklnmm1ﬂpgmany

8.1.3

8.1.4

Dealing with misconduct and mismanagement is CCNI's most sensltive and
complex area of work. CCNI have instituted urderaken-a number of slatulory
Inquiries leading to actions including suspension and remova) of ruslees. This
has generaied high profile media interest and resulted In a number of appeals
to the Charity Tribunal and Courts. CCNI's actions have been criliclsed by
those affected. Given the legisiation's relative newness, CCNI continue 1o
refina their approach and procedures and points of Jaw continue to be tested
and clarified.

The Review Team considered whether CCNI have In place and adhere o

appropriale procedures and apply @ proportionate approach, taking account of
available resources, risks lo the seclor and public confidence.
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ENGLAND, WALES AND SCOTLAND

Tha Reviaw Team considered whather theirg exist differences of approach lo
dealing with wrongdoelng acrass other jurisdictions, parlicularly England and
Walas, and whether there are any lessons to ba lsamt.

lurisdictions| sectoral make ups, the Review Team noted that regulation
England and Wales is siriving to be very robust, yet focused with a cleasly
understood approach to proportionality.

Tha Charily Commission for England Walas ("CCEW?) was established in
1853 and Is responsible for many more charitles, and a significant number of
large charities comparad to Northern Ireland. CCEW's approach reflecls a
sirong understanding of the charitable sector In England and Wales aftar
many years of regulalion which has ylelded detailed secloral Intelligence
information.

In England and Wales, charlty regutation Is viewed as an assantlal ool which
Is expecied to seek oul and proaciively remove deliberate bad praclice. A
National Audit Ofiice Repori—=Report "Tha regulatory eflfectiveness of the
Charity Commission® published in December 2013 concluded that the
CCEWerwnissian was not doing enough to identify and tackle abuse of
charitable status. CCEW subsequently refocused afforts lo ansure that their
approach Is strategic and robusl. Thay continue to ensure propartionality by
clearly defining areas of focus and have Identified 3 strategic risks facing
charities:

s [raud, financial crime and financlal abuse
« safeguarding issues
+ abuse of charities for lerrorist related purposes

CCEW's maniioring of charilles alms io be proporiionate and targated to
where intervenlion Is mast needed to stem abuse In the sector. Charlties are
identified for proactive monitoring on the basis of various risk factors, for
example thase operating In high risk areas, undertaking high risk activilles or
thase which have previously reported regulalory Issues or made commiiments
at Registralion stage.

CCEW differentiatedifferantiales between Trustees who have been careless
or reckless, and deliberate or wilful wrongdoing or abuse that cannot be
stopped. Removal of Trustees only occurs In excaplional circumstances
whera dellberate or willful wrongdoing is found.
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6.2.7 CCEW's staff undertake the majority of decislons in relation to statutory
aclions, referring only 1o the body's Commissioners on complex or
controversial cases.

6.2.8 In Scotland, the Office of the Scoltish regulator (OSCR) focuses on
monitoring. Thelr monitoring programme is based uvpon the submission of an
annual return, supplementary moniloring return and annual accounts.

6.2.9 All accounts are raviewed to idenlify any Issues, Deficienclas are highlighted
|o the charity, for either compliance In the next year or rectification In the case
of inconsistent / ambiguous primary stalements.

6.2.10 If charities fall to submit the required documenis on lime, OSCR consider
them to be in defauit of thair Registration and the charity will be placed on the
defaulling charilies list. If a charity fails to provide them with the required
forms within 12 maonths of the submission deadline, they may considar
removing thelr name from the Register,

6.2.11 In Northern Ireland, CCNI employ both a proactive and reaclive approach.
They wish lo develop a ‘culture of compliance’ by providing governance and
best practice guidance, and tackling any wrongdoing by idenlifying problams
with annual retums and dealing with all concemns ralsed in accordance with
the Act.

6.2.12 CCNI have nol yel bulll an extensive body of casework lo provide a
comprehensive understanding of the extent and relalive seriousness of
wrongdolng across the charity sector and have limited sectoral intelligence
Informaltion lo allow targeled proactiva investigation, This will be developed as
annual monlioring retums are received and the body builds experience of
Regulation,

6.3 CONCERNS RAISED ABOUT CHARITIES

6.3.1 To date, CCNI has Investigated 550 concerns and receives around 100
concems par snnum. The largest proportion of these concerns Is received
from the public (65%) and generated internally {(18%). Olhers, such as the
NIAD, counclls and MLAs and-also bring concerns to the attention of CCNI.

8.3.2 Most concems do not progress lo Statutory Inquiry slage or Involve statutory
actions such as removal of trustees. CCNI reporl thal financial conlral and
lransparency; fundralsing; and good governance of membership and
meetings ara the key themes associaled with concemns to dale.
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6.23.3 If another statutory agency Is involved In an investigation of a charily, for
example, the PSNI, CCNI allow thal Investigation to lake precedence. CCNI's
primary focus is on protecting charitable assels.

of

conearn snd avidencs sval
Sas saction 3.2 of this gullancs tur further
Indermation

CCNI Dealing with concerns shout charitles, Decembar 2015

64 OPENINGINSTITUTING STATUTORY INQUIRIES

6.4.1 I a charity falls lo cooperate with CCNI to address concerns raised and o
take remedial or proleclive action, CCNI can institute a Stalutory Inquiry
under Section 22 of the Charities Act. Section 22 allows CCNI| to direcl
individuals to provide accounts, documents and provide evidence under oath.

22—{1) The Commission may instiute inquiries with regard (o charities or.a'
particular charily or class of charlties, sither generally or for perticular pirposes.

Charities Act (Northern Iretand) 2008
hiip:liwww.legislation.gov.uk/nia/2008/12/contants
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CCNI applyapplies a Risk Assessment when deciding if a charty should
become subject o a Seclion 22 Inquiry. The Risk Assessmenl considers
avallable evidence of wrongdoing, risk factors to the charity’s asseis and
millgating factors such as tha lavel of assats at risk.

To initlate a Section 22 Inquiry, CCNI convene a special Ssub-Gcommittea of
the—gf-the Commission, calied a Seclion 22 Committea. It must Include 3
Commissioners and s designed to consider and challenge the evidance
presenied by CCNI's Head of Compliance before approving or rejecting a
Section 22 Inquiry.

CCNI havehas Instituiedpropesed 2 lotal of 9 Statuiory Inquiries singe thelr
incep ]

The Reviaw Team raviewed Risk Assessments and case fies for Sectlon 22
Inquisies. In & number of cases, charilies failed fo cooperate with CCNI
requesls for Information, despile repeated and prolonged attempts to contact
the charity in writing and through offers of meelings. Charilies who failed lo
coopesate were made aware of the risk of becoming subject to a Section 22
Inguiry.

The Review Team found that (he ralionale for openinginstituling statulory
Inquires was reasoned.

The following Issues in relation to written recording of decisions to open a
Statutory Inquiry gave the Review Team cause for concern:

s The quality of papers provided to Section 22 Commiliees was
acknowledged by CCNI Commissloners to be generally poor and In
need of Improvement;

e Secllon 22 fila Executive Summaries are often poorly sel out and do
not reflect a carefully prepared summary of the evidence presented in
the Section 22 file;

e Section 22 files ofien include duplicate and poory ordered infarmalion;

+ Insufiiclenl evidence was found of challenge and recording of the
reasoning underplnning declsions lo undertake a Seclion 22 Stalulory
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Inquiry. Commissioners simply signed agreement to proceed with no
additional narrativa to exptain their decision or provide evidence of the
robust challenges made as described by Commissloners to the

Review Team.
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6.5 UNDERTAKING STATUTORY INVESTIGATIONS

6.5.1 After a Statulory Inquiry Is opened, CCNI investigate and gather evidence of
misconduct or mismanagemenl and seek 1o pralect the charity’s assets.

6.5.2 Definllions of mismanagement and misconduct are not set out in delail;
however, CCNI guidanca stales thal:

»  Misconduct
o Includes any act {or fallure to act) in the administration of the charity
which the persan commitling it knew {or ought to have known) was
criminal, unlawful or Improper.

s  Mismanagemenl
o Includes any act (or failure to act} In the adminisiralion of a charity that
may resull In significant charitabls rasources being misused, the
charity's repulation belng undermined, or the charity's beneficlarles
baing put at risk.

6.5.3 The Raview Team found that CCNI hava not yel identified or set oul strateglc
priorities when using Ssiatutory powers to address miscanduct and
mismanagement. This is dua to the relalive newness of the regulatory
framework in Narthern Ireland.

6.5.4 In paraliel lo investigaling the charity and gathering any evidence of
wrongdoing, CCNI aim improve the charity and secura lis future by helping lo
reclify issues ard improve governance, CCNI noie that they have insufficlent
resources lo offer a comprehensiva support sesvice to charilies in crisis as a
result of wrongdoing,

6.6 USING POWERS UNDER SECTION 33 OF THE ACT

6.6.1 When avidenca of misconduct or mismanagemant kavehas been found within
a charity, CCNI has pewers under Section 33 of tha Acl to take action.

6— (1) Whers, af any time afler # has institted an inquiry undsr section 22\
with reapact to any charity, the Commission is salisited—

(a) That thers Is or hias been any miscopduct or mismenagsment in the
adminisirstion of the charlly; or.

{bjthal it Is necessary or dasirable io acl for.the plrposs of prolacting
158 Prapary, o 1he Charky, O Secies 3 . s
puposes of the chanly of thal property or of proparty coming to the

_ chadly,
the Commission may of its own motion do one or mora of the following:

Charities Act (Northern Ireland) 2008
\ http:ﬂvmivlleglslaﬁougcv.uklmooanzlmnwy
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682 Under Section 33 (1) CCNI may, by Order:
»  Suspend busteas;
*  Appainl additional charity trustees;
*  Vest property;
» Order any person holding property on behalfl of the charity not to part
with it;
Order deblors not to make payments to the charity;
s Restrict transaciions and payments; and
« Appoint an Interim manager to act as receiver and manager of the
charity,

6,63 CCNI havehas made a tolal of 86 Orders under Section 33 (1) of the Act.

6.6.4 Under Seclion 33 {2) of the Act, CCNI has powers 10 remove lrusiees.
Removal as a truslea also carries tha penalty of being added lo & regtster of
Pgersons Bdisquallﬂed from Sgewing as a &chzs :

33 - (2), Where, al any lima afler it has instiiuted an inquiry under section 22

with raspect lo any charity, the Commission Is salisfist—
{a} That thers Is or has been any misconduct or mismanagsment in
the adminisiration of the charky, and
{b}&:alﬂismcessaynrdommlomfnﬂhopmpmofwmhg
thie properly of tha charlly or securing a proper appication for tha
purposas of the charily of that property o, of propevly coming (o the
charity,

The Comemission may of s own molion do alther or both of ths following
things—
(i) byordcrrsmm any frusies, chadl‘y!rustee,oﬂ!cor agon{ or.
mpbyudtﬂaehmﬂwhohasbemmsponﬂbhforurpmybm
misconduct or mismansgemaent or whosa conduc! has conlributsd lo
M or fackilaled #;
[H)Byorﬂscshbﬂﬁaschmlbrheamnvmdﬂmm

Charitias Act (Northern Ireland) 2008
hitp:/fwww.legistation.gov.uk/nia/2008/12/contents
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6.68.5 As a result of CCNI's 8 Stalulory Inqulries, CCNI issued a total of 11 Npotices
of its lintention to Remove 2 Trustea which provides one month’s nolice in
advance of formal removal:

¢ In 5 of these cases, the Individuals were removed by the charlly before a
Tribuna! hearing to consider thelr appeals. CCNI therefore opled lo
withdraw thelr intention to defend the appeals.

e |n 3 cases, the individuals resigned befors they were formalty removed.
« CCNl formally removed 3 rustees who appear on the CCNI Rregister of
Rremoved Firustees. These individuals are disqualified from acling as

trustees of any charity.

6.6.6 The Review found thal CCNI decisions leading to Orders made ereatad-undar
sSection 33 of the Act have been borme out by the Charity Tribunal.

6.6.7 A lotal of 38 Tribunal cases have been brought to the Tribunal to date.

« 5 in respect of ragistration decislons;

¢ 2 Wwaiver appeals (5,586); and
« 2 Gcharity consent appeals (s5. 86).
6.6.8 A total of 4 appeals have baen brought to the Court of Appeall-High Caurt.

6.6.9 The rationale to suspend or remove a trusiea Is set out In an internal
‘Proposal’ document and "Siatement of the Commisslon’s Reasons in
Accordanca with Sectian 38 of the Charilies Act {NI) 2008’ which are Issued
to Trustees. The Review Team conslderad a number of Proposals and
Statements and found that evidence of mismanagement and misconduct was
adequately set oul,

6.6.10 CCNI's Head of Compliance and Enquirles is responsible for consldering
whether to make sreate-Orders lo underpin actions under Section 33 of lhe
Acl. Legal advice Is roulinely sought, including senior counsel advice for
complex cases. An intemal ‘Step Qut Group’ Is held to critique the evidence
underpinning the decision. The Step Out Group routinely involves the CEQ
and another member of staff who haves not been Involved In the
investigation. The Stap Out Group Is not a declslon making group and

Official Sensitive


2336567
Typewritten Text
S40


Official Sensitive

provides only advice to the Head of Compliance. The internal Step Oul Group
does not record minules of s discussions,

6.6.11 CCNI Commissioners ar8 not involved in,'and do not actively approve
decisions Io take action under Sechion 33 of the Act, Including Removal of
Trustges,

6.6.12 Despile CCNI decisions having been borne oul by the Tribunal to date, the
Revlew Team found this to be an Insuffictent level of scrutiny lo demonsirala
good governance and challenge of a decision to disqualify an individuat nol
only from serving as a Trustea on the charity whare wrongdolng has been
found, but also barring that Individual from ever again serving as a charlty
{rustee on any charity.

6.7 DELIVERING WITHIN AVAILABLE RESOURCES

6.7.1 CCNI have asked DIC for additional rasources and presented a draft Capachy
Review setling out & oplions acrass 2017 (o 2020 and recommending an
Increase in annual budget to £2.312milion.

6.7.2 The Revlew Team found that tha CCNI Commissioners have dedicated a
considerabla amount of thelr Individual time to CCNI work in excess of that
expecled. The CCNI Executiva staff also work hard in an ofien challenging
environmant.

6.7.3 CCNI has used Task and Finish Groups (o agree processes and delegations
The volume and cantent of papers prepared for Commissioners' meetings has
been adapted and continues \o be refined. This has helped define the
Cammissioners and Executive's distinclive roles and bulld lrust where i was
previously lacking.

6.7.4 Whila some tensions are evident between tha Commissloners and staff, these
were nol found to be corrosive and indeed as the body malures, It is likely thal
the currant tendency for micromanagement should reduce and early iensions
will evolve into @ well developed and constructive challenge role.

6.7.5 The Review Team found that CCNI operales overall as an effecliva body, but
that tha curent approach to Rreguiation is causing unsustainable pressure on
current resources,

6.7.6 GCNI reporis that it Is not yet in a posilion to define specific areas of focus
because of a lack of detailed secioral Inlefigence lo alfowing efiective
targeting for Rregulation activity. This destablises the argument that
additional resources should be applied al this time. Untll there Is a beller
understanding of risk, addilional resources cannot be justified.
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CONCLUSION

CCNI havehas been sublect to scrutiny and criticlsm In relation lo Statulory
Inquiries and thel outcomes. Whan charities fail to cooperate with CCNI's
requasis for documentation and explanation, and when individuals ara found
to have abused thelr position or carried out fraud, CCNI has no oplion bul to
use statulory powers.

CCNI's Investigations to date suggest that the local charity saclor is not
subject to widespread and serious misconduct and mismanagemenl. As
sactoral intelligence increases

CCNI should always skrive to find effeclive and efficient ways of exercising ils
Rregulalory powars, including those relating to mismanagement and
misconduct.

The Review Team concludaconcludes (hat the Commission needs to do more
lo siralegically plan its Rregulatory approach. In the absence of secloral
Intelligence to the contrary, CCNI should not assuma tha charlty seclor
presenis a high risk of serious and widespread wrongdoing.

CCN! should wherevar possible take assurance from other, Regulators and
seek to allow secloral support organisations deal with minor issues including
disputes and minor cases of mismanagement.

CCNI has a responsibifity as a Regulalor o clearly arllculata lis role. It is ol
for the public lo iry to guess or Interpret the Charitles AskAct, it is for CCNI to
clearly communicate its activitles and ralionale. A more transparen! approach
by CCNI to propartionale Ryegutation would Improve the public and trustees’
undersianding of CCNI's role and the consequences of wrongdoing.

CCNI decisions to suspend/ remove Yrustses and appoint intetim managears
carry significant implications for trustees and charities and should be subject
io appropriate levels of scrutiny and formal approval by the Commissianers.

CCNI should consider additional In-hause legal supporl to reduce the cost of
external legal counsa! and provide additional legal advice as Monltoring and
Compliance increases. CCNI have in place a Legal Commissloner and 3 in-
house =olicitors. CCNI have access to exlemal counsed seunell and have
established a Legal Sub Commiitee. None of tha senlor slaff are legally
trained. Trainaa lawyers could be Brought in on work experience, This would
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increase undersianding of CCNi's rola across the legal sector.and providas a
cost effective means of Increasing in-house legal advice.

6,8.9 CCNI s required to give Truslees one month's nolice of an Intention to
Remaove them a5 g B slees cf 5 5 B\ Ao of

ga. In BN {as paiore they gra {ofn]at
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GOVERNANCE AND OVERSIGHT

CCNI is a non-Deparimental Public Body overseen by the Depariment for
Communities_ {DIC), wilh a Volunlary and Community Division sponsor team
responsible for governance and accountability.

A Management Statemeni and Financlal Memorandum sels out the
ralalionship batween the BaparimentD{C and CCNI and has bean approved
by the Department of Finance.

The Sponsor Team meelmeets CCNI's senlor staff every other month for
Accountability and Lialson Group meelings to discuss budgets, risks and
progress agalnst targets. A Quarterly Accountabliity Meeting Is chalred by the
respansible Deputy Secrelary 1o discuss risk, performance and key Issues. A
bi-annual mesting Is hald batween the responsible Minister and Commissian.

An internal Audit Revlew of Spensor Control of CCNI was carried oul in
February 2016 by the former Department of Social Development's Inlemal
Audit. H reporied a Satisfactory Audit Opinlon and found that ali appropriate
govemnance and accountability pracesses and documenlation were [n placa,
including accountablity mestings; Quarterly Assurance Siatements;
appropriale drawdown procedures; business and risk plans; appropriale
economic eppraisel procedutas;, and appropriate public  appolntments
procedures.

STRATEGIC OVERSIGHT

Good governance and Departmental challenge of arms length bodies is
expecled to go beyond checking and approving appropriate governance
documenlation. Challenging siralegic direction, probing focus and testing
performance against best practice is also vital if a sponsaring Dapartment s
to truly add value and provide Accounling Officers and Minislers with robust
assurance,

The Review Team found limited evidence of proactive Deparimenlal oversight
In refation lo stralegic direction and application of best praclice. Accountabiity
meeling discussions appear o be confined io rouline business and do nol
avidence robust challenge in relation ito CCNI's approach to proportionalily of
effort across stalulory dutles; making and recording robustly defensible
dacisions; and/ or effeclive use of available resources.

A group comprising officials from DfC and CCNI has been established o
raview the recent legislative changes in England and Wales and consider
whether and how they might apply 1o the Norlhern lreland. The Group
provides a useful forum lo discuss policy and operational delivery.
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7.2.4 DIC officials engage with other jurisdictions to discuss best practice and

7.3

7.3.1

7.4

legisiative proposals, bul have limlled contact with the charitlles sector and
there is no evidence of engagement with sectoral support arganisations and

Helper-GraupsHelpar Organisations,

CONCLUSION

Tha DIC Sponsorship role needs o be sevislled to betler balance basic
governance and accountabllily oversight with providing policy direction on
DIC's expectalions and secloral needs and risks in relation o charily
regulation In Northern lreland.

OPTIONS
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Reference Notes

1.
"A large proportion of respondenls donalad monay lo charity (81%) over a 12 monlh
poriod.. UK wide lavels stand at 70% (CAF, 2015).”

NICVA's State of the Saclor rusearch 2016

hitp:/Avww. nicva.org/sialaofhaseclor/giving

2.
On 19 December 2018, the Chanily Commission for Northam kaland published a thematic
resaarch raport snalysing Informalion an charities registarad sinca the launch of regisiration in
Decembar 2013. Key findings:
+ Combinad incoma of charilies registered to dale stands al fus! over £1biflion - around
10% of the money avallable lo devolved governmant
«  Ona-third have an incoma of £10,000 or less, and 24% hava an income of £5,000 or
foss
s County Anirim is horna lo the mos! chanlies - despile having only 34% of the
popuiation, il is home lo 44% of charities
s 57% of our chanilies exist { advance educatfon. 28% exist to advance refiglon. 2%
axist lo advance animal welfare
« There Is an equitabla gender 5pill among govemance voluntesrs with 50.1% males
and 45.9% females making up Northern ireland’s cherily lruslees
+ 3% of charily trustees are aged over 50, with 5% of charity lrustees baing undar the
age of 30.

Cherity Commission for Northern Irefend Themalic report: the growing Nosthemn Ireland
register of charilles

www chanlycommissionni.org. uk/naws/naver-seen-beforeanalysis-olnl-charity-sector-
released-by-commission/

3.
*79% of tha public in Northem lreland have a madium 1o high lavel of trus! In charitres (30%
high and 49% medium).

Perceplions of trust and confidence are ganerally alfacted by negalive slarias in the media.”

GCN! Public trust and confidence In charitlas rasaarch 2016
hiip /Awwwy charilycommissionni org uk/about-usfrasearchirasearch-reports/#Trust
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