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PLANNING OBLIGATION BY DEED OF AGREEMENT UNDER SECTION 106 OF THE
TOWN AND COUNTRY PLANNING ACT 1990

Relating to land at former Gerway Nursery Sidmouth Road Ottery St Mary EX11 1PN

Dated

Parties

(1)

(2)

(3)

(4)

(5)

1S™ Necedo 2014

EAST DEVON DISTRICT COUNCIL of Council Office Knowle Sidmouth Devon
EX10 8HL (“the Council") and

DEVON COUNTY COUNCIL of County Hall Topsham Road Exeter Devon EX2
4QD (“the County Council’)

WADDETON PARK LIMITED (Co. Regn. No. 05827399) of Greendale Court Clyst
St Mary Exeter Devon EX5 1AW (‘the First Owner”)

TERRY ADAMS RESIDENTIAL LLP (Co. Regn. No. OC347417) of Greendale
Court Clyst St Mary Exeter Devon EX5 1AW (“the Second Owner")

WILLIAM MCKENNA LINDON TRAVERS of Upper House Upper House Lane
Shamley Green Guildford Surrey GUS5 0SX (“the Third Owner”)

Introduction

The Council is the local planning authority by whom the Obligations imposed by this

Agreement shall be enforceable

The County Council is a local planning authority the highway authority and the
education authority by whom the Obligations imposed by this Agreement shall be

enforceable

The First Owner is the registered proprietor with title absolute under title number
DN125291 of part of the Land subject to the entries disclosed on the Charges

Register of the said title but otherwise free from incumbrances

The Second Owner is the registered proprietor with titte absolute under title number
DN125293 of part of the Land subject to the entries disclosed on the Charges

Register of the said title but otherwise free from incumbrances
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5. The Third Owner is the registered proprietor with title absolute under title number
DN493818 of part of the Land subject to the entries disclosed on the Charges
Register of the said title but otherwise free from incumbrances

B. The Council has resolved to grant planning consent for the Development subject to
the prior completion of this Agreement to secure the benefits herein set out to

mitigate against the impact of the Development
NOW THIS DEED WITNE S SES as follows-
1. Definitions

For the purposes of this Agreement the following expressions shall have the

following meanings unless the context requires otherwise

“1990 Act” means the Town and Country Planning Act 1990 as
amended
“Affordable Dwellings” means at least 35% of the total number of Dwellings {of

which 5% of the total number of Affordable Dwellings are
required to be suitable for disabled use meaning accessible
and useable by wheelchair users) to be constructed on the
Land as part of the Development including all parking spaces
and residential curtilage associated with such Affordable
Dwellings and used for Affordable Housing

“Affordable Housing" means units of subsidised housing within the meaning of
National Planning Policy Framework or any policy statement

or circular that may supersede it

“Affordable Rented Units” means homes available at a rent level of up to 80% of local
market rent to include the service charge (where applicable)
to be agreed in writing with the Council

“the Application” means the application for outline planning permission
submitted to the Council for the Development and registered
by the Council and allocated reference number
14/1227/MOUT

“Biodiversity Area” means the 18 metre strip of land along the northern part of

the Development to be provided and maintained in



“Chargee”

“Commencement of

Development”

“Common Housing

Register”

“Detailed Application”

“Detailed Approval”

“Development”

accordance with the On Site Open Space Specification as an

area to improve biodiversity

means any mortgagee or chargee of the Registered Provider
or of an Affordable Dwelling following any transfer or grant of
a Shared Ownership Lease of an Affordable Dwelling by the
Registered Provider or the successors in title to such
mortgagee or chargee or any receiver or manager (including
an administrative receiver) appointed pursuant to the Law of
Property Act 1925

means the date on which any material operation (as defined
in section 56(4) of the 1990 Act) forming part of the
Development begins to be carried out other than (for the
purposes of this Agreement and for no other purpose)
operations consisting of site clearance demolition work
archaeological investigations investigations for the purpose
of assessing ground conditions remedial work in respect of
any contamination or other adverse ground conditions
erection of any temporary means of enclosure the temporary
display of site notices or advertisements and similar
expressions such as "Commence the Development” shall be

interpreted in the same way

means in the case of Social Rented Units and Affordable
Rent Units the register or list of applicants maintained by
Devon Home Choice and in the case of Shared Ownership
Units the register or list of applicants maintained by the

Regional Homebuy Agent
means an application for Detailed Approval

means approval of reserved matters submitted pursuant to

the Planning Permission

means the development of the Land for ‘phased residential
development {use class C3) of up to 45 dwellings with
associated open space and infrastructure’ as the same is

more particularly described by the Application
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“Dispose Of”

“the Drawing”

“Dwelling”

“Eligible Persons™

“Final Certificate”

means a disposal by way of any transfer of a freehold
interest or registrable leasehold interest in a Dwelling built

pursuant to the Planning Permission

means the drawing annexed hereto and numbered 3003/002
Rev G

means any dwelling {including a house flat or maisonette) to
be constructed on the Land pursuant to the Planning

Permission

means a person who is in housing need and unable to
secure accommodation suitable for their needs in the open
housing market within the District of East Devon (‘the
District’) and who is registered on the Common Housing
Register and who additionally satisfies one or more of the
following criteria such criteria to be applied in the order of

priority set out below

(1) have been living in the Districi for the last three years,

or

{2) he is in full employment in the District working more

than 16 hours per week, or

{3) he has been resident in the District for periods totalling

at least three of the last five years, or

{4) he has a close family association with the District in
that his mather father son daughter or sibling has been
ordinarily resident in the District for a continuous period
of five years immediately prior to the Affordable
Dwelling in question being offered to them and where a
caring dependency relationship can be demonstrated,

or
{5) he is ordinarily resident in the District

means the certificate issued by the Head of Planning
following the Final Maintenance Inspection of the On Site



“Final Maintenance

Inspection”

“Habitat Mitigation

Contribution

““Head of Planning

“Highway Works”

113 Land!!

“Local Connection”

“Maintenance Period”

Open Space confirming that the On Site Open Space has
been maintained in accordance with the On Site Open
Space Specification and that the plants and trees are in good
health

means the inspection or inspections of the On Site Open
Space conducted by the Head of Planning to ensure that the
On Site Open Space has been maintained in accordance
with the On Site Open Space Specification and that the
plants and trees are in good health and to determine whether
it is appropriate to issue either a Remedial Notice or the

Final Certificate

means the sum of £28,170 (Twenty Eight Thousand One
Hundred and Seventy Pounds) towards mitigating the impact
of the Development on the Pebblebed Heaths SAC / SPA

means the Council's head of planning services for the time

being

means those works to form a new access and to narrow the
carriageway to 4.8 metres at the wide point approximately
6.8 metres wide on the Sidmouth Road and create a 1.4/2
metre wide footway which will then link the Development to

the town centre and all those works shown on the Drawing

means the land principally at the former Gerway Nurseries
Sidmouth Road Ottery St Mary as the same is shown for the
purposes of identification only edged red on the Plan being

the application site for the purposes of the Application

means someone living in the Parish of Ottery St Mary or

failing that the District

means the period between the issue of the Practical
Completion Certificate and the date the On Site Open Space
is transferred to the Management Company such period
being not less than fwelve (12) months {or an alternative

time period at the Head of Planning’s discretion)
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“Management Company”

“Management Scheme”

*Monitoring Charge”

“Nomination Agreement”

“Obligations”

“Occupation”

“On Site Open Space”

“On Site Open Space

Specification

means a company to be established or employed by the
Owners the purpose of which will be (amongst other things)
to manage and maintain the Open Space in accordance with
the provisions in the Sixth Schedule hereto or as may be

agreed in writing between the Owners and the Council

means the scheme or schemes to be submitted by the
Owners to the Council for the Council's approval as the
mechanism for securing the in perpetuity maintenance of the
Open Space in accordance with the Open Space
Specification which may include at the Owners’ own expense

creation or employment of the Management Company

means the sum of £2160 towards the Council's costs of

monitoring and administering this Agreement

means the agreement or an agreement substantially in the
form of the nomination agreement set out in the Fifth
Schedule to this Agreement and which governs the ability of
the Council to nominate occupiers for the Affordable

Dwellings

means the planning obligations and restrictions contained in

the Schedules to this Agreement

means occupation of a Dwelling (except for the purposes of
marketing) on a residential basis and “Occupy” or “Occupied’
or “Occupancy” shall where the context so requires have the

same meaning

means an area of at least 350sgm of informal public open
space to be provided in the Development together with any
other area of the Development available to the public but
which do not form part of the curtilage of any Dwelling and

the Biodiversity Area

means the specification and the scheme for the detailed
layout and the programme for the provision of all elements of
and the maintenance of the On Site Open Space and the
Biodiversity Area within the Development to be submitted to



“Open Market Unit”

“QOpen Space

Contribution”

“Owners”

“Perpetuity”

“the Plan”

“Planning Permission”

“Practical Completion

Certificate”

“Primary School Education

Contribution”

and approved in writing by the Council and once approved
shall not be amended other than by agreement between the

Owners and the Council

means a Dwelling to be constructed on the Land other than
the Affordable Dwellings and reference to Open Market Units

shall refer to any such unit in the plural

means the sum of £96,553 (Ninety Six Thousand Five
Hundred and Fifty Three Pounds) towards the provision,
maintenance or enhancement of public open space within

the vicinity of the Development

means where the context so requires the First Owner the

Second Owner and the Third Owner

means the period of 80 years from the date of this

Agreement

means the plan attached to this Agreement and numbered

130406 L0101 RevE

means the outline planning permission subject to conditions
substantially in the form of the draft annexed hereto granted
pursuant to the Application and the expression the Planning
Permission shall include all approvals (including approval of

reserved matters) granted pursuant to it

means the certificate or certificates issued by the Head of
Planning once he is satisfied that the On Site Open Space

has been completed

means the sum of £127,817 (One Hundred and Twenty
Seven Thousand Eight Hundred and Seventeen Pounds) as
a financial contribution towards improved or additional
primary school education facilities at the primary school
which will provide primary school education for residents of

the Development and being the sum that has been

* calculated by the County Council as required to enable the
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N"" 2 DRAFT DECISION

EAST DEVON DISTRICT COUNCIL
Council Ofiices, Knowle
Sidmouth, Devon EX10 8HL

Donct Caunzd

TOWN AND COUNTRY PLANNING ACT 1980

GRANT OF PLANNING PERMISSION

Applicant: Waddeton Park Ltd Application No: 14/1227/MOUT

Address: Formmer Gerway Nurseries
Sidmouth Road Date of 16 May 2014
Ottery St Mary Registration:
EX11 1PN

Agent: PCL Planning Ltd Date of Decision:

Address: MrR Bailey
1st Floor
3 Silverdown Office Park
Fair Oak Close
Clyst Honiton
Exeter
EX5 2UX

Proposal: Phased residential development {(use class C3) of up to 45 dwellings with
associated open space and infrastructure {means of access only to be
determined)

Location: Former Gerway Nurseries
Sidmouth Road
Ottery St Mary
EX11 1PN

The Council hereby grants permission to carry out the development described in the
application and the plans attached thereto:

1. Application for approval of the reserved matters shall be made to the Local Planning
Authority before the expiration of three years from the date of this permission. The
development hereby permitted shall be begun before the expiration of two years from
the date of approval of the last of the reserved matiers to be approved.

(Reason - To comply with section 92 of the Town and Country Planning Act 1990 as
amended by Section 51 of the Planning and Compulsory Purchase Act 2004.).

2. Approval of the details of the layout, scale and appearance of the building (s), and the
landscaping of the site (hereinafter called "the reserved matters") shall be obtained
from the Local Planning Authority in writing before any development is commenced.
(Reason - The application is in outline with one or more matters reserved.)

3. A statement of compliance and details of all mitigation necessary to ensure that the
development is undertaken in accordance with the submitted Phase 1 habitats survey

14/1227/MOUT Page 1



DRAFT DECISION

and accompanying detailed species reports, shall be submitted to and agreed in writing
by the Local Planning Authority prior to the commencement of development. The
development shall proceed in accordance with the agreed statement and mitigation
measures.

(Reason - To ensure the continued ecological status of the site in accordance National
Guidance and Policy ENS { Wildlife Habitats and Features) of the adopted East Devon

Local plan.)

Accompanying the submission of all reserved matter applications, tree protection details
(broadly in accordance with the Report by Land Mark Trees referenced
SLP/GRWI/AIA/G1a - dated 9/05/2014), to include the protection of hedges and shrubs
together with a shade cast assessment shall be submitted to and approved in writing by
the Planning Authority. These shall adhere to the principles embodied in BS 5837:2012
and shall indicate exactly how and when the trees will be protected during the site
works. Provision shall also be made for supervision of tree protection by 2 suitably
qualified and experienced arboricultural consultant and details shall be included within
the tree protection statement. The development shall be carried out strictly in
accordance with the agreed details.

In any event, the following restrictions shall be strictly observed:

(a) No burning shall take place
{b) No trenches for services or foulfsurface water drainage shall be dug within the crown

spreads of any retained trees (or within haif the height of the trees, whichever is the
greater) unless agreed in writing by the Local Planning Authority. All such installations
shall be in accordance with the advice given in Volume 4: National Joint Utilities Group
(NJUG) Guidelines For The Planning, Installation And Maintenance Of Utility Apparatus
In Proximity To Trees (Issue 2) 2007.

(¢) No changes in ground levels or excavations shall take place within the crown
spreads of retained trees (or within half the height of the trees, whichever is the greater)
unless agreed in writing by the Local Planning Authority.

(Reason - To ensure retention and protection of trees on the site in the interests of
amenity and to preserve and enhance the character and appearance of the area in
accordance with policies D1 (Design and Local Distinctiveness), D4 {(Landscape
Requirements) and D5 (Trees on Development Sites) of the East Devon Local Plan.)

No development shall take place until the applicant has secured the implementation of a
programme of archaeological work in accordance with 2 written scheme of investigation
which has been submitted by the applicant and approved by the Planning Authority.

The development shall be carried out at all times in strict accordance with the approved
scheme, or such other details as may be subsequently agreed in writing by the Local
Planning Authority.

(Reason - To ensure thatan appropriate record is made of archaeological evidence
that may be affected by the development in accordance with Policy EN8 (Proposals
affecting sites which may potentially be of archaeological importance) of the adopted

East Devon Local plan.).

The development hereby permitted shall be undertaken in accordance with the
submitted Flood Risk Assessment prepared by Teignconsult (reference number
373/FRA2 V4 - 09.05.2014)

14/1227/MOUT Page 2



= =

B2 m =S = m

DRAFT DECISION

(Reason - To secure the development in accordance with the submitted Flood Risk
Assessment and ensure that suitable mitigation is provided. In accordance with
National Planning Guidance.)

Lighting of public areas on site shall only be provided in accordance with a detailed
scheme which shall be submitted to and agreed in writing by the Local Planning
Authority prior to its first installation. The development shall only take place in
accordance with the agreed details:

(Reason - In the interests of the character and appearance of the area and the
ecological status of the site in accordance with Policy D1 (design and Local
Distinctiveness) and EN6 (Wildlife and Habitats) of the adopted East Devon Local Plan.)

A Construction and Environment Management Plan (CEMP) shall be submitted to and
approved by the Local Planning Authority prior to any works commencing on site, and
shall be implemented and remain in place throughout the development. The CEMP
shall include details in respect of at least the following matters :

- Air Quality,

- Water Quality,

- Lighting,

- Noise and Vibration,

- Pollution Prevention and Control,

- Any Road Closures,

- Hours during which Delivery and Construction traffic will Travel to and from the site

- Compound/location where all building materials, finished or unfinished products, parts,
crates, packing materials and waste will be stored during the demolition and
construction phases

- Areas on-site where delivery vehicles and construction traffic will load or unload
together with confirmation that no construction traffic or delivery vehicles will park on the
County highway for loading or unloading purposes, unless prior written agreement has
been given by the Local Planning Authority

- Details of wheel washing facilities and obligations

- The proposed route of all construction traffic exceeding 7.5 tonnes

- Details of the amount and location of construction worker parking.

- Photographic evidence of the condition of adjacent public highway prior to
commencement of any work

- All Monitoring Arrangements.

Construction working hours shall be 8am to 6pm Monday to Friday and 8am to 1pm on
Saturdays, with no working on Sundays or Bank Holidays. There shall be no burning on
site. There shall be no high frequency audible reversing alarms used on the site.
(Reason - To protect the amenities of existing and future residents in the vicinity of the
site from noise, air, water and light pollution in accordance with Good Practice and
guidance in the National Planning Policy Framework.)

In the event of any contamination of soil and/or ground or surface water be discovered
during excavation of the site or development, the Local Planning Authority shall be
contacted immediately. Site activities in the area affected shall be temporarily
suspended until such time as a method and procedure for addressing the contamination
is agreed upon in writing with the Local Planning Authority and/or other regulating
bodies.

14/1227/MOUT Page 3
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DRAFT DECISION

(Reason - To ensure that any contamination existing and exposed during the
development is identified and remediated in accordance with Good Practice and
guidance in the National Planning Policy Framework.)

Visibility splays shall be provided, laid out and maintained for that purpese at the site
access in accordance with the attached diagram 3003/002 Rev:G where the visibility
splays provide intervisibility between any points on the X and Y axes at a height of 0.5
metres above the adjacent carriageway level and the distance back from the nearer
edge of the carriageway of the public highway (identified as X) shall be 2.4 metres and
the visibility distances along the nearer edge of the carrtageway of the public highway
(identified as Y) shall be 43 metres in both directtons.

(Reason - To provide adequate visibility from and of emerging vehicles in accordance
with Policy TA7 (Adequacy of Road Network and Site Access) of the East Devon Local

Plan.)

No part of the development hereby approved shall be commenced until details of the
treatment of the visibility splays required by condition 1 above and the means of
defining the boundary between the visibility splay and the remainder of the application
site have been submitted to and approved by the Local Planning Authority.

(Reason - To ensure that the visibility splays are provided to a standard acceptable to
the Local Planning Authority in accordance with Policy TA7 (Adequacy of Road Network
and Site Access) of the East Devon Local Plan.)

The site access shall be constructed, laid out and maintained thereafter in accordance
with the attached diagram 3003/002 Rev: G.

The site access road shall be widened and maintained thereafler to not less than 5.5
metres for the first 20 metres back from its junction with the public highway and shall be
provided with 10 metre kerb radii at the junction

(Reason - To provide a satisfactory access to the site, to protect the pedestrian priority
on the footway and to minimise congestion of the access in accordance with Policy TA7
(Adequacy of Road Network and Site Access) of the East Devon Local Plan.)

The existing access shall be effectively and permanently closed in accordance with
details which shall previously have been submitted to and approved by the Local
Planning Authority as soon as the new access is capable of use

(Reason - To prevent the use of a substandard access and to minimise the number of
accesses on to the public highway in accordance with Policies D1 (Design and Local
Distinctiveness) and TA7 (Adequacy of Road Network and Site Access) of the East
Devon Local Plan.)

No other part of the development hereby approved shall be commenced until the,
access, parking facilities, visibility splays, turmning area and access drainage have been
provided and maintained in accordance with details that shall have been submitted to,
and approved in writing by, the Local Planning Authority and retained for that purpose at
all times

(Reason - To ensure that adequate facilities are available for the traffic attracted to the
site in accordance with Policy TA7 (Adequacy of Road Network and Site Access) of the
East Devon Local Plan.)

14/1227/MOUT Page 4
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DRAFT DECISION

15. In accordance with details that shall previously have been submitted to, and approved
by, the Local Planning Authority, pravision shall be made within the site for the disposal
of surface water so that none drains on to any County Highway
(Reason - In the interest of public safety and to prevent damage to the highway in
accordance with Policy TA7 (Adequacy of Road Network and Site Access) of the
adopted East Devon Local Plan.)

16. The development hereby approved shall not be carried out otherwise than in
accordance with a phasing programme which shall previously have been submitted to
and approved by the Local Planning Authority in writing.

(Reason -To ensure the proper development of the site in accordance with Policies D1
(Design and Local Distinctiveness) and TA7 (Adequacy of Road Network and Site
Access) of the East Devon Local Plan.)

17. No part of the development hereby permitted shall be first occupied before 1st April

2015.
(Reason -To allow the necessary improvements to foul sewerage network to be

programmed by the Drainage Authority in accordance with National Planning Policy
Guidance.)

NOTE FOR APPLICANT

Informative:

In accordance with the requirements of Article 31 of the Town and Country Planning
(Development Management Procedure) {England) Order 2010 in determining this
application, East Devon District Council has worked positively with the applicant to ensure
that all relevant planning concerns have been appropriately resolved.

This permission shall be read in accordance with the signed Section 106 Agreement dated

The plans relating to this application are listed below:

3003/002 REV G Proposed Site Plan 02.09.14

130406 LO1 01 Location Plan 21.05.14

Yy A

Service Lead - Planning

THIS DECISION IS NOT A DECISION UNDER BUILDING REGULATIONS AND THE
APPLICANT SHOULD ENSURE THAT ALL NECESSARY APPROVALS FOR THE SAME
PROPOSAL AND THE SAME PLANS ARE OBTAINED BEFORE COMMENCING ANY
WORK ON THE SITE.

14/1227/MOUT Page 5



DRAFT DECISION

Please refer to the accompanying notes which form part of this decision notice.
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“Provided"”

“Registered Provider”

“Remedial Notice”

“Sale Contract”

“Secondary School

Education Contribution”

Development to proceed

means in the context of the provision of Affordable Dwellings
on the Land substantial completion of the Affordable
Dwellings fitted out so that they are immediately available for
residential occupation AND the transfer of the Affordable
Dwellings to a Registered Provider in accordance with the
terms of a Sale Contract

means a registered provider of social housing as defined in
section 80 of the Housing and Regeneration Act 2008 and
registered as a non-profit organisation in accordance with
section 115(1)(a) of that Act as approved by the Council

means the notice or notices issued by Head of Planning
either pricr to or during the Maintenance Period (if
appropriatz | requiring the Owners to carry out any works that
he considers to be necessary for the On Site Open Space
and / or the Biodiversity Area to be provided in accordance
with the aporoved detalls including (without limitation) ra-
planting of unnealthy dead diseased or dying plants and
irees and = tmescale within which those works are to ba

complisted

means a contract for the sale and purchase of the Affordabiz
Dwellings and the land on which they are to be built entsrad

into betwazn the Owners and 2 Ragisterad Provider

means the sum of £123,120 (One Hundred and Twanty
Three Thousand One Hundred and Twenty Pounds) as a
financial contribution towards mproved or additional
secondary school education facilities at The King's School
Ottery St Mary which will provide second schoo! education
for residents of the Development and being the sum that has
been calculated by the County Council as required to enable
the Development to proceed or in the event the County
Council have not secured the capital resources necessary to
expand The King's School as evidenced by the County

Council having a binding commitment to proceed with the



“Shared Ownership Lease’

“Shared Ownership Units"”

*Social Rented Units”

“Staircasing Receipts”

“Working Days”

proposed extension at the date of Commencement of
Development then the Owners shall pay in the alternative the
financial sum of £15,580 (Fifteen Thousand Five Hundred
and Eighty Pounds) as a financial contribution towards the
mitigation of potentially having to transport secondary school
children who were unable to attend school at The King's
School to attend the next nearest secondary school in

Honiton

means a long shared ownership lease (as defined in section
622 of the Housing Act 1985 or successor provision) with a
Registered Provider substantially in accordance with the
Homes and Communities Agency {or successor body) Model
as at the date of any such lease where the purchaser
purchases an initial share of the equity between 25 ~ 80%
and pays rant on the remaining unsold equity and where
additiona share of the equity can be purchased provided

that no more than 80% of the equity can be purchasad

means those Affordable Dwellings to be let by way of Sharzad
Ownership Lease and lhe expression Shared Ownership

Units shall be construed accordingly

means rousing avai'able to rant on an assured t2nancy or
assured shorthold tenancy al a rent level not more 1han the
Homas and Communities Agency guideline target rants
recommended for the area and the type of accommodation
(as may be set from time to time through the National Rent
Regime) and the expression Social Rented Unit shall be

construed accordingly

means any monies receved by the Owner or Registered
Provider (as appropriate} in respect of a Shared Ownership
Unit as a result of the leaseholder exercising a right to
increase their share of the equity (and any part of such

monies)

means a day other than a Saturday. Sunday or Public Bank

10
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3.1
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4.1

Holiday in England
Construction of this Agreement

Where reference is made to any clause paragraph schedule or recital such
reference (unless the context otherwise requires) is a reference to a clause

paragraph schedule or recital in this Agreement

Words importing the singular meaning where the context so admits include the

plural meaning and vice versa

Words of the masculine gender include the feminine and neutsr genders and words
denoting actual persons include companies corporations and firms and all such

words shall be construed interchangeably in that manner

Where more than one person is obliged to observe or perform an Obligation the
Obligation can be enforced against all such persons jontly and against each

individually unless there 1s an express provision otherwise

Any refarance to an Act of Parliament shall include any modification extensian or re-
gnactmant of that Act for the time being in force and shall include all instruments
orders plans regulations parmissions and directions for the time beaing mads issued

or given under that Act or dariaing vahdly from it

Referances to any party to this Agreement shall include the successors in title to
that party and to any deriving title through or under that party and referances to any

local authority shall includ= the successors to its vanous statutory functions
Legal Basis
This Agreemant 1s mads as a deed pursuant to Section 106 of the 1990 Act

The Obligations imposed upon the Owners under this Agreement create planning
obhgations pursuant to section 106 of the 1990 Act and are enforceable by the
Council and/or the County Council as the local planning authorities against the

Owners and their successors in title
Conditionality

This Agreement is conditional upon the Pianning Permission being granted

pursuant to the Application

11



4.2

91

92

9.3

94

If the Planning Permission granted pursuant to the Application should expire before
Commencement of Development or shall at any time be revoked this Agreement

shall forthwith determine and cease to have effect
The Owners' Covenants with the Council

The Owners covenant with the Council to observe and perorm the Obligations

contained in the First Schedule
The Owners' Covenants with the County Council

The Owners covenant with the County Council to observe the Obligations contained

in the Second Schedule
The County Council's Covenant with the Owners

The County Council covananis with the Owners to observe the covenants contained

in the Third Schedule
The Council's covenants with the Owners

The Counc!l covenants with the Owners to observe the covenants contained in the

Fourth Schedule

Miscellaneous

Upon the complstion of this Agreement the Qwners shall pay the reasonable legal
costs of the Council and the County Couneil incurred in the negotiation praparation

and execution of this Agreement

No provisions of this Agreement are intendad to or will operate to confer any bensfit
pursuant to the Contracts (Rights of Third Parties) Act 1998 on a person who is not
named as a party to this Agreement except that the application of that Act shall not
prevent all or any of the future successors in title or to the statutory functions of any
of the parties to this Agreement from being able to benefit from or to enforce any of

the Obligations in this Agreement
This Agreement shall be registerable as a local land charge by the Council

Where the agreement approval consent or expression of satisfaction 1s required by

one party from another party under the terms of this Agreement such agreement

12



9.5

96

9.7

o
w

912

approval consent or expression of satisfaction shall not be unreasonably withheld or

delayed

Any such agreement approval consent or expression of satisfaction shall unless
otherwise stated in this Agreement be given on behalf of the Council by the Head of

Planning

Any notices shall be deemed to have been properly served if sent by recorded
delivery to the principal address or registered office (as appropriate) of the relevant
party and shall be deemed to have been served the day after it has been sent

The Council will upon the written request of the Owners at any time after the
Obligations under this Agresment have been fulfilled issue written confirmation of

the same and thereafter cancel all related entries in the Register of Local Land

Charges

Insofar as any clause or clauses of this Agreement are found (for whatever reason)
to be invald illegal or unenforceable then such invalidity illegality or unenfarceability

shall not affect the validity or enforceabilty of the remaning provisions of this

Agreemeant

This Agrzemant shall cease to have effect (insofar only as it has not already been
complied wih) if the Planning Permission shall be quashed revoked aor othenvise
withdrawn or |without the consent of the Owners) it is madified by any statutory

procedurs or expires prior to Commencemant of Davelopment

No persor shall be liablz for any breach of any of the Obligations after they shall
have parizd with their interest in the part of the Site where the breach has occurred
but without orajudice to hability for any subsisting braach arising prior to parting with

such interast

Nothing in tris Agreement shall prohibit or limit the right to develop any part of the
Land n accordance with a planning permission (other than the Planning

Permission) granted (whether or not on appeal) after the date of this Agreeament

No owner or occupier of a Dwelling or their mortgagee (whether or not a mortgagee
in possession) shall be liable for any breach of the Obligations given pursuant to
this Agreement SAVE THAT this clause shall not apply in respect of the Affordable

Dwellings

13



9.13

9.14

9.15

10

11.

Any financial contribution payable pursuant to this Agreement shall be Index-Linked

in accordance with Clause 11 hereto

No mortgagee of the Land {as opposed to a mortigagee of a Dwelling) shall be liable
for any breach of the Obligations unless a mortgagee in possession and no
mortgagee shall be liable for any pre-existing breach SAVE THAT this clause shall
not apply in respect of any of the Land upon which the Affordable Dwellings are
constructed nor any purchasers from a mortgagee in possession who shall be

bound by the terms of this Agreement

Al financial contributions payable pursuant to this Agreement have been calculated
on the basis that the Development will deliver 45 Dwellings and in the event the
Development delivers less than 45 Dwellings the amount of the financia

contributions payable pursuant to this Agreement shall be reduced pro rata

Waiver

No wawer (whether exprass or imglied) by any party to this Agresment of any
braach or default in performing or observing any of the provisians of this Agreement
by any other party shall constitute a continuing waiver and no such waiver sha
prevent the party granting it (or implied to have done so) from enforcing any of the

relavant provisions or from acting upon any subsaquant breach or default

Indaxation

Whers ary provision of this Agreement provides for any sum (o be pad by ins

Ownars it shall be increased only in accordance with the indexation provisions of

this clause and at the date or dates upon which the increased sum 15 calculated ths

following formula shall be used

C=£Yx A
whera
A is the value of the index specified in the provision cancerned or if none 1s
specified the BCIS All In Tender Price Index last published before the date
hereof
B is the value of such index last published before the said calculation
c is the sum in question after application of this formula and
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12.

13,

14.

15.

16.

£Y is the sum to which this farmula is applied

provided that if the said index shall cease to exist there shall be substituted such
other index of building costs as shall be specified by the Council acting reasonably

VAT

All sums payable under this Agreement shall be deemed to be exclusive of Vaiue
Added Tax where applicable and except where otherwise stated the party liable to
make the payment shall also be liable to pay any Value Added Tax due

Jurisdiction

This Agreement is governed by and interpreted in accordance with the law of
England and Wales and the County Court in whose district the Land is situated shall
have full jurisdiction to hear and determine proceedings arising from or relating to

tnis Agraement or for the enforcement of its terms or any of them

Delivery

The provisions of this Agreement (other than this clause which shall be of

immediate effect) shall be of no effect until this Agreement has besn dated

Arbitration

Any dispute or difference arising betwean the parties with regard to ther respechva
nghts and obligations as to any matter or thing in any way arising out of or
connected with the subject matter of this Agreement shall be referred to the
decision of a single arbitrator {0 be agreed bebween the parties or failling agrezmant
hetween them to be nominated by the President for the time being of the Royal
Institution of Chartered Surveyors and any such reference shall be deemed to be a
submission to arbitration within the meaning of the Arbitration Act 1996 or any
statutory modification or re-enactment for the time being in force but WITHOUT
PREJUDICE to the ability of the Council and / or County Council to take such action

as is deemed appropriate to secure compliance with the terms of this Agreement
Provision of Information

The Owners shall provide such information (or allow access o the same} as is
reasanably requested by the Council or the County Council to assist and enable the
Council or the County Council to determine whether the Obligations herein

exprassed have been or are being complied with

15



IN WITN E S S of which the parties hereto have executed this Agreement as a deed the

day and year first before written

1.1

18]

FIRST SCHEDULE

Obligations by the Owners to the Council

Affordable Housing

Prior to Commencement of the Development (and as part of a Detailed Approval)
the Owners and the Council shall agree the location type and tenure of the

Affordable Dwellings and shall not Commence the Development until the Detailed

Approval has been given

To give at least 10 Working Days written notce to the Council as soon as 50% and

75% Occupancy is reached of the Open Markst Units

{iv)

] To construct the Affordable Dwelings in accordance with the
Detailed Approval pursuant to paragraph 1.1 above and so as to be
indistinguishable from Open Market Units and to Code for Sustanable
Homes Level 3 and the Homes and Communities Agency's Design and
Quality Standards applicable at the time of construction and tharaafter fo
transfer the completed Affordable Dwellings to a Regsierad Prowider in

accordance with sub-paragraph (i) hereto

Subject to the paragraphs below the Owners and/or a Registered Provider
as appropriate shall not at any time permit the Affordable Dwellings to be
occupied other than as Affordable Housing by an Eligible Person and their

dependents and who have a Local Connection

To have Provided 50% of the Affordable Dwellings to the Registered
Provider prior to completion of 50% of the Open Market Units and to have
Provided all the Affordable Dwellings to the Registered Provider prior to
completion of 75% of the Open Market Units

To give one month's written notice to the Council of the date when the

Affordable Dwellings {or any of them) shall be available for Occupation

16

B UM Dm PR Y DY W W N W G

L)

my T

AL Ay LT (1] Ly [T 1] all) L7 1]

Aty

-y



T TR T T 1

=

(vii)

{vini)

To ensure that the Affordable Dwellings will remain as such in Perpetuity

subject fo the provisions of paragraph 1.4 below

To ensure that all the Affordable Dwellings together with their respective
curtilages will abut a publicly adopted highway or roads and footways the
subject of a bonded road making agreement under section 38 of the
Highways Act 1980 {or enjoy ready and free access thereto via an
intervening private drive) and have ready and free access to all usual
domestic services needed for residential occupation of such Affordable
Dwellings without & Registered Provider having to maks any payment
either to the Owners or any third party for any right of way or right to use

such services or connect to them

To provide 10% of the Affordable Dwellings as Social Rentad Units 60% of
the Affordable Dwellings as Affordable Rented Units and 30% of the
Affordable Dwellings as Sharad Ownership Units unless agraad otharwise
in writing by the Counct and together of which 5% shall bs suitable for

disabled use meaning accessible and useable by wheelchair users

Nat to permit Occupation of any Affordable Dwelling unigss ana until the
Owners and/or the Registerad Provider {as appropriatz} has entered into

the Nomination Agreement with the Council

The Chargee pnior to seeking to dispose of any Affardable Dwelling(s) pursuant to

any default under tha terms of s morigage or chargz shall give pror notfice in

writing to the Counci! of its ntention to dispose and

In the event that the Council responds within six weeks from receipt of the
notce indicating that arrangements for the transfer of the Affordable
Dwelling(s} can be made in such a way as to safeguard them as Affordable
Dwelling(s) then the Chargee shall cooperate with such arrangements and

use its reasonable endeavours to secure such transfer

If the Council or any other person cannot within six weeks of the date of
service of its response under paragraph 1.4 (i) secure such transfer then
providad that the Chargee shall have complied with its obligations under
paragraph 1.4 the Chargee shall be entitied to dispose of the Affordable
Dwelling(s} as Open Market Unit(s) free of the restriction set out in this

paragraph 1

r



1.5

1.6

1.7

2.1

PROVIDED THAT at all times the rights and obligations in paragraph 1.4 shall not
require the Chargee to act contrary to its duties under the charge or mortgage and
that the Council must give full consideration to protecting the interests of the

Chargee in respect of monies outstanding under the charge or mortgage

Where the number of Dwellings to be constructed on the Land differs from the 45
permitted by the Planning Permission either pursuant to the Detailed Approval or by
virtue of any other amendment or modification thereto with the result that the
number of Dwellings is increased or reduced then the number of Affordable
Dwellings to be provided under paragraph 1.3 shall be recaiculated so as to ensure
that at all times there shall be provided no less than 35% of the Dwellings as
Affordable Dwellings of which 10% shall be Social Rented Units 60% Affordable
Ranted Units and 30% Shared Ownership Units

In ralation to a Shared Ownership Unit the obligations of this paragraph 1 of the
First Schedule shall not apply where the owner of said unit has been granted a
waiver to the requiremants of the Designated Protected Area Order (S| 2009/2098) (or
such other regulations restnicting the ability to achieve 100% starcasing) and the owner
subsequently acquires such percentage that will take ther mwnership to 100% of the said
unit or to the successors n bitle to any such persons

In the event of any Sharad Ownership Units being released from the Affordable
Housing restrictions herain contained by virtue of the Owner exercising their option
to purchase 100% of the squity in the said unit the Owner shall provids the District
Council with details of Staircasing Receipts from the said Shared Ownearship Unit
and in co-operation with the District Council r2ach agreement to invest 100% of the
Staircasing Rzceipts If any, arising from the Shared Ownership Dwellings in the
provision of new build Affordable Housing or to invest in measures (o enhance the
provision of Affordable Housing within the administrative area of the District Council
including facilitating the acquisition of market housing or the conversion or
refurbishment of existing housing to bring such housing back into beneficial use to
enable it 1o be occupied provided that the use of the Staircasing Receipts 1s imited

to the provision within District
Monitoring Charge

Prior to the Commencement of Development to pay to the Council the Monitoring
Charge and for the avoidance of doubt the provisions of Clause 10 shall not apply

to this sum

Contributions

18
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3.1

3.2

a3

4.1

42

4.4

Prior to the Commencement of Development to pay o the Council the Habitals
Mitigation Contribution and not to permit or cause Commencement of Development
until the Habitats Contribution has been paid to the Council

Prior to the Occupation of any of the Dwellings to pay to the Council 50% of the
Open Space Contribution and not to permit or cause Occupation of any of the
Dwellings until the Habitats Contribution has been paid to the Council

Prior to the Occupation of 50% of the Dwellings to pay to the Council the remaining
50% of the Open Space Contribution and not to permit or cause Occupation of 50%
of the Dwellings until the remaining 50% of the Open Space Contribution has been

paid to the Counci!

On Site Open Space and Biodiversity Area

Prior to Commeancement of the Developmant (and as part of a Detalled Application)
the Ownars and the Council shall agres the location dimension and boundares of

the On Sita Opan Space and the Biodiversity Area

Prior to Commancement of the Development (and as part of a Detalled Application)
the Owners shall submit to the Council for written approval the On Site Opan Space

Specification

To provide the zrzas of On Site2 Opsn Space and the Biodiversity Arsa in
accordance with thg programme and dstar approved by the Council pursuant to
paragraph 4 1 and at &'l tmes in accordance with the approved On Site Open

Space Specification

Within fourtzen (14) days of complztion of the On Site Open Space and the
Biodiversity Arsa pursuant te paragraph 4.3 above the Owners shall notify the Head
of Planning in writing of details of their designated contact for queries regarding the
On Site Open Space and the Biwodiversity Area and requesting an inspection
following which the Head of Planning shall issue either the Practical Completion
Certificate or a Ramedial Notice which shall be complied with within 28 days
following which the Qwners shall raquest a further inspection by the Head of
Planning following which the Head of Planning shall issue a Practical Completion
Certificate or a Ra2medial Notice and such process is to be repeated until the

Practical Completion Certificate is 1ssued
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45

46

4.7

48

Following the issue of the Practical Completion Certificate the Owners shall
maintain the On Site Open Space and the Biodiversity Area in accordance with the
On Site Open Space Specification to the satisfaction of the Council for the
Maintenance Period {or such shorter period as may be agreed to by the Head of
Service) and during that time to comply with any Remedial Notice reasonably

servad by the Council

If the Owners do not comply with the requirements of any Remedial Notice to the
Council's satisfaction as required by this paragraph 4 of this Schedule the Council
may after giving the Owners 14 days' written notice of the works it intends to carry
out and the Owners failing to carry out the works within that period enter upon the

Land and themselves carry out those works and the cost of these works shall be

paid by the Owners to the Council

One month prior to the expiry of the Maintenance Period (or such shorter period as
agread to pursuant to paragraph 4.5 above) the Head of Planning will carry out the
Final Maintanance Inspection following which the Head of Planning shall either
issue the Final Certificate for the On Site Open Space and the Biodiversity Area or
2 Remedial Notice which shall be complied with within 28 days following which the
Owners shall request a further inspection by the Head of Planning following which
the Head of Planning shall issue the Final Certificate or a Remedal Notice and such

process is to be repeated until the Final Certificate 15 issued

Following tha issue of the Final Cartficats for the On Site Open Space and the
Biodiversity Area and in any evant no later than Occupation of 90% of the Dwallings
to transfer the On Site Open Space and Biodiversity Area to the Managemant
Company in accordance with the Sixth Schedule hereto and thereafier the On Site
Open Space and the Biodiversity Area shall be maintained in perpstuity i

accordance with the maintenance regime set out in the On Site Open Space

Specification

SECOND SCHEDULE

Covenants by the Owners to the County Council
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Prior to Occupation of the first Dwelling to pay to the County Council 50% of the
Primary School Education Contribution and the Secondary School Education

Contribution

Prior to Occupation of more than 50% of the Dwellings to pay to the County
Council the balance of the Prmary School Education Contribution and the

Secondary School Education Contribution

Prior to Commencement of Development to enter into an agreement under sections
278 and 38 of the Highways Act 1980 (or as may be necessary) with the County
Council and all other parties deemed necessary by the County Council and in a
format reasonably required by the County Council to secure and deliver the

Highway Works

Not to allow the QOccupation of any Dwelling until the Highway Works have been

comglatad to the reasonable satisfaction of the County Council

THIRD SCHEDULE

Covenants by the County Council to the Owners

To use the financial coninbutions pad pursuant to this Agreemant far he purpases

contaned within this Agreemeant

If a financial contribution or any part therzof has not been spent or committed by the
County Council within 10 years from the date it was pad then the County Council
shall refund the financia! contribution or uncommitted part thereof together with
interest from the date of original payment to the date of repayment at the rate of the
higher of ether 0% or (if greater) at one per cent below Barclays Bank Plc base rate
from time to tme in force thereon to the person by whom the payment was made
and shall upon the written request of the sad person make available such

informatton as the said person might reasonably request

FOURTH SCHEDULE

Covenants by the Councii to the Owners
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1. To use the financial contributions paid pursuant to this Agreement for the purposes

contained within this Agreement

2. If a financial contribution or any part thereof has not been spent or committed by the
Council within 10 years from the date it was paid then the Council shall refund the
financial contribution or uncommitted part thereof together with interest from the
date of original payment to the date of repayment at the rate of the higher of either
0% or (if greater) at one per cent below Barclays Bank Plc base rate from time to
time in force thereon to the person by whom the payment was made and shall upon

the written request of the said person make available such information as the said

person might reasonably request

FIFTH SCHEDULE
Draft Nomination Agreement

NOMINATION AGREEMENT IN RESPECT OF LAND AT FORMER GERWAY
NURSERIES, SIDMOUTH ROAD OTTERY ST MARY EX11 1PN

THIS NOMINATION AGREEMENT is made the day of 2013

BETWEEN:

(1) EAST DEVON DISTRICT COUNCIL of Knowle Sidmouth. EX10 8HL ("EDDC")

and

{2) {Insert RP details] an industrial and provident society (IPS Number XXXAX)
whose registered ofiice is at [Insert address] ("the Registered Provider”)

IT 15 AGREED THAT
1 DEFINITIONS AND INTERPRETATION
11 In this Agreement the following works and expressions shall {unless the context

(othermse requires) have the following meaning

"Affordable Dwellings” means the [XX] units which are subject to the
Transfer to the Registered Provider dated
[XX XX 2013] and which shall be made

22



"Common Housing Register”

‘Dasignated Parson”

District”
"EDDC"

Eligible Person’

available as Affordable Housing (as defined
in the Section 106 Agreement) and which
shall comprise Affordable Rented Units
Social Rented Units and Shared Ownership
Units as defined and delivered pursuant to
the Section 106 Agreement;

means in the case of Affordable Rented
Units and Social Rented Units the register or
list of applicants maintainad by Devon Home
Choice and in the case of Shared Ownership
Units the register or st of appiicants

maintained by the Regional HomeBuy Agent,

means a person who is an Eligible Person

and who has a Local Conneaction
meaans the administrative ar=a of EDDC
means East Davon District Council

m=ans a person who 15 in housing need and
unable to secure accommodation suitabls for
thetr ne=sds n the open housing market
within the District and who 15 registered on
the Common Housing Rzgister and who
additionally satisfies one or more of tnhe
following critaria such critena to be appiied in

the order of priority set out below

(1) have been living in the District for the

last three years, or

12} he s n full empioyment in the District
working more than 16 hours per weaek

or

(3) he has been resident in the District for
periods totalling at least thres of the

last five years, or

{4) he has a close family association with

23



“Expert"

"First Occupation”

L ocal Connection’

"Nomination Period”

"Nomination Right”

"Parties”

"Section 106 Agreement”

the District in that his mother father son
daughter or sibling has been ordinarily
resident in the District for a continuous
period of five years immediately prior to
the Affordable Dwelling in guestion
being offered to them and where a
caring dependency relationship can be

demonstrated, or
(5) heis ordinarily rasident in the District

means an expert indepandent arbitrator to be
appointed in accordance with clause 10.1 of

this Agreement;

means first Occupation (as defined in the

Section 106 Agreement)

means somaone liang n the Parish of Ottery

St Mary or failing that the District

means the period of eghty (80) years from

the date of this Agreement,

means the right raferred to in the Section
106 Agresmant and conferred in clause 5 of

this Nomination Agreament for EDDC to

{a) nominate Designated Persons {0 0CCupy
the Affordable Dwellings during the

Nomination Period, or

{b) allow a Registered Prowder 1O allocate
Designated  Persons to occupy the
Afiordable Dwellings in accordance with
Devon Home Choice or Regional Homebuy

Agent during the Nomination Pariod.

means [insert RP name)] and EDDC and
"Party" shall be construed accordingly.

means the agreement dated {insert date] and

made pursuant to Section 106 Town and
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1.2

1.3

1.4

15

1.6

17

18

Country Planning Act 1990 between (1) East
Devon District Council, (2} Devon County
Council, (3) Waddeton Park Limited (4) Terry
Adams Residential LLP {5) William McKenna
Lindon Travers which makes provision for
affordable housing on land at former Gerway
Nurseries, Sidmouth Road Ottery St Mary
EX11 1PN

Words denoting the singular only shall include the plural and vice versa

Words denoting one gender shall include all genders and words denoting persons

shall include firms and corporations and vice versa
References to any statute or statutory provision includes a referance to:
{a) that statute or statutory provision as from time to time amended extended re-
enactad or consolidated; and
{b) all statutory instruments or orders made pursuant to it

Refarences to any party in this Agresment shall include that party's successors in

bitle and assigns

Refsrences to a body exercising statutory powers andlor functions in this

Agraament shali unless otherwise specified include any successor in function

Every covenant in this Agreement not to do a pariicular thing shall be dzemed o
includz (a covenant not to cause authonse or permit that thing to be done by

ancthar person

Whers there is conflict between any of the provisions of this Nomination Agreement
and tha provisions of the Section 106 Agreement the provisions of the Section 106

Agreement shall be taken to prevail for all purposes.

Nothing in this Nomination Agraement shall be taken to override the Deven Home
Choice or Homebuy Scheme and if any conflict arises between this Nomination
Agreement and the Devon Home Choice or Homebuy Scheme thean the Devon

Home Choice or Homebuy Scheme shall prevail

The headings in this Agreement are inserted for convemence only and shall not

affect the construction or interpretation of this Agreement

NOTICES
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Unless provided for otherwise in this Agreement any notice or other
communication shall be given by telephone and must be confirmed within two
working days by letter for that notice or communication to be effective.

PROVISION OF AFFORDABLE HOUSING

The Registered Provider agrees to make the Affordable Dwellings available for sale
to or rent by (as appropriate) Designated Persons far the duration of the Nomination

Pericd.

In accordance with EDDC's obligations under Parts !l Housing Act 1985 and Parts
VI and VIl Housing Act 1996 EDDC and the Registered Provider have agreed lo
enter into a programme for the nomination of Designated Persons to purchase or

rent the Affordable Dwellings.
NOMINATION RIGHTS

The Registerad Provider grants to EDDC the Nomination Rights in respect of the
Affordable Dwellings throughout the Momination Perod and the Registerad Prowvider
covenants that it shall not allow the occupation of the Affordable Dwellings other

than in accordance with this Agreemsani

The Nomination Rights may be exarcised by EDDC where an Affordable Dwelling
becomes available for occupation by reason of availability for First Occupation or
arising upon any subsequent resale, rz-lst or ass.gnment after the expiry of the First

Occupation or any subseguent occupation of that Affordable Dwelling

EDDC may appoint the Registered Provider to act on its behalf in relation to this

Agreement on such terms as to be agreaed in writng from time to time

NOMINAT!ON PROCEDURE

Notice of availability

51

5.2

Where an Affordable Dweling 1s available for First Occupation the Registered
Provider shall provide notice in writing to EDDC no later than two weeks after the
date on which the Affordable Dwelling becomes available for First Occupation that it

is avallable.

Where an Affordable Dwelling becomes or is to become available for any reason
after the expiry of the First Occupation or any subseguent occupation the
Registered Provider shall provide notice in wrnting of the availability of that
Affordable Dwelling to EDDC no less than four weeks prior to that Affordable

Dwelling becoming available
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Nomination of Designated Persons

53

5.4

Where EDDC receives notice of the availability of an Affordable Dwelling in
accordance with clause 5.1 above it may within four weeks nominate to the
Registered Provider in priority order up to three prospeclive Designated Persons to

occupy the Affordable Dwelling.

Where EDDC receives notice of the availability of an Affordable Dwelling in
accordance with clause 52 above it may within four weeks nominate to the
Registered Provider in priority order up to three prospective Designated Persons to

occupy the Affordable Dweliing.

Offer of accommodation to Designated Persons

55

h
e |

The Registered Provider shall within ten warking days of receipt of the names of the
three Designated Persons pursuant to clauses 53 or 5.4 above have the
reasonable right of interview and {on reasonablz grounds) rejection of any

prospective Designated Person so nominated by EDDC

Where the Registerad Provider:

(al does not reject all of the prospscive Designated Persons nominatad by
EDDC,

or

(b) whera 1t doas reject a Designatad Parson and it is later determined [hat the

rejection was unreasonable

it shall make an offer to purchase or offer to leas= |as appropriate) to the highest

priarity Designated Person

Where EDDC has nominated a Designatzd Person(s) the Registered Provider shall

as soon as practicable notfy EDDC if

(a) the Registared Provider rajects any Dasignated Person(s) nominated by
EDDC:

or

(b) if any Designated Person nominated in respect of a particular Affordable

Housing Unit fails to accept or refuses an offer of a lease or an offer to

purchase which is made by the Registered Provider

27



5.8

59

510

Where the Registered Provider rejects @ Designated Person and provides notice to

£DDC of that rejection in accordance with clause 5.7(a) above that notice shall

include the Registered Provider's reasons for that rejection.

On receipt of a notice of rejection EDDC shall consider the reasons for rejection and

if it determines that a rejection was not reasonable it shall set out its reasons for sO

doing in writing and immediately notify the Registered Provider of those reasons.

In the event of a dispute between the Registered Provider and EDDC relating to
whether a rejection is reasonable or not the matter may be referred by gither party

for rasolution under the terms of clause 10.

Further nominations

5.11

5.13

This clause applies where githar:

{(a) all Designated Persons nominated to an Afiordable Dwelling by EDDC are

rejected by the Ragisterad Provider and such rzasons are considered

reasonable by EDDC!

ar

(b} a Designated Person raiusas to accept an offer to lease or offer to sale
made by the Registered Provider within four weeks of the date of that offer

WwWhere clause 5.11 apples the Ragistered Provider shall notify EDDC and invite

further nominations within ten working days.

Within ten working days of receipt of a notdication receivad i accordance with

clause 5.12 EDDC may nominate to the Ragistered Provider 2 further three

ive Designated Persons in priority ordar for the purposss of occupying that

prospect
Afiordable Dwelling. Clauses 5.5 10 5 10 shall apply 1n respect of those nominations

as if they were made under clause 5.3 or 5.4,

Local Connections

514

If within four weeks of the expiration of 8 notice served upon EDDC pursuant to

clause 5.1.520r 512 above EDDC have failed to nominate a Designated Person
the Registered Provider may let the Affordable Dwelling free from the Nomination

Rights to any Designated Persons in accordance with Devon Home Choice without

prejudice 10 the Nomination Rights which shall arise upon the expiry of that person’s

occupation of the Affordable Dwelling.

Fit for occupation
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5.15

6.1

71

.2

81

Where the Registered Provider gives notice to EDDC under clauses 5.3, 5.4 or 5.12
the Registered Provider shall certify to EDDC that the Affordable Dwelling to which

the notice relates is fit for occupation.
VARIATION AND WAIVER

The nomination procedure described in clause 5 above may be varied in respect of
any single Affordable Dwelling provided always that such variation is agreed in
writing by the Parties and that no such variation shall constitute a waiver of the

Nomination Rights as described in this Agreement.
INFORMATION

The Registered Provider shall provide EDDC with information concerning the
occupation of the Affordable Dwellings on each anniversary of the date of this
Agraement throughout the Nomination Period such information to include evidence

concerning voids, sales, re-sales, lets and re-lets

EDDC may request such further information from the Registered Prowdar
concerning the occupation of the Affordable Dwslling as it may reasonably requirs
and such information shall be provnidad by the Rzagistered Provider within twenty-

eight days of receint of a request

ENFORCEABILITY OF COVENANTS

This Agrzement 15 made pursuant to the tocal Government (Miscellaneous
Provisions) Act 1982 Section 33 and the Localism Act 2011 Section 1 and the
covenants an the part of the Registered Provider shall be enforceable without any
limit of tme against any person dariving title from the Registered Provider in respect
of its interest in the Affordable Dwsllings and any person denving title under it in
respect of any lesser interast in the Afiordable Dwellings as if that person had alsa
been an original covenanting pary in respect of the interast for the time being held
by htm provided always that the obligations contained or referred to in this
Nomination Agreement shall not apply in so far as is provided for in the Section 106

Agreement.
COSTS

On completion of this Agreement the Registered Prowvider shall pay EDDC's legal

costs in preparing amending and completing this Agreement

DISPUTES
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101

10.2

iR

In the event of a dispute or question arising between the Registered Provider and

EDDC in relation to any of the provisions of this Agreement it is agreed that:

(a)

(c)

in the absence of agreement the dispute or question shall be referred to an
Expert to be agreed by EDDC and the Registered Provider,

in the absence of agreement between the Registered Provider and EDDC
the Expert shall be determined upon the application of either EDDC or the
Registered Provider by the President of the Royal institution of Chartered

Surveyors,

any such reference is to be treated as a submission to arbitration within the
means of the Arbitration Act 1996, and

in the event of a reference to arbitration arising out of the unraasonable
withholding of any approval required or sought under this Agreement the
timesca'e for carrying out any raquired steps under this Agreement may be
extended either by writien agreament between the parties to the procedure
or failing such agreement in accordance with such exlended timescale as

the Expert may deem fit

In the event of such election made in clause 10.1 then any resulting finding decision

or determination of the Expert shall be binding on the Reagistered Provider and

EDDC

MORTGAGEE EXCLUSION

Nothing in this Agreement shall bind

1111

11.1.2

any mortgagee or charges of a Registered Provider holding a charge an
such Affordable Dwealling{s) nor any receiver appointed pursuant to the
Law of Property Act 1925 any of whom may having first complied with their
obligations contained in paragraph 1.4 of Schedule 1 of the Section 106
Agreement deal with or dispose of any Affordable Dwelling(s) free from the

covenants and obligations set out in this Agreement

apply to any Affordable Dwelling(s) which are managed transferred leased
or otherwise disposad of by any mortgagee referred to in 11.1.1 above or
by any racewver appointed pursuant to the Law of Property Act 1925 to the
intent (for the avoidance of doubt) that any person deriving title through
under or from such mortgagee or receiver and all successors in title

thersafter shall not be bound by the covenants and obligations set out In
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this Agreement provided that the obligations contained in paragraph 1.4 of
Schedule 1 of the Section 106 had first been complied with

11.1.3 cease to apply to any Affordable Dwelling{s) which a Registered Provider
disposes of pursuant to a right to buy under Part V of the Housing Act 1985
as amended by the Housing {Preservation of Right to Buy) Regulations
1993 or pursuant to a right to acquire under Section 16 of the Housing Act
1996 or any similar or substitute right as applies to the Affordable

Dwelling(s) or any of them from time to time

11.1.4 cease to apply to any Affordable Dwelling(s) which a Registered Provider
sells to a tenant pursuant to a voluntary grant scheme under Section 21 of

the Housing Act 1996 or any amendment or replacement thereof

11.1.5 cease to apply to any Affordable Dwelling(s) in respect of which a sharad
ownership lzase has been granted or where any other shared ownarship
arrangements equity percentage arrangements or sharad ownarship trust
{as the same are defined in 70 Housing and Regeneration Act 2008) have
besn antered into but only whare a Registered Provider has disposad of
100% of the equity m such umits [ under the terms of such lease

arrangements or trust

SIXTH SCHEDULE
Management Company Provisions

The Owners hergby covenant,

1 Not to Dispose Of any Dwelling or Occupy or permit the Occupation of any of the
Dwellings until such tme as the Owners have obtained the Council's approval to the
Management Schame for the Dwelings permitted by the Detailed Approval and
following the Council's approval of the Management Scheme the approved
Management Scheme shall be implemented in accordance with its terms and adhered

to at all times unless otherwise agraad in writing with the Council,

n



IN WITNESS whereof this Agreement has been executed by the parties hereto the day and

year first before written

THE COMMON SEAL of EAST DEVON
DISTRICT COUNCIL was affixed to this
Agreement in the presence of

Authorised Signatory

EXECUTED AS A DEED by )
affixing THE COMMON SEAL of )
DEVON COUNTY COUNCIL )

)

in the presence of-

Dacumant Numberzrr,Sé C/..’S

SIGNED as a DEED by
WADDETON PARK LIMITED
Aching by Terence Charles Adams. a director

Director

Witness Sgnatur

1 tnass Name g“ﬁb“l Qeae kg

Yitness Address U(LECWJ-\M trorre
WL, Tauase T AP

liiness Occupation W M
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SIGNED as a DEED by
TERRY ADAMS RESIDENTIAL LLP
acting by two members

SIGNED 235 a Deed by
WILLIAM MCKENNA LINDON TRAVERS

in the presance of

Mitness Occugation

Member

Member
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