
GP2: LEGAL CHALLENGES AND COMPLAINTS 
 
 
 

The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. In 
the unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not 
be given any weight.  
 
 

 
 
 
 
   What’s new since the last edition (Jan 2004) 

* Please note that this Chapter has not been substantially re-written.  

This chapter has been updated to reflect the changes to the complaints 
procedure.   

 
Relevant Guidance 

Town and Country Planning Act 1990  

Human Rights Act (s7(1)(a))   
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Introduction 

1. It is almost inevitable that at least one of the parties to an appeal 
will not welcome the Inspector's decision. Complaints about 
decisions are therefore not unusual and they are often accompanied 
by a request that the decision be reversed or reconsidered. We 
have no power to do this, although we are duty bound to 
investigate any complaint and apologise if the complaint is found to 
be justified. But the only way in which an appeal decision can be 
reconsidered is following a successful challenge in the High Court. 

 Who can challenge a decision? 

2. Section 288 of the Town and Country Planning Act 1990 (the Act) 
provides that any person aggrieved by a section 78 planning appeal 
decision may challenge the validity of that decision in the High 
Court. The term aggrieved person is not defined by the Act but over 
time the courts have become increasingly liberal in their 
interpretation of it with the result that anyone who has made 
representations during the course of an appeal is likely to be able to 
exercise the right to challenge given by section 288. 

3. Section 289 provides for challenges against decisions made on 
enforcement appeals. The right of appeal is restricted to the 
appellant, local planning authority and those having an interest in 
the land to which the enforcement notice relates. 

4. As from 2 October 2000, Inspector’s decisions (on procedural 
matters as well as on the outcome of an appeal) may also be 
challenged under the Human Rights Act (s7(1)(a)). The applicant 
must be a person who claims that the Inspector has acted (or 
proposes to act) in a way which is incompatible with a Convention 
right and who is (or would be) a victim of that unlawful act (see 
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Chapter GP10). Further advice will be given when we have had 
some experience of these challenges. 

Time limits for making a challenge 

5. Anyone wishing to challenge a planning appeal decision (the 
Claimant) must do so within six weeks from the date of the 
decision. This is a statutory time limit and cannot be extended. But 
an award of costs decision made by an Inspector can only be 
challenged by way of a Judicial Review for which the permission of 
the High Court is required. Similarly a challenge to an enforcement 
decision under section 289 of the Act may only proceed with the 
permission of the Court - the application for permission must be 
made to the Court within 28 days from the date of the decision 
complained of unless the period is extended by the Court. The 
purpose of the permission procedure is to filter out patently 
unarguable cases, thereby saving the time and cost of a full 
hearing. 

 

Grounds of challenge 

6. The Act also defines the grounds on which a challenge may be 
made, namely, that the decision is not within the powers of the Act, 
or that the interests of the Claimant have been substantially 
prejudiced by a failure to comply with the relevant requirements. 
Thus the court is only interested in the legality or otherwise of the 
decision making process and an Inspector's decision on the 
planning merits of an appeal cannot be challenged directly through 
the courts. 

7. The two most common grounds of challenge are that the Inspector 
failed to take into account a material consideration (or took into 
account something irrelevant) and/or the reasoning in the decision 
letter is inadequate. Occasionally the grounds will include a natural 
justice challenge i.e. an accusation that the Inspector has in some 
way failed to act fairly, or that the decision is "Wednesbury 
unreasonable" or perverse i.e. it is a decision no could reasonably 
have come to in the light of the evidence. 

Power of the Court 

8. If the court is satisfied that the decision is flawed in law, and as a 
result the interests of the Claimant have been substantially 
prejudiced, the Court will quash the decision and return the appeal 
to the Secretary of State for reconsideration. The Court has no 
power to substitute the Inspector's decision on the planning merits 
of the appeal with one of its own. However, the Court does have 
the discretion not to quash a decision if it is satisfied that, despite 
an error in law, the Inspector's decision would have been the same 
in any event. This is not an easy hurdle to overcome but the Courts 
have shown themselves willing to exercise their discretion in 
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appropriate cases. In cases involving a successful challenge to an 
enforcement appeal the Court's powers are limited to remitting the 
matter to the Secretary of State for reconsideration with the 
opinion of the Court. 

Role of the Treasury Solicitor 

9. A Claimant’s grounds of challenge to a planning appeal decision 
must be set out in a Claim Form and this must be lodged with the 
Crown Office within the six week period. The Claim Form must then 
be served on the Treasury Solicitor's Department (TSD), who acts 
for the Secretary of State in such cases (even in transferred cases, 
the challenge is always made against the Secretary of State rather 
than the Inspector). In addition to providing us with legal advice on 
the challenge, TSD will appoint and brief Counsel to represent the 
Secretary of State should the case eventually get to Court. Similarly 
those who have successfully sought permission to challenge an 
enforcement appeal decision must serve a Claim Form on TSD, but 
this must be done within 7 days of permission being granted. 

Handling challenges within PINS 

10.The Treasury Solicitor will send a copy of the Claim Form to PINS 
High Court section who will ask the Inspector for his or her initial 
comments on the grounds of challenge. These are passed to TSD 
who will then provide advice on the merits of the challenge. On the 
basis of this advice plus any further comments from the Inspector 
and his or her Assistant Director, we will then decide whether the 
challenge can be successfully resisted. We will instruct TSD 
accordingly. If appropriate, they will then appoint and brief Counsel 
to represent us in Court. 

11.We will always resist a challenge unless there has clearly been an 
error in law that has substantially prejudiced one of the parties to 
the appeal. In those cases where it is plain that an Inspector has 
gone seriously wrong in law, we will instruct TSD not to resist the 
challenge and submit to the judgement of the court. This normally 
avoids the need for a formal court hearing. The decision will be 
quashed and the appeal returned to the Secretary of State for 
redetermination. 

Evidence and Witness Statements 

12.The majority of challenges are either successfully resisted or 
withdrawn by the Claimant before they get to court. In those cases 
that do reach court, and the time this takes can vary widely but is 
typically about 6 to 9 months after the decision letter has been 
issued, evidence is given by way of Witness Statements. It is not 
normally necessary for an Inspector to provide a Witness Statement 
but occasionally TSD will advise us that one is necessary. TSD will 
normally produce a first draft which will be forwarded to the 
Inspector for comment. 
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13.Any Inspector who is asked to provide a Witness Statement must 
check the draft with great care. If there is anything in it that is not 
entirely accurate or it omits something relevant, the Inspector 
should raise the matter directly with TSD. Inspectors are ultimately 
responsible for what goes into their Statements. Although it is 
rarely exercised, the courts do have the power to order an 
Inspector for cross-examination. Therefore Inspectors should only 
agree a Statement if they would be willing to defend its contents 
under cross-examination. It is our policy not to allow Inspectors to 
be cross-examined without a Court Order. 

Costs and outcomes 

14.If a challenge is successfully resisted in court, that is normally the 
end of the matter, although unsuccessful Claimants can seek 
permission to appeal to the Court of Appeal. Costs usually follow 
the event i.e. if we win the Claimant will be ordered to pay our legal 
costs, and if we lose we will have to pay their costs. 

The Parliamentary and Health Service Ombudsman 

15.The Ombudsman’s function is to investigate complaints referred to 
her by MPs from members of the public who claim to have 
sustained injustice as a consequence of maladministration arising 
from action taken by or on behalf of a government department. The 
term maladministration encompasses such things as bias, neglect, 
incompetence, discourtesy, a failure to follow proper procedures 
and serious delay. 
  

16.The Ombudsman’s powers are limited to the investigation of the 
administrative functions of government. She can therefore 
investigate to see whether there has been maladministration in the 
decision making process but cannot change in any way an 
Inspector's decision on the planning merits of an appeal proposal. 
  

17.The Ombudsman receives thousands of complaints a year, many of 
which are sifted out at an early stage. When the Ombudsman is 
satisfied that there is a prima facie case to answer, she writes to 
the Chief Executive of PINS setting out the details of the complaint 
and asking for a report. Inspectors involved in a complaint will be 
advised by PINS on the necessary procedures. 

The Administrative Justice & Tribunals Council 

18.The Council is under a duty to consider and report on such matters 
as may be referred to it or as the Council may determine to be of 
special importance, with respect to administrative procedures 
involving the holding of a statutory inquiry by or on behalf of 
Ministers. So far as it concerns the casework of Inspectors, this 
duty is regarded as embracing not only the way in which they 
conduct statutory inquiries and hearings, but also the manner in 
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19.Members of the Council occasionally visit inquiries. Prior notice of 
such a visit is given. At the inquiry the Inspector should announce 
the fact that a member of the Council is present as an observer and 
that he or she will play no role in the proceedings or eventual 
decision. 

20.On paying a visit, members will seek to observe how procedures 
which they may have helped to establish are working in practice. 
They will also discuss with the Inspector the work of the inquiry- 
but not the merits of the case. 

 



GP10: HUMAN RIGHTS 
 

The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors. 
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight. 
 
 
 

  
 
          What’s new since the last edition (January 2005) 

Paragraph 32 amended to give new advice on taking Human Rights matters into account 
when writing a decision or report.  

  

Introduction 
 

1. The Human Rights Act 1998 came into force in October 2000. As a result, most 
of the fundamental rights and freedoms enshrined in the European Convention 
on Human Rights (ECHR) are now enforceable through our courts. It is unlawful 
for a public authority to act in a manner that is incompatible with the ECHR and 
tribunals, such as Inspectors, must have human rights principles in mind when 
making decisions that affect people’s rights. 
 
Who can rely on Convention rights? 
 

2. Only those who are victims or are potential victims of a breach of a Convention 
right can rely on the ECHR.  To be a victim a person or group of persons 
(including limited companies but not local planning authorities) must be 
personally and directly affected by the decision or act being complained about.  
Thus those who will not be personally affected, or only affected very indirectly, 
by an appeal decision may not be able to rely on the ECHR.  In cases where 
there is doubt, it will normally be prudent to treat the individual as if he or she 
was a victim, unless there is very persuasive evidence to the contrary.  
 
 
Types of rights  
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3.  There are three broad types of Convention rights: 
 

 absolute rights, such as the right to protection from torture (Article 3) 
and the prohibition on slavery (Article 4), 

 limited rights, that may be limited under explicit circumstances set out 
in the ECHR, such as the right to liberty (Article 5), 

 qualified rights, such as the right to respect for private and family life 
(Article 8).  Interference with a qualified right is permissible provided 
that (i) what is done has a basis in law, (ii) it is done to secure an aim 
set out in the relevant article and (iii) it fulfils a pressing social need, 
pursues a legitimate objective and is proportionate to the objectives 
being pursued. 

  
 

4. The Convention rights most often raised in planning are qualified ones and 
in appropriate circumstances an interference may be justified in the public 
interest (an unjustified interference is termed a “violation”).  Qualified 
rights therefore involve balancing the fundamental rights of the individual 
against the legitimate interests of the wider community.  The concept of 
proportionality (sometimes referred to as the “fair balance” test) is crucial 
in deciding whether interference is justified. 

 
5. Proportionality has been defined as involving a two-stage approach (see 

HC 385, Gosbee v FSS, 2003): namely,  
 

 a consideration of whether an interference is the minimum necessary, and 
 

 second, assuming that the proposed action is the minimum necessary, 
does it nevertheless constitute an unacceptable interference with the 
victim’s Convention rights. 

 
Proportionality therefore recognises that even where an interference is the 
minimum necessary to achieve a legitimate objective, it may nonetheless 
still involve a violation of Convention rights because the impact on the 
individual is just too severe.  

 
a. But it is now clear from Lough v FSS, 2004 that in planning appeals, where 

for example, the developer is directly responsible for interfering with a 
neighbour’s rights, it will not normally be necessary to consider whether 
the objectives of the development could be achieved in some less intrusive 
way.   In such cases an Inspector can proceed straight to the second stage 
i.e. weighing the importance of a legitimate wider public interest against 
the degree of interference to the individual’s human rights, before 
reaching a conclusion as to whether the impact on the individual would be 
disproportionate.  
  

b. Nevertheless, there may still be cases where it is necessary to consider 
both elements of the two-stage approach to proportionality.  In 
enforcement cases, for instance, a local planning authority may effectively 
be acting to deprive someone of their home because of its effect on the 
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countryside.  In these circumstances it may still be relevant to consider 
whether the legitimate aim of protecting the countryside could be achieved 
by some less intrusive action.  

  
 

Common Convention rights arising in planning 
 
 The two most likely rights to be invoked in planning casework are Article 8, and 
Article 1 of the First Protocol.  Both articles cover rights that are central to 
planning and environmental cases as they relate to homes and property 
generally. In planning casework interference will inevitably be high as both these 
Articles may involve the rights of appellants, applicants and third parties.  
However, human rights violations are far less common. 
 
 
 
Article 8 and the loss of home 
  
6.  Article 8 states that everyone has a right to respect for his private and family 
life, his home and his correspondence.  If an appeal decision is likely to result in 
the loss of someone’s home Article 8 rights may therefore be relevant (Article 8 
only applies to an existing home, not an intended one) and may arise in both 
section 78 cases involving retrospective planning permission and enforcement 
cases.  
 
7.  If someone stands to lose their home as the result of an appeal decision it is 
likely to be a serious interference with their rights under Article 8 but it does not 
follow that this would be a violation of their human rights.   Be that as it may, it 
is essential that the proportionality test can be seen to have been applied 
properly.  Inspectors should therefore acknowledge the seriousness of the impact 
on the appellant should their appeal fail as well as making clear the severity or 
otherwise of the appeal development on the wider public interest, before coming 
to a conclusion on whether there would be a human rights violation. 
 
8.  Inspectors may also need to refer to conditions suggested by the parties to 
make the development acceptable but which have ultimately been found 
insufficient to allow anything other than an outright refusal of permission.  
Similarly, if it is argued that a temporary permission should be granted if full 
permission is unacceptable, the issue must be addressed specifically, including 
the question of proportionality.  There is, however, no onus on an Inspector to 
search around for conditions if the parties do not suggest any.  In enforcement 
cases it may also be necessary to address arguments about compliance periods, 
because, all other things being equal, a short compliance period will have a 
greater impact than a longer one on someone who may lose their home.  
 
9.  In gypsy site appeals in particular the question of alternative sites may be 
raised.  The adverse effects that arise from the loss of home will be ameliorated 
if suitable alternative sites are available, albeit that those sites may not be in the 
same locality as the appeal site.  But it does not necessarily follow that merely 
because no alternative site can be identified that it is disproportionate to make 
the occupier leave. Whether or not the impact on the individual will be so serious 
an interference as to constitute a violation remains a matter for judgement based 
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on an Inspector’s view as to where the fair balance rests given all the 
circumstances of the case. 
 
 
Article 8 and the lawfulness of development 
 
10.  Whether or not a development has been carried out with the benefit of the 
necessary planning permission is normally irrelevant to the consideration of the 
planning merits of an appeal.  However it may be material when considering 
whether a person’s human rights have been violated.  The courts have held that 
in cases where the proportionality of requiring someone to leave their home is an 
issue, it is highly relevant whether or not the home was established lawfully.  If a 
home has been established unlawfully, the position of the individual objecting on 
human rights grounds is less strong than if the home had been lawfully 
established. 
 
Article 8 and environmental problems 
 
11.  Article 8 can also be invoked in cases where a person’s home and family life 
may be affected by noise, smell, loss of daylight and other environmental 
problems.   
 
12.  In assessing whether there would be a potential violation it is necessary to 
consider whether the alleged adverse effect would be an inevitable consequence 
of the prospective decision.  It may be avoidable, in which case there may be no 
violation.  First the problem may be solved by imposing a condition, or by a 
planning obligation.  Second, it might be controlled by other legislation or the 
common law, which it must be assumed will be applied effectively. For instance, 
the detailed characteristics of potentially polluting activities are controlled by the 
Environmental Protection Act. 
 
13.  There will, however, be cases where the environmental problem is inherent 
in the proposed development.  For instance, if the only possible access to a site 
generating heavy vehicle traffic passes close to a house, the noise disturbance 
might be severe and an inevitable consequence of a decision to allow 
development.  In such cases the issue must be explored thoroughly, including 
any suggested conditions.  Even though the impact may be severe, it does not 
automatically follow that there is a violation.  The interference may still be 
justified by the wider public interest.  For  instance, the impact on Article 8 rights 
might have to be weighed against the fact that the proposal is the only solution 
to a local authority’s pressing need for a new site for the disposing of waste.   
 
Article 8 and CPOs 
 
14.  In the context of compulsory purchase potential violations through the loss 
of home are unlikely to occur.  The statutory provisions governing the 
compulsory acquisition of property require the payment of compensation, 
including where necessary the provision of alternative accommodation, and the 
courts have indicated that in these circumstances no human rights violation can 
be said to have occurred.  Hence an objector in a CPO inquiry who attempts to 
rely on Article 8 should be told that as compensation is payable there would 
appear to be no potential violation.  If it is argued that the level of compensation 
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is too low, they should be told that this is not a matter that can be considered at 
a CPO inquiry.  
 
 
   
Article 1 of the First Protocol and protection of property rights 
 
15.  Article 1 of the First Protocol is about the protection of property rights.  It 
has three distinct but not unconnected parts.  The first establishes that everyone 
is entitled to the peaceful enjoyment of their possessions.  The second covers 
deprivation of possessions.  The third part recognises that the government is 
entitled to control the use of property in accordance with the general interest.  
As a qualified right, the proportionality test applies in the same way as with 
Article 8 claims. 
 

16. Like Article 8, this right may therefore be invoked in cases where there is 
a potential loss of a person’s home or it is claimed that a development 
will have an adverse environmental impact on other property owners 
(and it is not unusual for the two rights to be pleaded in tandem).  But 
there are two important differences.  First, the scope of Article 1 is wider 
than Article 8, covering not only the home but also other property.  
Second, applications under this Article are normally considered in terms 
of the effect on the value of property. 

 
 
 
 
Article 1 of the First Protocol and property values 
 
17.  It may be argued that where a development proposal affects the value of 
neighbouring property, this is equivalent to an interference with the right to the 
peaceful enjoyment of that property. 
 
18.  In Lough v First Secretary of State & Bankside Developments Ltd, however, 
the Court of Appeal held that the loss of value caused to neighbouring 
development does not constitute a separate or independent basis for alleging a 
breach of either Article 8 or Article 1 of the First Protocol.   The Court accepted 
that a loss in value could be a reflection of a loss of amenity but held that a loss 
of value of itself did not involve a loss of privacy or amenity and did not affect 
the peaceful enjoyment of possessions. 
 
Article 1 of the First Protocol, property deprivation and compensation  
 
19.  The taking of property without payment of an amount reasonably related to 
its value will normally constitute a disproportionate interference, although it is 
not necessarily the case that the compensation payable should be the full market 
price.  In planning cases the outright deprivation of property is in any case only 
likely to arise in CPO appeals where compensation is normally payable when 
homes are purchased compulsorily (see paragraph 14 above).  
 
20.  It may be argued that a serious reduction in property value or control over 
its use may be tantamount to a partial deprivation of property and that 
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compensation should therefore be payable, if a human rights violation is to be 
avoided.  Although it is conceivable that a lack of compensation for a partial 
deprivation of property could in an extreme case result in a human rights 
violation, this argument is not easily sustained.   
 
 
Article 1 of the First Protocol and control of the use of property 
 
21.  Control of the use of property may sometimes be an issue.  For instance it 
may be invoked in enforcement work where an appellant is seeking to continue 
to use land for carrying on a business for which he has not obtained the 
necessary planning permission.  Control over the use of property is an inherently 
less serious interference than outright deprivation and, like any other qualified 
Convention right, may be justified where the right of the individual is outweighed 
by the public interest.    
 
 
 

Other Convention rights that may arise on appeal 
 
Although Article 8 and Article 1 of the First Protocol are the most likely rights to 
be raised on appeal, there are several other ECHR Articles that may be invoked 
from time to time.  
 
 
 
 
Article 2 and risk to life and health 
 
22.  Article 2 provides that “everyone’s life shall be protected by law...”.  
Because it places a positive obligation on the State to safeguard life it can be 
relevant in planning and environmental casework and has been invoked in 
appeals involving development such as telecommunications masts and waste 
incinerators.  Article 2 is not a qualified right and so is generally not subject to 
exception on the grounds of proportionality or justified interference.  
 
23.  Many developments carry with them some risk to life and health however 
and planning casework is concerned not only with the burden imposed on the 
State but also with the burden imposed on others.  Thus Article 2 should not be 
interpreted in a way that imposes an impossible or disproportionate burden on 
others, although it is necessary to do all that could be reasonably expected to be 
done to avoid a real risk to life.  On this basis unrealistic claims under Article 2 
could be turned away.  An example would be a claim that a development (with 
safe access to a road of appropriate standard) violated article 2 rights simply 
because it generated road traffic with the risk of additional accidents.  If such a 
claim were to be upheld, the property rights of others would be 
disproportionately affected, almost to the point of all development coming to a 
halt.    
 
24.  With more realistic claims the problem may be controlled under other 
legislation but if it is inherent in the proposed development it will be necessary to 
consider whether: 
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 is there a real and immediate risk to life, and if so 
 what can reasonably be done to avoid it. 
 

The second question will be dealt with as part of the balancing exercise deciding 
whether the interference is necessary and proportionate.  It is important that 
information about any danger should be available to those who would be 
affected.  At an inquiry it would be appropriate to ensure that the affected 
parties had all the relevant information.   
 
Article 2 of the First Protocol and the right to education 
 
25.  This Article provides that “no person shall be denied the right to education”.  
The right applies principally to primary education but also extends to secondary 
and higher education. It gives the individual the right to avail him/herself of the 
means of instruction existing at any given time and it does not give a parent the 
right to insist that a child be educated in a particular school or type of school.  It 
has been invoked in gypsy caravan cases where it has been argued that access 
to education is denied to gypsy children by the disruption resulting from the 
family being moved from one site to another.  However, while the result of an 
unsuccessful appeal may make it more difficult for gypsy children to attend 
school regularly, it does not deny them access to education. 
 
 
Article 6 and the fairness of the appeal process 
 
26.  Article 6 says that “everyone is entitled to a fair and public hearing within a 
reasonable time by an independent and impartial tribunal established by law”.  It 
may be argued that the appeal system as presently established is not fair or, 
more specifically, that the FSS and/or Inspectors are not independent and 
impartial.  Following the judgment of the House of Lords in the Alconbury case (R 
v Secretary of State for the Environment, Transport and the Regions, ex p 
Holding and Barnes plc) such an argument is without merit and may be 
dismissed on the basis of this authority. 
 
 
Article 6 and equality of arms 
 
27.  This Article may also be invoked in terms of the principle of the “equality of 
arms”. Fairness demands that every party should have an equal opportunity of 
presenting his or her case under conditions that do not place them at a 
substantial disadvantage compared to another party.  Third parties in particular 
may argue this point at inquiries where they consider there is a disparity of 
resources available because the appellant is represented by Counsel and/or other 
professional representation and they are not.  However provided all parties are 
given a reasonable opportunity to make their representations this should not be 
a problem. Inspectors may however need to give assistance to those who are 
unrepresented to the extent that this is possible without prejudicing their role as 
an impartial tribunal. 
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28.  Article 6 may also be used to support a claim from an appellant for legal aid 
(public funding).  But neither an Inspector nor the Secretary of State can 
entertain applications for public funding.  If an application is made, an Inspector 
should explain this and suggest that there may in any event be no need for 
Public Funding because: Inspectors will assist those who are unfamiliar with the 
procedure, it may be possible to co-operate with another party, or assistance 
may be available from Planning Aid or the Citizen’s Advice Bureau.    
 
 
 
Article 14 and prohibition of discrimination 
 
29.  Article 14 prohibits discrimination but confers no free standing right.  It 
requires only that the rights guaranteed by the other Articles of the Convention 
be enjoyed without the kind of discrimination described in those Articles.  Hence 
a breach of this Article can only occur if the alleged violation falls within the 
ambit of another Convention right.  
 
30.  Anyone invoking article 14 must be able to show (i) that they are being 
treated differently when compared to the other people and that (ii) there is a 
genuine analogy between the two situations.  Assuming the answer to both those 
questions is “yes” a difference in their treatment may still be acceptable provided 
there is an objective and reasonable justification for the difference in treatment. 
 
31.  To date most instances of Article 14 have been gypsy cases linked to Article 
8.  None of these cases has been successful, largely because the planning 
policies that regulate development in the countryside etc apply with equal force 
to the whole population.           
        
 
 

Writing decisions and reports 
 
32.  When a Convention rights is raised, it must be clear that the issue has been 
treated as an integral part of the reasoning that leads to your final decision and 
not just as a footnote to it. Therefore human rights arguments should generally 
be dealt with as part of the final balancing exercise in your overall conclusions.  
For example, in dealing with article 8, any harm that would be caused by the 
development, such as a conflict with policy and the impact on the area, must be 
weighed against any interference with the appellant’s article 8 rights. But, while 
it is essential to avoid giving the impression that the decision has been reached 
before the Convention rights have been addressed as part of the overall 
balancing exercise, it not necessary to recite the wording of each relevant article 
or repeat at length any relevant previous findings you may have made, for 
instance on personal circumstances.  It must be clear, however, that the 
appropriate articles have been taken into account properly and the rights of the 
individual have been weighed carefully against the public interest, prior to the 
final decision being made. 
      
33.  Occasionally it may be unnecessary to decide whether there has been a 
human rights violation because the decision will be in favour of the person 
raising the issue regardless of any human rights argument they may have made.  
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In such cases it will be sufficient, after acknowledging that the point has been 
raised, for the Inspector to say that he or she is not going to address the issue 
further because the decision is in their favour in any event. If reporting such a 
case to the Secretary of State or NAW however, it will be necessary to include a 
paragraph assessing the seriousness of any human rights interference were the 
Secretary of State’s or NAW’s decision to differ from the recommendation.  
Inspectors should avoid stating whether there would be a violation as this would 
be a matter for the Secretary of State or NAW.     
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
ANNEX A 
 
Below are some generalised examples of wording that may be appropriate to 
deal with relatively straightforward human rights claims.  They will need 
amendment and possible expansion to fit the precise circumstances of the case 
(for instance it may be necessary to refer to conditions that have been imposed 
to lessen the impact of a development, or the fact that suggested conditions 
would not make the proposal acceptable – and in cases where the impact of your 
decision on an individual may be particularly severe, such as the potential loss of 
home, you may need to explain your reasons in more detail than is given in the 
following examples).    
________________________________________________________________ 
 
 

A1.  If a person has invoked a Convention right that clearly has no merit 
because he or she is not a victim or negligible interference has been 
established, the following wording would be appropriate: 
 

Representations were made to the effect that Mr A’s rights under 
Article X of the ECHR would be violated if the appeal were 
allowed/dismissed.  I do not consider them to be well-founded because 
... ( for instance, Mr A would not be personally and directly affected 
and so he does not have standing as a victim).  As a result, there will 
be no violation of Mr A’s human rights.  
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A2.  If a person has invoked a Convention right but the planning appeal 
outcome is favourable to him regardless of any human rights 
considerations, the following wording may be appropriate: 
 

Representations were made to the effect that Mr A’s rights under 
Article X of the ECHR would be violated if the appeal were 
allowed/dismissed.  As I have decided to allow/dismiss the appeal, I do 
not need to deal with the question of whether the decision would result 
in a violation of his rights.        

 
 
A3.  When you are satisfied that there will be an interference with an 
appellant’s Convention rights, albeit one that does not amount to a 
violation, the following wording may be adapted as appropriate: 
 

Submissions were made relating to Article 8 of the ECHR and I 
recognise that dismissal of the appeal would interfere with Mrs X’s 
home and family life.  However this must be weighed against the wider 
public interest.  For the reasons given above, I have found that this 
proposal would be harmful to.... (for example the need to protect the 
open countryside) and I am satisfied that this legitimate aim can only 
be adequately safeguarded by the refusal of permission. On balance, I 
consider that the dismissal of the appeal would not have a 
disproportionate effect on Mrs X.   

 
 

 
A4.  When you are satisfied that there will be an interference with a third 
party’s Convention rights, albeit one that does not amount to a violation, 
the following wording may be appropriate: 
 
 

Submissions were made relating to Article 8 of the ECHR and I 
recognise that if the appeal is allowed it would interfere with Mrs B’s 
home and family life.  This consideration must be balanced against the 
rights and freedoms of others, however, and in the light of my 
conclusions above I am satisfied that if this development goes ahead 
its effect on Mrs B would not be disproportionate.   

 
 
A5.  In some cases both Article 8 and Article 1 of the First Protocol may be 
pleaded.  Where the Article 1 argument covers the same ground as Article 8 
you may, after having dealt with the Article 8 arguments as above, use the 
following wording: 
 

For the same reasons given in respect of Article 8, I consider the 
interference with Mr B’s peaceful enjoyment of his property is 
proportionate and strikes a fair balance in compliance with the 
requirements of Article 1 of the First Protocol.    



 GP11 - Social Inclusion & Diversity 
 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  
 
 
 
 
 

What's New since last edition (May 1999) 
 
Changes in Yellow made 12 November 2010 
 
Paragraphs 32–34 have been amended. 
 
Steamlining legislation – The Equality Act 2010 
 
Paragraph 15 has been extended to give information regarding the wearing of a veil 
(niqab) at a hearing or inquiry 
 

 

Introduction 
 
The purpose of this chapter is to provide brief guidance on cultural issues which 
might be encountered by Inspectors.  It gives an introduction to the cultural 
background and history of the main racial groups in the UK, outlines the legislative 
framework on discrimination and ethnic issues, establishes good practice for dealing 
with the involvement of ethnic and religious groups in the planning appeal system, 
advises how to deal with racism and racist representations and highlights areas 
where planning policies have a particular effect on ethnic or religious groups. 
 
References 
 
Much of the material in this chapter was derived from the `Handbook on Ethnic 
Minority Issues' produced by the Judicial Studies Board.  This handbook was 
prepared in order to meet requests from judges and recorders.  Further information 
was obtained from `Racial discrimination - a Guide to the Race Relations Act 1976', 
Home Office, London; and `Race Equality and Planning', Huw Thomas. 
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GP11: ETHNIC MINORITIES 
 
Ethnic Groups in England and Wales 
 
1.  Ethnic minorities constitute 7.9% of the total population of the UK.  Nearly half 
the ethnic minority population was born here and three quarters are British 
nationals.  Whilst the number of visible minorities1 has increased over the past 50 
years, Britain has a long history of playing host to ethnic minority communities.  
 
2.  Following World War II, Britain suffered a serious labour shortage and looked to 
the then Empire to help rebuild her economy.  In Empire countries people looked 
towards the UK as an area of economic opportunity or as a way of escaping the 
disruption that followed the partition of India.  In India and the West Indies, 
workers were actively recruited for work in the UK.  Until 1962, immigration to the 
UK was unrestricted for Commonwealth citizens.  Subsequently the controls on 
immigration have become successively more stringent. 
 
3.  The main ethnic minority groups in the UK are set out in Appendix A.  
 
Legislation 
 
4.  The primary race relations legislation is the 1976 Race Relations Act.   
 
5.  This Act identifies two distinct types of discrimination.  Direct discrimination is 
where someone is treated less favourably than another on racial grounds.  Indirect 
discrimination consists of applying a requirement or condition, which although 
applied equally to all racial groups is such that a considerably smaller proportion of 
a racial group can comply with it than others. 
                     
     1 `The expression `visible minorities' has gained ground in the last few years as an acceptable term 
whose scope is wider than `black'' - Handbook on Ethnic Minority Issues, Judicial Studies Board 

GP11: Social Inclusion & Diversity           Version 3 – November 2010                                     2 of 
22 



   
6.  Section 31 of the Race Relations Act makes it unlawful to induce or attempt to 
induce another person to discriminate on the grounds of race. 
 
7.  Section 33 of the same Act makes it unlawful for a local authority officer to aid 
and abet discrimination by failing to challenge discriminatory pressure. 
 
8.  Section 70 of the same Act makes it an offence to incite racial hatred. 
 
9.  Section 19 of the Public Order Act 1986 prohibits the publication or distribution 
of any written material which is threatening, abusive or insulting and likely to stir 
up hatred against any racial group. 
 
10.  Section 19 A of the Housing and Planning Act 1986 states that : 
 
  " It is unlawful for a planning authority to discriminate against a 

person in carrying out their planning functions." 
 
11.  In addition to domestic legislation Article 9 (the right to manifest one's religion 
or beliefs) and Article 14 (freedom from discrimination) of the European Convention 
on Human Rights provides further protection against discrimination.  The Human 
Rights Act 1998 incorporates the convention into UK law, coming into effect at 
some point in 2000. Further guidance on the Convention rights, including Articles 9 
and 14, may be found in Inspectors Handbook Chapter 3J - Human Rights. See 
para 19-21 below for the significance of Article 10 (freedom of expression).  
 
Casework: general points  
 
12. Inspectors should be aware of equal opportunities issues and should be 
sensitive to the special needs of ethnic groups or individuals involved in appeals.  
Every effort should be made to ensure that the right names and terminology are 
used and that all parties attending an inquiry or hearing can follow the proceedings. 
 Racist representations must be curbed.   
 
Names  
 
13. Different ethnic groups have different traditions.  The standard pattern of 
British naming, with "Christian" names followed by a patronymic name, is not 
repeated in all ethnic minority communities.  Naming may reflect religious belief, 
country region or city of origin or family history.  Inspectors should therefore take 
care when taking the appearances and when referring to the names of individuals.  
When dealing with a party at an inquiry or hearing, or when meeting someone at a 
site visit, the simplest solution may often be to ask "What would you like me to call 
you?"  Where necessary, Inspectors should take time, in a direct and unpatronising 
manner, to ask the party how the name should be spelt and pronounced.   
 
14.  Further information on naming systems is set out in Appendix B. 
 
Following the proceedings 
 
15.  Inspectors should ensure that members of ethnic groups attending an inquiry 
or hearing who have limited command of English are able to follow the proceedings. 
 The Inspector may need to take more time explaining the procedure.  Where a 
participant's limited command of English is putting them at a disadvantage or 
making it difficult for the Inspector to follow the representations, there are various 
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possibilities: 
 
- ask them to appoint a spokesperson to put their view for them, or 
- suggest that someone else in the room (perhaps a family member) might act 
as an interpreter (Inspectors should check that the translator understands the 
witness and vice versa), or 
- suggest that they ask someone (again perhaps a member of the family or 
community) to take down their representations in writing so that they can be 
handed in before the close of the inquiry, or   
-  
 
at the last resort, adjourn the inquiry for a short period to allow them to obtain an 

int
erp
ret
er.  

 
Inspectors should however be wary of deliberate attempts at delay.   
 

Wearing Veils at Inquires & Hearings 

Muslim women may choose to wear a veil (niqab) as part of their religious beliefs 
and Inspectors should respect such a wish. The wearing of a niqab is unlikely to 
interfere with the running of a planning inquiry or hearing but if a person cannot 
be heard clearly because they are wearing a niqab the Inspector should ask 
them to speak up or use a public address system (where available). 

 
  
Oaths & Affirmations 
 
16.  Basic guidance on this subject is given in Chapter 1D - "Inquiries and 
Hearings", Chapter 7A.20 17-23 and PINS Note 634.  Guidance on the taking of 
evidence on oath where ethnic or religious minorities are involved is set out in 
Appendix C of this chapter. 
 
References to religious or ethnic groups 
 
17.  If a party at an inquiry or hearing identifies a religious or ethnic group, 
Inspectors should ask themselves whether this is necessary to the planning merits 
of the case.  For example, in the case of the change of use of a building to a 
mosque, it would be acceptable to state that the appellants were a group of 
Bangladeshi Muslims, since this would be relevant and necessary in the 
circumstances.  But in the case of a change of use from A1 to A3, or the removal of 
an opening hours condition, for example, this kind of detail would not normally be 
relevant to a discussion of the planning merits of the scheme and should be 
avoided.  If the ethnic group of the appellants is referred to in the inquiry or 
hearing, when it is apparently unnecessary, the Inspector should consider whether 
the party who has raised it is trying to apply pressure to discriminate on racial 
grounds.  It may be appropriate to ask the parties whether the reference is 
necessary and relevant to the case. 
 
18.  If the reference does appear to be an attempt to apply pressure to 
discriminate, the Inspector should be alert to any further attempts at discrimination 
or racist representations and should deal with them accordingly (see below).  If no 
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discriminatory pressure is intended, it should be pointed out to the inquiry or 
hearing that further reference to a party's cultural or religious background is 
unnecessary.  See also 35 below.   
 
Racist remarks, language or behaviour    
 
19.  Article 10 of the European Convention on Human Rights states that everyone 
has the right to freedom of expression. This right includes the freedom to hold 
opinions and to receive and impart information and ideas without interference by 
public authority.  However, the exercise of these freedoms carries with it duties and 
responsibilities, and may be subject to such formalities, conditions, restrictions or 
penalties as are prescribed by law and are necessary in a democratic society.  
Racist remarks, language and behaviour are an offence under Chapter 1, Section 
89 of the equality Act 2010  and where Inspectors believe that these are likely to 
arise, they should make it clear in their opening address that they are 
unacceptable.  Inspectors should not allow racist representations under any 
circumstances.  Representations are racist whenever the use of racist language has 
a clear and malicious intent. 
 
20.  If during the proceedings any party makes racist comments the Inspector will 
need to gauge the seriousness of the situation.  If the comments are serious and 
intentional, the Inspector should stop them and remind the party that the 
comments are unlawful and constitute an offence under Chapter 1, Section 9 of 
Equality Act 2010.  The situation should be dealt with promptly and firmly.       
 
21.  However, inappropriate language without malicious intent can also cause 
offence.  The Inspector may find it necessary to ask the party, who may be using 
such language unwittingly, for it not to be repeated.  In making such a request 
there should be no heavy-handedness.  Having regard to Article 10, there is a 
balance to be struck between the exercise of the freedom of expression and the 
public good, and if the latter is to prevail, it is for the public authority to justify the 
interference.  It would probably be impossible to justify, for instance, a refusal to 
hear someone who, without malice, used a term which was merely capable of 
giving offence, rather than clearly racist.   
 
22.  Offence may be caused by the wearing of certain items of clothing or badges, 
such as racist symbols or those of extreme nationalist parties and the offending 
party should be asked to remove them or cover them up.  Inspectors should allow 
parties every reasonable opportunity to present their views at the inquiry or 
hearing in a non-racist manner.  If the racist behaviour persists in an inquiry, the 
rules on disruptive behaviour set out in the Inquiries Procedure Rules apply (see 
also IH 1D.32).   
 
23.  In cases where the representations become abusive or offensive, the Inspector 
or one of the other parties present may consider it necessary to report the party to 
the police for a breach of Chapter 1, Section 9 of Equality Act 2010 .   
 
24.  Hearings have no Procedure Rules.  Whilst it should normally be possible to 
curb racist comment, hearings are not designed for appeals of a particularly 
controversial nature or where there is a great deal of public interest.  Particularly 
difficult situations may be better handled within an inquiry with its more rigorous 
behavioural disciplines.  In such circumstances the Inspector should consider 
whether to close the hearing so that an inquiry can be arranged.  Problems at 
hearing site visits are dealt with at 30-31 below. 
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Written Representations 
 
25.  Procedure staff are briefed to screen all correspondence for racist 
representations and to return all representations of a racist nature with an 
appropriate covering letter. (AO Desk Instructions Annex D).  Council employees 
should have similar briefings in line with their local authority's equal opportunities 
policy.  In addition the RTPI has produced a good practice note, Planning 
Authorities and Racist Representations (RTPI 1998) which supports the above 
approach.   
 
26.  It is therefore unlikely that an Inspector will receive racist representations on 
file.  But should this happen, Inspectors should send them back to the procedure 
group EO asking for them to be returned to their sender with the appropriate 
covering letter.  A similar procedure should be followed when dealing with call-in 
cases, with the letter being returned via Chart Room to the appropriate government 
office.  In the highly unlikely event that the local authority has produced racist 
representations, the Inspector should refer the matter to his/her AD.  
 
27.  If written representations containing racist comments are submitted at the 
inquiry or hearing, they should be returned to the party with an explanation that as 
the representation is unlawful, it cannot be considered and is not material. 
 

Site visits  
 
28.  In the interests of efficiency and timeliness the aim should always be to carry 
out the site visit on the scheduled date and time unless external factors make this 
impossible.  Sometimes in written representations or inquiry site visits one of the 
parties has limited command of English, for example where the agent is absent and 
the appellant or current occupier are present instead.  In the vast majority of cases 
this should not prevent the site visit from taking place or disadvantage anyone, 
because the parties will have been informed of the visit, all the representations will 
already have been made and no representations are allowed on site.  But where the 
occupier is at a disadvantage because he/she clearly does not know what is going 
on, or is distressed, efforts should be made to contact the agent and get him/her to 
attend the visit.  If this fails, it may be possible to conduct the visit from public 
viewpoints unaccompanied by either party.  As a last resort the visit will have to be 
re-arranged.  However, as with inquiry proceedings, Inspectors should be wary of 
deliberate attempts at delay.  
 
29.  When visiting a site such as a temple, Inspectors may be asked to undertake 
certain actions out of respect, such as the removal of shoes or ritual washing.  An 
Inspector should attempt to comply with these wishes as far as they are compatible 
with the carrying out of his/her duties.   
 
Hearing site visits 
 
30.  Tension can occur between different parties after the hearing has been 
adjourned to the site.  One person might for example refuse to allow another to 
enter the appeal premises.  Inspectors should therefore make it plain before 
adjourning to the site that all those wishing to participate must be allowed on to the 
site.  If there are objections, the discussion should be completed at the hearing 
venue, the hearing should then be closed before the site visit, and the visit should 
be conducted without any further representations. 
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31.  If problems of this sort arise after the hearing has adjourned to the site, the 
Inspector must again explain that all participants need to be present for the hearing 
to continue on site.  If access is still refused the Inspector cannot continue the 
discussion on site and should adjourn the hearing, announce the time when it will 
be resumed back at the hearing venue, and carry out the visit without 
representations and accompanied only by the main parties.  If the party objected to 
is the LPA's representative the Inspector will have to insist that he/she must be 
present on site. 

 

Discrimination and Gypsies 
 
32.  Paragraph 15 of the CLG Circular 01/2006 Planning for Gypsy and Traveller 
Caravan Sites[1] (in Wales: para 3 of WAG Circular 30/2007 Planning for Gypsy and 
Traveller Caravan Sites) gives a statutory definition of gypsies for the purposes of 
planning:   

 
Persons of nomadic habit of life whatever their race or origin, including such 
persons who on grounds only of their own or their family’s or dependants’ 
educational or health needs or old age have ceased to travel temporarily or 
permanently, but excluding members of an organised group of travelling 
show people or circus people travelling together as such.  
 

33. Romany Gypsies and Irish Travellers may be a recognised ethnic group, but for 
planning purposes the above definition is followed and this may include other 
kinds of traveller, including ‘new age’ travellers and may exclude some Romany 
Gypsies and Irish Travellers who do not fall into the above definition. The courts 
have ruled that nomadism must have an economic purpose (R v South Hams 
DC ex parte Gibb [1994]). 
 

34. There may be hostility between different travelling groups. Pressure to apply 
positive discrimination towards a distinct group is unlawful. Further guidance on 
Gypsies can be found in the Inspector Handbook Chapter PT7 and in Circular 
1/2006 Planning for Gypsy and Traveller Caravan Sites. 

 
 

_____________________________________ 
 
[1] On 29 August 2010 the Secretary of State for Communities and Local Government announced the intention 
that Circular 01/2006 would be revoked and replaced with light-touch guidance, following impact assessments. 

 
 
 
 
 
 
 
 
 
 
 
 
Terminology 
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35.  This is often one of the most misunderstood areas in race relations.  
Perceptions and terminology change and what was considered acceptable ten years 
ago may now be considered offensive.  It is normally better for Inspectors to avoid 
making specific reference to any term of national origin or cultural identity, in 
inquiries, hearings, site visits or in letters and reports, unless these issues are of 
clear relevance to the case and it is absolutely necessary to make reference to 
them (see also 17-18 above).  Should it be necessary to do so, Inspectors should 
make sure they use the correct terminology.  A sensitive approach will be least 
likely to cause offence.  At inquiries and hearings, careful questioning will help with 
clarification.  The following definitions should be considered as pointers. 
 
 
36.  The term coloured should be avoided.  Whilst it was commonly used in the past 
it is generally disliked and thought to be offensive and patronising.  Black has 
become widely accepted, especially with people from Caribbean and African 
communities.  Whilst Asians may also refer to themselves as black it is generally 
inadvisable to use this term to describe them. "Visible Minorities" is a possible term 
for people of Asian, Caribbean and African descent.  The term Ethnic Minorities 
includes all visible and other minorities.  `Cultural Groups' is beginning to be used 
as it has no bias towards colour or country of origin.  Using the term immigrants to 
describe members of ethnic communities is inaccurate and offensive.   
 
37.  The term West Indian, whilst not usually offensive, does not have any real 
meaning except in relation to Cricket, and may carry a colonial overtone.  People 
whose cultural background is the Caribbean usually refer to themselves by their 
country of origin eg Jamaicans.  
 
38.  The term Afro-Caribbean is acceptable but is generally only used in official and 
academic documents.  African is similarly acceptable for people with an African 
background but they would more usually refer to themselves in terms of their 
country of origin. 
 
39.  People born in Britain may or may not use these designations but will often 
refer to themselves simply as black or black British. 
 
40.  The term Asian or more precisely South Asian is acceptable to describe people 
whose cultural background is the Indian sub continent, but this is a collective term 
and people are more likely to refer to themselves in terms of their national or 
religious origin.  `Oriental' should be avoided as it is inaccurate and considered 
racist.  
 
41.  The term half caste is offensive and should not be used.  Mixed Race is widely 
used but even this may cause offence.  The term Multi-Racial may be more 
appropriate depending on circumstances. 
 
42.  The terms British or English should always be used in the most inclusive sense; 
 it is not acceptable to use them to mean White.  
 

Religious Beliefs  
 
43.  Religion often forms a major part of community life for ethnic groups and may 
be important in maintaining cultural identity.  Many members of ethnic groups 
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follow either non Christian religions or belong to a variety of different Christian 
churches and may have different patterns of worship.  The need for specialised 
religious facilities often results in the need to obtain planning permission and may 
possibly result in appeal.  
 
44.  A summary of the major festivals and the basic beliefs of religious groups can 
be found at appendix D.   
 
45.  Members of the same religion will come from different countries and regions 
and may not wish to share facilities with other co-religionists from other areas, for 
example where religious practices differ or where there has been a recent history of 
conflict.   
 
Policies in development plans 
 
46.  There is no national planning guidance aimed specifically at ethnic minority 
issues, but the avoidance of social exclusion is now a major part of government 
policy as a whole.  The Town and Country Planning (Development Plan) Regulations 
1991 require authorities to have regard to social considerations in preparing their 
general policies and proposals in structure plans and UDP Part Is.  In addition, 
paragraph 5.48 of PPG 12 states:  
 
 in preparing detailed plans .. authorities will wish to consider the relationship 

of planning policies and proposals to social needs and problems, including 
their likely impact on different groups in the population, such as ethnic 
minorities, religious groups.. 

 
47.  Paragraph 3.73 et seq of `Development Plans - a good practice guide' (HMSO) 
gives some additional advice on dealing with social issues in development plans, 
which include the needs of particular sections of the population.  Separate 
development plan chapters on ethnic groups are not considered good practice by 
the document, which instead states that social considerations should inform the 
plan's strategy and objectives and be implicitly carried forward into the policies of 
the plan. 
 
48.  The document suggests that land use issues with a social dimension include 
(among other things) employment provision, the provision of housing for particular 
groups of people and the design of new development and its effect on vulnerable 
members of the community.  The land use requirements arising out of the 
community's religious traditions might be added to this list, and there will be 
others.   

 

Issues and reasoning in Inspectors' decisions  
 
49.  Where ethnic or cultural matters are involved, Inspectors should be careful 
with the wording of issues and reasoning.  For example, the term `character of the 
area' is usually quite acceptable when dealing with architecture and townscape, but 
in certain situations it can be imbued with ethnic or cultural overtones.  Where 
there are cultural sensitivities, it will be better for Inspectors to avoid such general 
terms and define issues specifically in terms of matters such as the appearance of 
the area, noise, traffic, evening and weekend activity and car parking, policies to 
encourage or discourage particular kinds of land use and so on.  Obviously no 
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cultural or religious bias can influence the decision; issues should be framed, and 
reasoning followed, in such a way as to avoid any suggestion of partiality.  
 
50.  Inspectors should be aware of the decision of the European Commission on 
Human Rights ISKCON v UK (76ADR90). ISKCON (International Society for Krishna 
Consciousness) had appealed against an enforcement notice in respect of the 
change of use of a manor in the Green Belt.  The frequent attraction of large 
numbers of worshippers had created problems of traffic and disturbance.  The 
Commission supported the approach taken by the Inspector, who recognised 
ISKCON's freedom to manifest its religion but considered that this was outweighed 
by other considerations. 
 
Conditions 
 
51.  Care may be needed in applying the test of reasonableness as described in 
Circular 11/95, particularly when dealing with cases concerning religious 
institutions. 
 
52.  Operating hours conditions on religious and other premises may be difficult to 
monitor or have the effect of making the intended use impossible.  Tight restrictions 
on the hours in which a mosque may be visited, for example, may render it 
unusable because Muslim worship requires that the faithful pray before dawn, the 
time of which will vary during the year.  Conditions that seek to maintain the 
"special character" of Sunday - such as opening hours conditions - may not be as 
relevant in predominantly non-Christian areas (although this will not always be the 
case). 
 
53.  Conditions restricting the opening of takeaways should not specifically mention 
the types of hot food that may be sold.  Such conditions are unenforceable and may 
open up the decision to an accusation of racism. 
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APPENDIX A 
 

MAIN ETHNIC MINORITY GROUPS IN THE UK 
 
Afro-Caribbean 
 
1. The great majority of Afro-Caribbeans who emigrated to the UK did so before 
1962.  Most were originally from Jamaica, but there was also significant emigration 
from other islands such as Trinidad and Barbados and from mainland Guyana.  
Adult immigration since the 1970's has been very low and over half the 500,000 
people of Caribbean origin in Britain were born here.  They comprise 17% of the 
visible ethnic minority population and just under 1% of the population overall.   
 
Indians 
 
2. Indians were the earliest South Asian group to settle in the UK in substantial 
numbers.  Most Indians come from either the Gujerat or Punjab regions of India.  
Those from Gujerat would speak Gujerati as their main language whereas those 
from Punjab would speak Punjabi as well as understanding Hindi and Urdu.   
 
3. Hinduism is the main religion of India and 50 % of Indians in the UK are 
Hindu.  Sikhs from the Punjab comprise 30% of the total in the UK and Muslims 
mainly from Gujerat comprise around 20%.  Indians may also be Buddhists, Jains 
or Christians.  There are approximately 840,000 people of Indian origin in the UK at 
the moment. 
 
Indians from East Africa 
 
4. In addition to direct migration from India, migration from Indian 
communities in East Africa has also occurred particularly during the late 1960's or 
early 1970's.  The religious beliefs of immigrants from East Africa mirror those who 
emigrate directly from the Indian subcontinent. 
 
Pakistanis 
 
5. Pakistanis first settled in the UK during the 1950 and 1960's.  Typically this 
first consisted of males with dependant females and children following later.  Today 
there are approximately 475,000 people of Pakistani origin in Britain.  Traditionally 
many of those who emigrated came from the region around the city of Mirpur in the 
north of the country.  Most Pakistanis speak Urdu along with other local languages 
or dialects.  Almost all Pakistanis are Muslim although there is a small Christian 
community.  Pakistani Muslims form the largest element in the UK Muslim 
population. 
 
Bangladeshis 
 
6. Bangladeshis have arrived more recently in the UK.  They number around 
160,000 and are still a young community with many school age children.  Most 
Bangladeshi immigrants are from the district of Sylhet in the north-east of the 
country, which is economically poor and has a tradition of emigration.  Most 
Bangladeshi immigrants will speak Sylheti, which has no written form. Bengali, the 
national language of Bangladesh is also spoken particularly amongst younger 
Bangladeshis.  Almost all Bangladeshis are Muslim.  
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Other Ethnic Communities 
 
7. The 4 immigrant groups above represent the largest visible immigrant 
groups in the UK.  Other significant groups include communities of Black African 
origin, particularly from Nigeria and Ghana, ethnic Chinese mainly from Hong Kong, 
Singapore and Malaysia, Arabs from the Middle East and Vietnamese.  In addition 
to distinct minorities there is also a significant number of people of mixed race.  
There are minorities that are not normally counted as visible but have a strong 
sense of community and a distinct identity such as Greek and Turkish Cypriots, 
Irish, Italians, Poles and Ukrainians.  The situation regarding gypsies is dealt with in 
Chapter PT7.  
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APPENDIX B 
 

NAMING SYSTEMS 
 
 
1. Inspectors should avoid using the term Christian or first name but instead 
should use the term `personal name'.  Personal names do not always come first.  
For example Chinese family names come first, such as Cheung Lan-Ying (Female) 
or Man Wen-Zhi (male). 
 
2. Not everyone has a family name.  For example traditional Sikh's names do 
not include a family name, only the religious designation Singh for males and Kaur 
for females.  The correct form of formal address is their full name; Mr Karamjit 
Singh or Mrs Jaswinder Kaur.  However other Sikhs will use a different naming 
system depending on the factors mentioned above. 
 
3. People with names that appear to be different may belong to the same 
family and females do not necessarily take their partner's family name on marriage. 
 For example male Muslim names from South Asia usually have a personal and 
religious element and sometimes an additional hereditary name. The position of 
personal and religious names are interchangeable and the hereditary name comes 
last. eg Mohammed Rahman Khan.  However females would usually take a personal 
name along with a second female or titular name, eg Yasmin Nesa.  Females do not 
usually take a hereditary name or take any of their husband's names on marriage, 
but again this may vary.  Religious names are often based on the names of the 
prophet or God, such as Mohammed or Allah.  Calling a Muslim by his religious 
name alone can be offensive.   
 
4. If in doubt, Inspectors should ask how the person would like to be addressed 
(see 13). 
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APPENDIX C 

 

OATHS 
 
1. Planning Inquiries are brought under the enabling power of  the 1992 
Tribunals and Inquiries Act 1992. While this provides the legal framework for the 
inquiry there is no power to force parties to give evidence under oath. If a party 
wishes not to give evidence under oath or to make an affirmation, they do not have 
to, but their evidence should be accorded less weight than evidence given under 
oath or affirmation.  The correct procedure for oaths and affirmations are given 
under the 1978 Oaths Act.  Whilst the Act prescribes the procedure for a Christian 
or a Jew, it states that an oath shall be administered in "any lawful manner" for a 
person who is neither a Christian nor a Jew.  For persons not willing to make an 
oath for religious or moral reasons a "solemn affirmation" can be made giving their 
evidence the same status as that taken under oath. 
 
2. It is important that the correct procedure is followed for witnesses who are 
neither Christian nor Jewish. R vs Chapman (1980) Crim.LR 42  held that the 
validity of an oath depends upon it being taken in a way which is binding and 
intended to be binding on the conscience of the witness.  Asking members of non 
Christian religions to affirm when this could be considered to be not binding on their 
conscience, may leave a decision open to challenge.  Whilst some Muslims may 
consider themselves bound by taking an oath on the Bible or Old Testament others 
will not and it is best to avoid this wherever possible. 
   
3. If a witness wishes to take an oath in the manner that best ties their 
conscience then they should be given this opportunity. It is often difficult to know 
before an inquiry if a witness belongs to a non Christian religion. If an Inspector 
believes this may be the case and there is the likelihood that evidence will need to 
be taken under oath then they should liaise with the appropriate procedure group 
EO.  
 
Holy Books 
 
4. The appropriate Holy Books should be available for witnesses.  BSO keep a 
copy of the Qur'an for Muslim witnesses available on loan but it may offend strict 
Muslims that the book might have been handled by non believers.  No copy of the 
Gita (The Hindu Scripture) or the Sunder Gutka (an extract from the Guru Granth 
Sahib, the Sikh Holy Book) is kept.  Consequently if a witness has confirmed that 
they wish to be sworn according to their particular beliefs they should be asked to 
provide the appropriate Holy Books. If this is not possible Policy Unit will liaise with 
local religious institutions to provide an appropriate copy.  It is desirable to 
anticipate any potential problems and if necessary Inspectors should ask Procedure 
to liaise with the relevant parties on reading the file.  If it is not possible to arrange 
this in advance then Inspectors should ask the parties to indicate their 
requirements for swearing oaths at the start of the Inquiry.  In the event that a 
particular Holy Book is not available and the witness cannot be heard at a different 
time, when one may have been acquired, then the Inspector should consider 
adjourning the Inquiry.  Inspectors should not put witnesses under any pressure to 
take an oath on an inappropriate book or take an affirmation, but if the offer is 
made freely then it should be accepted. 
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5. Sikh, Hindu and Muslim witnesses may wish to wash their hands, feet or 
other parts of their body before taking the oath so that they can be clean before 
touching the relevant Holy Book.  Muslim women are regarded as unclean when 
menstruating or shortly after childbirth and will wish to affirm;  this request should 
be granted.  Hindu and Sikh witness may wish to remove their shoes before taking 
the oath.  Jewish, Sikh and other witnesses may wish to cover their heads both for 
the oaths and for the rest of the proceedings.  Hindu witnesses may wish to bow 
before the Gita before or after taking the oath.  Certain orthodox Jews may not 
wish to take an oath and should be allowed to affirm. 
 
6. Most Buddhists will wish to affirm, although some Tibetan Buddhists may 
wish to take an oath in the presence of a photograph of the Dalai Lama or Lama of 
the witness's practice, or by placing a religious book on their head.  The precise 
forms of words used will vary and should be agreed by the Inspector and the 
witness before the oath is taken. 
 
7. Whilst many Chinese are Buddhist, Christian or Muslim, other Chinese may 
wish to affirm.  Some Chinese will consider this more binding if they sign a written 
copy of the affirmation after giving it verbally.  A form of declaration involving 
breaking a saucer is outdated and is now only used in Triads' initiation ceremonies 
and so should be avoided. 
 
8. Rastafarians whilst not strictly Christian hold the Bible in great reverence and 
may wish to take an oath on it.  This should be permitted.  Many Rastafarians wear 
a hat or beret (a "Tam") indoors and they should not be asked to remove this, 
when attending an Inquiry.   
C.9 Affirmations are usually taken by Quakers and members of similar Christian 
groups, members of certain Jewish groups, most Buddhists and anyone whose 
conscience cannot be bound by an oath. 
 
Forms of oath taken  
 
Hindu  (Taken on the Gita) 
 
10. I swear by the Gita that the evidence I give shall be the truth the whole truth 
and nothing but the truth. 
 
Jew  (Taken on the Old Testament) or Christian (Taken on both Testaments or the 
New Testament alone) 
 
11. I swear by almighty God that the evidence I shall give will be the truth the 
whole truth and nothing but the truth. 
 
Muslim/follower of Islam (Taken on the Qur'an/Koran) 
 
12. I swear by Allah that the evidence I shall give will be the truth, the whole 
truth and nothing but the truth. 
 
Sikh (Taken on the Sunder Gutka) 
 
13. I swear by Waheguru that the evidence I shall give shall be the truth, the 
whole truth and nothing but the truth.   
 
(An alternative form of Sikh oath originally given in PINS Note 634 may be used -  I 
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swear by the Guru Nanak that the evidence I shall give shall be the truth the whole 
truth and nothing but the truth.) 
 
Affirmation   
 
14. I do solemnly, sincerely and truly declare and affirm that the evidence I shall 
give shall be the truth, the whole truth and nothing but the truth. 
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APPENDIX D 
 

SUMMARY OF MAJOR BELIEFS 
 
Introduction 
 
1. This annex gives a brief overview of the major religions that are practised by 
ethnic minorities in the UK.  It will concentrate particularly on the basic idealogy of 
the religion,  the patterns of worship, restrictions on behaviour and any particular 
Holy Days.  However because of the extensive nature of the topic this is very much 
an overview and only gives a basic description of the religions.   
 
BUDDHISM  
 
2. As well as having a strong following among a mix of British men and women, 
Buddhism is followed by people of Chinese, Tibetan, Vietnamese and Indian origin.  
There are about 130,000 Buddhists in Britain. 
 
3. Buddhism began in the malawi Century BC in Northern India with the 
enlightenment of Prince Siddhattha Gotama when he became the Buddha (the 
enlightened one).  
 
4. There are three main Buddhist traditions: 
 
 Theravada (Way of the Elders) which is the prominent form of Buddhism in 

Sri Lanka, Burma and Thailand. 
 
 Mahayana (The Great Way), prominent in Tibet, Mongolia, Nepal China, 

Korea and Japan -Zen is the Japanese form of this branch of Buddhism. 
 
 Vajrayana adds tantric practices to Mahayana and is widespread amongst 

Tibetan buddhists. 
 
5. All three forms of Buddhism refer to the same scripture known as Tipitaka 
in Pali and Tripitaka in Sanskrit, the languages of Buddhist teaching. 
 
6. Buddhists commit themselves to three refuges of Buddhism, The Buddha, 
Dhamma (The teachings of the Buddha consisting of the four noble truths) and 
Sangha, The Buddhist Community.   
 
7. Lay Buddhists live by the minimum of five precepts : to abstain from killing, 
taking that which is not given, sexual misconduct, false speech, and alcohol and 
drug abuse that impairs mindfulness.  They will visit the Temple on observance 
days based on the lunar calendar. 
 
8. Further precepts such as sexual abstinence and fasting are practised on 
observance days.  Buddhist Monks and Nuns observe the Ten Precepts and further 
restrictions.  Novices are known as Samaneras and Bhikkhus have a higher 
ordination.  In some cultures temporary ordination as a monk is a common feature 
of a young man's life. 
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9. Observance days are on the full moon days and lay buddhists will wear 
simple white clothes when visiting the temple.  The exact days vary between the 
branches of Buddhism but celebrate similar themes, the birth enlightenment and 
passing of the Buddha as well as other important feasts.  The Zen Calendar is fixed 
and celebrates the following dates: 
 
 15th  February  The Buddha's Parinivana (Passing) 
 
 8th   April  The Buddha's Birthday 
 
 3rd October  Bodhidharma's Day (the first Patriarch in China) 
 
 8th December  The Buddha's Enlightenment  
 
 
CHRISTIANITY  
 
10. Most Inspectors will be familiar with the basic worship patterns and beliefs of 
Christians.  Christianity is the predominant religion in the UK but in the past 50 
years there has been a large growth in the following of churches and groups other 
than the main recognised Christian churches in the UK.  
 
11. Whilst these Churches generally follow the familiar basic patterns of worship 
there may differences in frequency of worship or dates of holy days.  For example 
Seventh Day Adventists hold Saturday to be their Holy Day or Sabbath and certain 
Eastern Orthodox Churches still follow the Gregorian calendar in celebrating holy 
days such as Christmas. 
 
HINDUISM 
 
12. Hinduism is one of the world's oldest religions. Its origins can be traced back 
around 5000 years.  Hinduism is an extremely diverse religion and it incorporates a 
wide range of teaching, beliefs and worship.  It is the main religion or has a 
significant following in India, Nepal, Mauritius, Trinidad, Guyana and Fiji.  Over 
400,000 Hindus live in Britain which is about 10 % of the Asian population.  Most 
Hindus in the UK are from the Indian States of Gujerat or Punjab, Sri Lanka, 
Bangladesh or East African Gujeratis. 
 
13. The important Hindu scriptures are the 4 Vedas (Veda means knowledge), 
the epics Ramayana and Mahabharata, the Upanishads which contain the basic 
Hindu Philosophy and are also part of the Vedas, the Bhagahad Gita ("Song of the 
Blessed Lord") or Gita which is also part of the Mahabharata and is considered as 
the essence of the Upanaishads and the Puranas, which contain many religious 
stories. 
 
14. Because of the diverse nature of the religions it is difficult to generalise about 
the basic beliefs of Hindus.  Essentially Hindus believe in a supreme being, 
Brahman, either in the form of an all pervading spirit or, for others, a supreme 
person.  In this world the supreme is manifest in three features: Brahma, the 
creator, Shiva the destroyer and Vishnu the preserver, usually worshipped either 
in the forms of Rama or Krishna.  For most Hindus in the UK these provide the 
focus of worship.  Many gods and goddesses are worshipped on various occasions 
eg Ganesha, the elephant headed god, is the god of wisdom and success.  These 
are only the various names of one god and represent his various functions and 
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qualities.  Hinduism is essentially monotheistic.  Hindus believe in reincarnation and 
that all living things have an eternal soul (atman)  which is reborn into all forms of 
life.  Hinduism has a highly developed sense of social life with the existence of four 
varnas (castes) plus the harijans ("untouchables") and other subordinate classes. 
 Jatis (sometimes called subclasses) are based around occupational groups.  The 
caste system is discouraged by the Indian government and Hindu leaders but it 
continues to operate albeit with a diminishing influence. 
 
D.15 Most worship takes place in the home in a room or part of a room dedicated 
as a shrine. Temple worship takes place on important religious anniversaries or 
special occasions.  The Hindu calendar is lunar and so festival dates will vary from 
year to year. 
 
D.16 Shiva Ratri (February/March) is a festival dedicated to the lord Shiva and 
devotees spend the night at the temple chanting and singing.  
 
D.17 Holi (March/April)  is a festival in honour of Prahlada and also celebrates 
the spring harvest.   
 
D.18 Rama Navami is a spring fast celebrating the birth of Lord Rama. 
 
D.19 Raksha Bandhan (August)  symbolises the mutual bonds between brothers 
and sisters. 
 
D.20 Janamashtami (August/September) celebrates the birth of Lord Krishna. 
 
D.21 Dasshera and Navaratri are celebrations of the Mother Goddess and the 
triumph of good over evil.  Navaratri (nine nights) follows the new moon in the 
month of Bradha. Dassherea (Tenth Day also known as Vijaya Dashami) is the 
final day of festivities and is celebrated with exchange of presents and messages of 
goodwill. 
 
D.22 Divali shortly follows Dasshera in October/November. It is a festival of lights 
and is connected to the story of Rama and Sita from the Ramayana.  In some 
parts of India it is the end of the Hindu Year.  Homes are illuminated with lamps, 
friends visited, presents exchanged and new clothes worn.   The day after Divali is 
Annakuta/Bestvarash when new year temple offerings of sweets and foodstuffs 
are made. 
 
ISLAM 
 
D.23 Islam (submission to the will of God) revived in Makka (Mecca) in the 7th 
century AD. According to Muslim belief, Islam is as old as humanity.  Today there 
are two distinct groups of Muslims, Sunni Muslims are the main branch and 
comprise 85% of the world's Muslims, whilst Shi'ite Muslims are concentrated  in 
Iran, Iraq, Pakistan, India, Yemen and East Africa.  There are between 1.5 and 2 
million Muslims in the UK from a wide range of countries of origin.  Islam stresses 
the equality of believers, but in many towns mosques will have congregations 
drawn from certain regions or homelands.   
 
D.24 The Qur'an (Recitation) is regarded as the revealed word of Allah.  It 
contains 114 chapters and gives guidance to Muslims on all aspects of faith and 
should be followed to the letter.  Muslims are required to perform an ablution 
before handling the Qur'an.    
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D.25 The Qur'an and the Sunnah (the conduct of the prophet Mohammed) 
constitute the two principal sources of the Shari'a, the Islamic Law which 
constitutes all aspects of human life. 
 
D.26 It is obligatory for all Muslims to offer prayers five times a day (Salat) 
preferably in a mosque.   However Friday prayers must be performed in a 
congregation in a mosque and this is obligatory for all adult muslims.   Traditional 
mosques have a dome and a tower, the minaret where the muezzin would 
traditionally call the faithful to prayer.   Muslims should attempt the Hajj, a 
Pilgrimage to Mekka once in their lives. 
 
D.27 The Islamic Calendar is Lunar.  Each Year has 12 Months of 29 or 30 days.  
The Muslim era begins with Mohammed's migrations under intense persecution 
from Makka to Medina. Muslims base their years on this date. 
 
D.28 The first day of Muharram is the first day of the new year. 
 
D.29 Ramadan is a month of fasting.  During this month eating, drinking, 
smoking and sexual contact is forbidden for all adult muslims between dawn and 
dusk.  
 
D.30 Eid al Fitr is a one day festival marking the end of Ramadan. 
 
D.31 Eid ul Adha is a four day festival on the tenth day of the month of Zill Hajj 
that marks the end of the Hajj. 
 
D.32 Ashurah is on the tenth  day of Muharram and has special significance for 
Shi'as as they commemorate the martyrdom of Iman Husain, the prophet 
Mohammed's grandson. 
 
D.33 Milhad al Nabin The Birthday of Mohammed. It has become customary to 
celebrate this on the twelfth day of the month of Rabi'al Awal. 
 
D.34 Lailat al Oadr is a very sacred and special night for Muslims and occurs on 
the 27th night of Ramadan.  It marks the event when the Quar'an was first 
revealed to the prophet Mohammed and Muslims generally spend the whole night 
in prayer. 
 
D.35 The Qur'an forbids the eating of pork and pork products.  All other meat 
must be ritually slaughtered to be considered Halal.  
 
D.36 Alcohol or any food or drink containing alcohol is forbidden as well as all 
intoxicating drugs. 
 
JUDAISM 
 
D.37 Jews have been in England for many centuries.  They were expelled by 
Edward I in 1290 but were readmitted to England towards the end of the 17th 
Century. In the UK there are both Sephardi and Ashkenazi communities.  
Sephardi Jews originally came from Spain, Portugal and North African countries 
and have been present in the UK since the readmission.  Ashkenazi Jews are of 
Central and East European origin and fled Russian pogroms and Nazi persecution in 
Germany. 
 
D.38 There are several different groupings in the UK.  Orthodox Jews believe the 
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Torah was revealed word for word by God and accord this, and rabbinical 
interpretations, full authority in determining life law and religious practice.  
Progressive Jews believe the Torah was inspired by God but regard it as open to 
challenge and revision.  Conservative Jews maintain traditional religious practices 
whilst recognising the influence of history on the development of Judaism.  There 
are approximately 300,000 Jews in the UK. 
 
D.39 Belief in the Torah (the five books of Moses) is central to Judaism.  The 
Torah has 613 commandments (mitzvot) dealing with questions concerning the 
religious and daily lives of Jews.  The Sabbath (Shabbat) is central to Jewish life.  
Shabbat begins about an hour before dusk on Friday evening and ends at nightfall 
on Saturday night.  Shabbat is a day of worship and rest with special Synagogue 
services with public readings of the Torah.  Jews are forbidden from working on 
Shabbat.  Different groups will interpret this in different ways.   
 
D.40 In addition to the Torah, Jewish scriptures include the Nevi'im (the books 
of the prophets) and Ketuvim (writings such as Psalms).    The Talmulad is an 
expansion of the Mishnah and is a summary of religious and Civil Law.  These form 
the basis of the Halacha Jewish law through which the practice of Jewish Life is 
defined.  A Beth Din is a court of law according to the Halacha. 
 
D.41 Worship is conducted both in the home and at the Synagogue. There are 3 
daily services: Shacharit (the morning service), Mincha (The afternoon service) 
and Maarive (the evening service).  It is not necessary for a Rabbi to lead 
communal prayers.   
 
D.42 A 19 year solar and lunar calendar is used to conduct the year.  Each month 
has 29 or 30 days and a year is usually 354 days so there is no fixed date for 
festivals.  The Jewish day goes from evening to evening.  All festivals begin in the 
evening. 
 
D.43 Rosh Hashana (September/October) is 2 days which begin the New Year 
and the 10 days of repentance culminating in Yom Kippur (The Day of 
Atonement).  Yom Kippur is a fast day devoted to prayer and worship.  No work 
may be done on Rosh Hasana or Yom Kippur. 
 
D.44 Sukkot (Tabernacles) (September/October)  7 days commemorating the 
wandering of the Jews in the wilderness.  Temporary structures are built onto the 
sides of houses and families must eat in them.  Sukkot is followed by Shemini 
Atzeret and Simcaht Torah (The rejoicing of the law) celebrating the completion 
and recommencement of the annual cycle of readings from the Torah.  No work 
may be done on the first 2 days or last 2 days of the festival. 
 
D.45 Pesach (March/April) 8 days commemorating the exodus from egypt.  No 
leavened foods (chametz) are consumed, the home is thoroughly cleaned, dishes 
are changed and unleavened bread is eaten.  The home ceremony centres around 
the seder meal on the first two nights of Peasach.  No work is done on the first 2 
days of Peasach. 
 
D.46 Shavuot (Pentecost - May/June): 2 days commemorating the receiving of 
the Torah at Mount Sinai.  No work is done on these days. 
 
D.47 There are no or few restrictions on work during Chanukah (December), 
Purim (February/March) and Tisha Be'Av (July/August).  These are considered as 
minor festivals. 
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D.48 Jews adhere to strict dietary rules - Kashrut. Animals, birds and fish are 
either Kosher (permitted) or Trief (forbidden).   
 
SIKHISM 
 
D.49 Sikhism was founded in the 15th Century by Guru Nanak.   Sikhism was 
further refined by Guru Gobind Singh in 1699 with the introduction of the Amrit 
(sacramental ceremony) and the purity of the Panj Piyare (five beloved ones).  In 
India Sikhs form a small but strong religious group.  There are about 20 million 
Sikhs worldwide, 75% of whom live in the Punjab.  There are about 500,000 Sikhs 
in the UK at the moment and some 170 Grudwaras (Temples).  In many towns 
there are different Grudwaras for congregations drawn from different Indian Jatis 
(sub castes).  They accept the main Sikh Scripture, the Guru Granth Sahib but do 
not conform to all Sikh tenants. 
 
D.50 Sikhs believe in one god whose divine name is constantly recalled and 
meditated upon, the ten spiritual masters (Gurus) and their teachings, the 
acceptance of the Guru Granth Sahib as a living Guru, the rejection of the caste 
system and the belief in the equality of men and women.  Any practising Sikh, male 
or female may perform the ceremony at the Gurdwara.   
 
D.51 Practising Sikhs wear the five K's at all times identifying the Khalasa the 
brotherhood of Sikhs.  These are Kesh - Long uncut hair tied in a knot and kept 
tidy with a turban, Kanga- a wooden comb, Kara - a steel bangle worn on the 
right arm, Kachha/Kachhehra shorts/underpants and Kirpan, a sword now 
usually ceremonial. 
 
D.52 The Sikh calendar is lunar and apart from Vaisakhi, (see below) (April 13) 
varies from year to year. 
 
D.53 Vaisakhi (April 13) is the Sikh New year and commemorates the founding of 
the Khalsa by Guru Gobind Singh 
 
D.54 The martyrdom of Guru Arjan is commemorated in June. 
 
D.55 The first installation of the Guru Granth Sahib in Nanded by Guru Gobind 
Singh, 3 days before his death in 1707 is celebrated in August. 
 
D.56 The birthday of Guru Nanak is celebrated over 3 days in 
October/November. 
 
D.57 Other Sikh festivals include: 
 
 The martyrdom of Guru Tegh Bahadur the 9th Guru is commemorated in 

November.  The Birthday of Guru Gobind Singh the 10th Guru is 
celebrated in January/February.  All major festivals are conducted over 3 
days with readings the continuous reading of the Guru Granth Sahib. 

 
D.58 Sikhs regard all days as equally Holy and Good.  In the UK communal prayer 
takes place on Sundays at most Gurdwaras. 
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The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  
 
 
  

 
  
 
Whats New: 
 
Revised Chapter taking account of changes in legislation, policy and 
experience since 2001. 
 
Amendments to the EIA Regulations (2006 and 2008). Information on House of 
Lords Judgement on EIA and reserved matters. Problem areas and sources of 
advice. The more significant Court Cases.  
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Introduction and scope of guidance 
 

1. Environmental Impact Assessment is a process by which information about 
the environmental effects of a project is collected and taken into account in 
deciding whether a development should be permitted.  It is systematic, 
presenting environmental information in a form which facilitates public 
scrutiny and enables the predicted effects, together with the scope for 
mitigation, to be evaluated before a decision is made. 

 
2. Environmental Impact Assessment [EIA] (previously referred to as 

Environmental Assessment [EA]) describes the whole process.  The 
Environmental Statement [ES] is a document setting out the developer's 
own assessment of the project's likely environmental effects which is 
prepared and submitted with the application for consent.  The content of the 
ES should follow Schedule 4 of the 1999 Regulations. 

 
3. The importance of EIA means that the majority of large or complex cases 

may be expected to be accompanied by an ES.  Inspectors must be prepared 
to deal with the process of EIA in appeals and other casework.   

 
4. This chapter refers to the application of EIA to appeals and call-in cases.  It 

can (although rarely) apply to enforcement cases1.  Its application to other 
areas of planning work and to non-planning case work is outlined in 
Appendix A.  It is not required for development plans; but a process of 
strategic environmental assessment [SEA] is undertaken. Advice on SEA is 
given in the DCLG (2005) publication on Sustainability Appraisals for RSSs 
and LDDs.2   

 
5. The process of EA/EIA for development projects was regarded by the 

European Community as a priority for introduction under the environmental 
                     
1 See CT9 Enforcement at paragraph 33. 
2 See PINS net Development Plans and LDF pages and PT14 Planning and Risk paragraph 5 
for advice on the relationship between SEA, EIA and the assessment of risk.  
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action programmes.  It was introduced in 1985 by Directive 85/337/EEC and 
implemented in England and Wales by the 1988 Regulations.  Major 
amendments were made by Directive 97/11/EC and the 1999 Regulations.  
Under Section 71A of the Town and Country Planning Act 1990 the SoS has 
the power to extend the requirement for EIA to any type of project, not just 
those specified in the EC Directive.  As an example this power was used to 
incorporate wind generators, motorway service areas and coastal protection 
works into the list of Schedule 2 projects under the 1988 Regulations.   

 
6. The 1999 Regulations came into force on 14 March 1999 (reg 1(1)), and 

apply only to applications received by the LPA on or after that date.  For all 
cases in which the application was received (or enforcement notice issued) 
before that date, the 1988 Regulations continue to apply (reg 34 (2)).  
Inspectors should not dispose of their copies of the old Regulations and 
Circulars.  Although reg 34(1) and Sch 5 of the 1999 Regulations revoke the 
old regs, they remain applicable to any older and as yet undetermined 
applications by virtue of reg 34(2).  Such cases are by now very limited in 
number.  In the remainder of this chapter, the system under the 1988 
Regulations is referred to as "EA"; and that under the 1999 Regulations as 
"EIA". 

 

7. The key points of the two systems are only summarised below with 
commentary.  If a point is pursued during appeal or inquiry proceedings, 
reference must be made to the original text of the relevant Regulations or 
Circular rather than relying on the heavily summarised version in this 
chapter.3 

The Need for EA/EIA (Screening) 
 

8. Considering the need for EA/EIA (a process referred to as "screening") 
involves examination of the lists of types of project in Schedules 1 and 2; 
and (in the context of Schedule 2) the application of advice on indicative 
criteria and thresholds4 .  The 1999 Regulations procedures require the issue 
of a screening opinion (LPA) or direction (PINS/SoS).  "Schedule 2 
development" is development listed in Schedule 2 and either exceeding the 
relevant threshold/criteria in column 2 of that table, or in a "sensitive area" 
(as defined in reg 2(1)); the sub-set of that development which is likely to 
have significant effects on the environment is now referred to as "EIA 
development".  General guidance on how to assess “significance” is given in 
Circular 02/99.  Three main criteria are suggested : 

 
i. major developments which are of more than local importance; 
ii. developments which are proposed for particularly environmentally 

sensitive or vulnerable locations; 
iii. developments with unusually complex and potentially hazardous 

                     
3 Checklists for Inspectors and Support Staff may be found in Annex J of the Procedure 
Desk Instructions (see ‘To be aware of’ [TBAO] section on PINS net). 
4 See TBAO on PINS net. 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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environmental effects. 
 

9. Inspectors must be familiar with the relevant regulations and advice for two 
reasons.  First, the need for EA/EIA may be raised during the course of an 
appeal. Second, Inspectors are under a duty to consider the matter in every 
case to which the regs apply, notwithstanding the fact that it should have 
been considered at an earlier stage. 

 
10. The approach was strengthened under the 1999 regs in that Schedule 3 

reproduces Annex 3 of the Amending Directive and the advice (in Circular 
02/99) was recast.  When considering the need for EIA under the 1999 regs, 
it is therefore important to relate it to Annex 3 and the new advice.  But 
there was no suggestion that the number of cases requiring EIA would 
increase significantly; indeed, paragraph 34 of Circular 02/99 (echoing 
paragraph 21 of C15/88) made the point that the number of Schedule 2 
cases requiring EIA "will be a very small proportion of the total number of 
Schedule 2 developments".  Although verified statistics are not available it is 
apparent (from cases examined in PINS) that the scale of development for 
which EIA is required has reduced since the coming into force of the 1999 
Regulations.  In part this appears due to the application of a sensitivity test 
for Schedule 2 projects.  The more sensitive the location, the more likely it is 
that the effects of development will be significant and that EIA will be 
required.   

 
11. The screening process under the 1999 regs is summarised in Annex J but 

see also Figure 1 of C02/99.  The concept of the minimum threshold (col 2 of 
Schedule 2) was a major innovation in the 1999 regs.  It was made 
necessary by the requirement in art 4(4) of the amended Directive that the 
determination (of whether an Annex 2 project should be made subject to 
EIA) must be made public. Without a minimum threshold, it would be 
necessary to publish the decisions in relation to very small developments.  
However, by virtue of the definition of "Schedule 2 Development" in reg 
2(1), col 2 of Schedule 2 does not apply if any part of the development is in 
a "sensitive area”, as defined in reg 2(1).  Where development is proposed 
within or partly within these sensitive areas ie SSSIs; notified SSSI 
consultation areas; land covered by nature conservation orders; National 
Parks; AONBs; the Norfolk Broads; World Heritage Sites; scheduled 
monuments; and European sites, the defined thresholds and criteria do not 
apply and the need for EIA must be considered in all cases.  In practice, 
PINS also screens some proposals close to sensitive areas.     

 
12. The result is that, for instance, a screening decision would have to be issued 

(and a copy placed in the public register) for a small housing development in 
a National Park that did not exceed the thresholds, as it is an urban 
development project under item 10(b) of Schedule 2 located in a sensitive 
area.  Householder developments (minor works within the curtilage of a 
single dwelling) or small business developments do not fall under any of the 
descriptions (see Circular 02/99, para 30) and would not therefore require 
screening.  The following may also be treated as excluded from Schedule 1 
and Schedule 2 col 1 of the regs:  

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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A: Certain developments which are incidental to any of the developments 
listed in Sch 1 or Sch 2 such as :  office accommodation,  canteen, 
recreational and other staff facilities (including staff car parking) or living 
accommodation for caretaker etc; and 

 
B:    individual units on an industrial estate (which have already received 
outline planning permission, subject to the advice on “reserved matters” 
below) which are the subject of applications for the approval of reserved 
matters;  

   
13. The introduction of the minimum threshold has meant that there are two 

sets of thresholds and criteria to be taken into account, ie those in Schedule 
2 of the 1999 Regulations (the minimum thresholds and criteria, which are a 
matter of law) and those in Annex A of Circular 02/99 (the indicative 
thresholds and criteria, which are advisory).  Advocates and others are only 
too likely to confuse them, and Inspectors should be ready to point out any 
such error.  It should be noted that Circular 02/99 is under review and 
removal of the indicative thresholds is being considered. 

 
14. Disputes over the need for an ES should have been resolved between the 

developer, local planning authority and SoS (through the appropriate 
Government Office) before the matter comes to appeal.  Documents relating 
to the consideration of any dispute should be present on the file.  The need 
for an ES should also be considered by PINS at allocation stage. 

 
15. Under the 1999 regs, a screening opinion or direction is needed (and has to 

be made public) for every Schedule 1 and Schedule 2 application [regs 7(1) 
and 20(1)].  It is a statutory requirement for a developer to submit an ES for 
Schedule 1 development so for those cases an ES should have been 
submitted at application stage.  Whenever a case concerns a Schedule 2 
application, the Inspector should check the file for the copy of the LPA's 
screening opinion and evidence that PINS have considered it.  If there is no 
screening opinion, or if they disagree with it, PINS should have issued a 
screening direction on behalf of the SoS. Should there be neither a screening 
opinion nor a screening direction on the file, the Inspector must refer the 
matter to the relevant AD (their own AD for transferred casework and the AD 
ESC for Ministerial casework) with a short note explaining why the 
application is thought to be a Schedule 2 application and whether or not an 
ES is thought to be necessary.  Copies of relevant documents should be 
attached. 

 
16. If the question of need is raised (most likely by a third party or interested  

         person): 
 
 (1999 regs only): 
 
 as a necessary preliminary point, the Inspector should confirm with the 

parties their understanding of the situation as regards the issue by the LPA 
of a screening opinion.  If the development is a Schedule 1 or Schedule 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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2 development and there is no ES or screening opinion, or if the 
Inspector is persuaded that there are grounds to disagree with it, 
the matter must be referred to the relevant AD with a view to PINS issuing a 
screening direction [1999 regs 8(1) and 9(1)] on behalf of the SoS.  
Otherwise, proceed as follows: 

 
 (1988 and 1999 regs): 
 
 refer to any SoS direction regarding the need for an ES;  
 
 if the SoS (PINS, GO) has given a direction, and the Inspector is 

satisfied that it is still appropriate he/she should explain that the matter 
has been considered and that the direction is the SOS’s decision on the 
matter. However, if the Inspector considers that an error has been made or 
that new information has come to light, the matter must be referred to the 
relevant AD with a view to PINS issuing a screening direction [1999 regs 
8(1) and 9(1)] on behalf of the SoS;   

 
 if the SoS (PINS, GO) has NOT given a direction, 1988 reg 11(2) and 

1999 reg 9(2) places upon an Inspector specific powers and duties to refer to 
the SoS the question of whether the appeal application involves a Schedule 1 
or 2 project (1988 regs) or EIA application (1999 regs) if it appears to the 
Inspector that it may be such an application and no ES has been submitted.   

 
As the courts have indicated that they will view the requirement to 
undertake EIA strictly, in order to give effect to the Directive, the Inspector 
should not act in such a way as to put either him/herself or the SoS at risk of 
legal challenge in the domestic courts on grounds of non-compliance or 
infraction proceedings against the Government at the European Court of 
Justice.  The need for EIA, where a screening opinion or direction has not 
been given, may be considered at any time prior to the decision being made 
by the competent authority.  This may require adjournment of inquiry cases 
or postponement of decision in written representation cases in order to 
obtain additional ‘environmental information’ or require a publicity and 
consultation process to be undertaken.  Inspectors are advised to discuss 
such cases with the relevant AD (see below for the implications).    

 
17. The consequences of referring the question of need to the SoS are set out in 

1988 reg 11(3)-(7) and 1999 reg 9(2)-(7)].  In most cases an inquiry will 
have to be adjourned, as it would be inappropriate to proceed with hearing 
any environmental evidence until the SoS had issued a direction and if it is 
directed that EA/EIA is required, a long adjournment will probably be 
necessary.5  The prior scrutiny of the case outlined above should prevent 
such an occurrence, but there can be exceptional circumstances in which, for 
example, a proposal is modified to place it within one of the indicative 
criteria or thresholds, whereas previously it lay outside.  As it takes time to 
consider a particular project against the regulations and advice (taking into 
account the views of the parties), it may well be advisable to consider the 
point during an adjournment before proceeding.    

 
5 See the advice at GP4 Conduct of Inquiries, paragraphs 118-127. 
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18. Should the Inspector conclude that EA/EIA may be required, the matter is 

referred to the SoS by sending to the relevant AD a short statement 
explaining the reason for the reference and attaching copies of the relevant 
documents.  (Note that the Inspector's conclusion would be that EA/EIA may 
be required, not that it is required.)  The relevant AD may consult Legal 
where necessary.  If an inquiry is under way, the adjournment might be for, 
say, 3 weeks.  If the response is negative, the inquiry can then be resumed 
but if EIA is required, the relevant AD, through the OST for transferred cases 
or ESC for Ministerial cases, will consult the appellant/applicant on the time 
needed to prepare the ES and arrange for the resumption to be postponed 
accordingly.  The appointed Inspector should also consider whether it may 
be possible to make effective use of the allocated time to cover matters not 
affected by the EA/EIA issue and/or carry out site inspections.  

 
19. The judgements of the courts in the Wensley and Sherburn Quarry cases 

(see Appendix C) held that the review of old minerals permissions [ROMP] 
procedures represented a new and freestanding examination of relevant 
issues and could therefore require the submission and consideration of 
environmental information normally contained within an EIA.  ROMP cases 
are, accordingly, to be regarded as a form of ‘development consent’. 

 
20. Following the judgements, amending regulations were issued in 2000 (see 

Appendix A) to apply the provisions of the main regulations to applications 
for review of old mineral permissions [ROMP cases] by way of a new Reg 
26A.  Procedural changes were made in relation to publicity, time limits and 
rights of appeal to the SoS.  Amending regulations also came into force in 
July 2008 which extended the regulations to stalled ROMPs.  Where ROMP 
cases require a formal EIA then minerals development is suspended until 
such time as the competent authority has been able to consider an ES and 
any other environmental information.  The ‘deeming’ provisions of the 1995 
Act do not apply unless either the minerals planning authority or the SoS 
have issued a screening opinion that EIA is not required.  Further advice on 
ROMP cases and minerals development generally is given in Chapter 5A 
Minerals.  

 
21. The ECJ ruled in the case of R-v-London Borough of Bromley, ex parte 

Barker that outline permissions and decisions on reserved matters 
applications must be considered as a multi-stage development consent 
within the meaning of the Directive.  This means that the EIA regs apply to 
reserved matters applications and appeals.  Guidance on the implications of 
the judgement was issued to local planning authorities by DCLG in June 2006 
and amended regulations came into force in September 2008.   

Scope of the ES 
 

22. Under both systems, there are requirements and advice as to the scope of 
the information to be included in the ES.  The scope of the ES is normally 
settled at an early stage (pre-application), but it may arise at the appeal 
stage.  A third party or interested person may question the adequacy of the 
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ES, or the Inspector may wish to raise the matter.  The aim of the ES should 
be to provide as systematic and objective an account as is possible of the 
significant environmental effects likely to arise from the project.  Sufficient 
information should be provided to verify the conclusions of the ES and 
identify the source of the information provided (in the form of survey or data 
base information).  

 
23. Whereas Schedule 3 of the 1988 regs lists specified information which must 

be provided (Sch 3 paragraph 2); and further information which may be 
provided (Sch 3 paragraph 3), the 1999 regs have a different approach.  
Schedule 4 of the new regs  
lists: 

 
 (a) information, items of which must be supplied if they are reasonably 

required to assess the environmental effects of the development and the 
applicant can, having regard in particular to current knowledge and methods 
of assessment, reasonably be required to compile them (reg 2 and Sch 4 
part 1); and 

 
 (b) the minimum of information which must be provided in every case (reg 

2 and Sch 4 part 2).  
 

24. It will be seen that the two lists in the 1988 regs do not overlap but that in 
the 1999 regs the second list is generally contained within the first.  

 
25. The 1999 regs 10-11 introduced a provision whereby the scope of an ES can 

be addressed at an early stage.  If the applicant's request for a scoping 
opinion from the LPA is not met within the period prescribed, a scoping 
direction may be sought from the SoS (reg 10(7)).  There is no provision 
for a scoping direction to be sought where the applicant disagrees with a 
scoping opinion provided by the LPA.  For this purpose, the SoS will be the 
relevant GO or CLG Planning Directorate (for minerals and waste cases), not 
PINS.  Neither a scoping opinion nor a scoping direction precludes requests 
for further information (1999 regs 10(9) and 11(6)). 

 
Adequacy of the ES  
 

26. The adequacy of an ES needs to be checked not only by the LPA, but also (in 
appeals or cases which are called-in) by the SoS and Inspector.  The issue 
may also be raised at an inquiry.  In applying the regulations and advice the 
following should be noted: 

 
 a The non-technical summary of all the information in the ES (1988 

regs, Sch 3 paragraphs 2(e) and 4; 1999 regs, Sch 4 Part I paragraph 6 and 
Part II paragraph 5) is an essential requirement but can be overlooked by 
the developer. 

 
  
 b Under the 1988 regs, (paragraph 2 of Schedule 3)  the relevant 

effects on human beings are the environmental effects, not the economic or 
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social.  This is clear from the checklist at appendix 4 of the 1989 booklet.  
The 1999 regs (Sch 4 Part 1 paragraph 3), following the Directive, refer to 
"population" rather than "human beings"; again, there is no suggestion that 
the economic or social dimensions are covered.  However, it may be argued 
that economic or social impacts which in turn have environmental effects 
should be taken into account.  Also, reference might be made to the wide 
definition in "EIA; Guidance on Scoping" published by the EC (see Appendix 
D); but this document "does not necessarily represent the views of the 
Commission". 

 
 c Under both systems, the mitigating measures envisaged to avoid, 

reduce or remedy any significant adverse effects should be identified in the 
ES.  In the 1999 regs, the importance of this aspect is underlined by the 
requirement in reg 21 (1) (c) that the LPA, SoS or Inspector should, when an 
application is determined, describe the main mitigating measures where 
necessary (see paragraph 35 and Appendix B).  Advice on securing 
mitigation measures is at: 

 
  DOE/WO EA; A Guide, 1989, page 41, which identifies 3 sorts of 

measures :- site planning, technical measures (eg. process selection 
or treatment of waste) and aesthetic/ecological (eg landscaping or 
safeguarding of habitats); DOE Preparation of ESs 1995, paragraphs 
3.20-23;  DETR Mitigation Measures in ESs, 1997 discusses practice in 
some depth, although not going so far as to set out guidance on good 
practice;  Circular 02/99, paragraphs 120-4; DETR; A Guide to 
Procedures (2000) page 93 and the EC publications listed in Appendix 
D. 

  
 d Although not covered in the 1988 regs, it is desirable that the 

question of accident risk or hazard should also be addressed in the ES, 
particularly where the project may involve materials which could be harmful 
to the environment, including people, in the event of accidental release 
(Circular 15/88 paragraphs 28-9 and Appendix 4, Section 5 of the 1989 
booklet).  In the 1999 regs, the risk of accidents is included in the list of 
aspects which must be considered in the screening process (Sch 3 paragraph 
1(f)) (for advice, see Circular 02/99 paragraphs 41-42).6   

 
 e Under the 1999 regs, it is now mandatory to include in the ES, if any 

alternatives were studied, an outline of the main alternative approaches to 
the proposed development studied by the applicant or appellant.  But it is 
not mandatory to study alternatives and it does not require the inclusion 
of alternatives suggested by others.7   The nature of certain 
developments and their location may make the consideration of alternatives 
a material consideration when assessing the evidence presented.  See 
Appendix B for further guidance. 

 
                     
6 See also PT14 Planning and Risk for advice on risk generally. 
 
7 For advice on the question of alternatives see GP4 Conduct of Inquiries at paragraphs 
139-144. 
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 f Developers should consider at an early stage whether an assessment 
of environmental effects may be required under other EC Directives, such as 
Habitats (92/43/EEC; Wild Birds (79/409/EEC); IPPC (96/91/EC or Control of 
Major Accident Hazards (96/82/EEC).  Although the requirements of the EIA 
and other directives are all independent there are clearly links between them 
that require consideration by developers and the competent authorities.  
Appropriate assessment under the Conservation (Natural Habitats &c.) 
Regulations 1994 should not be confused with assessment under the EIA 
process though the methodology shares some common approaches.  An EIA 
application, supported by an ES, may still require an “appropriate 
assessment” if the integrity of a European Site for Nature Conservation 
would be affected [advice is given in PPS9].   

 
 g An ES may need to recognise uncertainties attached to the prediction 

of environmental effects.  Where there is uncertainty it needs to be explicitly 
recognised.  Uncertainty, in itself, is not a reason for discounting the 
importance of potential environmental effects.  It may however lead to 
arguments about the application of the “precautionary” principle in reaching 
a decision on the case.      

 
Further advice on adequacy is given in Appendix B. 
 

27. Consultants, other practitioners and local planning authorities who are 
members of the Institute of Environmental Management and Assessment 
[IEMA], may obtain an independent "audit" of an ES according to "review 
criteria" established by the Institute and applied by its panel of experts.  The 
audit may assess the adequacy of the ES in terms of describing the project, 
site and baseline condition; prediction of environmental effects, including 
uncertainties; mitigation measures; presentation of results and the content 
of the non-technical summary.   Although a useful check on content and 
quality, Inspectors should note that such an audit confers no special status 
or additional weight to the ES in terms of its evidential value. 

       
28. The office assesses the adequacy of an ES on receipt and may request 

further information where it considers it necessary.  However, the appointed 
Inspector must ensure that he/she is satisfied with an ES, and he/she is not 
precluded from requiring further information where the office has already 
made such a request.  Where there is a pre-inquiry meeting, and the 
appointed Inspector considers that an ES is inadequate (after consultation 
with the relevant AD in the first instance), further information should be 
requested of the developer at the pre-inquiry meeting and confirmed in the 
notes of the meeting as circulated to the parties.  If there is no pre-inquiry 
meeting, after consultation with the relevant AD, arrangements should be 
made for OST or ESC to seek the further information before the inquiry if at 
all possible.  If it is requested at the opening, it may be possible to obtain 
the information without having to adjourn the inquiry but there will be 
occasions when an adjournment is unavoidable. 

 
29. Sometimes it may be sufficient to ask for the information in an informal way. 

 But if a formal approach appears appropriate, as in many cases it will be 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=Habitats_Directive
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=79409A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=PPS9A
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under 1988 reg 21 or 1999 reg 19, it is necessary for the request to be made 
in writing, stating that the information is required to be provided for the 
purposes of holding a local inquiry or hearing (1999 regulations only) held 
under the Act (1988 regs 21(1) and (2), 1999 regs 19(1) and (2)).  Note 
that the requirement in 1988 reg 21(7) and 1999 reg 19(7) to suspend 
consideration of the application or appeal does not apply to inquiry or 
hearing (1999 regulations only) cases, by virtue of the exception in 1988 reg 
21(2) and 1999 reg 19(2).  Such Regulation 19 requests are made by letters 
issued by PINS from OST or ESC under the signature of the relevant AD. 

 
30. Parties to an appeal, such as objectors, may suggest that an ES is 

inadequate and request that PINS/the Inspector issues a regulation 19 letter 
to obtain further information on a particular topic in the ES.  Paragraph 111 
of Circular 02/99 makes it clear that regulation 19 should not be used to 
obtain clarification or non-substantial information.  The decision to request 
further information should not be made lightly, and PINS/the Inspector 
should only issue a regulation 19 letter if it is considered that the ES is 
incomplete.                         

Procedures 
 

31. Inspectors should be aware of the procedural requirements in order that they 
may deal with any disputes or problems arising during the consideration of 
casework.8   

 
32. On receipt of the file, the Inspector should check as appropriate the 

questions of need for or adequacy of an ES, even though these should have 
been considered already.  Under the 1999 regs, it is also necessary to check 
whether there is a need for a screening direction.  Papers on the file which 
relate to any such consideration should be studied carefully.  Should action 
be necessary, see above at paragraphs 18 (need for EA/EIA) and 28-29 
(adequacy). 

 
33. The submission of an ES will normally indicate a need for a written 

representations appeal to be heard at inquiry and a transferred case may 
have to be recovered.  Recovery is likely to be automatic in the case of 
Schedule 1 projects by virtue of their nature, scale and potential impact.  
Recovery may also be indicated where a substantial point of EC law could 
arise.  

 
34. Whether the case is recovered or not, a pre-inquiry meeting will normally be 

considered necessary, prior to which the appointed Inspector would have an 
opportunity to consider the adequacy of the submitted ES.  Additional 
preparation time will be considered by the AD at allocation stage for this 
purpose (on a case-by-case basis).  The need for any further information, as 
identified by the Inspector, can then be dealt with at the PIM and recorded in 
the note of the PIM circulated to the parties.  It is imperative that any formal 

                     
8 The key features (under both systems) as they affect the applicant, the LPA and PINS (ie 
before the Inspector normally becomes involved) are summarised in Annex J Procedure 
Desk Instructions in the “To be aware of” page. 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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requests from Inspectors/PINS for further “environmental information” from 
any party must be explicitly made under Regulation 19 (1999 regs and 2006 
amendment).  This is in order that the inquiry can be fully informed as to 
potential environmental effects and to avoid the possibility of an 
adjournment or later delay in the decision making process. For procedure 
see Paragraph 29 above.  

 
35. As noted in paragraph 26 (c), there is a requirement under the 1999 regs to 

describe the main mitigation measures where necessary.  This will form an 
essential part of the decision.  The measures therefore need to be brought 
together, preferably at an early stage - the ES may not do this adequately as 
it would not necessarily incorporate the outcome of consultations undertaken 
by the LPA on the planning application.  It is a significant task, because the 
proposed mitigation measures tend to be dispersed, being found in, for 
instance:- 

    
 a the project itself, as part of the application (mitigation achieved 

through careful siting or design of buildings; layout of the site; choice 
of process; pollution control measures; or landscaping proposals); 

 
 b the [recommended] conditions or management measures (for 

example proposed landscaping, noise levels, restricted hours of 
working, opportunity for archaeological investigation, animal 
underpasses, balancing ponds to regulate run-off, direction of working 
and progressive restoration of minerals and waste sites); 

 
 c the offer by a developer of a planning obligation to incorporate 

mitigation measures (to deal with traffic during the construction phase 
of a project or provide a replacement habitat by way of compensation) 
which may be incorporated into the construction phase or deferred to 
the operational/ decommissioning phase.  These could include 
provisions for monitoring of emissions and corrective action where 
necessary.  Such deferred mitigation may be attained through the 
operation of other statutory control regimes (see below); and   

 
 d the requirement that a particular aspect be covered by another control 

regime, such as Integrated Pollution Control under the Environmental 
Protection Act 1990 or IPPC control under the Environment Act 1995. 
The advice in PPS23 at paragraphs 22-25 and Appendix A is relevant; 
it stresses that the duplication of controls should be avoided.9   

 
36. There is a preferred mitigation hierarchy.  Design of a project to avoid the 

feature which leads to an impact or, if it cannot be avoided, to minimise it.  
Once the source of an impact has been minimised the next step is to reduce 
the impact on the outside environment by abatement on-site, or where this 
is not possible, by abatement at the receptor.  If an unwanted effect remains 
and cannot be avoided the next option will be to consider if there are ways of 
repairing the damage after it has occurred or, if this is not possible, 

                     
9 See also Chapter 5G Planning, Air Quality and Noise.  
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compensating for it by replacing what is lost (either in kind or by providing 
something of a different nature).  Inspectors should be aware of the need to 
consider policy advice on whether such forms of compensation are either 
related or unrelated to the project in question.  Any offsetting benefits of a 
project are not, in themselves, to be regarded as a form of mitigation for 
environmental effects though they are clearly part of the overall planning 
balance. 

 
37. Inspectors are advised to encourage the main parties to take a 

comprehensive view of mitigation in the presentation of their cases; for 
instance, they may be asked at the pre-inquiry meeting to ensure that their 
planning witnesses include a section in their evidence summarising their view 
on mitigation measures.  There would also be merit in checking the list of 
mitigation measures with the parties (perhaps in association with the session 
discussing possible conditions and obligations) and/or asking the advocates 
for the main parties to address the matter in their closing submissions.  It 
should be borne in mind that there are limitations to the efficacy of 
mitigating conditions in remedying deficiencies in the EIA process.  If an 
Inspector finds that the parties suggest a number of conditions requiring 
submission of schemes or surveys for later approval this may be an 
indication that the EIA process has not been sufficiently rigorous.  This may 
arise particularly in the case of a project involving only an outline planning 
application.  A clear distinction has to be drawn, for the purpose of granting 
or recommending the grant of permission, between mitigation measures 
capable of implementation by the developer, usually by way of planning 
conditions or obligations and those requiring implementation by others.  The 
latter may include off-site measures such as traffic management measures 
or the provision of new infrastructure.  Consideration of “Grampian” style 
conditions may therefore be necessary to secure such measures.     

Dealing with other matters that may arise at an inquiry 
 

38. Avoiding the appearance of prejudice.   If the SoS or PINS have pronounced 
on the need for (or adequacy of) an ES, it may be necessary to explain that 
this involvement does not prejudice the Inspector’s position or function.  
Without such an explanation, there can be an appearance of prejudice, which 
can work in opposite ways.  First, the decision that EA/EIA is needed may 
appear to pre-judge the issue of whether the development will harm the 
environment but all it does is to determine that the project is likely to have 
significant effects on the environment.  Second, the decision that an ES 
is adequate might appear to endorse an ES in its entirety, even including any 
conclusion that the development should be given planning permission but all 
that is determined is the scope of the information provided.  It is for the 
inquiry and decision making process to determine whether the 
environmental information provided is “adequate” as a basis for granting or 
recommending the grant of planning permission or other forms of project 
consent.  Explanation of this point may be necessary at the inquiry, but also 
desirable at the PIM.  This point should also be considered when requesting 
further information to supplement the ES.  An Inspector must avoid the 
appearance of having pre-judged adequacy as a basis for the decision or 
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recommendation. 
 

39. Legal representations.   As a general point, it should usually be possible to 
deal with any legal aspects by reference to the relevant Regulations.  
References to the Directives should be discouraged unless essential to the 
argument.  For example, if at an inquiry a party claims that the requirements 
of the original or amending Directive have not been met (for example as to 
the coverage of the ES) the Inspector should ask whether it is argued that 
the Regulations do not implement the Directive correctly.  If it is not so 
claimed, then the point may be determined by reference to the Regulations 
and no point of EC law arises.  If, however, it is claimed that the Regulations 
fail to give effect to the Directive, then the representations must be reported 
to the SoS for consideration.  Unless there is a clear court decision to the 
contrary the Inspector should not be seen to accept that the Directive has 
direct effect in a particular case, as this necessarily implies that the UK is in 
breach of its EC law obligations.  Also, it should be remembered that 
Directives apply only to emanations of the state and not to individuals.  
Accordingly, there can be no question of direct effect on an applicant or 
developer to require the production of an ES.    

 
40. Validity.  It may be alleged that the ES is inadequate and that the application 

and/or appeal is therefore invalid.  However, paragraph 44 of Circular 15/88 
and paragraph 112 of Circular 02/99 make it clear that this does not follow.  
If the Inspector is persuaded that further information is necessary, it should 
be requested in the normal way.  The concern of the inquiry is with the 
adequacy of the EA/EIA process as a whole, not just the ES in isolation and 
that encompasses the information collected at the inquiry itself.  Under both 
EA/EIA procedures the regs prohibit the grant of planning permission without 
the environmental information having been taken into consideration (1988 
reg 4(2) and 1999 reg 3(2)).  Unlike its predecessor, Circular 02/99 spells 
out the consequence that "if a developer fails to provide enough information 
to complete the ES, the application can be determined only by refusal" (para 
112).  It may be salutary if this consequence is pointed out to parties during 
the inquiry process if there is a reluctance to provide additional 
environmental information. 

 
41. Provision of information.  A party to the inquiry or interested person may 

allege that another party or consultee has failed to provide information 
considered crucial to the preparation or content of the ES.  The implementing 
Regulations (1988 regs 22(1) and (2) and 1999 regs 12(4) and (5)) only 
require public bodies to disclose (with exemptions for confidential 
information) information already in their possession.  The preparation of an 
ES does not require such bodies to undertake research to meet requests for 
information made by the prospective developer or third party seeking to 
challenge the content of an ES.  Where information is insufficient then this 
matter may be referred to by the developer in the ES (1988 regs Schedule 3, 
paragraph 3(g) and 1999 regs Schedule 4, Part 1, paragraph 7).   

 
42. Trans-boundary effects (Espoo Convention).   It may be claimed that the 

proposal is likely to have significant effects on the environment of another 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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Member State of the European Economic Area (the EC and 3 other countries 
including Norway and Iceland) or a Party to the Espoo Convention (UN 
Convention on Environmental Impact Assessment in a Transboundary 
Context).  All European states near the UK fall into both categories.  Both 
Article 7 of the Directive and Article 2 of the Convention require the other 
state to be involved if the project is likely to have significant effects on the 
environment in that country.  Such effects might include discharges to the 
air (for example acid rain), discharges to the sea (radioactive or other 
pollutant material) or effects on a migratory species.  It is unlikely that a 
case raising significant trans-boundary issues would come to an inquiry 
without having been identified by the SoS at an earlier stage.  However, if an 
Inspector was persuaded that significant trans-boundary effects would be 
likely, the specialist Topic AD should be consulted in the first instance.10  
There is no bar in law on foreign nationals or governments appearing as 
objectors, or otherwise taking part in, public local inquiries in the UK (their 
status under the Inquiries Procedure Rules is equivalent to any other 
interested person or organisation).  Foreign Governments are obliged under 
the Convention to notify the UK Government of development proposals that 
may result in transboundary impacts.  On notification DCLG will undertake 
the necessary publicity and consultation arrangements to ensure that the 
public and interested organisations (including local planning authorities) have 
an opportunity to comment.  

 
43. Aarhus Convention.   The UN/ECE Convention on Access to Information, 

Public Participation in Decision-making and Access to Justice in 
Environmental Matters may be mentioned.  Article 6 in effect duplicates the 
requirement for EIA under the EC Directive (as amended), but not exactly.  
In particular, Annex 1 of the Convention is drawn wider than Annex 1 to the 
Directive (Schedule 1 to the Regulations).  It incorporates also the activities 
covered by the IPPC Directive (Directive on Integrated Pollution Prevention 
and Control, 96/61/EC). 

  
44. Should the Aarhus Convention be raised as a material consideration in an 

appeal, reference may be made to EC Directive 2003/35/EC given domestic 
effect through the 2006 EIA Amendment Regulations.  The Regulations cover 
such matters providing for greater public participation in respect of drawing 
up certain plans and programmes relating to the environment and for 
changes in EIA procedures, principally in relation to publicity and 
participation.    

 

Reporting 
 

45. When drafting reports or decisions, Inspectors must make it clear that they 
have taken into account the ES and other environmental information 
produced in cases where EA/EIA is undertaken.  A paragraph should record 
explicitly the fact that there were submitted: 

 

                     
10 See Annex J in ‘To be aware of” for the subsequent procedure. 
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 (a) an ES produced in accord with the 1988 or 1999 Regulations, as 
amended; and, if applicable, 

 
 (b) comments from statutory consultation bodies (that is, those required 

to be consulted by the terms of the Regulations) and any representations 
duly made by any particular person or organisation about the ES and the 
likely environmental effects of the proposed development; and 

 
 (c) further information obtained specifically under 1988 reg 21(1) or (2), 

as amended, or 1999 reg 19(1) and (2). 
 

These items constitute the environmental information which must be taken 
into account.  The report or decision should state, explicitly, that this has 
been done in arriving at the recommendation or decision.  This is a legal 
requirement if planning permission is to be granted [1988 reg 4(2) and 1999 
reg 3(2)]. The decision or report should also state that all other 
environmental information submitted in connection with the appeal including 
that arising from questioning at a hearing or inquiry has also been taken into 
account as such material contributes to the totality of the environmental 
information before the decision maker. 

 
46. Under the 1999 and 2006 regs, reports and decisions need to be drafted with 

the requirements of reg 21(2) in mind.  The developer, LPA and the public 
must not only be notified of the decision, but also provided with a statement 
containing: 

 
 i the content of the decision and any conditions attached; 
 
 ii the main reasons and considerations on which the decision is based; 

and 
 
 iii a description, where necessary, of the main measures to avoid, 

reduce and, if possible, offset the major adverse effects of the 
development. 

 
With the exception of (iii), these requirements will normally be satisfied by 
the decision in its standard form.  A change in the usual approach is needed 
to deal with the issue of mitigation "where necessary" (which includes all 
decisions in which permission is granted – Circular 02/99 paragraph 126).  
Item (iii) would normally be covered, in a transferred case, in that part of the 
decision explaining the Inspector’s reasons for allowing or dismissing the 
appeal or in the consideration of conditions and limitations.  In a recovered 
case it could be incorporated in the Inspector’s conclusions, leading to the 
recommendation.  

 
47. A paragraph or section on mitigation measures should therefore be 

included towards the end of every decision or report on a case in which EIA 
has been carried out - with the exception of decisions in which the appeal is 
dismissed. The objective is to bring together in one place the main mitigation 
measures and thus satisfy the requirement in 1999 reg 21(2).  Although this 
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is not a legal requirement under the 1988 regs, the topic of mitigation has to 
be addressed and Inspectors are advised to tackle it in the same way, as a 
matter of good practice.  See the advice on mitigation at paragraphs 35-37 
above.  The coverage should be checked against the 4 sources (with 
examples) set out in paragraph 35.  Where mitigation measures are to be 
achieved through planning conditions these should meet the policy and legal 
tests set out in Circular 11/95.11   

 
48. Conditions requiring implementation of measures specified in the ES should 

not be employed even if agreed between the developer and the LPA.  Not 
only are they unlikely to meet the tests of precision or enforceability in 
Circular 11/95 but also the project consent must be capable of being read as 
a free-standing and complete document by those who may subsequently rely 
upon it.  Monitoring requirements identified in the ES may provide for 
adjustments or corrective actions to be taken during the construction or 
operational phases of the project.  These may have to be secured in the 
decision by way of planning conditions or obligations (see the advice in 
Circulars 11/95 and 1/97).12  The Inspector should seek the views of the 
parties on such mechanisms.  In other EIA regimes (see Appendix A) the 
decision maker may impose conditions which refer specifically to measures 
set out in the ES, as provided for in other legislation.  

 
49. If representations are made at an inquiry or hearing that EA/EIA should be 

carried out, and they are not accepted by the Inspector, it is important to 
address them in the report or decision.  This is necessary to guard against a 
High Court challenge (or a complaint to the EC Commission) to the effect 
that the Inspector or SoS failed to consider the matter.  Such challenges are 
less likely under the 1999 regs, as there must be a screening opinion or 
direction in every case of a Schedule 2 application.  If, however, such 
representations are made in a case coming under the 1999 regs, reference 
should be made in the report or decision to any screening opinion or 
direction and if screening had been thought unnecessary because the 
development did not fall within a description in either Schedule 1 or Schedule 
2, this should be mentioned. 

 
EIA and Permitted Development 
 

50. See the advice in paragraphs 61-65 and 151-156 of Circular 02/99.  The 
GPDO is amended with the effect that Schedule 1 developments always 
require the submission of a planning application, accompanied by an ES.  
Schedule 2 developments do not constitute permitted development unless a 
screening opinion/direction has been given to the effect that EIA is not 
required.  Where a positive screening opinion or direction has been issued a 
planning application, accompanied by an ES, must be submitted. 

 
Special Cases 
 

51. Certain projects are excluded from these provisions.  These include projects 
                     
11 See also the advice in GP8 Use of Conditions. 
12 See also GP7/8. 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=11/95A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=11/95A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
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considered under other EIA Regulations, for example overhead power lines 
(see Appendix A and Circular 02/99), projects begun before 14 March 1999, 
and projects authorised by a specific act of national legislation.  The last 
category is at present subject to debate in the EU and a number of cases are 
before the ECJ to clarify the issue.  At present legal advice is that such 
exemption only applies to projects where the exact geographical location and 
precise works are specified in the relevant legislation.  The number of cases 
covered by these provisions is expected to be small.  National defence 
projects being progressed under the national security provisions introduced 
by Circular 02/2006:  Crown Application of the Planning Acts, to give effect 
to the ending of Crown Immunity in the Planning & Compulsory Purchase 
Act, which came into effect on 7 June 2006, should still be accompanied by 
an ES covering all matters that can be disclosed in the public domain.  
Certain matters may have to be in documentation that cannot be made 
public so the full ES requirements would only be met by a combination of 
public and confidential information. 

 
EIA and Enforcement Appeals 
 

52. The need for EIA may arise in enforcement cases which come before the 
SoS. In the case of appeals involving unauthorised EIA development the SoS 
cannot grant permission unless the environmental information (see 
paragraph 41) has been taken into account.  If the Local Planning Authority 
decides to take enforcement action in relation to a Schedule 1 or 2 project 
they should adopt a screening opinion. A Regulation 25 Notice must be 
served on the developer or land owner/occupier, including a copy of the 
screening opinion and statement of reasons, requiring an appellant to submit 
(if ground (a) is to be pleaded) 4 copies of an ES to the SoS.  Copies of the 
Regulation 25 notice must be sent to the SoS and any consultation bodies.  
The SoS (in effect PINS) may also consider whether an enforcement notice 
appeal relates to EIA development and issue a screening direction requiring 
the submission of an ES to accompany a ground (a) appeal or deemed 
application for planning permission.  Failure to provide an ES means that the 
ground (a) appeal or deemed application will lapse at the end of any period 
specified in a screening direction.  If the enforcement notice appeal is linked 
with a Section 78 appeal and an ES accompanies the latter then this will be 
regarded as supporting both appeals and a separate ES is not required.  The 
same publicity requirements extend to enforcement appeals in respect of EIA 
development as for planning applications/ appeals. 

 
53. The need or otherwise for EIA may arise in Lawful Development Certificate 

cases, for example in relation to development by statutory undertakers.  If 
planning permission is not required because it is a form of development to be 
considered by a body other than the Local Planning Authority or SoS 
exercising planning functions (See Appendix A) it may nevertheless require 
EIA.  The project may not normally require planning permission because of a 
GPDO permission.  However, if EIA is required for such a project then it loses 
its “permitted development” status and requires planning permission in the 
normal way (see paragraph 51).  
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APPENDICES 

Appendix A:  EA/EIA in other areas of work  
 
Other areas of planning work  
 
In addition to planning and enforcement appeals and called-in planning cases, the 
need for EA/EIA may arise in the following:- 
 
 Crown Development:  The Town & Country Planning (Application of 

Subordinate Legislation to the Crown) Order 2006 (SI/2006/1282) applies 
the 1999 EIA Regulations to Crown Development.  The non-statutory 
arrangements for submission of ESs in respect of crown development as set 
out in Circular 02/99 paragraph 157 were therefore repealed by Circular 
02/2006:  Crown Application of the Planning Acts.  That Circular sets out 
arrangements for dealing with National Security cases. 

  
 Simplified Planning Zones (SPZs); and Enterprise Zones (EZs); see 

Circular 02/99 paragraphs 132-3. 
 
 Development consent granted by Local Development Orders (LDOs); 

the requirements for EIA are set out in the 2006 Amendment Regulations.  
 
Non-planning case work 
 
There is a substantial body of non-planning casework in which EA/EIA may be 
required. Where projects receive their development consent under other 
enactments of public or private law, there is separate provision for EA/EIA.  
Inspectors may be involved in some of this casework: 
 
1.  Projects which are authorised by a specific act of national legislation 
such projects are exempt from the requirements of the Directive.  However 
Standing Order 27A applies analogous procedures to all private Bills for works 
projects deposited in Parliament in or after the 1991/2 session.  The Government 
undertook to act similarly in relation to all hybrid Bills.  See also the 2006 
Amendment Regulations in relation to projects serving national defence purposes in 
areas covered by devolved administrations. 
 
2.  Power station projects and Pipelines; Electricity and Pipeline Works 
(Assessment of Environmental Effects) Regulations 1990, 1996 and 1997 [SIs 1990 
No 442, 1996 No 422 and 1997 No 629];  Electricity Works (Assessment of 
Environmental Effects) Regulations 2000 (SI No.1927) as amended by the 
Electricity Works (Environmental Impact Assessment) (England and Wales) 
(Amendment) Regulations 2007 [SI No 1977]  and Pipeline Works (Environmental 
Impact Assessment) Regulations 2000 (SI No.1928) as amended by the Pipeline 
Works (Environmental Impact Assessment) (Amendment) Regulations 2007 [SI No 
1992]. Note the increase in large scale wind farm projects considered under these 
regulations.      
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3.  Railways, inland waterways etc; (Transport and Works Act 1992); Transport 
and Works (Applications and Objections Procedure) Rules, 1992 [SI 1992 No 2902] 
and 2000 [SI 2000 No.2190]; and Transport and Works (Assessment of 
Environmental Effects) Regulations 1995, 1998 and 2000 [SIs 1995 No 1541; 1998 
No 2226 and 2000 No 3199].  
 
4.  Road proposals; Highways (Assessment of Environmental Effects) Regulations 
1988 and 1999 [SIs 1988 No 1241, 1994 No 1002 and 1999 No 369] and the 
Highways (Environmental impact Assessment) Regulations 2007 [SI No1062]. 
 
5.  Channel Tunnel Rail Link; The Channel Tunnel Rail Link (Assessment of 
Environmental Effect) Regulations 1999 [SI 1999 No 107]. 
 
6.  Harbour works; Harbour Works (Assessment of Environmental Effects) 
Regulations 1988, 1989, 1992 and 1996 [SIs 1988 No 1336, 1989 No 424, 1992 
No 1421 and 1996 No 1946], Harbour Works (Environmental Impact Assessment) 
Regulations 1999 (SI No.3445) and Harbour works (Environmental Impact 
Assessment) (Amendment) Regulations 2000 [SI No 2391].  Also enacted are the 
Marine Works (Environmental Impact Assessment) Regulations 2007 [SI 
No.1518] which also cover harbour works and other operations in the marine 
environment. 
 
7.  Fish farming in marine waters; Environmental Assessment (Salmon Farming 
in Marine Waters) Regulations, 1988 [SI 1988 No 1218], replaced by Environmental 
Impact Assessment (Fish Farming in Marine Waters) Regulations, 1999 [SI 1999 No 
367].  
 
8.  Land Drainage; Land Drainage Improvement Works (Assessment of 
Environmental Effects) Regulations 1988 and 1995 [SIs 1988 No 1217 and 1995 No 
2195] and Environmental Impact Assessment (Land Drainage Improvement Works) 
(England and Wales) Regulations 1999 (SI No.1783). 
 
9.  Afforestation works; Environmental Assessment (Forestry) Regulations 1998 
[SI 1998 No 1731] and Environmental Impact Assessment (Forestry)(England and 
Wales) Regulations 1999 (SI No.2228).  
 
10.  Offshore Petroleum; Offshore Petroleum Production and Pipelines 
(Assessment of Environmental Effects) Regulations, 1998 and 1999 [SIs 1998 No 
968 and 1999 No 360] as amended by the Offshore Petroleum Works and Pipelines 
(Assessment of Environmental Effects) (Amendment) regulations 2007 [SI No 933]. 
 
11.  Old Mining Permissions; Town and Country Planning (Environmental Impact 
Assessment)(England and Wales)(Amendment) Regulations 2000 [SI No 2867] 
apply the requirements of the main regulations to cases involving the Review of Old 
Mining Permissions.  The Regulations are accompanied by an explanatory note 
issued by DCLG Planning Directorate. 
 
12.  Gas Pipelines; Public Gas Transporter Pipeline Works (Environmental Impact 
Assessment) Regulations 1999 (SI No.1672) as amended by the Gas Transporter 
Pipeline Works (Environmental Impact Assessment) (Amendment) Regulations 
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2007 [SI No 1996].   
 
13.  Nuclear Reactors; The Nuclear Reactors (Environmental Impact Assessment 
for Decommissioning) Regulations 1999 (SI No.2892). 
 
14.  Water resource projects : The Water Resources (Environmental Impact 
Assessment) (England and Wales) Regulations 2003 [SI No 164] as amended by 
the Water Resources (Environmental impact Assessment) (England and Wales) 
(Amendment) Regulations 2006 [SI No 3124]. 
 
15. Marine dredging; The Environmental Assessment and Natural Habitats 
(Extraction of Minerals by Marine Dredging) (England and Northern Ireland) 
Regulations 2007 [SI No 1067]. 
 
16.  Offshore Windfarms; The explanatory note accompanying the 2007 
Electricity Works Regulations (see item 2 above) states that the amended 
regulations are intended to apply also to offshore wind farms.  Guidance notes 
published by DBERR request the preparation of an ES to accompany consent 
applications.  
 
17.  Uncultivated Land; The Environmental Impact Assessment (Uncultivated 
Land and Semi-natural Areas) (England) Regulations 2001 [SI No 3966] as 
amended by the Environmental Impact Assessment (Uncultivated Land and Semi-
natural Areas) (England) (Amendment) Regulations 2005 [SI No 1430] and for 
Wales the Regulations were made in 2002 and amended in 2007 [SI No 2127 and 
SI No 203].   Other regulations recently made include the Environmental Impact 
Assessment (England) Regulations 2006 and the (England) (No.2) Regulations 
2006 [SI Nos 2362 and 2522].   
 
18.  Appropriate assessments under the Conservation (Natural Habitats 
&c.) Regulations 1994; are required to be carried out prior to any grant of 
planning permission when the Local Planning Authority or other competent 
authority consider that a proposed development is likely to have a significant effect 
upon a European site (SPA or SAC).  Such assessments should not be confused 
with the EIA regime though they may well be referred to as material considerations 
in a planning case.  See PPS9 for further advice on nature conservation matters.     
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Appendix B : Advice on Adequacy of Environmental Statements 
 
This advice should be considered in conjunction with paragraphs 26-29. 
 
Schedule 4 of the 1999 regs sets out information that must be included within an 
ES (part II), and information that must be supplied if reasonably required to 
assess the environmental effects of the development and the applicant can 
reasonably be expected to provide it having regard to current knowledge and 
methods of assessment (part I). 
 
The AD and/or Office Reader will scrutinise the content of an ES to see if the 
requirements of the regulations (Schedule 4) have been met in terms of the scope 
of the information provided.  Such scrutiny is not intended to substitute for the 
consideration of environmental information (including the ES) by the appointed 
Inspector prior to reaching a decision on an appeal or recommending to the SoS. 
 
Although not intended to be definitive an ES should contain coverage of the 
following matters: 
 
Description of the objectives and physical characteristics of the project 
 
 Are all the main components of the project described, including location, layout, 

alignment, construction activities, operation and decommissioning activities, 
infrastructure requirements (on and off-site) and further or cumulative 
developments as a result of the project? 

 Land-take, form and structure of buildings/plant; 
 Surface access requirements on and off-site; 
 An outline of production processes, sources of raw materials and technology to 

be employed;  
 Estimates of likely emissions and residues at all stages of the project, 

composition and toxicity, methods of storing, treating and disposal of wastes; 
 Estimates of foreseeable hazards and risk. 
 
Consideration of alternatives 
 
 Are alternatives considered by the developer properly described?  These may 

include the need for the development and overall strategy for siting, materials 
and energy use, transport and related issues; 

 Is the “no project” situation described as part of the baseline? 
 Are the alternatives realistic and genuine?  There are several types of 

alternative that can be explored for every project such as location, site and 
alignment for linear developments; size/scale of development; site layout, 
access and servicing; scheme design and processes; 

 The benefits of exploring alternatives include determining the scope for 
effective impact mitigation; 

 Are the main environmental reasons for the developer’s choice set out? 
 
Description of environment likely to be affected 
 
 All relevant aspects of the physical, visual and cultural/historic environment; 
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 Are future changes in the environment that may occur in the “no project” 
situation described? 

 An outline of the methods of survey and data collection including any 
deficiencies encountered in obtaining information. 

 
Description of likely significant effects of the project 
 
 Was a systematic approach to scoping undertaken? 
 Incorporation of predictions of direct effects on the environment; 
 Incorporation of predictions of indirect effects, including secondary, temporary, 

short term, permanent, long term, accidental or cumulative effects; 
 Prediction of effects on human health and sustainable development issues; 
 Methods of prediction/evaluation of impacts. 
 
Mitigation 
 
 Is the potential for mitigation considered in relation to all adverse effects on the 

environment? 
 Are the developer’s proposals for mitigation clearly expressed in terms of their 

intended effect on the magnitude and significance of impacts; are such 
measures designed to suit the needs of the locality building on existing features 
and landscape character? 

 Are there any uncertainties? 
 Has the developer made a binding commitment to implement mitigation or does 

it require the actions of others; have local interest and community groups been 
consulted or involved over the proposed mitigation measures ? 

 Does the ES set out arrangements for implementation of mitigation measures 
prior to construction, during construction, in the operational or decommissioning 
phases?  

 Are there any arrangements for monitoring and corrective action in the event of 
mitigation not being successful; are suitable performance criteria set out in the 
ES for management, maintenance or monitoring? 

 Are there any foreseeable negative effects from the mitigation measures 
suggested? 

 
Non-technical summary 
 
 Does the environmental information include a non-technical summary? 
 Is it concise but comprehensive in describing the project, its impact and forms 

of mitigation? 
 Are any uncertainties outlined? 
 Is the project consent process outlined, including the role of EIA and public 

consultation? 
 Is the summary written in appropriate non-technical language, comprehensible 

to a lay reader? 
 
Implementation and monitoring 

 The grant of project consent is not an end in itself.  The developer and 
competent authorities have an obligation to ensure commitments made are 
honoured.  Usually implementation is achieved through consent conditions, 
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planning obligations and undertakings or other requirements. 
 
 Mitigation measures require long term management and monitoring to 

establish whether predicted impacts have actually occurred; identify 
unforeseen impacts and omissions from the original ES/environmental 
information; check compliance with conditions and mitigation measures and 
check the effectiveness of mitigation measures in avoiding or reducing 
adverse impacts.   
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Appendix C:  Note on Court Cases 
 
C.1 There are judgements relevant to EA/EIA both in the European Court of 
Justice and in the UK courts. The full references of the cases (reported up to the 
end of 2006) mentioned under the headings below are listed at the end of this 
Appendix. This is a rapidly changing area of litigation and regular reading of case 
reports is essential to keep abreast of developments. 

 
Direct effect  
 
C.2  The question of whether Directive 85/337 has direct effect arose at an early 
stage owing to its failure to say whether it applied to projects which had already 
been proposed but not yet decided - the so-called "pipeline" cases.  In Twyford, 
the High Court ruled that the Directive did not apply to projects where the decision-
making process had begun before the date of implementation.  However, the judge 
went on to consider the position had he decided otherwise.  He held that the 
provisions of the Directive were unconditional and sufficiently precise to have direct 
effect.  The project was an Annex 1 project (a section of the M3 near Winchester). 
 
C.3 In Wychavon, which referred to an Annex 2 project, the judge came to the 
opposite conclusion - that no part of the Directive had direct effect.  This line was 
followed by the High Court in the Wensley Quarries case.  In a subsequent 
hearing in the Court of Appeal relating to the Sherburn Quarry case it was held 
that an individual was not precluded from enforcing a directive against the state (or 
an emanation thereof, which includes both local authorities and Inspectors !) solely 
because of the consequences for other individuals (including corporate bodies).  In 
the circumstances of this case the individual was seeking to require the competent 
authority to apply the provisions of the directive and take appropriate enforcement 
action against development carried out without the appropriate EIA.  
 
C.4  Guidance on the question has been given by the ECJ, but there is no 
definitive ruling.  In the Dutch Dykes case, the Advocate General had advised that 
art 2(1) of Directive 85/337/EEC had direct effect, but the Court did not conclude 
on the matter.  However, they agreed that a court which had the discretion to apply 
matters not raised by the parties must apply art 2(1).  This is said to have "set 
aside the uncertainties in English law, and in case law today it is generally conceded 
or assumed that the provisions of the Directive are capable of being given direct 
effect". 
 
C.5 In a case brought against Italy the ECJ held that the discretion conferred on 
Member States with regard to setting thresholds for Annex 2 projects did not 
enable them to avoid the obligations of the Directive relating to the requirement to 
undertake EIA where there is a likelihood of significant effects on the environment. 
 Similarly conditions within the Member state’s own legal system could not be 
pleaded as a defence during infraction proceedings alleging failure to implement the 
requirements of the directive.  In a case involving Portugal the ECJ held that it 
was not sufficient merely to point out that a project was located in a sensitive area 
as a justification for requiring EIA.  There had to be valid grounds for concluding 
there was a likelihood of significant effects arising from factors such as the nature, 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=337EECA
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=337EECA
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scale and location of the project.  
 
 
The Need for EA/EIA 
 
C.6 Decisions have been challenged on the grounds that the project should have 
been subject to EA/EIA, but no ES was submitted.  In 3 High Court cases, the lack 
of an ES was not seen as fatal; all the relevant information had been before the 
decision maker (Beebee, Wychavon) or the applicant had not suffered any 
substantial prejudice (Twyford).   These decisions must now be read in the context 
of the following. 
 
C.7 In Berkeley, the House of Lords issued a landmark ruling to the effect that 
disregard for the EA/EIA Regulations and the Directive will be fatal to a permission 
granted on a project requiring EA/EIA.  Although the earlier decision of the ECJ in 
the Dortmund Power Station case had established that EIA by any other name 
would suffice it was still necessary for there to be an identifiable process akin to EIA 
itself.  The argument in this case that the developer’s ES could be found by a trawl 
through the evidence presented to the inquiry; statements of evidence by other 
parties and background documents, a process described as a “paper chase”, was 
rejected.  The ES contemplated by the directive was a single and accessible 
compilation (including a non-technical summary) produced at the start of the 
application process.  Reliance on the concept of “substantial compliance”, by virtue 
of the process of scrutiny provided by a public inquiry, was not sufficient to give 
effect to the requirements of the Directive for full, open and rational consideration 
of the environmental effects of a project before consent is given by a competent 
authority.  The courts are, accordingly, obliged to quash planning permissions 
granted without EIA.  The exercise of the Court’s discretion not to quash would only 
appear to apply in situations amounting to only a trivial breach of the regulations.  
The implications for PINS are that a strict approach must be taken to the 
requirements of the regulations and the Directive.        
  
C.8  When announcing the decision that ES is not required, it was not necessary 
under the 1985 Directive to give reasons (Marson and re-affirmed in Malster) 
although there remains a general administrative law requirement for the decision 
maker to do so.  Such reasons may be briefly expressed, as in this case.  CLG Legal 
advise that this remains true under the 1997 Directive.  The essence of the 
argument in Marson, had it succeeded, would be that the SoS should consider all 
relevant factors which might affect the environment before deciding whether to 
require a formal EA/EIA.  The Court took a common-sense view that this would 
place too great a burden on the decision maker at an early stage in the 
consideration of any application for project consent.  There were other avenues 
open to objectors or landowners to pursue their concerns whilst the project was 
before the competent authority (for example as part of the application or appeal 
process).   
 
C.9 In BT and Bloomsbury it was held that in considering the requirement for 
EIA a Council (or decision maker) should merely reach a judgement as to whether 
the effects of a project on the environment are likely to be “significant” without any 
qualification as to whether the effects would be positive or adverse.  This view was 
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confirmed in (1) Bellway and (2) PPG11 Ltd where it was held that the scope 
and rigour of mitigating measures did not obviate the need to consider the 
requirement for EIA based on the significance of impact tests, having regard to 
factors such as the nature, size and location of the project and (3) Jones where it  
was held that the likelihood of “some” effects did not necessarily meet the test of 
“significance”. 
 
C.10 In Walton it was held that a Council could consider the requirement for EA 
and notify the developer if the project application did not need to be accompanied 
by an ES (the case involved procedures under the 1988 Regs.).  Such a decision 
could only be delegated to an officer if there was a specific resolution of the Council 
do so.  This case has relevance for the 1999 Regs as a Council is required to give a 
screening opinion as to the need, or otherwise for EIA.   A similar obligation falls 
upon PINS in the initial scrutiny of appeals. 
 
C.11 In the case of the Commission – v – Ireland the ECJ held that a member 
state setting criteria for deciding which projects had to be subject to EIA was not 
entitled to set a threshold relating to the size of a project alone, disregarding its 
nature and location.   The 1999 Regs adopt a mix of size, location and sensitivity 
criteria for the determination of whether Schedule 2 projects require EIA.  These 
criteria are to be applied on a case by case basis, either by the local planning 
authority or the SoS (and PINS).     
 
C.12 In CPRE it was held that as the outline planning permission was the project 
consent for the purposes of applying the Directive, transposed into domestic law by 
the EA/EIA Regs, it was not open to argue that a formal EIA should be applied to 
the subsequent reserved matters applications even if there were significant 
variations from the plans submitted at outline stage.  The challenge also failed on 
grounds of excessive delay, being mounted 42 months after the initial grant of 
outline permission.  The Courts were reluctant to provide a channel for reopening 
consideration of previous planning permissions because of the general uncertainty 
this would cause for developers, decision makers and the public.  A similar decision 
was reached in the cases of Barker and Noble.  The Barker case was referred by 
the House of lords to the ECJ for a ruling as to whether a staged approval of a 
project (outline and reserved matters) would require EIA at each stage.  The ECJ 
held that it could depending upon the likelihood of significant effects and given that 
the project consent formed a staged process.  The implications of this opinion are 
the subject of the DCLG letter in the “things to be aware of” section on PINS net. 
 
C.13 In ADT Auctions it was held that the SSETR could call for an EIA at any 
stage in the determination process in order to give effect to the requirements of the 
directive.  This case involved a re-opened inquiry into a case where, initially, it was 
not regarded as requiring the submission of an ES.  This view was changed after an 
inquiry.  An ES was presented to the re-opened inquiry.  After considering the 
inspector’s report the then SSETR dismissed the appeal and the appellant’s 
subsequent legal challenge failed.  In another case involving Lady Berkeley it was 
held that an Inspector was not obliged to refer a case to the SoS for him to decide 
whether, exceptionally, he would wish to exercise his discretion under Regulation 
4(8) and require the submission of an ES in relation to development below the 
thresholds or outside the criteria in the 1999 Regulations for Schedule 2 projects.  
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This case also considered arguments that the 1999 Regulations had incorrectly 
transposed the amending Directive in to UK law (in relation to Urban Development 
Projects) but this view was rejected. 
 
C.14 In Kathro and others the court held that challenges to the issue of a 
screening opinion by a local planning authority should not normally be addressed to 
the Courts in the first instance as the regulations allowed for requests to be made 
to the SoS or Welsh Assembly for issue of a screening direction which could 
override any screening opinion.  It was also a requirement that any challenge 
should be made promptly as confirmed in the Catt case.  The Lebus and Younger 
Homes cases established that there should be a documentary record of a screening 
opinion so as to avoid the necessity for a “paper chase” to establish whether the 
requirements of the Regulations relating to screening had been complied with.  The 
Anderson case reaffirmed that the screening opinion could be briefly expressed 
and was not required to be exhaustive.  However, the Hereford Waste Watchers 
Ltd case confirmed that where it was not clear to the courts that a reasoned 
process of consideration had been undertaken then the Courts would be prepared 
to quash decisions and require proper consideration of the requirements of the 
Regulations. 
 
C.15 In the Westminster, Preece and Adamson case it was held that a 
decision by the London Mayor not to undertake EIA in respect of the introduction of 
the Congestion Charge did not represent a breach of the 1999 Regulations or a 
failure to comply with the Directive.  The scheme for a Congestion Charge did not 
represent a “project” for the purposes of both the Directive and the Regulations.  
Schemes of this nature would now be considered in the light of the SEA Directive 
and domestic legislation relating thereto.   
 
Adequacy of EA/EIA 
 
C.16 In Tew and Milne (or Rochdale 1 and 2) and Hardy the Courts considered 
the relationship of EIA procedures to outline planning applications for large scale 
projects.  An application for planning permission (in these cases a Business Park) 
must adequately describe the development proposed.  It was not necessary to be 
overly precise and the competent authority had discretion to decide whether an 
outline application was sufficient.  The decision to grant permission had to be taken 
in “full knowledge” of the likely significant effects on the environment.  It was not 
sufficient that information could be submitted at a later stage as by then it would 
be too late to go back on the principle of development granted by the outline 
permission.  Nor, at a later stage, would the public have the same opportunities to 
be consulted and so contribute to the provision of environmental information 
necessary before full planning permission could be given.  In the second case, after 
a revised application and new environmental information had been submitted it was 
held that there was “sufficient” information available to reach a reasoned 
judgement as to significant environmental effects.  In Hardy the Local Planning 
Authority had reached a conclusion that no significant impact upon certain nature 
conservation interests would occur if permission were to be granted for the project. 
 In so doing, however, they had imposed conditions requiring further survey work 
to be undertaken and reported by the developer.  As a result the decision was 
quashed as being irrational.  The decision of the Local Planning Authority was 
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further criticised as not having included an attempt to inform the public as to the 
main reasons and considerations on which the decision was based.  These decisions 
are useful in that they lay down some markers for the decision maker in assessing 
the adequacy of the project description, the content of an ES and the process of 
decision making.   
 
C.17 In the Bavarian Roads case the ECJ held that “as far as practically possible 
account should also be taken in the EIA of any current plans to extend the specific 
project in hand…when sections of a planned road link are being constructed account 
must be taken of the significance of those sections in the linear route to be taken 
by the rest of the planned road link.”  As the case was decided on other grounds it 
appears that the opinion of the Court may have only persuasive weight, though it 
could be a material consideration for the decision-maker.  
 
C.18 In Portland the UK Courts considered that the requirement was for EIA to 
be carried out only in respect of a current project and not future aspirations or 
ambitions.  This raises the point as to whether future extensions to a projector the 
likelihood of consequential projects should form part of the initial EIA.  To this 
extent there appears to be a slight divergence between the views of the ECJ and 
domestic courts.  The point was considered again in Candlish where it was held 
that where there was evidence of the possibility of a wider project or cumulative 
impacts of several small projects then this had to be looked at in a practical way 
and as a matter o real risk not a matter of theory. 
 
C.19 The case of Maureen Smith held that information presented to an inquiry 
could supplement the material in the project ES and an Inspector was entitled to 
take it into account as relevant “environmental information”.  This point was 
considered again in (1) Blewett and (2) Atkinson where it was held that it was 
an unrealistic counsel of perfection to expect that an ES should always contain “full 
information” about the environmental impact of a project.  Through consultation 
and the inquiry process there are opportunities for deficiencies in information to be 
addressed before a decision is taken on the project.  In the Belize case the Privy 
Council held that the fact that the EIA process had not covered every topic did not 
necessarily invalidate it or require a finding that it did not substantially comply with 
the statute and regulations (adopted in Belize) to the extent that it was inadequate.  
 
C.20 In Humber Sea Terminal Ltd it was held that the absence of any proposed 
compensatory measures in an ES did not render it invalid.  On the particular facts 
the mitigation measures proposed were extensive and addressed the significant 
impacts of the project.  
 
Meaning of "Development Consent" 
 
C.21 Art 1(2) of the Directive defines "development consent" as "…the decision of 
the competent authority or authorities which entitles the developer to proceed with 
the project….".  In the Wensley Quarries case, the House of Lords held that this 
included the determination of conditions imposed by the LPA following the 
registration of an old mining permission [ROMP cases] under the Planning and 
Compensation Act 1991.  The determination of conditions was quashed; they could 
not be determined without an EA.  The Court of Appeal in the Sherburn Quarry 
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case held that an individual could (under the doctrine of “direct effect”) require the 
courts to hold invalid a deemed grant of permission in ROMP cases because of 
failure to consider whether there was a need for EA/EIA.  New Regulations have 
been issued to incorporate the process of EIA into the consideration of old mining 
permission cases where a determination is sought as to what conditions should 
apply.  The deemed consent provisions will not apply unless either the minerals 
planning authority or SoS has issued a screening opinion that EA/EIA is not 
required.  
 
C.22 In the case of Prokopp the courts were asked to determine that a decision 
not to take enforcement action constituted a “development consent” for the 
purposes of the 1999 Regulations.  The Courts rejected this argument on the basis 
that EIA was required in the case of applications for development consent which 
resulted in assessment prior to approval.  On the particular facts it had not been 
suggested that breach of project consent conditions had produced significant 
environmental effects.  Had this been the case an enforcement action undertaken 
then the 1999 Regulations could have been engaged.   
 
C.23 In Edwards and Horner it was held that changes to a fuel source at a 
cement kiln did not amount to a “project” for the purposes of engaging the 
requirements of the Directive or Regulations.  The concerns with regard to 
environmental effects were, on the particular facts, a matter for the IPPC/PPC 
regime. 
 
Interpretation of Annex 2/Schedule 2 projects 
 
C.24 In the Dutch Dykes case, the ECJ considered 2 aspects of Annex II to the 
1985 Directive.  First, although point 10(e) of the Annex refers to "canalization and 
flood-relief works", it should be interpreted as encompassing all works for retaining 
water and preventing floods; it thus included works on a dyke running alongside a 
waterway.  The underlying principle is that any provision is to be interpreted by 
reference to the purpose and general scheme of the Directive.  "The wording of the 
Directive indicates that it has a wide scope and a broad purpose.  That observation 
alone should suffice to interpret point 10(e) of Annex II to the directive as 
encompassing all works for retaining water and preventing floods." (paragraph 31). 
 
C.25 Secondly, modifications to Annex II projects fall within the scope of the 
1985 Directive, even though they are not specified in Annex II (unlike modifications 
to Annex I projects, included at point 12 of Annex II).  So not only is the 
construction of a new dyke included, but also the modification or replacement of an 
existing dyke. (Note: the 1997 Directive amends Annex II to include modifications 
to Annex II projects specifically - point 13.)  
 
C.26 On the interpretation of modifications to Annex I projects, Dortmund 
Power Station established that the construction of a new block with a heat output 
of over 300 megawatts at a thermal power station was NOT a modification to an 
Annex I project under para 12 of Annex II of the 1985 Directive.  This was because 
the project itself constituted an Annex I project, so EIA was mandatory. 
 
C.27 As regards multiple applications (ie project splitting or "salami slicing"), in 
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deciding whether development was likely to have significant effects on the 
environment, a particular planning application should not be considered in isolation 
if, in reality, it is properly to be regarded as an integral part of an inevitably more 
substantial development (Swale) (see Circular 02/99 paragraph 46).  
 
C.28 The case of Goodman considered the interpretation of the term “urban 
development projects” in Schedule 2.  A warehouse or depot could be regarded as 
an “infrastructure” development falling within Schedule 2, paragraph 10.  
 
The standing of objectors 
 
C.29 In Moses the Courts had to consider a number of issues relating to 
cumulative impact, the standing of an objector and the interests of good 
administration.  Permission had been granted for an extension to the runway at 
East Midlands by 610m in 1993.  An EA was not requested under the 1988 
Regulations.  In 1997 a further proposal for a 130m extension was submitted.  An 
EA was requested and this was submitted covering not only the current project but 
also the cumulative impact of both projects.  Permission was granted.  This decision 
was challenged by a local resident on the grounds that the earlier project should 
have been the subject of EA and the later ES covering cumulative impact was 
insufficient.  The Court held that because of delay (almost 5 years) it was too late 
to re-open consideration of the 1993 permission and it would not be in the interests 
of good administration to allow the later project to be the vehicle for such challenge 
particularly as it had itself been subject to EA (including issues of cumulative 
impact).  In the intervening period since lodging the action the objector had moved 
out of the district.  The Court concluded in such circumstances that sufficient 
standing had not been retained.   
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Appendix D - Relevant Legislation and Advice: 
 
1.  The Amending Directive and 1999 Regulations brought about substantial 
changes to the system.  However, some of the advice produced before 1999 (for 
example the DOE 1995 and DETR 1997 publications) will be helpful provided care is 
taken to confirm that it is unaffected by any legislative or policy changes:       
  
A: Applications lodged (or enforcement notice issued) before 14/3/99 : 
   
 Directive 85/337/EEC on the assessment of the effects of certain public and 

private projects on the environment (reproduced as Appendix 7 of DOE/WO 
Environmental Assessment; A Guide to the Procedures 1989)     
           

 Town and Country Planning (Assessment of Environmental Effects) 
Regulations 1988 (SI 1988 No 1199), as amended by SI 1990 No 367, SI 
1992 No 1494 and SI 1994 No 677 

 
 Town and Country Planning (Environmental Assessment and Permitted 

Development) Regulations 1995 (SI 1995 No 417) - art 3 (10)-(12) of the 
Town and Country Planning (General Permitted Development) Order 1995 
(SI 1995 No 418) is relevant here. 

 
 Town and Country Planning (Environmental Assessment and Unauthorised 

Development) Regulations 1995 (SI 1995 No 2258) 
     
 DoE/Welsh Office Circulars 15/88, 7/94, 3/95 (SI 1995 No 417) and 13/95 

(SI 1995 No 2258)   
  
 Department of the Environment and the Welsh Office; Environmental 

Assessment; A Guide to the Procedures 1989 (known as the “Blue Book”) 
 
 Department of the Environment and the Welsh Office; Your Permitted 

Development Rights and Environmental Assessment 1995 
          

DoE : Preparation of Environmental Statements for Planning Projects that 
Require Environmental Assessment; A Good Practice Guide -  HMSO 1995 

  
DoE : Preparation of Environmental Information for Planning Projects – Good 
Practice Guide HMSO 1994 

 
 DETR : Mitigation Measures in Environmental Statements - DETR 1997 
 
 European Commission (DG XI B2); Environmental Impact Assessment - 

Guidance on Screening, Scoping and EIS Review, updated June 2001 (see 
also below).   

 
 
B:  Applications lodged (or enforcement notice issued) on or after 14/3/99 (EIA 
applications under the new regs) 
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 EC Directive 85/337/EEC as amended by Directives 97/11/EC and 

2003/35/EC  
   
 Town and Country Planning (Environmental Impact Assessment) (England 

and Wales) Regulations 1999 (SI 1999 No 293) 
  
 Town and Country Planning (Environmental Impact Assessment)(England 

and Wales)(Amendment) Regulations 2000 (SI 2000 No 2867). 
 
 Town and Country Planning (Environmental Impact Assessment) 

(Amendment) Regulations 2006 (SI 2006 No 3295). 
 
 The Town and Country Planning (Environmental Impact Assessment) 

(Mineral Permissions and Amendment) (England) Regulations 2008 
 
 The Town and Country Planning (Environmental Impact Assessment) 

(Amendment) (England) Regulations 2008 
 
 Town and Country Planning (Application of Subordinate Legislation to the 

Crown) Order 2006 (SI 2006 No 1282).  
 
 DETR Circular 02/99 Environmental Impact Assessment (applies to England 

only). 
 
 DCLG Circular 02/2006 Crown Application of the Planning Acts. 
 

Explanatory Minute issues by DETR Minerals and Waste Planning Division, 
October 2000 on the review of Old Mineral Permissions and Environmental 
Impact Assessment. 
 
DETR and The National Assembly for Wales (November 2000) : 
Environmental Impact Assessment – A Guide to Procedures.  A revised 
version of the “Blue Book”. 
 
Guidance to local planning authorities was issued by ODPM in 2002 and may 
be accessed via the DCLG website at communities.gov.uk/corporate 
 
DCLG – Evidence Review of Scoping in EIA – December 2006. 
 
For an overview from the perspective of local planning authorities see : The 
Essex Guide to Environmental Impact Assessment - fully revised 2005). 
 
IEMA – ES Review Criteria 2004  
 
EC : Guidelines for the Assessment of Indirect and Cumulative Impacts as 
well as Impact Interactions (May 1999). 
 
EC : Guidance on EIA – Screening (June 2001). 
 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999293A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999293A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=20081556A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=20081556A
http://www.uk-legislation.hmso.gov.uk/si/si2008/uksi_20082093_en_1
http://www.uk-legislation.hmso.gov.uk/si/si2008/uksi_20082093_en_1
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0299A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0206A
http://www.communities.gov.uk/corporate/
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EC : Guidance on EIA – Scoping (June 2001). 
 
EC : Guidance on EIA – EIS Review (June 2001).  
 
EC Commission – On the application and effectiveness of the EIA Directive – 
implementation of the Directive by Member States (5 yearly review 2004) 

 
 
2.  Note also that the need for and content of EA/EIA is referred to where relevant 
in PPSs; PPGs; MPSs and MPGs (and in Planning Guidance (Wales) and in the Welsh 
Assembly Technical Advice Notes).   
 
3.  A number of court cases are relevant and may be referred to in an inquiry 
context.  A note on the more important cases (as decided by the end of 2006) is at 
Appendix C. 

 
4.  Some useful websites may be interrogated13: 
 
The DCLG website has a section on environmental assessment at 
www.communities.gov.uk 14 
 
EC guidance on screening, scoping and review can be accessed15 on 
www.europa.eu.int/comm/environment/eia/home.htm. 
 
Summaries on EC law cases can be accessed at 
www.curia.eu.int/common/recdoc/indexaz/en/c2/htm.16 
 
Guidance on the practical application of the UN Espoo Convention can be found at 
www.unece.org/env/eia. 
 
 
 

 
 
 
 
 
 
 

 
 
 

                     
13 See also the ‘To be aware of’ section against this chapter on PINS net. 
14  Accessible via the link on PINS net. 
15 Accessible via the link on PINS net. 
16 UK EIA Court cases can be accessed via PINS net and the Library page 

http://www.communities.gov.uk/
http://www.europa.eu.int/comm/environment/eia/home.htm
http://www.curia.eu.int/common/recdoc/indexaz/en/c2/htm
http://www.unece.org/env/eia


CHAPTER GP 13 
 
SECRETARY OF STATE CASEWORK 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  
 
 
 
 
 
What’s new since May 2007 
 
Changes in Yellow made 11 March 2010 
 
New Paragraph 54A – refers to advice on legal issues in GP5 paras 67-68 (11/03/10) 
 
Paragraph 53 updated to make clear that where a legal issue has been raised the Inspector 
should whenever possible express a view on the matter (25/02/10) 

This is a brand new chapter replacing 1e Called-In Applications and 1g Reporting 
To The Secretary Of State 

 
 
 
 

Table of Contents 
 
REPORTS FOLLOWING INQUIRIES AND HEARINGS 
 
The Inspector’s duty .............................................................. para 1 
Targets and Priorities ............................................................. para 4 
Case Management ................................................................. para 8 
Differences between called in cases and appeals .......................... para 13 
Style and Length of the Report ................................................ para 19 
Structure of the Report........................................................... para 22 
Format of the Report.............................................................. para 25 
 Title page................................................................... para 26 
 Table of Contents........................................................ para 29 
 Case Summary ........................................................... para 30 
 Preliminary Matters/Preamble and Costs......................... para 34 
  Other initial information..................................... para 37 
 List of Abbreviations and Acronyms................................ para 38 
 Matters on which the SofS wishes to be informed 
  Reasons for call in ............................................ para 39 
  Reasons for recovery ........................................ para 40 
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  Reasons for refusal ........................................... para 41 
Procedural Points 
 Amended applications .................................................. para 43 
 Appeals against conditions............................................ para 46 
 Appeals against refusal to approve details....................... para 47 
 Pre inquiry Meeting (PIM) ............................................. para 48 
 Environmental Assessment ........................................... para 49 
 Legal or procedural ..................................................... para 53 
 Objections to rulings made by the Inspector.................... para 55 
 Adjournments............................................................. para 56 
 Requests for further information.................................... para 57 
 Background Facts and Agreed Matters............................ para 58 
 Site Description .......................................................... para 70 
 The Proposal .............................................................. para 71 
 Planning Policy............................................................ para 72 
 The Cases for the Parties 
  Where closing submissions provide ..................... para 75 
     the basis of parties’ cases 
  Where closing submissions cannot ...................... para 77 
     be used as basis of parties’ cases 
  Reporting on a “topic” basis ............................... para 81 
  The cases of the main parties ............................. para 83 
  Departmental and other Rule 12 ......................... para 86 
     representatives 
  Statutory parties .............................................. para 87 
  Other local authorities ....................................... para 88 
  English Heritage, amenity societies ..................... para 89 
     and other 3rd parties 
  Interested persons............................................ para 90 
  Written representations ..................................... para 92 
  Evidence on oath.............................................. para 93 
 Inspector’s Conclusions 
  Purpose and style of conclusions......................... para 94 
  Cross references............................................... para 95 
  Legal issues..................................................... para 97 
  Main considerations .......................................... para 98 
  Environmental Statement (ES) ........................... para 103 
  Scope and tone of the conclusions....................... para 105 
  Defamatory remarks ......................................... para 111 
  Development plan............................................. para 112 
  Government policy............................................ para 115 
  Green Belt cases .............................................. para 120 
  Listed building and conservation ......................... para 121 
     area considerations 
  “Helpful” advice................................................ para 123 
  “Split” recommendations ................................... para 124 
  New arguments or considerations ....................... para 125 
     after the close of the inquiry 
  Assessor’s or Assistant Inspector’s ...................... para 127 
     advice/contribution 
  Overall conclusions ........................................... para 131 
 Conditions and Obligations/Agreements.......................... para 132 
  Conditions ....................................................... para 133 
  Planning Obligations ......................................... para 135 
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 Recommendation 
  Format of the recommendation........................... para 137 
  Submissions that planning permission ................. para 140 
    not required 
  No recommendation.......................................... para 141 
  Clarity of recommendation ................................. para 142 
  Subscription .................................................... para 143 
  Technical Appendices and/or Assessor’s ............... para 144 
     report 
 Appearances, Documents, Plans and Photographs............ para 145 
 Annex of Conditions..................................................... para 147 
Other Matters 
 Abortive inquiries ........................................................ para 148 
 Re-opened inquiries..................................................... para 149 
 Re-determinations....................................................... para 150 
 Late correspondence.................................................... para 151 
 Addendum reports....................................................... para 152 
 
WRITTEN REPRESENTATIONS CASES 
 
Scope  ..................................................................... para 153 
Section 78 cases 
 Procedure .................................................................. para 155 
 Form of the report....................................................... para 157 
 Content of the report: the site and surroundings.............. para 158 
 Appraisal ................................................................... para 160 
 Recommendation ........................................................ para 165 
 Subscription ............................................................... para 166 
Listed building and conservation area cases 
 Procedure and content of the report............................... para 167 
 
ADVERTISEMENT CASES 
 
Procedure ..................................................................... para 169 
 
CHECKING AND SUBMITTING THE REPORT................................ para 171 
 
Submission of the report......................................................... para 174 
Retention of Inspector’s notes ................................................. para 177 
 
ANNEXES 
 
A – Checklist for report following an inquiry or hearing 
B – Documents, plans and photographs 
C – Role of MSC Co-ordination Team 
D – Example of Statement of Common Ground (complex appeal) 
E – Example of Statement of Common Ground (simple appeal) 
 
 
Relevant Guidance 
 
CLG Circular 02/2009: The Town and Country Planning (Consultation) (England) 
Direction 2009 - came into force on 20 April 2009 and replaces the provisions of 
the earlier directions, insofar as they apply in relation to England. 
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The Town and Country Planning Appeals (Inquiries Procedure) (England) Rules 
2000 - SI 2000/1624. 
 
Circular 05/00: Planning appeals procedures  
 
Scope of Guidance 
 
i) This advice deals with all aspects of Secretary of State casework, but is 

aimed primarily at reports into s77 called in applications and s78 recovered 
appeals. 

ii) The advice has been completely overhauled and supersedes previous 
versions of former Chapter 1G in the light of experience of the active 
management of Secretary of State casework and improved quality and 
consistency of reports that have resulted from the creation of the Planning 
Central Casework Division (PCC) within DCLG and Major and Specialist 
Casework within PINS.  Important factors underlying this advice include: 

 
 The planning reform agenda 

 The priority being given by Ministers to the speedy and efficient 
production of high quality reports 

 Liaison with PCC, with whom PINS share responsibility for the target to 
issue decisions on Secretary of State casework 

 The desirability of achieving consistency in the application of policy 

 Statutory timetabling, as introduced in April 2005 

 
iii) While this Chapter is particularly concerned with called in applications and 

recovered appeals, much of the guidance is also of general application to 
other reports to the Secretary of State such as casework linked to the 
Transport and Works Act and other provisions including enforcement. 

iv) All these cases are handled by Major and Specialist Casework (MSC) branch. 
 MSC Co-ordination Team is a small team dedicated to ensuring that reports 
are dealt with as efficiently as possible.  They will keep in close contact with 
Inspectors, most particularly just before and immediately after the inquiry. 

v) The notes regarding reports following inquiry apply equally to hearings 
(unless the context indicates otherwise).  Reports following site visits in 
equivalent written representations cases are also included, although the 
incidence of written reps on SofS casework is rare. 

vi) Additionally, the advice in former Chapter 1e is now incorporated either in 
this chapter, or in Chapter GP4. 

 
 
Links to other Handbook Chapters: 

vii) Chapter CT2 deals with reporting on most forms of Order.  Reference should 
be made to Chapter GP5 for guidance on written style and the use of material 
provided on disk, and to Chapter GP4 for guidance on matters which may 
arise in section 77 and section 78 inquiries generally.  Additional guidance on 
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specialist matters is given in separate Chapters of the Handbook.

GP 13 SoS Casework                             Version 2                                March 2010 
  
 
 5 



REPORTS FOLLOWING INQUIRIES AND HEARINGS 
 
The Inspector’s duty 
 
1. The Town and Country Planning (Inquiries Procedure) (England) Rules 

2000 (SI 2000 No 1624), and the Town and Country Planning (Hearings 
Procedures) (England) Rules 2000 (SI 2000 No 1626) (together with the 
enforcement Procedure Rules) provide that after the close of an inquiry or 
a hearing in a non-transferred case, the Inspector shall make a report in 
writing to the Secretary of State which shall include his conclusions and his 
recommendations, or the Inspector’s reasons for not making any 
recommendations. 

 
2. In Wales, Secretary of State casework is set within a different framework 

of SIs, but the general principles set out in this Chapter still apply for 
reports to the National Assembly.  Further advice on Welsh casework is 
contained in IH Chapter CT5. 

 
3. When Inspectors write reports to the Secretary of State or to other 

Ministers, they are not (unlike in transferred cases) standing in the shoes 
of the Secretary of State.  They are her/his representatives, appointed to 
conduct the inquiry and report to her/him.  Inspectors are appointed to 
use their professional expertise and experience to assess the evidence and 
must give clear advice to the Secretary of State on the merits of the 
proposal including a recommendation.  However, they should recognise 
that it is always open to the Secretary of State to take a different 
view and should avoid tying the Secretary of State’s hands to the 
extent that it is difficult to come to a different decision from that 
which is recommended. 

 
Targets and priorities 
 
4. In terms of PINS resource management, all Secretary of State casework is 

among PINS’ top priorities. 
 
5. Section 55 of the Planning and Compulsory Purchase Act 2004 introduced 

statutory timetabling for s77 called-in applications and s78 recovered 
appeals, plus any cases linked to them.  The Act requires that the decision 
will be issued within a timetable that is set, by PINS, as soon as possible 
after the close of the inquiry.  This process is informed by Case 
Management forms, which MSC Co-ordination Team will send to the 
appointed Inspector shortly before the inquiry (where timetabling applies). 

 
6. PINS and PCC (in Eland House) have a shared timeliness target on call ins 

and recovered appeals. This is to issue all decisions in accordance with 
statutory timetables.  Service agreements impose similar timeliness 
requirements on most other Ministerial casework.  While not a statutory 
target, the aspiration is that at least all CLG cases will mirror previous 
PSA6 targets 

 
7. The date by which Inspectors should submit the report to the office will be 

discussed and agreed with them by MSC Co-ordination Team immediately 
after the inquiry closes.  We will be aiming to get most cases to PCC within 
7 weeks of the close of the inquiry, to ensure that we have the best 

GP 13 SoS Casework                             Version 2                                March 2010 
  
 
 6 



possible chance of meeting the timetable set.   It is recognised however 
that the longer and more complex inquiries will take longer to report.  
Thus, regular communication with MSC Co-ordination Team is essential to 
ensure that any problems or delays are highlighted early so that advance 
notification can be given to PCC or other Departments. 

 
Case Management 
 
8. The Case Manager for all Ministerial cases (other than those determined 

within Government Offices (eg CPOs and TPOs)) is the IM Major and 
Specialist Casework. 

 
9. Shortly before the inquiry opens MSC Co-ordination Team will, where 

applicable, send a Case Management Form to the appointed Inspector.  
This should be completed and returned as soon as possible after the 
inquiry (ideally within 2 working days) in order that the timetable can be 
discussed and agreed with PCC.  MSC Co-ordination Team will also discuss 
and agree with the Inspector a report submission date, and every effort 
should be made to meet that agreed date.  Should circumstances arise 
that might delay the report (eg illness etc), MSC Co-ordination Team 
should be informed immediately and a revised submission date mutually 
agreed. 

 
10. In order to achieve the timetable, PINS must endeavour to reduce 

avoidable inquiry and reporting delays and give PCC accurate and 
early notification of when they can expect every report from us.  
This means the best possible predictions of inquiry and reporting 
duration before and after the event.  All changes in circumstances 
should be reported to and discussed with MSC Co-ordination Team 
or the IM Major and Specialist Casework. 

 
11. Inspectors must contact the IM MSC as soon as practically possible where 

new issues arise.  For example: 
 

 On reading the file and submitted material, there may be matters 
which are unclear or about which further information will be required 
and which are better dealt with before the opening of the inquiry.  The 
IM MSC will co-ordinate the work necessary to provide this 
information. 

 
 Before or during the inquiry it may become clear that the proceedings 

are going to be materially longer or shorter than originally allocated.  
Any case that appears to be significantly at odds with the allocation 
should be drawn to the attention of the IM MSC immediately.  Similar 
urgent contact should be made if the reporting period seems 
inadequate. 

 
 There may be delay (or gains) in the reporting period which will result 

in a revised submission date.  MSC Co-ordination Team must be 
informed quickly so that the database can be updated and PCC 
notified. 

 
12. Inspectors are normally allocated sufficient time for reporting in a continuous 

period after the inquiry or hearing.  They should endeavour, by arrangement 
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with their Sub Group Leader or IM as necessary, Chart Room and the IM 
MSC, to avoid being in a situation in which they have insufficient time to 
complete the report before undertaking other casework. 

 
Differences between called in cases and appeals 
 

13. Local authorities may stand to gain financially or in other ways from a 
planning permission in a called in case.  They might want to see a 
controversial development go ahead because of the jobs and other economic 
benefits it would bring to their area.  There are sometimes conflicts between 
development plan policies and national policy, and occasionally local planning 
authorities misunderstand national policy.  As a consequence of these and 
other factors, the main parties are often in agreement.  It is not uncommon 
for the County Council, too, to join in supporting a job-creating scheme even 
in the face of specific development plan conservation policies. 

14. Opposition might be limited to local residents alone, although the very 
process of opposing a development often results in the formation of an 
organised group representing residents.  In these circumstances, there may 
be an absence of professional advocates and witnesses to put up a 
substantial case against a proposal. 

15. Perhaps more common are those instances where some professional 
evidence is available from opposing parties concerned with specific aspects of 
the case.  These may be architectural interest groups, Natural England, or a 
Government agency or Department.  They can usually be relied upon to use 
advocates, even barristers and often professional witnesses.  The evidence of 
bodies such as these can be of excellent quality and may be very persuasive 
in the formulation of an Inspector's recommendation.  However, it is likely to 
be confined to matters relevant to the specific interests with which the body 
is concerned and might only cover one of the topics the Secretary of State 
has identified (see para 39).  Thus important areas of concern may not be 
covered by adequate evidence in the normal way. 

16. This especially applies to tests identified in national policy, or, to a lesser 
extent, in the development plan.  It may well be that the primary reason for 
the call in is derived from policy.  An applicant who is aware of a policy 
conflict will not be too interested in examining it in detail without the 
Inspector's encouragement. 

17. Combinations of certain of the above factors bring a risk that large areas of 
evidence might not be properly tested by the parties.  It is therefore essential 
for the Inspector to take a much greater inquisitorial role. 

18. Finally, the submission of the called in application might act as a catalyst for 
other landowners to put forward similar, often rival, schemes on other sites 
in the same town.  The proponent of the called in scheme sometimes makes 
another application involving, say, a different mix of land uses on an 
expanded site.  Applications which have an important relationship to the 
called-in application are also likely to be called in themselves.  Call in 
inquiries sometimes involve several applications, perhaps with an appeal run 
in. 
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Style and Length of the report 
 
19. General advice on written style is given in Chapter GP5, and is equally 

relevant to reports as to Inspectors’ decisions.  Reports are written in formal 
style and are addressed to the Secretary of State for Communities and Local 
Government, to the responsible Minister or jointly to the relevant Ministers 
where appropriate, who should be referred to in the third person, for 
example when referring to the matters about which s/he particularly wished 
to be informed in a call-in case, or recovered appeal, where such a Rule 6 or 
equivalent letter has been sent. 

 
20. Before an inquiry is even opened, or a pre-inquiry meeting held, thought 

should be given to the form of report that is to be produced to address the 
needs of its readers.  These will include the Secretary of State and those who 
will draft the decision on her/his behalf, but also the general public and 
parties to the inquiry.  They want reports which are easy to read and can be 
quickly understood; not a lengthy report of events at the inquiry but the gist 
of the representations made, clear conclusions and a recommendation. 

 
21. The hallmark of a good report is that it: 
 

 manifests clarity of structure 
 
 avoids unnecessary repetition 
 
 identifies the cases of the parties, but only including such detail as is 

necessary to support the argument reported.  The full cases obtained 
in closing submissions may be included as an appendix 

 
 brings the determinative facts and conclusions together in the 

Conclusions section of the report, immediately before the 
recommendation, so that they still make sense when detached from 
the report and are attached to the Secretary of State's decision letter 

 
 is objective and logically argued. 

 
Structure of the Report 
 
22. The conventional way of setting out a report is as follows. 

 
 Title Page 

 Table of Contents 

 Case Summary (via bullet points) and Summary of Recommendation 

 Preliminary Matters/Preamble and Costs (if applicable) 

 For particularly long reports, a list of abbreviations used (this could 
feature as an appendix if preferred by the Inspector)  

 Either the matters the SofS wishes to be informed about (“Rule 6 
matters”) in call in cases (and on some recovered appeals) or the 
reasons for recovery in s78 appeals.  Reports under other statutory 
powers will need to address the particular requirements of the relevant 
legislation 
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 Procedural Points (such as changes to the scheme, or other matters for 
consideration not identified by the SofS) 

 Background Facts and Agreed Matters including those within Statements 
of Common Ground (SOCG). 

 Site Description 

 The Proposal 

 Planning Policy 

 The Cases for the Parties 

 Inspector’s Conclusions (structured around either the issues identified by 
the Inspector at the inquiry, the matters set out in the call in or 
“matters” letter on file, or any other relevant statutory requirements) 

 Conditions and Obligations 

 Recommendation  

 Appearances 

 Documents 

 Annex of Conditions (irrespective of the recommendation) 

 
23. Where the parties agree, it may be possible to obtain from them 

comprehensive closing submissions in electronic form which can be inserted 
into your report as the ‘cases for the parties’.  You should not attempt to 
use, view or edit such electronic submissions on your own machine 
until they have been virus checked by Help Desk.  It is very important 
to personally edit any such submissions to ensure, among other things, that 
they are intelligible, they are consistent over the uses of tenses etc, they 
accurately and fully represent the case as it stood after cross-examination 
and they do not include any acerbic comments which might be seen to affect 
the professionalism of the report or its impartiality.  See below under “The 
cases for the parties” for more detail. 

 
24. It is sometimes economical to place detailed parts of cases in Appendices, 

but this approach is not favoured by Decision Branches who prefer a report 
summarising cases and cross-referring to Documents.  Such an approach 
should therefore only be used where there would be particular justification 
such as significant productivity gain.  Departure from normal structure should 
be agreed in advance with the IM MSC. 

 
Format of the report 
 
25. The report will have: 
 

Title page - as generated by the template 

Font - as generated by the template (to be Verdana 11 
point.)  

Justification - full  
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Pagination - all pages numbered apart from the title page and 
the table of contents 

Paragraphs - numbered using consecutive numbering or a 
simple "decimal" system  

Sub Headings - to help the reader identify the separate sections 

Title page 
 
26. The template creates a separate title page.  Your name and qualifications 

are inserted in the banner header as for an appeal or costs decision.  In 
the centre of the title page is a table (the grid lines of the cells are 
revealed, but they will not appear on the printed document), into which 
you should set out: 

 
 the name of the act under which you held the inquiry or hearing (eg 

Town and Country Planning Act 1990) 

 the name of the local authority area where the site is located 

 the name of the applicant/appellant (ie Application/Appeal by ……) 

 
27. Care must be taken to ensure that the report is addressed to the appropriate 

Secretary of State or Secretaries of State, by departmental responsibility with 
subsequent care in respect of gender or singular/plural references. 

 
28. At the bottom of the page the event date, site address and file reference 

number are automatically inserted according to the details entered at the 
appropriate prompts in the dialog boxes of the template.  If the inquiry lasted 
more than one day only the opening date need be entered, as all the other 
dates are shown on the title page. 

 
Table of Contents 
 
29. This is a useful tool for large reports, or where there are multiple parties, as 

it can assist readers of the report to “home in” on particular aspects of the 
report quickly if needed.  It is not an essential component of every report 
however and is largely a matter for the Inspector’s discretion. 

 
Case Summary (via bullet points) and Summary of Recommendation 
 
30. The main report begins after a table of contents (with the first page 

numbered page 1).  The case details should be set out in bullet points as 
for a transferred decision. 

 
31. These should include whether the case involved a refusal of permission or 

consent, a decision to grant permission or consent subject to conditions, or 
a failure to give notice of decision, or an application made to the local 
planning authority (and called in for decision by the Secretary of State) 
and should be entered in the usual way in the template.  If appropriate, it 
may also record that the application was for outline planning permission, 
and which matters were indicated on the application form as reserved or 
not reserved (as the case may be) for later approval. 
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32. The description of the proposed development or works and location should be 
given in the terms used on the application form, but minor amendments may 
be made within reason - for example to correct the punctuation or to add 
suitable definite or indefinite articles.  Where there is some ambiguity about 
the nature of the proposal a brief explanation may be given, provided that 
this has been agreed with the parties at the inquiry.  If several separate 
proposals were considered at the inquiry they should be clearly distinguished 
by letter for ease of reference and to avoid confusion.  They should be set 
out with a repeat of the relevant bullet points. 

 
33. The Summary of Recommendation should be unambiguous and say whether 

or not (for example) planning permission should be granted. 
 
Preliminary Matters/Preamble and Costs (if applicable) 
 
34. If a different Inspector's name appeared on the notice of the inquiry, the 

substitution for that Inspector is recorded (but not the Inspector's honours or 
professional qualifications).  When an Assessor or an Assistant Inspector sat 
with an Inspector, that fact should be stated as should the matters on which 
the Assessor was appointed to advise.  Additionally, the nature of any 
assistance provided by Planning Officers or other supporting staff should be 
explained. 

 
35. The distinction between an Assessor and the Assistant Inspector is important. 

 An Assessor will have been appointed to advise on a particular specialist 
issue.  Their report will be separately appended to the Inspector’s report and 
the Inspector will have to indicate in their conclusions whether or to what 
extent the Assessors conclusions and recommendations are accepted.  In 
contrast, the input of an Assistant Inspector, who may also particularly have 
been appointed to provide specialist expertise, will be integral to the 
Inspector’s report.  An Assistant Inspector could, in certain circumstances if 
required, take over as the lead Inspector.  An Assessor could not. 

 
36. If an application for costs was made, this should be the subject of a separate 

report.  A brief note should be made accordingly, following the bullet points, 
along the lines that “At the inquiry an application for an award of costs was 
made by ….  This application is the subject of a separate report”.  Advice on 
costs is given in Chapter CT1. 

 
Other initial information 
 
37. Inspectors should, where necessary, record whether any of the evidence was 

taken on oath, explain the basis for reporting the cases, and give details of 
any abbreviations and references used in the report. 

 
List of Abbreviations and Acronyms 
 
38. For lengthier reports it is helpful for the reader to be able to refer to a list of 

abbreviations, acronyms etc., used throughout the report.  These should be 
explained in full where they first appear in the text of the report, but a 
reference list will be useful where abbreviations are used several pages after 
they first appear. 
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Matters on which the SofS wishes to be informed 
 
Reasons for call-in 
 
39. In a call-in case the reasons for the direction are given, together with the 

points listed in the rule 6 Statement as being the matters about which the 
Secretary of State particularly wishes to be informed for the purposes of 
considering the application.  These details are taken from the call in letter 
which should have been flagged on the file and emailed to the Inspector 
before the inquiry opened (in order that the call in matters can be cut and 
pasted into the report). 

 
Reasons for recovery 
 
40. The reasons for the Secretary of State recovering the appeal should be set 

out, together with the date of the letter.  This will only require a short 
sentence.  

 
Reasons for refusal 
 
41. When the appeal is against refusal of permission (or consent) all the reasons 

for refusal are listed.  If an appeal is against a failure to give notice of 
decision, and the authority have resolved that but for the appeal they would 
have refused the application (or have purported to issue a decision after the 
making of the appeal), the putative reasons given by the authority on that 
occasion are recorded.  If the authority's wording of reasons is lengthy a 
summary may be given, with reference to a document containing the reasons 
in full. 

 
42. Where a Secretary of State “matters” letter has been issued on a recovered 

appeal, these matters should be listed as for a call-in case.  A note should be 
given of reasons not pursued at the inquiry or withdrawn, for example by 
adding appropriate words such as "withdrawn" or "not pursued", in brackets 
after the reason.  Additional reasons submitted by the authority after the 
notice of refusal was issued, or their resolution was passed, should be 
included under a suitable sub-heading, for example "Additional reasons for 
refusal contained in Rule 6 Statement" or "Additional reasons put forward at 
the inquiry”. 

 
Procedural Points 
 
Amended applications 
 
43. If the application was amended following submission or at the inquiry a brief 

explanation should be given, so that it is clear what the proposal is on which 
the Secretary of State is to make a decision.  Further amplification may be 
given under the section headed "The Proposal" below.  It should be stated 
whether the amendment was made with the agreement of the planning 
authority.  If a proposed amendment was not accepted, whether by the local 
planning authority or by the Inspector, the reasons should be set out.  Where 
the acceptance was disputed by any party, it should be made clear that the 
proposal was considered at the inquiry, and therefore in the report, in both 
its original and amended form. 
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44. However, where all parties and the Inspector are agreed that the amended 
proposal can be considered without prejudice to any party, or others, or risk 
of challenge, only the amended proposals need to be reported upon. 

 
45. The limitations on what may be regarded as acceptable amendments that 

can safely be considered were ruled upon in Bernard Wheatcroft v SSE and 
another. 

 
Appeals against conditions 
 
46. When the appeal is against a grant of permission (or consent) subject to 

conditions, the conditions to which the appellant objects are set out, together 
with the reasons for imposition.  Reference should be made to other 
conditions not subject to appeal, with reference to the document containing 
the notice of decision.  This is necessary because the removal of one 
condition or its replacement by a new one may entail consequential 
amendments to other conditions.  In addition, once an appeal has been made 
all the conditions, and even the permission (or consent) itself are at risk.  In 
contrast, appeals arising from decisions made under sections 73 and 73A, or 
under section 19 of the Planning (Listed Buildings and Conservation Areas) 
Act 1990, do not put the original permission (or consent) in jeopardy.  In 
these cases, only the subject condition(s) and reason(s) for imposition need 
to be listed. 

 
Appeals against refusal to approve details 
 
47. When an appeal concerns an application for the approval of reserved matters 

following the grant of outline planning permission, or of matters required by 
condition to be approved by the local planning authority, a record should be 
given of the date and nature of the permission, the name of the authority 
that granted it, the matters for which approval was subsequently sought, and 
the particular matters which the authority rejected.  The reasons for refusal 
to approve those matters are then given. 

 
Pre-inquiry meeting (PIM) 
 
48. The date of any pre-inquiry meeting or meetings should be given.  As soon 

as possible afterwards, a note of the matters of agreement reached at the 
meeting which are relevant to the Secretary of State's decision should be 
circulated to the parties who attended.  If relevant, a note of the meeting 
may be filed as a document.   

 
Environmental assessment 
 
49. Chapter GP12 gives advice on this issue.  Circular 02/99 gives guidance on 

the circumstances in which environmental assessment has to be carried out 
before planning permission can be given for certain types of major projects 
likely to have significant environmental effects.  The relevant regulations are 
The Town and Country Planning (Environmental Assessment) (England and 
Wales) Regulations 1999 (SI 1999 No 293) as amended.  References to 
these documents and to the EC Directive 85/337/EEC (as amended by 
Council Directive 97/11/EC) (reproduced in full) are contained in the former 
ODPM  booklet ‘Environmental Assessment: A Guide to  Procedures’, a copy 
of which may be accessed on the DCLG website under “Planning”, 
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“Environmental Assessment” and “Environmental Impact Assessment (EIA)”. 
 
50. EIA also applies to development other than applications for planning 

permission which may come before Inspectors such as under the Transport 
and Works Act, Old Minerals Permissions, Interim Development Orders, S174 
enforcement cases etc.  These are covered by separate Regulations.   

 
51. In cases where an Environmental Statement is submitted with the application 

it should be recorded that there were produced:   
 

a. an Environmental Statement under The Town and Country Planning 
(Environmental Assessment) (England and Wales) Regulations 1999 (SI 
1999 No 293) and, if applicable, 

 
b. comments from statutory consultees (ie those required to be consulted 

by the Regulations and any other representations duly made by any 
other person about the Environmental Statement and the likely effects of 
the proposed development or works); and  

 
c. further information or evidence obtained specifically under Regulation 19. 
 

52. These items form the ‘environmental information’ which must be taken into 
account – the report must say that this has been done and that the Inspector 
is satisfied that the requirements have been met (or not as the case may 
be). 

 
Legal or procedural  
 
53. If legal or procedural submissions were made at the inquiry, for example 

concerning the need for permission or consent or an alleged failure to comply 
with the rules, these may be recorded in the preamble under a suitable 
heading.  It is important that, wherever possible, the Inspector expresses a 
view on the matter (either here or in the Conclusions section of the report) 
after having considered all the legal arguments.  This will enable the SoS to 
reach a decision. However, see chapter CT2 paragraph 45(i) regarding CPO 
casework.   

 
54. A note should be added that the inquiry continued without prejudice to the 

decision which might later be made on the matter.  Alternatively these 
matters may be included in the cases for the parties, and the Inspector's 
view set out at the beginning of the Conclusions section. 

 
54A. Further advice on dealing with legal issues can be found at chapter GP5    

paragraphs 67-68. 
 
Objections to rulings made by the Inspector 
 
55. Any objection to a ruling given by the Inspector, and not withdrawn at the 

close of the inquiry, should be recorded, together with an account of the 
circumstances, the details of the ruling itself, and the reasons for the 
Inspector's decision (see also Chapter GP4). 

 
Adjournments 
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56. Because of the cost implications which may ensue, Inspectors should record 
the circumstances (including causes, times and dates) leading to a 
substantial adjournment of the inquiry - for example the failure of a party to 
appear at the appointed time, or because of a request for time to study a 
document produced late, or because of the need to call additional evidence to 
deal with new material arising at the inquiry.  This is not necessary if the 
reason for the adjournment was that the inquiry could not be completed in 
the time originally allocated.  However, in all cases, the adjournment date 
must be agreed by the Inspector with all relevant parties at the inquiry 
before leaving. Immediately upon return home, the Inspector should inform 
Chart of the adjournment and the agreed resumption date. 

 
Requests for further information 
  
57. An explanation should be given if, exceptionally, the Inspector has 

requested information which was not available at the close of the inquiry, 
together with an indication of the period specified by the Inspector for its 
submission.  (Other than in exceptional circumstances, anything received 
after the close of the inquiry will normally be sent straight to PCC).  However, 
PCC may agree with the IM MSC that the most expeditious way of concluding 
determination of the case would be for the Inspector to report on certain 
matters submitted subsequently in writing provided that this was agreed at 
the inquiry. 

 
Background facts and agreed matters 
 
58. If a Statement of Common Ground (SOCG) has been provided by the main 

parties all that may be necessary in this section is to set the scene, and draw 
attention to any notable or crucial details.  In many TCPA cases a few short 
paragraphs are sufficient to give all the information that should be required. 

 
59. The Inspector may need to draw out key points briefly, particularly if there is 

no SOCG.  These should be factual and objective.  Opinions of any kind are 
out of place, but factual information should be recorded about issues raised 
at the inquiry, such as approximate distances of neighbouring buildings from 
the site, the positions from which the proposed development or works would 
be visible, or relevant agreed site access visibility distances.  Indications, in 
brackets, of the plans or documents on which the various features can be 
found are always desirable.  Detailed measurements included in the 
description should be checked on the site if in dispute and agreed with the 
parties.  The metric system is used for all measurements except: 

 
 feet for aircraft height 
 
 mph for road traffic purposes in the context of statutory speed limits 

 
60. The planning history of the site, where relevant, should be included in a 

SOCG.  The report itself only needs to include key elements of the history 
if this is directly relevant to the case. 

 
61. Other undisputed background facts relating to the vicinity of the site should 

be in the SOCG.  This section could include details of other background such 
as the designation of an Area of Outstanding Natural Beauty or conservation 
area, listed buildings, scheduled ancient monument, tree preservation orders, 
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Sites of Special Scientific Interest, European Sites (see Regulation 10 of the 
Conservation (Natural Habitats &c) Regulations 1994), or rights of way 
crossing or passing close to the site.  References should be made to the 
documents setting out the details relating to these matters.  Only key points 
that are essential to state need to go into the report. Care should be taken 
not to introduce any controversial material at this point, nor to elaborate 
unnecessary detail. 

 
62. If there is disagreement over which policies are relevant, this can 

conveniently be set out in the SOCG and the parties can then explain their 
logic.  On conditions, it is usually helpful to have an annex with a list of 
agreed wording each with its own reason.  There is then often a list of 
further conditions that are not agreed (either in substance or detail) and it 
is useful to have a schedule of these too, with comments.  As for s106, it is 
useful to have a schedule setting out what this intends to achieve and how 
and why.  Where the quantum of contributions is in dispute the parties can 
then explain their logic (a tabular layout helps).  This will often be a 
combination of matters where there is agreement combined with those in 
dispute.  However, it helps to have them all in one place.  

 
63. A note should be given, in the degree of detail appropriate to the 

circumstances, of any alternative or comparable sites that were visited by the 
Inspector in connection with the inquiry, together with a statement as to 
whether the visits were accompanied or unaccompanied, and when they took 
place. 

 
64. In listed building cases any variations from the list description that were 

apparent at the site visit (whether by later alteration or by error in the 
original description) should be noted.  This is particularly important if it is 
claimed under section 21(3) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 that the building ought to be removed from 
the list, or (if subject to a building preservation notice) that it should not be 
included in a list. 

 
65. Examples of contents that might be sought to be included in the SOCG is set 

out in Annexes D and E. 
 
66. As well as identifying matters which are not in real dispute, it may also be 

useful for the statement to identify areas where agreement is not possible. 
 The statement should include references to show where those matters are 
dealt with in the written statement of evidence or other documentary 
evidence. 

 
67. However, the duty of Inspectors is not simply to accept the SOCG 

or to react to the evidence presented.  Consequently, Inspectors will probe 
the evidence thoroughly if their judgement or professional expertise 
indicates that either: 

 
 there is some reason to dispute an element of the Statement (eg the 

development plan if this pre-dates a change in Government policy) 
 
 all of the evidence necessary for a soundly reasoned decision has not 

been put before them;  or 
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 that a material part of the evidence they do have has not been 
adequately tested. 

 
68. The investigative role can be particularly important in call-in cases, where 

it is likely that the Local Planning Authority will support the applicant.  
Here, Inspectors will ensure that the other side of the argument is 
explored thoroughly, especially with regard to the matters fundamental to 
the decision, rather than seemingly accepting the SOCG without question. 
The exchanges at the inquiry should be reported in a separate section if 
this is likely to assist the decision maker. 

 
69. Further guidance is given in Annex 3(ii) of Circular 5/2000, though that 

unhelpfully suggests submission no later than 4 weeks before the inquiry 
whereas if SOCG are to be of most value they should be prepared and 
pressed for at the earliest opportunity, for example at the first PIM if they 
have not already been provided. 

 
Site description  
 
70. The site description should be informative, and give the reader a clear mental 

picture of the site and its surroundings.  It should include the general location 
of the site, and all the discernible physical features which have a bearing, 
directly or indirectly, on the arguments and policies that have led to the 
conclusions.  Facts and features which have no bearing on the issues should 
be omitted.  If any of the roads that need to be mentioned are motorways, 
trunk roads or classified roads the classification number should be given (if 
known).   

 
The proposal 
 
71. Where the template description does not adequately describe the proposal, it 

may be fully described in this section.  Care must be taken at this stage not 
to introduce anything which might be regarded as evaluating the merits of 
the proposal, which should be included in the cases of the parties or in the 
Inspector's own conclusions.  Other essential and undisputed facts about the 
proposal, for example its origins or purpose, may be introduced here if 
appropriate, provided that this is done in an objective and factual manner, 
and does not refer to any particular benefits or advantages that may be 
claimed for the proposal. 

 
Planning policy 
 
72. Relevant planning policy guidance should be identified in brief. 
 
73. The relevant planning policies should be set out in full in an identified 

document and referred to in the SOCG.  If that is the case, all that is 
necessary here is to identify the statutory development plan and the dates of 
approval or adoption, together with short references to those policies and 
proposals which have a bearing on the decision, with reference to the 
document where the full text can be found. Similar references may be made 
to emerging draft plans, but the amount of detail included will vary according 
to the stage reached in the process leading to adoption, and the extent to 
which they are regarded as containing material considerations likely to affect 
the decision. 
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74. Relevant Government planning policies or guidance (PPSs PPGs, Circulars 

etc.,) should be noted where this is not obvious from other documents. 
 
The cases for the parties 
 
Where closing submissions provide the basis for the parties’ cases 
 
75. The purpose of reporting the cases is to give the reader a summary of each 

party's arguments for allowing or dismissing the appeal, or granting or 
refusing permission or consent, as the case may be. Good closing 
submissions should contain the essentials of the party’s case at the close of 
the inquiry.  Inspectors should ask for the main parties’ closing submissions 
in writing and on disk and these should be incorporated into their report.  
This can make for a potential time saving in reporting and the Inspector can 
concentrate more effort on the conclusions.  NB Inspectors should not 
attempt to load, read, edit or otherwise use material submitted 
electronically until it has been virus-checked by Help Desk. 

 
76. Either in the pre-inquiry meeting or at the opening of the inquiry, the main 

parties should be told that a hard copy of the text of the submissions will be 
expected at the close of the inquiry.  Time should be allowed for its 
completion, if necessary by holding the inquiry open for a day or two at the 
end.  However, care must be taken to note any departures from the text as 
the submissions are made, and any additional matter of significance.  The 
closing submissions should be edited before inclusion so that they do 
represent the finality and totality of the parties case. The actual submission 
provided, annotated if appropriate, should be included as an inquiry 
document.  Inspectors should make sure the cases are properly cross-
referenced to the documents 

 
Where closing submissions cannot be used as the basis of the parties’ cases 
 
77. If the closing submissions cannot be used as the basis for the main parties’ 

cases, the Inspector will have to report the cases in more detail.   In such 
instances, the Inspector's job is to marshal the arguments in a logical and 
effective manner, so that the strongest possible case is made for each party, 
regardless of the Inspector's own views on the merits of those arguments.  
Reports on cases should be as short as possible - no more than one or two 
pages per day of inquiry is feasible but a comprehensive summary of all the 
salient points made by each party is required, taking full account of any 
concessions arising from cross-examination.  The decision maker should be 
able to rely on the report without the need to read the evidence in all but 
exceptional cases, and be able to write a decision letter on this basis without 
the risk of challenge.  A decision might be open to legal challenge if a point 
omitted from the report is considered of importance to a party, and the 
Secretary of State might for that reason have failed to take into account a 
matter which can be argued to have been material to the decision.  The 
report should fairly represent the whole of the parties' submissions.   

 
78. Because the cases are being summarised they are each introduced by the 

phrase "The material points are/were".  Whether the present tense or 
reported speech is used is a matter for the Inspector, but the chosen method 
should be consistent throughout the reports of the cases.  The future 
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conditional mood must be used where appropriate, for example "the 
proposed development would", not "the proposed development will".  Short 
sentences should be used, avoiding too much detail.  Frequent references 
should be made to the documents, or parts of documents, on which the 
evidence is based, so that they can readily be found if the need arises.  That 
should include references to proofs of evidence, which should be 
included as documents.  However the cases must be capable of being read 
sensibly without the support of the documents.  The use of sub-headings to 
distinguish the several parts of the case is helpful. 

 
79. References to court proceedings and legal precedents must be in the correct 

form.  The names of advocates and specific witnesses are not normally 
mentioned in reporting the cases unless the submissions and supporting 
evidence are being combined into a single line of argument.  The Inspector's 
own words should be used, not necessarily those of the parties.  In 
particular, potentially defamatory phraseology should not be repeated.  There 
is no need to refer expressly to the "Appellants" or the "Council" (for 
example) in the body of the cases, as they should be written under a sub-
heading as the argument for the party concerned.  Phrases such as "The 
Appellants argued that..." or "the Council's view is ... "  are out of place and 
should not be used. 

 
80. The normal sequence of reporting the cases is: 
 

 for the appellant or applicant 

 for the local planning authority 

 for other local authorities appearing independently 

 for statutory third parties 

 for interested persons 

 However this sequence may be varied according to the circumstances of the case, 
for example so as to report the cases for all parties supporting a proposal 
before those who oppose it. 

 
Reporting on a "topic" basis 
 
81. If the circumstances warrant it (for example if the issues cover a number of 

discrete topics which were considered separately at the inquiry) it may 
occasionally be appropriate to report the cases on a "topic" basis if this would 
assist in furthering understanding of the issues or improve productivity. A 
separate section should be devoted to each topic, and the evidence and 
submissions of the parties in relation to it set out in the same sequence as 
though the cases were being separately reported in full.  It is not necessary 
to use the phrase "The material points were", but it should be clear from the 
format which party's case is being recorded, for example by the use of sub-
headings, emboldening or underlining.  Care should be taken to ensure that 
all matters of significance to each party's case is reported under one or other 
of the main topics; if necessary a separate section dealing with "other 
matters" may be included. 

 
82. However the parties’ cases are reported, concessions and modifications to 

evidence should be clearly discernible.  In addition, it is helpful to indicate 
any areas particularly explored by the Inspector’s questions. 
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The cases of the main parties 
 
83. The submissions by the main parties should be set out in the form of an 

orderly sequence of their arguments.  These should normally be organised to 
follow the ‘matters’ identified by the Secretary of State or, where an 
advocate's closing submissions has a clear structure, that framework can be 
followed.  Agreed factual material that has already been covered in the 
background section of the report should not be repeated, except to the 
extent necessary to make sense of the submissions that are based upon 
them. 

 
84. In a simple case the report may be based mainly on material contained in the 

proofs of evidence or the parties' pre-inquiry statements, supplemented 
where necessary by submissions made in opening or closing addresses, and 
by concessions made by witnesses for the opposing parties in cross-
examination.  Answers given to the Inspector are included in the case for the 
party whose witness was questioned, but the report should make it clear that 
this aspect of the evidence has been tested in cross-examination or through 
the Inspectors own questions.     

 
85. Proofs of evidence should be submitted as inquiry documents (see PINS Note 

892 for the procedure to be followed and paragraphs 75-78 of IH GP5 for 
guidance on logging/identifying inquiry documents).  The judicious use of 
cross-referencing will help to shorten the report.  However the report itself 
must still be sufficiently comprehensive to form the basis of a briefing or 
Ministerial submission.  The parties should be told at the pre-inquiry meeting 
or at the opening of the inquiry that proofs are to be treated as documents. 
Care should be taken to ensure that a record is made, either in the document 
or in the report, of any alterations made to the evidence as it is being given, 
or of any concessions made under cross-examination.  If you are intending to 
annotate the proofs you should ask at the inquiry for a second set for 
submission.  If no additional copies have been provided, any private notes 
that may have been made on the document should normally be deleted 
before the report is submitted.   

 
Departmental and other rule 12 representatives 
 
86. Rule 4(2) refers to directions restricting the grant of planning permission, 

which may be given to the local planning authority by the Secretary of State, 
by any other Minister of the Crown or Government department, or (in the 
case of an application for listed building consent in London) by English 
Heritage.  Under rule 12 the applicant may apply for a representative of the 
department or other body to be made available at the inquiry, and that 
representative may be called as a witness by the local planning authority.  
However, when that has been done the evidence given by the representative 
concerned must always be distinguished and attributed to the department or 
body concerned, not to the local planning authority.   

 
Statutory parties 
 
87. Statutory parties are defined in Rule 2 (by reference to the GPDO 1995) as 

owners of the land and agricultural tenants who have made representations 
to the local planning authority or the Secretary of State (as the case may be) 
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within the appropriate 21-day period.  They have rights to receive copies of 
statements and proofs of evidence, to be notified of the inquiry, and to 
appear at it.  Their cases must be distinguished from those of other 
interested persons.  They should be reported on the same lines as those of 
the principal parties.  Each case should be distinguished. 

 
Other local authorities  
 
88. The cases of parish councils and other local authorities should be separately 

recorded if they have appeared independently of the principal parties, 
whether as of right or at the Inspector's discretion.  However, a member of 
such a council, or a member of the council of the local planning authority who 
has appeared in order to express a personal view, should be treated as one 
of the interested persons.   

 
English Heritage, amenity societies and other third parties 
 
89. Where a significant contribution has been made to an inquiry by, for example 

English Heritage or Natural England, or a national amenity society, their case 
should be reported separately, in the same manner as for a principal party.  
If the circumstances warrant it (for example if they have been legally or 
professionally represented), local residents' associations or other third parties 
may also be separately reported.  Any third party appearance at an inquiry 
will wish to be assured that the Inspector has taken due account of their 
submissions. 

 
Interested persons 
 
90. All representations by interested persons should be reported, under the 

heading “Case(s) for interested persons” (or other suitable term).  When 
some support the appellant and some the planning authority it may be 
sensible to use 2 headings, first "Cases for interested persons supporting the 
appellant" and then "Cases for interested persons supporting the Council".  In 
some cases it may be logical to report the cases of those who support the 
proposal immediately after the case for the appellant, and before the case for 
the local planning authority with appropriate variation if a call-in is involved. 

 
91. Even if separate headings are not used (and there may be occasions when 

these persons do not specifically support either side) each representation 
should be distinguished and should identify the interest of the body or person 
making it.  In appropriate cases representations may be grouped, eg "Messrs 
C,D,E and F, whose houses overlook the site, submitted that ...", or perhaps 
"The material points made jointly and severally by G,H,K and L are ...".  
Representations made by Members of Parliament and by members of a 
Council making their own submissions should be separately recorded. 

 
Written representations 
 
92. Written representations sent in before the inquiry and those received at the 

inquiry must not be overlooked.  Sometimes, however, the views advanced 
in them may have been recorded already and a brief reference in general 
terms may suffice.  If the representations are by a defined person or body, 
such as a Member of Parliament, a national amenity society or a local 
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residents' association, their views should be specifically recorded.  This is 
particularly important if they have requested a copy of the decision letter. 

 
Evidence on oath 
 
93. Evidence may be taken on oath where matters of fact are at issue.  This is 

not likely to arise frequently in recovered appeals or call in cases.  Where it 
has been done however the evidence of each witness concerned should be 
recorded, but it is still the "gist" that is being reported, and it is not 
necessary to give a verbatim account.  The report should distinguish between 
evidence-in-chief, evidence in cross-examination, re-examination, and in 
answer to the Inspector's questions.  Submissions are reported separately. 

Inspector’s Conclusions 
 
Purpose and style of conclusions 
 
94. The Inspector's conclusions are the most important part of the report, on 

which the Secretary of State's decision will largely be based.  Efforts should 
be concentrated on ensuring that they are clearly set out and economically 
expressed, based on the evidence and policy, with logical reasoning, making 
full use of the Inspector's professional expertise.  The Secretary of State’ 
decision letter will quote the Inspector's conclusions verbatim, or include 
them (or the entire report) as an Annex to the decision letter.  They should 
therefore be capable of being read on their own, with understanding, by 
anyone with a reasonable knowledge of the case.  They should also be of 
appropriate length and style.  Experience has shown that generally no more 
than ½ to 1 page per day of inquiry should suffice.  By convention, the 
conclusions are begun on a new page, so that they can be copied by the 
decision branch and if necessary attached as an Annex to the decision letter. 
  

 
Cross references 
 
95. Before commencing the Conclusions, it is useful to insert a short sentence 

along the lines that numbers in brackets [n] – or parentheses (n) – indicate 
source paragraphs in the report from which the Conclusions are drawn. 

 
96. The Conclusions should include ample references to preceding paragraphs of 

the report where the relevant material can be found.  Cross references 
should be clearly relevant and should be located at the end of the sentence 
or paragraph.  It is useful to make it clear if something derives from probing 
of evidence.  Reference to plans may be made in the conclusions.  
References to documents will not normally be made, since these will be found 
in the parties’ cases.  However, there are exceptions – such as the SOCG and 
the agreed list of conditions (see below under Conditions and Obligations). 

 
Legal issues 
 
97. Where legal issues have been raised, these should be referred to in the first 

paragraph of the conclusions.  The form of words to be used should be on the 
following lines:- 

 
 "Whether or not .....is a matter of law, but in my view ....." or 
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 "This is a matter of law, but in my view......" 

 
 Do not say "in my opinion" unless you are legally qualified.  Reference should 
not be made to any legal advice sought during the case from the Secretary 
of State’s legal advisers via the Inspectorate. 

 
Main considerations 
 
98. The conclusions then identify what, in the Inspector's view, are described as 

the main considerations upon which the decision should be based.  This is a 
matter for the Inspector's judgement, depending on the nature of the case 
and the submissions made but in TCPA cases will always include assessment 
of whether the proposal is in accordance with the Development Plan as 
required by S38(6) of the 2004 Act.  In call in cases, these considerations will 
often be the same as, or similar to, the matters identified in the Secretary of 
State’s call-in letter.  The same will apply to other cases for which a “Matters” 
letter was sent. 

 
99. It is not for Inspectors to define the issues on which the decision should be 

made, because that would usurp the Secretary of State's functions, though 
with some Transport reports and reports under other legislative provisions 
there are statutory considerations that must be addressed.   

 
100. It must also be remembered that the decision maker may be interested in 

other considerations than those which the Inspector regards as important.  
The Inspector's views on those other matters must therefore be 
incorporated. The Inspector's opinion of the weight to be given to every 
consideration that is of relevance to the decision must be clear from the 
report.  At the end of each consideration there should be a short sentence 
giving the Inspector's conclusion on the matter in dispute, perhaps in bold 
type so that it stands out clearly from the remainder of the text.   

 
101. In inquiries into called-in applications, the conclusions must deal with all the 

points listed by the Secretary of State in the call-in letter, and with all the 
principal arguments that were put forward by the parties at the inquiry and 
have been reported in the earlier sections of the report.  To do this 
effectively, it may be necessary at the inquiry to explore and test 
matters in the Statement of Common Ground or otherwise agreed 
between the parties, in order to deal thoroughly with all the 
matters that the Secretary of State wishes to be informed about. 
This may occasionally mean that the parties have to call expert evidence 
when they would not otherwise have done so, and if this looks like being 
the case, they should be given advance warning (eg at the PIM).  When 
reporting such cases it is very helpful if the Inspector can indicate 
in the report that s/he has asked questions on the relevant subject 
and also to indicate the response (this can be done in a footnote or in 
the body of the text).   

 
102. In recovered or non-transferred appeals, Inspectors should deal 

with all the reasons for refusal.  Where the appeal is against a 
failure to determine, a Statement of Matters letter will likely have 
been sent which sets out the matters on which the Secretary of 
State wishes to be informed.  This may go further than any 
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putative reasons for refusal that the LPA may subsequently put 
forward.  Consequently, Inspectors should ensure that they assess 
the scheme against key Government policies.  Occasionally this 
will mean extending the inquiry into areas beyond the immediate 
dispute between the parties.  An example might be where housing 
forms an undisputed element of a mixed use scheme and the reason for 
refusal relates to a different part of the scheme.  The Secretary of State 
will wish to be reassured that the housing part of the scheme accords with 
Government policies on density, affordable housing and the creation of 
mixed, inclusive, sustainable communities as set out in PPS3.  It is 
possible that this may prompt the parties to call expert evidence on these 
subjects, so in larger cases it is better to forewarn the parties, at the PIM if 
one was held. 

 
Environmental Statement (ES) 
 
103. When an ES has been provided the conclusions must show that the 

environmental information has been taken into account.  Where the site is 
affected by a statutory designation (for example listed building, conservation 
area, scheduled ancient monument, Area of Outstanding Natural Beauty, tree 
preservation order, Site of Special Scientific Interest, European site, right of 
way), it must also be clear that the considerations appropriate to that 
designation have been taken into account. 

 
104. More detailed advice is set out in Chapter 5E. 
 
Scope and tone of the conclusions 
 
105. Each consideration that the Inspector has identified should be discussed in a 

series of short paragraphs.  The paragraph may begin by recalling the fact or 
facts upon which the relevant conclusion rests, then setting out the 
Inspector's reasoning or analysis of the facts, and then expressing a 
considered judgement of the matter.  This process should be repeated for 
each consideration that has been identified.  If the structure is clear, it should 
not be necessary to include phrases such as "in my view" or "in my opinion" 
in this part of the report. 

 
106. The factual statements on which the relevant reasoning is based must be 

clear.  That an expression is such a factual statement and not an opinion of a 
party or the conclusion of the Inspector should be clear from the text.  Fresh 
facts must not appear for the first time in the conclusions, and the 
origin of every factual statement must be identified from the preceding text 
of the report or a document referred to in that text. 

 
107. The conclusions should be confined, so far as possible, to the specific 

development or works under consideration and should themselves be 
specific, for example loss of amenity should be specified as due to noise from 
a certain source, overlooking from particular viewpoints, or loss of daylight or 
sunlight that would be caused by a specific obstruction.   

 
108. Inspectors should use objective language in assessing the merits 

of the parties’ cases. They should not seek to criticise, directly or 
indirectly, or offer unnecessary comment on, the motives, 
behaviour or policies of the parties.  Nor should they comment on 
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Government policy or on the merits of previous decisions of the 
Secretary of State. 

 
109. Broad generalities and doctrinaire phrases must not be used.  Particular 

care must be taken to avoid the needless expression of dogmatic, broad-
sweeping opinions (for example as to whether a particular matter is a 
proper planning consideration) which might be open to challenge and could 
be quoted embarrassingly at some later inquiry where the related 
circumstances are different. 

 
110. In particular, over-sweeping expressions of condemnation should be 

avoided (eg describing a site as “inherently unsustainable”) as they could 
be objective facts and would make it difficult for Ministers to come to a 
different conclusion.  If they are to be included at all, such comments 
should be preceded by “In my view”, as this leaves the door open for the 
decision maker to differ. 

 
Defamatory remarks 
 
111. Defamatory remarks must never be made in reports.  This applies equally 

whether the remarks are the Inspector's own comments or whether 
something said by a party at the inquiry is being reported.  The fact that 
something said by one of the parties is being repeated does not absolve 
either the Inspector or the Department from responsibility, and the reporting 
of any defamatory statement constitutes the publication of a libel.   

 
Development plan 
 
112. In an appeal or call in the development plan is the start of the decision 

making process.  Section 70(2) of the Act provides that in dealing with a 
planning application the authority shall have regard to the provisions of the 
development plan so far as material to the application, and to any other 
material considerations.  The development plan is given added significance 
by Section 38(6) of the P&CPA 2004, which requires the determination to be 
in accordance with the plan, unless material considerations indicate 
otherwise.  

 
113. “Whether the scheme is in accordance with the development plan” is 

normally listed as one of the statements of matters in call-in cases.  Whether 
or not this is specifically set out as a ‘matter’, Inspectors should evaluate the 
scheme against the relevant development plan policies.  This may require an 
assessment of the scheme first before concluding on the development plan.  
This would justify dealing with the considerations in a different order from 
those in any call-in or matters letter, as would the need for the balancing 
exercise required in cases where very special circumstances are pleaded 
within a Green Belt. 

 
114. The provisions of an emerging plan may be a material consideration.  The 

weight to be attached to a plan which is going through the statutory 
procedures towards adoption depends upon the stage of preparation, and 
upon the degree of conflict with the existing plan.  The weight will increase as 
successive stages are reached.  If no objections / representations have been 
lodged to relevant policies in a deposited plan / submitted LDD, there is a 
strong possibility (although by no means a foregone conclusion) that they will 
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be adopted and replace those in the existing plan.  However, Government 
advice is that wherever possible planning applications should be considered 
in the light of current policies.  Where an argument of prematurity has been 
raised, the Inspector should indicate clearly giving reasons whether, and to 
what extent, the grant of planning permission would prejudice the outcome 
of the development plan process (see PPS1). 

 
Government policy 
 
115. Inspectors must be open, fair and impartial when dealing with the parties’ 

cases in accordance with the Franks Principles. 
 
116. However, part of the Inspector’s role in Secretary of State cases is to apply 

the objectives of published Government policy.  It is essential that 
Inspectors take steps to keep up to date and maintain a good 
grasp on policy affecting their work.  

 
117. Inspectors must keep abreast of and objectively apply amendments to 

Government policy.  The fact that an Inspector may personally not 
be a keen advocate for a particular policy must have no bearing on 
the outcome of a case.  Formal policy changes will occur through 
amendments to PPGs/PPSs and Circulars.  However, sometimes Ministerial 
Statements may be used to clarify policy, and such clarifications must be 
taken into account.   Statements of policy issued by, for example, Home 
Office, Industry or Transport Ministers may be relevant to a case, and 
need to be weighed in the Inspector’s assessment.  They may conflict with 
planning policy in the particular circumstances of the case.  Inspectors will 
have to weigh them against all other considerations.  It is also important 
to have regard to the objectives which the Government is trying to achieve 
through the issue of Good Practice Guidance, on issues like good design, or 
access for people with disabilities.   

 
118. In addition, the Secretary of State may informally refine policy through the 

way it is applied in particular cases.  Informal shifts of policy are likely to 
fine-tune or change the emphasis of policy rather than to effect major 
policy shifts. National policy guidance is general in nature but these 
policies have to be applied to the particular facts of individual cases.  
These individual decisions will reflect the higher level concerns addressed 
in the general policy.  Hence the promulgation of policy does not end with 
the formulation of PPGs/PPSs and other Government policy but with the 
application of policy to particular facts. Consequently, Inspectors must 
keep abreast of, and be informed about, particular Secretary of 
State decisions that exemplify the way s/he is interpreting policy 
and should take careful note of relevant decisions in the Digest of 
Secretary of State decisions available on PINSnet.  

 
119. Because the Secretary of State knows what his/her own policy is, there 

should on the whole be no need for the detailed wording of Government 
policy to be set out in the Inspector's conclusions.  However, the Inspector 
should show in his/her reasoning that the implications of Government policy, 
as they relate to the proposal in question, have been fully understood.  This 
includes not only PPGs/PPSs but any Ministerial statement and other 
statements of Government policy.  If the provisions of a statutory 
development plan are at variance with Government policy (usually because 
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the Plan pre-dates most up-to-date policy articulation) the Inspector should 
state why (if appropriate) an exception to the development plan might be 
justified in the circumstances of the case.  It must never be said or implied 
that a development plan policy should be "set aside", since that might lead 
the Secretary of State to disregard a matter that s/he is required by statute 
to take into account.  It is also important not to include a personal opinion 
which conflicts with current policy.  Any Inspector in doubt about the impact 
of Government policy should consult the Policy Branch or the IM MSC or IM 
or Specialist Adviser for the particular specialism concerned.   

 
Green Belt cases 
 
120. Advice on Green Belt casework is set out in Chapter PT3. 
 
Listed building and conservation area considerations 
 
121. Reference to the development plan is not strictly required in a listed building 

or conservation area consent case unless there is a related section 77 or 78 
case;  however the parties may well have made submissions on development 
plan matters, and if so the Inspector should express conclusions upon them 
so far as may be relevant to the decision, as relevant development plan 
policies will be capable of being material considerations. 

 
122. If the site is within a conservation area, might affect its setting or the 

proposal might affect the setting of a listed building, and in any listed 
building or conservation area consent case, the Inspector must show clearly 
that special regard has been had, or special attention paid (as the case may 
be) to the matters set out in sections 16(2), 66(1), or 72(1) of the Planning 
(Listed Buildings and Conservation Areas) Act 1990. 

 
“Helpful” advice 
 
123. It is normally inadvisable to propose a different design when the scheme is a 

full application, or indicate that development different from that applied for 
would be acceptable.  Where a modified proposal might be acceptable but 
the modification cannot properly be achieved by means of conditions imposed 
on a permission for the development or works actually proposed in the 
application, the recommendation should be to dismiss the appeal (or refuse 
the application for that particular reason).  In such a case the Inspector 
should not express any view of the modified proposal unless it has been 
acknowledged by the planning authority as likely to be acceptable.  An 
understandable desire to be helpful could result in fruitless post-decision 
correspondence or embarrassment at a later appeal.  However, if the concern 
is simply over deficiencies in a s106 undertaking or agreement under s278 of 
the Highways Act 1980, it would be acceptable to make this clear and 
indicate the permission would be to be granted if an appropriately amended 
undertaking/agreement could be secured. 

 
“Split” recommendations 
 
124. It may be that some part of the development or works might be acceptable 

but another part unacceptable.  If part of the development or works can be 
served in that way, and if the parties' observations have been sought on the 
matter, the Inspector's view should be given.  If there are several linked 
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proposals before an inquiry, some of which may be unobjectionable but 
unlikely to proceed in isolation from the most commercially viable of the 
proposals, the conclusions will need to provide explicit justification for 
recommending other than in accordance with the logic of the conclusions. 

 
New arguments or considerations after the close of the inquiry 
 
125. New arguments that were not canvassed at the inquiry must not be 

introduced in the conclusions.  If an Inspector considers that a new 
consideration may be relevant to the decision after the inquiry has been 
closed, the IM MSC should be consulted.  The introduction of new matters on 
which the parties have not been given an opportunity to comment would be 
in breach of natural justice and be likely to lead to successful challenge in the 
courts.  It is for the decision branch (normally PCC) to consider whether to 
seek the parties’ views in such cases or to re-open the inquiry. 

 
126. The rules state if the Secretary of State takes into consideration any new 

evidence or new matter of fact (not being a matter of Government policy) 
and is for that reason disposed to disagree with a recommendation made by 
the Inspector, he/she must first notify the persons entitled to appear at the 
inquiry (and who did appear) and give them an opportunity to make fresh 
representations, or ask for a re-opening of the inquiry (Rule 19(c)).  That 
procedure is cumbersome, expensive and time-consuming.  Accordingly it is 
of the utmost importance that all reporting is done with such care and 
expedition that the number of occasions when the procedure has to be 
invoked is kept to an absolute minimum.   

 
Assessor's or Assistant Inspector's advice/ contribution 
 
127. The role of an Assessor at an inquiry is to evaluate specialist evidence, 

whether legal, scientific or technical, and to advise the Inspector as to the 
weight that should be given to it in coming to the conclusions on the case.  If 
the Assessor has given oral advice, the Assessor's views may be incorporated 
with the Inspector's own, either by adding at the end of the conclusions "The 
Assessor concurs with my conclusions in paragraph...", or "I am advised by 
the Assessor that..." (if the Inspector is dependent on the Assessor's advice). 

 
128. If requested to do so by the Inspector, an Assessor may make a report in 

writing to the Inspector in respect of the matters listed in the letter of 
appointment.  Where an Assessor makes such a report, it must be appended 
to the Inspector's own report, and the extent to which the Inspector agrees 
or disagrees with it must be stated.  Reasons must be given where the 
Inspector disagrees with the Assessor.  As with the report itself, new matters 
not canvassed at the inquiry must not be included within the Assessor's 
report, unless the parties have been given the opportunity to comment upon 
them. 

 
129. An Assistant Inspector has a broad role in helping the inquiry Inspector, and 

may be asked by the inquiry Inspector to carry out a wide range of tasks 
relating both to the conduct of the inquiry and the writing of the report.  The 
inquiry Inspector should explain in the preamble the extent (if any) to which 
the Assistant Inspector has contributed to the conclusions.  The same applies 
to any assistance provided by a PINS Planning Officer or secretariat. 
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130. As explained above (under Preliminary Matters), the Assistant Inspector may 
be asked to take over the full functions of the inquiry Inspector (due for 
example to illness), but an Assessor cannot do so. 

 
Overall conclusions 
 
131. At the end there should be a concluding paragraph or paragraphs which bring 

together the reasoned judgements on the several considerations, but without 
introducing new material.  Where necessary, a balancing exercise will have to 
be carried out if individual conclusions pull in different directions. 

 
Conditions and Obligations 
 
132. Whether or not the recommendation is to allow/grant permission or 

refuse/dismiss, a review of the proposed conditions usually follows the cases 
for the parties and precedes the conclusions.  Usually the conditions can be 
grouped and briefly reviewed; the decision maker will wish to be satisfied 
that they are reasonable, necessary, and appropriately worded to achieve the 
desired objective, in accordance with the advice in Circular 11/95 or PPS23.  
Points of disagreement need to be highlighted and discussed.  Whether the 
Inspector is recommending approval or not, a list of agreed conditions that 
would have been imposed if the Inspector was the decision maker should be 
included as an Annex.  This is so that the Secretary of State can impose 
conditions that have been scrutinized by the Inspector, and that meet all the 
relevant tests in Annex to the Circular (need, relevance to planning, 
relevance to the proposal, precision, enforceability, and reasonableness). 

 
Conditions 
 
133. The wording of all the conditions being recommended by the Inspector 

should be absolutely clear.   Where the Inspector intends to depart from 
conditions agreed between the parties, the reasons for this should be given in 
the report, together with an indication that the proposed changes have been 
discussed and incorporated into the condition(s) concerned as set out in the 
Annex.  Otherwise PCC have to consult parties.  This may jeopardise the 
timetable. 

 
134. The Inspector must make certain that the suggested conditions are 

appropriate to the type of development or works proposed, that they meet 
the tests in Circular 11/95 and that they are otherwise in accordance with 
the advice given in that Circular or, with regard to contaminated land, in 
PPS23.  Advice on the use of conditions is set out in Chapter GP8. 

 
Planning obligations 
 
135. In order to secure a benefit offered by a proposal, or to overcome a valid 

planning objection, an agreement or undertaking under Section 106 of the 
Act or under Section 278 of the Highways Act may be put forward.  This 
subject is dealt with in more detail in Chapter GP7.  The Inspector's opinion 
should be given in the report as to the extent to which the obligation would 
comply with the Government's policy on planning obligations, as set out in 
Circular 05/2000, and on whether it would be likely to fulfil its stated 
objectives.  Uncompleted obligations can significantly delay the issue of a 
decision letter by PCC.  Obligations should be completed before the inquiry or 
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at the very latest, in good time during the course of the inquiry.  Further 
guidance can be found in chapter GP7 paragraphs 59-62. 

 
136. If a proposed deed is still not completed by the close of an inquiry, it is 

essential that it is mentioned in the report.  Inspectors will need to give clear 
advice, on the basis of the latest draft available, on the content and purpose 
of the proposed obligation, whether it would comply with the Government's 
policy on planning obligations and on whether it would be likely to fulfil its 
stated objectives. Without this information, it will be difficult for PCC to deal 
with a late submitted obligation without going back to the parties.  
Occasionally a completed obligation may be received in PINS after the close 
of the inquiry but before the submission of the report.  The IM MSC will 
discuss with PCC whether it would be expedient to allow the Inspector to 
assess whether it was anticipated at the close of the inquiry. 

 
Recommendation 
 
Format of the recommendation 
 
137. The Recommendation should flow logically from the Conclusions.  In appeal 

cases, the appeal will be allowed or dismissed;  in "failure" cases there 
should be added that permission or consent should be granted, or granted 
subject to conditions, or refused.  In call-in cases the recommendation should 
be simply that permission or consent be granted, or granted subject to 
conditions, or that it be refused. 

 
138. Where the recommendation is that the appeal be allowed and permission or 

consent granted subject to other conditions, the wording is: 
 

“...subject to the conditions set out in Annex A” 
 
139. As stated earlier, even if the recommendation is to dismiss the appeal or 

refuse the application, there should be a further paragraph stating: 
 

“If the Secretary of State is minded to disagree with my recommendation(s), 
Annex A lists the conditions that I consider should be attached to any 
approval granted”. 

 
Submissions that planning permission not required 
 
140. In cases in which there has been argument about whether it is necessary to 

obtain planning permission for the proposed development, the 
recommendation should be prefaced by the words:  

 
"If planning permission is required,…"   

 
No recommendation 
 
141. It is open to an Inspector to make no recommendation (Rule 16(1)) but not 

without very good reason. The reasons must be clearly given in the 
conclusions, and the IM MSC should be consulted first as the circumstances 
where such a course of action might be justified are very rarely encountered. 
The formal "Recommendation" should be then "For the foregoing reasons I 
make no recommendation".   
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Clarity of recommendation 
 
142. It has been stressed that Inspectors should not leave the Secretary of State 

in a position that he/she would find it impossible to come to a contrary 
decision.  This will normally be a consequence of the Secretary of State being 
able to afford greater or lesser weight to considerations weighed in the 
overall balance.  Hence Decision Officers have expressed a preference for 
conclusions to come down clearly and persuasively in support of the 
recommended decision, even where the arguments have been finely 
balanced – otherwise the decision may appear less than convincing and 
cause dissatisfaction even to the extent of laying the Secretary of State open 
to challenge simply for following the Inspector’s recommendation. 

 
Subscription 
 
143. The report should be concluded by space for a signature (in typed format in 

18 pt Monotype Corsiva) and the word “Inspector”.  There is no need to 
insert your name as this appears at the top of the title page. 

 
Technical Appendices and /or Assessor’s report 
 
144. Appendices reporting technical evidence in detail or an Assessor's Report or 

other appendices are attached to, and form part of the report.  In this 
respect they are distinguished from the inquiry documents on the file. 

 
Appearances, documents, plans and photographs 
 
145. Full lists of appearances, documents, plans and any photographs should be 

completed for the benefit of the decision branch.  In a complex case each 
party's documents may be listed separately, with a unique numbering system 
suggested by the Inspector, and the Inspector may also suggest a separate 
list of agreed or "core" documents.  The process of compiling these lists may 
be accelerated if the parties have provided lists of their own documents on 
disc at the end of the inquiry and if a secretariat has been provided, it should 
be able to produce these lists for the Inspector, thereby saving reporting time 
and improving productivity. (See also  IH Chapter GP5, paragraphs 75-78 for 
guidance on listing documents) 

 
146. The statutory rules provide that any person who appeared at an inquiry may 

see the documents, plans and photographs (if any) appended to the 
Inspector's report.  Accordingly the Inspector must make sure that any 
incidental marginal notes etc are erased from these documents, plans and 
photographs before the report is submitted, and that the documents listed 
are actually provided – this is especially important if the parties have set out 
their own respective documents lists. 

 
List of recommended conditions 
 
147. The list of recommended conditions should be included as an Annex.   
 
Other matters 
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Abortive inquiries 
 
148. When an inquiry has been opened but not continued, because of the 

withdrawal of the application or appeal or because one of the parties is 
absent, or for any other reason, a formal report to the Secretary of State is 
not required unless there has been a claim for costs.  Inspectors should 
proceed as at Chapter GP4. 

 
Re-opened inquiries  
 
149. The procedure for compiling a report following a re-opened inquiry is the 

same as for an inquiry at first instance, with the following exceptions: 
 

a. On the title page the date(s) of inquiry are described as "Date(s) of Re-
opened Inquiry". 

 
b. In the first paragraph of the preamble the Inspector states "I re-opened 

an inquiry..."; after describing the subject matter of the inquiry the 
date(s) of the original inquiry should be given. 

 
c. The reasons for refusal or call-in matters are not set out in detail, but 

reference should be made to where they can be found in their previous 
report or report of the previous Inspector. 

 
d. The preamble then gives a brief account of the circumstances leading to 

the re-opening of the inquiry, and describes the matters upon which the 
parties were invited to make representations. 

 
e. The scope of the report should then be given, including further 

references to those parts of the previous report where description of the 
appeal or application site, development plan provisions and other 
background material may be found. 

 
f. Depending on the circumstances, the Inspector's conclusions will usually 

be confined to those matters upon which further representations have 
been invited, and any other additional matters raised during the course 
of the re-opened inquiry.  However a recommendation should be given, 
taking into account the views on other matters expressed in the previous 
report, on whether the appeal should be allowed or dismissed, or 
permission or consent granted, as the case may be. 

 
Re-determinations 
 
150. Where the decision of the Secretary of State has been quashed, the report 

of the previous Inspector is still before the Secretary of State.   However 
the parties may be invited to make representations upon the matters 
which have been identified in the judgement of the Court (or in the Notice 
of Motion, if the Secretary of State has submitted to judgement), or upon 
any other matter which may be considered relevant to the Secretary of 
State's decision.  When a further inquiry has been held, the report should 
be written in the same manner as for a re-opened inquiry, but the 
preamble (which is automatically inserted as a bullet point if 
“redetermination” is selected at the appropriate prompt in the dialog box 
of the template) will read: 
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This report supersedes that issued on []. That decision on the appeal was 
quashed by order of the High Court. 

 
Late correspondence 
 
151. Letters from third parties received before the inquiry or hearing opens should 

have been placed in the correspondence folder.  Any letters received at or 
during the inquiry should be added to the folder and taken into account by 
the Inspector.  Letters received after an inquiry or hearing has been closed 
should normally be placed on the file untouched with the covering slip 
endorsed to the effect that the contents have not been taken into account by 
the Inspector.  It is for the decision branch, not the Inspector, to consider 
post-inquiry or post-hearing representations.  However if, exceptionally, an 
Inspector has expressly asked for additional material at the inquiry or 
hearing, and it has been copied to the parties, it should be initialled by the 
Inspector and may be taken into account in writing the report.  A note 
explaining the circumstances should be included in the preamble to the 
report.  If that material is not received until after the report has been 
submitted, the matter should be discussed with the IM MSC in case an 
addendum to the report is required. 

 
Addendum reports 
 
152. Under the "slip-rule", obvious clerical mistakes or trivial errors which clearly 

do not affect the meaning of a sentence or phrase in a submitted report may 
be corrected.  However if there is any element of doubt about which word or 
figure is intended the alteration may only be made after consultation with the 
IM or MSC Co-ordination Team.  If a decision officer discovers a more serious 
error, omission or obscurity it will be referred in writing to the IM MSC.  If the 
IM considers that an addition or correction is needed a written reply will be 
sought by way of an Addendum Report and the matter will be referred to the 
Inspector.  The Inspector will need to prepare an addendum or corrigendum 
which will be attached to the report when issued.  The title page will include 
the words "ADDENDUM [or CORRIGENDUM] TO REPORT".  The first 
paragraph of the preamble will refer to the submitted report and to the 
request for clarification or amplification.  The correspondence giving rise to 
the addendum or corrigendum should be referred to, and should normally be 
attached to the report.  The corrections or additions to the original report 
should then be set out, and it must be stated whether the recommendation 
remains unchanged or a modification is required.   

 
REPORTS FOLLOWING WRITTEN REPRESENTATIONS CASES 
 
Scope 
 
153. Site visit cases on Secretary of State casework are few and far between.  But 

where the Secretary of State is to decide an appeal or other case on 
consideration of written representations, the function of the Inspector 
depends upon the type of case under consideration.  Advice on the more 
common forms of casework is given below.  Other advice is available for 
specialist cases such as those under sections 192 and 174 or for Wildlife and 
Countryside Act 1981 Schedule 14 reports for rights way casework.  Call-in 
cases are always determined following an inquiry. 
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154. MSC Co-ordination Team will be in touch with the Inspector both immediately 

before and after the site visit, and will, if applicable, have sent him/her a 
Case Management form shortly beforehand. 

 
Section 78 cases 
 
Procedure 
 
155. The procedure rules for dealing with section 78 site visit cases recovered for 

jurisdiction by the Secretary of State requires that the Inspector will act as 
an officer of the Department under the current wording of the relevant 
Statutory Instrument called upon by the Secretary of State to advise him/her 
on the appeal concerned and to submit a recommendation.  As the Secretary 
of State can only delegate authority in this way to a salaried Government 
employee, only salaried Inspectors can normally undertake this work.  
However, it is anticipated that this distinction will be removed in the 
forthcoming updating of Rules and Regulations following the Barker report.  
Moreover, as urgent action is being taken to remove all remaining categories 
of transfer excepted (TX) appeals and PCC do not favour use of Written 
Representations on substantive cases for Ministerial decision, this issue is 
unlikely to be confronted by Consultant Inspectors.  Should any such 
Secretary of State site visit be charted to a Consultant Inspector, they should 
immediately contact the IM MSC to agree appropriate action. 

 
156. In dealing with site visit cases Inspectors should express their conclusions on 

the issues raised in the representations, refer to the relevant provisions of 
the statutory development plan, and make a recommendation on the 
decision.  The Inspector should draw the attention of the decision branch to 
any material included in the representations or shown on the plans which 
does not appear consistent with what has been seen on the site visit.  So far 
as possible, all representations will be on file before it is sent to the 
Inspector.  As a check, all representations that have been read should be 
initialled.  Any late representations received from the office after the 
submission of the Inspector's report must be returned untouched for 
forwarding to the decision branch and any covering minute endorsed 
accordingly. 

 
Form of the report 
 
157. The report is addressed to the Secretary of State as set out in the template.  

Following the preamble, the first part of the report consists of a description of 
the site or building and surrounding area.  The second part contains an 
appraisal of the likely impact of the proposed development, dealing with the 
matters raised in the parties' written representations, but not repeating them 
in any detail.  The third part of the report is a short recommendation.  
Reports are made available to the parties when the decision is issued and 
should be prepared in accordance with the advice given in this section.  If in 
difficulty an Inspector should consult the IM MSC.  A list of those present at 
an accompanied visit is given at the end. 
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Content of the report:  the site and surroundings 
 
158. The description of the site and surrounding area is intended to provide a 

visual image of the locality, and to give the decision branch an idea of how 
the proposed development would fit in if approved.  As the decision officer 
will know the nature of the proposal, the issues and the main arguments of 
the parties from the information on the file, those matters should be borne in 
mind in writing the description. 

 
159. Occasionally, however, there may be little guidance other than the 

Inspector's own professional knowledge and experience.  In those 
circumstances all possible planning objections should be considered, and a 
comprehensive site description written with those objections in mind.  This 
kind of situation is unlikely to arise except in circumstances where the local 
planning authority have failed to issue a decision or a written statement, or 
where the appellant has made very meagre submissions on the appeal form 
and the Inspector has to write the report before any further written 
representations are available. 

 
Appraisal 
 
160. The Inspector must consider not only the physical impact of what is proposed 

but also the representations made.  In drafting comments the Inspector may 
need to deal with points not covered in the submissions, either because the 
submissions are very limited in scope or because of some matter observed 
on the visit to the site.  However, in this event it should be made clear that 
the matter has not been referred to in the statements, to alert the decision 
officer to the possible need to go back to the parties. 

 
161. The appraisal sets out in positive and unambiguous terms the Inspector's 

conclusions on the likely impact of the development in the form in which it is 
proposed.  Where an Inspector has commented adversely on some aspects 
of the physical impact of the proposed development, but considers from what 
has been observed at the site visit that an amendment might be made which 
would overcome that difficulty but that amendment could not be secured by 
conditions that have been canvassed, no view should be expressed as to the 
merits of such an amendment unless the local planning authority has clearly 
indicated that it would be acceptable.  Rather it should be clear from the 
nature of any recommended reason for refusal what matters would need 
consideration in any future resubmission. 

 
162. In section 78 cases the Inspector should give clear guidance to the decision 

officer on whether the proposal, if permitted, would be in accordance with the 
provisions of the development plan, and whether there are material 
considerations which might indicate a decision otherwise than in accordance 
with the plan.  Specific reference should be made to S38(6) of the P&CPA 
2004.  Where the proposal affects a listed building or the site is within a 
conservation area or affects its setting, or where the proposal might affect 
the setting of a listed building, the report should indicate that special regard 
has been had, or special attention paid (as the case may be) to the 
provisions of sections 16(2), 66(1) or 72(1) of the Planning (Listed Buildings 
and Conservation Areas) Act 1990. 

 

GP 13 SoS Casework                             Version 2                                March 2010 
  
 
 36 



163. Where the Inspector considers that conditions should be applied, were the 
appeal to succeed, the conditions should be set out in an Annex and the 
reasons for them should be set out in the appraisal.  Conditions suggested by 
the parties should be addressed briefly even if the recommendation is to 
dismiss the appeal.  Such explanation should not be necessary if the only 
conditions envisaged are those which impose the standard time limits within 
which the development must be begun and (in the case of outline 
permission) within which the application must be made for approval of 
reserved matters. 

 
164. An Annex of recommended conditions should be appended whether or not 

permission is recommended as in the case of reports following a hearing or 
inquiry. 

 
Recommendation 
 
165. The recommendation should flow logically from the appraisal.  In all appeal 

cases it should be either that the appeal be allowed (adding, where 
appropriate, a reference to conditions) or that it be dismissed; in "failure" 
cases there should be added that permission should be granted, or granted 
subject to conditions, or refused. 

 
Subscription 
 
166. The report is concluded by space for a signature (typed in 18 pt Monotype 

Corsiva) and the word “Inspector”.  There is no need to insert your name as 
this appears at the top of the title page. 

Listed building and conservation area cases 
 
Procedure and content of report 
 
167. The guidance given above concerning s78 appeals applies generally to 

reports following site visits in connection with appeals against refusal of listed 
building consent or conservation area consent.  However the following points 
should also be noted: 

 
i. The list description need not be set out in full if it is included in the 

Council's statements or if it is otherwise clear from the file that the 
appellant has already seen it.  Any variations from the site description 
that are apparent at the site visit (whether by later alteration or by error 
in the original description) should be noted in the description section of 
the report.  This is particularly important if it is claimed under section 
21(3) of the Planning (Listed Buildings and Conservation Areas) Act 1990 
that the building ought to be removed from the list, or (if subject to a 
building preservation notice) that it should not be included in a list. 

 
ii. Any additional descriptive information about the building which is 

relevant to the proposal should be noted in the description section of the 
report.  This is so that the section contains sufficient information to 
support (as appropriate) assessments in the appraisal section of the 
likely effect of the proposed works on the character of the listed building 
(both externally and internally), on any particular features of 
architectural or historical interest which it possesses, on the setting of 
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the listed building itself and of any other listed buildings in the vicinity 
and/or on the preservation or enhancement of the character or 
appearance of the conservation area or its setting.  It must be 
specifically stated in the appraisal section that special regard has been 
had, or special attention paid (as the case may be) to the provisions of 
sections 16(2), 66(1) or 72(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990. 

 
iii. Where the proposal is to alter or demolish a listed building or to demolish 

a significant part of such a building, the appraisal must also have regard 
to the advice in paragraphs 3.5 and 3.16 to 3.19 of PPG15, as 
appropriate.  Paragraphs 3.16 to 3.19 are also relevant to proposals to 
demolish unlisted buildings which make a positive contribution to the 
character or appearance of a conservation area.  PPG15 as amended by 
Appendix D to Circular 01/01 is relevant to proposals to demolish 
unlisted buildings in conservation areas.  See Chapter PT11 of the 
Handbook. 

 
iv. In considering whether or not conditions should be attached to any listed 

building consent, the type of conditions set out in section 17 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990 should be 
considered.  These concern the preservation of particular features of the 
building, making good any damage done to the building by the works, 
the re-use of original materials and the prevention of premature 
demolition.  Other matters suitable for condition may include measures 
to ensure the safety and stability of the remainder of the subject building 
during the works and provision for archaeological exploration (see 
PPG16). 

 
v. The recommendation should be normally that the appeal be allowed, 

subject to conditions if necessary, or dismissed; in "failure" cases there 
should be added that listed building or conservation area consent should 
be granted, or granted subject to conditions or refused.  In a listed 
building case any recommendation on whether or not the building should 
be removed from the statutory list, if that ground has been pleaded, will 
be a matter that the Secretary of State will have to refer to the 
Department of Culture, Media and Sport (DCMS)/English Heritage before 
coming to a decision on that matter.  There should therefore be sufficient 
material in the appraisal section of the report to show that this ground of 
appeal has been fully considered in making the recommendation on the 
appeal. 

 
168. The report is addressed to the Secretary of State as set out in the template.  

In the case of joint section 78 and section 20 appeals, or joint section 20 and 
advertisement appeals, two sets of details on the template are likely to be 
necessary.  Separate recommendations should be made whether or not both 
the appeals are recommended for approval or dismissal and not just if one is 
to be allowed and the other dismissed.   

 

GP 13 SoS Casework                             Version 2                                March 2010 
  
 
 38 



REPORTS ON ADVERTISEMENT APPEAL CASES 
 
Advertisement cases:  procedure 
 
169. Under SI 1997/429 appeals under the advertisement regulations are 

generally determined by Inspectors.  However where exceptionally an 
advertisement appeal or other advertisement case requires a report to the 
Secretary of State the report should follow the general approach of planning 
and listed building cases, having regard to the particular characteristics of 
control under the Advertisement Regulations.  Advertisement appeals always 
take the form of written representations or Hearings.  The preamble must 
include the appropriate reference to the advertisement appeal.   

 
170. Advertisements are controlled in the interests of "amenity" and "public 

safety", and the conclusions and appraisal must deal specifically with those 
matters.  Further information can be obtained from Chapter CT4. 

CHECKING AND SUBMITTING THE REPORT 
 
171. Before submitting a report, the Inspector should check it against the checklist 

of basic questions in Annex A to this Chapter, to ensure that nothing 
essential has been omitted or done in an unsatisfactory way.  Completeness 
and accuracy, for which the Inspector alone is responsible, are essential.  
Every report must be able to stand up to the keenest scrutiny.  It is a rule 
that once a report has left the Inspectorate no alteration may be made to it 
either by the department or by the Inspector except to correct an accidental 
slip or omission or by way of a formal addendum or corrigendum report if an 
issue of substance has to be addressed. 

 
172. As set out in para 146 above, obvious clerical mistakes or trivial errors can be 

corrected, but if there is any element of doubt about which word or figure is 
intended the alteration can be made only after consultation with the IM MSC. 
 More fundamental queries or requests for clarification from the decision 
officer may need to be addressed by an Addendum Report.   

 
173. Where a report includes an apparent misapprehension of policy or of the 

effect of the law, the matter will, if possible, be dealt with in the decision 
letter.  But if it is such that no decision can be reached, consideration might 
have to be given to re-opening the inquiry; legal advice would be sought 
first. 

 
Submission of the report   
 
174. After completing a report by word processor, it must be emailed to MSC Co-

ordination Team and the file addressed to them in Room 4/04.  There is no 
need to attach a hard copy to the file, as the report will be quality assured in 
the office.  As such it is almost inevitable that some small typos will be found 
and discussed with the Inspector before the report is cleared.  MSC Co-
ordination Team will date the agreed final version of the report before 
sending it to PCC. 

 
175. A check should be made of the flagging on the file of correspondence from 

statutory parties and interested persons who have asked to be notified of the 
decision.   
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176. All documents, plans and photographs should be identified and filed in the 

manner described in Chapter GP5. 
 
Retention of Inspector's notes etc 
 
177. Inspectors should retain their own notes made at inquiry and site inspection, 

together with any personal annotated copies of proofs, for 2 years after the 
Secretary of State's decision is announced.  The papers must be available for 
dealing with complaints or challenges.  

 
 
 
 
 
 
Editor:  Peter Robottom 
 
Queries to:  Peter Robottom – extn 6308 
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ANNEX A 

CHECKLIST FOR REPORT FOLLOWING AN INQUIRY OR HEARING (S77, 
S78, S12 and S20 CASES) 
 
1. Title Page 
 

Are all the details on the title page correct?  Is the report addressed to 
the correct Secretary of State? 

 
 
2. List of Contents 
 
 Does the list of contents (if included) correctly give the main headings, 

sub-headings, paragraph numbers and page numbers of the report? 
 
3. Preamble 
 
 a. Is the nature of the inquiry correctly described? (eg: Is the 

appeal against refusal, failure, or permission/consent subject to 
conditions; or is it a call in case?). 

 
 b. Is the proposal correctly described in accordance with the 

application form?  Is it in outline and are any details reserved?  
Has any subsequent amendment been described? 

 
 c. Are the reasons for refusal, for call in (or the conditions of 

approval) correctly set out? 
 
 d. Have all other relevant matters been covered?  (eg: Pre Inquiry 

Meeting, Environmental Statement, Assessor's advice or 
report). 

 
 e. Has an application for costs been made?  If so have you 

referred to the separate costs report? 
 
 f. Has a list of abbreviations, acronyms etc been included (where 

appropriate)? 
 
4. Background: 
 
 Site description 
 
 a. Does it include matters which could not have been gleaned from 

a visit to the site? 
 
 b. Is it orderly, brief and relevant? 
 
 c. Is it objective? 
 
 d. Are any variations from the list description noted? 
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 The proposal 
 
 Is the proposal correctly described? 
 
 Development plan 
 

Is the statutory development plan identified, with dates of approval or 
adoption, and the text of relevant provisions given or referred to? 

 
 Other undisputed facts 
 
 Are all other relevant factual matters included? 
 
5. Reports of cases 
 
 a. Do they marshal the arguments in a logical and effective 

manner, so that the strongest possible case is made for each 
party, regardless of the Inspector's own views on the merits of 
those arguments? 

  
 b. Are they as short as possible, but not omitting any salient 

points? 
 
 c. Are references to legal precedents made in the correct form? 
 
 d. Is the evidence of departmental witnesses properly 

distinguished? 
 
 e. Are the names and interests of statutory parties, defined bodies, 

and other third parties properly recorded? 
 
 f. Have written representations been taken into account? 
 
 g. Are suggested conditions given, either in the reports of the 

cases or in a separate section? 
 
6. Conclusions 
 
 a. Have the conclusions been started on a new page? 
 
 b. Have the main considerations been identified? 
 
 c. Does the section include the facts upon which the Inspector's 

reasoning is based, with cross-references to the earlier sections 
of the report? 

 
 d. Are the relevant provisions of the statutory development plan 

identified, with a specific reference to S38(6)? 
 
 e. Is there a clear statement of the stage of preparation of any 

relevant emerging development plan, and of any objections 
made to it? 

 
 f. Is there a clear conclusion on each of the reasons for refusal or 
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call in points, and on all other major issues argued at the 
inquiry? 

 
 g. Are all the factual statements drawn from the previous text of 

the report, and cross-referenced thereto? 
 
 h. Do all conclusions stem by logical reasoning from the facts? 
 
 i. Are factual statements clearly distinguished from opinions and 

conclusions? 
 
 j. Has a clear conclusion been expressed on the development plan 

implications for the proposal? 
 
 k. Do the conclusions deal with the application of published policy 

to the particular case? 
 
 l. Do the conclusions contain new matters not canvassed at the 

inquiry? 
 
 m. Do the conclusions lead logically to the recommendation? 
 
 n. Is there an Annex of Conditions (irrespective of the 

recommendation)?  Are proposed conditions, or the matters to 
be controlled by conditions, soundly based and well phrased? 

 
 o. Has it been shown clearly that special regard has been had, or 

special attention paid (as appropriate) to the matters set out in 
sections 16(2), 66(1), or 72(1) of the Planning (Listed Buildings 
and Conservation Areas) Act 1990? 

 
7. Recommendation 
 
 Is the recommendation in the correct form and properly worded 

bearing in mind the precise nature of the proposal and appeal/called in 
application? 

 
8. Subscription 
 
 Is it in the correct form? 
 
9. Appendices 
 
 Are they all attached to the report and properly identified? 
 
10. Appearances etc. 
 
 a. Is the list of appearances complete and accurate? 
 
 b. Are all names spelt correctly, with qualifications etc given 

correctly? 
 
 c. Are the lists of documents, plans and photographs complete? 
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 d. Do they tally with the documents etc themselves and with 
cross-references in the text? 

 
11. Submission of the report 
 
 a. Has the report been carefully checked for spelling and 

typographical errors? 
 
 b. Has the attendance sheet been completed (if appropriate) and 

tagged on the left side of the file? 
 
 c. Are folders containing documents submitted separately marked 

as to their contents? 
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ANNEX B 
 
DOCUMENTS, PLANS AND PHOTOGRAPHS  (refer also to Chapter GP5) 
 
The lists of, documents, plans and any photographs should be compiled in the 
following way: 
 
DOCUMENTS 
 
Doc 1 - The letter of notification and the list of persons notified. 
 
Doc 2 - The letters of representation, which are normally bundled and counted 

as one or two documents, eg Document 4, and described simply as 
‘letters of representation’ or as ‘X’ letters supporting the council’ and 
‘Y’ letters supporting the appellant/applicant’.  Where necessary 
they should be sub-numbered individually for ease of reference, eg 
‘Document 4/3’.  Petitions should be recorded as, for example 
‘petition with (approximately) … signatures supporting/opposing the 
development, put in by …’. Letters from MPs, which the writer 
intends should form part of the evidence should be listed separately 
giving the MP’s name. 

 
Doc 3 - In inquiry cases, list the Statement of Common Ground as a document. 
 
Doc 4 - Tables, technical material and appendices (attributed to their author or 

promoter).  Proofs of evidence or hearing statements should be 
listed; it is acknowledged that they are often not followed exactly 
and may have been modified under cross-examination or during 
discussion. 

 
NB: For Hearings, a statement submitted before the event may be listed as 

a document of the hearing if it contains technical material such as that 
normally found in appendices, and if that material cannot be readily 
separated from the statement or otherwise be easily identified.  
Statements not listed as documents simply remain elsewhere on the 
file. 

 
Doc 5 - Tables, technical material etc submitted during the inquiry or hearing, 

and those submitted beforehand which were referred to at he 
inquiry or hearing. 

 
Doc 6 - Letters and all other material submitted during the inquiry or hearing 

(indicating who from/to, date and which party submitted them).  
Where appropriate, correspondence may be bundled collectively and 
listed as correspondence between … and …. 

 
PLANS 
 
Plans 1 to ***.  Application plans, those on which the decision (if any) was 
based, and any other plans submitted separately during the course of the inquiry 
should be clearly distinguished in the list.  All (except duplicate copies) should be 
listed.  Plans that have not been authenticated at the inquiry cannot be referred 
to.  Plans that are enclosed or bound into appendices do not need to be 
separately listed. 
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PHOTOGRAPHS 
 
Photos 1 to ***.  Photographs submitted separately from proofs and appendices 
should be listed.  Photographs enclosed or bound into appendices do not need to 
be separately listed.  Often photographs are submitted in sets or portfolios and 
these can be listed as sets rather than individual photographs unless there is 
good reason to do otherwise – such as for the purpose of cross referencing. 
 
GENERAL POINTS 
 
Where the list is long, it usually makes sense to divide it into sub-headings, eg 
‘General Documents’, ‘Appellant’s Documents’, ‘Local Planning Authority’s 
Documents’, ‘Documents Submitted by XXX Parish Council’, ‘Documents 
Submitted by Others’. 
 
The statutory rules provide that any person who appeared at an inquiry may see 
the documents, plans and photographs (if any) appended to the Inspector’s 
report.  Accordingly the Inspector must make sure that any incidental marginal 
notes etc are erased from these documents, plans and photographs before the 
report is submitted. 
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ANNEX C 
 
ROLE OF MSC CO-ORDINATION TEAM AND IM ON SECRETARY OF STATE 
CASES 
 
 
Stage 1: 

 Record new case onto database. 

 Identify allocation level, specialism and provisional number of P+I+R. 

 Is an ES required; or if one is included, check it is adequate.  If action 
is required, issue Regulation 19 letter. 

 Does the case need a PIM? 

 Identify any complex issues that may require policy/legal advice. 

 Is there a need for a case conference? 

 Consider need for Statement of Matters letter on recovered appeals. 

 Prepare Case Management form and send to PCC. 

 
Stage 2: 

 If necessary, liaise with chart to identify suitable Inspector (and 
assistant Inspector/assessor where required). 

 Check on need for and availability of Programme Officer. 

 Review allocation after receipt of statements from main parties – 
confirm expected duration of Inquiry and number of P+I+R. 

 
Stage 3: 

 If necessary, liaise with Inspector before and after PIM to check on 
issues raised and programme for the Inquiry. 

 Check whether any additional matters to be identified by Inspector or 
the parties at PIM including ES and need for any further Regulation 19 
letter. 

 Monitor progress of Inquiry through liaison with Inspector. 

 Provide additional support/advice to Inspector where necessary. 

 After the close of the inquiry, agree with Inspector the target date for 
the delivery of the report.  Target date should include agreed reporting 
due, and any other agreed use of Inspector time.  [Wherever possible 
charting will avoid significant Annual Leave during agreed reporting 
period]. 

 Seek prompt completion and return of Case Management form. 

 Notify PCC of anticipated report submission date and agree statutory 
timetable with them (using information provided by Inspector on Case 
Management form).  The submission date will allow for appropriate 
Quality Assurance. 

 Monitor progress of report production, action by IM if any delay 
anticipated. 
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 Inform PCC if delay cannot be avoided. 
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ANNEX D 
 
AN EXAMPLE OF A STATEMENT OF COMMON GROUND (COMPLEX 
APPEAL) 
 
 
Appeal reference: APP/X6789/A/01/1234567 
 
Date of inquiry: 5 December 2001 
 
Site address and description of the development: Land west of Union Way, 
Redgate, Surrey. Demolition of existing buildings and redevelopment of site to 
provide mixed A1 retail, B1 offices, 40 self-contained flats (including 10 flats for 
affordable housing) and 5 dwellinghouses. 
 
Appellant: A Brown Developments Ltd 
 
Local Planning Authority: North Surrey BC 
 
Description of the Site and Surrounding Area 
 
The appeal site is within the urban confines of Redgate in an area of mixed use. 
To the north and east are predominantly residential areas. To the south are two 
large industrial estates. The appellants own a total of 1.8 ha, of which the 
development site covers 1.5 ha. The gross floorspace of the existing buildings is 
about 1765 sq m. 
 
The site has a long history of industrial use. For many years it was used as a 
maintenance and transport depot by a firm of fork lift truck manufacturers, 
employing up to 50 people. The firm re-located in 1995 and the site has 
remained vacant since it was acquired by the appellants in 1996. 
There is a wooded area at the eastern end of the site which is covered by a 1974 
Tree Preservation Order. There is also unprotected woodland at the western end 
of the site.  
 
To the north, the land rises towards houses in Meadow Lane, behind a belt of 
deciduous trees some 15 m high on the northern boundary. The backs of the 
properties in Meadow Lane are some 30 to 35 m from the site’s northern 
boundary. At the bottom of many of their gardens there is close-boarded fencing 
up to 2 m high adjacent to the boundary. The closest Meadow Lane property to a 
building in the proposed development would be No 21 at 45 m. Other existing 
houses at Sunnyside, east of the site, would be 55 m away from a proposed 
building. 
 
Access to the site is from Union Way, which forms part of the A666 road. Bus 
stops for local bus routes are located within 100 m in both directions. Redgate 
railway station is about 1 km away. 
 
Planning History 
 
The site was allocated as a defined business area of Redgate in the North Surrey 
Local Plan (1994).  
 
The Deposit Draft version of the district-wide Redgate District Local Plan defined 
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the appeal site as a main business area with a provision for 1500 sq m of new 
floorspace at the western end. Two firms of housebuilders sought deletion of the 
land from employment use and proposed that a housing allocation should be 
substituted. 
 
The site remains allocated for employment in the adopted North Surrey District 
Local Plan (March 2000). 
 
After the appellants acquired the site they submitted planning application 
reference 00/123 in April 2000 for redevelopment of the site to provide retail 
units, office space, 65 self-contained flats and 12 houses, with parking and 
amenity space. The application was refused in June 2000 on the grounds that 
the proposal represented a loss of employment generating land; that it 
represented over development of the site; and on highway safety grounds from 
increased use of the access onto a main road. 
 
The Proposed Development 
 
The present application reference 01/678 was submitted in September 2000. It 
is a revised version of the application refused in June 2000. It proposes an 
increase in the floorspace allocated to retail and business use and a reduction in 
the number of residential units to 40 self-contained flats (including 10 for 
affordable housing) and 5 houses. Copies of the application and plans are in 
Appendix 1 to the appellants’ proof of evidence. 
 
Amendment no 1 was submitted to the Council in November 2000 and proposed 
a revised means of access to the site in an attempt to overcome the Council’s 
highway objections. Details and plans of the amendment are in Appendix 2 to 
the appellants’ proof of evidence. 
 
Development Plan 
 
The statutory development plan is the North Surrey District Local Plan adopted in 
March 2000.  
 
The relevant policies are:- 
 

EMP6 – protection of land and buildings generating employment 
EMP12 – amenity and design of employment generating development 
H1 – housing provision 
H6 – new housing development 
H7 – affordable housing 
H9 – mixed housing/commercial development 
CD15 – design of new development 
ENV7 – protection of trees 

 
Copies of the relevant policies are in Appendix 3 to the appellants’ proof of 
evidence 
 
National Planning Advice. 
 
The following national guidance is relevant:- 
 

PPG1 – general policies and principles (February 1997) 
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PPG3 – housing (March 2000) 
PPG4 – industrial and commercial and small firms (November 1992) 
PPG13 – transport (March 2001) 
RPG9 – south east 
Circular 6/98 – affordable housing 

 
Conditions 
 
The parties agree that, if planning permission is granted, it should be subject to 
conditions:- 
 
requiring samples of external materials to be submitted to and approved in 
writing by the LPA before development commences; 
 
requiring details of all boundary treatments to be submitted to and approved in 
writing by the LPA before development commences; 
 
requiring a landscaping scheme, including details of existing trees to be retained, 
to be submitted to and approved in writing by the LPA and implemented and 
thereafter maintained to the satisfaction of the LPA. 
 
Matters Not in Dispute 
 
The parties accept that the following matters can be taken as agreed:- 
 
Employment development for B1 uses is an appropriate use of the appeal site 
and reflects the designation in the adopted Local Plan; 
 
The nature and location of the proposed development is broadly acceptable in 
terms of sustainable development; 
 
The appeal site lies within the built confines of Redgate; 
 
Tree Preservation Order no 8/74 affects the wooded area at the eastern end of 
the appeal site.  
 
Many of the original trees have long since been removed and only young 
regenerated specimens survive. LPA officers have confirmed that trees may be 
removed from the TPO area provided that the proposed landscaping and 
boundary treatment conditions are agreed and implemented. 
 
Agreed Highway Issues 
 
The access to the appeal site is on the south side of the A666 within the urban 
confines of Redgate. It is located on the inside of a bend. 
 
The A666 is a dual two-lane all-purpose road, subject to the national 70 mph 
speed limit in the vicinity of the appeal site. 
 
There is street lighting for at least 1 km in both directions from the appeal site. 
 
The annual average daily traffic flow on the A666 in the vicinity of the appeal site 
is 8,000 vehicles per day in each direction, according to a survey by the Council’s 
engineering department in May 2001. 
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An agreed summary of the injury accident data on the A666 within 10 km of the 
appeal site is set out in Appendix 4 to the LPA’s proof of evidence, based on 
information provided by Surrey County Council and North Surrey Borough 
Council. 
 
The existing access to the site is 4.2 m wide, allowing the passage of only one 
vehicle at a time. 
The radii at the existing access point are approximately 4 m in each direction. 
 
The width of the central reservation crossing at the access point is 4.5 m. There 
is a central reservation crash barrier on either side of the central cross over for 
the appeal site. Other than junctions or crossing points, the entire length of the 
A666 within the built area of Redgate has central reservation crash barriers. 
 
In terms of visibility from the access point, hedges and fences at the back of the 
highway verge are approximately 6 m from the edge of the carriageway. 
Visibility from 4.5 m from the edge of the carriageway is approximately 50m to 
the right (east) and 120 m to the left (west). 
 
Matters in Dispute 
 
The appeal will mainly be concerned with the following issues:- 
 
Whether the proposed development, by reason of its size and density, seriously 
affects the residential amenities of local residents because of general disturbance 
and loss of outlook and privacy; 
 
Whether the visual impact of the development would be unacceptable; 
 
Whether there are sustainable objections to the overall height, bulk and scale of 
the main buildings; 
 
Whether there are overriding objections to the use of the proposed access on 
highway safety grounds.  
 
 

Signed on behalf of appellants  Signed on behalf of LPA 

B Jones               J Miller              

Date: 3.9.01 Date: 4.9.01 

Position: Planning Consultant  Position: Planning Officer   
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ANNEX E 
 
AN EXAMPLE OF A STATEMENT OF COMMON GROUND (SIMPLE APPEAL) 
 
 
Appeal reference: APP/Z1234/A/01/1234789 
 
Date of inquiry: 12 December 2001 
 
Site Address and Description of the Development: The Depot, Green Lane, 
Malcombe, Lincolnshire. Use as a depot for the storage of fairground equipment 
and the siting of three residential caravans. 
 
Appellant: J Smith & Co Ltd 
 
Local Planning Authority: East Lincs DC 
 
Description of the Site and Surrounding Area 
 
The site covers 0.5 hectares and consists of hard surfaced open land with a large 
industrial workshop building at the rear. It is enclosed by security fencing apart 
from trees planted along the northern boundary, on the frontage to Green Lane, 
where there is a gated entrance. 
 
The site is on the runway of a former airfield lying immediately to the west of the 
village of Malcombe. The airfield has been developed for industrial and business 
use and part of it has been designated as the Malcombe Industrial Estate. As well 
as agriculture, there are industrial and commercial uses in the vicinity, including 
a haulage business and a bus garage. There are a few dwellings around the 
airfield, including one opposite the appeal site and one 50m to the west, on the 
far side of Green Lane. 
 
The site is about 1km from the village of Malcombe, which has a post 
office/general store, a public house and a garage. The nearest schools, hospitals 
and other community services are about 15km away in Newtown. 
 
The site and surrounding area is flat. The Local Plan Inset Map for the Malcombe 
Industrial Estate indicates that trees will be planted to landscape the developed 
area. 
 
Planning History of Site 
 
After the airfield use, the appeal site and building were used as a sawmill. In 
November 1995 planning permission reference 95/123 was granted for the 
temporary siting of a portakabin for use as an office. 
 
In November 1996 conditional planning permission reference 96/345 was 
granted for the use of the former sawmill as a road haulage depot with 
warehousing, distribution and office facilities. 
In April 1997, following an application to continue the use without complying 
with the conditions, a further permission reference 97/678 was granted 
reimposing the conditions in a modified form.  
 
Development Plan 
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The development plan for the area is Alteration No 3 of the Lincolnshire 
Structure Plan, adopted in 1995, and the East Lincs District Local Plan, adopted 
in 1999. 
 
The relevant policy in the Structure Plan is H5. 
 
The relevant policies in the adopted Local Plan are L10, E9 and 12 and H23. 
 
An East Lincs District Local Plan Alteration No 1 First Deposit Draft was published 
in April 2001. The Plan is still in a very early stage and carries relatively little 
weight. The relevant policies are H23 and E9. 
 
Copies of the relevant policies are in Appendix 1 to the LPA’s proof of evidence. 
 
Conditions 
 
The parties agree that, if planning permission is granted, it should be subject to 
conditions:- 
 
i) preventing vehicle movements into and out of the site between 2200 and 0700 
hours; 
 
ii) limiting the number of vehicles and trailers stored on the site to six tractor 
units and twelve trailers; 
 
iii) restricting the number of residential caravans on the site to three; 
 
iv) preventing the occupation of the caravans other than in association with the 
storage of fairground equipment. 
 
Matters not in Dispute 
 
In view of the existing permission for the use of the site as a road haulage depot 
including storage and distribution facilities for heavy goods vehicles and trailers, 
the element of the appeal proposal relating to the parking and storage of a 
smaller number of lorries and trailers and maintenance of equipment is agreed to 
be similar to the previous lawful use of the site. Therefore, subject to imposition 
of the agreed conditions, it is considered to be acceptable. 
 
Matters in Dispute 
 
The main area of disagreement is the siting of three residential caravans in 
association with the remainder of the use. This issue is dealt with in paragraphs 
10 to 15 of the appellants’ proof of evidence and in paragraphs 8 to 12 of the 
LPA’s proof. 
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Signed on behalf of appellants   Signed on behalf of LPA 

J Brown A Green 

Date: 3.10.01  Date: 4.10.01 

Position: Planning Consultant  Position: Planning Officer 
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2 Section Title2 Local Development Frameworks
Examining Development Plan Documents:

Procedure Guidance

Introduction

1. View at: http://www.pas.gov.uk/pas/core/page.do?pageId=51391
2. View at: http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/ldf_testing_soundness.pdf
3. View at: http://www.opsi.gov.uk/acts/acts2004/ukpga_20040005_en_1
4. In relation to the hearing start date, the Town and Country (Local Development) (England) Regula-

tions 2004 prescribe that at least 6 weeks notice should be given before hearings commence. See 
regulation 34 of 2004 Regulations. View at: http://www.opsi.gov.uk/si/si2004/20042204.htm

1. This document is concerned with the procedural aspects of dealing 
with the examination of development plan documents (DPDs) and 
is intended to replace sections 2 and 3 of the Planning Inspectorate 
publication ‘Development Plans Examination – A Guide to the Process 
of Assessing the Soundness of Development Plan Documents’. Aside 
from the provision of a model form (and model note) for the gathering 
of representations at publication stage, this document deals solely 
with the procedural matters for submission of the published DPD to 
the Inspectorate and the examination process. Pre-submission matters 
are detailed in the Plan Making Manual1. 

2. The qualitative analysis carried out by the appointed Inspector in 
relation to checking the legal compliance and soundness of DPDs is 
dealt with in the Inspectorate document ‘Examining Development Plan 
Documents: Soundness Guidance (2008)’2.

3. This guide is aimed at all those involved in the process of examining a 
DPD, including Inspectors who will seek to work within the parameters 
set out in this guidance. Whilst the statutory basis for the examination 
is provided in section 20 of the Planning and Compulsory Purchase 
Act 2004 (the 2004 Act)3, the detailed procedural aspects of the 
examination are not prescribed in legislation. This affords some 
flexibility in administrating the examination process to accommodate 
the needs of all those involved. However, Inspectors will seek in the 
interest of consistency to have regard to the spirit of other procedure 
rules governing determination procedures to ensure matters such as 
the timely circulation of papers and reasonable notice to participants 
for pre-hearing meetings are administrated fairly4.

http://www.pas.gov.uk/pas/core/page.do?pageId=51391
http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/ldf_testing_soundness.pdf
http://www.opsi.gov.uk/acts/acts2004/ukpga_20040005_en_1
http://www.opsi.gov.uk/si/si2004/20042204.htm
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3 Section Title3 Local Development Frameworks
Examining Development Plan Documents:

Procedure Guidance

Overview

5. Regulation 27. View at http://www.opsi.gov.uk/si/si2008/pdf/uksi_20081371_en.pdf
6. See section 20(2).

An efficient examination process

4. The key procedural change in relation to the examination of DPDs 
under the Town and Country Planning (Local Development) (England) 
(Amendment) Regulations 20085 is that Local Planning Authorities (LPAs) 
will be publishing the final DPD for the gathering of representations prior 
to submission and will be providing the Inspectorate with a summary 
of the main issues raised in the representations on submission. This 
offers a key opportunity to speed up the examination process since 
Inspectors will have all the necessary material on submission. As 
such the Inspectorate is seeking to deliver a far more challenging 
examination timetable in recognition of the need to ensure priority 
DPDs particularly are taken through the examination process as quickly 
as is practicable. 

5. The Inspectorate will now aim to deliver fact check reports on most 
examinations (those with 8 hearing days or less) within 6 months from 
submission. See tables 1 and 2 below for further guidance.

6. Equally it is essential that LPAs are equipped to move swiftly into the 
examination process on submission, particularly making sure there 
is provision of a complete evidence base and ensuring a Programme 
Officer (PO) is in place. It must be remembered that the examination 
process starts on submission of the DPD. 

7. LPAs should rigorously assess the DPD before it is published under 
Regulation 27 to ensure that it is a plan which they think is sound.  The 
document published should be the document they intend to submit 
under Regulation 30 to the Inspectorate.  The 2004 Act specifically 
provides that a LPA must not submit the DPD unless it considers the 
document is ready for examination6. Changes after submission by the 
LPA should be unnecessary and may be disregarded by the Inspector 
unless there are exceptional reasons that justify them. 

8. The Inspector assesses the whole document  for legal compliance 
and soundness – this means dealing with the main issues which go 
to the heart of the DPD, and not getting involved unnecessarily with 
the details of the plan. The examination must centre on the issues 
identified by the Inspector having regard to the requirements of legal 
compliance and the 3 soundness tests. 

http://www.opsi.gov.uk/si/si2008/pdf/uksi_20081371_en.pdf
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7. Paragraph 4.49, PPS12.

Overview

9. The Inspector takes control of the examination process from start to 
finish. He/she will be proactive from the time of appointment, in order 
to see if there are problems with the document which can be identified 
at an early stage. This may necessitate holding an exploratory meeting. 
The Inspector will define the matters and issues which will provide the 
focus for the hearings. For Inspectors, frontloading effectively means 
that by the time the hearing sessions start, they must be thoroughly 
familiar with the document, how it was prepared and the issues it 
raises. 

10. Hearing sessions are based on the Inspector’s definition of matters and 
issues, and are not driven by the representations.  The sessions will 
be inquisitorial, with the Inspector probing the issues as opposed to 
an adversarial approach. Those who have sought changes to the DPD 
and signalled a wish to be heard must be invited to the hearings. If 
essential, additional parties who did not ask to attend, may be invited 
by the Inspector to contribute specialist expertise and knowledge. 

11. Inspectors will draft reports on the premise that they should aim to be 
brief, avoiding direct reference to ‘representations’ as far as possible.  
They will provide clear conclusions in relation to legal compliance and 
the soundness tests. Inspectors will be mindful that the DPD is the 
local authority’s document and will start from the assumption that the 
LPA has submitted what it considers to be a sound plan7.

The key role of team working in the Inspectorate 

12. An important feature of the examination process is that it is founded 
on team working involving the lead Inspector, administrators and 
Inspectorate planning officers. Depending on the complexity of a DPD, 
the lead Inspector may further be supported by an Assistant Inspector 
or specialist advisor.   Inspectors’ reports will be subject to peer review 
in order to achieve the highest possible level of consistency.
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The Procedural Timeline - Examination of a DPD 

Table 1: DPD with hearing session lasting up to 8 days

Week Key Actions
1 • LPA submits DPD to the Secretary of State (in practice to the 

Planning Inspectorate) including a full and complete evidence base 
and regulation 30(c) and 30(d) statements.

• IMPORTANT: Revised arrangements mean that it is essential that 
the Programme Officer (PO) is in place by submission given there is 
no post submission consultation stage.  

2 • The Inspectorate will proceed to appointment of the Inspector (which 
will be dependent on PO being in place). The Inspectorate will carry 
out an initial scoping of the DPD (procedure and content) then pass 
to the Inspector.

3+
onwards

• Inspector will commence early appraisal of the DPD and make 
contact with the PO. Inspector will confirm the Pre-Hearing Meeting 
(PHM) date through the PO and provisional hearing start date. 

• Inspector will look for any fundamental or cumulative flaws in the 
DPD and write to the authority in the first instance where there are 
major concerns. If an exploratory meeting is required the Inspector 
will advise the LPA through the PO (note: an exploratory meeting is 
likely to lead to a consequent delay in the examination timetable). 

• Inspector will produce some initial Guidance Notes for participants to 
be circulated before the PHM. 

• Inspector will start giving consideration to the structure of hearings, 
allocate participants to hearing sessions and decide what additional 
material is needed from participants.

• LPA may be asked to provide papers on specific issues highlighted 
by the Inspector. However, papers should not be put forward if not 
asked for by Inspector (e.g. if LPA wishes to produce topic papers, 
these should be part of the evidence base submitted with the DPD).

• PO sends initial letter to representors.

6 • PO clarifies and confirms attendance at the hearings.
• PO circulates Inspector’s Guidance Notes to representors. LPA 

prepares answer to any matters and issues raised by the Inspector 
in the early correspondence.

7 • Inspector will aim to finalise the programme for the hearing sessions 
and the Matters & Issues/agenda for the hearings by the time of the 
PHM.
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Week Key Actions
8

PHM
• PRE-HEARING MEETING.
• Aim to have PHM 8 weeks after submission (6 weeks before hearing 

sessions start).
• It is important that all those who wish to be involved in the examination, 

particularly those attending the hearing sessions attend the PHM; at 
the PHM, the Inspector may invite statements from the participants 
on the Matters & Issues identified for the examination.

• If a DPD is very straightforward and not contentious, the Inspector 
may deal with the DPD by written representations negating the 
need for a PHM and hearing sessions. Similarly where an Inspector 
intends to deal with the DPD through 1 or 2 days hearing session, 
the Inspector may deal with the PHM matters solely by exchange of 
correspondence. 

• LPA to ensure start of the hearing sessions is advertised by this stage 
i.e. at least 6 weeks in advance of commencing – regulation 34(2).

9+
onwards

• PO should circulate the Notes of the PHM, along with the programme 
for the hearing sessions and Matters/Agenda for the hearings as 
soon as practicable after the PHM. 

• LPA & participants will start work on providing any material requested 
by Inspector at the PHM – Inspector takes charge of process of what 
may be submitted. Date for submission of responses to the Inspector 
will usually be the same for all parties – process is to inform Inspector 
not create counter arguments and rebuttals. 

• The LPA and other participants in the examination have around 3 
weeks after the PHM to produce their statements for the hearing 
session.

12 • Responses and statements from LPA and participants due.
• PO circulates the statements - important that the statements from 

the LPA and other participants should be available well before the 
hearings commence, so that everyone (including the Inspector) is 
fully aware of the evidence/points being made. PO needs to circulate 
the LPA’s statements and those of the other participants.

13 • PO circulates final detailed agendas for the discussions at each of 
the hearing sessions to the relevant participants.



7 Overview

Week Key Actions
14+

onwards

Hearings

• HEARING SESSIONS COMMENCE.
• The hearing sessions form an important part of the examination 

process; all participants should attend on the relevant day. 
• Inspector will announce the report delivery date at the last hearing 

session (taking into account the time required for the internal quality 
assurance (QA) process).

17+
onwards

Reporting

• After the hearings have concluded and the Inspector is reporting, no 
further representations/papers will be necessary unless specifically 
requested by the Inspector (the examination remains open throughout 
the reporting period). 

23 • The report will be subject to an internal QA process in the Inspectorate 
before dispatch. This process takes around 3 weeks.

26
Fast check 
dispatch

• LPA has 2 weeks to carry out the fact check.

28
Comments
from LPA

• Inspector will respond to the fact check matters raised by the LPA.

29
Final  

Report

• Final report will be dispatched.
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8. Potentially, a very complex DPD may necessitate more that 12 hearing days. In these circumstances, 
the Inspectorate LDF administrative team will discuss an appropriately tailored timetable with the 
LPA.

Overview

Table 2: DPD with hearing sessions lasting up to 12 days8

Week Key Actions
1-14 • As set out  in Table 1 above.

14+
onwards

Hearings

• HEARING SESSIONS COMMENCE.
• The hearing sessions form an important part of the examination 

process; all participants should attend on the relevant day. 
• Inspector will announce the report delivery date at the last hearing 

session (taking into account the time required for the internal quality 
assurance (QA) process).

19+
onwards

Reporting

• After the hearings have concluded and the Inspector is reporting, no 
further representations/papers will be necessary unless specifically 
requested by the Inspector (the examination remains open throughout 
the reporting period). 

31 • The report will be subject to an internal QA process in the Inspectorate 
before dispatch. This process takes around 3 weeks.

34
Fast check
dispatch

• LPA has 2 weeks to carry out the fact check.

36
Comments 
From LPA

• Inspector will respond to the fact check matters raised by the LPA.

37
Final 

Report

• Final report will be dispatched.
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Examining Development Plan Documents:

Procedure Guidance

Section 1: Submission (Weeks 0-2)

9. The submitted DPD may exceptionally include an addendum setting out focused changes to the 
DPD, produced following the regulation 27 publication exercise. References in the guide to the 
submitted DPD should be read to include any submitted addendum, where relevant.

10. See paragraphs 1.1 and 1.2 of the Inspectorate publication ‘Examining Development Plan 
Documents: Soundness Guidance’. View at: http://www.planning-inspectorate.gov.uk/pins/appeals/
local_dev/ldf_testing_soundness.pdf

Initial tasks 

1.1 The LPA will publish the final DPD for gathering of representations 
but the examination process does not start until the published DPD is 
submitted. On submission the LPA submits the DPD9 to the Secretary 
of State (in practice the Planning Inspectorate) including a full and 
complete evidence base and regulation 30(d) and 30(e) statements10. 
From the Inspectorate’s perspective it is absolutely paramount that 
the PO is established in post by submission stage (having handled the 
representations at publication stage) so that arrangements can be 
made to schedule the stages of the examination in conjunction with 
the LPA.

1.2 Providing the LPA has met the statutory and procedural requirements 
on submission, the Inspectorate will appoint the Inspector and will 
reserve the Inspector’s time. The Inspectorate’s administrative team 
(LDF team) will assist the Inspector in setting the programme for 
examining the DPD, allowing for the initial desk based examination 
time, the conduct of a ‘Pre-Hearing  Meeting’ (PHM), hearing sessions 
and reporting. 

1.3 The Inspector will be allocated time according to the complexity of 
the DPD. Experience to date shows that the number of Inspector 
days required to examine DPDs will vary according to a number of 
factors including the complexity of the subject matter and the level 
of interest locally in the DPD. The LDF team can offer advice on likely 
time requirements for individual DPD examinations to local authorities 
with indicative costs.

1.4 Experience to date suggests the following:

• At least half an Inspector’s time on examining a DPD is likely to be 
spent on the initial examination of the document and preparation 
for the hearing sessions;

• DPD examinations typically sit for only a few days, usually no more 
than 8 (some may have no hearing sessions). However additional 
sitting days may be necessary for more complex and controversial 
DPDs; and 

http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/ldf_testing_soundness.pdf
http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/ldf_testing_soundness.pdf


10 Section 1: Submission (Weeks 0-2)

• Reporting periods are shorter than for old-style development plans. 
If the hearing sessions are carefully structured around the main 
matters and issues, reports should flow easily and logically. This 
takes into account the fact that the reports no longer respond to 
individual representations and hence can be much more focussed 
on the critical matters and issues.  

Early scoping

1.5 Within the first 2 weeks the Inspectorate will carry out early scoping 
of the DPD both in relation to procedure and content to pass to the 
Inspector. 

1.6 Administrators will do initial checks on the DPD and consider whether 
the DPD is procedurally sound (subject to the Inspector’s consideration).   
Inspectorate planning officers carry out a more detailed qualitative 
check and provide a comprehensive scoping report for the Inspector. 
Inspectorate planning officers may also provide support at the hearing 
sessions and may help to prepare initial drafts of parts of the Inspector’s 
report. However the ultimate responsibility for the whole report rests 
with the Inspector.  

1.7 If the DPD raises high-level technical issues, appropriate arrangements 
will be made to provide specialist support to the lead Inspector, 
which may involve using an Assistant Inspector or engaging an 
external specialist advisor. The support an Assistant Inspector or 
advisor may provide can be wide ranging but may include provision 
of particular technical/specialist issues briefing; advising on matters 
and issues considered at the hearing session(s) and assistance with 
the consideration and drafting of recommendations for the Inspector’s 
binding report.

1.8 The examination process provides considerable flexibility in the way 
that events may unfold. It enables the Inspector to hold procedural 
meetings (before the hearings commence) or further hearing sessions 
if they are needed at any stage throughout the process of the 
examination. In view of this flexibility the Inspector will keep in close 
contact with the LDF administrative team and PO to ensure, if any 
variation from the agreed programme is seen to be necessary, this is 
communicated to all parties with an interest. 
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11 Section Title11 Local Development Frameworks
Examining Development Plan Documents:

Procedure Guidance

Section 2: Preparation and Initial Examination 
(Weeks 3-7)

11. Cumulative flaws will indicate a situation  where the Inspector potentially might need to make so 
many changes to the submitted DPD that  the plan could  end up  being a very different document 
to that  submitted  (which is likely to  compromise the community involvement and  sustainability 
appraisal considerations).

12. ‘Focused changes’ (and ‘extensive changes’) which relate to pre-submission procedure are ex-
plained in the Plan Making Manual, along with the production of an addendum to a published DPD. 
View at: http://www.pas.gov.uk/pas/core/page.do?pageId=64905
Advice is also provided on dealing with minor post publication changes (editing).

2.1 By week 3 the Inspector will commence early appraisal of the DPD and 
make contact with the PO. This initial contact enables the Inspector to 
begin to establish working arrangements. The Inspector will confirm 
the PHM date through the PO and the provisional hearing start date.  
The PO will send an initial letter to representors to make contact and 
set out the tentative scheduling of the examination.

2.2 More in-depth reading of the documentation during this period should 
enable the Inspector to:

• Identify the matters and issues (ensuring there are no fundamental 
or cumulative flaws11) and establish the structure of the hearings;

• Allocate participants to hearing sessions; and 

• Decide what additional material is needed from participants. 

Where an addendum has been submitted with the published DPD, the 
Inspector will also make an early assessment of the status of the 
addendum i.e. consider whether it deals with ‘focused changes’12; has 
been through public consultation and has been subject to sustainability 
appraisal where necessary. 

Identifying matter and issues

2.3 An early task for the Inspector is to establish the matters and issues 
to be investigated at the hearings and the Inspector will do so before 
the PHM. These terms are used as follows:

• ‘matters’ - examples of which are housing provision, employment 
land provision, settlement strategy or flood risk; 

• ‘issues’ - or the key points on which decisions about the soundness 
of the document will depend; and

• ‘Inspector’s questions’ - these will be related to the issues and 
should be investigated at the hearing part of the examination.

http://www.pas.gov.uk/pas/core/page.do?pageId=64905
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13. View further guidance at: http://www.pas.gov.uk/pas/core/page.do?pageId=64053

2.4 The examination will be structured around the issues identified by the 
Inspector as critical to the soundness of the document. The summary 
of main issues provided by the LPA in the regulation 30(e) statement is 
particularly helpful to the Inspector. However, whilst the subject matter 
of the representations will be taken into account, it will not dictate the 
structure of the examination, as the absence of representations on a 
matter is not a guarantee of soundness (and vice versa). Rather, the 
structure must derive from the Inspector’s proactive and inquisitorial 
approach to considering soundness. The Inspector will take charge of 
the examination and will not spend time at the hearings (subject to 
the right to be heard) considering things which will not help a decision 
as to whether the document is sound.

Fundamental / Cumulative flaws and exploratory meetings

2.5 In looking at the matters and issues, Inspectors will seek to identify 
any fundamental or cumulative flaws at the first possible opportunity. 
This will avoid wasted time and money if the submitted DPD has major 
problems (or may even on the face of it appear unsound). The early 
work may identify key issues or concerns that the Inspector will need 
to discuss prior to any hearing session. Because the examination 
starts on submission there is scope for the Inspector to hold an early 
exploratory meeting(s), usually before the PHM, to clarify any matters 
and issues which may affect the examination process.  

2.6 If the Inspector forms an early view that the submitted DPD may have 
serious shortcomings that point to potential unsoundness, the Inspector 
will bring this to the attention of the LPA. In this first instance this 
will be done in writing (via the PO) and if not subsequently resolved 
by an exchange of correspondence, an exploratory meeting will be 
scheduled. 

2.7 Inspectors are unlikely to reach any conclusive findings of unsoundness 
at this stage, but may give an indication of their concerns at an 
exploratory meeting. It will be difficult for the Inspector to reach 
a conclusive finding of unsoundness prior to holding the hearing 
sessions where the evidence can be properly tested. Exceptionally, 
the Inspector may consider that the examination cannot be completed 
without additional work being undertaken (such as the need for further 
sustainability appraisal of alternative options) which may necessitate 
consideration of a suspension of the examination or, in the worse case 
scenario, withdrawal of the DPD. 

2.8 Under the 2008 revised regulatory arrangements for submission, 
exploratory meetings should not be common place. LPAs have an op-
portunity (if necessary to ensure its soundness) to provide an adden-
dum to the published DPD prior to submission13. 

http://www.pas.gov.uk/pas/core/page.do?pageId=64053
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2.9 Further guidance on the procedures relating to exploratory meetings 
and suspension is provided in Section 9 ‘Exceptional Procedures’ of 
this guide. 

Allocating participants to hearings

2.10 Those with a right to appear and be heard are limited to those that 
are defined in section 20 (6) of the 2004 Act i.e. any person(s) that 
has made representations seeking a change to the DPD. However, 
the Inspector is not precluded from inviting anyone to appear and be 
heard at a hearing session(s) where he or she thinks that person is 
needed to enable the soundness of the plan to be determined. However, 
Inspectors cannot require any person to attend and give evidence at 
the hearing part of the examination.

2.11 An Inspector will begin by allocating those who wish to be heard to one 
of the main matters or issues. Representors with an interest in similar 
issues, policies and geographical areas will be invited to the same 
hearing session. The PO will also provide assistance to the Inspector 
in the allocation process. Anyone who wishes to be heard but whose 
concerns do not fit with the main issues will be allocated to a minor 
matters session at the end of the hearings. The PO should seek to 
explain to such representors that their concerns do not go to the 
heart of the Inspector’s issues, to give them an opportunity to review 
whether they still wish to be heard or have the matter dealt with by 
way of written representations. 

2.12 Bodies such as the Government Office, the Regional Assembly, the 
Highways Agency or Environment Agency may not have sought to 
attend, but they may have specialist information or expertise about 
which the Inspector needs to hear more. However, invitations to parties 
who have not sought to attend the hearing sessions will be issued 
sparingly in respect of the resource pressures on such organisations. 

2.13 Copies of the matters, issues and questions for each hearing session will 
be sent out shortly before the pre-hearing meeting to all representors 
with a list of the participants who are to be invited to each session.  
By week 6 or around 2 weeks before the PHM the PO will clarify and 
confirm attendance at the hearing sessions. The Inspector will want 
to finalise the programme for the hearing sessions and the Matters & 
Issues/agenda for the hearings as soon as possible after the PHM.

Additional written material needed from participants 

2.14 Papers should not be put forward if not asked for by the Inspector (e.g. 
if a LPA wishes to produce topic papers, these should be part of the 
evidence base submitted with the DPD). Similarly participants should 
ensure that all their evidence is provided with their representation 
and not expect an opportunity to submit further material during the 
examination. 
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2.15 The Inspector has to take charge of the process concerning submission 
of written material as many representors may still be in the mind-set 
of presenting their statements as further developments of an original 
‘objection’. LPAs and other participants should await specific instructions 
from the appointed Inspector as to what additional material, if any, the 
Inspector wants them to produce before the hearings start.  In making 
a decision about what additional material may be needed, the Inspector 
will be guided by what he or she considers to be the critically important 
issues in relation to the soundness of the DPD and the material already 
submitted.  The issues could include an issue or issues identified by 
the Inspector but not raised in any representation.        

2.16 The Inspector will develop his/her list of issues and questions to 
which he/she will need a written response from representors.  The 
Inspector may issue a fuller discussion note where he or she considers 
this is necessary to assist in explaining the context for the points 
needing further clarification. Where there is a substantial case being 
made on a matter in the representations, the Inspector may seek 
a statement of common ground from the parties to help focus the 
issues. However, the fact that the parties may agree on certain issues 
will not prejudice the Inspector’s ability to probe those issues further 
to his/her satisfaction. 

2.17 Any additional material produced by participants in response to a 
specific request from the Inspector will be circulated by the PO. In 
order to avoid a situation where the parties make further submissions 
countering the arguments of others (rather than focus on what the 
Inspector has requested), the date for submission of responses to any 
particular issues should normally be the same for all parties.  

Guidance notes

2.18 The Inspector will produce initial Guidance Notes for participants to be 
circulated before the PHM, which outline the procedures to be used at 
the examination, and what is expected at the hearing sessions. These 
can speed up the PHM and help participants to get to grips with the 
procedures.



FootnotesFootnotes

15 Section Title15 Local Development Frameworks
Examining Development Plan Documents:

Procedure Guidance

Section 3: The Pre-Hearing Meeting (Week 8)

14. Revised guidance is being prepared on the role of the programme officer which will be placed 
on the LDF page of the Inspectorate’s website (http://www.planning-inspectorate.gov.uk/pins/
appeals/local_dev/index.htm) and in the Plan Making Manual (http://www.pas.gov.uk/pas/core/
page.do?pageId=51391). The Inspectorate also provides programme officer training sessions for 
LPA employees - for further information please email ldf.team@pins.gsi.gov.uk 

3.1 A suitable date for the PHM will be set very soon after submission to 
ensure that reasonable notice is provided. The notice period is not 
prescribed but we recommend the LPA should give at least 4 weeks 
notice.  Parties can expect the PHM for DPDs to be around 8 weeks 
after submission. 

3.2 It is important that all those who wish to be involved in the examination, 
particularly those involved in the hearing sessions, attend the PHM. 
Both the authority and those that have made representations seeking 
changes to the DPD should be prepared to take an active role at the 
PHM. Whilst non-attendance at the PHM by persons seeking changes 
to the DPD will not prejudice the right to be heard, it is considered 
desirable that those who seek to appear at the examination make every 
effort to attend such meetings.  This is because the PHM will not only 
deal with procedural matters but will also provide an opportunity for  
consideration of what the crucial issues are that need to be considered 
in detail at the hearings. 

3.3 If a DPD is very straightforward, not contentious and no one wishes 
to appear before the Inspector, the Inspector may deal with the DPD 
by written representations negating the need for a PHM and hearing 
sessions. Similarly where an Inspector intends to deal with the DPD 
through only 1 or 2 days of hearing sessions, the Inspector may deal 
with the PHM matters solely by exchange of correspondence. 

3.4 At the PHM the Inspector will:

• Explain that  he/she has been appointed  to carry out an independent 
examination of the DPD  to determine  legal compliance and 
soundness and subsequently produce a report to the LPA with 
binding recommendations;

• Explain that the document as submitted should be considered by 
the LPA to be sound. The Inspector should strongly discourage the 
LPA from seeking changes to a document either before or during 
the hearing sessions;

• Explain the role of the PO14 as an impartial person assisting the 
Inspector with administrative and procedural matters; acting as 
the channel of communication outside the examination between 
the Inspector, the LPA and members of the public; making the 

http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/index.htm
http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/index.htm
http://www.pas.gov.uk/pas/core/page.do?pageId=51391
http://www.pas.gov.uk/pas/core/page.do?pageId=51391
mailto:xxx.xxxx@xxxx.xxx.xxx.xx
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15. The Examination Library should contain documents relevant to the DPD including  existing plans, 
Planning Policy Statements, the Regional Spatial Strategy (or the London Plan), committee reports, 
research reports and any other information likely to be used during the examination.  

Section 3: The Pre-Hearing Meeting (Week 8)

arrangements for the hearing sessions and liaising with everyone 
involved to ensure that they run smoothly; ensuring that all the 
documentation connected with the examination is received, recorded 
and distributed and maintaining the Examination Library15 of core 
documents;

• Outline the procedures to be followed during the examination 
including the hearing sessions process;

• Make clear that all the evidence will be considered and that written 
representations carry as much weight as oral evidence;

• Explain the role of the Inspector’s recently-circulated list of matters, 
issues and questions, in focusing discussion at the hearing sessions 
and enabling the Inspector to confirm legal compliance and test 
soundness. The Inspector should hear discussion and gain agreement 
as to what are the main issues and be receptive to varying them 
if reasonable changes to issues are put forward. He/she will stress 
the importance of any examination statements being written only 
in response to the issues and questions;

• Discuss the timetable for hearing sessions, and the likely timing 
of participants’ appearances. Everyone should be informed that 
the programme may change and participants must keep in touch 
with the PO. The Inspector should emphasise the need for the 
examination timetable to be met;

• Ascertain whether the LPA has undertaken a ‘self-assessment’ 
exercise. This should be provided with the submitted DPD. If not, 
the LPA may be encouraged to prepare one before the hearing 
sessions; 

• Offer an opportunity for questions to be put to the Inspector and for 
him/her to put questions to others; and 

• If relevant, make clear the status of an addendum if it has been 
submitted with the published DPD. If the Inspector accepts the 
addendum is part of the submission, the Inspector will confirm that he 
or she also accepts the representations made on the addendum. 

3.5 The Inspector will also seek confirmation from the LPA that the 
procedural and other matters have been appropriately addressed, 
particularly: 

• That the DPD has been prepared in accordance with the statutory 
procedures;
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• That requirements for sustainability appraisal have been met;

• That any requirements for appropriate assessment under the 
Habitats Regulations were met before publication;

• That the regional body has confirmed general conformity with the 
RSS, or, in London, that the Mayor has indicated general conformity 
with the London Plan (note - the Inspector is entitled to take his/her 
own view on conformity); and 

• That a list of core documents, providing the evidence base, has 
been drawn up and is available for inspection both on-line (wherever 
possible) and in paper form.

3.6 Statements from participants on the matters and issues should only 
be submitted if requested by the Inspector and must be focussed on 
the defined issues and questions. Where the Inspector considers it 
necessary, he/she can ask representors participating in hearing sessions 
to submit statements of limited length (not more than 3000 words is 
appropriate). The Inspector may invite representors who have decided 
not to attend the hearings to submit written statements as well, but 
any such requests will be limited to those who have addressed the 
particular matter being discussed and have sought a change to the 
plan in their original written representation. 

3.7 A deadline will be provided at the PHM for return of statements. It 
should be set around 2 weeks before the start of the first hearings 
(i.e. around week 12). The Inspector must have sufficient time to 
absorb the contents of the statements. Therefore, where statements 
are not submitted within the deadline set by the Inspector, it will cause 
particular problems and the Inspector will not countenance rearranging 
any hearing sessions to accommodate late submission, without very 
good reason. 

3.8 It should not normally be necessary for the LPA to submit its statement 
on a different (later) date than other participants. The process no 
longer centres on ‘responding to objections’. Like everyone else, 
the LPA is invited to address the Inspector’s soundness agenda. 
However, in some instances the Inspector may decide that there are 
advantages in having a response from the LPA to statements made by 
representors.  In these cases different submission dates will be set by 
the Inspector.  

3.9 The LPA should ensure that by the time the PHM is held, the hearing 
sessions start date has been advertised in accordance with the 
regulatory requirement, with a view to the hearings commencing at 
week 14. 

3.10 The PO should circulate the Notes of the PHM, along with the programme 
for the hearing sessions and Matters/Agenda for the hearings as soon 
as practicable after the PHM.
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Section 4: Before the First Hearing Sessions 
(Weeks 9-14)

4.1 At this stage the LPA and participants will start work on providing 
any material requested by Inspector at the PHM. The LPA and other 
participants can expect around 3 weeks after the PHM to produce their 
statements for the hearing session.  As soon as the statements are 
received, the PO will circulate the LPA’s statements and those of the 
other participants.

Agendas for hearing sessions 

4.2 It is important the statements from the LPA and other participants 
are available well before the hearings commence so that everyone 
(including the Inspector) is fully aware of the evidence/points being 
made.   In many cases, the agenda for hearings can be the same as the 
Inspector’s note circulated earlier for the preparation of statements.  
Clearly, if the same list of issues and questions is used as an agenda, 
there will be no need to circulate another paper. However, if additional 
questions are raised, or some points are satisfactorily clarified by the 
written submissions, the agenda for the hearings may need to be 
reviewed by the Inspector. 

4.3 The Inspector’s note or agenda will create a strong focus on the day, 
by identifying a clear sequence of issues and questions that will need 
further examination, and may include a brief summary of the common 
themes of agreement/ disagreement emerging from the participants’ 
statements. The note may also clarify any technical matters such as 
the methodology used in a housing needs assessment study.  In some 
instances a technical seminar may be held in advance of the hearing 
sessions (see below under Section 9 Exceptional Procedures).

4.4 Assuming that it has been revised since the PHM, the PO should 
circulate the Inspector’s note/detailed agenda for the discussion at 
each of the hearing sessions to all the participants concerned with a 
particular matter a week before the matter is discussed (likely to be 
week 13 ).
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Section 5: Hearing Sessions  
(Week 14 onwards)

Managing the hearing sessions

5.1 The hearing sessions form an important part of the examination process.  
The Inspector will have completed the desk based examination of the 
DPD and will be looking to the hearing sessions to satisfy him/her on 
the remaining issues where he/she needs clarification to determine 
soundness.

5.2 The emphasis at the hearing sessions will be on informality with the 
Inspector inquiring into and leading a debate on the issues identified 
in advance.  The Inspector will invite participation from those who 
wish to be heard and anyone else who might be required to properly 
explore the relevant issue.  Experience shows that the group should 
not be larger than 15 to 20 people.   

5.3 As such, the most appropriate room layout for the hearing session(s) 
will comprise a rectangular table arrangement with seats for up to 20 
persons. There should be one seat per representor. Any requests for 
additional seats will be treated on their merits (in terms of the potential 
contribution of a person’s evidence to the Inspector’s understanding 
of the issues and having regard for overall numbers), but normally 
any additional representatives should sit behind the lead speaker and 
‘hot-seat’ at an appropriate time if necessary.  Similarly the LPA may 
wish to have support staff available sitting behind the person who is 
representing the LPA at the table.  

5.4 Parties making late requests to attend hearings who have not sent in 
representations in accordance with the statutory timetable will not be 
heard, although they may attend as observers. Inspectors will adopt a 
robust approach and refuse to hear late representations not formally 
accepted by the LPA, unless exceptionally the party concerned has 
particular knowledge and expertise which the Inspector needs to hear 
to investigate the soundness of the document. Representors who 
are supporting the LPA at submission stage do not have a right to 
appear. As previously noted, the starting point for the examination is 
the assumption that the LPA has submitted what it considers to be a 
sound plan and supporters will not be seeking a change to the plan. 
A firm line will be taken against supporters’ requests to appear since 
their position is represented by the Council. However, if the Inspector 
considers that it would be helpful to be informed about a matter that 
goes to soundness by someone supporting the DPD, he or she may 
invite them to participate.
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5.5 As the hearing programme will be based on group sessions, parties 
wishing to appear will be expected to attend the sessions relevant to 
their representations or to send a representative if they are unable to 
attend on that particular day.  Failing this, where all reasonable steps 
have been taken to facilitate attendance, they will have to rely on 
written representations.  

5.6 The programme will be intensive and focussed within the hearings part 
of the examination. Because of the nature of the hearing sessions it is 
likely that the Inspector will usually sit for an intensive 3 days a week 
to allow adequate preparation time between sessions. This can vary 
depending on the nature of the DPD and on whether more than one 
Inspector is allocated to the DPD in question. Where hearings extend 
for more than 9 sitting days (2-3 weeks) the Inspector is likely to take 
a break to allow adequate time for preparation. In our experience LPAs 
also find the examinations very demanding and need time to prepare 
material and frequently have to prepare responses to matters raised 
in earlier sessions. 

Opening the hearing

5.7 All documentation at the hearing session will be taken as read and 
hence the sessions will be focussed on matters that the Inspector 
has identified for discussion. As previously noted, the Inspector will 
already have determined at an early stage the matters and issues on 
the basis of having all the material before him/her and it is therefore 
unhelpful to the process to submit further unsolicited evidence.  The 
Inspector will exercise his/her discretion in turning away unsolicited 
material that is not relevant to the soundness of the document.    

5.8 On the first day, the Inspector will:  

• Open briefly, setting out the purpose and character of the hearing 
sessions as well as explaining the potential outcomes of the 
examination; 

• Explain clearly the scope that he/she has for making changes to the 
document; and  

• Invite the LPA to introduce the DPD and comment briefly on its 
soundness, but the sessions will move on rapidly to consider the 
first main matter. 

5.9 The first matter will usually be to confirm that the legal compliance 
issues have been met. The hearing sessions should follow the agenda 
set out by the Inspector. 
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Formats for hearing evidence 

5.10 It is for the Inspector to decide the procedure at the hearings. He/she 
will reinforce the message that there should be no formal presentation 
of evidence and only exceptionally will formal cross-examination be 
used. Representors who have sought changes to a DPD and indicated 
a wish to speak at the hearing sessions must be given the right to 
be heard. However, the Inspector determines the format for hearing 
the evidence. The Inspector must at all times adopt an inquisitorial 
approach and ensure that all the evidence is properly tested. 

5.11 The most common format will be hearing sessions to which a number of 
participants who have concerns regarding the same matter are invited. 
Hearings are the most efficient mechanism and should be capable of 
being used in examinations for all different types of DPD. 

5.12 Sometimes respondents seek to have their views put by a barrister 
or solicitor, usually accompanied by a specialist such as a planning 
consultant. Lawyers, in our experience, have adapted well to informal 
hearing debate, sensing when best to contribute themselves and 
when to allow the specialist to comment. Lawyers will not however 
be permitted to adopt a formal ‘advocacy’ role as a matter of course, 
as this can unnerve other participants and undermine the principle of 
equal partners in the discussion. 

5.13 There may be occasions when the skills of lawyers/advocates need 
to be used. The hearing session format allows the Inspector to 
adjust proceedings to suit the matters and issues being discussed. 
It may be appropriate that part of the hearing session allows for 
formal presentation of evidence followed by cross-examination and 
re-examination. This will only happen in very exceptional instances 
where the Inspector is convinced that a formal approach is essential 
to adequately test the evidence.  If any participant (including the LPA) 
wishes the Inspector to consider dealing with a particular subject using 
this formal approach, he/she must be prepared to make a strong case 
for this. This is most likely to be appropriate where the Inspector 
feels that the issues raised are highly technical or complex. The final 
decision about whether a formal approach is appropriate rests with the 
Inspector.  Participants will be informed ahead of the hearing session 
that cross examination is to be permitted on a particular subject.

5.14 Consequently there will usually be no need for any party to employ 
advocates to present their case although there is no reason why 
barristers or solicitors cannot take part in the informal group discussions 
on the same basis as any other party.  

5.15 LPAs may find that a fruitful way of using advocates is at earlier stages 
in the preparation process. Professionals familiar with presenting cases 
may prove useful in reviewing the adequacy and appropriateness of 
the evidence base and marshalling the evidence to assist the Inspector 
to explore the issues raised in relation to legal compliance and the 
soundness tests.
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Hearing participants 

5.16 The Inspector will take charge of the hearing and, in particular, avoid 
simply going round the table asking each party to comment on each 
item. The discussion must enable the Inspector to probe the issues 
thoroughly and test the available evidence. The Inspector will open the 
discussion on each issue and nominate someone who has an interest 
in that issue or question to start the discussion each time. Ideally, 
different parties should be identified to start, to provide reassurance 
that everyone will have an opportunity to have their say. The Inspector 
should direct the occasion by bringing respondents into the discussion 
in a logical order, reflecting their likely contributions. The LPA will 
be invited to contribute to issues at whatever seem to be the most 
appropriate moments. Experience suggests that if participants are 
given name plates of ‘toblerone’ shape, which can be stood on end 
when that person wishes to speak, this can be particularly helpful. 
Once the discussion has reached the point at which no more is likely 
to be said to assist the Inspector’s conclusions on soundness, the 
Inspector will move discussion on to the next issue.

5.17 Grouped appearances help to keep the focus on the Inspector’s 
soundness agenda rather than on individual representations seeking 
a change to the DPD. In a session relating to a single matter (e.g. 
employment land provision), it will often be possible to accommodate 
both participants with views about the general soundness of the policy 
and those with concerns about particular locations. 

5.18 Where the Inspector wishes to pursue a matter of soundness not raised 
in the representations, it may be necessary to programme a session 
at which he/she can question the LPA. Whilst there would be no other 
participants, this session would of course be open to the public. In 
practice, such a session is most appropriately attached to another 
session in which other matters or issues are being discussed. 

Large numbers of participants

5.19 If large numbers of persons (in excess of 20) wish to be heard at a 
particular session, the Inspector will consider ways of reducing the 
number. Inspectors should not try to manage too large a number 
of participants – the Inspector may find it difficult to direct the 
discussion, exercise fairness in hearing participants and take notes 
of the proceedings.  As such there is a need to be pragmatic and the 
Inspector’s approach will be to: 

• Remind those concerned that written representations carry the 
same weight as oral evidence.  On this basis persons and parties 
should think carefully whether there is a need to appear; 

• Ask those with very similar views to appoint a single spokesper-
son;

• Consider sub-dividing the matter for discussion; and 
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16. Advice is set out in the Plan Making manual on the production of an addendum post publication, 
prior to submission.

Section 5: Hearing Sessions (Week 14 onwards)

• Determine, if necessary, more than one session on the same issue 
be held. Representors scheduled for the second session may be 
encouraged to observe the first hearing session in order to acquaint 
themselves with procedures and format and it may become 
apparent that it is unnecessary for the Inspector to hear arguments 
twice (leading some to decide against attending the later hearing 
session). The PO should be on hand to assist in discussing this with 
representors. 

5.20 Where there are large intensive sessions, Inspectors may need the 
assistance of a note-taker. The Inspector may be supported by an 
Assistant Inspector or Inspectorate planning officer which will make 
note taking much easier but this is unlikely in most cases and cannot 
be relied upon. If the Inspector has concerns about note-taking and 
needs assistance, he/she may ask, through the PO, the LPA to identify 
a suitable person from the LPA to assist in advance. Notes taken are 
merely intended as an ‘aide-memoir’ for the Inspector and are not 
examination documents (although they will be released if requested 
under the Freedom of Information legislation). 

Post submission LPA changes to a submitted DPD

5.21 The Inspector will take the published DPD (and if relevant, the 
addendum submitted with the DPD) to be the final word of the LPA on 
submission16. 

5.22 The intention is that LPAs will not seek changes after publication 
because the frontloading process should have considered the full range 
of options and policy approaches. Therefore, there is a very strong post 
submission expectation that changes will not be necessary and this is 
a key premise of delivering the streamlined examination timetable. 
LPAs should only seek changes after submission in very exceptional 
circumstances.  The provision for changes after submission is to cater 
for the unexpected and is not intended to allow the LPA to complete or 
finalise the preparation of the DPD.   

5.23 Such changes should, where appropriate, be subject to the same 
process of publicity and opportunity to make representations as the 
DPD. If the change would alter the thrust of a policy, extend the range 
of development that a policy would apply to, delete a policy or introduce 
a new policy, two very important considerations need to be borne in 
mind.  First, the change must not undermine, or possibly undermine, 
the sustainability credentials of the plan. Second, is the change a matter 
that has been subject to adequate community engagement?  If there 
is a problem with either of these matters the change may, in some 
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17. Similarly, in circumstances where the LPA has published a DPD that has been subject to  any 
material change post publication but prior to submission (which will be set out in an addendum), 
the Inspector will take into account representations made about any such change and hear those 
that are exercising their statutory right to appear at the hearing sessions. 

Section 5: Hearing Sessions (Week 14 onwards)

instances, by acceptable provided the LPA has taken appropriate steps 
to demonstrate that the sustainability credentials of the plan are intact 
or that further adequate community engagement has occurred.  

5.24 This process may generate fresh representations. In the interests of 
fairness, the Inspector will extend the right to appear at the hearings 
to those who seek an amendment which follows directly from the LPA’s 
proposed post-submission changes17. 

5.25 Where the LPA are proposing such changes, the Inspector will expect 
the material to be made available without the need for undue delay 
to the examination timetable. Guidance on the procedures relating 
to the consideration of suspension of the examination, in limited 
circumstances, to allow further work by the LPA is provided in Section 
9 ‘Exceptional Procedures’ of this guide. 

Post submission Inspector changes to a submitted DPD

5.26 The Inspector examines the DPD (and any post publication addendum 
of focused changes he or she accepts) ‘as submitted’. Where the 
Inspector identifies the need for changes, the changes and likely extent 
of changes should be fully discussed at the hearings. 

5.27 If the Inspector considers that the DPD (and/or addendum) may require 
changes after submission to make it sound, he/she must be satisfied 
that requirements for public consultation and sustainability appraisal 
have been met with regard to the changes (as set out in paragraph 
5.23 above). Where the Inspector has identified that large numbers of  
changes are needed, this can make the examination and the reporting 
process considerably more complex and may point to cumulative flaws 
that amount to the ‘as submitted’ document being unsound. 

5.28 Where the Inspector identifies changes necessary which relate 
to presentational flaws or matters of clarification, the LPA may be 
encouraged to take responsibility for undertaking work of an editorial 
nature (assuming the underlying strategy is sound). No new evidence 
should be submitted and the changes must not materially affect the 
substance of the submitted plan. Such changes should be provided 
by the LPA so that they can simply be accepted by the Inspector if 
not controversial. However, Inspectors should be wary of LPAs going 
beyond the agreed remit of changes of this nature which might raise 
issues in relation to prejudicing the participatory processes already 
undertaken and sustainability appraisal work.
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Concluding the scheduled hearing sessions

5.29 The Inspector should announce at the end of the last hearing session the 
expected date of delivery of the report to the LPA for a ‘fact check’. The 
date will be confirmed with the LPA by the LDF team in writing. When 
calculating the date for providing the report to the LPA, Inspectors will 
add on around at least 3 weeks for the internal QA process as set out 
in tables 1 and 2 above. 

5.30 A practical problem can occur if the PO is released from post at the 
end of the hearing sessions as there will be no direct channel of 
communication with the Inspector. Local authorities are requested 
to keep the PO in post, at least on a part-time or ‘as needed’ basis 
after the hearing sessions until the Inspector’s fact check report is 
delivered. If the PO will be unavailable, the authority must ensure that 
an administrative officer will be able to handle correspondence and 
provide a point of contact. The LDF team in the Inspectorate must be 
informed if any problems relating to the PO arise. 

5.31 The Inspector may consider holding a brief rounding-up session at the 
end of the last hearing day with the LPA and other representors. This 
provides an opportunity for the parties to discuss how the hearings 
have been organised and run. It should provide for a two-way exchange 
of views and enable lessons to be learnt in order that the Inspectorate 
can improve the examination process for all concerned.

Further material and exploratory hearing sessions

5.32 The Inspector may seek necessary written clarification of any matters 
and issues raised during the hearings part of the examination. However, 
Inspectors will only request additional information that is essential 
to allow a decision regarding  soundness to be made; unsolicited 
material and ‘responses’ after the last hearing session that have not 
been requested by the Inspector will not be accepted.  

5.33 As the examination remains open whilst the Inspector is writing the 
report, the Inspector may potentially hold further sessions during 
the reporting period. This option is to be exercised only if absolutely 
necessary e.g. where a fundamental soundness issue has not been 
resolved.  
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Section 6: Report Writing  
(Week 17 onwards18)

18. For up to 12 day hearing, week 19 onwards.

Key principles for reporting

6.1 In drafting the report, the Inspector will concentrate on: 

• reaching clear conclusions, backed by reasoned judgments, on the 
compliance requirements of the 2004 Act & Regulations and meeting 
the legal requirement of soundness; and 

• setting out (where appropriate) precise binding recommendations 
on any changes to the policies, other supporting text, and/or 
Proposals Map that are required to overcome any correctable aspect 
of unsoundness identified by the Inspector.

6.2 The Inspector will start on the premise that the report should be as 
short as possible, whilst ensuring it is clearly reasoned to justify the 
conclusions. It is important to remember that the Inspector will not 
seek to ‘improve’ the plan. In many instances representations are made 
about matters that do not go to the heart of the soundness of the plan. 
The Inspector will not make recommendations about these matters 
even if the Inspector feels that the representation is well founded. The 
approach is that it is the LPA’s document and the Inspector will only 
make changes that go to the issue of soundness. In relation to each 
recommendation, Inspectors are required to ask themselves whether 
the plan would be unsound if the recommendation was not made. If 
the answer to that question is in the negative, the recommendation 
should not be set out.

6.3 Noting that we are not dealing with ‘inquiries into objections’, reports 
will not summarise the cases of individual parties, should avoid as far 
as possible direct references to specific representations and should not 
describe discussions at the hearing sessions. The report will explain 
why the Inspector, based on a consideration of all the evidence and 
his/her professional expertise and judgment, has reached a particular 
view on legal compliance and soundness. 
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19. Further information on the ‘fact check’ stage is provided in Section 7 of this guide.

Section 6: Report Writing (week 17 onwards)

Structure of the report

6.4 The report will be sub-divided into the following key sections: 

• An Introduction - setting out the purpose of examination; a brief 
commentary on the examination carried out and a brief explanation 
of the structure of report. The introduction will also provide an 
overall conclusion in summary which makes clear the outcome of 
the examination. 

• Legal compliance check – comprising conclusions with reasoning as 
to whether legal compliance requirements have been met. 

• Tests of justification, effectiveness and consistency with national 
policy – reports are not structured around soundness test headings 
but are sub-divided into sections by main issues, broken down 
into the issue, the reasoning and the conclusion. However, all tests 
will be referred to in the report. 

• Conclusions - will be set out clearly in terms of legal compliance and 
the soundness tests.  

6.5 If the document is found to be unsound, the main issues section will 
be subdivided to (a) cover all the issues which led to a conclusion of 
unsoundness which cannot be overcome by the Inspector, and (b) cover 
other issues which proved controversial at the examination but did not 
amount to unsoundness or could be remedied by new wording. 

Inspector recommendations 

6.6 The changes sought are ‘recommendations’ in the sense that there is 
no statutory requirement for the LPA to adopt a DPD [s23(2) and (3) 
of the 2004 Act]. However, if the LPA proceed to adoption, then the 
Inspector’s recommendations will be binding. 

6.7 The changes to the DPD which are specified by the Inspector to make it 
sound will be set out clearly. The changes which the Inspector specifies 
will be grouped at the end of sections which deal with the issues within 
the report. They will be prefaced by the words: ‘The following changes 
are necessary to make the document sound….’ 

6.8 As recommendations are potentially binding, the exact wording of any 
change must be given in every instance. Inspectors’ reports may permit 
LPAs to make consequential changes to a DPD in order to remove any 
inconsistencies following the Inspectors’ amendments. However, such 
changes should be very limited, e.g. alterations to paragraph or page 
numbers. Any other inconsistencies should be identified by LPAs in the 
‘fact check’19. 
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6.9 Where a DPD has been submitted with an addendum setting out 
focused post publication changes the Inspector will, subject to legal 
compliance and soundness considerations, clarify that the  addendum 
(as amended by way of recommendations if necessary) should be 
inserted into the DPD. This will be set out along the following lines: 
‘I announced at the PHM that I accepted the addendum as part of 
the submission.  For the avoidance of doubt, I state that the changes 
the addendum makes should be added to the published DPD (subject 
to any changes indicated in my main recommendations) in order to 
provide a straightforward document for adoption.’ 

6.10 Inspectors are generally discouraged from appending ‘track change’ 
annexes to their reports. Similarly LPAs should not seek to provide 
track change documents to the Inspector. 

6.11 A glossary may sometimes be provided in the report if appropriate.  
Other appendices, for example listing the 3 tests of soundness, 
participants or core documents, are not needed. This type of material 
if prepared should be kept by the LPA in the Examination Library. 
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Section 7: Delivery of Fact Check Report  
to LPA (Week 2620)

20. For up to 12 day hearing weeks 34-36.

7.1 The fact check report will be sent to the authority in electronic and 
paper format, accompanied by a separate covering letter to the Chief 
Executive of the LPA. This will briefly report that the pre-hearing and 
hearing sessions have been held (on specified dates) and that the 
requirements of an examination under S20(5) of the 2004 Act have 
been fulfilled. The overall conclusions on soundness will be given. 

7.2 The report will be copied to the relevant Government Office (GO). 
Section 21 of the 2004 Act provides that the Secretary of State may 
consider intervention by ‘direction’ where the recommendations of the 
binding report are considered to be in conflict with issues of regional 
or national importance and extend beyond the area of the plan 
making authority. Any issues raised by the GO will be made publicly 
available.

7.3 If a DPD is sound subject to changes, the binding recommendations 
within the Inspector’s report will seek to set out the changes to remedy 
any unsoundness.  Recommendations may consist of redrafted text, the 
omission of a policy or section of text (or the inclusion of a new one), 
or changes to the Proposals Map. However such binding changes can 
only be made if the Inspector is confident that the changed DPD would 
not be vulnerable to challenge on the grounds that proper procedures 
had not been followed, in particular, in relation to the sustainability 
appraisal process and proper community involvement (i.e. neither 
third parties nor the LPA should be taken unaware). This will require 
careful judgment by the Inspector in the circumstances of the case.  

7.4 It is also possible that a DPD might be found sound in an abridged 
form. It may be feasible to separate and extract the unsound elements, 
without prejudicing the document as a whole. However, again there is a 
particular need for the Inspector to have regard to the implications of the 
stakeholder involvement and sustainability appraisal requirements. 

Unsound DPDs

7.5 The Inspectorate is doing all it can to ensure that DPDs do not go fully 
through the examination process to be found unsound. The early scoping 
work, use of exploratory meeting and suspension (exceptionally) are 
aimed at mitigating such an occurrence. 
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7.6 An unsound conclusion has important resource implications, both 
in terms of time spent by the Inspector examining the document 
and the investment in time and commitment by the LPA and other 
stakeholders that will have been made up to that point. However, that 
situation should be much less likely to occur if the LPA has followed the 
good practice guidance and front-loaded consultation procedures and 
Inspectors are proactive in the early stages by identifying fundamental 
concerns early in the examination process.

Responding to fact check

7.7 LPAs may not question the Inspector’s conclusions although they may 
seek clarification on any conclusions considered to be unclear. LPAs 
should complete the fact check within 2 weeks of receiving the fact 
check report.

7.8 Whilst the fact check report is the tentative final report, LPAs are 
advised not to publish until the fact check process is complete and the 
final report is issued by the Inspectorate.
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Section 8: Delivery of Final Report  
(Week 2921)

21. For up to 12 day hearing week 37
22. This is regularly updated and can be viewed at the foot of  the page at: 

http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/index.htm
23. The SLA covers the arrangements between the Inspectorate and the LPA for the examination and        

the delivery of the Inspector’s binding report.

8.1 Once the fact check has been completed and the Inspector has 
responded to any points raised, the final report will be submitted to 
the authority in electronic and paper format.

8.2 The Inspectorate will not publish the report. The report is produced for 
the LPA and it is the authority’s responsibility to publish it. Similarly 
the Inspectorate will not make known the outcome of a completed DPD 
examination until that information has been placed in the public domain 
by the LPA. A list is available on the Planning Inspectorate website 
which details those DPDs that have been submitted for examination 
and the outcomes22.

8.3 LPAs will be invoiced for the completed examination in accordance with 
the Service Level Agreement (SLA)23 agreed between the Inspectorate 
and the LPA. The charging regime is set out in the Town and Country 
Planning (Costs of Independent Examinations) (Standard Daily Amount) 
(England) Regulations 2006 SI 2006 No. 3227.

http://www.planning-inspectorate.gov.uk/pins/appeals/local_dev/index.htm
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Section 9: Exceptional Procedures

Exploratory Meetings

Overview

9.1 The need for an exploratory meeting will usually arise through 
significant concerns about the key matters and issues identified in the 
Inspector’s initial reading of the submitted DPD. Inspectors will only call 
exploratory meetings where they have serious concerns about some 
aspect of the submitted DPD. LPAs should therefore treat exploratory 
meetings in quite a different way to the PHM, which is called as a 
matter of course.

9.2 While generally the purpose of a DPD exploratory meeting is to assist 
the conduct of the examination (rather than for the Inspector to 
draw conclusions about the soundness of the plan), there is scope for 
looking at the content of the DPD such as considering whether further 
evidence is required on a specific issue to deal with matters raised in 
written representations. 

9.3 Since the exploratory meeting is an early mechanism to explore 
concerns, an Inspector would not normally hold an exploratory meeting 
once the hearing sessions have commenced. If serious concerns were 
emerging during hearing sessions, the approach of the Inspector 
would be to table an additional hearing session to review where the 
examination has got to and discuss concerns arising.  An additional 
hearing session might also occur where the Inspector, in reviewing his/
her conclusion of the hearing sessions, identifies a matter(s) affecting 
soundness which needs to be investigated further. 

Approach and purpose of the exploratory meeting

9.4 The basis of the meeting will be that the Inspector has identified some 
key concerns about the DPD in his/her early consideration of the 
document which need to be discussed.  The Inspector will explain why 
the exploratory meeting has been called and how he/she will regard 
the information obtained at the meeting: the premise of the meeting 
will be that the Inspector has some concerns on x, y and z but will not 
have determined the plan to be unsound at this point.  He or she will 
be looking for clarification on certain matters and issues which should 
hopefully inform the way forward in the examination, or in extremis 
the Inspector may need to inform parties that he or she is unclear how 
the matters and issues can be rectified (see paragraph 9.13). 
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Participants, Notice and Timing

9.5 An exploratory meeting should involve the LPA and the GO. The Inspector 
may also invite any representors who have made significant points 
about the matters and issues that are causing concern.   Exploratory 
meetings must be public meetings and thus any person may attend 
and observe. Inspectors will ensure that the exploratory meeting does 
not become an examination of the DPD where only two parties, the 
LPA and GO, have had the opportunity to make representations - there 
will be issues of fairness if no other party has a formal opportunity to 
make representations.

9.6 The meeting will be arranged by the PO and publicised by the LPA 
– this should be in a manner consistent with any commitment in the 
LPA’s SCI – and at minimum provide reasonable notice. It is also 
recommended the LPA place an advertisement on their website to 
publicise the meeting at the earliest opportunity.

9.7 The invitation letter will emphasise that formal evidence will not be 
heard and that the Inspector will determine how to progress the 
examination following that meeting. Once the exploratory meeting is 
arranged (but prior to the holding of the exploratory meeting) it is a 
courtesy for the Chief Executive of the Planning Inspectorate to write 
separately to the Chief Executive of the relevant LPA to notify him or 
her of the meeting taking place.  

Inspector role

9.8 The Inspector will produce an agenda/list of questions to send out in 
advance to identify the main points for discussion. 

9.9 Evidence will not generally be tested at an exploratory session (if 
evidence is to be tested a hearing session will be set up) but the 
Inspector could voice concerns about an incomplete or inadequate 
evidence base. The Inspector may use the meeting to explore with 
the parties what additional material is needed to properly inform the 
examination. 

9.10 It should provide an opportunity to deal with matters such as to 
clarify:

• the representations received from the GO or RPB;

• the extent/nature of the evidence the LPA has submitted to the 
examination; and

• the extent to which the approach outlined in PPS12 has been 
followed.

9.11 This can be a difficult experience for all involved, particularly the LPA, 
which will have invested a lot of time in the plan preparation. The 
Inspector will be leading the meeting and it is important that he/she 
communicates his/her concerns clearly and in a sensitive manner.
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9.12 It is important that the discussion is then reported at the PHM, assuming 
the examination is to proceed.  All exploratory meetings will be held 
in public and a note of the meeting will be agreed with those who 
participated. The papers relating to the exploratory meeting should 
be made available in the Examination Library. This should include any 
issues papers produced at the request of the Inspector by parties to 
the meeting and a note of the exploratory meeting.  

Possible outcomes of the meeting

9.13 Outcomes: 

(i) Local authority seeks Secretary of State agreement to withdraw. 
Where the Inspector has serious concerns which look unlikely to 
be rectified, he/she may invite the LPA to discuss with the GO 
a direction to withdraw. The Inspector may set a deadline for a 
response. 

(ii) Issues resolved – the issues are resolved to the satisfaction of 
the Inspector and the examination will proceed to the PHM, or if 
held after the PHM, to the hearing sessions. The meeting will be 
reported to the PHM or the first scheduled hearing session.

(iii) Temporary suspension - the Inspector may agree to a short 
term suspension of the examination for the LPA to do more work 
(suspension is covered in detail later in this section of the guide). 
This may mean rescheduling the hearing sessions.

(iv) Inspector remains concerned and issues remain unaddressed by 
the LPA – the Inspector will proceed to, and report the exploratory 
meeting to, the PHM. If the Inspector has continuing concerns he/
she will indicate so at the PHM and may then schedule a hearing 
session to deal with the key issue(s) of concern first.  The hearing 
session will allow an opportunity to make representations on 
whether the LPA and participants agree with the Inspector and 
how the examination should be progressed. The Inspector may 
make a decision based upon those representations at the hearing 
session whether to continue with the examination or in extremis 
determine the DPD is unsound on a fundamentally important 
point and formally recommend withdrawal. 

9.14 An exploratory meeting is an unscheduled element of the indicative 
examination timetable and where one is held LPAs and other participants 
will need to recognise that it may introduce an element of delay into 
the examination programme.  The extent to which the exploratory 
meeting disrupts the examinations programme will be dependent on 
the outcome of the meeting. Where for example the issues are resolved, 
the delay should only be a short matter of weeks. However, where an 
Inspector agrees to a temporary suspension, this may potentially run 
for several months. However any delay beyond 6 months suggests 
that the appropriate course of action is withdrawal and re-submission 
of the DPD once the problems have been resolved.
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Suspension

9.20 It may be possible for the Inspector to delay proceedings where a 
major change is necessary - suspend the examination - to allow the 
matter to be addressed but this delay should not be unreasonable.  If 
a large amount of additional work/consultation is required it suggests 
that the frontloading process has failed. In such circumstances it is 
unlikely that a finding of soundness can safely be made.  

9.21 As a general principle, suspension goes against the wider policy 
objective of speeding up the plan process and developing evidence 
to inform choices made during plan making. LPAs may seek to argue 
that suspending an examination might be a swifter route to achieving 
the aims of the new plan-making system. However, this represents a 
short-term view. It is important that LPAs submit sound DPDs, backed 
up by a comprehensive, up-to-date and robust evidence base. Only in 
that way can the examination process be speeded up. 

9.22 There may be circumstances where it may be effective to call a 
temporary halt to the examination process to enable the  LPA to go 
away and do more work, without having to go right back to the start 
of the plan preparation process.  

A suspension request may arise through a number of routes includ-
ing:

• holding of an early exploratory meeting by the appointed Inspector 
(possibly on the back of representations – in practice particularly 
those of a Government Office); 

• concerns about the matters and issues identified by the Inspector 
at the PHM; or  

• the LPA’s own post-submission re-appraisal of the document (LPAs 
are particularly likely to do this where findings of unsoundness 
emerge from other DPD examinations, which cast some doubt over 
their own approach where there are similarities).  

9.23 If contemplating the suitability of suspending the examination, 
questions the Inspector will consider are:  

i.  What is the scale and nature of the work required to 
overcome the perceived shortcoming of the document?  

Is it to:

(a) commission new evidence, which raises an issue about the 
basis on which the document has been prepared, or 

(b) to ensure proper consultation has taken place which would 
rectify a potential procedural unsoundness? 

Point (a) would suggest the evidential base for the plan is not 
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24. Where practicable, the Inspector may consider a partial suspension i.e. suspending the examination 
only in relation to a part of the DPD where further work is needed. This can allow the examination 
to continue into the remaining elements of the DPD, which will provide less disruption to the exami-
nation timetable. However, this will only be appropriate in very limited circumstances e.g.  where 
the matter on which further work is needed is discrete or separate and is unlikely to undermine the 
soundness of the remainder of the DPD. This approach would   necessitate an extra hearing session 
(s) to be scheduled after the main hearings to consider the further work once completed.

25. View at: http://www.opsi.gov.uk/si/si2004/uksi_20041633_en.pdf

Section 9: Exceptional Procedures

sound and the risk of commissioning new evidence is that it may 
lead to major changes to the submitted document. However, (b) 
might suggest a consultation exercise could enable the Inspector 
to proceed without undue delay.

ii. How long will it take to do the work?  

Up to 6 months suspension might be acceptable but a period 
greater than this would not24. A delay of more than 6 months 
would create a great deal of uncertainty within the examination 
process for those who have submitted representations at the 
publication stage.  Furthermore a delay of this period should 
only be necessary if the LPA were proposing major changes to 
the DPD which had not been adequately frontloaded in which 
case it should be withdrawn to allow the proper procedures to be 
followed for a revised version of the DPD.

iii. What will the further work lead to?  

If it leads to a substantially revised document to that submitted, 
it begs the question of what the Inspector is examining and 
seems therefore to be inappropriate. However, if it provides 
strengthened evidence which does not lead to major changes, it 
will not be likely to lead to significant delay.

9.24 There will be particular matters the Inspector will have to consider 
when the examination resumes:

• If the DPD has  been changed, it may have to undergo another 
consultation period so that interested persons have the opportunity 
to make representations about the changes; 

• A further sustainability appraisal may be necessary to ensure 
compliance with the requirements of SEA; and  

• If a further SA is carried out, it will be necessary to consult upon 
the SA in order to comply with the SEA Regulations (Environmental 
Assessment of Plans and Programmes Regulations 200425).

http://www.opsi.gov.uk/si/si2004/uksi_20041633_en.pdf
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Withdrawal

9.25 If major additional work needs to be carried out on a DPD, it is likely 
that the submitted DPD was not ‘sound’ on submission and the LPA 
should follow the withdrawal route through the GO. Where an LPA 
is aware that the examination is identifying unsoundness in relation 
to their DPD, it is inappropriate generally for the LPA to try to short-
circuit the system by seeking to rectify a seriously flawed document 
through suspension (as opposed to withdrawing it and submitting a 
sound document).

9.26 Where a LPA is reluctant to seek withdrawal the Inspector will advise 
that the examination will proceed with the risk to the LPA that the 
document might be found to be unsound. It is in no-ones interest 
if time and money is spent on a DPD examination which is heading 
towards a very clear outcome of unsoundness. 

Technical Seminars

9.27 If a DPD is based on technical considerations the Inspector may seek 
to hold a technical seminar at which the methodology and basis of 
the evidence being presented can be explained. The seminar will not 
test the evidence but will be held in order that all parties have an 
understanding of technical basis for the evidence. The intention is to 
save time during the hearing sessions and to give all parties a clear 
understanding of the methodology used in the preparation of the 
evidence. Matters such as the appropriateness of the methodology 
can, if necessary, then be explored on an informed basis at the hearing 
sessions.

9.28 If a technical session is required the parties who have presented 
the technical evidence will be asked to prepare explanatory material 
which will be circulated to other parties who have been invited to 
attend the hearing sessions where that material is to be considered. 
These other parties and anyone else who is interested may attend 
the technical session but the session will not be used to test the 
methodology, assumptions used or conclusions drawn as these are 
matters that should properly be considered in the normal hearing 
sessions. Notification procedures for technical sessions should be the 
same as for exploratory meetings.
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Annex: Model Representation Form and 
Model Guidance Note for Development Plan 
Documents

1. When the LPA publish the DPD, the authority will advertise publication 
in the local newspaper(s); place the DPD on the LPAs website and on 
deposit at its main office and other suitable venues. The LPA will also 
send copies of the DPD to the consultation bodies described in the 
2004 Regulations (as amended), and will invite representations on the 
submitted document within six weeks.  

2. A suggested model form and guidance note is provided below for 
LPAs to use in inviting representations on DPDs at publication stage. 
Copies of the form and accompanying note should be made available 
by the LPA on request or should be available for download on the local 
authority website.  The completed form may be submitted to the local 
authority either by post or via the email address provided by the local 
authority for making representations.   

3. The LPA should indicate the date and time by which representations 
should be received. Only those who make representations within the 
period set by the LPA (no less than 6 weeks) will have the right to have 
their representation considered at the examination.  

4. Careful consideration should be given by those making a representation 
in deciding how the representation should be dealt with i.e. by written 
representation or by exercising the right to be heard.  Only where a 
change is sought to the DPD is there a right for the representation to 
be heard at the hearing session. It is important to note that written 
and oral representations carry exactly the same weight and will be 
given equal consideration in the examination process. When making a 
representation seeking a  change to the published DPD, representors 
should be as specific as possible in setting out what issue it is they 
are making a representation on and what changes should be made to 
make the document legally compliant or sound.

5. The published DPD is intended to be the final DPD for submission to 
the Secretary of State. Therefore, raising new issues in representations 
at publications stage, which have not been raised during the DPD 
preparation and consultation process, will not be helpful. Furthermore, 
the Inspector will not be able to make a change unless it relates to an 
issue which has been subject to the proper procedures of community 
involvement and sustainability appraisal. In the absence of clear 
evidence that such procedures have been carried out, the Inspector will 
be only be able to give limited consideration to such representations.   



Model Representation Form for Development Plan Documents  

LPA Logo 
Development Plan Document (DPD) 

Publication Stage Representation Form 
 
 

Ref: 
 
 
 
(For official 
use only)  

  
 

Name of the DPD to which this representation relates:   
 

 

Please return to [ LPA  ] BY  [ time and date  ]  2008 
 
This form has two parts – 
Part A – Personal Details 
Part B – Your representation(s). Please fill in a separate sheet for each representation you wish to 
make. 
 
 

Part A 
 

1. Personal Details*      2. Agent’s Details (if applicable) 
*If an agent is appointed, please complete only the Title, Name and Organisation 
boxes below but complete the full contact details of the agent in 2.   
 
Title       
   
First Name       
   
Last Name       
   
Job Title        
(where relevant)  

Organisation        
(where relevant)  

Address Line 1       
   
Line 2       
   
Line 3       
   
Line 4       
   
Post Code       
   
Telephone Number       
   
E-mail Address      
(where relevant)   

  



 

Part B – Please use a separate sheet for each 
representation 
  
Name or Organisation : 
  
3. To which part of the DPD does this representation relate? 
 
Paragraph  Policy  Proposals Map   

 
 
4. Do you consider the DPD is  : 

 
 

 

  
4.(1) Legally compliant 
 
4.(2) Sound 

Yes 
 
Yes   

 

 
No      
 
No 

 

 
If you have entered No to 4.(2), please continue to Q5. In all other circumstances, please go to Qu 6.  

 
5. Do you consider the DPD is unsound because it is not: 

(1) Justified    

   

(2) Effective   
   

(3) Consistent with national policy    
  
6. Please give details of why you consider the DPD is not legally compliant or is unsound. Please be as 
precise as possible. 
If you wish to support the legal compliance or soundness of the DPD, please also use this box to set 
out your comments.   
 
 
 
 
 
 
 
 
 
 

(Continue on a separate sheet /expand box if necessary)  
7. Please set out what change(s) you consider necessary to make the DPD legally compliant or sound, 
having regard to the test you have identified at 5 above where this relates to soundness. You will need 
to say why this change will make the DPD legally compliant or sound. It will be helpful if you are able to 
put forward your suggested revised wording of any policy or text. Please be as precise as possible.  
 
 
 
 
 
 
 
 
 
 
 
  



(Continue on a separate sheet /expand box if necessary) 

 
Please note your representation should cover succinctly all the information, evidence and supporting 
information necessary to support/justify the representation and the suggested change, as there will not 
normally be a subsequent opportunity to make further representations based on the original 
representation at publication stage.   
After this stage, further submissions will be only at the request of the Inspector, based on the 
matters and issues he/she identifies for examination. 
8. If your representation is seeking a change, do you consider it necessary to participate at the oral part 
of the examination? 
 

  
No, I do not wish to participate at the  
oral examination 

 
Yes, I wish to participate at the  
oral examination 

 
9.  If you wish to participate at the oral part of the examination,  please outline why you consider this to 
be necessary: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Please note the Inspector will determine the most appropriate procedure to adopt to hear those who 
have indicated that they wish to participate at the oral part of the examination.  

 
 
Signature:   Date:    
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26. View at http://www.opsi.gov.uk/ACTS/acts2004/ukpga_20040005_en_1

Notes to Accompany Model Representation Form for Development 
Plan Documents

1. Introduction

1.1 The development plan document (DPD) is published in order for 
representations to be made prior to submission. The representations 
will be considered alongside the published DPD when submitted, which 
will be examined by a Planning Inspector. The Planning and Compulsory 
Purchase Act 200426 (the 2004 Act) states that the purpose of the 
examination is to consider whether the DPD complies with the legal 
requirements and is ‘sound’. 

• If you are seeking to make representations on the way in which the 
LPA has prepared the published DPD it is likely that your comments 
or objections will relate to a matter of legal compliance.  

• If it is the actual content on which you wish to comment or object 
it is likely it will relate to whether the DPD is justified, effective 
or consistent with national policy. 

2. Legal Compliance

2.1 The Inspector will first check that the DPD meets the legal requirements 
under s20(5)(a) of the 2004 Act before moving on to test for 
soundness. 

You should consider the following before making a representation on 
legal compliance:

• The DPD in question should be within the current Local Development 
Scheme (LDS) and the key stages should have been followed. The 
LDS is effectively a programme of work prepared by the LPA, setting 
out the Local Development Documents it proposes to produce over 
a 3 year period. It will set out the key stages in the production of 
any DPDs which the LPA propose to bring forward for independent 
examination. If the DPD is not in the current LDS it should not have 
been published for representations. The LDS should be on the LPA’s 
website and available at their main offices.

• The process of community involvement for the DPD in question should 
be in general accordance with the LPA’s Statement of Community 
Involvement (where one exists). The Statement of Community 
Involvement (SCI) is a document which sets out a LPA’s strategy 
for involving the community in the preparation and revision of Local 
Development Documents (including DPDs) and the consideration of 
planning applications. 

http://www.opsi.gov.uk/ACTS/acts2004/ukpga_20040005_en_1
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• The DPD should comply with the Town and County Planning (Local 
Development) (England Regulations) 2004 as amended27. On 
publication, the LPA must publish the documents prescribed in 
the regulations, and make them available at their principal offices 
and their website. The LPA must also place local advertisements 
and notify the DPD bodies (as set out in the regulations) and any 
persons who have requested to be notified.

• The LPA is required to provide a Sustainability Appraisal Report 
when they publish a DPD. This should identify the process by which 
the Sustainability Appraisal has been carried out, and the baseline 
information used to inform the process and the outcomes of that 
process. Sustainability Appraisal is a tool for appraising policies to 
ensure they reflect social, environmental, and economic factors.

• The DPD should have regard to national policy and conform generally 
to the Regional Spatial Strategy (RSS). The RSS sets out the region’s 
policies in relation to the development and use of land and forms 
part of the development plan for LPAs. In London it is called the 
Spatial Development Strategy. 

• The DPD must have regard to any Sustainable Community Strategy 
(SCS) for its area (i.e. county and district). The SCS is usually 
prepared by the Local Strategic Partnership which is representative 
of a range of interests in the LPA’s area. The SCS is subject to 
consultation but not to an independent examination.

3. Soundness

3.1 To be sound a DPD should be: 

• Justified 

This means that the DPD should be founded on a robust and credible 
evidence base involving: 

- Evidence of participation of the local community and others having 
a stake in the area

- Research/fact finding: the choices made in the plan are backed up 
by facts

The DPD should also provide the most appropriate strategy when 
considered against reasonable alternatives. These alternatives should 
be realistic and subject to sustainability appraisal. The DPD should 
show how the policies and proposals help to ensure that the social, 
environmental, economic and resource use objectives of sustainability 
will be achieved.

http://www.opsi.gov.uk/si/si2004/20042204.htm
http://www.opsi.gov.uk/si/si2008/pdf/uksi_20081371_en.pdf
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• Effective 

This means the DPD should be deliverable, embracing:

- Sound infrastructure delivery planning

- Having no regulatory or national planning barriers to delivery

- Delivery partners who are signed up to it

- Coherence with the strategies of neighbouring authorities

The DPD should also be flexible and able to be monitored.

The DPD should indicate who is to be responsible for making sure that 
the policies and proposals happen and when they will happen. 

The plan should be flexible to deal with changing circumstances, 
which may involve minor changes to respond to the outcome of the 
monitoring process or more significant changes to respond to problems 
such as lack of funding for major infrastructure proposals. Although 
it is important that policies are flexible, the DPD should make clear 
that major changes may require a formal review including public 
consultation.

Any measures which the LPA has included to make sure that targets 
are met should be clearly linked to an Annual Monitoring Report. This 
report must be produced each year by all local authorities and will 
show whether the DPD needs amendment. 

• Consistent with national policy

The DPD should be consistent with national policy. Where there is a 
departure, LPAs must provide clear and convincing reasoning to justify 
their approach. Conversely, you may feel the LPA should include a policy 
or policies which would depart from national or regional policy to some 
degree in order to meet a clearly identified and fully justified local 
need, but they have not done so. In this instance it will be important 
for you to say in your representations what the local circumstances are 
that justify a different policy approach to that in national or regional 
policy and support your assertion with evidence.  

3.2 If you think the content of a DPD is not sound because it does not 
include a policy where it should do, you should go through the following 
steps before making representations:

• Is the issue with which you are concerned already covered specifically 
by any national planning policy or in the Regional Spatial Strategy 
(or the Spatial Development Strategy in London)?  If so it does not 
need to be included.  
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• Is what you are concerned with covered by any other policies in the 
DPD on which you are seeking to make representations or in any 
other DPD in the LPA’s Local Development Framework (LDF). There 
is no need for repetition between documents in the LDF.

• If the policy is not covered elsewhere, in what way is the DPD 
unsound without the policy? 

• If the DPD is unsound without the policy, what should the policy 
say?

4. General advice

4.1 If you wish to make a representation seeking a change to a DPD or 
part of a DPD you should make clear in what way the DPD or part of 
the DPD is not sound having regard to the legal compliance check and 
three  tests set out above. You should try to support your representation 
by evidence showing why the DPD should be changed. It will be 
helpful if you also say precisely how you think the DPD should be 
changed. Representations should cover succinctly all the information, 
evidence and supporting information necessary to support/justify the 
representation and the suggested change, as there will not normally 
be a subsequent opportunity to make further submissions based on the 
original representation made at publication. After this stage, further 
submissions will be only at the request of the Inspector, based on the 
matters and issues he/she identifies for examination.

4.2 Where there are groups who share a common view on how they wish 
to see a DPD changed, it would be very helpful for that group to send 
a single representation which represents the view, rather than  for a 
large number of individuals to send in separate representations which 
repeat  the same points. In such cases the group should indicate how 
many people it is representing and how the representation has been 
authorised. 

4.3 Further detailed guidance on the preparation, publication and   
examination of DPDs is provided in Planning Policy Statement 12: 
Local Spatial Planning28 and in The Plan Making Manual29.

http://www.communities.gov.uk/publications/planningandbuilding/pps12lsp
http://www.pas.gov.uk/pas/core/page.do?pageId=51391
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PT1: TRANSPORT AND ACCESS 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ 
Handbook provides advice on procedural and policy matters drawing on 
relevant Court judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect 
policy changes, Court decisions and practical experience. In the unlikely 
event that conflict arises between national policy and guidance, and a part 
of the Handbook, that particular part will not be given any weight.  
 
 
 
 
 

 
 What's New Since the Last Edition (February 1997) 
       
        This Chapter has been completely re-written 

 New paragraph 8 to provide clarification on the relationship 
between PPS3 and PPG13 concerning provision of residential 
parking 

   Reformatted to incorporate hyperlinks (revised) 

 Amended paragraph 12 to update the advice 
on standards for access on non-residential 
roads 

 Amendment to paragraph 19 to update 
advice on Highways Agency development 
control 

 
 

 
Relevant Guidance 
 
PPG 13 - Transport (ODPM March 2001) 

Transport Act 2000 (c.38) 

DfT Circular 01/08 (April 2008) - Policy on Service Areas 

DfT Circular 02/07 (March 2007) - Planning & Strategic Road Network  

DoE Circular 11/95 (July 1995) - Planning Conditions  

ODPM Circular 05/05 (July 2005) - Planning Obligations 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://www.opsi.gov.uk/acts/acts2000/ukpga_20000038_en_1�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0108_DfT.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Circulars/0505.pdf�
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DfT Workplace Travel Plan Guidance - Using the planning process to secure travel 
plans Guidance on the assessment of travel plans (June 2005) 

DfT White Paper - A New Deal for Transport: Better for Everyone 

CLG/DfT Manual for Streets (March 2007) 

DETR Guidance - Better Places to Live by Design - A Companion Guide to PPG3 
(Sept 2001) 
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Introduction and scope of guidance 

1. Transport issues are raised in a large proportion of S78 appeals and 
S77 call ins (and for example Orders and other casework) They are 
found at three levels – first and most commonly is the effect of 
development at the points of vehicular and pedestrian access; 
second is the effect upon the surrounding road network; and third 
is the necessity for development to promote sustainable transport 
choices for people and freight. 

2. This guidance sets out some basic principles, and provides links to 
planning policy guidance, circulars and government publications. 

  

Sustainable Transport Choices 

3. Government policy stems from the White Paper A New Deal For 
Transport: Better for Everyone (DoT July 1998), more commonly 
known as the Integrated Transport Strategy. This policy sets out to 
deliver a transport system which supports sustainable development 
through a framework for integration of transport between modes, 
integration with the environment and with land use planning, and 
with policies for education, health and wealth creation.  
  

4. It explains the central role of land use planning in delivering 
sustainable development, and promises an updated Planning Policy 
Guidance Note 13: Transport. This updated guidance was published 
in 2001 and is the principal guidance available to Inspectors. 
Particular note should be taken of the 11 objectives which apply to 
the preparation of development plans and consideration of planning 
applications. 
  

5. PPG13 sets out in Part 1 the relationship between regional planning 
and local planning for transport, and in particular the Regional 
Transport Strategy (RTS) which form part of Regional Planning 
Guidance. Consistent with this local authorities should prepare Local 
Transport Plans under the Transport Act 2000. These plans are the 
vehicle for funding highways and public transport expenditure, and 
should be consistent with the development plan for the area. 
  

6. Chapter 2 of PPG13 gives planning policies for various types and 
facets of development. The normal principles should apply, that 
where they postdate earlier advice in specific PPGs, they supersede 
it, and where a specific PPG postdates PPG13, that advice should be 
taken where there is any conflict. Footnotes to this chapter refer to 
technical support or elaboration for these policies. It should be 
noted that developments which have significant transport 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://www.opsi.gov.uk/acts/acts2000/ukpga_20000038_en_1�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
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implications should have a formal Transport Assessment (TA)1 
submitted with the application, see CLG/DfT Guidance on Transport 
Assessment, published in March 2007. Of particular note is design 
advice, which is elaborated on below. Where development 
opportunities arise on the most accessible sites, the integration of 
development and transport objectives may have been considered 
through Transport Development Area concepts, TDA Report (RCIS, 
2000) and TDA Guide to Good Practice (RCIS, 2002). 
  

7. Chapter 3 sets out a framework for managing travel demand. The 
implementation of many of these measures should feature in 
development plans, but it will also rely upon the exercise of powers 
other than planning. The success of such measures may be an 
expression of the integrated transport policies, and will thus be a 
material consideration in planning decisions. 
 

8. In relation to residential parking2, on 11 February 2009 Ian Wright 
MP, as Minister for Housing, clarified the relationship between PPS3 
and PPG13 in reply (Vol 487, Column 2070W of Hansard) to a 
Parliamentary Question from Robert Neill MP. PPS3 gives LPAs the 
flexibility, consistent with the objectives of PPG13, to set their own 
residential parking policies taking account of the expected levels of 
car ownership, the importance of promoting good design and the 
need to use land efficiently (para. 51). PPG13 is clear that LPAs in 
preparing their development plans should set maximum levels of 
parking for broad classes of development, including residential and 
non-residential development, and that there should be no minimum 
standards for development, other than parking for disabled people 
(para. 52).   

 

9. Chapter 4 deals with implementation, and elaborates upon 
measures which might be appropriate for planning conditions and 
obligations, which will need to meet the normal tests of DoE 
Circular 11/95 and ODPM Circular 05/05. The end of the chapter 
gives advice on Travel Plans (aka Green Travel Plans, Green 
Commuter Plans). It should be noted that these should normally be 
submitted with any planning application which is likely to have 
significant transport implications. There is a collection of additional 
guidance on travel plans, including a research report ‘Using the 
planning process to secure travel plans’ and ‘A Guide on Travel 
Plans for Developers’ where no travel plan has been submitted and 
the proposed development is likely to be a significant generator of 
travel to work, Inspectors should consider whether to question its 
absence. It would be appropriate to raise the matter at a PIM, since 
travel plans will normally be the subject of time consuming 
negotiation with the local planning authority and public transport 

                                                 
1 Paragraph 23 of PPG13 states that TAs will replace TIAs. Paragraph 23 also indicates the 
scope of an assessment. 
2 Further guidance on residential parking can be found in ‘Residential Car Parking 
Research’, (CLG, May 2007).  

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Transport_development_areas.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Transport_development_areas.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/PlanningPolicyStatement3Housing.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://www.publications.parliament.uk/pa/cm200809/cmhansrd/cm090211/text/90211w0022.htm#090211100000072�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/PlanningPolicyStatement3Housing.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Circulars/0505.pdf�
http://www.dft.gov.uk/pgr/sustainable/travelplans/work/gtheplanningprocesstosec5788.pdf�
http://www.dft.gov.uk/pgr/sustainable/travelplans/work/gtheplanningprocesstosec5788.pdf�
http://www.dft.gov.uk/pgr/sustainable/travelplans/work/deontravelplansfordevelopers.pdf�
http://www.dft.gov.uk/pgr/sustainable/travelplans/work/deontravelplansfordevelopers.pdf�
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operators. 
  

10.Annexes to PPG13 deal with special arrangements for London, see 
GOL Circular 01/2008, Planning for Transport (access to trunk and 
local roads, aviation, ports, inland waterways, and alternative fuels 
and technologies), Transport Infrastructure, Maximum Parking 
Standards, and Park and Ride in the Green Belt.  Footnote 29 to 
Annex B refers to revised HA/DETR circulars.  This information will 
be found in DfT Circular 02/2007. 

Access 

11.The UK has a road safety record which is, by world standards, 
excellent. This has been achieved in part by the application of good 
standards of design, allowing users of the road system to see each 
other in good time to avoid accidents. These standards have been 
derived over a long period of time, and are set out in the 
publications referred to below. The standards are a material 
consideration in determining a planning application, and a failure to 
meet them has to be balanced against other material 
considerations. Inspectors should use their judgement in applying 
standards, but should be alive to the consequences in terms of 
death and injury of significant failures to meet the standards.  
  

12.Considerations which apply to access to Trunk Roads in particular, 
but whose principles apply to local roads as well are found in Annex 
B of PPG13. Particular note should be taken of paragraph 2 which is 
repeated here: Whatever the type of access, safety considerations 
will be paramount. Good visibility will be of particular importance, 
and to improve safety it is preferable for adjacent developments to 
share a common access point. Particular policies for access to Trunk 
Roads are set out in DTLR circular 04/2001. 
 
  

13.Standards for visibility at accesses to residential developments are 
set out in the good practice guide Places, Streets and Movement 
(PSM) p57-59 (Note: this has now been superseded by the CLG/DfT 
Manual for Streets, March 2007). In practice these standards are 
applied to all forms of development where access is made to a 
road, an approach which complies with advice given in paragraph 
28 of PPG13. It should be noted that these standards supersede 
earlier ones given in Design Bulletin 32 which may appear in older 
development plans.  Commentary on detailed design matters in 
housing developments is given in – By Design – Better Places to 
Live.  Inspectors should note that the guidance on sightlines in PSM 
relates only to residential roads.  It must not be applied to accesses 
to Trunk roads or to classified roads where the design speed is 
significantly above the speed limit.  There should be no relaxation 
of sight line requirements on those roads as the design speeds may 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://www.gos.gov.uk/497417/docs/200511/GOL_Circular_1-2008.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
http://www.dft.gov.uk/pgr/sustainable/manforstreets/pdfmanforstreets.pdf�
http://www.dft.gov.uk/pgr/sustainable/manforstreets/pdfmanforstreets.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
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well exceed both the speed limit and the 85th percentile speed. On 
non-residential roads there should be no relaxation of the Y 
distance.  The X distance may be 4.5m if the AADT (Annual Average 
Daily Traffic Flow) is no more than 500 vehicles/day, or if the road 
serves up to about 80 dwellings.  It may be reduced to 2.4m only 
for single carriageway roads.  In assessing a proposed access, 
consider how many driver distractions there may be within the 
visibility splay, e.g. bus stops, parking, a junction opposite, or an 
overlapping visibility splay.  The more distraction, the less 
relaxation of standards should be allowed.  Further details can be 
found in the Highways Agency’s Design Manual for Roads and 
Bridges document TD49/95 - The Geometric Design of Major/Minor 
Priority Junctions, which is in PINS Library and on the net.  Where 
the Highways Agency are a party to an appeal the standards to be 
applied should be quoted.  If not, TDs are available from the 
Library.  Document TD 41/95 deals with access. 

14.Inspectors should be aware that stopping distances given in the 
Highway Code are not applicable to planning decisions, since they 
apply to emergency situations. 

15.Highway engineers have long taken the view that proliferation of 
accesses onto important road links should be resisted, and local 
policies may embody this. These policies will be a material 
consideration and may be supported by research. Apart from the 
Trunk Road advice quoted above, there is now no Government 
policy to the effect that proliferation is in itself undesirable. 
  

16.It may occasionally be the case that access between the network 
and developments for people with impaired mobility features in a 
planning appeal. In general designs are required to ensure disabled 
access to buildings through the application of the Chronically Sick 
and Disabled Persons Act 1970, as amended, and building 
regulations. Design of the highway itself may provide for routes 
where dropped kerbs and other features allow easier passage for 
scooters, wheelchairs, and push chairs. Issues of access by those of 
impaired mobility do not often feature in planning appeals, but 
Inspectors should be alive to the difficulties which can be caused for 
blind or partially sighted people, or those in wheelchairs where 
inadequate design may lead to a vehicle overhanging the footway; 
and likewise the problems caused for those who have difficulty 
walking distances where essential facilities such as toilets are a long 
distance from parking space at a service area or shopping 
development. 
  

Capacity of the transport infrastructure 

17.Where a development has the potential to generate demands on 
the transport network which would exceed its capacity, both at the 
time of completion and into the future, this is normally a material 

http://www.standardsforhighways.co.uk/dmrb/index.htm�
http://www.standardsforhighways.co.uk/dmrb/index.htm�
http://www.standardsforhighways.co.uk/dmrb/vol6/section2/td4295.pdf�
http://www.standardsforhighways.co.uk/dmrb/vol6/section2/td4195.pdf�
http://www.direct.gov.uk/en/TravelAndTransport/Highwaycode/index.htm�
http://www.statutelaw.gov.uk/content.aspx?LegType=Act+(UK+Public+General)&title=Sick&Year=1970&searchEnacted=0&extentMatchOnly=0&confersPower=0&blanketAmendment=0&sortAlpha=0&TYPE=QS&PageNumber=1&NavFrom=0&parentActiveTextDocId=1278945&ActiveTextDocId=1278945&filesize=200965�
http://www.statutelaw.gov.uk/content.aspx?LegType=Act+(UK+Public+General)&title=Sick&Year=1970&searchEnacted=0&extentMatchOnly=0&confersPower=0&blanketAmendment=0&sortAlpha=0&TYPE=QS&PageNumber=1&NavFrom=0&parentActiveTextDocId=1278945&ActiveTextDocId=1278945&filesize=200965�
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consideration which could lead to refusal of planning permission. In 
most cases this would be due to either conflict with the 
development plan, or in the case of trunk roads, with government 
policy. Considerations of the capacity of the rail network may also 
arise for large generators of commuters or other visitors, and where 
large amounts of freight traffic would be generated. In these cases 
the policy background will generally be found in the Government’s 
10 year transport plan (DfT 2000), and the Strategic Rail 
Authority’s (now the Office of Rail Regulation (ORR)) policy 
statements and spending plans.  

18.Lack of capacity may range from an absence of bus shelters or 
pedestrian crossings, to major deficiencies in roads or railways. 
  

19.Developers will often have identified with the local planning 
authority the deficiencies in the local transport network, and either 
through the TA or through ad hoc arrangements have proposed 
enhancements to the highway and public transport networks. These 
are normally implemented through planning obligations. It should 
be noted that these can only bind the developer and the planning 
authority, but may allow for the planning authority to marshall 
funding for other bodies, such as the bus operator, or highway 
authority.  
  

20.Where highways are to be constructed they will be constructed by 
the highway authority or their agents through agreements under 
Section 278 of the Highways Act 1980. DTLR Circular 04/2001 gives 
full guidance to the use of S278 agreements (Note: This has been 
superseded by DfT Circular 02/2007). A Ministerial Statement of 27 
October 2004 concerned development in advance of completion of 
road improvement and the use of trigger points to allow developers 
to take advantage of surplus road capacity.  It is not possible for a 
developer to carry out works directly on the highway, although 
construction intended for public use may be dedicated as highway, 
and adopted by the highway authority on satisfactory completion. It 
follows that any works proposed to the highway should be 
acceptable to the highway authority. In general it can be assumed 
that where highway features of a development are not opposed by 
the highway authority, their implementation would follow. However, 
Inspectors should be ready to probe these issues at hearings or 
inquiries if it appears that works are being relied upon which have 
not been the subject of consultation. Similar considerations should 
apply to assertions as to the provision of public transport facilities 
or services, since changes in operation can have far reaching 
consequences for existing users of the services.  

21.The performance of junctions or other configurations to the highway 
network can be assessed through computer simulation programmes 
(Transyt, Arcady, Picady etc). These are in general use, and have 
DTLR approval. They normally include prediction of accident rates. 
Like any simulation, the output depends upon the quality of input, 

http://www.rail-reg.gov.uk/server/show/nav.1�
http://www.publications.parliament.uk/pa/cm200304/cmhansrd/vo041027/wmstext/41027m01.htm#41027m01.html_writ0�
http://www.publications.parliament.uk/pa/cm200304/cmhansrd/vo041027/wmstext/41027m01.htm#41027m01.html_writ0�
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and Inspectors should be prepared to hear, and be sure to 
understand evidence on the manner in which the programs have 
been operated. 

22.Where development gives rise to proposals for transport 
infrastructure investment on a scale which might have significant 
effects on the environment, it may be necessary for an ES to be 
produced before construction can take place. Further planning 
permissions may be needed, and where a Trunk Road is to be 
altered, order procedures may be necessary. Public inquiries may 
ensue.  

23.Policy in relation to development control and trunk roads is set out 
in DTLR Circular 04/2001 (Note: This has now been superseded by 
DfT Circular 02/2007). This in particular gives guidance as to what 
constitutes a significant increase in traffic flow (although the terms 
in which this is expressed leave room for debate), and the 
principles for deciding upon the responsibility for improvements to 
the trunk road network where a development is expected to cause 
significant increases in traffic flow.  

24.Implementation of associated transport works should be secured by 
negative condition, preventing use, or limiting occupation until the 
necessary works have been completed. For large developments 
these may incorporate staging of development according to the 
availability of improved capacity.  

Safety and accident records 

25.Safety or lack of it will be judged by the frequency of accidents, and 
it is the accident rate rather than pure number of accidents which 
indicates whether use of a road has given rise to a greater than 
normal level of danger. Accident rates are calculated for lengths of 
roads and are expressed as numbers of accidents per million vehicle 
kilometres. For junctions this can be expressed as numbers of 
accidents for a given number of movements. These can be 
compared with average rates for the type of road or junction. 
Where inspectors are asked to take into account the possibility that 
a development will exacerbate a poor safety record, it is only the 
accident rate which will confirm whether the record is indeed poor. 
The only exception is in the identification of “black spots” which is 
done on the basis of pure numbers.  

26.Accident statistics give an outline of the causes of accidents. 
Because accidents are chance and relatively rare events, and can 
occur through a wide variety of factors, study of the record may 
give an indication of common factors, or lack of them. This may 
then give an indication of whether traffic from a development would 
indeed worsen the situation. 
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Annex 1 

Further reading 

The Highways Agency Design Manual for Roads and Bridges (DMRB) gives 
design information for almost every situation which could occur on a 
motorway or trunk road. Where selective quotations are given, Inspectors 
may need to probe more deeply, since there are often caveats made to 
the use of a particular design feature. 

The Scottish Office published Transport Appraisal Guidance (STAG) in 
September 2003. Since this is at present the only guidance available to 
practitioners it may be referred to at inquiry. It is not policy in England 
and Wales, and reflects substantial differences in policy approaches which 
have developed in Scotland. 

The Institution of Highways and Transportation (IHT) publish guides to 
particular situations, and these may be referred to in evidence. They 
represent best professional practice of their time, but are not expressions 
of policy. 

A consortium of local authorities and transportation consultants maintain a 
data base of trip rate information, (the TRICS consortium). The data is 
available to planners wishing to estimate the traffic likely to be generated 
by a development, and has grown over the years to be a significant 
source of reliable data.  Note however that it contains survey of trip rates 
from developments built under a wide range of policies, and that effective 
application of PPG13 and allied policies aims to alter the balance between 
car and other modes of transport.  

 

http://www.standardsforhighways.co.uk/dmrb/index.htm�
http://www.scotland.gov.uk/Topics/Transport/integrated-transport/stag�
http://www.iht.org.uk/�
http://www.trics.org/�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf�
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PT2 - COUNTRYSIDE CONSIDERATIONS 

Current policy on economic development in rural 
areas is now in PPS4 and as this chapter was 
written before PPS4 it is out of date in this respect.  
A new Countryside Considerations chapter will be 
written and published in due course. In the 
meantime, while those parts of the current chapter 
on economic development may be useful, care 
should be taken and the 'to be aware of' page 
should be used. 
 

The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides 
advice on procedural and policy matters drawing on relevant Court judgements 
and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  
 
The Planning Inspectorate is also working with Communities and Local 
Government on a new streamlined format for the Handbook to reflect the Killian 
Pretty recommendation that planning needs to be more user-friendly. 
  

 
 
What’s new since the last edition (April 2005) 

Changes in Yellow made 11 March 2010 

Paragraphs 61-67 updated to ensure the purposes for each designation are 
correctly stated and to refer to Natural England's "England's statutory 
landscape designations: a practical guide to your duty of regard (11/3/2010) 

Paragraph 57 (re-use of buildings in the countryside) has been amended. 

Paragraphs 61 & 65 (National Parks and AONBs) have been amended 

para 25 has been extended to give advice on dealing with cases where 
companies aim to buy and sell agricultural workers' dwellings for profit 
 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9781847542007A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9781847542007A�
http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/PT2_countryside/ldd_reuse_buildings.htm�
http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/PT2_countryside/lc_nationalparks.htm�
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Relevant Guidance 

PPG7 (February 1997) – Annex E 
PPS7 – Sustainable Development in Rural Areas 
Defra Guidance Note: Duties on relevant authorities to have regard to the 
purposes of National Parks, AONBs and the Broads 

Further Guidance: 
 
PPG 2  
PPS 3 
PPS 9 
Circular 11/95 
Circular 05/2005 
Circular 02/99 
DoE Circular 12/96 - Environment Act 1995, Part III National Parks 
 
Schedule 2 Part 6 of the Town and Country Planning (General Permitted 
Development) Order 1995 (GPDO) The Town and Country Planning 
(General Permitted Development) (Amendment) Order 1997 
Inquiries Procedure Rules 2000  
Environment Act 1995 
Human Rights Act Article 1 of the First Protocol 

High Court Notes: 

188  201  236  253  256 280 282  335  345 
 
 

Case Law: 

Epping Forest DC vs SSE and Cuffaro 1994 

Millington v SSETR and Shrewsbury and Atcham BC 

Saxby v SSE & Westminster CC 1998 

Keen v SSE & Aylesbury Vale DC 
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Introduction 

1. Government Policy on the countryside changed significantly with 
the publication of the 1995 White Paper Rural England - A Nation 
Committed to a Living Countryside and the subsequent publication 
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of the 2004 edition of PPS7. Whilst PPS7 still upholds the 
importance of the protection of the most versatile agricultural land, 
there is a new emphasis on the importance of sustainable 
development and the promotion of economic diversity in the 
countryside. It sets out an extensive list of items to be weighed in 
the preparation of development plans including strengthening rural 
communities by encouraging new employment, facilitating an 
adequate supply of affordable and market housing, underpinning 
services and community facilities, and achieving good quality 
development which respects the character of the countryside. 
  

2. In light of the Government’s 2001 Green Paper, Planning –Delivering 
a Fundamental Change, the Government is committed to reviewing 
all of its policy guidance - to reduce its volume and avoid 
unnecessary duplication and extrapolation.  PPG7 is was the first of 
the guidance to be reviewed. PPS7 was published August 2004.  
Although most of the policies in  PPS7 reproduce, or are closely based 
on policies in PPG7, there are new policies proposed on the 
replacement of buildings in the countryside and equine related 
activities, and expanded policies on community services, tourism and 
leisure. The policies on tourism, if the Government decides to proceed 
with them after consultation, will replace those in PPG21, Tourism. 
  

3. The main thrust of PPS7 is that the planning system should allow 
rural areas to thrive economically and the farming community to 
diversify. This is deemed especially important in light of the problems 
they have faced over the last few years due to shrinking markets, 
foreign competition and the BSE crisis 

The Government’s Objectives 

4. The Government's main objectives for rural areas are: 

- to raise the quality of life and the environment in rural areas 
through the promotion of inclusive and sustainable rural 
communities, ensuring people have decent places to live by 
improving the quality and sustainability of local environments and 
neighbourhoods; 

- to promote more sustainable patterns of development; 

- to promote the development of the English regions by improving 
their economic performance so that all are able to reach their full 
potential; 

- to promote sustainable, diverse and adaptable agriculture sectors.  

Planning authorities have an important role to play in delivering the 
Government's objectives for rural areas, through their operation of 
the planning system and the application of the policies set out in 
this and other PPS and Planning Policy Guidance Notes. 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606917.hcsp�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014.hcsp�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606917.hcsp�
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3437&l=3�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014.hcsp�
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Key Principles 

5. Sustainable development is the core principle underpinning land use 
planning. The following summarises the key principles that should 
be applied in combination with all the policies set out in this PPS: 

- decisions on development proposals should be based on sustainable 
development principles, ensuring an integrated approach to the 
consideration of social inclusion; effective protection and 
enhancement of the environment; prudent use of natural resources, 
and; maintaining high and stable levels of economic growth and 
employment. 

- good quality, carefully-sited accessible development within existing 
towns and villages should be allowed where it benefits the local 
economy and/or community, and maintains or enhances the local 
environment. 

- developments which are likely to generate large numbers of trips 
should be located in or next to towns or other service centres that 
are accessible by public transport, walking and cycling.  Decisions 
on the location of other developments in rural areas should give 
people the greatest opportunity to access them by public transport, 
walking and cycling, consistent with achieving the primary purpose 
of the development. 

- new building development in the open countryside away from 
existing settlements, or outside areas allocated for development in 
development plans, should be strictly controlled. 

- priority should be given to the re-use of previously-developed 
('brownfield') sites in preference to the development of greenfield 
sites. 

- all development in rural areas should be well designed and 
inclusive, in keeping and scale with its location, and sensitive to the 
character of the countryside and local distinctiveness. 

 

 

 

 

AGRICULTURE 

Development related to agriculture 
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6. Schedule 2 Part 6 of the Town and Country Planning (General 
Permitted Development) Order 1995 (GPDO) grants planning 
permission for a wide range of development associated with 
agricultural uses of land. The GPDO makes the distinction between 
PD (permitted development) rights enjoyed by agricultural units 
over 5 ha in size (Class A) and units of between 0.4 ha and 5 ha 
(Class B). Annex E to PPG7 details the scope for these permitted 
development rights and the differences between the rights enjoyed 
by both classes. Designated areas such as National Parks and the 
Broads have restricted permitted development rights. [These were 
referred to in Annex H of PPG7 and are listed at Part 3 of Schedule 
1 to the GPDO.] 
  

7. PD for forestry and for agricultural units of 5ha or more usually 
requires an application for prior approval (GPDO Part 6 A.2 (2)). 
LPAs must be notified in advance of the intended exercise of PD 
rights for the erection of new farm and forestry buildings, 
significant extensions and alterations (all extensions and alterations 
in the case of designated land as defined in Article 1.6) farm and 
forestry roads, certain excavations, waste deposit and fish tanks. If 
the LPA fail to give notice of their decision or fail to take a decision 
within a period of 28 days from the date of the application then the 
development may proceed, i.e. there is a deemed approval.  Should 
the LPA refuse prior approval, or grant it subject to conditions, 
there is a right of appeal to the Secretary of State under the 
provisions of s78(c) of the 1990 Act.  PD rights, and the prior 
approval procedure, are explained in more detail in Annex E of PPG  

 

8. In order for permitted development rights to apply any agricultural 
building constructed using PD rights has to meet certain limitations 
specified in Part 6, e.g. it must be "reasonably necessary for the 
purposes of agriculture".  When an Inspector concludes on the facts 
of the case that the proposal does not accord with Part 6 the appeal 
must be dismissed on those grounds. In so doing, the Inspector 
should not prejudice any decision on a subsequent application for 
full planning permission by expressing a view about the merits of 
the proposal before them. Having analysed the position, an 
Inspector might conclude along the following lines:-  

 

In order to benefit from the provisions of Part 6 of schedule 2 
to the GPDO, the proposed building [or whatever] must be 
reasonably necessary for the purposes of agriculture [or 
whatever criteria is at issue]. In this case, the proposal is 
[say in what way it does not meet the pd criteria] and 
therefore constitutes development for which planning 
permission is required. Any such application would be a 
matter for the local planning authority to consider in the first 
instance and cannot be addressed under the prior approval 

http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_4.htm#IDAEME3D�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_1.htm�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_1.htm�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_1.htm�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606917-11.hcsp#P467_102491�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606917-14.hcsp#P565_135471�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_3.htm#IDADJD3D�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_3.htm#IDADJD3D�
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_4.htm#IDAEME3D�
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provisions. Accordingly the current appeal for prior approval 
must fail. 

 

9. Should an appeal be allowed then the formal decision in prior 
approval cases should be worded as follows:- 

Approval is given for the siting and appearance [or whatever] 
of the development proposed in application ref. No……. in 
accordance with the submitted plan(s) ref(s)…. under the 
provisions of Part 6 of Schedule 2 to the Town and Country 
(General Permitted Development) Order 1995 (as amended) 
[subject to the condition that…] or [subject to the following 
conditions: -] 

 

10.PPS7 cancels PPG7 except for Annex E. 

Agricultural development requiring full planning permission 

11.Where agricultural development requires planning permission the 
agricultural need for the development will often be a key issue. 
LPAs have been advised that they should be able to determine 
planning applications in the light of the evidence before them. 
DEFRA no longer provides an agricultural appraisal service and it 
would be unusual for them to offer guidance on aspects of 
agricultural development, unless the material was of national or 
strategic importance. Both the LPA and the applicant may 
commission an agricultural appraisal and present this as evidence. 
In cases where an agricultural appraisal has not been provided, 
appeals will normally have to be determined using such evidence as 
is available, the decision making clear that this has been done.  

Permanent and temporary agricultural dwellings 

12.Applications for new agricultural dwellings should be properly 
scrutinised to ensure as far as possible that the concessions made 
by the planning system for such dwellings are not abused and that 
the use of the dwelling is related to the needs of the holding. PPS7 
makes it clear that new permanent dwellings should only be allowed 
where they are required to support existing agricultural activities, 
established for 3 years and profitable for at least one year. It has to 
be clearly established that there is an existing functional need 
relating to a full time worker, which cannot be met by another 
dwelling on the unit or accommodation in the area. A functional test 
is needed to establish whether the dwelling is essential for the 
proper functioning of the enterprise and a financial test must 
establish if the enterprise is financially viable. The basic approach is 
was set out in Annex I to PPG7, para 5 along with detailed advice 
on the functional test at para 6 and the financial test, para 10. 
PPG7 closed the loophole described by H/C Note 231 and the 
financial test is now obligatory even if the functional test is 
satisfied. Although Annex I is not included in PPS7, the guidance on 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606917-15.hcsp#P577_137294�
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3395&l=3�
http://cpta05.pins.local/Policy/guidance_support/blue_notes/judgement_pages/231.htm�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014.hcsp�
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agricultural dwellings, functional and financial tests can be found in 
Annex A, paragraphs 3, 4 and 8. 
  

13.The Courts have held in Epping Forest DC vs SSE and Cuffaro 1994 
that, if an essential need cannot be demonstrated under the 
functional test, the proposal is normally likely to fail and it will 
become unnecessary to apply the financial test. The importance of 
applying the test clearly and precisely is underlined by the case of 
Lomas & Lomas vs SSE and Wyre BC 1994 [HC/256] where it was 
found that the Inspector had applied a reasonable financial test but 
had misinterpreted the figures supplied.  
  

14.If a new dwelling is needed to support a new farming activity, 
whether on a new or existing farm unit, it should normally be 
provided by a caravan or other temporary accommodation for the 
first 3 years. The proposal should be supported by sound financial 
evidence, a firm intention and ability to develop the enterprise and 
a proven functional need that cannot be met elsewhere. However, 
after 3 years, permission for a permanent dwelling should not be 
given unless the development fully meets the functional and 
financial tests. These tests should be applied with common sense 
and in the light of the recent Court of Appeal judgement Petter and 
Harris v SSETR and Chichester DC [HC Note 335].  
  

15.Evidence presented to prove viability will vary between cases. This 
may depend upon (for example) geography, the structure of the 
holding, tenure, the nature of the farming enterprise and the 
manner in which it is financed. There is no standard formula for 
what constitutes a test of viability as this will change according to 
circumstances and Inspectors should use their judgement and 
discretion when considering what is relevant. Normally information 
on costs of stock, feed, vet care, transport, marketing, electricity, 
insurance, accountants, water charges, repairs, land rent and 
financing charges would be taken into account, but this list is 
neither exhaustive nor would it be relevant in certain cases. Certain 
organisations have standardised tests to show the viability of 
operations, and agricultural data books, such as “The Farm 
Management Pocket Book” are available as a source of costing. 
Again this information can be helpful but this will be dependent on 
individual circumstances.  
  

16.Permission for temporary accommodation should not be given in a 
location where a permanent dwelling would not be allowed. 
Proposed new dwellings in Green Belts are considered inappropriate 
forms of development, regardless of whether they have a sound 
agricultural justification. Chapter PT3 (Green Belts) paragraph 14 
gives further advice.   
  

17. PPS7 takes a positive view of development in designated areas which 
facilitates the economic and social wellbeing of the area. Paragraph  
21 instructs planning authorities to set out positive policies in 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#P199_42884�
http://cpta05.pins.local/Policy/guidance_support/enforcements_judgements/enforce_1990_1999/0924.html�
http://cpta05.pins.local/Policy/guidance_support/blue_notes/judgement_pages/256.htm�
http://cpta05.pins.local/Policy/guidance_support/blue_notes/judgement_pages/335.htm�
http://cpta05.pins.local/Policy/guidance_support/blue_notes/judgement_pages/335.htm�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#TopOfPage�
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development plans for such development.  
  

18.Whether permission is sought for temporary or permanent 
accommodation, Annex A of PPS7 states that it is the needs of the 
enterprise and not the personal preferences or circumstances of the 
individuals involved which should used to determine whether a 
proposal for a new development should be permitted. 
 

Replacement of buildings in the countryside 

19.A new policy entitled 'replacement of buildings in the countryside' is 
set out in PPS7 paragraphs  19 and 20.  The policy encourages the 
replacement of existing buildings in the countryside for business 
and other beneficial uses Replacement, it states, is acceptable 
where:  

 it would bring about environmental improvements to the 
immediate surroundings and landscape;  

 it would not result in the loss or unacceptable harm to a building 
or feature of interest; 

 the building is demolished and erected as permitted 
development;  

 it would not undermine the achievement of sustainable 
communities:  

 the building would not be substantially larger in terms of its 
footprint and height than the building it is replacing.  

Replacement of non-residential buildings with residential developments 
however is treated as new housing development in accordance with the 
policies in PPS3 and  PPS7, paragraph  9. 

Subdivision of a holding 

20.It cannot be assumed that permission for a new house will be given 
where a farm is sold without its farmhouse or divided into separate 
holdings. It may be argued that the sale demonstrates that the land 
no longer requires an agricultural dwelling [Annex A, paragraph 5, of 
PPS7]. The reason for selling the land separately from the 
farmhouse, and the resulting need for a new dwelling, must 
therefore be explained. However, the need for a new dwelling must 
be considered within the circumstances as they exist at the time of 
the application or appeal. It would not be right to seek to establish 
the needs of the holding as it would have existed before 
subdivision. If a need is established, it may still be appropriate to 
take account of any other accommodation on the holding under the 
appellant's control in deciding whether a further dwelling is 
justified, though it may be difficult to establish whether such 
accommodation is realistically available in the long term. 

Imposing an agricultural occupancy condition 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#P199_42884�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#TopOfPage�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#TopOfPage�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#P199_42884�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#P199_42884�
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21.Where permission for a new house would not have been given 
without a proven agricultural need, it will be necessary to ensure 
that it is kept available to meet that need. Accordingly, the 
permission should normally be subject to the model condition as 
directed in  PPS7, Circular 11/95, paragraphs 102-105 
  

22.There may be a demonstrable need for an additional agricultural 
dwelling on farms where an existing farmhouse is not subject to 
such a condition. Allowing the new dwelling could enable the sale of 
the unencumbered farmhouse and lead to future pressure for 
another dwelling to meet the accepted need for two dwellings. In 
such circumstances, it may be appropriate to grant permission and 
impose an occupancy condition on the existing farmhouse as well as 
on the new one. Inspectors must be satisfied that the condition is 
required in connection with the development for which permission is 
sought. This should help to protect the countryside against the risk 
of pressure for new homes. The courts have confirmed the scope 
for imposing such a condition in Macklin and others vs SSE and 
Basingstoke and Deane 1995 [HC/282]. If Inspectors are minded to 
impose such a condition and the matter has not been cited by 
either party, they should raise the matter at inquiry or hearing if 
one is held or contact their support group who will write to both 
parties - Wood v Great Yarmouth BC 1994.  
 

Deleting or varying an agricultural occupancy condition 

23.Occupancy conditions that have outlived their usefulness should not 
be retained. In deciding whether a condition still serves a useful 
purpose, account should be taken of the reasons for first imposing 
it. Usually there will be no reason to doubt that it was appropriately 
imposed but if the appellant puts a contrary case the matter will 
need to be considered with very great care. 
  

24.If the evidence supports the appellant's view that it was 
inappropriately imposed because there was no justification for it at 
the time of its imposition, that lack of justification may be a 
material consideration in relation to the appeal before the 
Inspector. It does not necessarily follow, however, that the appeal 
must be allowed. It will still be necessary to consider the argument 
that, under present circumstances, there is an agricultural 
justification for its retention, notwithstanding what may have been 
the case when it was first imposed. Sevenoaks DC v SSE and Geer 
1994 [HC/236]. In reaching a judgement, the fact that planning 
permission would probably be given today without an occupancy 
condition is a material consideration - Hambleton DC v SSE and 
Barker 1994 [HC/253]. 
  

25.Assessing whether there is a continuing agricultural need for the 
condition will entail a consideration of the present and long-term 
need for a dwelling, both on the particular farm, and in the wider 
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locality. In attempting to demonstrate that a condition no longer 
serves a useful purpose, it will normally be for the appellant to 
show that the dwelling has been offered for sale for a reasonable 
period at a price which reflects the existence of the condition. The 
letting of a dwelling can be material in assessing agricultural need - 
Thomas v. NAW [HC/345].  Applications for new agricultural 
dwellings, the number of agricultural workers on the council's 
housing waiting list, and any evidence of surplus agricultural 
workers' dwellings in the area, are all relevant considerations. No 
‘burden of proof' rests on the appellant or the local planning 
authority and each case should be decided on a realistic assessment 
of the long-term need to retain the dwelling for someone solely, 
mainly or last working in agriculture in the area as a whole Lliw 
Valley BC v SSW and Evans 1992[HC/188].  Some companies 
specialise in buying agricultural workers' dwelling and seek to have 
the occupancy condition removed so that they can then sell off the 
unencumbered dwelling at a profit.  In seeking to establish that 
there is no demand for such dwellings the company may put off 
prospective buyers by claiming that they do not comply with the 
occupancy condition, even though it is for the LPA to judge whether 
or not a particular occupant would comply.  Where the company 
accepts that a prospective buyer complies with the condition, it may 
offer the full (encumbered) asking price for the property but require 
that if the condition is lifted within a specified period from the time 
of purchase any resultant increase in the value of the dwelling is 
passed to the company (this is sometimes known as "overage").  
Where there is evidence that these tactics have dissuaded 
prospective buyers from purchasing the dwelling this will be a factor 
in deciding whether an adequate marketing exercise has been 
undertaken as part of the assessment of demand. 
  

26.Where a farmhouse with an occupancy condition has become 
redundant as a result of a farm amalgamation, it may be too large 
for an agricultural worker to maintain, or may have no land 
attached which forms a viable unit in its own right. In such a case it 
may be doubtful that continued imposition of an occupancy 
condition can be justified, though care must be taken to assess 
whether a need for a farmhouse in the locality may arise in the near 
future. 
  

27.Where there is a continuing agricultural need for the dwelling but 
the occupancy condition was imposed many years ago and is 
unduly restrictive it should be modified to the standard form. This 
matter should be raised with the parties before being imposed. 

Obligations 

28.In certain circumstances, authorities may attempt to use planning 
obligations to tie a farmhouse to adjacent farm buildings or to the 
agricultural land of the unit, to prevent them being sold separately 
without further application to the authority. Generally, however this 
can be dealt with by condition, rather than obligation. An obligation 
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may not pass the test of necessity in Circular 1/97 and it may also 
raise human rights implications regarding the right to keep and 
dispose of property. [Further advice on obligations can be found in 
chapter GP7 of the Inspectors’ Handbook]. 

Human rights implications 

29.Inspectors should be aware of the implications of the European 
Convention on Human Rights, in particular Article 8 and Article 1 of 
the First Protocol. The right to respect for private and family life and 
the home may be relevant to cases involving agricultural occupancy 
conditions.  Care needs to be taken in cases where individuals or 
families may lose their home, especially if there is no suitable 
alternative accommodation in the area. Chapter GP10 of the 
Inspectors’ Handbook gives detailed guidance in paragraph 21 – 
(Rule 3 Control of the use of property) and Appendix 1 paragraphs 
6-14, (Article 8)]. 
 
 
 

Equine-related activities 

30.Development involving horses does not count as agricultural 
development in most cases. A planning application would normally 
need to be made for the use of land for the keeping of horses and 
equestrian activities, unless the horses were bred and kept as 
livestock, or the land was used solely for grazing. If the land were 
used for other purposes such as exercise or recreation, then the 
grazing use would be considered as incidental. 
  

31.Annex F of PPG7 previously stated that buildings used for housing 
horses which are used in agricultural work, would qualify as 
agricultural permitted development. Stables or similar buildings 
erected within the curtilage of a dwelling house for “pet animals 
…for the domestic needs or personal enjoyment of the dwelling 
house” would enjoy PD rights under Part 1 of the GPDO.  It advises 
that in other circumstances a planning application would normally 
be required. In certain cases applications may be made for 
dwellings linked to an existing or proposed development involving 
horses and applicants might put forward evidence in a similar form 
to the functional and financial tests associated with agricultural 
workers dwellings. Evidence put forward “in the spirit” of the test in 
Annex I may still be a material consideration, but the courts have 
held these considerations should not be expressed as tests in 
relation to non agricultural enterprises.  Other non-agricultural 
uses, such as recreational angling, may require accommodation and 
put forward similar evidence.  Where these developments are 
proposed in the Green Belt, these would usually be considered as 
inappropriate and very special circumstances would need to be 
shown if the development were to be permitted. 
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32.Although Annex F of PPG7 has been removed, it has been replaced 
by paragraph 32 in PPS7. The policy is supportive of equine 
enterprise, which it believes can fit in well with farming activities 
and help diversify rural economies. Local authorities are therefore 
encouraged to set out policies in development plans for such 
enterprise. 

Best and most versatile agricultural land  

33.Paragraph 28 of PPS7 states that land quality will normally be the 
most important factor in considering the impact of development on 
agriculture and that proposed changes to the best and most 
versatile land are most significant in terms of the national 
agricultural interest. PPS7 refers to the DEFRA Agricultural Land 
Classification which classifies land in five grades: 

 Grades 1 to 3a are the best and the most versatile land, 
 Grades 3b to 5 are of poorer quality land  

34.The DEFRA system is the only system recognised for use in 
determining the quality of land in the context of planning for 
development, although other classifications have been devised by 
private land use consultants to include economic criteria, as well as 
a physical grading of the land. 

35. PPS7 in paragraph 28 states that development of the best and most 
versatile farmland should not be permitted in favour of areas of 
poorer quality land except where this would be inconsistent with 
other sustainability considerations.  Little weight in agricultural terms 
should be given to the loss of agricultural land in grades 3b, 4 and 5, 
except in such areas (such as uplands) where particular agricultural 
practices may  contribute to the quality and character of the 
environment or local economy.   

36.Inspectors should note that the Agricultural Development and 
Advisory Service (ADAS) was divided into 2 separate bodies in April 
1997. One part retained the name ADAS and has become a private 
commercial enterprise, which provides commercial advice on 
agricultural development and other rural matters. Advice from 
ADAS consultants should be accorded the same status as that from 
any other consultant.  The other part became the Farming and 
Rural Conservation Agency, although this has since been subsumed 
back into DEFRA and is now known as the Rural Development 
Service (RDS). DEFRA’s function in respect of land use planning 
issues is now carried out in each of the 9 Government Offices for 
the Regions (GO). DEFRA’s National Land Management Team (part 
of its Rural Development Service) carries out planning functions 
outside the GO including Agricultural Land Classification work in 
support of planning policies for best and most versatile agricultural 
land. It should be noted that DEFRA no longer routinely undertakes 
detailed field based surveys to assess the quality of land but may 
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rely on existing mapped data or other desk-based evidence. 
 

37.DEFRA still has the statutory right to be consulted under the 
provisions of Schedule 5 of the Development Management 
Procedure Order 2010 for development for non-agricultural 
purposes involving significant amounts (20 ha either as a single 
development or as a result of cumulative losses) of higher quality 
agricultural land not in accordance with the development plan. The 
term "significant" may be interpreted more broadly than the criteria 
given in Article 10(1)(w); in some circumstances development of 
smaller areas than those stated could also raise important 
agricultural issues, for example if it could lead to cumulative loss of 
further such areas or cause the severance of a farm unit.  The 
Article 10(1)(w) thresholds vary for applications concerning 
minerals and waste planning where the proposed after use is 
agriculture.  In these cases the requirement applies irrespective of 
the size of development.  [Further advice can be found in MPG 7 - 
The reclamation of mineral workings.] 
  

38.It is unlikely that DEFRA would formally object to a development 
proposal unless it was regarded as of being of national importance 
or setting a particular precedent. DEFRA may urge LPAs to press 
developers for Agricultural Land Classification surveys, particularly 
as part of an Environmental Statement.  It is then for the LPA (or 
Inspector) to satisfy themselves that the land protection policy is 
being maintained. 
  

39.Even though proposed development may not be in conflict with 
agricultural land protection policies, there still is a need to consider 
wider countryside protection policies.  

Procedure at inquiries 

40.Where DEFRA/FRCA have entered a formal objection or `conditional 
acceptance' and permission is refused, or granted conditionally by 
the authority, their reasons for the decision should refer to the 
DEFRA letter. The appellant may then require that DEFRA provide a 
representative for examination at any appeal inquiry under Rule 12 
of the Inquiries Procedure Rules 2000 (for transferred cases). 
Evidence would generally be given by an officer of FRCA. This 
representative, who should be called as a witness for the authority, 
would give reasons for the views expressed by DEFRA and would be 
subject to cross-examination to the same degree as any other 
witness, save only for the general rule about the inadmissibility of 
questions on the merits of government policy. However, if the 
inquiry is into a "called-in" application, the representative's 
evidence should be given independently and usually at an early 
stage in the proceedings. Depending on the stance adopted, the 
representative may be questioned by the parties. 

Reporting  
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41.If an appeal is to be determined by the Secretary of State, and 
DEFRA attended the inquiry as objectors, the Inspector's report 
should make clear the scope and content of their submissions, 
differentiating them from the Council's own evidence.  
  

42.In transferred appeals at which a  DEFRA representative appears 
Inspectors are not precluded from giving a decision provided no 
formal objection on the decision to be taken has been expressed by 
DEFRA. Where such a view has been expressed, the appeal would 
normally be determined by the First Secretary of State. If there is 
doubt over the status of  DEFRA comments, or if DEFRA become 
involved and express a view at a late stage in the progress of an 
appeal, the Inspector should consult his or her Group Manager to 
determine whether the case should be recovered.  
  

43.Inspectors' conclusions and decisions should be drafted against the 
background of the general guidelines contained in this chapter. 
They should give their own views and not attribute them to DEFRA 
or their representatives. 
 

 

RURAL ECONOMY 
 
Countryside Agency 

44.The Countryside Agency is the name of the body created by the 
merger of the Countryside Commission and the Rural Development 
Commission. The Agency’s main aims are to tackle rural 
disadvantage, improve transport in rural areas while reducing the 
impact of the car, demonstrate a new approach to agriculture, and 
increase the amount and quality of access to the countryside. In 
addition to the Countryside Agency, the newly formed Regional 
Development Agencies will also have a strong interest in rural 
development. 
 

Rural business & farm diversification 

45.Rural areas are becoming less reliant on the agricultural industry as a 
form of livelihood. Farmers are looking beyond traditional agricultural 
practice to supplement their incomes.  Diversification of the rural 
economy is necessary to provide wider and more varied employment 
opportunities for local people and to sustain rural communities.  PPS7 
states that development plans should include criteria to be applied to 
planning applications for farm based diversification projects and be 
supportive of well conceived farm diversification schemes that are 
consistent in their scale with their rural location. Potential 
diversification projects could include woodland management, farm 
shops, equestrian businesses, sporting facilities, nature trails, craft 
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workshops and holiday accommodation. PPS7 also supports 
diversification proposals in the Green Belt which preserve its 
openness. 
  

46.There is a danger that the PD rights enjoyed by agriculture may be 
abused to circumvent normal planning policies on new building for 
farm diversification in the open countryside. Inspectors should be 
aware of the potential for abuse of PD rights. [The section of this 
chapter on Agricultural Development para 4 onward gives further 
advice on this matter]. 

Farm shops & other uses 

47.If a farm shop is used for the sale of unprocessed goods produced 
on that farm with a minimal quantity of other imported goods, that 
is a use ancillary to the main use as a farm and does not require 
explicit permission. Farm shops that sell a significant amount of 
produce from elsewhere constitute a separate use and will therefore 
require permission. Farm based food processing and farm based 
food packing can also increase diversity, help to maintain jobs and 
contribute to the reuse of redundant farm buildings. These are 
normally considered as separate industrial uses and would not 
usually be considered as an ancillary use to the farm, except where 
the use could be considered as de minimus, and not requiring 
explicit permission. However the courts have held that in the case 
of certain crops such as grapes for wine or apples for cider, the 
associated processing of the fruit is part of an agricultural process 
and therefore does not require permission. Millington v SSETR and 
Shrewsbury and Atcham BC. The fact that the product to be 
packaged or processed is grown on the farm should not be taken as 
a definitive guide to whether this processing or packaging 
does/does not require permission. Rather it is a matter of fact and 
degree that will vary according to the individual circumstances of 
each case. 
 
 

Community services and facilities 

48.Paragraph 7 of PPS7 states that LPAs should adopt a positive 
approach to planning proposals designed to improve the viability, 
accessibility or community value of existing services and facilities.  
This policy applies where settlements and/or populations are 
expanding and planning permissions for new developments have 
been granted.  The expansion of public transport is also desired as 
well as the identification and retention of buildings and suitable 
development sites for community services and facilities. 

Tourism and leisure 
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49. PPS7 paragraphs 34-40 recognise that tourism and leisure are vital 
to rural economies and communities.  LPAs are required to support, 
through plan policies, tourism and leisure proposals which benefit 
rural communities and businesses, and provide tourist and visitor 
facilities in appropriate locations. 

 

LOCATION AND DESIGN OF DEVELOPMENT 
 
Location of development 

50.Existing villages and market towns are intended to be the main focus 
of new development in rural areas.  PPS7, paragraph 3, states that 
LPAs should focus most new development in or near to local service 
centres where employment, housing (including affordable housing), 
services and other facilities can be provided close together, and 
indicate the circumstances in which new development will be allowed 
within and adjacent to villages and towns. It also states that 
employment, housing and other facilities should be provided close 
together to promote sustainable development by reducing the need 
to travel. The restriction of development to market towns and villages 
will also help to protect the open countryside. This policy is 
reproduced in paragraph  35 of PPS7, although it states that 
exceptions can be made for small scale development that ‘improves 
the financial viability of a particular countryside feature’ and 
attraction and does not detract from the attractiveness or importance 
of that feature. PPS 3 gives further guidance on the circumstances 
where infill development or peripheral expansion for villages may be 
appropriate. [Further advice on housing is found below at para 57]. 

New settlements 

51.New settlements are often proposed as a way of meeting housing 
need which cannot be met by the infill or expansion of settlements. 
Due to their nature the location of these settlements will often be in 
undeveloped countryside or in major developed sites in a rural 
location, such as MOD bases or hospitals. These applications have 
almost invariably been controversial and current policy requires 
that they should only be contemplated where they meet a range of 
exacting criteria. Further advice is given in para. 36-39 of PPS 3.   

Design and the character of rural settlements 

52.The current emphasis on the quality of design is particularly 
important in rural areas.  New development should contribute to a 
sense of local identity and regional diversity. PPS7 stresses that 
design should have regard to local building traditions and materials,  
However, it adds that planning authorities should take an innovative 
approach to modern designs as well. 
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53.In addition to the general guidance given in PPG 1 and By Design, 
PPS7 stresses the importance of design of development in rural areas 
for new developments, conversions and extensions. The Countryside 
Agency helps to promote good design in rural areas by the production 
of Countryside Design Summaries and Village Design Statements, 
which identify local design characteristics. These statements may be 
supported by local plan policies and similar documents may be 
produced by LPAs as Supplementary Planning Guidance. [Advice on 
how Inspectors should deal with cases involving the historic 
environment, including archaeology, in a rural setting can be found in 
Inspectors’ Handbook chapter 3A: Listed Buildings & Conservation 
Areas. 

Re-use of buildings in the countryside 

54. Paragraphs 17 and 18 of PPS7 give advice on the reuse of rural 
buildings. It states that there should be no reason for preventing re-
use of buildings for business or other wider beneficial uses. 
  

55.The guidance takes a favourable attitude towards the re-use of 
buildings for economic development purposes, as opposed to 
residential conversions, especially if the latter are remote from 
settlements and services. It also supports residential conversions 
where they can help meet a recognised housing need, such as for 
affordable housing.  
 

56. Under the guidance in both documents, PPS7 requires planning 
authorities to set out in local development documents their policy 
criteria for permitting the conversion and re-use of buildings in the 
countryside for economic, residential and any other purposes, 
including mixed uses.  The matters that the criteria should include are 
set out in paragraph 17.  

57.A residential conversion that is part of a scheme for the re-use of 
buildings for employment purposes should be tied to a business use 
by a condition or obligation [see para 22 of this chapter]. 
 

Housing 

58.Similar principles apply to the location of housing as to other 
development. PPS3 and recent ministerial statements emphasise the 
importance of development on previously developed land and the 
relation of housing to public transport and work locations. PPS7 states 
that new house building away from established settlements should be 
strictly controlled. PPS7 allows the erection of isolated houses in the 
countryside which have a special justification, such as the special 
consideration given to agriculture or forestry, or if their design is of 
exceptional quality and innovative in nature.  Such a design should be 
truly outstanding and ground breaking, for example, in its use of 
materials, methods of construction, or its contribution to protecting 
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and enhancing the environment. PPS7 accepts that houses can be 
justified where there is a need ‘to enable farm, forestry or certain 
other who are essential for the effective and safe operation of rural 
based enterprises’.  

Affordable housing 

59.In an increasing number of rural areas there are pressures on the 
limited housing stock from people outside the local community. 
PPS3 paragraphs 27-30 advise on the provision of affordable 
housing, including in rural areas. 
  

60.PPS7 includes a policy which states that it is essential for local 
authorities to plan meeting housing requirements in rural areas based 
on an up to date housing needs assessment. 
 

LANDSCAPE CONSIDERATIONS  
 
Nationally designated areas 

National Parks, the Broads, and Areas of Outstanding Natural 
Beauty (AONBs) 

61.National Parks (and the Broads which have the same status as a 
National Park) and Areas of Outstanding Natural Beauty (AONBs) 
have been confirmed by the Government as having the highest 
status of protection in relation to landscape and scenic beauty. 
PPS7, paragraph 21, advises that the conservation of the natural 
beauty of the landscape and countryside should therefore be given 
great weight in planning policies and development control decisions 
in these areas. The conservation of wildlife and the cultural heritage 
are important considerations in all these areas. They are a specific 
purpose for National Parks, where they should also be given great 
weight in planning policies and development control decisions.  
Each of these designated areas has specific statutory purposes 
which help ensure their continued protection, and to which regard 
must given when considering any application affecting land in these 
areas or if outside the boundaries of these areas which may have 
an impact within them. Natural England’s “England’s statutory 
landscape designations: a practical guide to your duty of regard”  
outlines the steps that have been taken to safeguard designated 
landscapes and includes a series of case studies on how the duties 
work in practice. 

  
 

62.The statutory purposes of the National Parks are to:  
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 conserve and enhance their natural beauty, wildlife and cultural 
heritage: and 
  

 promote opportunities for the understanding and enjoyment of 
the special qualities of the National Parks by the public. 

63. The statutory purposes of the Broads are to: 

 conserve and enhance their natural beauty, wildlife and cultural 
heritage; 

 
 promote opportunities for the understanding and enjoyment of 

the special qualities of the Broads by the public; and 
 

 protect the interests of navigation. 

 64. The statutory purpose of AONBs is to: 

 conserve and enhance the natural beauty of their area. 

65. Under s85(1) of the Countryside and Rights of Way Act 2000 the 
"relevant authority" (which includes Ministers and Inspectors) is 
required, in exercising any function in relation to, or so as to affect, 
land in an AONB, to have regard to the purpose of designation.   
There is a similar duty under s62(2) of the Environment Act 1995 in 
respect of a National Park.  If, in carrying out this duty there is a 
conflict between the purposes, greater weight is to be attached to the 
conservation and enhancement purpose.   

66.Major development should not take place in nationally designated 
areas except in exceptional circumstances and these applications 
should be given the most rigorous examination. PPS7, paragraph 22, 
includes a list of criteria which should be applied in this assessment.   

67.HC Note 201 indicates that the scope of the considerations involved 
in AONBs (and by implication National Parks and the Broads) can be 
wide. The policy of conserving the landscape is not limited to visual 
impact. A substantial commercial presence which would seriously 
erode the fundamental character of an unspoilt part of an AONB can 
be rejected even if the visual impact would be small. Care should also 
be taken with development of sites outside AONBs that would have a 
visual effect on views from within the designated areas or its setting.  

 
Local landscape designations 

68.Local Landscape Designations such as “Area of Special Landscape 
Importance" made in development plans carry less weight and are 
only of limited importance compared to national landscape policies. 
PPS7, paragraph 25 supports this view. Where relevant they may 
be a material consideration and should be afforded a weight 
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appropriate to the stage the Ddevelopment Pplan has reached.  
  

69.PPS7 paragraph 25 requires the removal of these local countryside 
designations as and when development plans are reviewed.  Such 
designations should be based upon a formal and robust assessment 
of the qualities of the landscape concerned.  It is believed that 
criteria based policies, for the location and design of rural 
development in the area, offer sufficient protection to the 
landscape. 
 

EUROPEAN ISSUES AND LEGISLATION  
 
Background  

70.Much of the initiative for change affecting the countryside comes 
from the EU. This comes both in terms of funding and legislation. 
Whilst not having any direct reference to planning, changes in 
Common Agricultural Policy (CAP) concerning intervention price 
funding and quotas have a profound effect on farming practices. 
Many of the internationally designated nature conservation sites 
relate to EU legislation. [PPG 9 and Inspectors’ Handbook Chapter 
5F [PT16]: Nature Conservation give more information]. European 
funding is available to support initiatives in Objective 5(B) areas 
and of course there is the legislation concerning Environmental 
Impact Assessment.  

Objective 5(b) and Rural Development Areas 

71.Objective 5 (b) areas are designated by the European Commission 
to develop rural areas, where agricultural incomes are low and the 
level of social and economic development is below average. Rural 
Development Areas are designated by the Rural Development 
Commission on the grounds of persistent high unemployment, 
narrow industrial and employment structure, lack of local services 
and disadvantage as a result of location. Development Pplan 
Ppolicies should take account of the status and strategies of these 
areas. The factors that lead to designation should also be taken into 
account when considering the economic and social well being of 
National Parks and AONBs. 

Environmental Impact Assessments 

72.An Environmental Statement will need to accompany certain 
planning applications. [Further details are given in Inspectors’ 
Handbook Chapter 5E [GP12]. Inspectors should note that the 
recently amended Schedules 1 & 2 have a wider remit than the 
previous versions. Inspectors should be aware that certain types of 
agricultural development, particularly concerning the intensive 
rearing of animals, land drainage and salmon farming may require 
an Environmental Statement. 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_024014-02.hcsp#P47_8835�
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3401&l=3�


March 2010 PT2 – Countryside Considerations    Version 7 

Community Forests and the National Forest 

73.The Community Forest programme promotes the creation, 
regeneration and multi-purpose use of well-wooded landscapes, 
providing wildlife and amenity benefits and opportunities for 
economic diversification.  The National Forest has been established 
in Leicestershire, Derbyshire and Staffordshire to promote economic 
regeneration in a landscape damaged by industrial dereliction and 
create new recreational opportunities and wildlife habitats.  
  

74.PPS7, paragraph 33 states that LPAs should have regard to the 
England Forest Strategy (1999) and the approved Community Forest 
Plans in formulating their development plan policies and proposals. 
However, it makes clear that the designation of a Community Forest 
and the National Forest has no direct statutory implications for the 
planning process and is no more than a potential material 
consideration in development control terms. This advice states that 
local planning authorities when preparing development plans and 
deciding planning applications should have regard to the have two 
main aims of the Governments forestry policy, namely, the 
sustainable management of existing woods and forests; and a 
continued steady expansion of woodland area to provide more 
benefits for society and the environment. 



CHAPTER PT5 - INDUSTRY & OFFICES 
 
Current policy is now in PPS4 and as this chapter pre-dates it it is out of 
date. A new Chapter will be written and published in due course as part 
of the current IH review. In the meantime, while the existing chapter may 
be useful, care should be taken and the 'to be aware of' page should be 
used. 
 

The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
 
  

 
 
What’s new since the last edition (December 1995) 

* Please note that this Chapter has not been substantially revised.  

 Reformatted to incorporate hyperlinks 
 Circular 04/00 - replaces Circular 11/92  

  

 
Relevant Guidance 

 Use Classes Order 1987 
 PPG 4 

Other relevant legislation and guidance can be found in:  
 
Environmental Protection Act 1990; Planning (Hazardous Substances) Act 
1990; Town & Country Planning Act - Regs 1988 (SI 1988 No 1199); 
Water Resources Act 1991; Circulars 15/88, 13/87, 11/95, 04/00. PPGs 
1,2,4,7,13,15 & 23. 
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Use classes  

1. The Use Classes Order 1987 (UCO) as amended defines the term 
industrial process (Article 2); and specifies three Use Classes into 
which premises used for industrial or storage purposes can be 
categorised (Schedule – Classes B1, B2 and B8). Where a building 
or other land is lawfully used for a purpose within any one of these 
Use Classes, its used for any other purpose falling within the same 
Use Class does not constitute development (UCO Article 3(i)). 

Use Class B1 -Business  

2. Use Class B1 (Business) comprises use for all or any of the 
following purposes:  

a. as an office, other than an office within Class A2 (financial and 
professional services);  

b. for research and development of products or processes;  
c. for any industrial purposes, 

 
provided always that the use could be carried out in any residential 
area without detriment to the amenity of that area by reason of 
noise, vibration, smell, fumes, smoke, soot, ash, dust or grit. 
Industrial uses which satisfy this criterion are often described as 
"light industrial", a term employed in earlier versions of the UCO. 
Offices within Class A2 (financial and professional services), which 
are generally appropriate within retail areas, are considered in 
Chapter 3B.  

3. The reference to "any residential area" in Class B1 is hypothetical 
and does not relate to the particular area surrounding the use in 
question. Therefore in considering whether a particular use of 
premises falls within Class B1, the relevant question will be whether 
the use is one that would be detrimental to the amenities of any 
residential area; the fact that the appeal site may be in a noisy 
industrial area has no bearing on this specific issue. 

4. However, the design of the premises and the incorporation of 
measures to prevent or minimise emissions will be highly relevant 
factors in determining whether a particular activity falls within Class 
B1. Thus, an open yard used for metal fabrication might 

January 2004            PT5 – Industry and Offices: Version 1 

http://www.hmso.gov.uk/si/si1987/Uksi_19870764_en_1.htm
http://www.hmso.gov.uk/si/si1987/Uksi_19870764_en_2.htm
http://www.hmso.gov.uk/si/si1987/Uksi_19870764_en_2.htm


hypothetically have a seriously detrimental effect on the amenity of 
any residential area, and so fall outside Class B1, whereas a 
properly insulated building used for the same purpose might meet 
the criterion for inclusion in that Class. The effect of the noise of 
traffic generated by a particular use will be relevant to the 
consideration of whether that use falls within Class B1. However, 
mere scale of a proposal will not automatically render a 
development incapable of falling within Class B1, since traffic 
generation per se is not one of the defining criteria listed in the 
UCO. This factor may, nevertheless, be a reason why permission 
should be withheld for a B1 proposal within a residential area. It 
has also been held that a B1 use can be detrimental to the 
character of a residential area. 

5. The use of premises for ‘high tech’ purposes (such as micro-
electronics and biotechnology) often spans office, light industrial 
and research activities. Such a use will generally fall within Class 
B1, provided that the limitation relating to the amenity of a 
hypothetical residential area is satisfied.  

 

Class B2 - General Industry 
  

6. The former Use Classes B3 to B7 (Special Industrial Groups), which 
covered various specified industrial processes which may be likely 
to have acute environmental effects, are now included in Use Class 
B2 (General Industry), following amendments to the UCO in view of 
the protection now afforded by legislation such as the 
Environmental Protection Act 1990 and the Planning (Hazardous 
Substances) Act 1990. 
Lists purporting to indicate the Use Class in which various industrial 
activities fall have been prepared by certain private consultants and 
are sometimes tendered as evidence at public inquiries. Such lists 
have no legal status and are not conclusive. In practice they may 
be of little or no value in determining whether a particular use falls 
within Class B1 or Class B2. Issues of that sort will turn on the 
particular circumstances of the case in question. 

Use Class B8  - Storage or distribution centres  

7. Use Class B8 relates to the use of premises as a storage or 
distribution centre. It covers both buildings and open sites used in 
this way. It excludes those premises where the main purpose of the 
use is the sale of goods direct to visiting members of the public, 
such as "cash and carry" outlets or "retail warehouses". PPG6 
stresses that discount warehouse clubs should be treated as retail 
development. 
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Permitted Development  

8. By virtue of Article 3 and Schedule 2 Part 3 of the General 
Permitted Development Order 1995 (GDPO), a change in the use of 
a building from any use falling within Class B2 (General Industry) to 
any use falling within Class B1 (Business) will constitute permitted 
development. The following changes of use will also constitute 
permitted development, provided that they do not relate to changes 
of use to or from Class B8 and the floorspace involved is greater 
than 235m2: 

a. from B1 (Business Use) or B2 (General Industry) to B8 
(Storage/Distribution); 

b. from B8 (Storage/Distribution) or B2 (General Industry) to B1 
(Business). 

9. Further permitted development rights are conferred in respect of 
industrial and warehouse development, subject to specified 
exceptions and limitations, by Schedule 2 Part 8 of the GDPO. 
These include: 

a. the extension or alteration of an industrial building or warehouse; 
b. the installation or provision of plant, machinery, sewers, mains, 

pipes, cables, hardstandings, private ways, railways, conveyors and 
other apparatus on industrial land, for the purposes of an industrial 
process. 

10.Conditions restricting permitted development and also those 
precluding works such as inserting mezzanine floors, which as 
internal works would not constitute development by virtue of 
Section 55(2)(a) of the Act, have been held to be valid provided 
they are imposed for a planning purpose, eg to avoid the level of 
business activity exceeding the available parking provision. 

 National Policy Guidance - PPG4  

11.General policy guidance on industrial and commercial development 
is set out in Planning Policy Guidance Note 4 (PPG4) ‘Industrial and 
Commercial Development and Small Firms’. This should be 
consulted whenever inspectors deal with cases relating to 
development of this type. It also refers to two booklets published 
by the Government – "A Step by Step Guide to Planning Permission 
for Small Businesses" and "Planning Permission: A Guide for 
Industry". 

12.The 1992 PPG4 puts increased emphasis on the need for 
development plans to take account of both locational demands of 
business and wider environmental objectives. It emphasises how 
local authorities can help small firms through the planning system 
and it stresses that careful consideration should be given to 
whether proposals for new development may be incompatible with 

January 2004            PT5 – Industry and Offices: Version 1 

http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_3.htm#IDADJD3D
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_4.htm#IDAQ5D3D
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_1.htm
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_1.htm
http://www.hmso.gov.uk/si/si1995/Uksi_19950418_en_4.htm#IDAQFF3D
http://www.legislation.hmso.gov.uk/acts/acts1990/Ukpga_19900008_en_5.htm#mdiv55
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3386&l=3
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3386&l=3
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3386&l=3


existing industrial and commercial activities. The main thrust of its 
advice on development control is as for all forms of development, 
that applications should be allowed, having regard to the 
development plan and all material considerations, unless there 
would be demonstrable harm to interests of acknowledged 
importance. Development control should not place unjustifiable 
obstacles in the way of development which is necessary to provide 
investment and jobs or to meet wider national or international 
objectives. However, decisions must reconcile necessary 
development with environmental protection and other development 
plan policies. 

National Policy Guidance - PPG13 

13.PPG13 ‘Transport’ gives guidance on the integration of transport 
and land-use planning to reduce growth in the length and number 
of motorised journeys, encourage more environmentally friendly 
alternative means of transport and reduce reliance on the private 
car in order to contribute to a sustainable development strategy. 
Development within urban areas is to be promoted at locations 
accessible by means other than the private car; major generators 
of travel demand should be located at existing centres and local 
centres should be strengthened. Employment is particularly covered 
in paragraphs 3.4-3.6 and there are sections on freight at 
paragraphs 3.7-3.8 and 6.9-11. These encourage use of rail and 
water and augment the locational advice of PPG4. 

The Development Plan  

14.The judgement in Surrey Heath BC v SSE and Elliot Developments 
Ltd (1987) JPL;199 indicates that the national policy of encouraging 
enterprise and economic regeneration should be applied in the light 
of local policies and local circumstances. The need to stimulate 
economic activity will clearly vary from place to place, and 
inspectors should take due account of local policies which may seek 
for example to apply restraint in certain locations. 

15.The requirements of Section 54A, introduced by the Planning and 
Compensation Act 1991, that applications and appeals must be 
determined in accordance with the Development Plan, unless 
material considerations indicate otherwise, reinforces the Surrey 
Heath judgement, but will not always mean that a local restraint 
policy will outweigh the national need to promote economic activity. 
The extent to which the Development Plan policies are up-to-date 
will be relevant. 

  Flexibility of Use 

16.The Business Use Class (B1) was introduced in order to permit 
flexibility in the use of premises where this can be achieved without 
significant adverse effects on the environment or on local amenity. 
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Circular 13/87 and paragraphs 87-88 of Circular 11/95 advise that 
planning conditions should not normally be imposed to restrict 
future changes of use which, by virtue of the UCO, would not 
constitute development. The imposition of such conditions would be 
unreasonable unless there were clear evidence that the uses 
excluded would have a serious adverse effect on the environment 
or on amenity. Furthermore, if conditions restricting such changes 
of use are justified, they should be drafted so as to prohibit a 
change to a particular unacceptable use or uses, rather than in 
terms which will require future approval for any change of use at 
all. 

17.However, a number of local planning authorities adhere to policies 
which discriminate between office and light industrial development, 
for instance to protect the employment opportunities of local 
people. On occasions such authorities may seek to impose a 
condition restricting the use of premises to light industry and 
prohibiting the introduction of other uses falling within Class B1. 
The judgement in Camden London Borough Council v SSE and PSP 
(Nominees) Co Ltd makes it plain that an inspector must consider 
the arguments supporting the imposition of such a condition on 
their merits, and should not simply reject them by reference to 
national policy. 

Non-Conforming Uses 

18.A non-conforming use may be defined as a use which is 
inconsistent with the allocation or zoning of land in a development 
plan. PPG4 notes that there are many businesses – especially 
small-scale developments – which can be carried on in rural or 
residential areas without causing unacceptable disturbance. Rigid 
separation of employment and services from the residential 
communities they support can be a mistake and the inflexible 
application of ‘zoning’ policies can have a damaging effect. 

19.The fact that an activity is a non-conforming use will not provide 
sufficient reason, in itself, for refusing planning permission or for 
taking enforcement or discontinuance action. When small-scale 
industrial or commercial activities are proposed, particularly in 
existing buildings, in areas which are primarily residential or rural, 
permission should be granted unless there are specific and 
convincing objections, such as relevant Development Plan policies, 
intrusion into open countryside, noise, smell, safety, health or 
excessive traffic generation. Where there are such planning 
objections, the inspector must consider whether the problem can be 
overcome by attaching conditions to a grant of planning permission 
rather than by refusing permission. Conditions can also be a 
safeguard against intensification. 
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Home-working 

20.In some areas it is common for local industries to have much of 
their work done by outworkers using industrial sewing, knitting or 
other machines in their own homes. Craft work may also involve 
small scale manufacturing in a domestic setting. Frequently, home-
working will now be of an office nature and not involve deliveries 
other than through normal postal or courier services, and use only 
of the kind of word-processing, telephone or computer equipment 
which may be found in homes, irrespective of any employment-
related activity. 

21.Paragraphs 32 and 33 of PPG4 give general guidance on the use of 
part of a house for another purpose. Permission is not normally 
required where the use of part of a dwelling for business purposes 
does not change the overall character of the property’s use as a 
single dwelling. The likelihood of there having been a material 
change of use may be indicated where the business or non-
residential use generates visitors, traffic, noise or fumes over and 
above what might be expected if the property were in use as a 
single dwelling without any ancillary use. Every case will be a 
matter of fact and degree in relation to the particular character of 
the use, property and locality. 

22.A temporary (trial run) permission may be appropriate. Personal 
circumstances can be a factor (see PPG1 paragraph 38) in 
borderline cases. 

Rural enterprise and use of redundant buildings 

23.General advice is provided in PPG7, which deals with Rural 
Enterprise and of uses. Chapter 2C deals more fully with Green 
Belts. Development; and in PPG2 which deals with Green Belts. 
Both of these indicate that redundant buildings in the countryside 
can provide suitable accommodation for a variety 

24.Notwithstanding the general advice to encourage rural enterprise 
and re-use of redundant buildings, which has been personally 
endorsed by the Secretary of State in a speech to the CPRE, and 
court rulings that buildings have neither to be historic nor 
aesthetically pleasing to benefit from this national guidance, the 
guidance does not give a carte blanche for industrial or business 
development in the countryside. 

25.Annexes D to both PPG7 and PPG2 indicate that it is reasonable to 
consider whether there have been attempts to abuse the permitted 
development rights which generally apply to agricultural holdings 
and to consider whether alterations may amount to re-building. The 
footnote to paragraph 3.8(d) of PPG2 advises that it may be 
appropriate to impose conditions to secure improvement of the 
external appearance of buildings where they have a significant 
adverse affect on the landscape. Paragraph 3.15 stresses that the 
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visual amenities of the Green Belt should not be injured by 
proposals even if they would not prejudice its purposes yet might 
be visually detrimental. PPG7 and PPG2 indicate the need to 
exercise strict control over related uses of land or traffic generation 
which may affect the openness of the Green Belt or be harmful to 
the character of the countryside. Particular attention will need to be 
given to the conservation of the natural beauty of areas of special 
landscape quality, like National Parks and AONBs, and to the setting 
or character and appearance of historic buildings and conservation 
areas. 

Pollution control, noise, hazardous substances and contaminated 
land  

26.The converse of the generally permissive national guidance with 
regard to the location of B1 uses, small businesses, rural enterprise 
and home-working, is that there are specific circumstances which 
will warrant keeping industry separate from residential 
development. 

27.PPG23 gives advice on the relevance of pollution controls to the 
exercise of planning functions. It covers the relationship between 
planning functions and the separate statutory responsibilities 
exercised by local authorities and other pollution control bodies, 
principally under the Environmental Protection Act 1990 and the 
Water Resources Act 1991. It advises that local planning authorities 
should not seek to duplicate controls which are the statutory 
responsibility of other bodies, but it does indicate that there are 
circumstances where concern over pollution could justify 
withholding permission. Where pollution is an issue, this guidance 
should be studied and a fuller treatment of the subject is given in 
Chapter 5G. 

28.Paragraphs 1.38 and 1.39 of PPG23 refer to the specific planning 
controls introduced by the Planning (Hazardous Substances) Act 
1990. The application of this special regime and its relationship to 
general planning control is detailed more fully in Circular 04/00 
"Planning Controls for Hazardous Substances". The related 
regulations make the Health and Safety Executive a statutory 
consultee in prescribed consultation zones around hazardous 
installations and their views will carry substantial weight, given 
their expertise in risk assessment and that public safety is involved. 

29.Although development of contaminated land could be for a variety 
of uses and not necessarily only for industry or business 
development, it will generally be a consequence of past industrial 
activity. Again PPG23 has sections of relevance and Chapter 5B 
provides further advice on this subject. 
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Restrictions on the Occupancy of Industrial and Commercial 
Buildings  

30.Some local planning authorities apply policies which seek to prevent 
or restrict speculative industrial or commercial development. PPG4 
indicates that there will seldom be any justification for planning 
control to be exercised in this way. 

31.Similarly, local planning authorities sometimes seek the imposition 
of conditions restricting the occupation of industrial or commercial 
premises to local firms. Conditions of this kind can hinder the free 
movement of business enterprises, and may lead to factories or 
offices standing empty for long periods. The Government therefore 
regards them as undesirable. However, where the need for 
expansion of a local firm is sufficient to justify a departure from a 
general restraint policy, it may be essential to ensure that the 
resultant planning permission is not abused. In such circumstances, 
it may be appropriate to impose a ‘local occupancy’ condition, 
provided that it is for a short period (no more than 10 years); and 
provided that it permits the use of the premises by prospective 
occupants from a large catchment area (eg county-wide). 

32.Further advice on this subject is contained in paragraphs 92-95 of 
Circular 11/95 including on the undesirability of personal conditions. 
When a local occupancy condition is imposed, it should be in the 
form set out in Model 44 in Appendix A to the Circular and personal 
permissions in the form of Models 35 and 36. A note to Model 44 
stresses the need for any such condition to be supported by 
restraint policies in the Development Plan. 

Planning obligations or Grampian conditions 

33.Major industrial or business development may give rise to the need 
for off-site infrastructure works, including contributions to works by 
the highway authority or other statutory authorities. Legal advice is 
that planning obligations are not generally appropriate instruments 
for off-site control, such as seeking to control lorry routing in order 
to overcome objections to economic development projects. The 
scope of a Section 106 is limited to the land to which the obligation 
attaches and in which the person entering into the obligation has an 
interest. Where the routing of traffic generated by a proposed 
development is critical to a decision or recommendation, and the 
inspector is not persuaded that this can be satisfactorily achieved 
by traffic regulation orders or other means, permission should be 
withheld. The advice is that a negatively phrased obligation could 
seek to control matters such as streets in which parking may take 
place, but the enforceability of such an obligation could be open to 
question. Chapters 1K and 1L detail the circumstances in which 
negative conditions and planning obligations will be appropriate and 
the procedures to be followed. 
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  Environmental Assessment (EA)  

34.The Town and Country Planning (Assessment of Environmental 
Effects) Regulations 1988 (SI 1988 No 1199) as amended make 
provision for the preparation of environmental statements, which 
must be taken into account before planning permission can be 
grated for certain projects, including industrial development of 
various kinds. The projects listed in Schedule 1 to the Regulations 
will require environmental assessment in every case. Those listed in 
Schedule 2 will require environmental assessment if the 
development is likely to have a significant effect on the 
environment by virtue of factors such as its size, nature and 
location. 

35.Appendix A to Circular 15/88 contains criteria which provide 
guidance about whether environmental assessment will be required 
for any particular project falling within Schedule 2. PPG9 Nature 
Conservation updates this guidance in respect of Nature 
Conservation. References to the Regulations and the related 
Circular(s) and to the EC Directive (85/337/EEC) are contained in 
the DoE/WO booklet "Environmental Assessment: A Guide to 
Procedures" (HMSO 1989). Inspectors with a case in which EA is (or 
is likely to be) raised can obtain a copy from 4/07 Kite Wing, 
extension 8750). Chapter 5E deals with this subject more fully. 

36.In reports or decision letters explicit reference must be made to any 
environmental statement produced in accordance with the 
Regulations, to any further information or evidence obtained 
specifically under Regulation 21(1) or (2) and to comments from 
statutory consultees or other representations received thereon. The 
foregoing constitute "environmental information" and inspectors 
must explicitly state that it has been taken into account. 

Listed Buildings and enabling development 

37.Where the character or appearance of a Conservation Area or a 
Listed Building or its setting may be affected by industrial or 
business development, special duties apply under Section 72(1) or 
Section 66(1) of the Planning (Listed Buildings and Conservation 
Areas) Act 1990. It may be necessary to balance the desirability of 
economic development against any harm identified in relation to 
those duties or, where there are arguments that a development is 
aimed at securing the preservation of historic buildings, to balance 
any such benefit against any other harm identified. These matters 
are dealt with in PPG15 and Chapter 3A. 
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PT6 RETAIL DEVELOPMENT 
 
Current policy is now in PPS4 (with supporting practice guidance) and as 
this chapter pre-dates it it is out of date. A new Retail Chapter will be 
written and published in due course.  In the meantime, while the existing 
chapter may be useful, care should be taken and the 'to be aware of' page 
should be used. 
 

 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ 
Handbook provides advice on procedural and policy matters drawing on 
relevant Court judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect 
policy changes, Court decisions and practical experience. In the unlikely 
event that conflict arises between national policy and guidance, and a part 
of the Handbook, that particular part will not be given any weight.  
 
 
 
 
 

 
   What’s New Since the Last Edition (November  1999) 

* This Chapter has been  substantially revised by: 

 updating, expanding and bringing forward the section on 
‘Government Policy’ from within the body of the text ; 
 

 bringing forward the section on ‘New Retail Development’; 
 

 updating the PPG references and text by including 2001 
PPG13 (and listed 2000 PPG11); 
 

 updating Government statements and text – drawing on 
McNulty’s 10 April statement; 
 

 drawing on PINS Notes 874, 747, 683 and 671 (so that 
these could subsequently be cancelled) eg to up date the 
text on need and sequential approach; 
 

 inserting text on statements of common ground – 
Inspectors to probe sweetheart cases; 
 

 removing references to some appeal cases, court 
judgements and Ministerial statements that have since been 
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overtaking by more recent Government clarifications; and, 
 

 reformatted to incorporate hyperlinks. 
 

 NEW a model condition aimed at controlling the provision of 
mezzanine floors to retail units has been added to 
paragraph 98 of Inspectors' Handbook chapter PT6;  
and, 
 

  NEW amendments to Paragraphs 21 and 61 following the 
publication of the ODPM publication "Producing Boundaries 
and Statistics for Town Centres - England and Wales 2000 - 
ODPM Interim Report". 

 
  

  

 
Relevant Guidance 

PPG6 - Town Centres and Retail Developments [June 1996] 

Further Guidance can also be found in: 

Planning Policy Guidance 

PPG7 - The Countryside: Environmental Quality and Economic and Social 
Development (paragraphs C13-16 on farm shops) [February 1997] 

PPG11 - Regional Planning (paragraphs 7.1-7.3 on retail and leisure) 
[October 2000] 

PPG13 - Transport (paragraphs 18-21, 26, 30, 32-39 on general principles 
on jobs, shopping, leisure and services, and paragraphs 49-56 and Annex 
D on parking) [March 2001] 

Circulars:  

13/87   Changes of Use of Buildings and Other Land: The Town and 
Country Planning Use Classes Order 1987 
  

11/95   The Use of Conditions in Planning Permissions 
  

1/97     Planning Obligations 
  

Government Statements: 
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Response to the Fourth Report from the House of Commons Select 
Committee on the Environment - July 1997 

Ministerial Reply to Parliamentary Written Question – Nick Raynsford 5 
December 1997 

Ministerial Reply to Parliamentary Written Question – Richard Caborn 11 
February 1999 

Ministerial Speech in Parliament – Richard Caborn 11 March 1999 

Response to the Environment, Transport and Regional Affairs Select 
Committee Report on the Environmental Impact of Supermarket 
Competition - May 2000 

Ministerial Written Statement to Parliament – Tony McNulty 10 April 2003 

Publications:  

The Effects of Major Out of Town Retail Development (HMSO 1992) 

Vital and Viable Town Centres – Meeting the Challenge (HMSO 1994) 

The Impact of Large Foodstores on Market Towns and District Centres 
(DETR 1998) 

Town Centres: Defining Boundaries for Statistical Monitoring (DETR 1998)  

A Bibliography of Retail Planning (National Retail Planning Forum 1999) 

Producing Boundaries and Statistics for Town Centres – England and 
Wales 2000 – ODPM Interim Report (ODPM2004) 

 
 

Contents 
  
 1-2 Scope 
 3-9 Government Policy 
  
 Legal Considerations 
 10-15 The Use Classes Order 
 16 Permitted Development Rights 
 17 Section 54A and Development Plans 
  
 New Retail Developments 
 18-24 The Hierarchy of Retail Centres 
 25-31 Recent Trends in Retail Development 
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 32-39  The Requirement to Establish a Need for Retail 
 Development 
 40-57 Indicators of Need 
 58-70 The Sequential Approach to Site Selection 
 71-82 The Impact of New Retail Development 
 83-93 Travel and Car Use 
 94 Retail Development on Land Allocated for Other Uses 
 95-99 Planning Conditions  
 100-101 Planning Obligations 
  
 Changes of Use 
 102-103 Mixed Uses in Shopping Centres 
 104-106 Primary and Secondary Retail Frontages 
 107-108 Policies to Protect Retail Frontages 
 109-111 Traffic and Parking Issues in Change of Use Cases 
 112-117 Special Issues Relating to Class A3 (Food and Drink) 
 118-120 Special Issues Relating to Amusement Centres 
  
 Rural Retailing 
 121 Village Shops 
 122-123 Farm Shops 
  
 Annex A – Glossary 
 Annex B - Retail Capacity Model for a Centre – Flow Diagram 
 

 

Scope  

1. This chapter is concerned with the problems likely to confront 
Inspectors dealing with retail casework (ie casework relating to 
existing or proposed shops). The Government’s current policy of 
promoting the development of town centres is necessarily reflected 
in much of its content. While references are made to other key 
town centre uses, such as offices and cinemas, it is not within the 
scope of the chapter to deal comprehensively with subjects such as 
employment, housing, leisure and transport policy, which will also 
impinge on town centre development. Other chapters of the 
Handbook will be issued or updated to deal with these matters as 
appropriate. 
  

2. The advice in this chapter applies in England and reflects policy 
statements issued by the Office of the Deputy Prime Minister and its 
predecessors. Inspectors should be aware that the policies that 
apply in Wales may differ. 
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Government Policy 

3. The Government’s policy for new retail development is basically as 
set out in the current (1996) version of PPG6. However, this has 
subsequently been clarified and extended in a number of 
Government statements etc, most recently and most importantly by 
Tony McNulty on 10 April 2003. Inspectors should take particular 
account of this policy statement as appropriate in dealing with 
development proposals, giving it the same weight as any other 
current statements of Government policy. At inquiries, reference is 
sometimes made to other Government publications, which contain 
useful research material but are not statements of policy. These 
include “The Effects of Major Out of Town Retail Development” 
(1992); “Vital and Viable Town Centres; Meeting the Challenge” 
(1994); and “The Impact of Large Foodstores on Market and District 
Centres” (1998).  
  

4. In summary, the key policy objective is to sustain and enhance the 
vitality and viability of town and other existing centres by focusing 
retail, leisure and other key town centre uses which attract a lot of 
people within those centres. The key points to bear in mind are: 
 

 

A: Demonstration of Need 

5. Applicants must demonstrate that there is a need for the 
development 

 except that proposals for new retail and leisure developments that 
accord with an up-to-date development plan strategy, or are 
proposed on sites within an existing centre (whether town, 
neighbourhood or local centres), should not have to satisfy a test of 
need; 
 

 but where the development proposed was to be in an edge-of-
centre or out-of-centre location, and was not in accordance with an 
up-to-date development plan strategy, there is a requirement to 
demonstrate the need for additional facilities; 
  

 need can be expressed in quantitative and qualitative terms, but 
greater weight will be placed on quantitative need for new retail 
provision, to be defined in terms of additional floorspace for 
comparison and convenience shopping (it is not to be defined by 
categories of goods such as ‘bulky goods’). It should be expressed 
in terms of need for additional floorspace, not the need for the 
development; 
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 where comparison and convenience goods are proposed to be sold 
within the same development, there should be evidence on the 
need for each type of goods. This will be relevant for many kinds of 
retail development, including in most cases superstores and 
superstore extensions; 
  

 the need test applies to proposals to relax conditions restricting 
types of goods to be sold; 
  

 regeneration is not considered to be an aspect of retail need in 
terms of the need test, but could be a material consideration; 
  

 the net additional employment created by a proposed development 
is not an indicator of retail need in terms of the need test, but could 
be a material consideration; 
  

 failure to demonstrate the need for the development would 
normally justify the refusal of planning permission, unless there 
were weighty additional material considerations. 

 
B: Sequential Approach to Site Selection 

6. Having established that such a need exists, applicants must adopt a 
sequential approach to site selection 

 the first preference should be for town centre sites, where suitable 
sites or buildings suitable for conversion are available, followed by 
edge-of-centre sites, district and local centres, and only then out-
of-centre sites in locations that are accessible by a choice of means 
of transport; 
  

 if an out-of-centre development is proposed, the onus will be on the 
developer to demonstrate that he has thoroughly assessed all 
potential town centre options; 
  

 the sequential approach should apply to proposals to extend 
existing “edge-of-centre” and “out-of-centre” stores; 
  

 where a class of goods is capable of being sold from a town centre 
location, that is the preferred location for the retail development. 
There should be flexibility in the scale and format of a proposed 
development to meet that objective. A retailing format that can 
only be provided at an out of town location is not regarded as 
meeting the requirements of this policy (this may be particularly 
relevant in assessing large format stores); 
  

 there should be evidence of more efficient design, layout and 
parking provision, greater use of multi-storey developments, mixed 
use development (including residential where appropriate) and 
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 development that would serve a wide catchment should be located 
in a centre that serves a similar catchment area; 
  

 as regards bulky goods retailing, it rests with developers and 
retailers to demonstrate that a majority of their goods cannot be 
sold from town centre stores. Developments involving the sale of 
bulky goods are not exempted from meeting the policy tests in 
PPG6 and subsequent clarifications. 

C: Impact on Nearby Centres 

7. Applicants must consider the impact on nearby centres 

 assess the impact that the proposed scheme would have on the 
vitality and viability of existing centres; 
  

 all applications for retail development of over 2,500 sq m gross 
floorspace should be supported by evidence about their likely 
economic impact on town centres, local centres and villages, 
including consideration of the cumulative effects of recently 
completed developments and outstanding planning permissions; 
  

 diversion of trade away from an existing centre may have an 
unacceptable impact on that centre’s vitality or viability. Much will 
depend upon the centre’s current health and prosperity; 
  

 in assessing applications for developments that may have an impact 
on an existing centre, consideration should be given to the extent 
to which the strategy for that centre would be put at risk. 
Consideration should be given to the likely effect on the future 
private sector investment needed to safeguard the centre’s vitality 
and viability; 
  

 however, assessing the impact on vitality and viability is only one 
element of the Government’s policy for new retail development. 
Schemes that show limited impact in this regard may still conflict 
with other objectives of retail and town centre policy – in particular, 
the basic objective of focusing retail, leisure and other key town 
centre uses within those centres. 

D: Accessibility by a Choice of Means of Transport  

8. Applicants must provide evidence on the site's accessibility by a 
choice of means of transport, as demonstrated by a Transport 
Assessment (see PPG13), the likely changes in travel patterns over 
the relevant catchment area, and any significant environmental 
impacts 
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 Transport Assessments should be submitted where developments 
will have significant transport implications, whether for small 
schemes or major proposals. Where appropriate a travel plan 
should be included; 
  

 in particular, where the proposed development is over the threshold 
of 1,000 sq m referred to in Annex D to PPG13, the First Secretary 
of State takes the view that the proposal should be regarded as a 
major development, and that a travel plan should have been 
submitted alongside the planning application; 
  

 retail development should be located in existing centres, where 
access by a choice of means of transport, not only by car, is easy 
and convenient; 
  

 car parking takes up a large amount of space and reduces 
densities; reducing the amount of parking in new development (and 
in the expansion and change of use in existing development) assists 
sustainable travel choices. 

9. All these tests apply equally to proposals for extensions as well as 
to new developments, and are discussed in greater detail later. 

 

 

Legal Considerations 

The Use Classes Order 

10.Shops fall within Class A1 of the Town and Country Planning Use 
Classes Order 1987 (UCO). This Class defines “shops” to include 
premises used for the retail sale of goods (other than hot food) and 
for the display of goods for sale. The definition also includes the use 
of premises for a range of specified services. Among these are use 
as a post office; as a ticket or travel agency; as a hairdressers; a 
funeral directors; a hire shop; or a dry cleaners. In each case, the 
sale, display or service must be to visiting members of the public. 
  

11.In Cawley v SSE & Vale Royal DC the Court held that, for the 
purposes of Class A1, the term “shop” implied that there must be a 
building within the planning unit. Hence, the use of an entirely open 
site, for instance for the sale of caravans or as a market, will not 
fall within Class A1. However, the judgment in South Bucks DC v 
SSE & Cotswold Building Ltd makes it clear that, where a building is 
used for a purpose falling within Class A1, the benefit of Class A1 
will also apply to open land occupied with that building and used for 
the same purpose.  
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12.In accordance with Article 3(1) of the UCO, where a building or land 
is used for a purpose falling within Class A1, its use for any other 
purpose falling within that Class does not constitute development. 
So, the re-use of, say, a bookshop or a chemist’s shop or a post 
office, by a butcher, a fishmonger or a funeral director, would not 
normally fall within the scope of planning control. 
  

13.However, Class A1 of the UCO excludes a number of service uses 
that are frequently found in shopping areas. For instance it 
excludes financial and professional services, such as banks, building 
societies and solicitors’ offices. These fall within Class A2 (provided 
that the service offered is principally for visiting members of the 
public). Class A2 also includes certain other services typically found 
in shopping areas, including betting shops.  
  

14.Premises that are used primarily for the consumption of food and 
drink, or for the sale of hot food for consumption elsewhere, are 
also excluded from the definition of a “shop”, and fall within Class 
A3 of the UCO. Such premises will include restaurants, cafes, public 
houses, wine bars, fish and chip shops and hot food takeaways.  
  

15.Article 3(6) of the UCO makes it clear that certain uses that may be 
found in shopping areas do not fall within any of the prescribed Use 
Classes. These “sui generis” uses include amusement centres; 
launderettes; motor vehicle sales showrooms; and taxi or car hire 
offices.  

Permitted Development Rights 

16.Changes of use from Class A3 (food and drink) to Class A2 
(financial and professional services) or to Class A1 (shops) 
generally constitute permitted development, by virtue of Article 3 
and Part 3 of Schedule 2 to the Town and Country Planning 
(General Permitted Development) Order 1995 (GPDO). The same 
applies to changes from Class A2 to Class A1. However, there is no 
corresponding permitted development right to change the use of 
premises from Class A1 to a use for any other purpose. A change of 
use of that sort will require express planning permission if, as a 
matter of fact and degree, it amounts to a material change of use 
constituting development. 

Section 54A and Development Plan  
  

17.Section 54A of the Town and Country Planning Act 1990 requires 
that planning applications should be determined in accordance with 
the development plan, unless material considerations indicate 
otherwise. So, as with other types of casework, it is of fundamental 
importance that Inspectors dealing with retail cases should consider 
whether the proposed development would accord with the relevant 
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policies of the development plan, and make their conclusions on 
this point explicit in their decisions and reports. Decisions and 
recommendations should accord with development plan policies, 
unless there are material considerations which, in the Inspector’s 
opinion, outweigh those policies. Where that is the case, the 
considerations in question should be set out in the decision or 
report, and the Inspector should explain the weight that has been 
attached to them. One consideration may be whether the 
development plan is up to date, and particularly, whether it pre-
dates national guidance that runs contrary to the relevant local 
policies.  
 

New Retail Development 

The Hierarchy of Retail Centres 

18.Paragraph 1.3 of PPG6 indicates that local planning authorities 
should adopt policies that enable town, district and local centres to 
meet the needs of residents of their area. This hierarchy of centres 
should be reflected in development plans, and should ensure that a 
development’s catchment area is appropriate to the centre’s 
catchment area. 

Town Centres 

19.In Annex A of PPG6, the term “town centre” is defined to include 
both city centres and those traditional suburban centres that 
provide a broad range of services and facilities, and provide a focus 
for public transport. Town centres serve wide catchment areas and 
tend to specialise in the sale of “comparison goods”. Normally the 
shopper will expect to be able to compare a range of possible 
choices before making a selection. 
  

20.Town centres may well contain department stores and a range of 
leading multiples, as well as specialist retailers and non-retail 
services. They will also contain some shops selling “convenience 
goods”. These are goods that a shopper will buy regularly on a 
routine basis. Town centres may also contain a wide range of other 
uses that need to be accessible to a large number of people, 
including major public buildings, and facilities for leisure and 
entertainment, health care and higher education.  
  

21. The ODPM publication “Producing Boundaries and Statistics for 
Town Centres – England and Wales 2000 – ODPM Interim Report” 
(ODPM 2004) aims to establish a standard method (model) for 
identifying the geographical extent of town centres. Central 
Statistical Areas (CSAs) are now being defined on the basis of 
certain key indicators. As a result of this research, it will eventually 
be possible to compare statistics (such as employment, retail 
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turnover and floorspace) relating to different town centres on a 
consistent basis, and track the impact of new retail development 
over time. Should the model come into general use, statistics 
derived from it could well be a material consideration in some 
casework.  However, the interim Report makes clear that the 
statistics are currently experimental and provisional. 
  

22.It is the Government’s policy, as set out in PPG6, to promote 
development in town centres. Part 2 of PPG6 stresses that these 
centres are part of the national heritage; and that their success will 
contribute to the objectives of sustainable development. It indicates 
that the planning system should provide a positive framework for 
investment in them. Particular reference is made to the need to 
facilitate site assembly; the need to upgrade existing buildings; the 
need for high-quality new development for a mixture of uses, 
including retail, employment leisure and housing; and the need to 
improve access and make more effective use of car parking. It is 
important to note that the guidance given in PPG6 applies to the 
whole range of key town centre uses. 

District and Local Centres  

23.District centres usually contain at least one food supermarket, a 
range of other shops, and non-retail services such as banks, 
building societies, estate agents and restaurants. A large proportion 
of their retail floorspace is likely to be used for the sale of foodstuffs 
and other convenience goods. Generally, they will serve a smaller 
catchment area than the town centre, although they may draw 
significant amounts of trade from beyond walking distance. Annex A 
to PPG6 defines local centres as small groupings, usually comprising 
a newsagent, a grocery store, a sub-post office and other small 
shops. They generally serve a small “walk-in” catchment area and 
specialise in meeting everyday needs and “top-up” or “basket” 
shopping requirements.  
  

24.Paragraphs 3.18 and 3.19 of PPG6 encourage the provision and 
retention of a wide range of facilities, including appropriately-sized 
supermarkets, pharmacies and post offices, in district and local 
centres, so as to meet people’s day-to-day needs and reduce their 
dependence on the car. The inclusion of pharmacies and post 
offices in out-of-centre developments is explicitly to be discouraged, 
in order to protect facilities in established centres. Proposals for 
new retail outlets at petrol filling stations are also sometimes 
opposed on the grounds that they would have an adverse effect on 
the trade of a nearby local centre. Their likely impact should be 
examined in the same way as that of any other out-of-centre retail 
development proposals. 

Recent Trends in Retail Development 
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25.Since the early 1970s, there have been major changes in the 
pattern of retail distribution, in response to changing economic and 
social circumstances, such as the increasing ownership of cars and 
freezers.  

Superstores 

26.Typically, superstores have a trading area of at least 2,500 sq m 
and stock a comprehensive range of convenience goods in a single 
building. They may also include specialist outlets such as a 
dispensing pharmacy and a dry-cleaners; and they may offer some 
comparison goods, as well as financial and catering services. Ample 
parking space is provided free at surface-level adjacent to the 
store. Because of the large areas of land required, this form of 
trading could not have been accommodated in many traditional 
shopping centres. Typically, superstore developments have taken 
place on edge-of-centre or out-of-centre sites. The larger 
superstores, which sell substantial volumes of comparison goods, 
are sometimes referred to as “hypermarkets”. 

Retail Warehouses 

27.The trend toward out-of-centre food retailing has been mirrored by 
the development of retail warehouses specialising in the sale of 
durable comparison goods, often in out-of-centre locations. These 
are large single-level stores catering mainly for car-borne shoppers, 
and providing ample, free, surface-level car parks immediately 
adjacent to the check-outs. Initially retail warehouses tended to 
specialise in the sale of bulky household goods (such as floor 
coverings, furniture and electrical appliances) and DIY items, as 
noted in Annex A to PPG6. However, a number of them are now 
devoted to the sale of other products, such as toys, clothing, 
footwear, soft furnishings, car accessories and pet products. 
Nevertheless, it is not uncommon for the range of goods sold from 
retail warehouses to be limited by planning conditions, so as to 
avoid such developments adversely affecting town centres.  

Warehouse Clubs 

28.Warehouse clubs specialise in the bulk sale of goods, at a discount, 
from unsophisticated premises with large car parks in out-of-centre 
locations. They are distinguished from retail warehouses by the fact 
that access to them is restricted to certain businesses, 
organisations or classes of individual. In R v Thurrock ex parte 
Tesco Stores it was ruled that a warehouse club was not a shop 
within Use Class A1, since it did not offer goods for sale to the 
general public. Nevertheless, paragraph 3.8 of PPG6 makes it clear 
that warehouse clubs will often share many of the characteristics of 
large retail outlets. If that is so, the guidance in PPG6 will apply to 
them as if they were retail businesses. However, the particular 
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circumstances of the case will be important in addressing this point. 
In dealing with a recovered appeal in Gateshead, the Inspector took 
the view that a warehouse club development proposed by Costco 
UK Ltd would be a hybrid use, having some of the characteristics of 
a wholesale business and some of the characteristics of a retail 
store. However, since the proposed development would not have 
had “many retail characteristics”, the Inspector concluded that it 
should not be treated as if it were a retail development. The 
Secretary of State agreed (APP/H4505/A/98/291671 & 736). 

Factory Outlet Centres 

29.Factory outlet centres are groups of shops specialising in the sale of 
factory seconds and end-of-line goods at discounted prices. They 
are usually found in out-of-centre locations and tend to draw 
customers from a wide catchment area, mainly by car. Paragraph 
3.9 of PPG6 stresses that the issue for planning policy purposes is 
not whether goods are sold at a discount, but whether the proposed 
development would divert trade in comparison goods away from 
established town centres; whether it would be accessible by a 
choice of transport modes; and whether it would have a significant 
effect on car use. 

Retail Parks 

30.While the early out-of-centre retail developments tended to take 
the form of isolated stores, there has been an increasing tendency 
to group new retail warehouses together in “retail parks”. Annex A 
of PPG6 defines a “retail park” as an agglomeration of at least 3 
retail warehouses. In addition to retail warehouses, “retail parks” 
will frequently include a food superstore, leisure facilities (such as a 
multi-screen cinema or a bowling alley) and catering facilities.  

Regional Shopping Centres 

31.These are defined in Annex A of PPG6 as out-of-town centres, 
generally having a retail floorspace of over 50,000 sq m gross, and 
typically offering a wide range of comparison goods. They may also 
contain substantial leisure and catering facilities and other services. 
As the name implies, they serve very extensive catchment areas. 
Examples include the Metro Centre (Gateshead); Meadowhall 
(Sheffield); the Trafford Centre (Manchester); Merry Hill (Dudley); 
Lakeside (Thurrock); Blue Water (Dartford); and Cribb’s Causeway 
(Bristol). Paragraph 3.5 of PPG6 notes that new regional shopping 
centres can cause severe harm to established town centres. 
Although exceptionally there may be circumstances in which further 
development of this sort could fulfil an important retail need, 
proposals should come forward through the relevant Regional 
Planning Guidance and Structure Plans. Proposals to extend 
regional shopping centres should be treated in the same way.  

May 2009        PT6 - RETAIL DEVELOPMENT : Version 3   
 

http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606915.pdf
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606915.pdf
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606915.pdf
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606915.pdf


The Requirement to Establish a Need for Retail Development  

32.Paragraph 1.10 of PPG6 indicates that planning authorities should 
consider the need for new retail development when they draw up 
their development plans. If there is no need for further 
development, there will be no need to identify additional sites in the 
development plan.  
  

33.On 11 February 1999, Richard Caborn in replying to a 
Parliamentary Question indicated that proposals for new retail and 
leisure developments that accorded with an up-to-date 
development plan strategy, or were proposed on sites within an 
existing centre, should not have to satisfy a test of need. However, 
where the development proposed was to be in an edge-of-centre or 
out-of-centre location, and was not in accordance with an up-to-
date development plan strategy, there would be a requirement to 
demonstrate the need for additional facilities. That requirement 
applied to proposals for the extension of existing stores as well as 
to free-standing schemes. In Wandsworth LBC v SSTLR & Tesco 
Stores it was held that the word “centre” in the expression “within 
an existing centre” in the 11 February 1999 Richard Caborn 
statement was clearly able to bear a meaning that extended beyond 
town centres in the strict sense, so as to include neighbourhood or 
local centres. It was therefore not necessary to demonstrate need. 
  

34.More recently, and additionally, on 10 April 2003 Tony McNulty 
clarified that: 

 need can be expressed in quantitative and qualitative terms, but 
greater weight will be placed on quantitative need for new retail 
provision, to be defined in terms of additional floorspace for 
comparison and convenience shopping; 
  

 where comparison and convenience goods are proposed to be sold 
within the same development, there should be evidence on the 
need for each type of goods; 
  

 regeneration is not considered to be an aspect of retail need in 
terms of the need test, but could be a material consideration; 
  

 the net additional employment created by a proposed development 
is not an indicator of retail need in terms of the need test, but could 
be a material consideration. 

35.In considering proposals for edge-of-centre or out-of-centre retail 
(or leisure) development, it is essential that Inspectors should 
reach clear conclusions about whether there is a need for a scheme 
of the type envisaged. First, they should come to an explicit 
conclusion as to whether the proposal is supported by an 
assessment of need in an up-to-date development plan. If it is not, 
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they should say whether there is other evidence before them that 
demonstrates the need for the scheme. In the absence of such 
evidence, it may well be that the scheme should be rejected in 
accordance with Government policy. 

Applying the Test of Need to Proposals to Relax Conditions 
Restricting Types of Goods to be Sold 

36.There has been some uncertainty as to whether the test of need 
and/or the sequential approach to site selection should not apply to 
cases in which appellants had sought relief from conditions 
restricting the range of goods that could be sold from existing 
stores. This apparent inconsistency seems to have arisen from the 
fact that Richard Caborn’s statement of 11 February 1999, which 
established the circumstances in which the test of need should be 
applied, referred specifically to “proposals for new retail and leisure 
development”. Similarly paragraph 1.10 of PPG6 refers to “a 
sequential approach to selecting sites for new retail development”. 
Both passages are capable of being interpreted to exclude proposals 
relating to the future use of existing retail premises. 
  

37.A potential problem may arise from such an interpretation. A 
Council may be satisfied that there is a specific need for a new DIY 
warehouse and, having had regard to the sequential approach, 
grant planning permission for development on an out-of-centre site 
subject to a condition restricting the types of goods to be sold. It is 
difficult to see why a superstore operator should then be permitted 
to use the resulting building for, say, convenience goods or a wider 
range of comparison goods without having to satisfy the 
requirements of the sequential approach. 
  

38.It seems that the Government’s intention may be that the test of 
need should apply to proposals for the relaxation of conditions of 
this type. In a case in Gloucester, an Inspector’s decision to allow 
an appeal against the Council’s refusal to relax a bulky goods 
condition on an out-of-centre store was challenged. The Secretary 
of State in submitting to judgement ‘accepted’ that there had been 
no evidence of the need for a wider range of goods to be sold from 
the premises. However, since the reasoning behind the Secretary of 
State’s decision to submit to judgement on that case is not in the 
public domain, Inspectors cannot explicitly take it into account as 
an expression of Government policy. 
  

39.Some Inspectors appear also to have interpreted paragraph 3.11 of 
PPG6 as meaning that the retention of a condition restricting the 
range of goods to be sold from an existing store can be justified 
only if the relaxation of that condition would have an adverse 
impact on an established centre. However, it is not clear that such a 
construction was intended. 
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Indicators of Need  

40.In the light of this policy, the demonstration of the need for the 
proposed development is likely to be a key issue in much retail 
casework. In assessing whether a need has been demonstrated for 
retail development, Inspectors are likely to be asked to consider a 
number of factors. However, although need can be expressed in 
quantitative and qualitative terms, greater weight should be placed 
on quantitative need for new retail provision, to be defined in terms 
of additional floorspace for comparison and convenience shopping. 

Qualitative Assessments of Need 

41.Local authorities (and Inspectors) may have great difficulty in 
foreseeing and planning for future innovations in retail practice (see 
paragraph 57 below). For instance, the long-term impact of internet 
shopping on the need for retail floorspace is currently a matter of 
conjecture. However, if adequate floorspace is not provided to 
accommodate changing retail requirements, there can be 
consequences. For instance, if there is an inadequate supply of new 
floorspace for food retailers, established outlets may begin to “over-
trade”. This condition is characterised by congestion in the aisles, at 
check-outs, and in car parks, particularly during peak periods; by 
the inability of staff to replenish stocks sufficiently quickly to keep 
up with sales; and by the inability of the store to offer a 
comprehensive range of goods. While it is often reflected in the 
store achieving a sales density (in terms of turnover per sq m) that 
is significantly higher than normal, inconvenient and unpleasant 
conditions may persuade shoppers to travel further afield in search 
of more attractive facilities. 
  

42.In the non-food sector, a lack of space locally may result in traders 
having to serve markets from stores in relatively remote locations. 
Such outcomes do not serve the shopping public well; they do not 
stimulate competition; and they are not consistent with the 
Government’s desire to reduce the need to travel. Evidence that 
convenience shops are already “over-trading”, or that retailers of 
comparison goods cannot find suitable premises in a particular 
area, may be a factor that points towards a need for additional 
retail floorspace. For instance, an uncontested estimate that at 
least 75% of the convenience spending generated in Tetbury was 
leaking away to other centres was material in persuade the 
Secretary of State on the question of the need for a new superstore 
(SW/P/5224/220/7). 
  

43.Although there might be a lot of underused floorspace in a town, 
this may be poorly located or ill-suited to cater for today’s shopping 
requirements. Traditional shop units fronting onto congested streets 
cannot accommodate the clear-span, single-level showrooms, with 
easy access and ample surface-level car-parking, that characterise 
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Quantitative Assessments of Need 

44.Retail capacity is a term used to describe the amount of shopping 
floorspace that could be sustained by the level of retail turnover 
available to a particular location at any given time. Retail capacity 
models are sometimes used to make projections of the potential 
requirement for floorspace. Generally separate models are used for 
food retailing and non-food retailing. The non-food sector is 
sometimes further sub-divided into bulky goods and non-bulky 
goods. But there is no agreed definition of “bulky goods”, and 
different practitioners may adopt different approaches to this 
matter, although generally the term covers furniture, carpets, 
electrical appliances and DIY goods, where retailers selling these 
products found it advantageous to locate outside town centres. 
Significantly, the Government’s current view is that there are very 
few goods that need to be sold from out-of-centre premises, and 
that it rests with developers and retailers to demonstrate that a 
majority of their goods cannot be sold from town centres.  
  

45.The methodologies used by practitioners in assessing retail capacity 
also vary in detail. However, a flow chart showing the main features 
of a retail capacity model is provided at Annex B. The starting point 
is generally to define the catchment area of the particular centre 
under consideration. In more sophisticated models, the catchment 
area may be broken up into a number of zones. Interview surveys 
of shoppers using the centre, and of people living in the 
surrounding area, may be used to define the extent of the 
catchment area. The surveys also provide information about the 
proportion of expenditure generated in the catchment area that is 
currently spent in the centre under investigation (the centre’s 
“penetration rate” or “market share”). In cruder models, the 
catchment area may be assumed on the basis of drive-time 
isochrones, and the proximity and size of competing centres. 
Assumptions are made about the amount of additional trade which 
may be attracted to the centre from beyond the defined catchment 
area; and about the proportion of expenditure generated within the 
catchment area which leaks away to be spent in retail outlets 
elsewhere.  
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46.The population of the catchment area at the base date is 
established by using Census information, electoral registers and 
similar data. A projection of the catchment area population for the 
design year is made, taking account of natural population dynamics 
and planned housing completions. Estimates of the retail 
expenditure generated within the catchment area are made for the 
base date and for the design year. These are usually based on data 
for retail expenditure per head (or per household) prepared by the 
Unit for Retail Planning Information (URPI) an independent research 
organisation. Assumptions about future expenditure patterns, based 
on current trends and projected increases in real incomes, must 
inevitably be somewhat uncertain. 
  

47.An assessment is made of the expenditure going to shops in the 
centre under consideration in the base year, and the sales density 
achieved by those shops is calculated. This is usually expressed as 
the annual volume of turnover per square metre of net floorspace. 
Net floorspace excludes those parts of a shop that are not used for 
retail sales, such as storage and preparation areas, offices, rest-
rooms and so on. The relationship between net and gross 
floorspace varies from one retail outlet to another. A factor of about 
60% has traditionally been used as a rule of thumb to calculate the 
net floorspace in convenience stores. However, this percentage may 
be increasing as a result of the introduction of more efficient 
retailing techniques. In particular, the amount of retail floorspace 
devoted to storage is being reduced by the practice of making 
deliveries from remote warehouses “just-in-time” to restock the 
shelves in the sales area.  
  

48.The estimated sales density achieved in the centre in the base year 
is compared with the performance of shops elsewhere to provide a 
measure of the extent to which there is an excess or deficiency of 
floorspace locally. At present there is a lack of comparative data on 
retail turnover to inform this exercise. The last comprehensive 
national survey of retail turnover was the 1971 Census of 
Distribution. However, below local authority level, ODPM are 
carrying out work to publish retail turnover for town centres. This is 
available for London at the moment, and will become available for 
the rest of England and Wales. Data is also published by the major 
retail chains about their own company’s sales density performance; 
and is available from local retail capacity studies undertaken by 
consultants. 

Projections of Need 

49.An estimate is next made of the potential expenditure that will be 
available to the centre in the design year. Sometimes it is assumed 
that the centre will maintain its current “market share” of the 
expenditure generated by residents of its catchment area. 
Sometimes it is assumed that, with the provision of additional 
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floorspace or other improvements, the centre may be able to “claw 
back” part of the expenditure generated locally that currently leaks 
away to retail outlets elsewhere. 

50.It is often argued that part of any increase in the future volume of 
turnover will be absorbed by the more efficient use of existing 
floorspace (ie by achieving higher sales densities in existing shops). 
Such claims should be examined critically in the light of the existing 
performance achieved. While Inspectors and the Secretary of State 
have allowed for efficiency increases of, say, 1% or 1.5% per 
annum in some cases, there is no rule to indicate that such an 
allowance should always be made. If shops are already “over-
trading” in the base year, an increase in their sales density of any 
great magnitude might be both unlikely and undesirable. However, 
retailers can increase the efficiency of existing floorspace in various 
ways. These include expanding their sales area, by reducing the 
need for storage space - for instance through the introduction of 
“just-in-time” deliveries; increasing the hours of trading - for 
instance through late night or Sunday opening; and increasing the 
value of the produce sold - for instance by stocking higher quality 
merchandise.  

51.Any increased turnover available in the design year, which is not 
absorbed by existing floorspace, will be available to support new 
retail development. Turnover figures are translated into floorspace 
requirements on the basis of assumed sales densities. These will 
vary significantly according to the type of retailing being 
considered. For instance, as a “ball-park” figure, a major foodstore 
might currently achieve an annual turnover of up to £8,000 per sq 
m or more. On average, non-food shops in a prosperous town 
centre might expect an annual turnover exceeding, say, £3,000 per 
sq m. Retail warehouses might trade at annual sales densities 
below £2,000 per sq m. These are crude approximations. In 
practice, there will be significant regional fluctuations, and 
differences reflecting the local retail arrangements and the 
prosperity of the town under consideration. 
  

52.The reliance to be placed on retail capacity studies should reflect 
the quality of both the data used and the assumptions made. These 
must be examined critically. Minor differences in assumptions about 
such matters as the extent of the catchment area, or “leakage and 
clawback”, or projected increases in personal expenditure, or the 
allowance to be made for the future increases in the efficiency of 
existing shops, can all have a profound effect on the estimated 
capacity for new retail development. At best, projections of this sort 
are likely to be susceptible to a wide margin of error. 
  

53.In cases where retail capacity studies are to be undertaken, a pre-
inquiry meeting should be held. Inspectors should try to ensure that 
studies are expressed in common prices, and that they adopt 
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a. all of the evidence necessary for a soundly reasoned decision has 
not been put before them; or, 
  

b. that a material part of the evidence they do have has not been 
adequately tested. 

54.The investigative role can be particularly important in call-in cases, 
where it is possible for the local planning authority to be on the 
same side as the applicant. Here, Inspectors should ensure that the 
other side of the argument is explored thoroughly, especially with 
regard to the matters fundamental to the decision, rather than 
seemingly accepting the statement of common ground without 
question. 

Retailer Demand  

55.One such factor may well be retailer demand. Retailers who wish to 
build new stores will argue that they would not be prepared to 
invest the substantial sums in question unless they were confident 
that there was an unmet need that they could help satisfy. They 
may be right, but their cases should be examined critically. Their 
proposals may be driven by a desire to be represented in a market 
that is already well served. In recent years there have been many 
cases in which different retailers have made planning applications 
for 2 or more separate superstore schemes in towns that would not 
have been able to support the aggregate quantity of development 
proposed. Rather than meeting a need, the aggregate amount of 
floorspace sought by the retailers would have constituted an over-
supply. 
  

56.Evidence of the demand for additional floorspace may come in the 
form of property agents’ lists of retailers who are seeking units of 
various sizes in the particular area, or who have expressed an 
interest in taking space in a proposed development. Such material 
should be treated with a degree of caution. An expression of 
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Innovations in Patterns of Retailing 

57.Another factor cited as evidence of need might be the changing 
nature of retailing itself. Paragraph 1.1 of PPG6 states that one of 
the Government’s objectives is to maintain an efficient, competitive 
and innovative retail sector. Past innovations in retailing 
techniques, and in the type and quantity of goods sold, have led to 
substantial increases in the stock of retail floorspace. But 
Government policy is that this should not be at the expense of the 
vitality and viability of town and other centres. 

The Sequential Approach to Site Selection 

58.Paragraph 4.13 of PPG6 indicates that all applications for retail 
developments of more than 2,500 sq m gross floorspace should be 
supported by evidence that the applicant has adopted a sequential 
approach to site selection. The guidance also indicates that 
occasionally the adoption of a sequential approach may be 
necessary for smaller developments, especially where they would 
be likely to affect a market town or a district centre.  
  

59.The sequential approach to site selection is described in paragraph 
1.11 of PPG6. It means that “the first preference should be for town 
centre sites, where suitable sites or buildings suitable for 
conversion are available, followed by edge-of-centre sites, district 
and local centres, and only then out-of-centre sites in locations that 
are accessible by a choice of means of transport”. The same 
approach applies to the identification of sites for other key uses that 
attract a lot of people, including entertainment facilities and office 
developments. Paragraph 1.9 of PPG6 makes it clear that, if an out-
of-centre development is proposed, “the onus will be on the 
developer to demonstrate that he has thoroughly assessed all 
potential town centre options”. In his reply to the Parliamentary 
Question of 11 February 1999, the Planning Minister made it clear 
that the sequential approach should apply to proposals to extend 
existing “edge-of-centre” and “out-of-centre” stores. 
  

60.More recently, and additionally, on 10 April 2003 Tony McNulty 
confirmed that applicants must demonstrate flexibility and realism 
in terms of the format, design and scale of their development, and 
the amount of car parking, tailoring these to fit local circumstance. 
He clarified that: 
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 where a class of goods is capable of being sold from a town centre 
location, that is the preferred location for the retail development. 
There should be flexibility in the scale and format of a proposed 
development to meet that objective. A retailing format that can 
only be provided at an out of town location is not regarded as 
meeting the requirements of this policy; 
  

 there should be evidence of more efficient design, layout and 
parking provision, greater use of multi-storey developments, mixed 
use development and opportunities for home delivery services; 
  

 development that would serve a wide catchment should be located 
in a centre that serves a similar catchment area; 
  

 as regards bulky goods retailing, it rests with developers and 
retailers to demonstrate that a majority of their goods cannot be 
sold from town centre stores. Developments involving the sale of 
bulky goods are not exempted from meeting the policy tests in 
PPG6 and subsequent clarifications.  

61.There is sometimes a dispute about whether a particular site falls 
within a town centre. Where the limits of the town centre are shown 
in the adopted development plan, that may be accepted as 
conclusive. On the other hand, the “Producing Boundaries and 
Statistics for Town Centres – England and Wales 2000 – ODPM 
Interim Report” (ODPM 2004) makes it clear that the boundaries of 
Areas of Town Centre Activity are not designed for policy purposes. 
They should not be seen as supplanting other town centre 
definitions, such as those in development plans which will continue 
to carry full weight. It is sometimes argued that the town centre 
should be regarded as being co-extensive with the primary 
shopping area for the purposes of applying the sequential approach 
to retail site selection. However, that view is not supported by 
Annex A of PPG6, which says that “in this guidance the term ‘town 
centre’ is used to cover city, town and traditional suburban centres, 
which provide a broad range of facilities and services ….”. The town 
centre is unlikely to be coterminous with the primary shopping 
area. 
  

62.It is also sometimes argued that the sequential test should be used 
to discriminate between potential sites within a centre, on the basis 
that one site is more central than another. However, in Safeway 
Stores Plc v SSETR & Stockton-on-Tees BC, the Court held that the 
sequential approach should not be applied in that way. 

Edge-of-centre Locations 

63.Disputes also arise about whether a particular site can properly be 
described as “edge-of-centre”. The key to this is that for shopping 
purposes, “edge-of-centre” locations must be within easy walking 
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distance of the primary shopping area, so that prospective 
customers will be able to move conveniently from one to the other, 
utilising facilities at both in a single trip. Paragraph 3.14 of PPG6 
indicates that the definition of “edge-of-centre” will vary from place 
to place. Large centres will usually be able to attract people to walk 
further than small centres. Whether a particular site is “edge-of-
centre” will also be determined by the local topography, including 
barriers to pedestrian movement such as major roads; and the 
attractiveness of the route between the site and the town centre. 
Most shoppers are unlikely to wish to walk more than 200 to 300 
metres, especially when carrying shopping. Annex A of PPG6 
describes “edge-of-centre” as “for shopping purposes, a location 
within easy walking distance (ie 200-300 metres) of the primary 
shopping area”. It should be noted that the reference point is the 
boundary of the primary shopping area rather than the boundary of 
the town centre, which may well be different. It is conceivable that 
a site lying immediately outside a defined town centre boundary 
could be too remote from the primary shopping area to be classified 
as being in an “edge-of-centre” location for retail development 
purposes. Although the threshold of 300 metres specified in PPG6 
might not be prescriptive, clear and robust reasons will be needed if 
an Inspector were to depart from it.  

 

Smaller Centres 

64.The sequential approach indicates that district and local centres are 
to be preferred to out-of-centre sites in the location of new retail 
developments, and the relevant centres in which to search for sites 
will depend on the nature and scale of the proposed development 
and the catchment that the development seeks to serve. Therefore, 
this does not mean that district or local centres would be 
appropriate for any scale or type of retail development. In 
particular, they might not be appropriate locations for superstores 
or retail warehouses. These could well be out-of-scale with the 
centre and its catchment, and might effectively perform as out-of-
centre stores. 

Availability of Sites 

65.As noted above, the guidance in paragraph 1.11 of PPG6 is that 
preference should be given to the selection of town centre sites, 
where such sites are available. Paragraph 1.12 of PPG6 enjoins 
local authorities to identify sites that are “suitable, viable for the 
proposed use, and likely to become available within a reasonable 
period of time”. Although issues sometimes arise as to whether 
town centre (or edge-of-centre) sites identified in the application of 
the sequential approach properly meet these criteria, paragraph 
1.10 of PPG6 indicates that all potential town centre options should 
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have been thoroughly assessed before less central sites are 
considered for development. Inspectors may wish to consider 
couching the issue in such terms as “whether, following a thorough 
assessment, any suitable town centre (or edge-of-centre) sites 
have been identified, on which the established need for retail 
development could be met”.  
  

66.Established retailers operating from out-of-centre sites may 
sometimes seek to extend their premises, arguing that the 
provision of an equivalent amount of floorspace on an available 
town centre site would be neither suitable nor viable in the context 
of meeting their requirements. Such arguments should be treated 
on their merits.  

Flexibility 

67.Paragraph 1.12 of PPG6 stresses the need for flexibility in the 
approach to the selection of sites for retail and leisure development. 
It indicates that the format, scale and design of proposed 
developments, and the arrangements for car parking, should be 
tailored to meet local circumstances. While there may not be a 
single site within a town centre that could accommodate a large 
retail or leisure development scheme, consideration should be given 
to whether the need identified could be met by smaller 
development schemes on town centre (or edge-of-centre) sites. 
Paragraph 1.13 of PPG6 notes that some town centres, particularly 
those of small and historic towns, will not have sites that are 
suitable for large-scale schemes. Developments in such centres 
should be appropriate to the size of the centre. Possibly as a 
response to this requirement for flexibility, a number of retail 
operators are moving towards smaller formats that can be 
accommodated in town centres. Examples include the Tesco 
“Metro” and Sainsbury “Local” foodstores. 
  

68.A question that sometimes arises is whether the large-scale 
development proposed would constitute the only way of meeting 
the identified need. In Bannertown Developments Ltd v SSE & 
Cotswold DC, the Appeal Court ruled that although the Inspector 
concluded that there was capacity for additional retail floorspace, 
that conclusion “was not an acceptance that there was a need to 
provide the retail floorspace in the form of warehousing”.  
  

69.Paragraph 3.3 of PPG6 accepts that “some types of retailing, such 
as large stores selling bulky goods, may not be able to find suitable 
sites, either in or on the edge of town centres”. It is frequently 
argued that retailers selling bulky goods, such as furniture, carpets, 
“white” electrical goods, co-ordinated soft furnishings and heavy 
DIY materials, must have single-level warehouse accommodation 
immediately adjacent to surface car parks. This is partly because 
retailers prefer to sell such goods from large showrooms with 
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extensive areas of floorspace for display and storage; and partly 
because customers are unable to manhandle heavy and awkward 
loads long distances from the check-out to a car in, say, a multi-
storey car park. However, this argument should be viewed with 
caution in assessing whether a flexible approach has been adopted 
in accordance with PPG6. It should be remembered that, 
traditionally, electrical appliances, carpets and furniture, have all 
been sold from department stores and other High Street shops. 
Their display and sale does not necessarily require a retail 
warehouse format, with extensive areas of adjacent surface 
parking. They do not have to be manhandled from the shop to the 
customer’s car. They can be, and frequently are, delivered to the 
customer’s home. Developments involving the sale of bulky goods 
are not exempted from meeting the policy tests in PPG6 and 
subsequent clarifications  

Accessibility 

70.The sequential approach provides exceptionally that retail 
development may be permitted on an out-of-centre site, if there is 
no alternative site in or at the edge of an established centre, but 
only if the out-of-centre site is accessible by a choice of means of 
transport. The purpose of this is to ensure that there should be 
realistic alternatives to car access, in line with the key aims of 
PPG13. Further advice is given in paragraphs 4.6 to 4.8 of PPG6. 
Although no quantified standard of access is specified in the policy, 
the intention is that there should be a genuine choice of travel 
modes. It is unlikely that out-of-centre sites without good public 
transport services and good pedestrian and cycle links will be 
suitable for major retail development.  

The Impact of New Retail Development 

Vitality and Viability 

71.One of the key tests for assessing new retail developments set out 
in PPG6 is the impact that the proposed scheme would have on the 
vitality and viability of existing centres; ‘viability’ being concerned 
with a town centre’s trade and ‘vitality’ with its character. 
Paragraph 1.1 of PPG6 stresses that it is not the role of the 
planning system to restrict competition or preserve existing 
commercial interests. Consequently, the fact that a proposed 
development might have an adverse effect on the trade of a 
competing shop would not, in itself, be a matter of concern, unless 
the failure of that shop would significantly affect the vitality or 
viability of the particular centre.  
  

72.Paragraph 2.2 of PPG6 identifies certain features on which the 
vitality and viability of centres depend. These are the retention and 
development of a wide range of attractions and amenities; the 
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maintenance of an attractive environment; good accessibility to and 
within the centre; and continuing investment in the development or 
refurbishment of buildings. Figure 1 (pg 10) of PPG6 proposes some 
indicators against which the vitality and viability of a centre may be 
monitored. 
  

73.Changes in the mixture of uses in a centre can clearly provide a 
measure of vitality and viability. In the retail sector, changes in the 
number of leading multiples represented in a centre can provide a 
good barometer. The emergence of numerous marginal businesses, 
such as charity shops and shops selling second-hand goods, can 
serve as a signal of failing viability. Variations in the proportion of 
vacant street-level property in the centre provide another indicator, 
although PPG6 warns that this must be used with care. Retailers 
may be discouraged from closing unprofitable branches before their 
long leases expire, notwithstanding the failing viability of a centre. 
On the other hand, vacancies will arise from time to time in even 
the strongest centre, for a variety of reasons, including the 
assembly of land for redevelopment.  
  

74.Movements in rental values within primary shopping areas may 
provide another useful guide to viability. Usually these are quoted 
for “Zone A” (ie the first 6 metres depth of floorspace from the 
shopfront). Most shop premises are subject to periodic rent 
reviews, which will reflect the fortunes and prospects of the 
particular centre.  
 
  

75.Commercial yields are also sometimes cited as providing evidence 
of the long-term viability of a centre, although PPG6 cautions that 
this indicator should be used with care. The commercial yield is the 
ratio between the annual rental and the capital value of a property, 
expressed as a percentage. When investors have confidence in the 
long-term profitability of a centre, capital values increase. Rents, 
which may be fixed for relatively long periods, and which are 
constrained by the willingness or ability of tenants to pay, may not 
rise so quickly. As a result, the commercial yield will fall. However, 
investors will be prepared to accept a lower return on their capital if 
they are confident about the future security of their investment. 
Conversely, rising commercial yields are indicative of a lack of 
confidence by investors and may give rise to doubts about a 
centre’s long-term prosperity. In other words, higher returns on 
capital are associated with greater risk.  
  

76.Other indicators of vitality and viability described in PPG6 include 
pedestrian flows; accessibility; the perception of safety and the 
incidence of crime; environmental quality, in terms of both pollution 
levels and amenity; and the views and behaviour of customers. In 
practice, it may not be difficult to identify a shopping centre that is 
already failing by reference to these indicators. The harder task is 
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to assess the likely impact of proposed developments that have not 
yet taken place. 

Impact Assessments  

77.Paragraph 4.13 of PPG6 states that all applications for retail 
development of over 2,500 sq m gross floorspace should be 
supported by evidence about their likely economic impact on town 
centres, local centres and villages, including consideration of the 
cumulative effects of recently completed developments and 
outstanding planning permissions. In practice, the techniques used 
in making impact assessments mirror those used in retail capacity 
studies. Once again, separate assessments are normally made for 
food and non-food retailing. 
  

78.The turnover of the proposed development is estimated for the 
design year on the basis of an assumed sales density. This may 
reflect planned company average performance or some similar 
indicator. The turnover captured by the new development will no 
longer be available to competing facilities, such as established 
centres and existing out-of-centre traders. An assessment will be 
made of the value of trade likely to be captured from each of these 
sources. This will depend on judgement. It will reflect the relative 
size, accessibility and format of the competing retail attractions, 
and may be informed by survey material relating to the observed 
impact of similar developments that have taken place elsewhere. It 
is often argued that, where an area is already well served by out-
of-centre retail facilities, a new out-of-centre development will be 
likely to draw the bulk of its turnover from those facilities rather 
than from town centre shops. Evidence in support of such claims 
should be examined critically. 
  

79.Estimates are prepared of the expected turnovers of the existing 
retail facilities, both with and without the proposed development, 
using retail capacity study techniques. The difference between 
these values represents the diversion of trade from each of the 
existing facilities to the new development.  
  

80.Paragraph 4.14 of PPG6 stresses that impact assessments need 
usually adopt only a broad approach. Parties should, where 
possible, agree data (such as trends in sales density, population, 
expenditure and efficiency in the use of floorspace) before 
preparing retail impact assessments. Information on areas of 
dispute should be presented in a succinct and comparable form. In 
cases where retail impact assessments are to be made, a pre-
inquiry meeting should be held. Further advice is given at 
paragraph 53 above.  

Levels of Diversion 
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81.There is no standard level at which the diversion of trade away 
from an existing centre is deemed to have an unacceptable impact 
on that centre’s vitality or viability. Much will depend upon the 
centre’s current health and prosperity. While it is sometimes argued 
that a trade diversion of less than 10% is unlikely to have a 
significant effect on a centre’s vitality and viability, there appears to 
be no particular authority for such a contention. Indeed, within the 
overall impact on a centre, it may be critical whether or not a 
particular retail sector (eg household goods) is adversely affected. 

Impact on Prospects of Town Centre Improvement 

82.Paragraph 4.3 of PPG6 states that, in assessing applications for 
developments that may have an impact on an existing centre, 
consideration should be given to the extent to which the strategy 
for that centre would be put at risk. It also indicates that 
consideration should be given to the likely effect on the future 
private sector investment needed to safeguard the centre’s vitality 
and viability. Inspectors may therefore conclude that the 
advantages of a proposed out-of-centre development would be 
outweighed by the harm to the future vitality and viability of the 
town centre and reject a proposed retail development because of its 
potential impact on future investment.  

 

Travel and Car Use 

83.Retail development proposals should be assessed against the key 
objectives set out in PPG13. These are to promote more sustainable 
transport choices for both people and freight; to promote 
accessibility to jobs, shopping, leisure facilities and services by 
public transport, walking and cycling; and to reduce the need to 
travel, especially by car. As a major generator of travel, paragraph 
1.3 of PPG6 indicates that retail development should be located in 
existing centres, where access by a choice of means of transport, 
not only by car, is easy and convenient. 
  

84.Guidance on the numbers of trips likely to be generated by retail 
floorspace is available from databases such as TRICS (which 
reflects survey evidence gathered nationally) and TRAVL (which is 
specific to London). However, the reliance to be placed on these 
sources should reflect the age of the survey material on which they 
are based. Recent innovations such as Sunday trading and 24-hour 
opening have had a significant effect on retail travel patterns.  
  

85.In order to be attractive, public transport services must be available 
close to the shops; and they must pass close to the prospective 
user’s home. The considerations to be taken into account are 
similar to those that apply to the definition of edge-of centre sites. 
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Few people will wish to walk more than 200-300 metres carrying 
shopping, in order to use public transport. Topographical barriers to 
pedestrian movement, such as busy roads and steep gradients, 
may reduce that distance. The frequency of the public transport 
service, and the likely waiting time, are also likely to be important 
considerations. 
  

86.The volume of shopping trips made on foot is likely to reflect the 
number of people living within walking distance of the retail facility 
and the quality of the pedestrian links. People who are already in a 
town centre (say, for employment purposes) may make secondary 
pedestrian shopping trips on foot, for instance during their lunch 
hour. Cycling accounts for very few shopping trips. However, 
facilities should be made available to accommodate cyclists visiting 
new retail developments, including links to dedicated cycle routes 
where this is practicable and appropriate. 
  

87.Journeys that serve a number of different purposes are known as 
“linked trips”. For instance, a person might make a single trip to a 
town centre to look for a new suite of furniture, buy some 
groceries, borrow a library book, and watch a film. Such a “linked 
trip” will be possible if the furniture stores, the food shops, the 
library and the cinema are all within easy walking distance of one 
another. However, if the furniture warehouses, the food superstore 
and the cinema are scattered on various out-of-centre sites, the 
person in question might have to make four separate journeys 
instead of one, and travel much further by car as a result. A retail 
park that provides a superstore, some retail warehouses, and 
entertainment facilities such as a cinema or a bowling alley, may 
well offer the opportunity for some “linked trips”. But its potential in 
this respect is unlikely to match that of an established town centre. 
  

88.Paragraph 4.10 of PPG6 notes the argument that the provision of 
more stores can reduce the need for travel. The promoters of out-
of-centre retail developments frequently contend that their scheme 
will lessen the need for people living nearby to drive to shops in 
more remote locations. Evidence in support of such claims should 
be examined critically. 
  

89.Traffic Impact Assessments (TIAs) have often been undertaken to 
examine the likely effect of major retail developments on the 
operation of the road network. They may highlight potential 
problems, such as increased congestion at a particular junction or 
increased “rat-running” through residential streets. The solutions 
may range from relatively small-scale measures, such as the re-
phasing of traffic signals, to major highway schemes. They may be 
secured through the imposition of a negative (Grampian) condition; 
or through a planning obligation. 
  

90.Paragraph 23 of PPG13 indicates that more wide ranging Transport 
Assessments (TAs) now replace TIAs. These should be submitted 
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where developments will have significant transport implications, 
whether for small schemes or major proposals. Where appropriate a 
travel plan should be included. In particular, where the proposed 
development is over the threshold of 1,000 sq m referred to in 
Annex D to PPG13, the First Secretary of State takes the view that 
the proposal should be regarded as a major development, and that 
a travel plan should have been submitted alongside the planning 
application. 

Car Parking 

91.Advice on the provision of car parking to serve retail developments 
is set out at paragraphs 2.30 to 2.32 of PPG6. Parking provision at 
peripheral developments should not be set at high levels, which 
would have the effect of disadvantaging town centres. In 
accordance with PPG13, new developments should be subject to 
parking standards that are expressed as maxima. In town centres, 
car parks should serve the centre as a whole, rather than individual 
developments. 
  

92.Government policy on car parking is set out in paragraphs 49-56 of 
PPG13. Paragraph 49 says that car parking takes up a large amount 
of space and reduces densities, and that reducing the amount of 
parking in new development (and in the expansion and change of 
use in existing development) assists sustainable travel choices. It 
seeks lower levels of parking in association with new development 
than have been achieved to date. The guidance sets out new 
national maximum parking standards for retail developments of 
over 1,000 sq m gross. These are 1 parking space for every 14 sq 
m of gross floorspace for food retailing; and 1 parking space for 
every 20 sq m of gross floorspace for non-food retailing. In the past 
minimum parking standards were used and many development 
plans specify parking requirements that are excessive in relation to 
these Government policies.  
  

93.The advent of Sunday shopping and late night opening has had the 
effect of reducing the pressure on parking spaces at peak times, 
and many retail car parks may now have spare capacity. This is 
reflected in the number of recent proposals for the extension of 
retail outlets onto land formerly used for parking.  

Retail Development on Land Allocated for Other Uses 

94.Paragraph 3.23 of PPG6 indicates that retail developments should 
not normally be permitted on land allocated for other uses in a 
development plan. Particular reference is made to land reserved for 
industry and employment. While retail development will provide a 
source of employment, this may be off-set by job losses elsewhere 
in the area resulting from the diversion of trade. The development 
of potential housing land for retailing will have the effect of limiting 
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the range and quality of sites available for residential development. 
Land designated for use as playing fields or open space should not 
be used for retail purposes, unless replacement facilities of equal 
recreational and amenity value are to be provided. In refusing 
permission for a retail development at Stapleford, the Secretary of 
State agreed with the Inspector that the loss of a 1.5 ha playing 
pitch would be unacceptable. The Inspector had found that the 
replacement recreational facility proposed would have been less 
accessible, and would have had a different character 
(EMP/3015/220/4). 

Planning Conditions 

95.Paragraph 3.11 of PPG6 provides advice on the imposition of 
planning conditions to prevent out-of-centre developments from 
changing their composition in such a way as to pose an unexpected 
threat to the trading position of established centres. Such 
conditions might limit the range of goods to be sold from proposed 
retail outlets. However, paragraph 107 of Circular 11/95 makes it 
clear that they should apply only to the main ranges of goods (eg 
food and convenience goods, hardware, electrical goods, furniture 
and carpets). Conditions should not be imposed to control details of 
particular products to be sold. 
  

96.The imposition of a condition limiting the range of goods to be sold 
might also be appropriate where a developer has established the 
need for an edge-of-centre or out-of-centre store to sell a limited 
range of produce, such as DIY goods. The re-use of such a store to 
sell, say, foodstuff, furniture or clothing, for which no need has 
been demonstrated, would arguably be contrary to Government 
policy. 
  

97.Paragraph 3.11 of PPG6 also indicates that conditions can be used 
to prevent a large retail development from being sub-divided into a 
large number of small shop units, such as to create a factory outlet 
centre. Unless such conditions are imposed, retail warehouses can 
be sub-divided into several small outlets without the need for 
planning permission. The physical sub-division of a large store 
would not constitute development if there were no material effect 
on the external appearance of the building. Furthermore, the 
introduction of a large number of separate traders would not 
necessarily require even the erection of internal partitioning. In 
view of this, a condition to control sub-division might specify a 
minimum unit size and require that each unit be occupied by a 
single retailer trading under a single business name.  
  

98.It is important that, where outline planning permission is granted 
for retail development, the decision should limit the size of the 
proposed building to that which would be acceptable having regard 
to the established need and any considerations of impact, and if 
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necessary by the imposition of an appropriate condition. If there is 
a risk that expansion within the proposed building (eg by creating a 
mezzanine floor within the shell of the building) would be likely to 
have an adverse impact on neighbouring centres, a floorspace limit 
may need to be imposed by condition, even when permission is 
granted for fully detailed retail development schemes. 
 
The following may be a useful model: 

"The gross floorspace of the building hereby permitted as first 
constructed shall not exceed **** square metres.  The building 
shall not subsequently be altered such that the gross floorspace 
exceeds **** square metres".  

  

99.Further advice on imposing conditions, including Grampian type 
conditions and conditions to regulate the hours at which premises 
may operate, is given in Chapter 1L (GP8) on Use of Conditions in 
the Inspectors’ Handbook.  
 

Planning Obligations 

100. Prospective developers often offer Section 106 obligations in 
connection with major retail development schemes. Where such 
offers are relevant to the proposed development, they will 
constitute material considerations and must be taken into account 
by Inspectors. However, the weight to be attached to them will be a 
matter for the Inspector’s judgement. Government policy is set out 
in Circular 1/97. This indicates that an obligation should be given 
significant weight only if it is necessary to overcome some valid 
planning objection to the proposed development. In addition, an 
obligation should be fairly and reasonably related to the proposed 
development in scale and kind. It is important to remember that 
these tests are matters of policy rather than law. They will affect 
the weight to be attached to an obligation, rather than the 
materiality of the obligation.  
  

101. Particular difficulties arise in cases where planning applications are 
submitted for retail schemes by competing developers on different 
sites in an area that is likely to have the capacity to support only 
one of the proposed developments. In these circumstances, certain 
developers may try to influence the choice of the decision-maker by 
offering benefits that would make their scheme especially 
attractive. Alternatively a planning authority may actively seek 
benefits of this sort, inviting prospective retail developers to select 
from a menu of benefits. Although such benefits may not be 
necessary to overcome planning objections, they may still be 
material considerations to properly be taken into account in 
deciding planning applications or appeals as the test of necessity is 
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not a legal requirement. However, in any case of this sort, the 
Government’s policy should be applied to the effect that no 
significant weight will be attached to unnecessary benefits, 
notwithstanding their materiality.  

Changes of Use 
 
Mixed Uses in Shopping Centres 

102. Government policy recognises the need for a diversity of uses in 
shopping areas, and the flexible use of premises where this could 
be achieved without harm to the environment or local amenity.  
Paragraph 15 of Circular 13/87 observes that the character and 
vitality of shopping centres depend on many factors, including the 
range of facilities.  It says that “service uses, including fast food 
restaurants, contribute to that vitality”.  Paragraph 18 of Circular 
13/87 notes that “banks and building society offices are part of the 
established shopping scene”; and that “other newer financial and 
professional services need to be accommodated in shop type 
premises”.  The introduction of Use Class A2 was designed to 
permit “free interchange within a wide range of service uses which 
the public now expects to find in shopping areas”.  
  

103. The Government’s support for mixed uses in town centres is re-
affirmed in PPG6.  Paragraph 2.24 of PPG6 states that the vitality of 
town centres depends on flexibility in the use of floor space.  
However, paragraph 2.25 notes that “changes of use, whether in 
town, district or local centres, can …. sometimes create new 
concentrations of single uses such as restaurants and takeaway 
food outlets, where the cumulative effects can cause local 
problems”.  It continues, “proposals should be assessed not only on 
their positive contribution to diversification, but also on the 
cumulative effects on such matters as loss of retail outlets, traffic, 
parking and local residential amenity”.  There may be cases where 
a concentration of Class A3 uses would damage the shopping 
function of a centre; and cause parking and amenity problems, 
especially in the evening. 
  

Primary and Secondary Retail Frontages 

104. Paragraph 6 of Annex B to PPG6 suggests that local plans may 
distinguish between primary and secondary retail frontages in town 
centres. Primary frontages may be restricted to a high proportion of 
Class A1 (Shop) uses. However, “there should be scope for more 
flexibility of use in secondary frontages; in those areas 
diversification has most to contribute”.  

105. This approach has been adopted in several local plans. In some, 
primary and secondary frontages have been distinguished on the 
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basis of commercial rental values, as advocated in PPG6. In other 
cases, the criterion for identifying primary and secondary shopping 
areas has been the current proportion of Class A1 uses in the 
frontage (despite the advice in PPG6 that this is not a good 
indicator). Some local plans define primary and secondary 
frontages by reference to the intensity of pedestrian movement (or 
“footfall”), although certain uses in Classes A2 and A3 may attract 
significantly more pedestrian movement than some shops in Class 
A1. Otherwise, the basis for the discrimination between primary 
and secondary frontages appears to have been a subjective 
judgement. 
  

106. It is sometimes argued in appeals that premises classified as part 
of, say, a primary frontage in an adopted local plan, should properly 
be treated as coming within the secondary shopping area. It is not 
for appeal Inspectors to conclude that the local plan is 
misconceived; nor is it for them to attempt to redraw the 
boundaries shown on the local plan proposals map. They should 
establish, first, whether the proposed scheme would comply with 
the relevant policy. If it would not, they should consider whether 
there are material considerations that should tell in its favour. 
These may include whether the development plan is up to date (ie 
whether there have been any relevant changes of circumstance 
since its adoption); and whether the benefits accruing from the 
proposed development would be sufficient to justify a departure 
from development plan policy.  

Policies to Protect Retail Frontages 

107. Many local plans contain policies that aim to protect the retail 
character of particular shopping frontages. These may limit the 
proportion of the frontage that can be used for purposes falling 
outside Class A1. Or they may stipulate the maximum number of 
adjacent units in which non-shop uses can be introduced, so as to 
prevent the emergence of significant lengths of “dead” frontage 
within a shopping area. Long “dead” frontages can weaken the 
trading position and viability of adjacent retailers. Their negative 
effect may be particularly severe when the uses within them attract 
little pedestrian traffic or fail to provide a lively image. In some 
cases, the non-retail businesses in “dead” frontages may be closed 
at times when neighbouring shops will be open. For instance, some 
restaurants may open only at lunch-time and in the evening. Banks 
may not open at the weekend. Solicitor’s offices may be unlikely to 
provide an attractive window display or generate a significant 
degree of pedestrian activity. 
  

108. While appellants may argue that the limitations imposed by policies 
to protect retail frontages are arbitrary or misconceived, it is not for 
Inspectors to rewrite adopted development plans. In each case, the 
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Inspector should come to a clear conclusion about whether the 
proposed development would breach the policy. Other material 
considerations to be taken into account may include the amount of 
vacant retail accommodation in the centre, the length of time 
during which it has been vacant, and the prospects of it being 
reoccupied by retailers. Weight may be attached to the fact that the 
appeal premises themselves have been vacant for a protracted 
period. The negative effect of a “dead” frontage may be less severe 
than that of disused floorspace, since vacant premises are more 
likely to give rise to problems of poor maintenance, vandalism and 
dereliction. It will also be necessary to take account of evidence 
about the need for the proposed use, and about the opportunities 
for it to be accommodated elsewhere in the vicinity.  

Traffic and Parking Issues in Change of Use Cases 

109. Traffic and car parking are commonly raised as issues in cases 
concerning the proposed change of use of retail premises. Evidence 
may be produced to support the argument that, say, a hot food 
takeaway is likely to generate much more traffic and a greater 
demand for parking space than the retail shop that previously 
occupied the premises. In such cases the Inspector should have 
regard to any parking policies and standards contained in the 
development plan, and to the likely implications of the proposed 
development for the safe movement of traffic. Paragraph 4.6 of 
PPG6 advises that developers should not be required to provide 
more parking spaces than they themselves wish, unless there are 
significant road safety or traffic management implications. 
  

110. It is also sometimes argued that the patrons of takeaways have a 
particular propensity to park on the highway immediately outside 
the premises, regardless of any parking restrictions. This behaviour 
apparently derives from the notion that the visit to the takeaway 
will be too short to justify the inconvenience of finding an 
authorised parking space. However, the practice can result in traffic 
congestion and jeopardise road safety. Similar arguments may arise 
in cases relating to the introduction of banks or building societies, 
particularly if an automatic telling machine is to be installed. 
  

111. Although unlawful parking at the kerbside is controlled under other 
legislation, it is capable of being a material planning consideration. 
For example, if there was a significant risk that road safety would 
be jeopardised as a result of unlawful car parking resulting from the 
proposed development.  
 
 

Special Issues Relating to Class A3 (Food and Drink) 

Noise and Disturbance 
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112. Proposals to introduce Class A3 uses into shopping parades can 
give rise to particular problems. Restaurants, bars and hot food 
takeaways may well be open for business late into the evening. 
They may give rise to significant levels of noise at times when 
neighbouring residents will reasonably expect some peace and 
quiet. While the imposition of a planning condition to regulate the 
emission of noise from the premises can help, disturbance may also 
arise outside the building as patrons come and go. Typical problems 
include the use of raised voices, the slamming of car doors and the 
revving of engines.  
  

113. Arguably, people who live in a town centre cannot reasonably 
expect the same degree of tranquillity as would characterise an 
exclusively residential neighbourhood. And visitors to a town centre 
are entitled to expect catering facilities to be available in the 
evening. Paragraph 2.19 of PPG6 deals with the evening economy 
and refers to the need for uses such as restaurants, cafes and pubs 
to be addressed. But clearly a balance has to be struck.  
  

114. A condition restricting opening hours may provide a solution (see 
Circular 11/95, Appendix A, No 66). However, this should not 
negate the benefit of the permission granted. For instance, it would 
be unreasonable to impose a condition requiring that a bar or 
restaurant close at 2000 hours if the appellant sought to cater 
mainly for the late evening trade. In such circumstances either late 
opening should be permitted or the appeal should be dismissed.  
  

115. It should be noted that once an unrestricted planning permission 
has been granted for the introduction of a Class A3 use, it will be 
lawful for the proprietor to use the premises for any purpose falling 
within Class A3 without the need to obtain any further planning 
permission. So, if an appellant seeks permission for a café which 
would be open during normal shopping hours, and an unrestricted 
planning permission is granted, the premises could then be used as 
a hot food takeaway and stay open late into the night without the 
need for any further permission. Inspectors should therefore 
exercise caution before granting an unrestricted permission for an 
A3 use. However, conditions should not be imposed without the 
parties having had an opportunity to consider the matter. It should 
also be noted that paragraph 87 of Circular 11/95 advises that 
“save in exceptional circumstances, conditions should not be 
imposed which restrict …. changes of use which the Use Classes 
Order would otherwise allow”. 

Cooking Smells and Fumes 

116. Appeals concerning proposals to introduce Class A3 uses may also 
give rise to issues concerning the impact of cooking smells and 
fumes on residential amenity. Modern, properly installed and 
maintained ventilation equipment can be effective in reducing the 
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level of nuisance. Whether it can reduce smells to an acceptable 
level in a particular location will depend upon the circumstances of 
the case. This will be a matter for the Inspector’s judgement, and 
will depend upon such factors as the proximity of the nearest 
residents and the feasibility of running a flue away from their 
accommodation. For example, it could be unsatisfactory to install 
the vent from a restaurant kitchen immediately beneath the window 
of a residential flat. The visual impact of a proposed flue might also 
be a material consideration. To ensure that ventilation equipment 
continues to work effectively, it may be necessary to impose a 
condition requiring that it be operated and maintained in 
accordance with the manufacturer’s instructions. 

Litter 

117. The problem of litter being dropped by prospective customers is 
sometimes raised as an issue in cases concerning fish and chip 
shops and other hot food takeaways. Although this matter is 
controlled by other legislation, it is capable of being a material 
planning consideration. In appropriate cases, Inspectors may wish 
to consider whether conditions requiring the provision of litter bins 
should be imposed. Such bins may be stationed within the premises 
or on the forecourt, where this is under the control of the appellant. 
However, a condition should not require works to be undertaken on 
land that is neither within the application site nor under the 
appellant’s control. 

Special Issues Relating to Amusement Centres 

118. The term “amusement centres” covers uses offering such diversions 
as prize bingo; “amusement-with-prizes” machines (eg fruit 
machines); and “amusement-only” machines (eg pin tables and 
video games). The advice in paragraph 2 of Annex D to PPG6 is 
that:- 
 
 “ Amusement centres are most appropriately sited in secondary 
shopping areas, or in areas of mixed commercial development. 
They are unlikely to be acceptable in primary shopping areas, close 
to housing, or near schools, churches, hospitals and hotels. An 
amusement centre which is likely to affect visual amenity or cause 
noise or disturbance will normally be out of place, especially in 
conservation areas or other places of special architectural or 
historic character. Different considerations may arise in resort 
towns, where the seafront or pier may be preferred locations. “ 
  

119. The potential for noise and disturbance is often a key issue in 
amusement centre cases. This may well depend upon the type of 
activity proposed. Where the facility offers “sessional games” such 
as bingo, large numbers of people are likely to leave the premises 
at the same time. This may have amenity and traffic implications. 
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Arcades providing “amusement-only” machines may become a focal 
point for gatherings of young people, and may also remain open 
during the evening. On the other hand, amusement centres 
providing “amusement-with-prizes” machines tend to cater for 
adults on shopping trips. Usually they are open only during normal 
shopping hours. 
  

120. It is sometimes argued that amusement centres should be resisted 
on moral grounds. However, Inspectors should confine themselves 
to a consideration of the planning issues arising from the specific 
proposals before them (e.g. the likely effect of the development on 
the character and appearance of the land, on amenity and on 
traffic). They should be careful not to become embroiled in moral 
arguments. 

Rural Retailing 

Village Shops 

121. Government policy on shopping in rural areas is set out in 
paragraphs 3.20 to 3.22 of PPG6. This emphasises the crucial role 
that village shops play in maintaining viable communities. Such 
shops may be free-standing; or they may be attached to some 
other use, such as a public house, a petrol filling station or a farm. 
The Government encourages a positive approach to applications for 
the extension of village shops, where this is designed to improve 
viability. Conversely, when considering applications that would 
entail the loss of a village shop, for instance by the re-use of the 
premises for residential purposes, account should be taken of the 
importance of the shop to the local community. In considering 
proposals for farm shops or shops at petrol filling stations, it may 
be necessary to consider the likely impact of the proposed 
development on any nearby village shops. Where this would be 
significant, it may be appropriate to impose a condition limiting the 
broad types of produce that can be sold from the proposed outlet. 

 
Farm Shops 

122. Farm shops can also serve a vital function in rural areas. They help 
meet the demand for fresh produce, provide a source of 
employment, and contribute to the diversification of the rural 
economy. Additional advice is given in paragraphs C13 to C16 of 
Annex C to PPG7. Planning permission is not required for the use of 
a building on a farm for the sale of unprocessed goods produced on 
that holding, as such a use would be ancillary to the primary 
agricultural use. However, the development of a farm shop selling a 
significant amount of produce obtained from elsewhere will require 
planning permission.  
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123. In considering such cases, regard must be had to the relevant 
provisions of the development plan. Material considerations may 
also include the desirability of offering a wide selection of goods and 
providing continued employment throughout the year, by 
supplementing the seasonal produce grown on the farm. Other 
matters to be taken into account may include the amount of traffic 
likely to be generated; the proposed access and parking 
arrangements; and the impact of any new buildings proposed on 
the character of the countryside. It is sometimes argued that a 
condition should be imposed to require that a specified proportion 
of the goods to be sold through a farm shop should have been 
produced on the holding. It will be for the Inspector to consider the 
need for such a condition and its likely enforceability. 
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Annex A 

Glossary  
 
A glossary, covering types of shop, types of centre and types of location,  
is provided in Annex A of PPG6.  In addition, the following terms are 
widely used in retail planning casework:- 

  
Bulky goods               products which are too heavy or awkward to be 

carried away by a purchaser; examples include 
furniture, floor coverings, “white” electrical goods and 
building materials 

  
Capacity                    the amount of floorspace that can be supported by 

the turnover available to a shopping venue at any 
given time 

  
Catchment area       a defined area from which a shopping facility draws 

a significant part of its trade 
        
Clawback                   the process whereby a shopping centre recaptures 

expenditure generated within its catchment area, 
which was previously lost to competing centres or out-
of-centre stores 

  
Comparison goods   durable products that a shopper will buy relatively 

infrequently, selecting from a range of choices; 
examples include clothing, footwear, furniture, floor 
coverings, electrical goods, DIY products, toys, books, 
recorded music and jewellery 

  

Convenience goods  products that a shopper will buy regularly on a 
routine basis, generally without comparing 
alternatives; examples include foodstuffs, tobacco 
products, chemist’s goods, newspapers and magazines 

  
Diversion rate           the proportion of a retail facility’s turnover lost as a 

result of a competing facility opening 
        
Gross floorspace      the total floor area of a shop, including the sales 

area and ancillary storage space, preparation areas, 
offices, staff-rooms etc 
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Leakage               the process whereby expenditure generated within a 
centre’s catchment area is captured by retail facilities 
elsewhere 

  
Net floorspace     that part of a shop used for the display and sale of 

goods, excluding storage and preparation areas, 
offices, staff-rooms, toilets etc (also referred to as the 
sales area) 

  
Market share       the proportion of the retail expenditure generated 

within a catchment area that is captured by a 
particular retail facility (also known as the penetration 
rate) 

  
Over-trading       a condition in which a shop is too small to 

accommodate demand; characterised by congestion, 
and the non-availability of particular lines 

  
Penetration rate  the proportion of the retail expenditure generated 

within a catchment area that is captured by a 
particular retail facility (also known as market share) 

  
Sales density       the annual turnover achieved by a given area of retail 

floorspace (usually expressed in £ per sq m net)  
  

URPI                    the Unit for Retail Planning Information, an 
independent research organisation 

  
Yield                    the ratio between the annual rental and capital value of 

a property (usually expressed as a percentage) 
  
Zone A                 The first 6 metres depth of retail 

floorspace as measured from the 
shopfront 
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ANNEX B 
 
RETAIL CAPACITY MODEL FOR A CENTRE – FLOW DIAGRAM 
 
                    DEFINE CATCHMENT AREA OF CENTRE  
by using interview surveys of shoppers and/or households living in vicinity 
                                                         
  
 

ESTABLISH DESTINATION OF CATCHMENT AREA SPENDING 
ie %age captured by centre (penetration rate) and %age going elsewhere 

(leakage)  

 

ESTABLISH PROPORTION OF CENTRE’S TRADE DRAWN FROM BEYOND 
THE CATCHMENT AREA 

using shopper interview data 

 

ESTIMATE BASE YEAR CATCHMENT AREA POPULATION AND 
EXPENDITURE 

using census data, electoral register etc and URPI data for expenditure per 
person/household 

 

CALCULATE CENTRE’S BASE YEAR TURNOVER AND SALES DENSITY 
apply penetration rate to total spending; add percentage trade from 
outside catchment area; divide turnover by floorspace to derive sales 

density in £ per sq m 

 

ESTIMATE DESIGN YEAR CATCHMENT AREA POPULATION AND 
EXPENDITURE 

Taking account of natural change and proposed house building; multiply 
design year population by URPI projection of expenditure per 

head/household 

 

ASSUME FUTURE PENETRATION RATE AND DERIVE DESIGN YEAR 
TURNOVER OF CENTRE 

eg maintain current market share or claw back some leakage 
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ALLOW FOR INCREASED EFFICIENCY OF EXISTING FLOORSPACE 
ie consider what proportion of increased turnover will be captured by 

existing shops 

 

CALCULATE CENTRE’S CAPACITY FOR ADDITIONAL RETAIL FLOORSPACE 
       divide surplus turnover by assumed sales density to be achieved by 

new floorspace 
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RETAIL CASEWORK CHECKLIST 
 
These questions have been compiled to help Inspectors test retail 
evidence at inquiry. They relate to the tests in PPS6.  Judgement is 
needed as to which questions will apply depending on the type of retail 
proposal, its location and scale.    
 
Preliminary 

 Is the site allocated in an up to date development plan? 
 What is the proposal for - floorspace (net/gross), café, class(es) of 

goods? 
 
A. NEED 
 
Quantitative Need 

 Background – any existing need assessments? Are they up to date 
and comparable with the proposal? 

 Is need demonstrated for each class of goods to be sold (e.g. 
comparison and convenience goods separately)?  

Catchment Area 
 What is the intended market? 
 How is the catchment defined? (If drive time, is there any 

collaborative evidence? If a household survey, are you satisfied 
with the survey numbers, sample size and methodology?)  

 Is the catchment reasonable and realistic for the scale and type of 
development proposed - in terms of settlement pattern in the area 
and the pattern of alternative/existing retail provision – and is it 
supported by the evidence?  

Population 
 What is the catchment population? 

Expenditure 
 What is the available expenditure in the catchment at the base date 

and at the projected date of opening? 
 Has the most appropriate expenditure per capita figure/s been 

used? (Ward data may be useful depending on the age profile of the 
catchment) 

 Have realistic growth rates been applied? 
Catchment spend 

 What is the likely spend available in the catchment for the new 
store?  

 What assumptions have been made about market share (i.e. the 
percentage of expenditure that will be derived from the catchment 
area) – are they realistic? 

 What assumptions have been made about outflows/inflows from the 
catchment?  Are they supported by up to date survey data? 

Existing stores 
 Have they all been identified? 
 What is their estimated turnover? 
 Is there any evidence (and explanation) of existing stores under or 

over trading (i.e. trading above or below the “company average”)?  
 What assumptions have been made about their benchmark sales?  
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 What would be the effect of using alternative benchmarks at base 
year?  

Commitments 
 Has account been taken of commitments and future development 

both inside and beyond the catchment, which could soak up some 
of the spare expenditure capacity? 

Floorspace requirement 
 How has the headroom been translated into floorspace 

requirements? 
Proposed store 

 What is the predicted turnover taking account of floorspace, 
company averages, sector averages (if different occupants)? 

 Is the design year appropriate (when trading has settled usually 1 
or 2 years after anticipated opening)?  

Other factors 
 Has allowance been made for productivity gains from existing 

floorspace? 
 What about e-trading? 
 Are there competing proposals? 
 
Generally be aware of what assumptions have been made and why and 
if they were to be changed the likely effect (sensitivity testing). 
 

Qualitative Need 
 Is there evidence of overtrading? 
 Are there gaps in provision? 
 Is the development for a ‘new’ type of store? 
 Would it serve a new market sector? 
 Would the development fulfil other policy objectives in PPS6 and 

development plan? 
 
B. SCALE 

 What is the wider hierarchy of shopping centres? 
 What is the size of the nearest centre and how does it relate to the 

hierarchy? 
 Does the scale of the development relate to the centre’s role and 

function within the wider hierarchy and the catchment it serves?  
 
C. THE SEQUENTIAL APPROACH 

 Where is the town centre boundary? 
 Is the site accessible to the town centre? 
 Is the site edge-of-centre?  Where is the distance measured from?  

Is the walk safe, convenient or poorly connected with main roads to 
cross? 

 If out of centre – does the site have good links with the centre?  Is 
it accessible by public transport?  How does it relate to the 
catchment? 

Alternative sites 
 Where are the other sites looked at (including others outside but 

which could serve the catchment)? 
 Is there clear evidence to show:  
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o That any sequentially preferable sites are unavailable?  
Within what time period?   

o That the sites are unsuitable for the development being 
proposed? 

o That the sites are unviable for the development being 
proposed? 

Flexibility  
 Have the applicants shown flexibility?  For example, could the store 

be smaller (scale)?  Could part be underground/ multi-storey and 
the store have a smaller footprint (format)?  Have they considered 
providing less car parking?  

 What about disaggregation – is there scope to divide the retail offer 
into smaller elements?  Would such disaggregation be reasonable? 
Successful? Would it cause genuine difficulties? 

 If the proposal is for a store extension over 200sqm gross is there a 
sequential assessment?  

 
D. IMPACT  

 What would be the impact on individual centres at the design year?  
Question simplistic rule of thumb assessments as existing centres 
will expect to increase turnover (all retailers expect to improve year 
on year). 

 Is the assessment based on constant prices? 
 Has comparable data been used? 
 What are the known commitments? 
 What are the implications of wider trends like e-tailing? 

Trade draw 
 What are the turnover/trade draw assumptions? 
 Is there comparable evidence to show the trade draw pattern? 
 Has the turnover/trade draw assumptions been sensitivity tested – 

ask ‘what if you are wrong?’ 
 Would the development have a disproportionate effect on individual 

sectors/retailers? Would that have implications for the role of the 
town centre? 

Other factors 
 If redevelopment of an older out of town retail park, what would be 

the impact of only a limited increase in floorspace but in a modern 
development likely to attract better tenants, increased turnover, 
etc? 

 If a large investment is proposed but the development would only 
operate at average sales turnover – why? 

 Would the permission allow other occupants with different 
turnovers – what would be their impact? 

Other impacts  
 What it have an impact on investors’ confidence? 
 Would it have an impact on the range of in-centre goods and 

services on offer? 
 Would it have an impact on the town centre environment and 

number of vacant units? 
 Would the development put at risk the spatial and/or retail strategy 

for the town centre? 
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 In policy terms would it affect the relationship between centres? 
 
E. ACCESSIBILITY 

 Is the proposal accessible by a choice of means of transport? 
 What is the frequency of services? 
 Would it reduce the distances travelled by car? 
 Are any improvement measures proposed? 
 Has accessibility been analysed with transport assessments and 

travel plans? 
 What would be the effect on local traffic and congestion? 
 Is a Green Travel Plan proposed for staff?  Can it be monitored and 

is it enforceable? 
 
DESIGN 

 What are the existing site features? 
 Would the development have a positive impact? 
 Is it orientated to front the street? 
 Does it respect building lines and optimise use of the site? 
 Is the street frontage maximised? 
 Does the design look inward or out? 
 Is the access level? 
 If edge of centre does the site have good pedestrian access to the 

core area? 
 Has thought been put into the car parking? 
 What about the design of the roofscape? 
 Is landscaping proposed? 

  
CONDITIONS 

 Are conditions being proposed? 
 Do they meet the Circular tests? 

To control impact on nearby centres 
 Would they ensure that the character of the proposal would not 

change to a form of development that might originally have been 
refused? 

 Is there a need to prevent the development from being sub-divided 
into smaller units? 

 Is there a need to ensure that ancillary elements remain ancillary? 
 Is there a need to limit any internal alterations that might increase 

the amount of floorspace by specifying the maximum floorspace 
permitted? 

 Is there justification on retail need and impact grounds to limit the 
range of goods sold and to control comparison/convenience 
floorspace? 

 
OTHER MATERIAL CONSIDERATIONS 

 Is physical regeneration being promoted as part of the scheme? 
 Is retail development the only viable option to secure that? 
 If mixed development is proposed, how will the individual elements 

be secured? 
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 Is there a realistic assessment of the net change in employment 
opportunities? Has there been any double counting?  Are they 
higher skill opportunities? 

 Will the development help those with poor access to goods and 
services? 

 Is the proposal in a deprived area (as defined in PPS6 footnote 8) 
and would it best serve its residents’ needs (PPS6 paragraph 2.44)? 

 
 
 
 



CHAPTER PT7 - Gypsy & Traveller 
and Travelling Showpeople 
Casework 
 
Scope of Guidance:  
This chapter deals with both s.78 and s.174 appeals  
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying out 
their role consistently and effectively. The Inspectors’ Handbook provides advice on 
procedural and policy matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy changes, 
Court decisions and practical experience. In the unlikely event that conflict arises 
between national policy and guidance, and a part of the Handbook, that particular part 
will not be given any weight.  
  
 
PLEASE NOTE: THIS CHAPTER HAS YET TO BE CLEARED BY DCLG.  
 
What's New Since the Last Edition (April 2009) 
 
The whole Chapter was fully reviewed in April 2009.  This revision includes updates on 
policy, legislation and case law and some clarification.  Changes have been highlighted 
in Yellow and the major changes are outlined below. 
 
Important policy/legislation changes: 
1 - Regional Strategies - see PINS note 1186 and para 35 for further details.   
 
2 - Circulars 01/2006 and 04/2007: on 29 August 2010 DCLG issued a press statement 
stating an intention to revoke Circulars 01/2006 and 04/2007, following impact 
assessments, and their replacement with light touch guidance.  In the meantime, the 
Circulars remain in force), however, where applicable, parties should be asked for their 
views on the statement and Inspectors should have consideration to the weight to put 
on the circulars in the light of the announcement.  Further advice will be issued once 
known.  (Paras 30 - 31 and 138 – 145) 
 
3 - Equality Act 2010: The majority of this Act came into force on 1 October 2010, 
repealing and replacing previous equality and discrimination legislation, including the 
Race Relations Act 1976 (as amended). Some of the Act has not yet commenced. S.71 
of the RRA places a duty on decision makers to consider race equality.  The equivalent 
duty in the Equality Act is s.149, although this is not expected to come into force until 
Spring 2011.  Therefore s.71 of the RRA is still extant. (Paras 9 - 11) 
 
In addition to the above, the following paragraphs have been updated or re-worded. 
Para 1: Introduction 
Para 19: Gypsy status 
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Para 32: National Policy (PPS3) 
Para 50: Fear of Crime  
Para 62: Temporary permissions in the Green Belt 
Para 65 - 66: Temporary planning permissions or an extended period for compliance  
Para 68: The provision of and need for gypsy sites in the area 
Para 76: The appellants’ need for a site and alternative accommodation options 
Para 86 - 88:The availability of alternative accommodation 
Para 93: Education 
Para 121: Temporary permissions 
Annex B, para 36: Rafferty & Jones v SSCLG & North Somerset [2009] 
Annex B, para 39: Massey & Ors v SSCLG & South Shropshire [2008] 
Annex B, para 40: South Staffordshire v SSCLG & Dunne [2008] 
Annex D (formerly Annex E): Suggested conditions in gypsy permissions 
 
Please note: Annex C- Education and Health issues in gypsy casework: additional 
information has been removed. 
 
Please note: This chapter has been written in relation to English rules and guidance.  
The Welsh rules and guidance are similar, although there are increasing differences.  
Where possible references to Welsh materials have been made in brackets, but 
additional care and attention should be paid where a Welsh case is being undertaken. 
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Relevant Guidance1 
 
England 
- ODPM Circular 01/2006: Planning for Gypsy and Traveller Caravan Sites (N.B. see note 
2 in ‘What’s new..’ on page 1) 
- DCLG Circular 04/2007:  Planning for Travelling Showpeople (N.B. see note 2 in ‘What’s 
new..’ on page 1) 
- DoE Circular 18/1994: Gypsy Sites Policy and Unauthorised Camping (N.B. paragraphs 

6-9 were in amended July 2000)  
 
Wales 
- Planning for Gypsy and Traveller Caravan Sites (WAG, November 2008) (Prepared by 

Planning Aid Wales and written for Gypsies and Travellers as a guide to planning their 
caravan sites.)   

- WAG Circular 30/2007: Planning for Gypsy and Traveller Caravan Sites  
- Local Housing Market Assessment Guide - Appendix F: Gypsies and Traveller 

Accommodation Assessments (WAG, March 2006) 
- WAG Circular 04/2005: Guidance on Managing Unauthorised Camping 
- WO Circular 76/1994: Gypsy Sites Policy and Unauthorised Camping (note paragraphs 

6-9 were in amended July 2000) remains extant  
- WO Circular 78/1991: Travelling showpeople 
- WO Circular 32/1983: Caravan Sites and Control of Development Act 1960 (Paragraphs 

8-14 are cancelled.) 
- WO Circular 42/1968: Caravan Sites Act 1968 (Paragraphs 1-4 and 25-29 only are 

extant.2 
- WO Circular 09/1978 Mobile Homes (Paragraphs 6-9 are cancelled.)3 
 
 
Case Law 
There is a considerable amount of Gypsy case law, which is regularly being added to.  
Key decisions referred to in the Chapter are summarised in Annex B.3   
 
 
  

                                                 
1 Other Relevant Inspector Handbook Chapters 
GP8 - Use of Conditions 
GP10 – Human Rights  
GP11 - Social Inclusion & Diversity 
PT3 - Green Belts 
PT24 – Caravans  
CT9 - Enforcement and LDCs 
2 Hard copy only in PINS library 
3 See the Judgments page on the Gypsy & Traveller Appeals page on PINS net, which has links to historic 
and recent judgments and many other documents 
 

http://pinsnet.pins.local/information/policy_and_casework/gypsy/documents/0106_odpm.pdf
http://pinsnet.pins.local/information/policy_and_casework/gypsy/documents/circ_0407.pdf
http://pinsnet.pins.local/information/policy_and_casework/gypsy/documents/circ_1894.pdf
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/planning%20for%20gypsy%20and%20traveller%20caravan%20sites.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=880
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Wales/Circulars/2005_04.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=434
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/7891.pdf
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/uk_judgements.htm
http://pinsnet.pins.local/information/policy_and_casework/gypsy/index.htm
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Introduction 
 
1. Gypsy and traveller caravan sites and sites for travelling showpeople, and planning 

policies for them, are primarily intended to provide for the land use and 
accommodation requirements of people who need to live in caravans as an integral 
and necessary part of a nomadic lifestyle. Both of these groups have been the 
subject of separate planning policies for many years.  

 
2. Appeals concerning gypsies, travellers and travelling showpeople raise a number of 

similar issues, with the major differences being their cultural backgrounds (few 
travelling showpeople are ethnic gypsies), type of economic activity and specific site 
requirements. For the purposes of this Chapter, gypsy and traveller matters are dealt 
with first and travelling showpeople towards the end.   

 
 
Definitions 
 
3. For the purposes of ODPM Circular 01/20064 (which applies only in England) and 

WAG Circular 30/2007 (Wales)  “gypsies and travellers” means: 
 

persons of nomadic habit of life, whatever their race or origin, including such 
persons who on grounds only of their own or their family’s or dependants’ 
educational or health needs or old age have ceased to travel temporarily or 
permanently, but excluding members of an organised group of travelling showmen, 
or circus people, travelling together as such.  

 
4. This planning definition should be used in all appeals. Its underlying purpose is to 

identify those persons who have particular land use requirements arising out of their 
nomadic habit of life. It does not alter the need to carefully scrutinise the current and 
past lifestyles of individual site occupants and apply the guidance derived from legal 
judgments, see below. The need to establish a nomadic habit of life, either currently 
or in the past remains. 01/2006 does not overrule the long-standing requirement, 
clarified in R v South Hams District Council, ex p. Gibb [1994]  that the nomadism 
must have an economic purpose5.  

 
5. The inclusion of the word ‘temporarily’ indicates an expectation that people who have 

ceased travelling for educational needs or health needs, or to care for people with 
these needs, will resume active travelling at some point in the future. Where 
individuals have settled on a site, and/or indicate that they no longer intend to follow 
a nomadic habit of life it will be necessary to establish the reasons for that decision 
and whether they fall within the parameters of the 01/2006 definition. The 01/2006 
definition therefore does not embrace those who have never had a nomadic habit of 
life and/or are living in a caravan for a reason other than that specified in the 
Circular. The planning system caters for such people through general planning 
policies for housing, which embrace residential caravan and mobile home sites.  

                                                 
4 Please see update 2 under ‘What’s new’ on page 1 
5 In R v South Hams District Council, ex p. Gibb [1994] the Court of Appeal held that: “gipsies” meant 
“persons who wandered or travelled for the purposes of making or seeking their livelihood and did not 
include persons who moved from place to place without any connection between their movement and their 
means of livelihood”.  This additional wing to the definition appears in paragraph 3 of Circular 18/1994 (WO 
76/1994): Gypsy Sites Policy and Unauthorised Camping.  
 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0106_odpm.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=880
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6. A separate meaning of ‘gypsies and travellers’ for the purposes of s.225 of the 

Housing Act 2004 (hereafter called the housing definition), is as set out in SI 2006 
No.3190  which came into force on 2nd January 2007:  

 
(a)   persons with a cultural tradition of nomadism or of living in a caravan; and  
(b) all other persons of a nomadic habit of life, whatever their race or origin, 

including:  
(i) such persons who, on grounds only of their own or their family’s or 

dependants’ educational or health needs or old age, have ceased to travel 
temporarily or permanently; and  

(ii) members of an organised group of travelling showpeople, or circus people 
(whether or not travelling together as such). 

 
This definition is considerably wider than the ‘planning’ one.  Its intention is to 
cover all those whose distinctive ethnicity, cultural background and/or lifestyle may 
give rise to specific accommodation needs, now or in the future, which need to be 
assessed and planned for.6 This is the definition to be used as the basis for the 
assessment of accommodation needs under the Housing Acts and for the purposes 
of Gypsy and Traveller Accommodation Assessments (GTAAs).   

 
7. The appellants claim in McCann v SSCLG & Basildon [2009] that the more restrictive 

planning definition was in breach of Article 8 was not accepted and the Judge 
concluded that there was no breach, primarily relying on Chapman v UK [2001], and 
that the qualified right in Art 8 has to be balanced with the need for planning 
regulation to control impacts on the environment from development.  The Judge 
noted the important reasons behind the different purposes of the two definitions.  

 
8. The statutory definition in Section 24(8) of the Caravan Sites and Control of 

Development Act 1960, as amended by the Caravan Sites Act 1968 remains 
unaltered and should be used for the purposes of the 1960/1968 Act. It provides 
that:  

"… 'gypsies' means persons of nomadic habit of life, whatever their race or origin, 
but does not include members of an organised group of travelling showmen, or 
persons engaged in travelling circuses, travelling together as such." 

 
Race Relations  
 
9. The courts have recognised Romany Gypsies (CRE v Dutton [1988]) and Irish 

Travellers (O’Leary v Allied Domecq [2000]) as being distinct racial groups covered 
by the Race Relations Act 1976 (since repealed (subject to commencement of certain 
parts) by the Equality Act 2010).  Paragraph 71 of ODPM Circular 01/20067 (Para 46 
of WAG Circular 30/2007) outlines the general duty of public authorities arising from 
the Race Relations Act 1976, as amended by the Race Relations (Amendment) Act 
20008.  PINS, and all Inspectors, have the duty to consider these issues, where 
relevant.  These duties will apply in all gypsy and traveller cases potentially affecting 

                                                 
6 Para 25 of Gypsy and Traveller  Accommodation Needs Assessment Guidance, CLG October 2007 
7 Section 19A of the Race Relations Act 1976, as referred to in the first line of para 71, has been repealed by 
the Equality Act 2010 
8 The general duty at s.71 of the RRA is still extant as the equivalent para in the Equality Act 2010 (s.149) is 
not expected to come into force until Spring 2011 

http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=494
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=785
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=785
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/McCann%20summary.htm
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=868
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=868
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Acts/1968_c52.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=3232
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=881


December 2010                  Chapter PT7 – Gypsy & Traveller Casework                          Page 8 of 88 

ethnic Romany Gypsies or Irish Travellers, whether or not they meet the terms of 
the planning definition in paragraph 15 of the Circulars.   

 
10. R (oao Baker) v SSCLG and Bromley [2008] is believed to be the first judgment in 

which such duties, especially those of s.71(1) of the Act9, and those of paragraph 3.2 
of the Code of Practice on the Duty to promote Race Equality of May 2002,  have 
been considered in relation to gypsy and traveller appeal casework. The challenge 
asserting a breach of s.71(1) by the Inspector was dismissed.  The RRA issue had 
not been raised previously by any party to the appeal and was not referred to 
specifically in the decision, but the court found that that the Inspector’s wide-ranging 
reasoning, showing a close awareness of the requirements and contents of Circular 
01/2006 (which has at its core government objectives to address the many 
disadvantages experienced by gypsies and travellers), was adequate to accord with 
the requirements of the Act.  The judge stated that there was no duty to achieve a 
result, rather to have due regard to the need to achieve a result.  Further, the Judge 
in Issacs v SSCLG & South Somerset [2009], with reference to Circular 01/2006, 
held:  

“…where a policy has been adopted whose very purpose is designed to address these 
problems, compliance with section 71 is, in my judgement, in general automatically 
achieved by the application or implementation of the very policies which are adopted 
to achieve that purpose”. 

 
11. As with human rights, rather than being a separate ‘material consideration’, the 

provisions of the RRA/EA must underlie the decision as a whole.  An additional check 
on the content and wording of decisions may be considered necessary to ensure that 
this part of the decision making process is clear. Where the RRA/EA is explicitly 
raised this should be addressed in the decision, but there is no necessity to do so 
where there has been no such mention provided in all cases it is clear that that due 
regard has been given to the requirements and duties of the Act.  

 
The use of Initial Capitals when referring to gypsies and travellers. 
 
12. When referring to these ethnic groups, or someone as a member of such a group, 

initial capitals should be used. However, none of the definitions discussed above are 
ethnically based and all of the above Acts, Circulars and SIs refer to gypsies and 
travellers with lower case initial letters, which serves to distinguish those terms from 
a particular ethnic group.  Except where an ethnic group is being referred to in an 
appeal decision, the lower case should be used.   

http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=3232
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Procedural Matters 
 
The description of the development  
 
13. As for all appeals it is necessary to consider at an early stage whether the description 

of the development for which planning permission is sought is accurate in planning 
terms. Because caravans are structures and not buildings, most typical gypsy site 
developments comprise ‘the use of the land as a residential caravan site’.  Where a 
change of use of land is involved the description should refer to a use (the use of the 
land for the siting of...), caravans and the residential purpose for which they are to 
be used.  In most cases operational development will also be involved, e.g. the 
laying of hardstandings, access roads, parking areas, sewerage facilities and the 
erection of buildings such as utility blocks/washrooms and dayrooms.   

  
14. It is important to recognise and maintain the distinction between the two and explore 

at the outset both the precise nature and scale of the development, in terms of the 
number of caravans sought and their type (static or touring) which will have a 
bearing on the visual impact of the development, and the associated likely or 
necessary operational development. Permanent buildings such as utility blocks and 
day rooms (providing kitchen/dining room/living room accommodation) are common 
features of gypsy sites9, and indeed some may be requirements of a caravan site 
licence. Even where details of such items are not part of the appeal proposal (and 
Inspectors must determine the appeal on the basis of what is in the application) it is 
important to ascertain at the hearing or inquiry the likelihood of such buildings being 
required and take this into account when considering the impact of the development 
as a whole.  

  
15. There is no necessity for either the number of caravans, or the fact that the site may 

be occupied by gypsies and travellers, to be included in the description of the 
development but if planning permission is granted these matters should normally be 
addressed in the conditions. Descriptions of development in gypsy cases are 
frequently expressed as for ‘the continued use of the land as..’ or ‘retrospective 
planning permission for’ or the ‘retention of…’. There is no provision in Planning Law 
to grant retrospective planning permission. Where necessary the agreement of the 
parties should be sought to amend the description of the development, or a 
correction of the alleged breach, to identify the use as a residential caravan site and 
include all operational development which formed part of the application for planning 
permission.  

 
Are the structures caravans? 
 
16. Planning policies for gypsy and traveller sites apply only to the provision of caravan 

sites for gypsies & travellers. They do not apply to the provision of any other forms 
of accommodation, such as buildings (except as ancillary to the use of the land) or 
the change of use of a building.  

 
17. Inspectors should familiarise themselves with the criteria for assessing whether the 

structures on a site intended or used for residential occupation are caravans10. They 

 
9 See Designing Gypsy and Traveller Sites: Good Practice Guide, DCLG, 2008 
10 Please refer to IH Chapter PT24: Caravans, (particularly paragraphs 2-3, but also 6-12). 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Good_practice_guides/designinggypsysites.pdf
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should be borne in mind when undertaking the site visit. There is generally no need 
for detailed questioning or investigation on this matter and, as ever, common sense 
should be used.  But if the issue is disputed by any party, or the structures on site 
are evidently not caravans, and the application or enforcement notice specifically 
refers to use of the site for the stationing of residential caravans, appropriate 
questions need to be put at the hearing/inquiry (or in writing to the parties in a 
written representations case) and representations invited on whether the appeal is to 
be determined on the basis of the structures on site, or on the basis of an original 
application or deemed application specifically for a caravan site (Green v FSS, 
Canterbury & Jones [2005]).  
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Gypsy Status   
 
18. Gypsy and traveller cases are unusual compared to many appeals in that the 

planning status of the appellant(s) or occupants of a site is a relevant material 
consideration. But it should be always borne in mind that it is the acceptability of the 
use of the land and not the identity or characteristics of the occupants that is the 
primary consideration. The personal circumstances of the appellant(s) will only 
become a material consideration if the use of the land as a residential caravan site 
by any person meeting the planning definition of gypsies and travellers is found to be 
unsuitable or unacceptable. 

 
19. However, the majority of appeals involve sites where planning permission is being 

sought to allow specific individuals to live on land that in planning policy terms may 
not be considered acceptable for general needs housing. Because of the policy 
approach to gypsy site provision, from which only those falling within the ‘planning 
definition’ can benefit, the starting point in most cases is whether the intended 
occupants have gypsy or traveller status for planning purposes.  

 
When will gypsy status need to be assessed? 
 
20. In many cases where gypsy status has been claimed by the appellant it is not 

disputed by the Council.  Where gypsy status is disputed this will generally be 
obvious from the reasons for refusal, but it may only be mentioned in a statement, 
or raised unexpectedly at a hearing or inquiry.  In Wrexham v NAW & Berry [2003], 
the matter only arose in the closing submissions of the Council.  So Inspectors 
should prepare for a gypsy case expecting to address the matter at the outset and 
be alert in appeals concerning caravans which may turn out to involve gypsies, or 
claimed gypsies.  Even where gypsy status is not contested Inspectors should satisfy 
themselves that the appellants/site occupants do (or do not) meet the definition 
because of the consequences for relevant policy considerations. Common sense 
should be used, with a slightly different approach for different appeal procedures.  

 
21. In Hearing or Inquiry cases where the local planning authority has stated in 

writing that they accept the gypsy status of the appellant(s), Inspectors should ask 
them to confirm this point at an early stage at the hearing/inquiry and whether that 
applies to all members of the family/group involved. If the matter is in dispute 
Inspectors will need to take an inquisitorial role and come to a clear conclusion, with 
reasons, whether any, all, or some of the individuals can be regarded as gypsies for 
the purpose of planning policy. In reporting to the FSS it is essential that the LPA’s 
view on the status of all those living on the appeal site is recorded clearly and their 
reasons if they dispute that someone is a gypsy. 

 
22. In Site Visit cases where gypsy status is accepted by both sides this should be 

recorded and the appeal determined on that basis. Where it is disputed by the local 
planning authority, and there is insufficient information on the file to allow a 
determination to be made, and this is a key factor in the decision, Inspectors should 
go back to the parties to seek further information in writing, either before or after 
the site visit.  If this proves unsatisfactory it may be necessary to arrange a hearing 
or inquiry. In some cases it will not be a key factor and a decision can be made 
without a clear finding on gypsy status. E.g. where other factors such as the visual 
impact of the development, highway problems, or the effect on residential amenity 
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justify a dismissal of the appeal even if gypsy status is accepted, the benefit of any 
doubt can be given to the appellant without further investigation. 

 
How to assess gypsy status 
 
23. A number of legal judgments have been made over the years giving some guidance 

on assessing gypsy status. These should, however, be viewed in the light of the 
01/2006 change to the definition used for planning purposes in England, which does 
not remove the need to prove current or previous nomadism for an economic 
purpose. The common theme among them is that the determination of gypsy status 
in any case is a question of fact and degree.  The most comprehensive judgment 
remains that of LJ Auld in the Court of Appeal in Wrexham v NAW & Berry [2003]. 
This reviews a large number of the earlier judgments and is worth reading in full, or 
at least the conclusions from paragraph 41.  The most pertinent guidance is from 
paragraph 57. 

 
24. All the facts and circumstances need to be taken into account.  Inspectors should 

expect to take an inquisitorial approach and cannot rely on all the necessary 
information being submitted to them by the parties. A list of the type of questions 
that may need to be answered is included as Annex A to this note which can be 
used, and adapted, as appropriate. 

 
25. In framing questions and writing decisions Inspectors should bear in mind: 
 

 The relevant time to consider whether the appellant is a gypsy is at 
the date of the decision Hearne v NAW & Carmarthenshire CC [1999].  
Although the previous lifestyle of the appellant is also relevant to whether they 
had gypsy status in the past.  

 
 There should be, or should have been, some recognisable connection 

(essential link) between the wandering or travelling and the means 
whereby the persons concerned make or seek their livelihood R v South 
Hams District Council, ex p. Gibb [1994] . Merely living away from home, in a 
caravan, without the rest of his family for the purposes of work, from time to 
time, was found to be insufficient in Clarke-Gowan v SSTLR & N Wilts [2002].  
Mr C-G’s “work related travel is no different in character to that undertaken by 
many people looking for work in the building trade who are manifestly not 
gypsies in any sense of the word”. 

 
 Such travelling does not have to be the major or primary source of 

family income, but should have an economic purpose and be more 
than a hobby. E.g. trading at horse fairs could be sufficient to maintain 
status, staying away for up to 2 months of the year at least partly in 
connection with gypsy activity Maidstone BC v SSE & Dunn [1995].  

 
 The nomadic life can be undertaken seasonally, with a regular return for 

part of the year to a fixed abode or permanent residence Greenwich LBC v 
Powell [1989].  “It is because they have no fixed abode and no fixed 
employment that gypsies live in caravans, so that they can both have a home 
and go where work is. It may be seasonal or sporadic, regular or occasional” R 
v South Hams District Council, ex p. Gibb [1994] . 
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 A nomadic habit of life, for an economic purpose, must have been 
acquired at some time in the past, even if it is now temporarily or 
permanently suspended. Massey & Ors v SSCLG & South Shropshire [2008] 
confirmed the continued relevance of the principles established in R v South 
Hams District Council, ex p. Gibb [1994] to the 01/2006 definition. “The 
important question in a case such as this is to determine whether the 
individuals in question ever qualified as persons of nomadic habit of life.  If 
they had, but they had ceased, then the reason for the cessation would 
become material.  If, on the other hand, they had not, then the reason why 
they had not could not assist them.” Paragraph 23 of Massey   

 
 Gypsies do not have to live in caravans, or even travel in them, to 

comply with the definition, but gypsy site policies are exclusively concerned 
with residential caravan sites for gypsy use. 

 
 Gypsy status may be retained if a period of settlement can be 

satisfactorily explained. The planning definition explicitly includes three 
reasons for ceasing travelling: old age, educational and health needs.  The 
reasons for ceasing to travel temporarily or permanently must be explored in 
each case. Relevant considerations can include the family/persons’ history, the 
reasons for ceasing travelling, either temporarily or permanently and the likely 
duration of a period of settlement.  It is also important to establish whether 
they come from a traditional gypsy background and whether they have 
followed a nomadic way of life in the past.   

 
 It may not be necessary for all occupants of a site to have had, or have, a 

nomadic lifestyle for a family or group of families to have gypsy status. 
Certain members of a family or group may travel more than others e.g. it is 
common for the men to travel for work purposes while the elderly, sick, single 
women, children and their mothers reside almost permanently on the site, 
caring for each other, and travelling only for holidays or short periods. 
Inspectors should investigate how the whole family/group functions.  It may be 
concluded that some members have gypsy status, or be the dependants of 
someone who does, and some fall into neither category. This will have 
consequences for the relevant policies to apply, how the appeal is determined 
and/or what conditions should be imposed.  For non-travelling members, 
Inspectors’ reasoning must make clear whether or not all the occupiers should 
be considered as gypsies, and why.  But remember that the application is 
likely to be for the use of land as a gypsy caravan site.  The fact that some of 
those living on the site may not be gypsies in statutory or policy terms does 
not necessarily imply that the use of the land as a gypsy caravan site is 
unacceptable. 

 
 There are no hard and fast rules about the length of time a ‘temporary’ 

period of non-travelling can be regarded as ‘permanent’.  In Horsham 
DC v SSE and Giles [1989] the family had lived on the site for 20 years, and 
spent only about 12 nights a year away from home at agricultural fairs. Under 
the pre-2006 definition gypsy status was considered to be lost.  Inspectors 
should be wary of saying that someone’s gypsy status is ‘lost’ or ‘in abeyance’.  
They should conclude that someone either has it or not.  
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 The fact that if the appellants are forced to leave their current site they 
would return to an itinerant lifestyle is not necessarily relevant to 
their gypsy status at the time of the appeal (see paragraph 57(2) of 
Wrexham).  However, it may be a significant material consideration when 
considering alternative accommodation options, the consequences of 
dismissing the appeal and human rights issues.  

 
26. The definition of gypsies and travellers in 01/2006 (or WAG 30/2007) can include 

‘non-ethnic’ gypsies and travellers, such as people who may describe themselves as 
New, or New Age Travellers. They tend to live separately from ethnic gypsies and 
travellers and have specifically chosen that way of life, rather than being born into it. 
The same tests should be applied as for any other person claiming to be a gypsy or 
traveller (see above) with the facts and circumstances being carefully evaluated. 
Such a habit must have a been sustained for a number of years to have been 
acquired, and to continue to fall into the definition any cessation must be for one of 
the reasons set out in the definition.  Massey & Ors v SSCLG & South Shropshire 
[2008] gives an indication of the correct approach to take. 11  

 
27. If it is concluded that some or all of the appellants have gypsy status gypsy planning 

policies should be taken into account. The dependants of people found to be gypsies 
and travellers are generally also regarded as gypsies and travellers for planning 
purposes. Where it is concluded that the appellant(s), or certain members of the 
family/group do not have gypsy status, those individuals cannot benefit from any 
policies aimed at providing for gypsy caravan sites (South Cambs DC v FSS, 
McCarthy & O’Rourke [2004] and Hearne v NAW & Carmarthenshire CC [1999].  
However, their personal circumstances, including their need for a caravan site and 
their need to live with other site occupants who fall within the definition, may still be 
relevant and can be given weight as material considerations.  However in all cases it 
will still be necessary to consider whether the use of the land as a gypsy caravan site 
is acceptable before returning to the issue of the appellant’s need for a site or any 
other personal circumstances.  If the land use is acceptable in terms of planning 
policy, and the general need for gypsy and traveller sites, the planning status of the 
appellants will be immaterial to the decision to grant planning permission.  

 
11 There also examples of appeal decisions dealing with New Age Travellers on the Inspector and SoS 
decisions and reports section of the Gypsy & Traveller Appeals PINS net page   

http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/decisions_&_reports.htm
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/decisions_&_reports.htm
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Policy Considerations in Gypsy Casework  
 
Statutory Requirements 
 
28. S.225 of The Housing Act 2004, which came into force on 2 January 2007, 

establishes a statutory requirement for all local authorities to undertake an 
assessment of the accommodation needs of gypsies and travellers residing in or 
resorting to their district. These Gypsy and Traveller Accommodation (Needs) 
Assessments (GTAAs) are required as part of their Strategic Housing Market 
Assessment and must use the ‘housing definition’ of gypsies and travellers, i.e. they 
must cover: 

 people meeting the ‘planning definition’ of gypsies and travellers; 
and 

  ‘persons with a cultural tradition of nomadism or of living in a 
caravan’ (part (a) of the housing definition, some of whom may be 
living in permanent housing, may have no intention of travelling 
and/or have no need for a caravan site); and 

 members of an organised group of travelling showpeople, or circus 
people (whether or not travelling together as such) (part (b)(ii) of 
the housing definition). 

 
29. This broad approach is intended ‘to achieve a full understanding of the 

accommodation needs of this community, and to put appropriate strategies in place 
to meet it.’12 These strategies may include the provision of both ‘bricks and mortar’ 
housing and/or caravan site accommodation. It is therefore quite possible that part 
of the identified need for caravan site accommodation within a GTAA, subsequently 
accepted by the RSS as forming part of legitimate needs and translated into a 
numerical pitch provision requirement for a LPA, will be for people who do not 
comply with the ‘planning definition’.    

 
National Policy (N.B. For England please see update 2 under ‘What’s new’ on page 
1) 
 
30. Government policy on gypsy and traveller sites is to be found in ODPM Circular 

01/2006 (WAG Circular 30/2007): Planning for Gypsy and Traveller Caravan Sites13. 
Inspectors should be fully conversant with all aspects of the Circular above applicable 
to them. It will be rare that their contents will not be a material consideration in an 
appeal.  Whilst the English Circular is clearly still policy the announcement on 29 
August 2010 of the intention to revoke the circular could be said to affect the weight 
given to the Circular, although the issue of weight is one for the Inspector.  
Representations on the weight to be attached should be sought from parties where 
applicable.   

 
31. In all cases Inspectors should conclude whether, and to what degree, the LPA has 

fulfilled the requirements of Circular 01/2006 (or 30/2007) and whether the Circular 
is reflected in development plan policy.  If not, they should indicate where it fails to 
conform. The requirements of these Circulars are taking several years to work their 

                                                 
12 Para 26 of Gypsy and Traveller  Accommodation Needs Assessment Guidance, CLG October 2007 
13 Not to be confused, in England, with DCLG Circular 01/2006 - Guidance on changes to the development 
control system 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0106_odpm.pdf
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0106_odpm.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=880
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=881
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way through the development plan system.  In the mean time Inspectors should 
probe and comment on the progress made by individual local authorities.  

 
32. PPS3 asks LPAs to consider the different household types requiring housing, 

including the need to accommodate gypsies and travellers, so housing need in the 
broadest sense may include this group. However, the remainder of PPS3 is more 
clearly aimed at housing development in terms of the provision of permanent bricks 
and mortar homes making it difficult to apply to gypsies and travellers given the 
nature of their requirements.  This is recognised by the provision of specific planning 
guidance for gypsy and traveller accommodation in Circular 01/2006 which advises 
authorities on assessing need and the allocation of sites to meet that need. In view 
of this decisions on gypsy site provision would not generally be expected to 
be directly related to the five-year housing supply requirement although, insofar as 
its policies are relevant to a specific case, PPS3 is a material consideration.  PPS3 
does not require a specific five-year supply of gypsy and traveller sites to be 
identified. 

 
Development Plan Policies 
 
Regional Strategies (previously Regional Spatial Strategies) 
 
33. Gypsy and traveller accommodation needs, and those of travelling showpeople, are 

being addressed in England by RSs, generally by Single Issue Reviews. The principal 
role of the RS in relation to gypsy and traveller accommodation is to use the 
information from GTAAs, together with other housing needs, to make an overall 
assessment of need within the region as a whole. The RS should identify the number 
of pitches required (but not their location) for each local planning authority. They 
may also contain general policies concerning gypsies and travellers and travelling 
showpeople. In Wales assessments are to be made by local housing authorities as 
part of Local Housing Market Reviews, under s.255 of the Housing Act 2004. Where a 
requirement is found for additional sites, this will be fed into the LDP process 
(30/2007 para 10). 

 
34. The need for and provision of gypsy sites in the local area is likely to be a material 

consideration in all gypsy site appeals. Reference should be made to the stage, if 
any, that the GTAA and/or RS process has reached, likely future timescales, the 
policies it contains, draft, proposed or confirmed pitch requirement figures, the 
acceptance, or otherwise of the numerical requirements by the local planning 
authority and any progress that has been made to meet those requirements. 

 
35. On 6 July 2010 the Secretary of State for Communities and Local Government 

announced the revocation of Regional Strategies (with the exception of the London 
Plan) with immediate effect.  However, this decision was challenged in the High 
Court by Cala Homes.  On 10 November 2010 the High Court quashed the 6 July 
revocation with the effect that the relevant RS, as it stood on the 5 July, forms an 
ongoing part of the development plan.  However, the future abolition of RS’s remains 
a Government objective and is confirmed in the localism bill (s89).  This has to be 
balanced by the Inspector against the fact that the matter remains under litigation – 
see PINS Note 1186.  

 
Structure Plans and Local Plans 
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36. Most Structure Plan and Local Plan policies which remain extant were prepared prior 
to publication of Circular 01/2006 (30/2007). Most Structure Plans contain a general 
policy relating to gypsy sites, usually indicating a requirement for District Councils to 
include relevant policies in Local Plans.  The great majority of Local Plan gypsy site 
policies are criteria-based.  Although 1/94 expressed a strong preference for site 
based policies, this was not an absolute requirement.  Structure Plan and Local Plan 
policies should be referred to, and set out where helpful. Where relevant comment 
should be made on any elements which do not conform with the provisions of 
Circular 01/2006, or other national policy.   

 
Local Development Frameworks 
 
37. Paragraph 31 of Circular 01/2006 requires that: 

“The core strategy should set out criteria for the location of gypsy and traveller sites 
which will be used to guide the allocation of sites in the relevant DPD.  These 
criteria will also be used to meet unexpected demand.’  
 
i.e. it should set out the broad ‘search criteria’ which the local planning authority 
will use to select sites for inclusion in a site allocations DPD to meet the RSS pitch 
requirements, but also be suitable for use in assessing the merits of a particular 
site, or application/appeal.   

 
38. Paragraph 32 goes on to say that: 

These criteria based policies must be fair, reasonable, realistic and effective in 
delivering sites. The adequacy of any criteria will be subject to greater scrutiny 
under changes to the new planning system introduced by the Planning Act (2004). 
Planning policies that rule out, or place undue constraints on the development of 
gypsy and traveller sites should not be included in RSSs or DPDs….” 
 
See paragraphs 24 and 25 in WAG Circular 30/2007 for similar requirements in 
relation to Wales. 

 
39. There may be authorities where gypsy site policies in Structure Plan and Local Plans 

have not been ‘saved’ by a Direction of the Secretary of State in 2007, but a Core 
Strategy has not yet been adopted. In these cases Circular 01/2006 will be the 
primary source of policy guidance. Some Core Strategies have been found sound 
despite containing no gypsy and traveller site policy or one that does not fully meet 
the requirements of the Circular. In these cases, the reasons for the absence of such 
a policy should be explored, as far as possible, and noted. Where a policy is 
inconsistent with Circular 01/2006 and/or contains criteria which are not ‘fair, 
reasonable, realistic and effective in delivering sites’ this should also be noted. 

 
40. The fact that most/all of a district is designated as Green Belt does not exempt a 

local planning authority from undertaking a needs assessment, or from making 
provision in a DPD, although clearly the presence of Green Belt land will constrain 
and limit opportunities for identifying sites. 

 
Policy issues to assess  
 
41. In addition to considering all other development plan policies relevant to the appeal 

it is important to assess whether, or to what extent, a development complies with 
policies relating to gypsy sites in adopted/emerging plans (or supplementary 
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planning guidance).  Gypsy appeal proposals are generally claimed by the local 
planning authority to be contrary to the development plan.  It is first of all necessary 
to consider whether that is the case and then go on to consider any other material 
considerations.   

 
42. Policies are often criticised by appellants for being deficient in some respect, e.g. 

that they are not based on a quantitative needs assessment or are overly restrictive 
or do not conform with national policy.  Inspectors should address those criticisms, 
and probe the background to and implementation of the policies. The deficiencies of 
an adopted policy do not reduce the weight to be attached to it but the 
consequences of those deficiencies may be material considerations to weigh in favour 
of the proposal. 

 
43. Prior to Circular 01/2006 the policy itself did not have to contain a quantitative 

element to comply with Circular 01/1994, (Egan v SSTLR [2002]), but the plan 
should (as required by Circular 01/1994) have included a quantitative assessment 
and the level of provision considered necessary.  If the development plan contains 
criteria based policies consider whether these are fair, reasonable, realistic and 
effective in delivering sites and are they consistent with all other aspects of Circular 
01/2006?   

 
44. Government’s policy is to mainstream gypsy and traveller site provision and treat it 

as a subset of affordable housing provision. There should be no fundamental reason 
why sites identified as suitable for new housing, including affordable housing should 
not also be suitable for gypsy and traveller use. But gypsy site proposals should not 
be assessed under general housing policies and 01/2006 widens the possible areas of 
search for new gypsy and traveller sites to locations where new, general needs 
housing may be precluded e.g.: 

 
 Rural settings, where not subject to special planning constraints, are 
acceptable in principle (paragraph 54). Most existing gypsy and traveller sites 
are in the countryside and, for practical and affordability reasons most new 
ones are likely to be found here.  

 
 Nationally recognised designations (NNRs, AONBs, conservation areas etc) 
are not precluded outright but planning permission should only be granted 
where it can be demonstrated that the objectives of the designation will not be 
compromised (paragraph 52). 
 
 Local landscape or nature conservation designations should not be used in 
themselves to refuse planning permission (paragraph 53). Proposals will need 
to be assessed in terms of their particular impact on the objectives of 
designation. 
 
 New gypsy and traveller sites in the Green Belt are normally inappropriate 
development for the purposes of PPG2 (paragraph 49). Many development 
plans indicate a general preclusion of gypsy sites from the Green Belt, but 
01/2006 does not endorse this (R (oao Smith) v South Gloucestershire DC 
[2008])14.  In terms of the search criteria to be used by LPAs for new sites 

                                                 
14 R (oao Smith) v South Gloucestershire DC [2008], concerning the wording of a Local Plan Policy, noted a 
significant change in emphasis between 01/1994 and  01/2006, concluding ‘…there is still a presumption 
against such development in the Green Belt and AONB but it is not an absolute prohibition.’ 
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‘Alternatives should be explored before Green Belt locations are considered’, 
but as for all cases of inappropriate development planning permission may be 
granted where very special circumstances exist (see also section on Green 
Belt below). 

 
45. At the site specific level 01/2006 says that sites should: 
 

 Provide an environment suitable for residential use (Annex C) i.e. any site 
which would be judged unsuitable for housing because, e.g. of noise, air 
pollution, ground contamination or ‘bad neighbour’ issues is unlikely to be 
suitable for gypsy and traveller use either. 

 
 Provide safe and convenient access to the road network (Annex C) as would 
be expected for any new development. 
 
 Respect the scale of, and not dominate the nearest settled community, 
either on its own or in combination with other existing gypsy and traveller 
sites (paragraph 54).  

 
 Have regard to highways considerations … the potential noise and 
disturbance from the movement of vehicles … and on-site business activities.   
However, projected vehicle movements … should be assessed on an individual 
basis.  Proposals should not be rejected if they would only give rise to modest 
additional daily vehicle movements and/or the impact on minor roads would 
not be significant (paragraph 66) 

 
46. The failure of a development plan to fully comply with a Circular, PPGs or other 

policy documents does not mean that any particular proposal should automatically be 
allowed.  All the material considerations, including all other relevant policies, must be 
taken into account and weighed in the balance.  See Coyle v FSS & RB Kingston 
Upon Thames [2003] and Lee v FSS & Dartford BC [2003]. 
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Material considerations in gypsy appeals 
 
47. As with any planning application or appeal, a proposal should be determined by 

taking into account, firstly, the provisions of the development plan, and then all 
other material considerations. The most common material considerations in gypsy 
appeals are: 

 Gypsy status. 
 The effect of the development on the openness of the Green Belt and the 

purposes of including land in it.(Green Belt cases only) 
 The effect upon the character and appearance of the area (including specific 

local and/or national designations) 
 The effect upon the living conditions of nearby occupiers 
 The effect upon highway safety and the free flow of traffic 
 Flood risk and the consequences of flooding for the site occupants and others. 
 Sustainability issues 
 The provision of and need for gypsy sites in the area. 
 The accommodation needs and alternative accommodation options for the 

appellant(s). 
 Other personal circumstances (e.g. medical, educational). 

 
48. All of these, and others, may merit identification as a main issue. Human rights and 

race relations are likely to be relevant in most cases.  Where they are raised by any 
party they should be explicitly addressed, but even where they are not Inspectors 
have a duty to ensure that their decisions are in accordance with the Human Rights 
Act 1998 (see paragraph 104 onwards) and Race Relations Acts (see paragraph 9 
onwards).  These matters should not be dealt with as a discrete material 
consideration to be weighed in the balance.  Rather, their principles should underlie 
the consideration of all the individual issues, and the decision as a whole. 

 
49. The effect upon the character and appearance of the area, the effect upon the living 

conditions of nearby occupiers and the effect upon highway safety and the free flow 
of traffic should all be dealt with as for any other appeal. Specific advice on all other 
matters listed is found elsewhere in this Chapter. 

 
50. The fear of crime is sometimes raised, particularly by 3rd parties, as a material 

consideration. The findings of the Court of Appeal in Smith v FSS & Mid Beds [2005] 
are instructive. They held that unjustified fear motivated by prejudice can never be a 
material consideration. For fear of crime to be material, there will need to be some 
reasonable, cogent evidential basis linking the land with criminal activity and the 
past behaviour of its intended occupiers (rather than unsupported or prejudicial 
evidence about the characteristics of future occupiers). The precise weight to be 
given to the argument will be a matter for Inspectors but will clearly be dependent 
on the quality of the evidence.15 

 
Flooding 
 
51. Flooding considerations when dealing with proposals concerning caravans were 

altered by the publication of PPS25 (Development and Flood Risk) in December 
2006. Whereas the former PPG25 (2001) did not state a total preclusion on the siting 

                                                 
15 See also paragraphs 57-62 of IH chapter GP5: Writing Decisions 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/PlanningPolicyStatement25DevelopmentandFloodRisk.pdf
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of camping and caravan sites even in High Risk Flood Zones 3a), b) or c), the 
replacement PPS25 takes a much stricter line. Gypsy and traveller caravan sites 
intended for permanent occupation are described as ‘highly vulnerable’ uses 
(paragraph D19).  

 
52. Table D.3 on p.27 says these should not be permitted in High Probability Flood 

Risk Zones 3a and 3b (equivalent to former Zones 3a) –c)). While they are 
considered appropriate in Low Probability Flood Zone 1, they should only be 
permitted in Zone 2 where the requirements of the ‘Exception Test’ (paragraph D9) 
are met. In practice these are likely to be hard for typical gypsy and traveller 
proposals to meet and should be carefully scrutinised when dealing with gypsy and 
traveller proposals in Zone 2. 

 
53. Flood Zone maps will continue to be published by the Environment Agency, ignoring 

the presence of flood defences.  Flood Risk Assessments should be carried out by 
applicants for all new development within Flood Zones 2 and 3, and for proposals 
over 1ha in Zone 1 (paragraph E.9) and will be material considerations to be viewed 
in the light of the revised PPS25, which may supersede policies in development plans 
when considering planning applications for development in flood risk areas 
(paragraph 8). 

 
Sustainability 
 
54. Sustainability is often narrowly approached by local planning authorities as the 

accessibility of a site by means other than the private car and its distance from 
public services and facilities.  Paragraphs 64 and 65 of Circular 01/2006 (paragraphs 
19 and 20 of WAG Circular 30/2007) encourage a wider consideration of this term 
and Inspectors should follow this approach. Circular 01/2006 (paragraph 54) 
(paragraph 26 of WAG Circular 30/2007) accepts the principle of sites in rural areas 
and advises that local authorities should be realistic about the availability, or likely 
availability of alternatives to the car in accessing local services.  PPG13, paragraph 
40, accepts that in rural areas the potential for using public transport and for non-
recreational walking and cycling is more limited than in urban areas.   Sites should 
be assessed against sustainability policies in development plans and conclusions 
reached on this issue. Where a proposal is found to rank poorly in terms of 
sustainability, or indeed any other factor, the weight to be given to that factor, 
compared to any others, will be a matter for the decision maker. 

 
Green Belt cases16 
 
55. Paragraph 49 of Circular 01/2006 restates the general presumption against 

inappropriate development within the Green Belt and says that “New gypsy and 
traveller sites in the Green Belt are normally inappropriate development as defined in 
PPG2.  National planning policy on Green Belts applies equally to applications for 
planning permission from Gypsies and Travellers, and the settled population. 
Alternatives should be explored before Green Belt locations are considered.”  DCLG 
have clarified that the last sentence principally relates to the identification of sites for 
DPD purposes and does not impose a requirement on an applicant or appellant to 
demonstrate they have explored alternative non-Green Belt locations first. Although 
in practice, evidence of a search and the availability (or otherwise) of non-Green Belt 

                                                 
16 General advice on Green Belt casework is given in IH Chapter PT3. 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0106_odpm.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=880
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Planning_policy_guidance_13_transport.pdf
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sites will be a material consideration to weigh in the overall balance.  Welsh policy on 
Green Belts and Green Wedges can be found in Section 4.7 of Planning Policy Wales 
edition 3 and paragraph 33 of WAG Circular 30/2007 for Gypsy and traveller appeals 
in these areas.  Planning Policy Wales uses the phrase "very exceptional 
circumstances" rather than "very special circumstances" to justify inappropriate 
development in the Green Belt or Green Wedge.   

 
56. It is usually agreed by the principal parties that the establishment or enlargement of 

a gypsy site within the Green Belt is inappropriate development, for the purposes of 
PPG2.  If so the point should be stated and no further explanation is normally 
required. If there is any doubt or dispute as to inappropriateness such development 
(if involving the typical use of the land as a residential caravan site and laying out of 
hardstandings) should be assessed against paragraph 3.12 of PPG2 (engineering and 
other operations and the making of material changes of use of land) which are 
inappropriate development unless they maintain openness and do not conflict with 
the purposes of including land in the Green Belt.   Where new buildings are 
proposed, these should be assessed against paragraphs 3.4-3.6 of PPG2, and the re-
use of buildings against 3.7-3.10.  

 
57. There may be cases where it is argued that the development would enhance 

openness, e.g. by securing the removal of buildings. If so then it will be necessary to 
consider this argument against the advice in paragraph 3.12 of PPG2 before 
concluding whether the development is inappropriate. But these cases will be the 
exception. 

 
58. Matters which may add to the harm arising from the inappropriateness of the 

development in gypsy cases commonly, but not necessarily, include: 
 

 The effect upon the openness of the Green Belt and the purposes of including 
land in it. 

 The effect upon the character and appearance of the site and the surrounding 
area (with particular reference to any local or national designation if 
relevant). 

 The effect upon the living conditions of nearby occupants. 
 The effect upon highway safety. 

  
For each, the degree of harm, if any, these add to the balance against the 
development should be stated, as well as whether or not they comply with relevant 
development plan or other policies. 

 
59. Matters which may fall within the general description of ‘other considerations’ in 

gypsy cases commonly, but not necessarily, include: 
 

 The provision of and need for gypsy sites in the local area. 
 The accommodation needs and alternative accommodation options for the 

appellants/site occupants. 
 Other personal circumstances. 

 
60. As for all cases of inappropriate development planning permission should only be 

granted where the other considerations clearly outweigh the harm by reason of 
inappropriateness, and any other harm, and very special circumstances are found to 
exist.  

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/PPG_PPS/ppg2.pdf


December 2010                  Chapter PT7 – Gypsy & Traveller Casework                          Page 23 of 88 

 
61. Where planning permission is granted for a gypsy and traveller site in the Green Belt 

it will often be the personal circumstances of the individuals involved, including their 
long-term need for a site, the absence of any alternative accommodation and the 
consequences on the individuals of dismissing the appeal that will be critical to a 
finding that the other considerations clearly outweigh the harm and that very special 
circumstances exist.  As a result planning permission is more likely to be granted on 
a personal, and possibly permanent basis. 

 
Temporary permissions in the Green Belt 
 
62. Having found that the other considerations do not clearly outweigh the harm arising 

from a permanent planning permission it will be necessary to undertake a second 
balancing exercise specifically addressing whether there are any additional ‘other 
considerations’ to take into account, and/or whether the weights to be attached to 
any of the ‘harm’ factors or ‘other considerations’ should be reduced, or increased 
(see para 63 onwards).  The substantial weight to be attached to the harm to the 
Green Belt by reason of inappropriateness is the same for a temporary as for a 
permanent planning permission.  As with any Green Belt case, before planning 
permission can be granted for even a temporary period it is necessary to show that 
the other considerations clearly outweigh the harm and that very special 
circumstances exist such as to justify the grant of planning permission for a limited 
period.  Further advice on temporary planning permissions in Gypsy Casework is 
given below, and for Green Belt casework is given in IH Chapter PT3. 

 
Temporary planning permissions or an extended period for compliance 
 
63. When determining gypsy and traveller appeals, as for any other, the principal 

outcome is either a dismissal, or a permanent planning permission (unless only a 
temporary permission was sought). Where a permanent planning permission is found 
to be unacceptable but there are considerations of hardship arising from the practical 
difficulties of finding alternative, authorised accommodation, or personal issues such 
as the disruption to schooling, or health issues, the option of granting a temporary 
permission, or an extended period for compliance, and an appropriate time period 
must be addressed, whether or not it has been raised by the parties (Jordan v 
SSCLG & Thurrock BC [2008]).  The degree of interference to the rights of the 
individuals concerned under the European Convention on Human Rights were the 
appeal to be dismissed, and whether the public interest may be protected by means 
which are less interfering of those rights may also lead to a consideration of whether 
a temporary planning permission would be a more proportionate response.  

 
64. Having considered, and rejected, the option of a permanent planning permission it 

will be necessary to undertake a second balancing exercise in the decision taking into 
account any reduced harm arising from the limited period of the permission, the 
substantial weight to be given to unmet need in the circumstances set out in 
paragraphs 45 & 46 of Circular 01/2006 (see below) and the reasonable expectation 
of a change in planning circumstances, such as alternative sites becoming available 
through the DPD process, within a specific period.  Local planning authorities 
sometimes make reference to paragraph 109 of Circular 11/1995 in this respect, but 
this needs to be read in the context of both paragraph 110; and 45 and 46 of  
Circular 01/2006 (Bromley LB v SSCLG & Friend [2008] see paragraphs 42-45). 

 

http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/jordan.htm
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/jordan.htm
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf
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65. Advice on the grant of temporary planning permissions in gypsy cases generally is 
given in paragraphs 45 and 46 of Circular 01/2006 which advises that ‘substantial 
weight’ should be given to unmet need ‘where there is no available alternative gypsy 
and traveller site provision in an area but there is a reasonable expectation that new 
sites are likely to become available at the end of that period which will meet that 
need. Stanley v SSCGL & Rother DC [2009] found that all elements must be met 
before there is an obligation to consider temporary permission, i.e.: 

(a) Is there an unmet need for sites for gypsies and travellers in the area 
concerned? 
(b) Are there no available sites for gypsies and travellers in the area 
concerned? and 
(c) Is there a reasonable expectation that new sites are likely to become 
available at the end of the particular period? 

S Staffordshire v SSCLG & Dunne [2008] indicates that the reference to new sites in 
paragraph 45 means the date at which sites, with planning permission, become 
available to potential occupants.17 (See paragraphs 13 and 14 of WAG Circular 
30/2007). 

 
66. The likely prospect of sites becoming available in the future does not automatically 

point to the grant of a temporary permission. If a development is acceptable at the 
date of the decision, the availability of alternative, and even possibly more suitable 
sites in the future, is likely to be immaterial and a permanent permission could be 
granted. See Doncaster MBC v FSS & Angela Smith [2007] and Clee v FSS & Stafford 
Borough Council [2008]. Where there is no clear timetable, or reasonable 
expectation of a change in circumstances within a definite and foreseeable period, 
e.g. 3 years, a temporary planning permission is unlikely to be appropriate and, 
depending on the degree of harm caused, either a permanent planning permission or 
a dismissal will be the more likely outcome. There will of course be cases where the 
harm arising from the development is not outweighed by the other considerations, 
even for a temporary period, and the appeal must be dismissed. 

 
67. In an enforcement appeal it is open to an Inspector to introduce ground (g) if he/she 

takes the view that there are human rights or other grounds for extending the 
compliance period and ground (a) had not been made, or succeeded, even to the 
extent of granting a temporary permission.  However, one benefit of a temporary 
planning permission is that it enables conditions to be applied – ground (g) does not. 
If those conditions can overcome a significant objection to the proposal, this may be 
preferable, but the reasonableness of the conditions for the period proposed needs to 
be considered. E.g. extensive landscaping or drainage requirements may be 
unreasonable if permission is only to be granted for 1 or 2 years.   

                                                 
17 Delivery of accommodation with planning permission at the end of the process is what is required for the 
expectation referred to in paragraph 45 of the planning circular to be engaged. It is not sufficient that at 
some point down the line - three years or so - sites are identified in the sub-region of the district council. 
(paragraph 38 of judgment) 
 

http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/stanley_v_ssclg&rotherdc.htm
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The provision of and need for gypsy sites in the area 
 
68. This will be a main issue in almost all gypsy and traveller appeals concerning the 

change of use of the land. It is necessary to clearly distinguish between, and deal 
separately with, need for gypsy sites generally within the area and the needs of the 
appellant(s) as individuals or as a family/group (Hedges & Hedges v SoS & E Cambs 
[1996]). It is helpful to start off by setting out the existing level of provision in the 
LA area, or wider area and any proposals and timescale for future provision through 
the development plan process. In particular any accepted level of need, the progress 
of a site allocations DPD and the likely date (if known with any certainty) at which 
new sites are expected to come forward. Even though a LA area may contain a 
relatively large number of pitches this does not necessarily mean that availability is 
good. It is often suggested that many Council-owned sites have a low turn over and 
a long waiting list, and that most private sites are only, in practice, open to family 
members and friends and many are subject to personal or time limited conditions. 

 
69. Since 1994 it has been expected that a quantitative assessment of the need for 

gypsy sites should underlie planning policies and site provision at a local level.  The 
underlying theme of both Circular 1/94, and more explicitly in 01/2006, is that local 
authorities should make a quantitative assessment of the need for gypsy sites in 
their area and that this need should be provided for through their policies and 
development control decisions. The absence of a realistic and up to date quantitative 
needs assessment may be a material consideration in an appeal decision. 

 
70. Until the publication of GTAAs (from around 2005) the bi-annual Gypsy Caravan 

Count was often the only source of quantitative information routinely provided at 
appeal (at least in England) and may still be referred to at appeals.  It has been 
undertaken in January and July each year since 1979, by all local authorities 
(commonly by dedicated Gypsy and Traveller Liaison Officers, or Environmental 
Health Officers and sometimes by County staff) on behalf of ODPM/DCLG so it gives 
a useful time sequence.  However, it is primarily a record of site provision and 
occupation, not site availability or need.  Its accuracy and consistency varies 
between authorities. 

 
Gypsy and Traveller Accommodation Assessments (GTAAs) 
 

71. Circular 01/2006 requires all LPAs to undertake a Gypsy and Traveller 
Accommodation Assessment (GTAA) as part of their statutory housing requirements 
(see Statutory Requirements paragraph 27 above) and to provide the base data to 
inform the RS, core strategies and subsequent site allocation in a DPD. At the same 
time as 01/2006 the Government also published ‘Draft Guidelines on Assessing 
Accommodation Needs for Gypsies and Travellers’. This was intended to give LPAs 
guidance on undertaking GTAAs, but many needs assessment studies were 
commenced or prepared in advance of these guidelines. A revised version entitled 
Gypsy and Traveller Accommodation Needs Assessments Guidance was published in 
October 2007, after the great majority of LPAs, certainly in the south of England, had 
completed their initial GTAAs. 

 
72. GTAAs vary greatly in their survey methods, depth, range, sample size and 

assumptions.  Because of the needs of the RS a certain amount of benchmarking and 
standardisation has been necessary at a regional level. ‘Second round’ GTAAs are 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0106_odpm.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=881
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likely to show more consistency as agreement on best practice emerges. GTAAs will 
be assessed at DPD examinations as to whether they provide a robust and credible 
evidence base in any test of soundness. 

 
73. There is no requirement for Inspectors dealing with individual appeals to make any 

such judgement, indeed they are unlikely to have the information before them, but if 
there are clear deficiencies in a GTAA such as to significantly undermine their 
conclusions on the level of local need, these should be mentioned.  However, for the 
most part GTAAs will provide the best single indicator of need in the local area and 
are likely to be considerably more helpful than the partial and ‘snapshot’ data 
provided by the bi-annual Gypsy Count, reports of unauthorised encampments, and 
figures for applications and appeals which were previously the main sources of 
information. 

 
74. An assessment of the provision of and need for gypsy sites in the local area, for the 

purposes of an appeal decision, need not go into extensive detail but should come to 
a conclusion as to the current level of need in the Region and the LA area involved, 
(and the adjoining Region/LAs if close to a boundary) and the likely timescale for any 
new site provision. 
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The appellants’ need for a site and alternative accommodation 

options 
 
75. These issues are relevant to both planning and human rights considerations where 

planning permission is being sought to allow named individuals to live, or remain on 
the site.  The need of those people for a caravan site, whether or not they meet the 
definition of ‘gypsies and travellers’ for planning purposes should be established first 
when considering this matter. Often it is not challenged by the Council, but 
Inspectors should satisfy themselves that this is the case and state their conclusions. 
It is possible that the fact that they are occupying the site indicates a need for it, 
even if need in the area generally appears to be low.  There is no requirement to 
prove a need for this particular site, or that no other site is available before they may 
be allowed to remain on it (South Cambridgeshire v SSCLG & Brown [2008]. In the 
Green Belt there is an onus on the appellant to show a need for a site in the Green 
Belt, but even here there is no requirement to justify the need for a particular site.  
However, the availability of, and evidence of a search for, alternative sites will be of 
greater importance in the overall balance. 

 
76. Many ethnic gypsies and travellers live in conventional housing, but there are a 

significant number who have never lived in a house and are unwilling to consider 
doing so, others have done so, with varying degrees of success (T.G. Clarke v SSTLR 
and Tunbridge Wells [2002]. The fact that a family may have lived in conventional 
housing may not necessarily demonstrate that this is a realistic alternative to a 
caravan site. It is not uncommon to find that families have tried bricks and mortar 
accommodation but, for a variety of reasons, found it unworkable.  The facts in each 
case need to be explored before making a judgment as to the suitability of housing 
as a realistic alternative.   

 
77. Factors to take into account are whether they have a cultural or family tradition of 

living in caravans, whether they are doing so at the moment and how long they have 
done so. Whether, when, why and for how long they have lived in conventional 
housing and any problems this has caused them. A mere preference for caravan 
living may be insufficient in itself to justify the need for a caravan site, but ‘aversion 
to bricks and mortar’ is a recognised condition for some gypsies and travellers.  It 
may compromise long-standing cultural norms with regard to washing, sanitary, 
cooking and sleeping arrangements, the sense of enclosure can be distressing to 
people who have been used to outdoor living. Gypsies and travellers have 
traditionally lived, travelled and worked in family groups, providing mutual support 
and care. Unless large, or group, housing can be found they can find themselves 
isolated from other family members and their social and cultural traditions. 
Suggestions of the type of questions to ask appellants are in Annex A.   

 
What are the realistic alternative accommodation options? 
 
78. To be a realistic alternative, accommodation has to be suitable, available, affordable 

and acceptable (Doncaster MBC v FSS & Angela Smith [2007]).  You will need to get 
both parties’ views. Possible alternative options may be unauthorised camping (if so 
where?), getting planning permission for another site in the District (or elsewhere), 
buying a site already with planning permission for gypsy use in the District (or 
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elsewhere), obtaining a place on a Council site, moving into housing (emergency 
and/or permanent), privately renting etc. 

 
79. Try to get parties’ views on what they regard as realistic/reasonable, or not. 

Specifically establish whether the appellants have reasonable grounds for claiming an 
aversion to living in a house. By this stage the appellant’s previous accommodation 
history should have been established, including whether they have ever lived in a 
house, but Inspectors also need to enquire about current attitudes to living in a 
house and whether it is a suitable and/or acceptable option for any/all. Both as parts 
of the consideration of Human Rights and as an assessment of the appellants’, or 
other named occupants’ need for a site it is necessary to consider the practical 
consequences of dismissing the appeal on the appellant’s home, private and family 
life.  

 
80. If the site is currently occupied explore: 
 

 What action would the Council take if the appeal were dismissed? 
 What stage (if any) has the enforcement process reached so far?   
 What assumptions can be made about the Council’s likely future enforcement 

action?   
 Is there any reason to assume that if the appeal were dismissed that the Council 

would not take enforcement action to remove the occupiers of the site?  
 What timescales are likely to be involved? 
 What would be the degree of interference with the site occupants’ home, private 

and family life?  
 

The suitability of alternative accommodation 
 
81. To a degree, suitability is a subjective matter.  The appellants should be asked to 

justify why options are ‘unsuitable’ in their view and Inspectors should take a view as 
to whether this view is reasonable. Explore such matters as: 

 
 Location/area.  What links do the appellants have to this area, or any other? 

E.g. upbringing, travel areas, previous sites, other family members, schools, 
health care, sources of work etc.  Do they have a particular need for a site in 
this area, in comparison with any other e.g. family and/or work connections?  
Local connections are not a pre-requisite for planning permission.  Not having 
them should not count against an appellant, particularly if alternative options 
are limited and there may be good reasons for a move from another area, but 
having them can add weight to their case 

 
 Size in terms of capacity to take x number of families/caravans. The ability to 

accommodate a particular family group or groups, to allow them to live and 
work together may be important to the appellants and is a recognised element 
of gypsy lifestyle, but explore how genuine this is.  Establish how long the 
group has been together, if this is the case, and how 
important/essential/reasonable is it for them to remain together? Could they 
split up and attempt to find smaller sites? Even if individual applications have 
been submitted, do they regard themselves as a group? Should their needs be 
assessed as such, or on an individual/smaller family group basis?  Is 
permission being sought on an ‘all or nothing basis’? (Moss v FSS & S Cambs 
[2003] 
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 Any other particular needs, e.g. need to stable horses, space to run a 

business, park large vehicles? 
 
82. On occasions Park Home or static mobile home sites are suggested by the local 

planning authority, or third parties, as potentially suitable for gypsy and traveller 
occupation.  On these occupiers buy a mobile home already on the site (usually from 
the previous owner/occupier or site owner) and pay a monthly rent.  The majority of 
occupiers tend to be elderly, former house owners seeking permanent, affordable 
retirement housing. Individual sites may have rules concerning minimum age (some 
exclude children) and preventing the parking of additional caravans on the site the 
keeping of dogs etc.  While on the face of it the appearance and lifestyle may not be 
dissimilar from a gypsy caravan site, and some gypsies and travellers may choose to 
live on one, the legislative and practical controls, financial aspects and social make 
up are very different and which may have a bearing upon their suitability as 
accommodation for most gypsies and travellers. 

 
The affordability of alternative accommodation 
 
83. Affordability is a key element of assessing genuine alternatives.  Chapman v UK 

[2001] paragraph 112 makes clear that: “the cost of a site compared with the 
applicant’s assets, and its location compared with the applicant’s desires are clearly 
relevant [although this was primarily in relation to Art 8 considerations]. Since how 
much the applicant has by way of assets, what outgoings need to be met by her, 
what locational requirements are essential for her and why they are essential are 
factors exclusively within the knowledge of the applicant, it is for the applicant to 
adduce evidence on these matters.” 

 
84. It is reasonable to ask how much was paid to purchase a particular site, but detailed 

questions about financial assets and the affordability of an alternative site may 
appear intrusive and the answers may not be reliable.  Inspectors might alternatively 
ask about the price of land in the area and whether there is any reasonable prospect 
of the appellants being able to afford another site (with or without planning 
permission) and probe the answers as fully as appears reasonable.  

 
The availability of alternative accommodation 
 
85. What efforts has the appellant made in trying to find an alternative 

site/accommodation before moving onto/buying this site?  Greater weight 
can be given to documentary evidence, but where appellants have difficulty reading 
or writing such evidence is less likely and land owners and estate agents are unlikely 
to provide written statements of the non-availability of sites. Most land deals 
between gypsies are by word of mouth and a handshake (although this does not 
absolve them of the need to register details of the land transfer with the Land 
Registry). Matters to be covered may include the reasons for leaving an authorised 
site or other accommodation, and whether they have approached estate agents or 
Council planning departments regarding the purchase and use of land?  If no 
documentary evidence is available, record what has been said at the hearing or 
inquiry regarding the search, including any disagreements, and conclude on it.  
Evidence of an active, but unsuccessful, search, over a period of time and a 
reasonably wide area including, e.g. Council planning & housing departments, 
Council Gypsy/Traveller Liaison Officers and site managers, estate agents, land 
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owners, other gypsies can add weight to the case for the appellant.  If other sites 
are, or were available, explore the reasons why they have been discounted and 
make a judgment as to whether that was/is reasonable.  If there has been little or no 
apparent effort to find alternative sites explore the reasons for this also. 

 
86. Whilst failure to make such efforts might not necessarily count against appellants, 

genuine efforts to seek an alternative site, over a sustained period, without success, 
might assist an appellant’s case. Much will depend on individual and local 
circumstances. The Court of Appeal judgment in South Cambridgeshire v SSCLG & 
Brown [2008] supported the Inspector’s statement that: 

"In seeking to determine the availability of alternative sites for residential 
gypsy use, there is no requirement in planning policy, or case law, for an 
applicant to prove that no other sites are available or that particular needs 
could not be met from another site. Indeed such a level of proof would be 
practically impossible…. . The lack of evidence of a search and the clear 
availability of alternative sites in more suitable locations elsewhere, can 
undoubtedly weigh against the applicant where there are policy or other 
objections to a proposed development. Equally, evidence of a search by an 
applicant over a reasonable area for a reasonable length of time and the 
absence of any obvious alternatives weigh in favour of him. But there is no 
absolute requirement for an applicant to prove he has explored and 
exhausted all possible alternative options before planning permission can be 
granted; or for a local authority to identify an alternative site before being 
able to refuse planning permission for another and adequately justify their 
decision at appeal. These are just material considerations to be weighed in 
the overall balance." 

 
87. Have they applied to join a Council site waiting list? Where and for how long, 

with documentary evidence wherever possible or confirmation from the Council. Try 
to establish the likelihood and time scale for getting a Council pitch (or enough 
pitches on the same site for all of them, if this is important), or the reasons for not 
seeking, or turning down, a Council pitch.  If these reasons appear genuine and 
reasonable e.g. advice from Council site managers that they are very unlikely to be 
offered a pitch, the restricted qualifying criteria for some sites, their poor condition, 
history of violence, personal animosity between groups and/or individuals, these can 
be given weight in assessing the alternatives open to the appellants.  It is reasonable 
to expect appellants to have considered a Council site, but good reasons might be 
given for the the fact that they are not on a Council waiting list or do not wish to 
apply for such a site.  

 
88. Personal animosity between groups/families.  The close living quarters of 

caravan sites can exacerbate discord between groups or individuals.  The appellants 
may claim that certain alternative sites, even if there are vacancies, are not in 
practice available to them because of ethnic differences, the dominance or ownership 
of the site by a single family, a fear of violence or intimidation or a falling out 
between family members.  PINS cannot condone discriminatory behaviour in site 
management however, it is for the LA to deal with unlawful discrimination as they 
see fit. Its powers will be greater on sites that it owns or manages. To be given any 
weight the nature of such claims should be explored, being backed up with evidence, 
where possible. The Inspector must, as always, judge the weight which should be 
attached, in particular to speculative or subjective comments.  Where there are 
reasonable grounds for concluding that certain sites are unlikely to be available to 
the appellants this should be taken into account in any assessment of their 
alternative accommodation options.   
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89. Explore alternative options with the Council. What suggestions or knowledge of 

other sites do they have?  How realistic are these?  What would be the chances of 
getting planning permission on any other site in the area or elsewhere? What is the 
likelihood of new/additional sites becoming available in the future, and when? 

 
The acceptability of alternative accommodation 
 
90. Having narrowed down the accommodation options (and the likely consequences of 

dismissing the appeal) consider how acceptable/reasonable those alternatives would 
be: 

 To the appellants, in terms of their home and private and family life 
(including ability to maintain a gypsy lifestyle) and over what time scale? 

 
 To the public: in terms of the nationally stated objective (01/2006) that 

everyone has the opportunity of living in a decent home and that members of 
the gypsy and traveller communities should have the same rights and 
responsibilities as every other citizen.  It should also be taken into account 
whether itinerant camping on unauthorised sites, such as the roadside or 
public land, if that is the most likely alternative, is in the public interest? 

 
 To the environment/community, in terms of whether those alternatives 

would be less, more or similarly harmful?  E.g. is it likely that requiring them 
to leave this site is likely to result in the unauthorised occupation of another 
site, or are there reasonable alternatives which would not be as harmful? 

 
Other personal circumstances 
 
91. Only education and health are dealt with here, but this does not exclude the 

possibility that other factors may be raised in individual cases.  The significance of 
the personal circumstances of an individual(s) on the family/group as a whole may 
also have to be assessed, taking a common sense approach as to the implications for 
the decision as a whole (Dartford BC v FSS & Lee [2004]. 

 
Education  
 
92. In assessing whether educational matters are a factor which needs to be weighed in 

the overall balance it is necessary to establish the relevant facts in each case.  Some 
suggested questions are included in Annex A to explore past and current educational 
needs and provision and the implications of a move.  

 
93. In most gypsy and traveller cases, the assessment will involve a judgment 

as to  the benefits of continuing, or commencing, education from the appeal 
site, were the appeal to be allowed, as compared with the most likely 
consequences were the appeal to be dismissed.  I.e. it is closely related to, and 
will follow on from, the assessment of alternative accommodation options.  Many 
children successfully move schools when their parents move from one house to 
another, but accessing education from no fixed address, or from a series of 
temporary and/or unauthorised sites, will be argued to be more problematic.  
Account must be taken of whether the most likely outcome of dismissing an appeal is 
that a family with children will be rendered homeless, thus limiting access to, and 
continuity and stability of education. 
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94. The weight to be given to educational factors in any particular case will depend on 

the circumstances.  But they have been frequently accepted as a material 
consideration which can add significant weight to the overall balancing exercise. 
Educational needs do not have to be special or unusual to be given significant weight 
E.g. Basildon District Council v SSETR & Others [2000] but if special educational 
needs do exist, they may attract additional weight, e.g.: Dartford BC v FSS & Lee 
[2004]. 

 
95. In Hughes v FSS & S Beds [2006] the Court of Appeal (paragraph 11) summarised 

the legal obligations of the local education authority with regard to the making of 
appropriate educational provision for children of school age resident within its area. 
The CoA believed ‘it is safe to assume that the Inspector was well aware of the local 
authority's obligations under the Education Act 1996 to make provision for the 
education of children in its area.’18 but it did not consider that matter to be in 
dispute. Rather, in finding that the FSS was entitled to make a different planning 
judgment to the Inspector (essentially giving a different weight to the factor) it 
supported the FSS’s decision to dismiss the appeal.  The weight given will be a 
matter for the decision maker, based on the circumstances of each case and all the 
material considerations, but the reasons for it should be explicitly set out (Coyle & 
Ors v SSCLG & Basildon DC [2008]). 

 
96. Where there is a clear end point, or key date, for the educational needs of a 

particular gypsy family, and this factor is considered to be of critical importance to 
the outcome of an appeal, temporary planning permissions or extended periods of 
compliance have been allowed to tie with them.  However, often a family or 
appellant group will contain children of a range of ages, with potential for future 
births, and there is no obvious ‘end point’ for their education, or it is so far into the 
future, that a temporary planning permission would be inappropriate on these 
grounds.   

 
Health  
 
97. Studies (Dept of Health, 2004) 19 have shown that the Gypsy Traveller community 

suffers from worse health than the population as a whole. Government figures 
(Explanatory memo to SI 2006/3190)20 record average life expectancy as 12 years 
less than the settled population for women and 10 years less for men with 42% of 
respondents reporting limiting long-term illness compared to 18% for the settled 
population; and 18% of mothers having experienced the death of a child, compared 
to less than 1% of the settled population (figures rounded).  

 
98. One important characteristic of gypsies and travellers is a strong feeling that elderly, 

sick or disabled members will be cared for within the family rather than being placed 
in residential care or accept external help.  Gypsies and travellers take their family 
caring responsibilities very seriously. 

 

                                                 
18 Inspectors should check the Act if they are not aware of the provisions. 
19 The Health Status of Gypsies and Travellers in England undertaken by the University of Sheffield on behalf 
of the Dept of Health in 2004 
20 Paragraph 14 of Race Equality Impact Assessment, Annex A to Explanatory Memorandum to SI 
2006/3190 The Housing (Assessment of Accommodation Needs) (Meaning of Gypsies and Travellers) 
England Regulations 2006 

http://www.opsi.gov.uk/ACTS/acts1996/ukpga_19960056_en_1
http://www.shef.ac.uk/content/1/c6/02/55/71/GT%20final%20report.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=786
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=786
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99. These general findings provide a context against which health and care issues arising 
in individual appeals can be assessed.  The main comparison to be drawn is usually 
between the benefits for the individuals involved of being allowed to stay on a site, 
on a temporary or permanent basis, in terms of being able to provide day to day 
care, manage particular health problems and access primary and specialist health 
care and access to basic living facilities, compared to the consequences of a 
dismissal of the appeal which, at worst, could mean an itinerant ‘roadside’ lifestyle. 
Some suggested questions are included in Annex A. 

 
100. Health/care issues need to be examined in each case. If no alternative, available 

and affordable site has been identified, consider what would be the health, access to 
health care and day-to–day living implications for the family/ies (including such 
things as access to fresh water, sanitation and washing facilities and the physical 
demands of an itinerant existence) and how much more difficult would it make daily 
life, especially for those with special needs and their carers?  As with education, 
health problems or caring needs do not have to be ‘special’ to be given weight, even 
in Green Belt cases, but if acute or unusual problems or needs do exist, they may 
attract additional weight. 

 
101. Where health issues are raised in appeals, documentary evidence is often submitted 

from health professionals, and witnesses may make themselves available to be cross 
examined or asked questions at hearings and inquiries. Inspectors should be 
sensitive to the personal nature of some of this material and consider the need for 
the details to be aired orally. The acceptance of the contents of written material 
should be clarified with the local authority at an early stage and questions and 
discussion limited to the minimum needed to make a judgment on the practical 
health care needs of individuals and the consequences of a dismissal of the appeal 
upon them.  As in any other circumstances, overly intrusive questioning of appellants 
or their family should be curtailed. Decisions and reports should be written bearing in 
mind the same principles and that they are public documents. 

 
Overall Assessment 
 
102. By the end of the hearing/inquiry/site visit Inspectors should aim to have all the 

information necessary to determine: 
 

 Whether the appellants, or those intending to live on the site are gypsies and 
travellers for planning purposes 

 What harm is, or would be, caused by the development? 
 Whether, or to what extent, the development complies with planning policy, 

both development plan and Government Circulars/PPSs. 
 The current and likely future levels of site provision, and need for gypsy sites in 

the local area. 
 The accommodation needs of the appellant(s) and the alternative 

accommodation options realistically available to them, were the appeal to be 
dismissed. 

 Personal circumstances which are relevant to the decision. 
 The relevant factors to take into account in the human rights balance (see para 

105 onwards below) 
 
103. Except where the development complies with planning policy and causes little if any 

harm it will be necessary to balance any conflict with policy, and other harm, against 
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the other material considerations, taking into account the ability of conditions to 
ameliorate that harm and the underlying issues of human rights, and race relations, 
where relevant.  Decisions in gypsy appeals are rarely simple or straightforward 
because of the multiplicity of issues involved and the need to weigh a disparate 
range of matters, from national policy and the public interest at one extreme against 
private interests and the often very significant consequences in terms of their homes 
and private lives for the individuals concerned. 
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Human Rights Issues Arising in Gypsy Appeals21 
 
104. This section is intended to give detailed guidance to Inspectors dealing with gypsy 

casework, given the likelihood that the matter will need to be explicitly dealt with. 
The right most likely to be raised or be of relevance to gypsy casework is: 

 
 Article 8 of the European Convention on Human Rights: The Right to 

Respect for Private and Family Life and for the Home 
 
(1) Everyone has the right to respect for his private and family life, his 

home and his correspondence. 
 
(2)  There shall be no interference by a public authority with the exercise 

of this right except such as is in accordance with the law and is 
necessary in a democratic society in the interests of national security, 
public safety or the economic well-being of the country, for the 
prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others. 

 
105. Other rights which may be raised: 
 

 Article 14: the right to freedom from discrimination. 
 Article 6: the right to a fair hearing. 
 Article 1 of the First Protocol: Protection of property.  This Article is sometimes 

advanced together with Art 8, or instead, but the approach to be taken by the 
decision maker is the same. 

 Article 2 of the First Protocol: the right to education. 
 

These other rights, and the particular issues which might arise with regard to each of 
them in gypsy casework, are dealt with in Annex C. 

 
Dealing with Article 8 issues in gypsy casework 
 
106. Most of the relevant factors will have been dealt with elsewhere in the decision and 

will not need repeating in any depth in considering the Art 8 balance. The most 
common (and this is not an exhaustive list) are: 

 
(a) For the appellant: 

 
 The nature and degree of interference to home, private and family life: What would 

be the practical consequences for the individuals concerned were the appeal to be 
dismissed?  If they were required to leave land on which they are living, this has to 
be regarded as their home and a significant interference with their Art 8 rights, but 
even if they are not occupying the land, and especially if they have no other lawful 
home, an interference with some of these matters could occur, albeit that they may 
attract lesser weight.  In each case Inspectors should assess the nature and degree 
of any such interference and measure the effect of refusal on the claimants against 
the wider public interest as a part of the proportionality test. (Rafferty & Jones v 
SSCLG & North Somerset [2009] and Dacorum BC v Purcell & ors, and The British 
Waterways Board & SSCLG [2009]) 

                                                 
21 General advice in dealing with human rights issues arising in appeal casework is in IH Chapter GP10   

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Acts/human_rights_1998.pdf
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/dacorum_v_purcell.htm
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/gypsy%20judgments/dacorum_v_purcell.htm
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Paragraph 96 of Chapman v UK [2001] indicates an additional consideration in 
gypsy cases, positive obligation imposed on the Contracting States by virtue of 
Article 8 to facilitate the gypsy way of life: 

“The vulnerable position of gypsies as a minority means that some special 
consideration should be given to their needs and their different lifestyle both in the 
relevant regulatory planning framework and in arriving at the decisions in 
particular cases. To this extent there is thus a positive obligation imposed on the 
Contracting States by virtue of Article 8 to facilitate the gypsy way of life” 

 
 The timescales involved: both the likelihood of enforced departure and the time 

that may be necessary to find alternative accommodation.  These factors may lead 
to a temporary permission/extended period of compliance (see below) if the harm 
caused by a permanent permission is found to be too great. 

 
 The availability, suitability and affordability of alternative accommodation: The 

absence of alternative sites/accommodation does not necessarily decide a human 
rights argument under Art.8, but it is important (see Egan v SSTLR [2002]. All the 
facts of the case must be weighed in the balancing exercise.  Chapman v UK [2001] 
says: 

“A further relevant consideration, to be taken into account in the first place by 
the national authorities, is that if no alternative accommodation is available, the 
interference is more serious than where such accommodation is available. The 
more suitable the alternative accommodation is, the less serious is the 
interference constituted by moving the applicant from his or her existing 
accommodation.” Paragraph 112 goes on to say: “In this context, the cost of a 
site compared with the applicant’s assets, and its location compared with the 
applicant’s desires are clearly relevant.” (Paragraph 103) 

 
 Whether the imposition of conditions, or an extended period of compliance, would 

protect the public interest by means which are less interfering of an individual's 
rights?  If there are means by which this could be achieved, e.g. by imposing 
conditions to lessen the harm, including the grant of a temporary or personal 
permission, or extending the period for compliance (assuming a permanent 
permission is not to be granted) these should also be referred to within the 
proportionality arguments.  If there is any possibility of the appeal being dismissed 
and a consequential interference with the appellant’s rights under Art 8 of the 
ECHR, e.g. by the loss of a home, the issue of a temporary permission or an 
extended period of compliance, and its appropriate length, should be raised, even if 
neither party has done so.  This is to enable Inspectors to be in the position to deal 
with the question of whether the objective of the measure (maintaining/returning 
the site to its condition prior to development) is achievable by means which are less 
interfering of an appellant’s rights. See paragraph 63 above on Temporary planning 
permissions. 

 
 The unlawful occupation of the site: While this will only rarely be relevant to the 

planning arguments (see S Bucks DC v SSTLR & Porter [2004]) it can be relevant to 
the Art 8 balance. Paragraph 102 of Chapman v UK [2001] is often quoted in this 
respect:  

“…When considering whether a requirement that the individual leave his or 
her home is proportionate to the legitimate aim pursued, it is highly relevant 
whether or not the home was established unlawfully…” 

 
A distinction can be made between a development which has occurred without 
planning permission (unlawful merely in the sense of being in breach of planning 
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control) and one which continues in breach of an extant enforcement notice or 
injunction, i.e. is a criminal offence. The latter is not necessarily fatal to an 
appellant’s case but in the HR balance the purchase and/or continued occupation of 
land subject to an extant enforcement notice or injunction, especially where the 
relevant issues have been addressed at an appeal, may weaken an appellant’s 
position. 

 
The reasons for the unauthorised occupation are relevant to the weight given to 
this matter in the Art 8 balance. Inspectors should explore this matter with the 
appellant(s).  E.g. if a shortage of alternative sites has existed for some time, and 
the appellant has been actively searching for an alternative site without success, or 
there are particular factors tying them to the site or making a move difficult, this 
might reduce the weight given to the unlawfulness of the occupation. 

 
(b) for the public interest.  Many of the material considerations weighing against the 

proposal in planning terms will fall within the aspects of public interest listed in Art 
8(2).  Some considerations may fall into more than one: 

 
 The economic well-being of the country has been accepted as encompassing the 

protection of the environment, within which fall most of the familiar planning 
issues: the objectives of planning policy, the integrity and openness of the 
Green Belt, the undeveloped character of the countryside, the visual and other 
harm to the character and appearance of the site and surroundings, additional 
traffic, e.g. on an otherwise quiet lane.   

 
 Public safety can include highway safety matters and, arguably, additional risks 

at times of flooding.   
 
 The rights and freedoms of others can include the residential amenity of 

neighbours (noise, disturbance, visual impact etc.). It has also been held to 
include the preservation of the environment.  

 
107. The necessary assessment of the severity of the harm in the HR balance will, in 

most cases include many of the same factors as in the planning balance.  However, 
there may be times where different factors are involved and Inspectors should be 
alert to that possibility. 

 
Dealing with Human Rights arguments in writing a gypsy appeal decision 
 
108. Although there are no hard and fast rules, HR matters should generally either be 

addressed as a separate section before ‘Overall Conclusions’, or as part of the 
Overall Conclusions. Alternatively, in enforcement appeals it may best be dealt with 
under ground (g), although many of the relevant matters may have been covered in 
ground (a) where that has been made.   R&L Gosbee v. FSS & Sedgemoor DC [2003] 
and Lough v FSS & Bankside Developments [2004] provide a good summary of the 
main principles and other previous cases concerning Art 8, although neither were 
gypsy cases. 

 
109. By this stage in a decision Inspectors should have already addressed almost all of 

the matters relevant to the Art 8 balancing exercise by this stage and they therefore 
only need to be mentioned in summary, and to the extent that they contribute to the 
HR balance.  Factors such as the unlawful nature of the occupation, and any other 
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relevant matters listed above that have not already been covered, should be dealt 
with in more detail. The specific consequences for the individual(s) of the appeal 
being dismissed, should always be spelt out, in brief if already addressed, and given 
due weight. The principal matter to bear in mind is the balance between the harm to 
the public interest, and the degree of interference with the Art 8 rights of an 
individual(s) arising from the dismissal of the appeal, and whether the decision as a 
whole is necessary and proportionate in the circumstances. 

 
Suggested concluding paragraphs for Art 8 considerations 
 
110. The following paragraphs are suggested as guidance, but must be adapted to suit 

the particular circumstances of the appeal. The objective is to make clear that 
Inspectors have undertaken the correct balancing exercise, both when allowing or 
dismissing an appeal. 

 
111. When dismissing the appeal and where it is concluded that the consequences for 

the Art 8 rights of the appellants are outweighed by the harm to the public interest 
arising from a grant of temporary or permanent planning permission: 

 
Dismissal of the appeal would, in all likelihood, require the appellant(s) to vacate 
the site (which has to be regarded as their home) without any certainty of 
suitable alternative accommodation being readily available.  I recognise that this 
would represent an interference with their home and family life.  However, the 
harm which (has been and) would (continue to) be caused by the development, 
in terms of its effect upon the interests of public safety / the economic well-being 
of the country / the protection of the rights and freedoms of others etc. is 
considerable [or whatever adjective is appropriate].   

 
plus (if the HR balancing exercise comes down in favour of outright dismissal, with no 

period of grace): 
 

Taking into account all material considerations I am satisfied that this legitimate 
aim can only be adequately safeguarded by the refusal of permission and/or 
upholding the requirements of the enforcement notice(s). 

 
or if it is concluded that a temporary planning permission or extended compliance 
period is appropriate and reasonable in the circumstances: 

 
Given the acknowledged difficulties in finding a suitable alternative site within 
the locality / the particular health difficulties faced by certain family members / 
the review of gypsy accommodation needs currently being undertaken by the 
Council / the likelihood of alternative sites becoming available within the next x 
years through the Local Development Framework process etc.. I consider that a 
temporary planning permission for a period of (or an extension of the period of 
compliance with the requirements of the enforcement notice to) x months/years 
is appropriate and reasonable in the circumstances. 

 
and in all cases 
 

The protection of the public interest cannot be achieved by means which are less 
interfering of the appellant’s/s’ rights.  They are proportionate and necessary in 
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the circumstances and would not result in a violation of their rights under Art 8 
of the European Convention on Human Rights.  

 
112. If allowing the appeal and where it is concluded that the consequences of 

dismissing the appeal upon the home and family life of the appellants (possibly in 
combination with other factors) would be excessive or disproportionate and would 
outweigh any harm to the public interest arising from a grant of permanent planning 
permission: 

 
Dismissal of the appeal would, in all likelihood, require the appellant(s) to vacate 
the site (which has to be regarded as their home) without any certainty of 
suitable alternative accommodation being readily available. This would represent 
a significant interference with their home and family life which in my view 
outweighs the (limited) harm which (has been and) would (continue to) be 
caused by the development, in terms of its effect upon the public interest. This 
harm could be lessened by the imposition of conditions to …. 

 
I therefore conclude that dismissal of the appeal would have a disproportionate 
effect upon the rights of the appellant/s under Art 8 of the European Convention 
on Human Rights. 
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Conditions in Gypsy Appeals22 
 
See Annex D for suggested wording of conditions  
 
113. Gypsy residential mobile home sites are expressly not subject to the Model 

Standards as set out in the latter part of Circular 14/89.  Examples of conditions 
which have been used in gypsy appeals are given in Annex D for guidance. These may 
be used and/or adapted as necessary. 

 
Restriction of occupancy of site to gypsies and travellers 
 
114. In most cases where planning permission is being granted it will be because of the 

special accommodation needs of the appellant(s) as gypsies or travellers. In 
recognition of this and to control occupation of the site to those people it will be 
necessary to impose some form of occupancy condition. 

 
115. A general ‘gypsy occupancy condition’ (see suggested Condition 1) should be 

applied where the site would be suitable and acceptable for use by any gypsy or 
traveller meeting the 01/2006 definition.  If planning permission is being granted 
solely or primarily because of personal circumstances (which may include the fact 
that the occupiers are gypsies and travellers) then a personal condition should be 
imposed (see below).  In these cases it is not generally necessary to impose the 
‘general’ gypsy condition as well. To impose both may result in two separate 
conditions controlling occupancy, each of which is free-standing.  This could lead to 
the situation where an occupier complies with the personal one while failing to meet 
the ‘planning definition’ as required by the other and consequent difficulties of 
enforcement.   

 
116. In each case it is necessary to expressly consider whether the appeal is being 

allowed because the development, if occupied by any gypsy or traveller, would be 
acceptable; or solely or primarily because of personal circumstances which outweigh 
other factors counting against the development, in which case a personal condition 
would be necessary.   There may, however, be occasions where it is reasonable and 
necessary to impose both, e.g. where permission is being granted for general gypsy 
use, but there are some individuals living on it who do not meet the definition but 
are to be given permission to stay.  In these cases the conditions may need to be 
adapted to ensure compatibility. 

 
Personal conditions 
 
117. Personal conditions are frequently sought by local planning authorities and/or 

offered by appellants.  Nonetheless, it is still necessary to consider the presumption 
against such conditions expressed in Circular 11/95 (WO Circular 35/85, paragraphs 
92 & 93), that such a condition should only be imposed where the alternative would 
normally be refusal of planning permission.  Personal conditions are most likely to be 
necessary in those cases where personal circumstances are found to be of crucial 
weight in the decision to allow an appeal and the site is not considered suitable for 
general gypsy occupancy.  There may also be cases where certain individuals fall 
outside the definition but there are good reasons why they should be permitted to 

                                                 
22 See also: Circular 11/95 (WO Circular 35/95) and IH Chapter GP8: Use of Conditions 
 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/1195.pdf
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live on, or continue to live on a site However, the imposition of such a condition 
should never be automatic or unexplained.   

 
118. A personal condition should only be imposed where there are pressing personal 

factors which tip the balance in favour of allowing the appeal and/or continued 
occupation by those individuals.  Where the development, taking into account all 
other material considerations is acceptable, the additional weight in favour of 
allowing an appeal contributed by even the most pressing personal circumstances 
can be irrelevant to the decision to allow the appeal.  In each case it needs to be 
decided whether the development, or occupation by certain individuals, would be 
unacceptable without a personal condition?  

 
119. Those named in the condition (see e.g. Condition 3) need not be restricted to the 

appellant; indeed the appellant may not be one of those named.  Much will depend 
on the circumstances of the case.  The names of the leading members of each family 
group/pitch should be included.  Inspectors should establish who is dependent on 
whom and name those with dependants, but put both names of adult couples with an 
and/or (e.g. Henry and/or Mary Smith) to take account of possible family breakdown 
or death. Different generations of a family often have the same first name and 
married women may use their married and/or maiden names so ensure that each 
named person can be clearly identified.23 The implication of using the term 
dependant is that when and if those people are no longer dependent on the named 
individuals (e.g. when children grow up) or when those named are no longer resident 
the continued occupation of the site by the one-time dependants is in breach of that 
condition. 

 
120. All personal planning permissions are also temporary or time-limited permissions. 

Any personal condition should thus be accompanied by a separate condition (see 
Condition 3) addressing the restoration of the site when those named cease to 
occupy the site, together with a requirement to submit a scheme indicating the 
works required and a timetable for the works to occur (see Submission of further 
details condition in Annex D of this Chapter.)  

 
Temporary permissions (see also the advice at para 63 onwards on 

Temporary planning permissions)  
 
121. When proposing a condition limiting the period for which development is to be 

granted it is necessary to carefully and explicitly justify both the principle of the 
condition, and the reasons for the time period specified.  There should be a realistic 
prospect that by the end of that period the circumstances which justified the 
temporary planning permission will have changed. If there is no realistic prospect of 
a material change in circumstances at the end of that period, (e.g. because the 
LDF/DPD is still at a very early stage or the expectation is that sites will not become 
available for at least three years or caring/education needs will be similar) a 
permanent permission, or a dismissal, is often the answer. The length will depend 
upon the particular circumstances in each case.  

 
122. Extended periods of compliance have more commonly been from 1 to 2 years.  

However, there have been justified exceptions to these timescales.  If longer periods 
are considered appropriate a temporary permission may be preferable, but the 

                                                 
23 For clarification of the meaning of ‘dependant’ see paragraph 33 of IH Chapter GP8.   
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balance of advantage of a temporary permission compared to an extended 
compliance period needs to be weighed, and explained, in each case.  

 
123. Each case needs to be assessed according to the circumstances and how 

these might change within a specific time period and fully justified.  When 
imposing such a condition, it is also necessary to specify the action to be taken to 
restore the land following the end of the period, either within the condition and/or in 
a separate one (see Annex E). The reason for also imposing the long-form 
‘Submission of details’ condition is to ensure that the necessary works are agreed at 
an early stage, when the state of the land before the development took place can be 
more established, the site occupants are present and there is a clear incentive for 
them to submit a scheme because of the potentially serious consequences of not 
complying with the condition. At the end of the temporary permission, when the 
original occupants may not be there, or may be there but facing enforcement action 
for a breach of the condition, a submission of a scheme is far less likely. If an agreed 
site restoration scheme exists from an early stage, this also has the advantage that 
it can be enforced against subsequent owners of the land. 

 
Specifying the number and type of caravans 
 
124. A condition specifying the maximum number of caravans, (or pitches) either in total 

or per pitch, is normally necessary to limit the scale of the development.  Limitations 
in the description of the development applied for are not enforceable. Any limitation 
must be imposed by way of condition. Such a condition is also required because the 
use of land for the stationing of a caravan for human habitation means use as a 
caravan site. There may be no material change of use of a caravan site simply 
through an increase in the number of caravans stationed on it. 

 
125. ‘Caravan’ is defined by s.29(1) of the Caravan Sites & Control of Development Act 

1960 and s.13 of the Caravan Sites Act 196824.  Any permission for a ‘caravan’ can 
thus mean a twin-unit mobile home with the appearance of a small bungalow. 
‘Mobile home’ is defined in the Mobile Homes Act 1983 as ‘having the same meaning 
as “caravan”.  Because of the potential confusion over terminology the Suggested 
Conditions refer to ‘static caravans’ as implying those which are not transportable 
except when carried by another vehicle, with the implication that the remainder are 
capable of being lawfully towed on the public highway, without division into separate 
parts. 

 
126. The numbers of caravans sought by the application (including the total number of 

caravans and the number of static caravans) should be established early on in the 
proceedings. If this number is materially in excess of that implied by the application 
and/or present on site it will be necessary to consider whether this is a material 
change in the nature of the development and whether they can be considered as part 
of the appeal.  One static caravan and one tourer (often used for sleeping in 
throughout the year where there is inadequate space in the mobile home) is the 
normal minimum for a single gypsy family.  If less than this is sought, Inspectors 
should find out what arrangements are made for periods of travel.  Caravans only 
needed for touring can sometimes be stored off-site. 

 

 
24 See Annex A of IH Chapter PT24: Caravans 
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127. Where visual impact is an issue, Inspectors should consider whether it is 
appropriate or necessary to limit the number of mobile homes within the total figure, 
or indeed to restrict all caravans on the site to ‘a type capable of being lawfully 
towed on the public highway without division into separate parts’ (i.e. tourers) if the 
visual or other impact of a static caravan would be unacceptable.  

 
The siting of caravans 
 
128. Where the siting of caravans is material to the decision to allow the appeal a 

condition should refer either to a submitted plan, or require details to be submitted 
to the Council for approval.  In enforcement cases, the LPA often identify an area of 
land within which caravans only occupy a small part.  The deemed application relates 
to the whole but in practice only a small part of the planning unit may be required.  
It may be appropriate to define an area in a plan that is attached to the decision and 
tied in by a condition.  Another way of dealing with this, if planning permission is to 
be granted under ground (a), is to uphold the notice on the major part of the land 
and grant permission only for the occupied area and possibly the access track.  A 
condition can be imposed restricting the use of the access track.  This can give the 
appellants what they want, provide reassurance for local residents and enable the 
Council to prosecute without delay if an expansion of the site should occur in the 
future. 

 
Industrial/commercial activities on site 
 
129. The need to provide space for industrial/commercial work or storage on gypsy sites 

is less frequently sought than in the past.  However, the need for any such space, 
and the nature of the activities involved should be established at an early stage and 
be taken into account in the overall decision.  Where sought, and considered 
acceptable, the need for condition(s) covering extent of work areas, heights of 
material stacking, hours of operation, sound limits, prevention of smell and burning 
etc. should be considered.  

 
130. More frequently, gypsy appellants are willing to accept a condition specifying no 

commercial or industrial activity.  While such activities, if they commenced and 
caused a clear nuisance to third parties, could be claimed to fall outside the terms of 
a residential permission, where such an activity would have undesirable implications 
for others a condition specifying no commercial or industrial activity may be 
considered necessary.    

 
Commercial vehicles 
 
131. It is common for gypsy appellants to own vehicles larger than normal domestic 

scale, whether for towing a caravan, transporting horses or for business purposes.  A 
frequently accepted upper weight limit is 3.5 tonnes although the implications of a 
vehicle (or several vehicles) of this size need to be taken into account.  A higher 
upper limit (e.g. a 7.5 tonne vehicle is commonly used for towing horse boxes) may 
be sought and should be considered on its merits. A limitation on the number of such 
vehicles, or a maximum number per pitch, to control visual impact and highway 
activity, disturbance etc. would need to be justified on the facts of the case and 
should only be imposed where necessary.   
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Amenity blocks and other buildings/structures 
 
132. Amenity blocks, toilet blocks, day rooms and laundry rooms are common features 

of gypsy sites and some may be a requirement of a site licence.  The separation of 
living/sleeping, washing, toilet and cooking areas is an important aspect of some 
gypsy lifestyles.  If permission for these is being sought as part of the appeal 
Inspectors should clarify exactly what is intended, and their likely impact and 
consider whether the submission of further details is necessary. 

 
Submission of further details 
 
133. If the development has not yet commenced the normal wording can be used 

e.g. ‘No development shall take place until…’ or ‘No caravan shall be brought onto 
the site …’ or ‘No caravan shall be occupied until ...’. Where the development has 
already commenced25. The risk of losing the permission by failing to comply with a 
timescale gives an added incentive to the appellant and provides the local planning 
authority with a simpler route to effective enforcement in the face of non-compliance 
within the specified timescale, or the submission of unacceptable details. 

 
134. The 28 days suggested in the first paragraph for the use to cease, should any part 

of the condition not be complied with, may be extended but is intended to provide a 
reasonable degree of pressure to encourage compliance. Where the consequences of 
a failure to comply with the requirements of this strict condition appear excessive in 
the circumstances a version of the simpler condition may be used. 

 
135. Typical matters which might require the submission of further details, and their 

implementation on gypsy and traveller sites include:  
 

 Landscaping 
 Parking/turning/hard surfaced areas 
 Foul and surface water drainage 
 Boundary treatments 
 Site layout 
 Site access 
 Planting and on-going maintenance 
 Site restoration at the end of a temporary period permission 

 

 
25 Inspectors should normally use the form of wording given in paragraphs 58-60 of IH Chapter GP8: Use of 
conditions, an example of which is included at the end of Annex D.   
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Travelling Showpeople 
 
Introduction 
 
136. Travelling showpeople are members of a community that consists of self-employed 

people travelling the country, frequently in family groups, holding amusement and 
entertainment fairs.  Nevertheless, showpeople require secure permanent bases, not 
only for remaining in one place for much of the year residentially but also for the 
storage and repair of their fairground equipment.  Traditionally these were mainly 
occupied in the winter months but increasingly they are used as bases from which 
trips are taken to individual fairs or other amusement attractions throughout the 
year and the showpeople’s quarters are occupied on a year-round basis.  They are 
also occupied throughout the year by retired members of the showpeople’s 
community and by families with children during term times to maintain full-time 
education. 

 
137. Permanent bases for travelling showpeople do not fit easily into recognised land-

use categories, since they include areas for residential caravans and for the storage, 
repair and maintenance of vehicles and equipment.  The need for a secure site is 
normally high because of the stringent safety requirements for maintaining 
fairground equipment free from vandalism.  Most showpeople are members of the 
Showmen’s Guild and are required to follow a code of practice that regulates their 
sites strictly.  Membership of the Guild gives them some permitted development 
rights granting exemptions for the need for caravan site licences for occupation of 
their quarters in the winter months, or when travelling for business purposes, under 
Part 5 of Schedule 2 of the 1995 GPDO, although not the need to obtain planning 
permission in the first place.  There is a small sub-group of showpeople who 
specialise in holding travelling circuses.  Their requirements for permanent quarters 
are likely to differ from fairground showpeople in requiring enclosed areas for 
training purposes and larger areas of land to exercise animals.  Members of their 
trade associations do not enjoy the same permitted development rights as those of 
the Showmen’s Guild. 

 
138. Nevertheless, being able to travel freely remains an integral part of showpeople’s 

community and they frequently live and travel together in extended family groups.  
This remains a core element of the showpeople way of life and explains, in part, why 
government advice in DCLG Circular 04/2007: Planning for Travelling Showpeople26 
follows closely the advice on gypsies and travellers contained in ODPM Circular 
01/2006.  It also stems from the increasing reliance on the countryside to cater for 
showpeople’s accommodation needs as traditional urban sites are redeveloped.  
Although they are quite separate communities from gypsies and travellers, their 
accommodation requirements are for the most part similar, the main difference being 
the likely need for the accommodation of on-site commercial activities (see below).  
As a consequence, the advice set out in the rest of this part of the chapter only flags 
up the differences between the approaches between travelling showpeople and 
gypsies when undertaking appeal casework.  Where this part of the chapter is silent, 
follow the earlier advice on gypsies and travellers. 

 
Definition and status of travelling showpeople 
 

                                                 
26 Please see update 2 on 04/2007 in ‘What’s new’ on page 1 

http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=487
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0407.pdf
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139. The definition of travelling showpeople for planning purposes is set out in paragraph 
15 of Circular 04/2007. 

“Members of a group organised for the purposes of holding fairs, circuses or 
shows (whether or not travelling together as such).  This includes such persons 
who, on the grounds of their own or their family’s or dependants’ more localised 
pattern of trading, educational or health needs or old age, have ceased to travel 
temporarily or permanently, but excludes Gypsies and Travellers as defined in 
ODPM Circular 1/2006.” (Previous Circular 22/1991 or WO Circular 78/1991, still 
applies in Wales) 

 
140. Further advice is set out in paragraph 17.  It differentiates the term “pitches” on 

gypsy and traveller sites from “plots” on showpeople’s sites to reflect the term 
traditionally used by travelling showpeople and to recognise that plots may need to 
incorporate space or be split to allow for the storage and maintenance of equipment.  
For the most part, status of appellants as travelling showpeople is seldom questioned 
by local planning authorities, because of the near universal membership by 
showpeople of the Showmen’s Guild and other kindred bodies and the professional 
benefits they bestow. They are not recognised as a separate racial or ethnic group. 

 
Policy Considerations in Travelling Showpeople Casework 27 
 
141. Previous to Circular 04/2007, despite advice in Circular 22/1991 few local 

authorities included any policies on travelling showpeople in old-style development 
plans, apart from those districts where showpeople had traditionally resided.  The 
policy issues relevant to gypsies and travellers and discussed earlier in this Chapter 
apply equally to showpeople. The scale of need nationally is much smaller in 
numerical terms (and therefore should be easier to quantify), but whereas many 
gypsy and traveller appeals concern small family plots, travelling showpeople tend to 
live, work and travel in much larger groups and need much larger sites to 
accommodate both residential caravans and fairground equipment so that their 
impact can be considerably greater. 

 
142. The main reason for replacing Circular 22/1991 (England only) is explained in 

paragraph 9 of Circular 04/2007, as being its failure to deliver adequate sites for 
travelling showpeople.  Despite some increase in supply after its introduction, 
demand for showpeople’s accommodation has continued to outstrip supply.  For this 
reason under-provision is to be satisfied over the 3 to 5 years following the Circular’s 
publication in August 2007, through the provision of suitable sites identified in RSs28 
and LDFs. 

 
143. The processes for assessing the demand for showpeople accommodation and the 

delivery through the development plan process are largely the same in as for gypsies 
and travellers.  They start with the Gypsy and Traveller Accommodation Assessment 
(GTAA), as described earlier in this Chapter, but is said in paragraph 18 of the 
Circular to be an important rather than an integral part of the process.  The 
Showmen’s Guild and other trade associations are seen as a primary source of 
figures to inform local planning authorities.  Where GTAAs excluding showpeople 
have already been carried out LPAs are expected to undertake assessments for 
travelling showpeople as soon as practicable. 

                                                 
27 Circular 04/2007 is still current policy in England (however please see update 2 on 04/2007 on ‘What’s 
new’ on page 1), however it should now be read to exclude any advice relating to RSs. See para 34. 
28 See para 34 regarding the revocation of Regional Strategies. 

http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/7891.pdf
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144. Paragraphs 18 to 35 of Circular 04/2007 on policy provisions follow very closely the 

content of paragraphs 22 to 40 of ODPM Circular 01/2006 and paragraphs 36 to 42, 
on transitional arrangements, especially temporary permissions, are almost word for 
word the same as in 01/2006 paragraphs 41 to 46.  Therefore, the advice in the 
earlier parts of this chapter with regard to gypsy and traveller policy and need should 
be followed.   

 
145. A broadly similar approach is also set out for sites in the Green Belt, in rural areas 

and in those with nationally and locally recognised designations (paragraphs 43-46 of 
04/2007).  Travelling showpeople’s sites are likely to be both substantially larger, 
and have more visual impact than gypsy and traveller sites because of the size and 
scale of the fairground rides and vehicles needed to transport them. While sites in 
rural and semi rural settings are permissible, new development in the open 
countryside is to be strictly controlled (paragraph 45).  However, circus showpeople’s 
quarters are more likely to be acceptable in rural areas as they are more likely to 
need land for exercising animals and less likely to have rides to maintain.  Advice on 
handling applications and sustainability (paragraphs 47-57) is the same as for 
Circular 01/2006. 

 
Material considerations in showpeople’s appeals 
 
146. For the most part they are much the same as for gypsies and travellers, but where 

there are important differences these are set out below.  Where there is silence, 
assume that the advice relevant to gypsies and travellers should be followed. 

 
147. On the whole, because there is little doubt about status through membership of 

trade associations, assessing need is far more straightforward, but counts other 
than GTAAs are unlikely to be regular and are carried out on an ad hoc basis.  On the 
other hand, because of the small size of the numbers and their traditional 
concentration into comparatively small numbers of widely scattered districts, it may 
well require needs assessments across large sub-regions and, where districts abut 
other regions, across regional boundaries also.  Co-operation between neighbouring 
authorities, in producing needs assessments, and possible joint DPDs, is encouraged.  
Wide variations between numbers of showpeople in adjoining authorities (great 
concentrations in one, none next door, even if similar policies, such as Green Belt, 
apply to both) are a frequent aspect of showpeople distributions.  Because of this, 
there may be a greater propensity for unauthorised showpeople sites to be found in 
those areas where they are already concentrated.   

 
148. The approach to the assessment of alternative accommodation options is much 

the same as with gypsy cases.  The nature of a showmen's use with large amounts 
of plant and machinery may mean that commercial areas are acceptable or even 
favourable.  Establish what are their accommodation requirements in terms of 
location, size and facilities? What reasonable alternatives are there, if any?  Have the 
LPA made an assessment of need and made provision?  If not what do the LPA 
policies say about dealing with applications and meeting perceived need?  Do they 
rely on provision in adjacent authorities? Has any site search been conducted by the 
appellant and how rigorous was it? 

 
149. The Showmen's Guild is the overarching organisation - a regional representative 

will generally have made written comments and may well attend the hearing/inquiry 
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to amplify their views and provide an overview on need generally and whether there 
are realistic alternatives.  That does not mean that their views should be accepted 
unquestioningly.  Inspectors should not carry out his/her own enquiries and visits to 
possible alternative sites to make their own assessment. 

 
150. Paragraph 52 of 04/2007, as for gypsies and travellers, makes clear that refusal 

should not be based on lack of local connection.  However, where there are strong 
local connections this could be a factor in favour of a particular site, particularly if 
this falls in the heart of the area where shows and fairs are run.  The number, size 
and fuel consumption of the vehicles used may be argued in support of a 
sustainability case for being within or close to the principal business catchment.  

 
151. Although one of the major problems on many lawful showpeople sites is argued to 

be overcrowding, there does not appear to be the concentrations of major health 
problems and high morbidity found amongst the gypsy community.  Access to settled 
facilities is likely to be the main argument in favour of permanent quarters on health 
grounds.  On educational matters similar considerations apply as for gypsies and 
travellers, in particular the need for an authorised ‘base residence’ and school.  

 
Commercial activities on site and traffic 
 
152. This is probably the greatest difference between gypsies and showpeople.  Many 

gypsy sites exist without any commercial activity at all.  But it should be assumed 
that a travelling showpeople’s site will need to make provision for the storage and 
repair of equipment as an integral part of the whole development.  It may be that if 
this cannot be properly assimilated into its surroundings then the entire development 
may be regarded as unacceptable.  Where specific allocations are made in DPDs this 
should have been taken into account but the scale and impact of the development as 
presented at appeal will be one of the main issues in almost every case.   

 
153. Showpeople’s vehicles, including circus vehicles, tend to be large and slow moving.  

Paragraph 56 of the Circular says that sites should be identified taking into account 
highways considerations.  Regard should be had to the potential for traffic noise and 
other disturbance from vehicle movements, the stationing of vehicles on the site and 
on-site business activities.  Projected vehicle movements should be assessed on an 
individual basis and proposals should not be rejected simply because they only give 
rise to a modest increase in traffic in a particular locality or where their impact on 
minor roads would not be significant. 

 
154. Circular 04/2007 also includes useful Annexes giving a list of showpeople’s 

organisations with contact details (A), good practice advice on the use of criteria in 
planning policies (C), guidance for local planning authorities dealing with planning 
applications (D) and for showpeople making such applications (E).  There is also an 
addendum providing guidance on interim measures to be employed in advance of 
GTAAs’ publication and/or up-to-date RSs29 addressing showpeople’s needs. 

 
Conditions 
 
155. The suggested model conditions for gypsy and traveller permission listed in Annex D 

of this Chapter should cover most eventualities, amended to reflect occupation by 

 
29 See para 32 on the revocation of Regional Strategies. 
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travelling showpeople. Those included in Annex F of Circular 04/2007 are very 
general. Paragraph 4 says these might include limiting parts of a site that may be 
used for business operations to minimise visual impact and limit noise. It may be 
necessary to impose a condition relating to the area that can be used and height of 
stored plant, equipment and machinery and when it can be tested.  This is likely to 
need to be carefully drafted to suit the circumstances of the case.  The same applies 
to possible noise conditions which would need to be site specific.     
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Annex A - Possible facts to establish in gypsy cases 
 
These questions are intended to give some assistance as to the type of questions 
Inspectors may need to ask at inquiries and hearings to establish all the relevant and 
necessary facts.  It is not a prescriptive list and can be amended and adapted as 
appropriate, just used as a check list, or not used at all.   
 
Policy, Site Provision and Need 
1. Are there development plan policies relating to gypsy sites in adopted/emerging 

plans (or supplementary planning guidance) and what do they say?    
2. What stages have the RS, Core Strategy, gypsy and traveller site allocations DPD 

reached and are what are expected future timescales? 
3. To what extent are development plan policies compliant with 01/2006 (or 

30/2007)?30 
4. If the development plan contains criteria based policies, are these fair, reasonable, 

realistic and effective?  
5. Are there any firm proposals, or a timetable, for future site provision? 
6. What stage has a GTAA reached, what does it say and have its findings been 

accepted by the LA as a fair indicator of current need? 
7. If the need for any future site provision is accepted, what is the likely date at which 

sites may begin to become available for occupation? 
 
Ownership/occupation of the appeal site.  
8. If they are already on the site, when did they move to the site? 
9. Why did they move to the site? 
10. Do they own the site? 
11. If yes when did they buy it and how much did they pay for it? 
12. If no, who owns it? 
13. What state is the site in/was the site in when they arrived/bought it? 
14. What works have they done to the site?  E.g. hardstandings, planting, fencing, 

gates, rubbish removal. 
15. Is there mains drainage or are they using a cesspit, septic tank or other means of 

foul drainage? Record Environment Agency view of drainage methods.  
16. What are the intended surface and foul water drainage arrangements? 
 
 
Gypsy status and personal circumstances 
 
Family background and dynamics  
17. What is/are the appellant's history/family history/upbringing? 
18. If more than one family (parent(s) and children) how long have they travelled 

together? 
19. How important is it to them that they live together?  Do they want to be treated as 

a single group for the purposes of the appeal or as individuals?  
 
General background facts 
 
Family details  
20. It is often useful to have in writing the names, ages and family relationships (if 

any) of those living on site (or principal members, total numbers, children under 18 

 
30 See the update on 01/2006 and 04/2007 in ‘What’s new’ on page 1 
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and under 5, and those 65+).  Unless very small numbers and/or simple family 
relationships, get appellants to draw a family tree. This can help to avoid confusion: 
different generations often have the same first name.  Married women often use 
both their maiden name and married name interchangeably.  There can be two 
surnames amongst the men as well, or the group as a whole has a different “clan” 
name.  

 
Lifestyle before moving onto the site or currently if not yet on the site. 
21. Where are they living/were they living before they came to the site?   
22. Where was that and what sort of site was it? E.g. Council site, private site 

(owned/authorised), stopping on private site with owner’s permission, unauthorised 
site, “roadside”?  

23. Why did they move from previous site/location?  
24. Were they undertaking any paid work? 
25. If so, what sort of work was that and which members of the family did it? 
26. Did they have any other sources of income? 
27. Did they have a regular pattern of movements, e.g. going to certain places at 

certain times of the year for a particular purpose? 
28. Were their journeys for social reasons or to find work/make money (or a bit of 

both?), or because they were forced to move on? 
 
Current lifestyle 
29. Have they done any paid work (or had any earned income) since being at the site? 
30. What and where was that?   
31. Have they travelled away for any purpose since they arrived?  If so: 

 For what purpose, i.e. for social or economic reasons?  
 When?  
 How often? 
 Where did they go? 
 For how long? 

32. Did all of the family or just some of the family members travel? 
33. Which, and why, did some of the family stay on the site? 
34. Has their travelling, since moving onto the site had any particular pattern to it? e.g. 

has it been at the same times of the year and/or to the same places? 
35. Has their lifestyle and the amount of travelling changed since they moved onto the 

site? 
36. If they are not travelling (except for social reasons), why not? 
 
Looking to the future… 
37. Do they see themselves travelling again? 
38. If so when and for what purpose (work or holiday/social)? 
39. If not for work, why not? 
40. Are there any circumstances in which they would return to a travelling lifestyle?  

E.g. if they had to leave this site, when the children were older, when a period of 
illness had passed, when there was no longer a need to look after an elderly/sick 
family member, if there were more authorised transit sites? 
 

Animals owned (for economic reasons) 
41. Do they own any horses?  
42. If so, where do they keep them (summer/winter)? 
43. Do they own, or rent that land? 
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44. Do they keep them as a hobby or to make money? If kept for economic reasons the 
practicalities of keeping horses throughout the year also needs to be considered, as 
well as the fact that they may regard the keeping of horses as an important part of 
their gypsy lifestyle/identity. 

45. Do they breed them? 
46. Do they go to gypsy/horse fairs to buy and sell? 
47. Which fairs? 
48. How often? 
49. Do they buy/sell anything else at the fairs e.g. carriages, harnesses, other (non 

horse) items? 
50. Do they buy and sell horses at other times of the year? 
51. How important is horse dealing to the family income? 
52. How important is horse owning/dealing to the family way of life/ their gypsy 

lifestyle/identity? 
53. Do they own any other animals (apart from domestic pets)?  If so find out similar 

details. 
 
Alternative accommodation options  
54. What attempts had they made to find other sites? Over what period of time; in 

what parts of the country, who have they approached?  E.g. 
 Council planning departments 
 Estate agents 
 Land owners 
 Other gypsies 
Obtain documentary proof whenever possible but these are seldom provided. 

55. Before moving onto and/or buying this site did they talk to the local planning 
department?  If not, why not? 

56. Have they ever applied to a Council for a pitch on one of their sites? 
57. If so, which Council’s/sites and when?  
58. Are they currently on any Council waiting list for a gypsy site? In the appeal LPA or 

any other LPA?  
59. If so for which sites and for how long? 
60. If not, why not? 
61. If already moved onto the site, have they carried on looking for alternatives? 

Obtain documentary proof whenever possible.  
62. If they had to leave this site, what would they do/where would they go? 
63. If they had to move without anywhere definite to go, what would they do with their 

mobile home/horses (if any)? 
64. If they were looking for another site, what characteristics would it need to have to 

be acceptable? E.g. size, location, price, tenure, 
65. Have they ever lived in a house?  
66. If so when and for how long and how did they find that experience? 
67. Why did they stop living in a house? 
68. What would they feel about living in a house? 
69. Are there any circumstances in which they would consider living in a house? 
70. If not, why not? 
71. Do they know of any authorised gypsy sites for sale or rent in the area? 
72. What is the likelihood of them being able to afford such a site if one came on the 

market?  
73. Do they own any other land? 
74. Where is it, what are the chances of getting planning permission for it, is it a 

satisfactory alternative, if not why not? 
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Other personal circumstances issues 
Education 
75. Are any of the children in school? 
76. Which schools? 
77. Where are they? How long does it take to get there and by what means of travel? 
78. Which children attend which schools (get names and ages if not done so before) 

and when did they first go there?   
79. Were any of the children in school before moving onto the site, if so where and for 

how long?   
80. What age were they when they started school and have they been continuously in 

school since then? 
81. Did any of the children have to change schools because of their move to this site? 
82. Did they have any trouble getting places at a school?  How long did it take? 
83. Are any of the children receiving any special/extra help at school?  
84. What sort of help is that e.g. are they taken out of class or given a classroom 

assistant, or does the school have a special traveller support programme? 
85. Are any of the children on a register of special educational needs? 

86. Are they getting any education outside school e.g. Traveller education projects 
(where?), home-based learning? 

87. If the adults/family travel, do they take the children with them, and if so for what 
periods? 

88. What are the parent’s aspirations for the children? How long would they like them 
to stay at school?  Would they see them going on to college?  Do they expect them 
to follow the gypsy lifestyle? 
89. What would be the consequences for the children’s’ education of dismissing 

the appeal? 
 
Heath care  

90. Are they registered with a GP?  Where is that? 
91. If not, why not? 
92. How long have they been registered there? 
93. If not a local GP, why not? 
94. Do any members of the family have any health problems or caring needs? 

95. If so, what limitations/treatments/requirements do these cause/need? E.g. do they 
prevent or restrict travelling or working and/ or make day to day living more 
difficult? 
96. Do any family members need full or part-time care? 
97. If so, who provides this and what does it entail? 
98. Is any of the family receiving regular treatment at a hospital or from a GP? 
99. If yes, where and what for and how frequently do they need to attend that 

hospital?  
100. What would be the health/care consequences of dismissing the appeal? 

 
Conditions (See section on Conditions in Chapter (paragraph 113 onwards) 
and) 
 
Explore both sides’ views on the need for conditions, amongst other things: 

 Restricting of occupancy of site to gypsies & travellers. 
 Personal occupancy condition (who should be named?) 
 Temporary period permission (how long and why?) 
 Specifying the maximum number of caravans/pitches and types of caravan 
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 Specifying the siting of caravans 
 Controlling or preventing industrial/commercial activities on the site. 
 Commercial vehicles – number and size, if any 
 Amenity blocks and other buildings/structures 
 Submission of further details e.g.: hardstandings, parking areas, day rooms, toilet 

blocks, fencing, lighting, gates, access/visibility splays, landscaping, screening, 
site restoration. 

 Foul/surface water drainage 
 Implementation periods and provisions  
 Site restoration requirements 
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Annex B: Judgments referred to in the chapter31 
 
Arranged in (approximate) date order 
Blue hyperlinks to sources  
 
1. Greenwich LBC v Powell [1989]32 
CoA, 23 February 1988, LJ Purchas and Mrs Justice Heilbron 
HoL, 7/8 November, 8 December 1988, Lords Bridge of Harwich, Templeman, Griffiths, 
Ackner and Lowry  
(Reference: Paragraph 25) 
 
Seasonal/periodic travelling not a bar to gypsy status 
 
Although frequently quoted in gypsy planning cases it is helpful to remember that this 
case centred on whether a Council caravan site (and its occupiers) were ‘protected’ for 
the purposes of the Mobile Homes Act 1983.  If so the Council could not evict the 
tenants, including the Powells, as they would have had security of tenure.  The Council 
argued that the site had been set up by them pursuant to their duty under s.6 of the 
Caravan Sites Act 1968 to provide adequate accommodation for gypsies residing in or 
resorting to their area. The HoL concluded that:  

“the intention of the 1983 Act was clearly to exclude from the definition of 
protected sites such as that...provided by local authorities...to accommodate those 
whom they bona fide believe to be gypsies because they are nomadic for part of 
the year, notwithstanding that they may establish a permanent residence on the 
site by returning from year to year.  Such a site will not become a 'protected site' 
even if some of the erstwhile nomads, as well they may, give up their nomadic way 
of life entirely”.  

 
DoE circular 28/77 encouraged local authorities to provide sites to accommodate gypsies 
in four categories: (1) emergency stopping places... (2) transit or short-stay sites... (3) 
residential use... (4) permanent sites for long-term residential use.  ‘The last of these 
categories can only have had in contemplation sites such as that...to which gypsies 
return year after year as their permanent residents but from which they set forth at 
certain seasons to pursue their traditional nomadic way of life...’ 
 
This case is, however, more often used to indicate that people who travelled for 4-5 
months of the year (as did the Powells), living in a caravan and undertaking seasonal 
fruit picking, with no fixed abode or home as they moved about the country, but with a 
permanent residence on the site the rest of the time could be regarded as gypsies.  
 
2. Horsham DC v SSE and Giles [1989]33 
HC CO/547/89, 13 October 1989, Mr Justice McCullough 
(Reference: Paragraph 25) 
 
A nomadic way of life must have continued on a regular basis 
 

                                                 
31 This annex only contains Judgments referred to in this chapter, plus a couple of other significant ones.  
For a fuller list of relevant gypsy judgments please see the Judgments page on the Gypsy PINS net page. 
32 Enforcement Judgment J.623 (with CoA transcript), HoL judgment on Gypsy Judgments page 
33 Enforcement Judgment J.712, HC judgment on Gypsy Judgments page 
 

http://pinsnet.pins.local/information/policy_and_casework/enforcement_appeals/enforcement/judgements/j2h/0623.htm
http://pinsnet.pins.local/information/policy_and_casework/enforcement_appeals/enforcement/judgements/j2h/0712.htm
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Mr Giles made a planning application for the replacement of a timber building and 
caravan with two mobile homes. It was refused on planning merits. On appeal, Mr G 
claimed "gypsy" status, which was accepted by Inspector, who granted planning 
permission as he considered a special exception to restrictive Structure Plan policies was 
justified.  The Council challenged on the basis that Mr G was not a "gypsy" within the 
statutory definition of s.16 of the CSA 1968, as he did not have a nomadic way of life, 
having lived in a Council house in Worthing from 1957-69 and on the appeal site for 
some 20 years since then. Apart from visiting agricultural shows, perhaps staying away 
for 12 nights a year he did not travel.  The Court found, following Greenwich LBC v 
Powell [1989] that the Inspector's conclusion was not justified, as although the Giles 
family was of Romany background, to qualify as a gypsy for statutory purposes, a 
nomadic way of life must have continued on a regular or at least seasonal basis.  

“Clearly there can, and indeed must, come a time when as a matter of fact the 
nomadic habit of life is lost.  When it is lost the gypsy is no longer a gypsy for the 
purposes of the Act. He remains of course a gypsy by descent, by culture and 
tradition, but that is not the issue. The question is whether he is a gypsy for the 
purposes of the relevant Acts.”  
 

The Council's appeal succeeded. 
 
3. R v South Hams District Council, ex p. Gibb [1994] 34 
CoA AELR 1012, May 1994, Lord Justices Neill, Leggatt and Millett 
(Reference: Paragraphs 4 and 25) 
 
A nomadic lifestyle must have an economic purpose 
 
This was the case referred to in Circular 18/1994 (WO 76/1994) which further refined 
the statutory definition of ‘gipsies’ in the CSCD Act 1960 to mean “persons who 
wandered or travelled for the purposes of making or seeking their livelihood and did not 
include persons who moved from place to place without any connection between their 
movement and their means of livelihood”.  
 
The court case concerned whether Mr Gibb (and two others) were gypsies within the 
meaning of s.16 of the Caravan Sites Act 1968.  If so they could claim additional 
protection under s.6 of the Act which, at that time imposed a statutory duty on County 
Councils to provide adequate accommodation for gypsies ‘residing in or resorting to’ the 
area.  It would seem that the individuals concerned were probably closer to ‘New Age 
Travellers’.  The Council had commenced proceedings for possession of land which it 
owned, but was occupied by Mr Gibb. 
 
The Court of Appeal’s judgment confirmed that the statutory definition does not apply to 
persons or individuals who move from place to place merely as the fancy takes them 
and without any connection between the movement and their means of livelihood 
(presumably this applied to Mr Gibb).  This was derived from a consideration of the 
purpose behind Part II of the 1968 Act and the extent of the duty imposed by s.6. 
 
Neill LJ identified the following matters as being relevant to a decision whether or not 
any particular group is composed of gypsies: 

                                                 
34 CoA judgment in PDF format on Gypsy Judgments page 
 

http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/r_v_southhams.pdf
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=434
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(1) the links between members of the group and between the group and other groups 
who are either at the site or visit the site.  Living and travelling together is a 
feature of nomadic peoples. 

(2) The pattern of journeys made by the group.  Though a group of gypsies may have 
a permanent residence (Greenwich LBC v Powell [1989]) a nomadic habit of life 
necessarily involves travelling from place to place. 

(3) The purpose of the travel.  In the context of Pt II of the 1968 Act, the definition of 
‘gypsies’ in s.16 imports the requirement that there should be some recognisable 
connection between the wandering and travelling and the means by which the 
persons concerned make their livelihood. …The duty of the County Councils to 
provide sites for those who come in cohesive groups and who have some purpose 
and pattern for their wanderings. 

 
4. Maidstone BC v SSE & Dunn [1995]35 
HC CO/2349/94, 15 February 1995, Mr Malcolm Spence QC 
(Reference: Paragraph 25) 
 
It was possible to remain a gypsy by travelling seasonally to horse fairs, even if 
for only a relatively small part of the year. 
 
The Inspector found that the appellant was an ethnic gypsy whose main source of 
income was from landscape gardening in the Maidstone area. However he also bred 
horses and travelled to horse fairs which kept him away for up to 2 months in the year, 
at least partly in connection with a traditional gypsy activity. Taking account of the 
relatively short time the appellant had adopted a generally more settled lifestyle, the 
Inspector concluded that the appellant had not abandoned travelling so as to lose his 
status as a gypsy under section 16 of the 1968 Act. The Inspector allowed the appeal. 
 
The Court rejected the LPA's argument that the appellant could not be a gypsy because 
he was not part of a cohesive group, there was no pattern to this travelling, there was 
no purpose to his travelling, there was no connection between the travelling and the 
livelihood (as opposed to being merely a hobby), and he had a fixed abode (these 
consideration arise largely from R v South Hams District Council, ex p. Gibb [1994] ). 
 
It was the experience of the Court that a number of gypsy cases did not involve groups 
of gypsies. Second, there was a pattern to the travelling (travelling to horse fairs). 
Third, there was a purpose - to buy and sell horses. Fourth, the Inspector was clearly 
satisfied there was a connection between the appellant's travelling and livelihood. Fifth, 
it was possible to lead a nomadic life seasonally by visiting the horse fairs. ‘Mr Dunn had 
remained a gypsy, in the sense that he continued his nomadic life seasonally, albeit he 
had managed to achieve a degree of stability for his children’s education and medical 
attention’. The Inspector's decision on the appellant's gypsy status was not perverse. 
 
5. Buckley v UK [1996]36 
European Court of Human Rights, 26 August 1996 
(Reference: Annex C paragraph 4) 
 
Article 8 and proportionality 
 

                                                 
35 HC/266, HC judgment on Gypsy Judgments page, also JPL 1996 pp584-590 
36 ECtHR Judgment on Gypsy Judgments page, as well as earlier Commission judgment 
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One of the first gypsy cases to come before the European Court of Human Rights.  The 
principal issue was whether Mrs Buckley’s rights under Art 8 of the ECHR had been 
correctly addressed by an Inspector, and the SoS in coming to a decision which refused 
planning permission and upheld an enforcement notice preventing the continued 
residential occupation of her land. 
 
Mrs Buckley’s caravan was her home, even though it was not legally established 
(paragraph 54).  The interference pursued a "legitimate aim": furthering highway safety, 
the preservation of the environment and public health. The legitimate aims pursued 
were therefore public safety, the economic well-being of the country, the protection of 
health and the protection of the rights of others. In coming to a decision the special 
needs of the applicant as a Gypsy following a traditional lifestyle and the shortage of 
Gypsy caravan sites in the area were taken into account and weighed against the 
applicant's interest in being allowed to continue living on her land in caravans against 
the general interest of conforming to planning policy (paragraph 80).   
 
The Court considered that proper regard was had to the applicant's predicament both 
under the terms of the regulatory framework, which contained adequate procedural 
safeguards protecting her interest under Article, and by the responsible planning 
authorities when exercising their discretion in relation to the particular circumstances of 
her case.  It was not the Court's task to sit in appeal on the merits of that decision. The 
Court was satisfied that the reasons relied on by the responsible planning authorities 
were relevant and sufficient, for the purposes of Article 8, to justify the resultant 
interference with the exercise by the applicant of her right to respect for her home. In 
particular, the means employed to achieve the legitimate aims pursued could not be 
regarded as disproportionate. The Court did not find that in the present case the 
national authorities exceeded their margin of appreciation (paragraph 84).  
 
6. Hedges & Hedges v SoS & E Cambs [1996]37  
HC CO 1548/96, 15 November 1996, Mr Moriarty QC 
(Reference: Paragraph 68) 
 
Need for sites in general to be considered separately from the needs of an 
individual and their personal circumstances. 
 
The significance and extent of need was an important part of the appellant’s case.  The 
Inspector did not explicitly raise “need” as an issue in its own right and had not followed 
either the guidance in Circular 1/94 or the Structure Plan because he failed to consider 
the need for the provision of sites for gypsies generally and independently of the 
question of personal circumstances. 
 
“The question of need for sites is, in my view, an independent issue … it is not enough to 
treat the question of "need" simply as part of a personal circumstances case.  The 
reference to "need", as part of the personal circumstances case, although perfectly 
consistent with the Inspector's definition of the issue, had the effect of omitting 
reference to an important part of national policy, that is the need for the provision of 
sites. In that sense the Inspector did not deal adequately with the Applicants' case.” 
(paragraph 48) 
 
7. Hearne v NAW & Carmarthenshire CC [1999]38 

                                                 
37 HC/297 & HC Judgment on Gypsy Judgments page 
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HC EWHC Admin 494, 25 May 1999, Mr Justice Collins 
CoA, 22 October 1999, Lord Justices Woolf, Pill and Judge 
(Reference: Paragraph 25 and 27) 
 
A stated intention to give up a nomadic lifestyle had led to a loss of gypsy 
status.  The relevant date for consideration of gypsy status was the date of the 
inquiry. 
 
The EN related to a residential caravan site. The Inspector concluded that, although the 
appellant had fallen within the statutory definition of a gypsy before moving to the site, 
his stated intention to settle on the land and abandon his nomadic way of life meant that 
he had given up his gypsy status. The Inspector therefore considered the deemed 
application on the basis of normal policies, rather than those applying to gypsy sites. He 
dismissed the appeal and refused permission.  
 
The High Court held, dismissing the appellant’s challenge, that an intention to settle 
permanently was not in itself inconsistent with gypsy status. However, given the 
appellant’s intention also to give up a nomadic lifestyle, there was sufficient evidence to 
justify the Inspector’s approach that the development was not intended for someone 
who was going to retain his gypsy status. The decision was upheld. 
 
Dismissing a further appeal, the CoA held that the Inspector had to consider which 
policies to apply to the deemed application. The relevant time for that consideration was 
the time it was made, in this case the time of the inquiry. The lower Court’s view in 
Runnymede BC v SSE & J, Smith [1992] JPL 178, that the relevant time was 
immediately before the applicant moved onto the site, was rejected. In this case, the 
Inspector was entitled to find, on the evidence, that the appellant had given up gypsy 
status on moving to the land, and policies concerning gypsy caravan sites were not 
appropriate. The guidance in Circular 1/94 was aimed at applications to provide 
accommodation for gypsies; it did not apply to applications which were not for gypsy 
use.  
 
8. Basildon District Council v SSETR & Others [2000]39  
(Sometimes referred to as “Basildon-Ouseley” “North Benfleet” or “Appleby”) 
HC CO/3315/2000, 21 December 2000, Mr Justice Ouseley 
(Reference: Paragraph 94) 
 
Green Belt, personal circumstances do not have to be exceptional, weight to be 
given to the other considerations a matter for the decision maker in each case, 
precedent. 
 
The SoS concluded that the substantial harm to the Green Belt was clearly outweighed 
by the families’ personal circumstances (particularly the stability of education for the 
children) and the need for more gypsy sites in the area.  He gave these factors 
considerable and significant weight, more so than the Inspector, who had recommended 
dismissal of the appeal.   
 

                                                                                                                                                                      
38 HC/338, Enforcement Judgment J.1025, HC Judgment on Gypsy Judgment page, HC report in JPL 2000 
pp161-171  
39 HC/349, Enforcement Judgment J1057, HC judgment  on Enforcement-Gypsy web page, JPL 2001 1184-
1195, 
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Ouseley J held, dismissing the challenge by Basildon, that: 
 while the focus of the planning system was on the development and use of land in 

the public interest, previous judicial authority had established that personal 
circumstances could be a material consideration in deciding whether planning 
permission should be granted. The needs of these gypsy families were material 
because they had a need for the development in this location. SSETR did not have 
to find that the personal circumstances of these families were exceptional among 
the population at large, or among gypsies in particular; the weight to be given 
them was for SSETR in the specific circumstances (paras 34 & 35).  

 It was not irrational for SSETR to give such weight as he had to the personal 
circumstances. He had given them significant weight, but his conclusion as to very 
special circumstances was also based on the general need for more gypsy sites in 
the area, bearing in mind that any new gypsy site would almost inevitably be in 
the green belt. The fact that other gypsy families might claim similar 
circumstances simply meant that very special circumstances might arise again; 
that was a matter for assessment on a case by case basis (paras 38 & 39). 

 The Council was concerned that the decision could set a precedent for similar 
cases and claimed that the SoS’s reasoning did not adequately explain how this 
case was to be distinguished from others. The court found that there could be no 
doubt about the reasoning. Judged on a case by case basis the decision maker 
may conclude that the balance between different interests can be struck 
differently. Where circumstances are not significantly different, the same result 
may very well follow. The Council’s concern, regarding precedent did not arise 
from the adequacy of the reasoning, but its consequences, and that was not a 
matter of law (paras 41 & 42). 

 SSETR’s imposition of conditions restricting use to the occupation of named 
appellants, rather than to a fixed period, or to the duration of the children’s 
schooling, was not based on a failure to consider a relevant factor. It would have 
been difficult to define when education ceased, or to provide a fixed period, during 
which other children might have been born. Educational needs were significant, 
but the need for more gypsy sites was also relevant to the conclusion on very 
special circumstances; that would count in favour of a looser restriction. There 
was no irrationality or inconsistency (paragraph 45). 

 
9. Chapman v UK [2001]40 
European Court of Human Rights, 18 January 2001 
(Reference: Paragraphs 7, 83 and 106(a) Error! Reference source not found.and Annex C paragraph 1, 3 
and 4) 
 
Article 8, reasoning and proportionality 
 
The legal judgment quoted most frequently in gypsy cases where human rights issues 
are raised.  It is still regarded as the leading case, because of its European dimension 
and the detail in which it addresses the various matters.  In essence it considered 
whether, on the facts of the case, a dismissal of the appeal (with no obvious alternative 
accommodation available) had resulted in a violation of the applicant’s human rights 
under Art 8 (as well as Art 1 of the First Protocol and Arts 6 and 14).  A majority of the 
judges, when considering Art 8, found that there had not.  But a significant minority 
took an opposing view.  There was a unanimous decision that the appellant’s rights 
under Art 1 of the First Protocol, Art 6 and Art 14 had not been violated.  It is well worth 

                                                 
40 ECtHR Judgment on Gypsy Judgments page 
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reading in full for a summary of gypsy site provision and policy in the UK, past failed 
initiatives, the European approach to gypsies/Roma and the facts of the case in 
question, which are highly relevant to the decision and its applicability to other cases.  
The minority judgement on Art 8 follows paragraph 130. 
 
Paragraphs 111-113 took a notably hard line on alternative accommodation (or the lack 
of it).  Perhaps because of the fact that no information was available to the court as to 
any efforts Mrs Chapman had made to find alternative sites. Neither did it have any 
information as to her financial situation, or the qualities a site must have before it will be 
locationally suitable.  Even though  

“it was acknowledged that there were no vacant sites immediately available for the 
applicant to go to, either in the district or in the county as a whole”  

they noted that  
“other sites elsewhere in the county do exist and that the applicant was free to seek 
sites outside the county.”   

Furthermore  
“many gypsy families still live an itinerant life without recourse to official sites and it 
cannot be doubted that vacancies on official sites arise periodically”… “The Court is 
therefore not persuaded that there were no alternatives available to the applicant 
besides remaining in occupation on land without planning permission in a Green Belt 
area.”  

However there is no reason why Inspectors should not take a softer line, both in the 
planning and HR arguments, particularly if in possession of the personal information 
lacking to the ECtHR in this case. 
 
10. Egan v SSTLR [2002]41 
HC EWHC 389 (Admin), 22 February 2002, Mr Justice Sullivan  
(Reference: Paragraph 43 and 106(a)) 
 
Article 8 and proportionality. The absence of an alternative site does not 
automatically mean that a dismissal of the appeal would be disproportionate. 
 
The Inspector accepted that dismissal of the appeal would lead to unauthorised camping 
on an itinerant basis.  The first ground of appeal was that the Inspector failed to adopt a 
two-tiered approach to dealing with Art 8 issues, but Sullivan J found it plain that both 
the Inspector and the FSS adopted a two-stage approach considering not merely the 
question of whether dismissing the appeal was necessary, but whether it would place a 
disproportionate burden on the appellants.  The role of the court was to assess whether 
the Inspector has struck a fair balance between relevant interests. Was the interference 
necessary in order to achieve one or more of the legitimate aims raised by the 
Convention?  In planning cases considerable deference must be paid to the views of the 
SoS/Inspector. Striking the right balance was a matter for the Inspector using his own 
experience in the light of all the evidence including, most importantly, the site visit. 
 
The judgment also makes clear that the absence of an identified alternative site does not 
automatically mean that a dismissal of an appeal would be disproportionate, in Art.8 
terms: 

“Chapman makes it clear that insofar as there is a positive obligation to facilitate the 
gypsy way of life, and it is to be noted that the obligation was expressed in qualified 
terms (see paragraphs 94-97 inclusive), it does not go so far as to support such a 
proposition. ….The mere fact that there is no identified alternative site does not 
necessarily mean that it is disproportionate to require an occupier of a gypsy site to 

                                                 
41 HC judgment on High Court Transcripts page 
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leave. It may be disproportionate, but whether it is so or not will depend upon all of 
the circumstances which the Inspector having heard all the evidence is in the best 
possible position to judge.” 

 
The 2nd ground of appeal concerned the alleged failure of Local Plan Policy S9 to comply 
with 1/94 in that it did not include an up to date quantitative assessment of need for and 
provision of sites.  Sullivan found that it is by no means self-evident that a policy in 
respect of gypsy caravan sites must contain a quantitative element in order to comply 
with the policy guidance of 1/94.  Whether a particular policy complies is a matter of 
planning judgement. 
 
11. T.G. Clarke v SSTLR and Tunbridge Wells [2002]42 
CoA EWCA Civ 819, 20 May 2002, Lord Justice Buxton 
(Reference: Paragraph 76) 
 
Aversion to conventional housing, adequate reasoning, Article 8 
 
The appellant argued that his wife had never lived in a conventional house and found the 
prospect distressing.  The Council had offered housing nearby which had been turned 
down by the appellant.  The Inspector commented that it was unfortunate that the 
appellant felt unable to accept the offer of permanent housing.  He had no reason to 
doubt that such accommodation would represent an unacceptable change in their 
lifestyle, but considered that the offer of that accommodation detracted somewhat from 
the appellant’s contention that the only alternative to the appeal site was a roadside 
pitch.   
 
The ground upon which the judge decided this case was that he was unclear as to what 
the Inspector had concluded in respect of whether the Clarkes had “a settled and 
immutable antipathy to conventional housing rooted in their gypsy culture” and also 
unclear as to how the findings that he did make about the Clarkes’ attitude impacted on 
his overall decision. 
 

“If it can be established that the gypsy and/or his family subscribe to the relevant 
tenet or feature of gypsy life - proscription of, and/or an aversion to, conventional 
housing, then conventional housing if offered will be unsuitable. It would therefore 
be contrary to Articles 8 and 14 to expect such a person to accept conventional 
housing and to hold it against him/her that he/she has not accepted, or is not 
prepared to accept it, even as a last resort. What the Inspector must do is carefully 
examine the objections of this gypsy family to living in conventional housing in order 
to determine the extent to which Article 8 is truly engaged, and the nature of its 
engagement by the combination of their identity and their opposition to conventional 
housing. Only when that determination has been made in clear terms can the 
Inspector engage in the balancing exercise that article 8.2 imposes.”  
 

As the Court found the Inspector’s reasoning on conventional housing was insufficient 
the Inspector’s decision was quashed. 
 
12. Clarke-Gowan v SSTLR & N Wilts [2002]43 
HC EWHC 1284 (Admin), 13 June 2002, Mr Justice Forbes 
(Reference: Paragraph 25) 
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43 HC judgment on Gypsy Judgments and High Court Transcripts pages 

http://pinsnet.pins.local/information/policy_and_casework/high_court_challenges_and_judgements/high_court_docs/transcripts/transcripts/Clarke%20v%20SSSTR%20&%20Tunbridge%20Wells%20COA.htm
http://pinsnet.pins.local/information/policy_and_casework/high_court_challenges_and_judgements/high_court_docs/transcripts/transcripts/Clarke-Gowan%20v%20SSTLR%20&%20N%20Wilts%20DC%20.htm


December 2010                  Chapter PT7 – Gypsy & Traveller Casework                          Page 63 of 88 

Travelling to pre-arranged work not nomadism such as to bestow gypsy status 
 
Mr C-G described himself as a bricklayer and stonemason and took on sub-contract 
works both within daily travelling distance and further afield, when he stayed in a 
caravan.  He got repeat orders from firms and other contacts in an area.  His family did 
not accompany him on his stays away. The Inspector concluded that the travelling does 
not appear to be any more than a means to reach pre-arranged work, and that this way 
of life did not amount to nomadism such as to bestow gypsy status.  The judge accepted 
that ‘there was not that essential connection between wandering and working. … Mr C-G 
and his family are in fact permanently resident at the appeal site and his work related 
travel is no different in character to that undertaken by many people looking for work in 
the building trade who are manifestly not gypsies in any sense of the word.’ 

 
13. R&L Gosbee v. FSS & Sedgemoor DC [2003]44 
HC EWHC 770 Admin, 20 March 2003, Mr Justice Elias 
(Reference: Paragraph 108) 
 
Article 8 reasoning and principles 
 
Not a gypsy case, but this provides a good summary of the main principles and other 
previous cases, concerning Art 8.  The HC transcript on PINS net unfortunately does not 
have paragraph numbers, but the relevant section starts at Ground 4 or, if you print it 
out on p.9.  Paragraph 23 perhaps gives the clearest guidance to Inspectors: 

“..However it is the duty of the court to be satisfied that the inspector has given 
careful consideration -- anxious scrutiny is the term frequently used -- to ensure that 
the relevant considerations bearing on the human rights issues have been properly 
weighed. Questions of proportionality are highly facts sensitive and it is necessary 
that there should be an intense scrutiny of the material facts in order for the 
balancing exercise imposed by Article 8 to be carried out…” 

 
It goes on to spell out the proportionality test: 

“Furthermore in determining whether the interference is proportionate both parties 
accept, and I agree in this case, that the court should adopt the twofold test 
adumbrated by Dyson LJ in the case of R (Samaroo) v Secretary of State for the 
Home Department [2001]. In the course of giving judgment his Lordship said this 
at paragraph 19: 
 
" that in deciding what proportionality requires in any particular case, the issue will 
usually have to be considered in two distinct stages. At the first stage the question 
is: can the objective of the measure be achieved by means which are less 
interfering of an individual's rights . . . 
  
"20. At the second stage it is assumed that the means employed to achieve a 
legitimate aim are necessary in the sense that they are the least intrusive 
Convention rights that can be devised in order to achieve the aim. The question at 
this stage of the consideration is: does the measure have an excessive or 
disproportionate effect on the interests of affected persons?" … 
“In other words, even where the particular form of interference is the least 
necessary required to achieve a legitimate public objective it may nonetheless 
involve an infringement of Convention rights to seek to achieve the objective at all. 
The cost in terms of human rights may simply be too high.” 

 
 

                                                 
44 HC/385, HC judgment on High Court Transcripts page 
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14. Coyle v FSS & RB Kingston Upon Thames [2003]45 
HC EWHC 816 Admin, 20 March 2003, Mr Justice Collins 
(Reference: Paragraph 46) 
 
Non-conformity of development plan with Circular not sufficient grounds on its 
own to allow development 
 
A Green Belt case where the non-compliance of the Unitary Development Plan Policy 
with 1/94 was the main ground of challenge.  The judge found that the UDP, on the face 
of it, was certainly not wholly compliant with the Circular, but that did not mean that the 
application should be permitted.   

“One still has to bear in mind that this is an application in respect of a site in 
the Green Belt.  1/94 and the general policies make it clear that it will indeed 
be a “very exceptional” case that permits such a development.  One then has to 
look to see what are the planning objections to this particular development.  
One finds that the Inspector reaches the very firm conclusion that it would be 
“unacceptably detrimental”, and that this is not a site which should be 
permitted on any view of what might be regarded as “very exceptional”.” 
(paragraph 25).   
 
“There is no conceivable reason to suppose that had the policy in the plan been 
compliant with the Circular, it would have been possible that a development of 
this site would have been permissible” (paragraph 26). 

 
15. Wrexham v NAW & Berry [2003]46 
HC EWHC Admin 2414, 31 October 2002, Mr Justice Sullivan 
CoA EWCA Civ 835, 19 June 2003, Lord Justices Auld, Clarke and Parker 
(Reference: Paragraph 20 and 23) 
 
Permanent retirement from travelling meant loss of gypsy status prior to 
01/2006 
 
An enforcement notice had been issued alleging an unauthorised change of use to 
residential caravan accommodation. Mr and Mrs Berry appealed against the notice and 
the refusal of their planning application seeking permission for the “siting of one 
residential caravan, one touring caravan ... for one local gypsy family.”  
 
Mr Berry had not travelled for 3 years due to ill health and medical advice was that his 
condition was unlikely to improve. The LPA argued that as there was no real prospect of 
a nomadic way of life being resumed, this was equivalent to a permanent cessation of 
the gypsy way of life. As a result Mr Berry was not a gypsy for purposes of planning. The 
Inspector rejected the LPA’s argument noting that Mr Berry did not travel because of 
illness. He quashed the notice and granted permission.  Wrexham sought to claim that 
the Inspector’s conclusions on gypsy status were inadequately reasoned. The High Court 
(Sullivan J) dismissed the claim but the LPA took the matter further. 
 
The Court of Appeal held that whether the applicants were gypsies for planning purposes 
depended on whether they were of a nomadic way of life. This was a functional test to 
be applied at the time the decision was to be taken. The fact that an applicant might be 
temporarily confined to a permanent base through illness did not necessarily deprive 
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him of gypsy status but if he had retired permanently from travelling for whatever 
reason he was no longer of a nomadic habit of life, although that was not to say that he 
could not recover it later. 
 
In this case the Inspector should have directed himself to the statutory and policy 
meaning of the word gypsy, and then decided by reference to that meaning on the facts 
of the case whether the applicants fell within in it. But he had not done so and as a 
result the Court was unable to see on what basis he had approached the question of 
whether Mr and Mrs Berry were gypsies at the time he had to make his decision. The 
decision was quashed. 
 
16. Moss v FSS & S Cambs [2003]47 
HC EWHC 2781 (Admin), 3 November 2003, Mr Justice Collins 
(Reference: Paragraph 81) 
 
Need to take into account the individual personal circumstances of individual 
appellants when dealing with multi-pitch appeals 
 
There were 8 separate s.78 appeals, each for the siting of a mobile home and up to 4 
caravans on each plot within a single encampment that had been developed at the same 
time and shared a common access.  The site was occupied by an extended family group 
and some friends. The applications leading to the appeals were all submitted on the 
same date.  The appeals were dealt with together at a hearing.  The Inspector concluded 
that the scale of the development would be visually intrusive and harmful to the rural 
character of the Fenland area, even with the lesser number of caravans actually on site 
at the time.  The possibility of granting personal planning permission on any of the sites 
was considered, but it was found that the personal circumstances did not justify the 
number of caravans proposed on each site and the resulting harm to the character and 
appearance of the area. 
 
The challenge was on the ground that the Inspector, having concluded that the total 
number of caravans was excessive, should have considered the personal circumstances 
of each appellant individually and should have considered whether at least some might 
have been able to receive planning permission.  The Inspector said in her witness 
statement that she had asked detailed questions about the needs of individual plot-
owners in terms of minimum caravan numbers, but found that even the total of 24 (+ 8 
mobile homes) was unacceptable.  Collins J however concluded that the decision letter 
suggests that the main reason for dismissing the appeal was the total number of 
caravans.  Personal circumstances were described globally and generally.  It is difficult 
to be sure what the result would have been if she had asked herself whether it would 
have been possible to allow some of those whose personal circumstances were the most 
compelling, for example those whose education would inevitably be disrupted if they had 
to move on (paragraph 61).  The decision was quashed for this reason. 
 
The Inspector has said that she asked whether the group would be prepared to split up, 
but they said they wanted the appeals to be considered on an ‘all or nothing’ basis, so 
the challenge was somewhat ingenuous.  So perhaps the main message is that even if 
the appellants say the same thing, it is necessary to consider the personal circumstances 
of individual appellants, or small family groups, in terms of their particular needs and 
make clear that you have done so. 
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17. Lee v FSS & Dartford BC [2003]48 
HC EWHC 3235 (Admin), 16 December 2003, Mr Justice Harrison 
(Reference: Paragraph 46) 
 
Need to consider the option of a temporary planning permission if raised 
 
Separate and alternative requests had been made, either to allow time for an alternative 
site to be sought, or to allow the children’s education to be finished. The Inspector had 
concluded on the latter, and found the harm would still be too great, but had not 
concluded on the former.  The FSS had made no explicit conclusions on either.  The 
question of temporary planning permission simply had not been addressed by the FSS’s 
decision.  The decision was quashed to allow him to deal with the issues of temporary 
planning permission and the issue of proportionality in the human rights arguments 
relating to it.  (See Dartford BC v FSS & Lee [2004] below, the Council’s challenge to the 
redetermination on this point.) 
 
18. S Bucks DC v SSTLR & Porter [2004]49 
HC EWHC 2136 Admin, 17 September 2002, His Honour Judge Rich QC 
CoA EWCA Civ 687, 19 May 2003, Lord Justices Pill, Mance and Longmore 
HoL UKHL 33, 1 July 2004, Lords Steyn, Scott of Foscote, Rodger of Earlsferry, Carswell 
and Brown of Eaton-under-Heywood  
(Reference: Paragraph 106(a)) 
 
Green Belt and very special circumstances, standard of reasoning, reliance on 
lawfulness of occupation 
 
The lack of an alternative site within the area and the chronic ill-health of Mrs P (which 
had worsened since a previous appeal in 1998), were found by the Inspector to 
constitute very special circumstances sufficient to override Green Belt policies, both of 
which would cause personal hardship to Mrs Porter if permission was refused.  A 
personal planning permission was granted.  In the HC the SoS submitted to judgment 
but S Bucks were unsuccessful in their challenge. 
The Inspector’s decision was, however, overturned by the CoA, which held that he had 
failed to have regard to the unlawfulness of the occupation as a material consideration, 
and that, if established policies were to be overridden on grounds of personal hardship, 
a more comprehensive approach to that issue was required. SoS and the appellant 
appealed to House of Lords. 
Allowing the appeal, the HoL held that:- 

 the Inspector’s reasoning had been both clear and ample. The appellant was a 
62-year-old woman in serious ill-health with a rooted fear of being put in 
permanent housing, with no alternative site to go to, whose displacement 
would probably compromise her continuing medical treatment and worsen her 
condition. That had all been fully explained in the Inspector’s decision. The 
Inspector thought that the appellant should be granted a personal PP rather 
than be dispossessed from the site onto the roadside, taking the view that her 
“very special circumstances” clearly outweighed any environmental harm. Not 
everyone would have reached the same decision, but there was no mystery as 
to what had moved the Inspector; 

                                                 
48 HC/393, HC judgment on High Court Transcripts page 
49 HoL judgment on High Court transcripts and Gypsy Judgments pages (provides links to original 
Inspector’s decision, HC judgment & CoA judgment)  

http://pinsnet.pins.local/information/policy_and_casework/high_court_challenges_and_judgements/high_court_docs/transcripts/transcripts/Lee%20v%20FSS%20&%20Dartford%20BC.htm
http://pinsnet.pins.local/information/policy_and_casework/high_court_challenges_and_judgements/high_court_docs/transcripts/transcripts/S%20Bucks%20v%20SSTLR%20&%20Porter%20-%20Lords.htm


December 2010                  Chapter PT7 – Gypsy & Traveller Casework                          Page 67 of 88 

 it was not clear why the CoA had thought that some fuller explanation was 
demanded. It may have been that they had focused so closely on the 
importance of maintaining the Green Belt that they had inflated the 
requirements for stating reasons in this case. However, the principle was that 
the standard of reasoning required was not dependent on the importance of 
the issues involved; 

 it was impossible to say that the unlawfulness of the appellant’s prior 
occupation of the site could never be a material consideration. However, she 
had not relied on her continuing unlawful occupation in itself as constituting 
part of the claim of hardship. In the particular circumstances of the case, it 
was of little if any materiality. In any event, the Inspector had clearly been 
aware of the nature and extent of the unlawful use, which had not given rise to 
a main issue in dispute. There was nothing to say that he had wrongly ignored 
this consideration. 

 
21. Lough v FSS & Bankside Developments [2004]50 
HC EWHC 23 (Admin), 21 January 2004, Mr Justice Collins 
CoA EWCA Civ 905, 12 July 2004, Lord Justices Pill, Keene and Scott Baker 
(Reference: Paragraph 108) 
 
Article 8 reasoning as integral part of decision 
 
A case where a third party (Mr Lough) sought to establish that the effects of a 
development on nearby land on his loss of privacy, overlooking, loss of light, loss of a 
view and interference with television reception were all breaches of Art 8 of the ECHR.  
Rather than adopting a broad brush approach to the consideration of Art 8, it was 
asserted that the Inspector should have adopted the two-stage approach to the 
proportionality principle as outlined in Samaroo (see R&L Gosbee v. FSS & Sedgemoor 
DC [2003], above). 
 
The inspector had undertaken the normal balancing exercise in coming to a decision on 
the planning merits and had granted planning permission.  Keene LJ, agreed with his 
colleagues, that the process outlined in Samaroo, while appropriate where there is direct 
interference with Art 8 rights by a public body, cannot be applied without adaptation 
where the essential conflict is between two or more groups of private interests.  In such 
a situation a balancing exercise of the kind carried out by the inspector is sufficient to 
meet any requirement of proportionality. 
 
The case is probably of greatest interest in respect of the guidance on the way in which 
human rights issues should be dealt with in appeal decisions. 

“Recognition must be given to the fact that Article 8 and Article 1 of the First Protocol 
are part of the law of England and Wales. That being so, Article 8 should…normally be 
considered as an integral part of the decision maker’s approach to material 
considerations and not, as happened in this case, in effect as a footnote. The different 
approaches will often…produce the same answer but if true integration is to be 
achieved, the provisions of the Convention should inform the decision maker’s approach 
to the entire issue.” (Paragraph 48) 
 

22. FSS, Doe, Yates & Eames v Chichester DC [2004]51 
HC EWHC 1924 (Admin), 29 July 2003, Mr Justice Blackburne  
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CoA EWCA Civ 1248, 29 September 2004, Lords Auld, Wall and Pumfrey 
 
Inspector entitled to take into account range of factors in Art 8 balance 
 
In the High Court Chichester successfully challenged an Inspector’s decision to grant 
planning permission to the three named gypsy families on several grounds including that 
the Inspector had misinterpreted Art.8 of the ECHR to imply a duty on LAs to exercise 
their planning powers to provide an adequate number of gypsy sites in its area. 
 
In the CoA it was found that the Inspector had not imposed on the Council a non-
existent and impermissible duty to exercise its planning powers to help achieve the end 
of providing an adequate number of gypsy sites.  But he was pointing out that the 
Council had not made adequate provision for gypsies in accordance with national policy.  
This, and the consequence that there was little credible prospect of any private gypsy 
site being permitted by the Council was a factor he was entitled to take into account and 
to weigh in the Art 8 equation as pointing in the appellants’ favour. 
 
23. Dartford BC v FSS & Lee [2004]52 
HC EWHC 2549 (Admin), 26 October 2004, Mr Justice Sullivan 
(Reference: Paragraph 91 and 94) 
 
Educational needs and reasonable justification for extended family to stay 
together 
 
This challenge arose from the redetermination by the FSS of the decision quashed by 
Lee v FSS & Dartford BC [2003]. Beyond the fact that some of the 12 children living on 
the site were at school, the inspector had been given very little information about their 
educational needs or the provision that was being made for them.   
 
In redetermining the decision the FSS sought further information from the parties.  The 
appellant submitted evidence, including letters from teachers, that three of his four 
children had 'special educational needs' and that eviction of the family from the land 
would be 'educationally disastrous and [would] seriously prejudice their longer life term 
prospects'.   
 
The FSS concluded that in the light of the special educational needs identified, there was 
a strong case for the appellant to remain in the area so that the children's education was 
not disrupted, and gave significant weight to the educational needs of the children.  He 
concluded that the strong personal circumstance and the need for gypsy sites in the 
area amounted to very special circumstances which clearly outweighed the harm to the 
Green Belt by inappropriate development and any other harm.  He allowed the appeal, 
granting a permanent planning permission personal to the appellant and his close family 
(his 2 brothers, their wives and children). A temporary planning permission was 
considered inappropriate because of the 10-12 years needed for the youngest member 
of the appellant’s family to finish his education.  
 
Dartford challenged the decision on the grounds that only the appellant’s children had 
special educational needs and there was no evidence to that effect with regard to the 
two brothers' children and so planning permission should have only been granted for one 
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of the families.  This matter had not been raised previously by the Council in their 
representations.  
 
Sullivan J dismissed the challenge:  

“Once some members of the extended family had been shown to have particular 
needs, such as special educational needs, then, absent any representations to the 
contrary, it was not unreasonable for the first defendant to proceed on the basis 
that the extended family should be permitted to remain together, absent any 
obvious planning advantage in requiring them to split up.   The position might well 
have been different if e.g. two caravans would have caused materially less visual 
intrusion than six caravans.” (Paragraph 88) 
 
“The fact that not every member of the extended family had special needs was not 
a bar to the Secretary of State considering the matter in that way, no other 
approach had been suggested to him by the parties.” (Paragraph 92) 
 
“Each case is bound to be fact sensitive and in many cases it will be necessary to 
examine the closeness of the relationship which is said to exist as part of an 
extended family, whether there are any reasons why the parties should or should 
not be on the same site, what the position is in relation to local needs and so 
forth.” (Paragraph 97)  

 
24. Basildon v FSS & Temple [2004]53 
HC EWHC 2759 (Admin), 8 November 2004, Mr Justice Sullivan 
 
Green Belt reasoning and very special circumstances, precedent 
 
Personal planning permission had been granted on appeal for a single family gypsy site 
in the Green Belt on the grounds that a number of other considerations, including the 
shortage of suitable alternative gypsy accommodation in the locality, the consequences 
for the family were the appeal to be dismissed and the potential disruption to the 
children’s education, clearly outweighed the harm by reason of inappropriateness, and 
the relatively small degree of harm in terms of openness and impact on the character 
and appearance of the area, and this constituted very special circumstances. 
 
Basildon challenged, firstly, on the grounds that each factor relied upon in a finding of 
very special circumstances must be of a quality that can reasonably be called “very 
special”.  This was quickly dealt with by Sullivan:  

“There is no reason why a number of factors ordinary in themselves cannot 
combine to create something very special.  … The weight to be given to any 
particular factor will be very much a matter of degree and planning judgment.” 
(Paragraph 10) 

 
“The short answer to the claimant's argument is that in planning, as in ordinary 
life, a number of ordinary factors may when combined together result in 
something very special.  Whether any particular combination amounts to very 
special circumstances for the purposes of PPG2 will be a matter for the planning 
judgment of the decision-taker.  Having applied the correct test, it was open to 
the Inspector in the present case to conclude that the combination of factors 
which she identified in paragraph 58 of her decision-letter amounted to very 
special circumstances.”  (Paragraph 17) 
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With regard to the danger of precedent, which was a particular concern of the Council, 
Sullivan made the point that the balancing exercise necessitated by paragraph 3.2 of 
PPG2 is specific to each case.   

“a combination of factors which amounted to special circumstances might be 
sufficient to clearly outweigh the limited degree of harm that would be caused by 
granting planning permission upon one particular site, but the same or a similar 
combination of factors might well be insufficient to justify the grant of planning 
permission for a site that was more harmful in planning terms” (paragraph 18). 

 
25. South Cambs DC v FSS, McCarthy & O’Rourke [2004]54 
HC EWHC 2933 (Admin), 15 December 2004, Mr Justice Forbes 
(Reference: Paragraph 27) 
 
Non gypsies cannot benefit from planning policies aimed at the provision of 
gypsy sites, although their personal circumstances can still be material 
considerations. 
 
Having found that the McCarthys no longer had gypsy status, under the tests in 
Wrexham v NAW & Berry [2003] (as they had ceased travelling), the court found that 
the Inspector erred in considering the development under a draft Local Plan policy 
explicitly intended to apply to sites which were essential to enable applicants to continue 
to exercise a travelling lifestyle for the purpose of making or seeking their livelihood.  
 
The Inspector should have more rigorously considered which were the relevant 
development plan policies.  Even where gypsy status has been lost, paragraph 57(7) of 
Wrexham v NAW & Berry [2003] reminds us that we may still have regard to their 
personal circumstances to the extent that we consider them relevant and of weight when 
considering material considerations, in addition to the development plan. These other 
material considerations should have been weighed against the conflict with countryside 
policies, not against the loss of gypsy status. 
 
26. Smith v FSS & Mid Beds [2005]55 
HC EWHC 2583, 29 October 2004, Mr Justice Sullivan 
CoA EWCA 859, 21 July 2005, Lord Justices Buxton and Sedley and Mr Justice Rimer  
(Reference: Paragraph Error! Reference source not found.) 
 
Fear of crime as material consideration:  need for clear evidence for matter to 
be given weight. Comparison of nature of use of a gypsy site (not inherently a 
cause for concern) with, e.g. a bail hostel or polluting factory. 
 
Inspector had refused permission for a gypsy caravan site and one of the material 
considerations taken into account was the local residents' fear of crime. The decision 
upheld by the High Court but was overturned by the CoA. Referring back to West 
Midlands Probation Committee v SSE (1997) Buxton LJ (paragraph 9) found that: 
 
(i) fear and concern must be real, by which I would assume to be required that the fear 
and concern must have some reasonable basis, though falling short of requiring the 
feared outcome to be proved as inevitable or highly likely; and (ii) the object of that fear 
and concern must be the use, in planning terms, of the land.  Pill LJ [in W .Midlands] 
went to some trouble to demonstrate that it was the use of the land as a bail hostel, and 
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not just the behaviour of some of the hostel’s occupants, that grounded the legitimate 
concern: however much that behaviour was relied on to demonstrate the nature and 
likely effect of that use. 
 
But a caravan site is not like a polluting factory or bail hostel, likely of its very nature to 
produce difficulties for its neighbours.  Granted that the evidence of recently past events 
attributable to the site was sparse, or on a strict view non-existent, the fear must be 
that the concern as to future events was or may have been based in part on the fact 
that the site was to be a gypsy site.  It cannot be right to view land use for that purpose 
as inherently creating the real concern that attaches to an institution such as a bail 
hostel. 
 
In the Mid Beds case, fear of crime was plainly regarded by the inspector, as it had been 
by the objectors, as a discrete, and important, issue (paragraph 13) and as a material 
consideration to which weight was given in the overall balance. But evidence before the 
inspector did not suffice to establish real concern of the kind that the authorities require 
before that concern can enter into the planning judgement.   
 
27. Green v FSS, Canterbury & Jones [2005]56 
HC EWHC 691 (Admin), 13 April 2005, Mr Justice Gibbs 
CoA EWCA Civ 1727, 16 December 2005, Lord Justices Tuckey, Laws and Moore-Bick 
(Reference: Paragraph 17) 
 
Caravan occupation not a requirement of gypsy status, need to establish  
whether structures on site were caravans  
 
The appellants took this to the CoA following the HC judgment which had quashed the 
planning permission granted on appeal. On a Ground (a) s.174 appeal the Inspector had 
granted planning permission for ‘the development already carried out, namely, the use 
of the land for the stationing of three units of mobile living accommodation and ancillary 
storage’. This wording derived from the description of the development used by the LA 
in the enforcement notice. It was subject to a condition which stated that: 

No more than 3 units of mobile living accommodation falling within the definition of 
a caravan as set out in the Caravan Sites and Control of Development Act 1960 as 
amended by the Caravan Sites Act 1968 shall be stationed … the land .. 

 
The two principal areas of challenge in the HC were gypsy status and whether the 
structures on the land, for which planning permission had been granted, fell within the 
statutory definition of a caravan.  
 
It had been argued by Mr Green, a local resident, that a person had to live in a caravan 
to qualify as a gypsy. The HC judge had some sympathy with that view, but in the CoA it 
was made clear  that: 

“It is no part of the statutory definition of 'gypsy' (given by the Caravan Sites Act 
1968 as: “...persons of nomadic habit of life, whatever their race or origin..." but not 
materially altered by the 01/2006 definition) that in order to qualify as such a person 
has to live in a caravan, whether one that is within the statutory definition of 
caravan or otherwise. … Whether a person lives in a caravan may be a factor in 
determining whether he is a gypsy … but ….residence in a caravan was a sine qua 
non of gypsy status.” (Paragraphs 27-33) 
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With regard to the second matter the Inspector had dealt comprehensively with one of 
the units, finding that it did fall within the definition of a caravan. However she had not 
addressed the question whether the other structures were caravans. The second unit 
had a timber extension, and the third consisted of two static caravans linked by a timber 
structure. If each unit was considered as a whole, it was implicit that neither was 
capable of being moved as a single unit. In the HC the judge had concluded that: 

"... if those structures, or one of them, are not in law 'caravans' within the definition 
of the 1990 Act and/or were not properly described as 'units of mobile living 
accommodation', then the formal decisions made by the inspector are not consistent 
with the factual reality of the development on site."   

 
In the CoA the HC judgment was supported in this respect:  

“…the judge was right to hold that on this part of the case, and for the purposes of 
framing the planning permission which she was to grant and the condition which she 
was to impose, the inspector was indeed bound to enter into and determine this 
question as to the status of units 2 and 3.” (Paragraph 43) 

 
28. Hughes v FSS & S Beds [2006]57 
HC EWHC 2850 (Admin), 14 November 2005, Mr Justice Collins 
CoA EWCA Civ 838, 23 June 2006, Lord Justices Mummery, Arden and Moore-Bick 
(Reference: Paragraph 95) 
 
Treatment of educational needs and other factors in the overall balance: 
different weights assigned by Inspector and SoS 
 
An Inspector had recommended a temporary planning permission for a gypsy site in the 
Green Belt, finding that the need for sites in the area in the short term, the lack of 
available alternative sites, and the disruption to education and healthcare capable of 
amounting (in combination) to the very special circumstances required.  
 
The FSS accepted that there was no readily available alternative authorised site if the 
appellants were required to leave the site, and this would lead to a return to travelling 
and roadside camping and to discontinuity of education. He gave this factor considerable 
weight. He went on to note the legal obligations of the local education authority to make 
appropriate educational provision for children of school age resident within its area 
(which were not spelled out in either the Inspector’s report or FSS decision but are in 
paragraph 11 of the CoA judgment). He was satisfied that appropriate education would 
be available to the children notwithstanding a refusal of planning permission and a lack 
of immediately available alternative sites. This finding contributed to his overall 
conclusions that given that education and health care could be accessed from an 
alternative site, the threat of loss of opportunity to access education and healthcare was 
not a factor of sufficient weight as to amount to a very special circumstance, even for a 
temporary period, and dismissed the appeal.  
 
The HC found that reliance on the legal obligation did not meet the objections raised by 
the Inspector concerning the problems that would be created by the lack of a settled 
residence and if he was going to rely on that the FSS ought to have made sure that he 
had full information about the real effect of the move on the children. The challenge 
succeeded. 
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The FSS appealed to CoA on basis that judge had misunderstood the phrase "the 
Secretary of State is satisfied that appropriate education will be available to the 
children" .The CoA allowed the appeal, reinstating the FSS’s decision and concluded that  

“I think that the Secretary of State was doing no more than saying that he was 
satisfied that the authority would comply with its statutory obligations so that 
places in suitable schools would be available to the applicants' children.” 
(Paragraph 17).  

 
The planning judgment made by the Secretary of State had to strike a balance between 
the interests of the community at large, and the interests of the applicants and their 
families, in particular the children's educational requirements. In doing so the FSS 
differed from the Inspector, but he did not take into account any matters other than 
those to be found in his report, nor did he differ from the Inspector on any material fact.  
 
29. Doncaster MBC v FSS & Angela Smith [2007]58 
HC EWHC 1034 (Admin), 19 February 2007, Mr George Bartlett QC 
(Reference: Paragraph 66 and 78) 
 
Availability of alternative sites and option of temporary planning permission  
 
A permanent, personal planning permission was granted for 10-pitch gypsy site in the 
Green Belt. Doncaster had claimed that a temporary planning permission would have 
avoided the long term harm to the character of the area and the openness of the Green 
Belt, and would have accorded with the advice in paragraphs 45 & 46 of the Circular. 
The judge supported the Inspector’s comments that this ‘is only justifiable where there 
is likely to be a material change in circumstances, in particular a realistic likelihood that 
suitable, affordable and acceptable alternative accommodation will become available 
before the end of that time’ and was ‘entirely in accord with the policy as a whole and 
with Chapman’…  

“The new Circular enjoined her to give consideration to granting a temporary 
permission where there was a reasonable expectation that new sites were likely to 
become available at the end of the period.  It did not require that there should be a 
time-limited permission if there was no such reasonable expectation.  That would be 
a matter for the judgment of the decision-maker in the light of all the 
circumstances.” (Paragraph 25) 

 
30. Dowling v SSCLG, Chichester & Keet [2007]59 
HC EWHC 738 (Admin), 22 March 2007, Mr Justice Davis 
 
Condition allowing more caravans than sought in application 
Interpretation of policies which require development to ‘not detract from …’ 
 
A challenge by a third party against Inspector’s decision to grant permanent planning 
permission for a gypsy site. The application had been specifically for the siting of 4 
mobile homes, but it was granted subject to a condition, amongst other things, that: 

No more than six caravans, as defined in the Caravan Sites and Control of 
Development Act 1960 and the Caravan Sites Act 1968 (of which no more than four 
shall be static caravans or mobile homes) shall be stationed on the site at any one 
time.  
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On behalf of Mr Dowling it was argued that this significantly enlarged what had been 
sought by the application and that this was unlawful. The judge, noting references in 
01/2006 to many gypsies having one caravan to live in and one used for travelling to 
enable a nomadic lifestyle, concluded that the condition, rather than enlarging the 
planning permission, had the effect of regulating and controlling it. He seemed to 
assume that the non-mobile homes would not be used residentially, and that had there 
been no such condition: 

“…there might have been the prospect of…any number of caravans, not unlawfully, 
being brought onto the site – provided of course they did not constitute a change of 
use.” (Paragraph 30) 

 
The second significant ground of challenge related to the Inspector’s approach to the 
gypsy policy in the Local Plan which required, amongst other things, that: ‘they do not 
detract from the undeveloped and rural character and appearance of the countryside’. 
The Inspector noted that ‘Under cross-examination the Council had accepted that a fair 
interpretation was that it required that the development would not result in an 
unacceptable degree of harm.  This seems to me to be a sensible interpretation; to 
argue otherwise would make the policy almost impossible to comply with.’   

 
The judge agreed with this interpretation: 

“It seems to me that (a literal reading of the policy requirement) would really virtually 
render it unworkable because it is difficult to conceive in practice and reality that there 
would be any kind of development with regard to gypsies which would not, at least in 
some way, detract either from the character, or from the appearance, or from both, of 
the countryside. …  Accordingly there must, and certainly can properly be, a legitimate 
modification of the literal wording.” (Paragraph 32) 
 
..in my view it is reasonable to construe the policy as embracing detractions in the 
sense of detractions which are perhaps significant or material.  That would still give 
the policy real purpose and bite and at the same time would make it workable.” 
(Paragraph 33) 

 
31. South Cambridgeshire v SSCLG & Brown [2008]60 
HC EWHC 2117, 18 September 2007, Mr Justice Keith 
CoA EWCA Civ 1010, 5 September 2008, Lord Justice Scott Baker and Sir Robin Auld 
(Reference: Paragraph 75 and 86) 
 
No need for appellant to prove non-availability of alternative sites (and other 
matters) 
 
The Council challenged this decision to grant a personal planning permission to a gypsy 
family on a number of grounds, none of which was successful.  The findings of the judge 
in the HC included that: 
 

 The inspector was entitled to use her own knowledge and experience in other 
cases to add credence to evidence about the unavailability of sites in particular 
locations. There had been no breach of the rules of natural justice. 

 The Council alleged the appellant had been permitted to give additional evidence 
at the site visit which influenced the inspector’s decision.  But they could not 
specify what that evidence was and had declined the opportunity to recall 
witnesses for cross examination.  The judge concluded that the possibility that the 
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inspector may have been influenced by “evidence” which the Council had not had 
the opportunity to rebut can safely be discounted. 

 The Council had complained the Inspector had not followed the same approach as 
the SoS in another gypsy case in the District, but the judge found that the 
circumstances of the cases were very different and clearly distinguishable. 

 Where arguments as to the availability, or non-availability of alternative sites 
were being put forward, there is no requirement for the appellant to prove non-
availability before planning permission contrary to development plan policy can be 
secured. Such an approach was not sanctioned by Circular 01/2006 and it is 
questionable whether any such requirement would be lawful if it purported to 
impose on applicants an evidential burden which the law does not sanction.  It is 
sufficient to carry out the s.38(6) balance, weighing all the material 
considerations. The Inspector was entitled to come to the conclusions she did as 
to the realistic availability of alternative sites.  

 
The Council were given leave to take the last of these matters to the CoA but were 
unsuccessful. Scott Baker LJ found that: 

“In my judgment the law is clear. The position is governed by s38(6) of the 2004 
Act. The Development Plan is determinative unless material considerations indicate 
otherwise. There is no burden of proof on anyone. It is a matter for the planning 
authority, or in this case the inspector, to decide what are the material 
considerations and, having done so, to give each of them such weight as she 
considered appropriate. That, so it seems to me, is a matter of planning 
judgment.” (Paragraph 36) 

 
32. R (oao Baker) v SSCLG and Bromley [2008]61 
HC EWHC 2370 (Admin), 26 September 2007, His Honour Judge Mole QC 
CoA EWCA Civ 141, 28 February 2008, Lord Justices May, Dyson and Sir Robin Auld 
(Reference: Paragraph 10) 
  
Duties of Inspectors under the Race Relations Act 1976 
 
Mark Baker, one of the unsuccessful appellants, challenged the appeal decision on 
several grounds, none of which found favour with Mole J in the HC. The decision was 
taken on to the CoA on 3 grounds, two of which had been considered in the HC and one 
which had not. Again none were successful, but the novel ground, concerned race 
equality and s.71(1) of the Race Relations Act 1976 which provides that:  

Every body or other person specified in Schedule 1A or of a description falling within 
that Schedule shall, in carrying out its functions, have due regard to the need: 
(a) to eliminate unlawful racial discrimination; and 
(b) to promote equality of opportunity and good race relations between persons of 
different racial groups. 

 
The ground of challenge was that in breach of section 71(1)(b), the Inspector failed to 
have due regard to the need to promote equality of opportunity between persons of 
different racial groups. Neither the Act, or race equality as an issue, had been raised at 
the inquiry, but this did not remove the requirement of the Inspector, as a person 
subject to the section 71(1) duties to have due to regard to the need to promote 
equality of opportunity between persons of different racial groups (paragraphs 28 & 29 
of the judgment). 
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With regard to the nature of this duty Dyson LJ said: 

“In my judgment, it is important to emphasise that the section 71(1) duty is not a 
duty to achieve a result, namely to eliminate unlawful racial discrimination or to 
promote equality of opportunity and good relations between persons of different 
racial groups. It is a duty to have due regard to the need to achieve these goals. 
The distinction is vital. Thus the Inspector did not have a duty to promote equality 
of opportunity between the appellants and persons who were members of different 
racial groups; her duty was to have due regard to the need to promote such 
equality of opportunity. She had to take that need into account, and in deciding 
how much weight to accord to the need, she had to have due regard to it. What is 
due regard? In my view, it is the regard that is appropriate in all the 
circumstances. These include on the one hand the importance of the areas of life of 
the members of the disadvantaged racial group that are affected by the inequality 
of opportunity and the extent of the inequality; and on the other hand, such 
countervailing factors as are relevant to the function which the decision-maker is 
performing.” (Paragraph 31) 

 
He then went on to consider the Inspector’s decision and whether in substance she 
performed the section 71(1) duty. His overall finding was that: 

“I am in no doubt that there was no breach of the section 71 duty in this case. The 
Inspector was alive to the plight of gypsies and travellers and the disadvantages 
under which they labour as compared with the general settled community.” 
(Paragraph 40) 

 
Note: The judgment, especially paragraphs 21-23, contains a useful summary of the 
main provisions, Code of Practice and associated legislation.   
 
33. Clee v FSS & Stafford Borough Council [2008]62 
HC EWHC 117 (Admin), 31 January 2008, Mr Justice Wyn Williams 
(Reference: Paragraph 66) 
 
01/2006: Unjustified criticism of approach to temporary planning permission 
 
S.174 appeal dismissed, challenged on grounds, amongst others, that Inspector had 
failed to consider, the provisions of paragraphs 41 to 46 of the Circular and, thereby, 
failed to consider whether a temporary permission should have been granted in this 
case. Inspector’s sole reference to the option of a temporary planning permission was: 
‘The objections to the alleged development are compelling and cannot be overcome by 
granting a temporary planning permission or permission subject to conditions such as 
those suggested by the Council.’ 

 
Williams J considered that: 

“This passage demonstrates that the Inspector did, indeed, consider whether or not 
to grant a permission which was limited in time. There is no basis, in my judgment, 
for concluding otherwise… The obligation, if that is the correct word, upon a 
decision maker when faced with an application for planning permission for a 
caravan site for gypsies and where there is a demonstrable unmet need for such a 
site but no readily available alternative to the application site is to “give 
consideration to granting a temporary permission”. The important phrase is “give 
consideration to granting”. It is clear, in my judgment that the decision maker does 
not have to grant permission even in circumstances where there is a demonstrable 
need for a site and no alternative is available.” (Paragraphs 14 & 15) 
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34. Wychavon v SSCLG & Butler [2008]63 
HC EWHC 3209 (Admin), 19 December 2007, Mr Justice Mitting 
CoA EWCA Civ 692, 23 June 2008, Master of the Rolls, Lord Justices Carnwath and 
Wilson 
 
Green Belt reasoning and very special circumstances  
 
This was a Green Belt decision in which the Inspector granted a 5 year temporary 
planning permission (having rejected the option of a permanent permission).  The High 
Court supported the approach of Sullivan J in paragraph 58 of Chelmsford BC v FSS & 
Draper [2003] as the correct one to follow. Although Basildon v FSS & Temple [2004] 
was drawn to Mitting’s attention, having found that the Inspector had incorrectly linked 
together the two parts of the Green Belt test, he went on to analyse each of the other 
considerations weighing in favour of the development in turn, found that none (including 
the ‘the undisputed need for gypsy sites generally’ and ‘the lack of any current 
alternative site’) were commonplace and could not amount to very special circumstances 
individually, or in combination and quashed the decision.    
 
Mr and Mrs Butler pursued the matter to the Court of Appeal, who allowed their appeal 
and reinstated the Inspector’s decision.  The most significant part of the judgment is 
found in paragraphs 21-32 which deal with the Interpretation of Green Belt guidance 
(PPG2). Carnwath found, amongst other things that: 
 

 the judge was wrong, with respect, to treat the words "very special" in the 
paragraph 3.2 of the guidance as simply the converse of "commonplace"... The 
word "special" in the guidance connotes not a quantitative test, but a qualitative 
judgment as to the weight to be given to the particular factor for planning 
purposes. (Paragraph 21) 

 Whether or not any particular factor or factors are sufficient to justify the grant of 
permission in any case is a balance which involves issues of "complexity and 
sensitivity" and a judgment of policy not law. (Paragraph 22).  

 Although the matter may need to be considered at different levels, I see no 
reason to draw a rigid division between the two parts of the question posed by 
paragraph 3.2, as was done by Sullivan J in Chelmsford (paragraph 25)… I see no 
reason, in terms of policy or common sense, why the factors which make a case 
"very special" should not be the same as, or at least overlap with, those which 
justify holding that green belt considerations are "clearly outweighed". To my 
mind, the wording of paragraph 3.2 ("… will not exist unless…") reinforces that 
view.  

In essence this judgment confirmed and supported the existing guidance to Inspectors 
as to how to deal with Green Belt cases and confirmed that there is no requirement in 
PPG2 to consider whether any, or all, of the ‘other considerations’ are very special 
(circumstances) before weighing them in the balance against the harm. 
 
35. R (oao Smith) v South Gloucestershire DC [2008]64 
HC EWHC 1155 (Admin), 22 April 2008, Mr Justice Collins 
(Reference: Paragraph 44Error! Reference source not found.) 
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01/2006 has no policy prohibition of gypsy sites in Green Belts or AONBs 
 
This was a challenge under Section 287 of the Town & Country Planning Act 1990 and 
was directed at Local Plan Policy H12 (whose wording was based on an earlier Structure 
Plan prepared when Circular 1/94 was extant). Amongst other things, this policy 
provides that: ‘Gypsy sites will not be appropriate within the Green Belt or the Cotswolds 
AONB’.  
 
The judge noted the significant change in emphasis between 1/94 and 01/2006, with 
regard to establishment of new sites in the Green Belt and AONB the latter allowing for 
sites in nationally recognised designations: ‘…where it can be demonstrated that the 
objectives of the designation will not be compromised by the development’ (paragraph 
52) and paragraph 49 noting that: ‘National planning policy on Green Belts applies 
equally to applications for planning permission from gypsies and travellers, and the 
settled population. Alternatives should be explored before Green Belt locations are 
considered.’ I.e:  

“…there is still a presumption against such development in the Green Belt and 
AONB but it is not an absolute prohibition. There is qualification and that means 
that the absolute prohibition in Policy H12 is no longer appropriate.”  

 
36. Rafferty & Jones v SSCLG & North Somerset [2009]65 
HC EWHC 2937 (Admin), 5 November 2008, Mr Justice Pitchford 
CoA EWCA Civ 809, 29 July 2009, Master of the Rolls, Lord Justice Scott Baker and Lady 
Justice Smith 
(Reference: Paragraph 106(a)) 
 
Appellants not living on site. HRA Article 8 engaged with regard to an intended 
home 
 
One of the three claims in this case was that the Inspector had ignored an interference 
with the claimant's right to respect for private and family life and a home. He had taken 
the view that: ‘the appellants do not live on the land, so dismissal of the appeal would 
not cause the loss of their home.’ Pitchford considered the findings in Chapman, but 
distinguished this case on its facts and concluded that:  

“the [SSCLG’s] submission that the absence of present enjoyment at the appeal 
site is a material and conclusive factual distinction” (Paragraph 48).  

 
Pitchford J concluded that even if there had been  

“…a wider interference with private and family life…the conclusion…must have 
been unchanged.… There is, it seems to me, a difference in substance between 
an interference which constricts the family's choice of a future home and an 
interference which deprives the family of a home already established. The impact 
of the former in the assessment of proportionality is marginal by comparison with 
the latter. My conclusion is that the inspector would have brought his focus to 
bear upon that feature of his decision which would most impact upon this family's 
needs, and thus inevitably would have reached the same conclusion.” (Paragraph 
50).   

 
In the CoA, Scott Baker LJ found it highly unsatisfactory, if the judge in the HC was 
correct, that had the appellants occupied the site unlawfully Article 8(1) would have 
been in issue but because they did not, it was not. After reviewing several other leading 
authorities he concluded that  
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“None … in my view prevent the court from taking a rather wider view of the 
ambit of Article 8(1) than did the judge and the inspector….. The central point 
seems to me to be that the appellants' home is their caravans and it is from 
there that they carry on their private lives. That is the right that is being 
infringed in this case and it seems to me it is being infringed whether or not their 
caravans are already on the land in respect of which they seek a change of 
planning use” (paragraph 37).   

 
37. Coyle & Ors v SSCLG & Basildon DC [2008]66 
HC EWHC 2878 (Admin), 10 November 2008, Mr Justice Collins 
(Reference: Paragraph 95) 
 
Weight to attach to educational issues is a matter for the Inspector, provided 
reasoning is clear 
 
The Inspector had found the probability that a dismissal of the appeal would render the 
families homeless and that they would be forced to return to roadside camping. The 
challenge was made on the basis that Inspector failed to have proper regard to the 
inevitable disruption that would be caused to the education of the children because they 
would have nowhere settled in order to take advantage of educational facilities. 
Furthermore, when referring to the needs as not being particularly unusual, the 
Inspector did not have proper regard to the fact that these are gypsy children and their 
needs are not the same as those of the general population. 
 
In his decision the Inspector had considered the educational needs of the children, some 
of whom had special educational needs. He accepted the advantages of a settled 
education and the importance of continuity of education but concluded that ‘the 
evidence did not demonstrate that any of the educational needs of the children were 
either out of the ordinary or could not be met elsewhere’. He concluded that while the 
education and health needs of the families were significant, they only carried limited 
weight.  
 
The Judge held:  

“Whether or not the Inspector's description that these were not particularly 
unusual and added limited weight could be criticised, the fact is that it was for 
him [the Inspector] to judge the weight that should be attached to these 
matters. It is only if it can be shown that he failed to have regard to a material 
matter that a claim such as this could succeed. ..provided they make it plain that 
the issues in question have been taken into account, they are referred to, and it 
can be seen that the decision has been based upon consideration of those 
matters, then a claim such as this will not succeed.” (paragraph 12). 

 
 
38.  Bromley LB v SSCLG & Friend [2008]67 
HC EWHC 3145 (Admin), 18 December 2008, Judge Curran QC 
(Reference: Paragraph 64) 

Change in planning circumstances at end of temporary permission. Harm to the 
green belt as reason for refusal of permanent permission 
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The local planning authority contested the decision on the narrow point that the 
Inspector had failed to take into account properly the advice on temporary permissions 
in paragraphs 109 and 110 of the Annex to Circular 11/95 when applying the advice that 
makes reference to temporary permissions for gypsies in ODPM Circular 1/2006, 
paragraphs 45 and 46. Although he did not refer to the Circular 11/95 paragraphs in 
terms, he referred to the 1/2006 paragraphs which refer back to them.  

In addition, he identified a change in planning circumstances at the end of the 
temporary permission period of two years, the likely identification of acceptable gypsy 
sites through the Local Development Framework process. This was adequate reasoning 
under the terms expressed by Lord Brown in S Bucks DC v SSTLR & Porter [2004] No2 
and the decision was affirmed. 

"In the decision letter...the Inspector made it clear that his expectation of a change 
in planning circumstances was the additional and distinct factor in this case. There 
was, on the evidence, a reasonable prospect that an alternative site would become 
available at the end of a period of two years. The circumstances would then 
change." (Paragraph 44) 

 
39. Massey & Ors v SSCLG & South Shropshire [2008] 
HC EWHC 3353 (Admin), 10 December 2008, Mr Justice Collins 
(Reference: Paragraph 25 and 26) 

Traveller status – nomadic habit of life must have been established prior to 
cessation of travelling - claim dismissed  

The Inspector had granted a temporary planning permission for a travellers site with a 
condition limiting occupation to named individuals who were found to fall within the 
Circular 01/2006 paragraph 15 definition. The challenge was made by three occupiers 
who had been found by the Inspector not to meet the definition.  

Collins J found that the Inspector had clearly recognised and correctly applied the 
necessary tests to determine whether the individuals had a nomadic habit of life, 
appreciating that the definition was based on the judgment in R v South Hams District 
Council ex parte Gibb [1994]. This specified that the travelling must be undertaken for 
an economic purpose in order for it to properly qualify.  

The 01/2006 definition introduced provisions to allow for those gypsies and travellers 
who had ceased travelling for certain reasons, but in order to qualify under the second 
wing of the definition, it is necessary to have also qualified under the first i.e. a nomadic 
habit of life must have been established. On the facts before him the Inspector had 
found that it had not. Accordingly the reasons why they may not have been travelling at 
the time of the determination were immaterial. Whether a person does qualify will 
depend on the facts of an individual case.  

40. S Staffordshire v SSCLG & Dunne [2008]  
HC EWHC 3362 (Admin), 8 December 2008, Mr Justice Blake 
(Reference: Paragraph 65) 

Temporary or permanent planning permission for gypsy site in light of 
availability/provision of alternative sites  

The Inspector had granted a permanent planning permission having concluded that 
there was ‘no degree of certainty that new sites were likely to become available … within 

http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/Transcripts/Summaries/massey.htm
http://pinsnet.pins.local/information/policy_and_casework/gypsy/gypsy/Transcripts/Summaries/sstafs_v_ssclg&dunne.htm


December 2010                  Chapter PT7 – Gypsy & Traveller Casework                          Page 81 of 88 

a reasonable timescale .. and that it was not necessary to give consideration to granting 
a temporary permission’..  The LPA challenged on a number of points concerning the 
interpretation and effect of paragraph 45 of Circular 01/2006, all of which were 
dismissed.  The Court held that: 

‘Delivery of accommodation with planning permission at the end of the 
process is what is required for the expectation referred to in paragraph 45 of 
the planning circular to be engaged. It is not sufficient that at some point 
down the line three years or so sites are identified in the sub region of the 
district council.’   

 
The Inspector was entitled to look at evidence of delivery, the date of the intended 
delivery and the place.  If the evidence relied upon by a party is speculative, uncertain 
and does not condescend to particularities of details that enable an Inspector to assess it 
and test it for necessary qualities to meet an alternative to the grant of planning 
permission then it cannot be the subjective criticism on a challenge.   
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Annex C - Other Articles of the ECHR relevant to gypsy 
casework 
(Article 8 is dealt with in the body of the Chapter)68 
 
1. Article 1 of the First Protocol: Protection of property 
 
"Every natural or legal person is entitled to the peaceful enjoyment of his 
possessions. No one shall be deprived of his possessions except in the public 
interest and subject to the conditions provided for by law and by the general 
principles of international law. 

 
The preceding provisions shall not, however, in any way impair the right of a 
state to enforce such laws as it deems necessary to control the use of property 
in accordance with the general interest or to secure the payment of taxes or 
other contributions or penalties." 
 
Art 1 is wider than Art 8 in that the protection offered is not limited to the ‘home’.  In 
gypsy casework the most common grounds of claim are likely to be, often in addition to 
a claim under Article 8, the loss of a person’s property without compensation and/or the 
unavailability of reasonable accommodation alternative to the home.  Third parties may 
also claim rights under this article, especially interference with their peaceful enjoyment 
of a property or loss of value.  The right to compensation is not expressed in Art 1, but 
the existence of compensation is an important factor in the balancing of the general 
interests and private rights. 
 
Most of the issues relevant to a claim under Art 1 will have been dealt with under the 
planning arguments (generally personal circumstances or impact upon amenity) and, 
with regard to the loss of a home, will also have been raised and/or dealt with under Art 
8.  It is likely that the same general conclusions will be reached on both.  All that is 
normally necessary as regards the specific consideration of the human rights argument 
is a short summary of it towards the end of the case as presented. 
 
The conclusions of the ECtHR in Chapman v UK [2001] on a claim under Art 1 is given in 
paragraphs 117-120 of the judgment.   
 
2. Article 2 of the First Protocol: the right to education 
 
“No person shall be denied the right to education. In the exercise of any 
functions which it assumes in relation to education and to teaching, the State 
shall respect the right of parents to ensure such education and teaching in 
conformity with their own religious and philosophical convictions.” 
 
Art 2 of the First Protocol is often raised in the context of gypsy cases, where it may be 
argued that effective access to education is denied to gypsy children by the disruption 
resulting from the family being moved from one site to another. The article was pleaded 
in Coster v UK, Jane Smith v UK and Lee v UK69 (3 of the gypsy cases decided by the 
ECtHR with Chapman in 2001) but the Court found in each case that the applicants had 
failed to substantiate their complaints that their children were effectively denied the 
                                                 
68 General principles on each of these Articles are covered in IH Chapter GP10 – Human Rights. 
69 These can be found on the Judgments page of the Gypsy PINS net page, under ECHR judgments. 
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right to education as a result of the planning measures complained of.  No successful 
cases have been brought under this ground.  Given the extensive educational support 
services for Gypsy and Traveller children, including home-based learning. It would be 
difficult to prove that an appeal decision, even if it resulted in a family being forced back 
‘on the road’ would deny children access to education.  As in all claims the facts of the 
case need to be established.  
 
However the likelihood and degree of disturbance to education, the number of children 
involved, the length of connection with their existing school(s), and any special help 
they may be getting, and its transferability to another school may all be factors that 
could be given weight in any consideration of personal circumstances under the planning 
arguments. 
 
3. Article 6: the right to a fair trial (or hearing) 
 
The following rights are the ones most likely to be raised in appeals: 
 
(1)  The right of access to the appeal proceedings including the right to effective access; 
barriers which are difficult or impossible to surmount must not be imposed.  
(2) The principle of “equality of arms” so that every party “shall have a reasonable 
opportunity of presenting his case to the court under conditions which do not place him 
at substantial disadvantage vis-à-vis his opponent”.  
(3)  The right to a hearing within a reasonable time including the right to a decision 
within a reasonable time.  
(4)  The right to an independent and impartial tribunal might be invoked in allegations of 
bias e.g. in the appointment – or change in the appointment - of the Inspector; or in the 
way the Inspector treats the parties. There must not only be no bias, but no appearance 
of bias. 
 
(1) and (2) are perhaps the most likely to be raised in gypsy cases where lack of 
financial resources and appellants with limited reading and writing skills are not 
uncommon.  Art 6 requires positive steps to be taken to ensure that there is equality of 
arms between the parties: it does not require public funding to be provided, although 
this may be one of the ‘positive steps’ taken.  
 
Where a person has had ample opportunity to apply for public funding before an inquiry, 
but has not done so, it might be unreasonable for them to request an adjournment of 
the inquiry to enable an application to be made (or an appeal against a refusal of public 
funding, which can take several months).  He or she may consequently be vulnerable to 
a claim for costs.  However there may be situations where a late request would be 
reasonable.  As in any case Inspectors would need to hear the facts of the case, 
including the likely length of the adjournment, and seek the views of the other party/ies.  
Unreasonable behaviour, under 8/93, does not preclude an Inspector from acceding to a 
request for an adjournment, if by not doing so the applicant may have reasonable 
grounds for a claim under Art 6.   
 
It is to be hoped that any difficulties of this type will be sorted out prior to a hearing or 
inquiry.  Inspectors cannot entertain applications for public funding. In gypsy cases they 
should be alert to the possibility that the appellant may not be able to read or write; if 
this is in any doubt it should be established at an early stage of the hearing/inquiry.  
Other family members, or friends may be able to help, but it may be necessary to take 
certain matters more slowly, or read out documents, including their own written 
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statement to ensure that the appellant/potential victim understands and agrees its 
contents. 
 
The conclusions of the ECtHR in Chapman v UK [2001] on a claim under Art 6 is given in 
paragraphs 121-125 of the judgment.  It was unanimously decided that there had been 
no violation. 
 
4. Article 14: the Right to Freedom from Discrimination 
 
"The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, 
language, religion, political or other opinion, national or social origin, 
association with a national minority, property, birth, or other status." 
 
The scope of Art 14 is significantly restricted by the requirement that a breach may 
only occur if another Convention right or freedom is affected.  But it is not necessary 
for that other article to have been breached for a violation of Art 14 to be found.  
Thus in Buckley v UK [1996], and Chapman v UK [2001] Art 14 was invoked together 
with Art 8. The Court has defined discrimination as treating differently without an 
objective and reasonable justification, persons in "relevantly" similar situations.  For 
a claim of violation of this Article to succeed, it has therefore to be established, inter 
alia, that the situation of the alleged victim can be considered similar to that of 
persons who have been better treated. Relevant Art 14 cases have so far been 
limited mainly to gypsy cases linked to Art 8; none has been successful.  However, 
there is scope for wider application of the article. 
 
Structure of the Article and the approach to decision-making 
 
In essence Inspectors need to: 

 Determine whether the person making the claim is a ‘victim’ i.e. are they, or 
would they be, actually and directly affected by the act or omission complained 
of? 

 identify the linked Article; 
 request details (if not already obtained) and consider the similarities with and 

distinctions from the claimed analogous situation (a specific situation must be 
identified e.g. a caravan nearby for which planning permission was granted); and 

 establish, whether there is an objective and reasonable justification for the 
difference in treatment (i.e. how similar are the cases or are there good reasons 
for distinguishing between the two) 

 
The ECtHR has taken a restrictive approach to this issue.  Where a prima facie case of 
discrimination is made out, such treatment can still be justified if it is shown that any 
difference in treatment has an ‘objective and reasonable justification’.  Chapman v UK 
[2001] paragraphs 126 –130 is a good example of how the Court deals with this type of 
claim.  
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Annex D: Suggested conditions in gypsy permissions 
See paras 113 – 135 for advice on conditions. 

GYPSY: OCCUPATION 

The site shall not be occupied by any persons other than gypsies and travellers as 
defined in paragraph 15 of ODPM Circular 01/2006 [WAG Circular 30/2007]. 
 
TRAVELLING SHOWPEOPLE: OCCUPATION [N.B. No equivalent in Wales] 

The site shall not be occupied by any persons other than travelling showpeople, as 
defined in paragraph 15 of DCLG Circular 04/2007.  

GYPSY: PERSONAL 

The occupation of the site hereby permitted shall be carried on only by the following and 
their resident dependants: [add names].   

When the land ceases to be occupied by those named in condition x above the use 
hereby permitted shall cease and all caravans, structures, materials and equipment 
brought on to or erected on the land, or works undertaken to it in connection with the 
use, shall be removed and the land shall be restored to its condition before the 
development took place.   
 
(Add also Submission of Further Details condition with a requirement for a scheme to 
be submitted specifying the condition of land before the development took place and 
the works necessary to restore the land to that condition, or some other state as 
agreed with the local planning authority, and the time period within which the 
restoration works must be undertaken) 

GYPSY: TEMPORARY AND PERSONAL 

The use hereby permitted shall be carried on only by the following: Add Names and their 
resident dependants, and shall be for a limited period being the period of x 
months/years from the date of this decision, or the period during which the premises are 
occupied by them, whichever is the shorter.  

When the premises cease to be occupied those named in condition x above, or at the 
end of x months/years, whichever shall first occur, the use hereby permitted shall cease 
and all caravans, buildings, structures, materials and equipment brought on to the land, 
or works undertaken to it in connection with the use shall be removed and the land 
restored to its condition before the development took place.   

(Add also Submission of Further Details condition with a requirement for a scheme to 
be submitted specifying the condition of land before the development took place and 
the works necessary to restore the land to that condition, or some other state as 
agreed with the local planning authority, and the time period within which the 
restoration works must be undertaken) 
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GYPSY: TEMPORARY 

The use hereby permitted shall be for a limited period being the period of x 
months/years from the date of this decision. At the end of this period the use hereby 
permitted shall cease, all caravans, buildings, structures,  materials and equipment 
brought on to, or erected on the land, or works undertaken to it in connection with the 
use shall be removed, and the land restored to its condition before the development 
took place.  

(Add also Submission of Further Details condition with a requirement for a scheme to 
be submitted specifying the condition of land before the development took place and 
the works necessary to restore the land to that condition, or some other state as 
agreed with the local planning authority, and the time period within which the 
restoration works must be undertaken) 

GYPSY: SITING OF CARAVANS 

No caravan shall be brought onto the site until details of its intended siting have been 
submitted to and approved by the local planning authority in writing. The caravan(s) 
shall only be positioned in the approved locations.   

The caravans shall be sited in accordance with plan No: [add plan number]. 

Any material change to the position of a static caravan, or its replacement by another 
mobile home in a different location shall only take place in accordance with details 
submitted to and approved in writing by the local planning authority 

Where development has already taken place and there are no (acceptable) plan-based 
details of siting, use a condition based on the suggested one for the Submission of 
Further Details Where Development has Commenced, below. 

GYPSY: NUMBER AND TYPE OF CARAVANS 

No more than x caravan(s), as defined in the Caravan Sites and Control of Development 
Act 1960 and the Caravan Sites Act 1968 (of which no more than y shall be a static 
caravan) shall be stationed on the site at any time.  

 There shall be no more than x pitches on the site and on each of the x pitches hereby 
approved no more than y caravans, shall be stationed at any time, of which only z 
caravan(s) shall be a static caravan.  

(If no static caravans are to be allowed): Any caravans positioned on the site shall be 
capable of being lawfully moved on the public highway, without division into separate 
parts. 

GYPSY: COMMERCIAL VEHICLES 

No vehicle over 3.5[or 7.5] tonnes shall be stationed, parked or stored on this site.  
  
No more than one commercial vehicle per plot shall be kept on the land for use by the 
occupiers of the caravans hereby permitted, and they shall not exceed 3.5[or 7.5] 
tonnes in weight. 
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GYPSY: INDUSTRIAL/COMMERCIAL ACTIVITIES  

No commercial activities shall take place on the land, including the storage of materials. 

No commercial activities shall take place on the land, including the storage of materials, 
except in the area shown on plan No. xxxx. No materials shall be stored above a height 
of X, no burning of materials shall take place on the site and no commercial activities 
shall take place outside the hours of **** to **** Monday - Saturday and not at all on 
Sundays. 
 
GYPSY: SUBMISSION OF FURTHER DETAILS WHERE THE USE HAS NOT YET 
COMMENCED 

No development shall take place until details of [e.g.] the siting and materials of the 
proposed access/landscaping/utility block etc have been submitted to and approved in 
writing by the local planning authority. The development shall be carried in accordance 
with the approved details and within any such timescale as specified by the local 
planning authority. 

GYPSY: SITE RESTORATION SCHEME (TEMPORARY OR PERSONAL 
PERMISSIONS) WHERE USE HAS NOT YET COMMENCED 

No development shall take place until details of a scheme to restore the land to its 
condition before the development took place (or as otherwise agreed in writing by the 
local planning authority) at the end of the period for which planning permission is 
granted for the use [or the site is occupied by those permitted to do so] and a timetable 
for its implementation have been submitted to and approved in writing by the local 
planning authority.  The restoration works shall be carried out in accordance with the 
approved details and within any such timescale as specified. 

GYPSY: SUBMISSION OF FURTHER DETAILS WHERE THE USE HAS ALREADY 
COMMENCED 

The use hereby permitted shall cease and all caravans, structures, equipment and 
materials brought onto the land for the purposes of such use shall be removed within 
[28 days, or such longer period as considered reasonable] of the date of failure to meet 
any one of the requirements set out in (i) to (iv) below: 

i. within 3 months of the date of this decision a scheme for: [insert any matters 
which need to be covered by the condition, e.g.: the means of foul and surface 
water drainage of the site; proposed and existing external lighting on the 
boundary of and within the site; improved visibility splays at the site access; the 
internal layout of the site, including the siting of caravans, plots, hardstanding, 
access roads, parking and amenity areas; tree, hedge and shrub planting and 
where appropriate earth mounding including details of species, plant sizes and 
proposed numbers and densities; the restoration of the site to its condition before 
the development took place, (or as otherwise agreed in writing by the local 
planning authority) at the end of the period for which planning permission is 
granted for the use, or the site is occupied by those permitted to do so, as 
aappropriate].  
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and/or any other matters to be specified]  

(hereafter referred to as the site development scheme) shall have been submitted for 
the written approval of the local planning authority and the said scheme shall include 
a timetable for its implementation.  

ii. within 11 months of the date of this decision the site development scheme shall 
have been approved by the local planning authority or, if the local planning 
authority refuse to approve the scheme, or fail to give a decision within the 
prescribed period, an appeal shall have been made to, and accepted as validly 
made by, the Secretary of State.  

iii. if an appeal is made in pursuance of (ii) above, that appeal shall have been finally 
determined and the submitted site development scheme shall have been 
approved by the Secretary of State.  

iv. the approved scheme shall have been carried out and completed in accordance 
with the approved timetable. 

GYPSY: MAINTENANCE OF PLANTING WHERE USE HAS COMMENCED 

At the same time as the site development scheme required by condition x above is 
submitted to the local planning authority there shall be submitted a schedule of 
maintenance for a period of five years of the proposed planting beginning at the 
completion of the final phase of implementation as required by that condition; the 
schedule to make provision for the replacement, in the same position, of any tree, hedge 
or shrub that is removed, uprooted or destroyed or dies or, in the opinion of the local 
planning authority, becomes seriously damaged or defective, with another of the same 
species and size as that originally planted. The maintenance shall be carried out in 
accordance with the approved schedule. 

 
 



2H - The Building Regulations 
 
 
 
The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. In 
the unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not 
be given any weight.  
 
The Planning Inspectorate is also working with Communities and 
Local Government on a new streamlined format for the Handbook to 
reflect the Killian Pretty recommendation that planning needs to be 
more user-friendly. 
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       CHAPTER PT9 - TREES AND LANDSCAPING 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides 
advice on procedural and policy matters drawing on relevant Court judgements and 
the practical experience of Inspectors. Although prepared for Inspectors, this 
Handbook chapter is publicly available. 
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  
 
The Planning Inspectorate is also working with Communities and Local 
Government on a new streamlined format for the Handbook to reflect the Killian 
Pretty recommendation that planning needs to be more user-friendly. 
 

 

 
 
Relevant Guidance 

Legislation 

 Town and Country Planning Act 1990 Sections 197 - 214 (‘the Act’) 

 The Town and Country Planning (Trees) Regulations 1999 (SI 1999 

No 1892) (‘the 1999 Regulations’) 

Guidance 

 PPG15 Planning and the Historic Environment, paragraphs 4.38 - 

4.40 relating to trees in conservation areas 

 Circular 10/97 Enforcing Planning Control: Legislative Provisions 

and Procedural Requirement (Paras. 2.58-2.76) 

     
What's New since the last edition (August 2008) 

Practical advice on how to inspect trees during site visits, how to assess the 
implications of granting planning permission for development near trees,
some common issues and arguments, and some suggested planning
conditions.   

Advice on tree preservation orders and tree replacement notices has been 
moved to CT14 - Tree Preservation Orders. 
  

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9008A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999/1892A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999/1892A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=PPG15A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=PPG15A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
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 Circular 11/95 The Use of Conditions in Planning Permissions 

Further Information 

 BS 5837: 2005  Trees in Relation to Construction - 

Recommendations 

 Arboriculture Research and Information Notes  

 Arboricultural Practice Notes (These Notes cover a wide range of 

tree issues and are published by the Arboricultural Advisory and  

Information Service.) Index and Notes available from the Library. 

 National Joint Utilities Group NJUG Publications Volume 4 - 

Guidelines for the planning, installation and maintenance of utility 

apparatus in proximity to trees 

 National House Building Council NHBC - Chapter 4.2 Building near 

trees 

Tree identification and other books 

 A Field Guide to the Trees of Britain and Northern Europe - Alan 

Mitchell 

 Pocket Identification - Ian Richardson 

 The Identification of Trees (Information sheets from the Tree Advice 

Trust available from the Library) 

 The Law of Trees, Forests and Hedgerows - Charles Mynors 

Websites 

 www.treehelp.info 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=11/95A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=BS5837A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=BS5837A�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.nhbc.co.uk/�
http://www.treehelp.info/�
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Appeals Where Trees Are a Material Consideration 
 
Contents 
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1-2 Species of Trees 
3 Location and Spread of Trees 
4 Girth or Trunk Diameter 
5 Height of Trees 
6 Age of Trees 
7 Health of Trees 
8 Amenity Value 
9 Accuracy of Appeal Plans 
 
Decision Making 
10 Issues 
11-12 Weighing the Evidence 
13-20 Effect on Trees During Construction 
21 Long Term Effects 
22-23 Effect of Trees on Nearby Development 
24-25 Effect of Trees on Living Conditions 
26 Character and Appearance of Surrounding Area 
27-28 Arguments in Favour of Felling Trees 
29 Granting Planning Permission 
30 Conditions for full planning permission 
31-32 Condition on outline planning permission 

Tree Preservation Orders 
33-34 Full Planning Permission v TPOs 
 
Trees in Conservation Areas 
35-39 Trees in Conservation Areas 
 
 

http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/PT9_trees_landscaping/TPO.htm#Full Planning Permission v Tree Preservation Orders�
http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/PT9_trees_landscaping/Trees_conservation_areas.htm�
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SITE VISITS 
 
Species of Trees  

1. When reasons for refusal refer to the presence of trees on a site, or 
to the adverse effect that a proposed development will have on 
them, it is fair to assume that trees will be a material consideration 
in an appeal. At the site visit, the Inspector should be prepared to 
pay special attention to the trees, and their relationship with the 
proposed development. Boots, binoculars and a long tape measure 
may be needed.  

2. If a tree survey has been submitted with the appeal, the Inspector 
should take it to the site visit. There can be disagreement between 
the parties about the accuracy of a survey.  This can often arise 
from different numbering systems eg T1, T2, T3 or A, B, C. The 
accuracy of the survey should normally be checked on site, 
particularly in relation to any trees which are likely to be directly 
affected by the development.  If there is no survey, it is often 
possible for the Inspector to get the parties to undertake one to the 
required level of detail or to do so themselves. Inspectors should 
try to identify the species of trees but should be circumspect in 
doing so. The Inspector should ask the parties to point out any 
particular tree(s) that has been referred to in the evidence. Wrongly 
identifying a tree, or being seen to do so, can undermine the 
Inspector’s authority. It is not always necessary to identify the 
species of tree. Sometimes all that is needed is an accurate 
description, e.g. the tree to the front of the house, or the large 
conifer to the rear of the garage. 

Location and Spread of Trees 

3. This can often be determined by pacing or, if distances are critical, 
by using a tape measure, but Inspectors should make sure that any 
measurements taken on site are agreed with the parties. The 
spread (or canopy) of a tree is seldom symmetrical so 
measurements should normally be taken from the trunk in 4 
different directions (north, south, east and west) to obtain an 
accurate picture of the spread. Inspectors should take a careful 
note of the distance between the nearest part of the proposed 
development to the nearest part of the tree's canopy and to the 
trunk. 

Girth or Trunk Diameter 

4. This is necessary for the interpretation of Table 2 in BS:5837. It is 
usually measured 1.5m above ground level and sometimes referred 
to as DBH (diameter at breast height) or stem diameter. To 
determine the trunk diameter a tape should be stretched around 
the trunk at 1.5 m to measure the girth (circumference). The 
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measurement should then be divided by pi (3.142). The resultant 
figure will be the diameter. Some arboriculturalists carry a tape that 
is calibrated to give the diameter from a girth measurement. The 
dimensions are normally expressed in millimetres. 

Height of Trees 

5. At site visits, the Inspector should, where necessary, ask the 
parties to agree the height, or to confirm that the details of the tree 
survey (if submitted) are accurate. Alternatively, a tree's height can 
be assessed by comparing it with the height of nearby buildings. 
Where this is not possible, a rough measurement can be done by 
holding out vertically, at arm's length, a pen, a file, a clipboard, or 
even a thumb. The person measuring the height should position 
themselves so that, with one eye shut, the top of the tree appears 
to be at the top of the pen, and the bottom of the tree at the 
bottom of the pen. Then, with the pen at arm's length and keeping 
the base of the tree at the base of the pen, they should turn the 
pen 90 degrees so that it is parallel with the ground. They should 
then go to the place where the top of the pen appears to hit the 
ground, and pace the distance to the tree. The distance will be 
roughly the same as the height of the tree. 

Age of Trees 

6. At Hearings, the Inspector can ask the parties whether they can 
agree the age of a tree. Otherwise, they should make an 
assessment, remembering that trees are often planted at the same 
time as nearby houses are built. Tree reference books often give 
the typical life expectancy of individual species. This information 
can help in the assessment of a tree's age.  

Health of Trees 

7. Binoculars can often help the Inspectors determine the health of a 
tree.  Features to look for include open cavities in the trunk or 
branches, dead wood (in the tree's crown or on the ground), fungus 
(especially at or near ground level) and loose or missing bark. 
When the tree is in leaf, it should also be checked for sparse or 
patchy foliage or bare branches. All of these features can indicate 
that a tree is under stress, or dying. Its life expectancy is likely to 
be curtailed. Its ability to tolerate the disturbance of a nearby 
development is likely to be reduced. Strong growth or vigorous re-
growth following pruning, dense foliage and a well represented 
system of fine twigs would indicate normal vigour. 

 

 

Amenity Value 
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8. Amenity value will generally depend on the tree's form, size and 
height, its prominence from public vantage points and its setting. 
The amenity value of an individual tree can sometimes be less than 
its value as part of a group. Therefore, if there is a group of trees, 
the Inspector should look at each one individually, and then walk 
away and take a more distant view of the group from different 
angles. Various "point scoring" methods for assessing a tree's 
amenity value have been devised. These include the Amenity 
Valuation of Trees and Woodlands, known as the Helliwell system; 
and the Safe Useful Life Expectancy (SULE) method, based on the 
health of individual trees. However, as in other appeals, assessing 
amenity value is generally a matter for subjective judgement. 

Accuracy of Appeal Plans 

9. Before leaving the site, the Inspector should do a final check. Are 
all the site's trees shown on the plans? Are there any hedges? Are 
there any trees on neighbouring land that overhang the appeal 
site's boundaries or are close enough to be affected by 
construction?  

DECISION MAKING 

Issues 

10.As always, Inspectors should tailor the wording of their main issues 
to fit the circumstances of each appeal. However, the following is a 
selection of tree-related issues that can be used, or adapted: 

When tree felling is part of the proposal: 
 
The effect of the loss of the [ ] tree(s) on the character and 
appearance of the surrounding area.  
 
When tree felling is not part of the proposal: 
 
the effect of the proposed [ ] on the health and life expectancy of 
the site's trees; or 
 
the effect of the proposed [ ] on the character and appearance of 
the site and its surrounding area, with particular reference to trees. 

Weighing the Evidence 

11.As in all appeals, decision-making is a matter of judgement for the 
Inspector. Not all trees are worth keeping but, on the other hand, 
not all developments justify the sacrifice of a tree.  
  

12. Using the information collected at the site visit, it should be 
possible for the Inspector to assess the effect of a proposed 

http://www.trees.org.uk/downloads/gn4errata.pdf#search='Helliwell%20system'�
http://www.trees.org.uk/downloads/gn4errata.pdf#search='Helliwell%20system'�
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development on the site's trees and, conversely, the effect of the 
site's trees on a proposed development. 

The effect on trees during the construction of a proposed 
development 

13.BS5837:2005 makes reference to the need for a tree constraints 
plan (TCP), which is a design tool which should show the below and 
above ground constraints posed by the trees, and the benefits of an 
arboriculture implications assessment.  
     

14. During construction works the roots of the tree can be particularly 
vulnerable. The lateral extent of a tree's roots can vary widely and 
be irregular. However, as a rule of thumb, the roots of most trees 
spread to the outer limit of the tree's crown, or slightly beyond. For 
tall columnar trees (such as Lombardy poplars), it is reasonable to 
assume that the roots spread out from the tree for a distance 
equivalent to about half the height of the tree. Almost all of the 
roots will be spread out laterally, like a shallow underground plate, 
within the first 600mm of soil under the tree. The majority of roots 
are typically less than 0.5mm in diameter. They are fine strands, 
vulnerable to damage by cutting (eg when digging foundations, or 
stripping topsoil), compaction (eg by storing heavy materials or 
equipment or soil on the ground above) or by poison (eg by diesel).  
  

15.If foundations and other trenches have to be dug under a tree's 
canopy, roots are likely to be severed. Where trees are near to a 
proposed building, developers might volunteer to use "pile and raft" 
foundations. Piles are inserted through the root plate at regular 
intervals, and the raft (or slab) sits on the piles. Fewer roots will be 
severed, but other roots may be damaged by the weight of the pile 
driving machinery. The fact that a developer is proposing to use the 
"pile and raft" method may suggest that the building will, in the 
long-term, be too close to the tree.  
  

16.The construction of driveways and hardstandings can also damage 
roots. The foundations for a driveway typically go down 300mm, ie 
half the depth of the 600mm root plate. There is a "no dig" method 
of driveway construction (described in Arboricultural Practice Note 
12 of the Arboricultural Advisory and Information Service). Geo-grid 
membranes are spread beneath the tree to support the weight of a 
permeable hard surface. The success of this method depends upon 
the amount of root area that would be covered, and the health and 
vigour of the tree.  
  

17.Table 2 in BS 5837:2005 sets out the formula for calculating the 
necessary root protection area (RPA) around trees during 
development. If fencing cannot be erected in accordance with the 
guidance, because the building works would need to come too 
close, then it is likely the tree would suffer long term harm. 
Inspectors should therefore normally allow a reasonable margin for 
error. The good intentions of a developer cannot protect a tree from 
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an errant digger driver. The distances given in the table are 
intended to provide a guide for the protection of trees during 
building works. They are not, as frequently suggested, a guide to 
the minimum distances within which building may safely take place 
near to trees.  
  

18.A fully-mature tree may die if it loses 10% of its roots. However, a 
young healthy vigorous tree might be able to sustain the loss of 
about 30% of its roots without showing any ill effects. 
  

19.Above the ground, trunks and branches are also vulnerable to 
damage, mainly as a result of collision from mechanical equipment, 
or the erection of scaffolding. This is particularly the case if a site is 
cramped, and there is little room for manoeuvre. 
  

20.In the light of the above information it should be possible for the 
Inspector to determine whether or not the construction works could 
be carried out without undue harm to the tree.  

The long-term effect on trees, once a development has been built 

21.Even if a tree survives the construction phase, the proximity of the 
development could, over time, stunt the tree's growth by depriving 
it of light or water. The tree could then die back, or develop an 
unbalanced shape. Alternatively it could overshadow an adjoining 
building or garden area or cause damage to the property through 
root growth or movement of the crown in high winds.  Even if the 
tree is protected (eg by a TPO, or by its presence in a conservation 
area) its proximity to the development may nevertheless make it 
difficult for the Council to resist subsequent applications to fell or 
prune the tree on safety grounds.  

The long-term effect that any retained tree might have on a 
nearby development 

22.Trees that are not fully mature at the time of the development, will 
continue to grow. Tree roots will continue to spread outwards. 
Development that was not previously affected by the trees might 
then become vulnerable to damage. Trees that overhang or are 
adjacent to a development can cause dampness, their leaves can 
block gutters and their roots can interfere with foundations and 
underground services. Such potential problems may indicate that 
planning permission should be withheld if tree growth is likely to 
cause such unsatisfactory relationships. 
  

23.If the site's sub-soil is a shrinkable clay, the take-up of moisture by 
trees during periods of drought can cause subsidence and damage 
to foundations. If the tree has to be felled at a later date, the 
ground may subsequently swell or heave, as moisture returns to 
the sub-strata, causing damage to foundations once again. 
Accordingly, conditions may be necessary to require foundations to 
take account of tree growth or loss. This is acceptable in order to 
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achieve a defined planning objective, even though building 
regulations may (or may not) provide parallel control. 

The long-term effect that any retained tree might have on nearby 
living conditions 

24.Trees can cause emotions to run high. A large tree can be 
frightening, particularly when it sways.  Trees can produce 
poisonous fruit and berries. Birds roosting in the trees can be noisy 
and messy. Trees can make gardens damp and dark, and prevent 
garden plants from growing. Debris, such as leaves, needles, cones, 
pollen and honeydew, falls from trees throughout the year. This can 
be perceived as a nuisance. Trees can make living conditions inside 
a dwelling dark and claustrophobic. Occupants may also find it 
difficult, or even impossible, to insure their premises if they are too 
close to large mature trees.  
  

25.Any of these problems will, in all probability, result in subsequent 
pressure from the owners/occupants of the building to fell the 
offending tree(s). Inspectors may withhold permission for 
development if they consider it probable that such problems would 
arise in future. 

The effect on the character and appearance of the surrounding 
area, if trees have to be felled to make way for a development 

26.Inspectors should have regard to the fact that what they see at the 
site visit represents only a snapshot in time. Most trees will 
continue to grow. Consideration should therefore be given to what 
they may look like in decades to come. The visual impact of losing a 
tree has to be weighed against the visual benefits of any new trees 
planted as part of a landscaping scheme. Landscaping schemes for 
residential developments seldom include trees that will grow to any 
great stature. Furthermore, it can be 10-15 years before a new tree 
makes any kind of a visual impact.  

Frequent arguments in favour of felling trees 

27.Consideration of all the matters referred to above should help 
Inspectors in weighing the balance of the evidence. As always, 
appellants will put forward many arguments in support of their 
proposal. The following are some of the most common: 

a. "The tree is past its best. It would be better to fell it now, and 
replace it with one or more new ones," 
 
Trees do not live forever, but the premature felling of a mature tree 
is hard to justify. New replacement trees are typically planted at 
about 2-3m high, and take about 10-15 years to make a visual 
impact. Larger replacement trees, several metres high, can make 
an instant impact, but they are expensive to plant and require time-
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consuming aftercare. There would also need to be ample 
manoeuvring space within the site for the necessary lifting 
equipment.  Consideration will also need to be given as to whether 
there is sufficient space within the proposed development for 
suitable replacement trees to grow to full maturity.  Replacing a 
mature oak with an ornamental cherry is unlikely to make the same 
contribution to the character of the area. 

b. "In due course, the tree will have to be felled anyway, because it is 
dangerous. Bits are falling off it." 
 
It is natural for dead wood to fall from trees. Regular cleaning out 
of the tree's crown by a tree surgeon can prevent the unexpected 
fall of dead wood. 
  

c. "There are lots of other trees in this area; one less won't make any 
difference" 
 
This is an argument that can be repeated too often. 
  

d. "This is a forest tree. It is not suitable for a domestic garden. It 
should be felled, to make way for the proposed extension, and be 
replaced by something more appropriate" 
 
Which came first; the tree, or the house and its occupants? 
Prospective house purchasers may be unaware of a tree when 
deciding to buy a house, failing to appreciate the implications of 
living next to a large tree, until it is too late. This does not 
necessarily mean that it is acceptable to remove the tree.  
  

e. "The tree could be pruned to keep it away from the proposed 
development" 
 
Pruning can make matters worse. New growth will be rapid, and the 
tree will need regular pruning year after year, and be weak at the 
point where new growth joins old branches. Unless skilfully done, 
pruning can result in an unbalanced canopy which, in turn, can 
destabilise a tree. 

28.When writing decisions, there is less chance of error if trees are 
referred to by their common name rather than their botanical 
name. If there is any doubt about the common name, Inspectors 
should normally refer to the tree in some other way (eg the tree in 
the south west corner of the site).  

Granting planning permissions  

29.Section 197 of the Act imposes a duty upon decision makers to 
ensure whenever appropriate that, in granting planning permission, 
provision is made, by the imposition of conditions, for the 
preservation or planting of trees. 

http://www.legislation.hmso.gov.uk/acts/acts1990/Ukpga_19900008_en_11.htm#mdiv197�
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Conditions for full planning permissions 

30.As always, Inspectors should tailor conditions to fit the site and the 
proposal. The model conditions in Circular 11/95 may not always be 
appropriate. The following conditions are offered as alternatives and 
additions. They have a relatively simple wording that can be used, 
or adapted, for most situations: 

a. For small developments where only a few landscaping details are 
required: 
 
No development shall take place until details of a landscaping 
scheme showing new trees and shrubs to be planted, a programme 
for their planting, and existing trees/hedges to be retained, have 
been submitted to and approved in writing by the local planning 
authority. The landscaping scheme shall be carried out as 
approved. If, within a period or 5 years from the date of planting, 
any tree or plant is removed, uprooted, destroyed or dies, another 
of the same species and size shall be planted at the same place, 
unless the local planning authority gives its written consent to any 
variation. 
  

b. For large developments where many landscaping details are 
required: 
 
No development shall take place until full details of hard and soft 
landscape works have been submitted to and approved in writing by 
the local planning authority, and these works shall be carried out as 
approved. Details of hard landscape works shall include finished 
ground and floor levels, means of enclosure, vehicle and pedestrian 
circulation areas, hard surfacing materials, outdoor furniture, play 
equipment, refuse or other storage units, signs and lighting, and 
the routes of proposed and existing functional services above and 
below ground. Details of soft landscape works shall include species 
of trees and shrubs, their sizes and positions, and the timetable for 
their planting. If, within a period or 5 years from the date of 
planting, any tree or plant is removed, uprooted, destroyed or dies, 
another of the same species and size shall be planted at the same 
place, unless the local planning authority gives its written consent 
to any variation. 
  

c. For large developments where landscape management is required: 
 
A landscape management plan, including management 
responsibilities and maintenance schedules for all landscaped areas, 
other than privately owned domestic gardens, shall be submitted to 
and approved in writing by the local planning authority prior to the 
occupation of any of the dwellings on the site. The landscape 
management plan shall be carried out as approved. 
  

d. For developments where an acceptable landscaping scheme has 
already been submitted: 

http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=2310&l=3�
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The landscaping proposals (shown on Drwg No….) shall be 
completed [in the first planting season][within 1 year of the 
[completion of][the occupation of] the development, or such longer 
period as may be agreed in writing with the local planning 
authority. If, within a period of 5 years, from the date of planting, 
any tree or shrub is removed, uprooted, destroyed or dies, another 
of the same species and size shall be planted at the same place, 
unless the local planning authority gives its written consent to any 
variation. 
  

e. For developments where existing trees or hedges are to be retained 
and protected: 
 
All the trees [or hedges] shown on the landscaping plan (Drwg 
No….) as "to be retained" [and/or any trees whose canopies 
overhang the site] shall be protected by strong fencing, the location 
and type to be previously approved in writing by the local planning 
authority. The fencing shall be erected in accordance with the 
approved details before any equipment, machinery or materials are 
brought onto the site for the purposes of the development, and 
shall be maintained until all equipment, machinery and surplus 
materials have been removed from the site. Nothing shall be stored 
or placed within any fenced area, and the ground levels within 
those areas shall not be altered, nor shall any excavation be made, 
without the prior written consent of the local planning authority.  
  

f. For development where some trees are to be retained and others 
removed (if not included in another condition) 
 
No development shall take place until a plan showing those trees to 
be retained and those to be removed has been submitted to and 
approved in writing by the local planning authority. Development 
shall thereafter take place in accord with the approved plan. 
  

g. For development likely to be harmed as a result of tree growth or 
tree loss as a result of soil movement (usually on shrinkable clay 
soils): 
 
Details of foundation design to take account of [existing 
trees][future tree planting][tree removal] shall be submitted to and 
approved in writing by the local planning authority before the 
commencement of the development. Development shall thereafter 
take place in accord with the approved details. 

Conditions on outline planning permissions 

31.Even when landscaping is a reserved matter, it can be appropriate 
to have a condition requiring the retention of important landscape 
features such as trees or hedges. Paragraph 45 of Circular 11/95 
refers. It is imperative however that the retention of trees or 
hedges should not render the planning permission incapable of 
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implementation, as this would indicate that planning permission 
should not be granted.  It should also be remembered that any 
condition which requires trees to be retained can only be of limited 
duration (i.e. during the course of the development) as there are 
other legislative powers to protect trees in the longer term.  

32. This does not apply to hedges which can therefore be permanently 
retained by condition, if this is considered essential. However, if the 
retention of a hedge is considered necessary because of its 
screening value, Inspectors should remember to include a limitation 
on the height to which the hedge can be reduced to, in any 
condition requiring its retention, otherwise the appellant or a 
subsequent owner could cut the hedge back virtually to ground 
level and still not be in breach of a condition requiring its retention.   

FULL PLANNING PERMISSION V TREE PRESERVATION ORDERS 

33.Where appeals involve a tree preservation order (TPO), an INT 31 
should be on the appeal file. The INT31 draws the Inspector’s 
attention to the TPO, and reminds them that if full planning 
permission is granted, or reserved matters approved, the provisions 
of the TPO will be overridden. Thus, separate consent would not be 
required for the cutting down, topping, lopping or uprooting of a 
tree protected by a TPO where the tree work is required to enable a 
person to implement a planning permission (other than an outline 
planning permission). However, such things as felling a protected 
tree to form an open garden area, or removing trees along the path 
of underground services cannot reasonably be construed as part of 
the works covered by the planning permission, unless explicitly 
stated in the decision. A condition requiring trees that are to be 
removed to be identified and approved by the local planning 
authority is often necessary.   

 
34.Chapter CT14 contains further advice on TPOs and also provides 

guidance on handling appeals against refusal of consent to 
fell/prune and tree replacement notices. 

TREES IN CONSERVATION AREAS 

35.Sections 211-214 of the Act, and paragraphs 4.38-4.40 of PPG15, 
relate to trees in conservation areas. Under the provision of Section 
211, any person wishing to fell, prune, lop or top a tree not 
protected by a TPO, but within a conservation area, is required to 
give notice of their intention (ie not make an application) to the 
LPA.  The authority has 6 weeks to either confirm that it has no 
objection to the proposed works, or to make a TPO in respect of the 
tree(s) concerned.  If the Council fails to reply to the notice of 
intent before the time limit expires, the work may be carried out.  
However, the LPA can still make a TPO after that time. 
 

36.Paragraph 10 of the 1999 Regulations sets out the circumstances 
where there is no requirement to notify the LPA.  These include the 

http://www.legislation.hmso.gov.uk/acts/acts1990/Ukpga_19900008_en_11.htm#mdiv211�
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felling or pruning of fruit trees (under the same circumstances as 
those set out in paragraph 5 of the model TPO form in the 1999 
Regulations), the felling of trees whose trunk is less than 75mm (or 
100mm where the felling is for the sole purpose of improving the 
growth of other trees), and the felling of trees that are dead, dying 
or have become dangerous. 
 

37.If the approved works are not carried out within 2 years, a further 
notice is required.  
  

38.A Council cannot simply refuse consent.  If it opposes the proposal, 
it must make a TPO which (notwithstanding the fact that the person 
proposing to carry out the works is likely to object) it can confirm 
itself.  It then remains for the person to apply for consent to fell (or 
prune etc) the relevant tree(s) under the terms of the TPO, and to 
appeal to the Secretary of State in the likely event of the Council 
refusing consent.  
  

39.However, if a Council refuses planning permission for a 
development in a conservation area, simply because it would result 
in the loss of a tree which the Council considers to be important, 
the Council is under no obligation to place a TPO on that tree.  

 

http://www.hmso.gov.uk/si/si1999/19991892.htm�
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CHAPTER PT10: HEDGEROW APPEALS 

 

 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
 

 

 

What's New Since the Last Edition (Dec 1998) 

Please note that this Chapter has not been 
substantially re-written 

• Reformatted to incorporate hyperlinks 

Relevant Guidance 

Legislation 

Forestry Act 1986 

Monuments and Archaeological Areas Act 1979 

Wildlife and Countryside Act 1981 

Town and Country Planning Act 1990 (the 1990 Act) 

Planning (Listed Buildings and Conservation Areas) Act 1990 

Conservation (Natural Habitats, etc) Regulations 1994 

Environment Act 1995 (the 1995 Act): Section 97 

Statutory Instruments 

1997 No. 1160 COUNTRYSIDE: The Hedgerows Regulations 1997 
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1992 No.2038 The Town and Country Planning (Inquiries Procedure) Rules 

Circulars 

Circular 8/93 (Welsh Office Circular 29/93 

PPGs and Advisory Notes 

In England: 
Planning Policy Guidance Note 9: Nature Conservation, 1994 

In Wales: 
Technical Advice Note 5: Nature Conservation and Planning, 1996 
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Publications 

The Hedgerow Evaluation System: A contract report by ADAS for the 
Department of the Environment October 1996 

The Hedgerows Regulations 1997: A Guide to the Law and Good Practice 
(DETR, MAFF) Amended reprint August 1998 

Chapter Author: Jane V Stiles 
Specialist IM: PINS 5 
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Scope of Guidance 

1. These notes give guidance on hedges as a material consideration in 
the determination of planning casework as well as on the role of 
Inspectors with regard to appeals made under Regulation 9 against a 
hedgerow retention notice or a hedgerow replacement notice. The 
latter are dealt with by Inspectors on the Hedgerow Specialist List. 

Background 

2. Hedgerows are distinctive features of the countryside in England 
and Wales. As the most traditional type of field boundaries in many 
areas, hedgerows and the field banks on which they often run, are 
frequently of considerable historic interest. Many date back to the 
first enclosure of the land and may incorporate other historic features 
such as ancient earthworks, parish or old property boundaries. They 
thus contribute positively to the character and interest of the 
landscape. 

3. Hedgerows, particularly older hedgerows, often contain a great 
diversity of plant and wildlife species. Their role in conserving and 
enhancing biological diversity is recognised in the UK Biodiversity 
Action Plan, which includes a costed habitat action plan for ancient 
and/or species rich hedgerows. The part played by hedgerows in 
nature conservation is also reflected in the Conservation (Natural 
Habitats, etc) Regulation 1994, which acknowledges that such 
linear features are essential for migration, dispersal and genetic 
exchange of wild species. In England, PPG 9 (Nature Conservation, 
1994) and in Wales, Technical Advice Note 5 (Nature Conservation 
and Planning, 1996) further encourage the development of policies 
for the management of hedgerows. 

4. Loss of hedgerows from the countryside landscape has been a 
continuing cause for concern. Following surveys carried out 
between 1984 and 1990, and 1990 and 1993, a two pronged 
approach was developed to tackle the problems identified. First new 
grant schemes were introduced. In England, the Hedgerow 
Incentive Scheme was introduced in 1992 to combat the problem of 
losses through neglect. It is now part of the Countryside 
Stewardship Scheme administered through MAFF, which offers grants 
for the planting and restoration of hedges. In Wales, the 
Countryside Council for Wales operates Tir Cymen and the 
Hedgerow Renovation Scheme. Secondly, section 97 of the 
Environment Act 1995 empowers Ministers to introduce regulations to 
protect important hedgerows from removal. 

Context 

5. Although hedgerows protected by the Hedgerows Regulations 
encompass very few hedgerows in urban areas, this is not intended 
to imply that such hedgerows are not important and not worthy of 
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protection. The main threat to urban hedgerows arises from 
pressures of development. Existing planning legislation provides a 
measure of protection for such hedgerows by allowing local 
planning authorities to impose conditions when granting permission 
to develop land, such as requiring the retention of hedgerows on 
site (section 72 of 1990 Act). 

Interaction of Hedgerows Regulations with Existing Consent 
Regimes 

Planning Permission (Section 78 Appeals) 

6. Regulation 6(1)(e) permits the removal of any hedgerow to which the 
Regulations apply for the carrying out of development for which 
planning permission has been granted (see 2K.23). This is similar 
to the situation where a development involves the removal of a tree 
the subject of a TPO, except that a hedgerow has no status in 
terms of "importance" unless it is the subject of a Retention Notice. 
This raises the question as to how the merits of the hedgerow 
should be considered in a planning case. Whilst Inspectors generally 
should know how the Hedgerows Regulations operate, an Inspector in 
such a case has a wider discretion than simply the scope of the 
Regulations. Thus: 

The effect of the proposed loss of a hedgerow on the landscape 
and/or visual amenity might be a main issue. 

If the Council consider the hedgerow to be covered by the 
Regulations and potentially "important" they may refer to this in their 
statement, and it will need to be taken into account. But, they have 
no power to issue a Retention Notice in the absence of a Removal 
Notice. 

• The considerations as to "importance" may influence a planning 
decision even where no formal notices have been served. 

Inspectors therefore need to be aware of the criteria involved in 
assessing "importance", but also aware that they are not the only 
criteria for judging whether or not a hedgerow has merit in a 
planning case. 

7. There are requirements, under other legislation, to notify or obtain 
consent of certain bodies before removing a hedgerow, or a 
hedgerow tree. These may overlap with the requirements to notify 
under the Hedgerows Regulations, but should be viewed as entirely 
separate. Different considerations are taken into account, and 
different timescales apply. In the circumstances listed below, 
therefore, the requirements to notify or obtain consent should be 
observed, as well as the requirement to notify and obtain consent 
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under the Hedgerows Regulations. 

Sites of Special Scientific Interest 

8. Under section 28 of the Wildlife and Countryside Act 1981, when 
designating an area as a Site of Special Scientific Interest, English 
Nature or the Countryside Council for Wales are required to provide 
any landowner or occupier with a list of operations likely to damage 
the special interest of the site, which may include the destruction, 
removal or pruning of a hedgerow. Owners or occupiers must give 
the appropr iate body 4 months'  wr i t ten notice i f  they intend to 
carry out such an operation. 

Felling Consent 

9. An over lap wi th  the Fores t ry  Act  1967 may occur  where i t  i s  
intended to remove (uproot/fell), either individual trees or a stretch 
of hedgerow that contains trees above licensable limits. In such 
circumstances, an application for a felling licence must be made to 
the Forestry Authority, and a separate notification to the local 
planning authority be made under the Hedgerows Regulations. 

Tree Preservation Orders (see also Chapter 23 [PT9 Trees and 
Landscaping 

10.I f  permiss ion i s  granted under  the Hedgerows Regu la t ions  to  
remove a hedgerow, the LPA's consent may also be required before 
cu t t i ng  down ,  t opp ing  o r  l opp ing  any  t r ee  con ta ined  i n  the  
hedgerow which is protected by a Tree Preservation Order. Furthermore, if a 
hedgerow tree is not protected by a Tree Preservation Order but is 
located in a conservation area, designated under section 69 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990, 6 weeks 
notice of any cutting down, topping or lopping must generally be given to 
the local planning authority. 

Scheduled Monument Consent 

11.In accordance with section 2 of the Ancient Monuments and 
Archaeo log ica l  Areas Act  1979,  a l l  works af fect ing scheduled 
anc i en t  monumen t s  r equ i r e  t he  p r i o r  w r i t t en  consen t  o f  t he  
Secretary of State for Culture, Media and Sport in England, and in 
Wales, the Secretary of State for Wales. This would include ground 
disturbance caused by the uprooting of hedgerows on the site of 
archaeological remains which are protected as scheduled ancient 
m o n u m e n t s .  T h e  S e c r e t a r y  o f  S t a t e  c a n  o n l y  c o n s i d e r  t h e  
archaeological implications of an application for consent, and cannot 
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take into account the merits or otherwise of uprooting a hedgerow. 
There is no provision for retrospective consent to be granted. 

Listed Building Consent 

12.Under section 8 of the Planning (Listed Buildings and Conservation 
Areas) Act 1990, listed building consent is required for any works 
which a f fec t  the  h is tor ic  character  o f  a  l i s ted bu i ld ing.  L is ted 
building controls might apply, for example, where there are 
protected milestones or boundary markers within a hedgerow, for 
which consent would be required if they were going to be removed 
as a result of the hedgerow removal. 

Other Legal Obligations 

13.The Hedgerows Regulations do not override legal obligations under 
private agreements or other statutory provisions. For example, 
consent given under the Hedgerows Regulations to remove a 
hedge row  wou ld  no t  ove r r i de  any  ob l i ga t i ons  a r i s i ng  unde r  
Inc losure Acts  and Awards which may s t i l l  be enforceable,  nor  
would it override any contractual obligations, such as between 
landlord and tenant, or under grant schemes where there may be a 
requirement to retain all hedges on a farm. 

Application of the Hedgerows Regulations 

1 4 . T h e  H e d g e r o w s  R e g u l a t i o n s  1 9 9 7  a i m  t o  p r o t e c t  i m p o r t a n t  
hedgerows in the countryside by controlling their removal through a 
system of notification. The Regulations contain the detailed 
arrangements for a system to protect  those important hedgerows 
for which no amount of replanting can substitute. 

15.The term "hedgerow" is not defined in legislation relating to 
hedgerows. However, the Guidance refers to the Oxford English 
Dictionary definition (2nd edition,1989): 

a row of bushes forming a hedge, with the trees etc growing in it.' 

The following 2 definitions may also be of help: 

• Hutchinsons CD Rom Encyclopedia says: 

`hedge or hedgerow' 

Row of closely planted shrubs or low trees, generally acting as 
land division and windbreak. Hedges also serve as a source of food 
and as a refuge for wildlife, and provide a habitat not unlike the 
understorey of a natural forest.' 
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The Hedgerow Evaluation System - A contract report by ADAS 
for the Department of the Environment October 1996 says: 

A hedgerow is defined as a line of bushes and trees. During the 
parliamentary discussion of the Environment Bill it was confirmed 
that a wall or bank on its own would not fall within the 
protection system. However, a wall or bank can be considered as 
part of the hedgerow where the shrub component is present' 

The Legislative Framework Provided by the Regulations 

16.The legislative framework provided by the Regulations has been 
summarised in the 3 flow charts at Annex A. The Hedgerows 
Regulations 1997 apply to hedgerows on or running alongside 
agricultural land, or common land including town or village greens, 
or  land used for  fo res t ry  or  the breed ing or  keep ing o f  horses,  
ponies or donkeys, or a local nature reserve or SSSI. They do not 
apply to a hedgerow surrounding the curtilage of a dwellinghouse 
(i.e. a garden hedgerow) or one which is less than 20 metres in 
length (unless both ends join up with other hedgerows or it is part of 
a longer hedgerow). NB the term "dwelling-house" is not defined in 
the 1990 Act or in the 1995 Act. 

17.Hedgerows which mark the boundary of the curti lage of a dwelling-
house are not covered by the Regulations even though the land on 
the other side of the hedgerow may be used for one of the purposes 
s e t  o u t  a b o v e  ( p a r a g r a p h  2 K . 1 6 ) .  F o r  e x a m p l e ,  w h e r e  t h e  
h e d g e r o w  m a r k s  t h e  b o u n d a r y  l i n e  b e t w e e n  a g r i c u l t u r a l  a n d  
residential land, such as on the edge of a town, the Regulations do not 
apply. 

18.The system is concerned with the removal of these hedgerows, 
either in whole or in part. "Removal" includes not only grubbing up, 
but also other acts which result in the destruction of a hedgerow. 
These acts may not necessarily be carried out on the hedgerow itself 
e.g. they may be undertaken on nearby land, or on a bank supporting 
the hedgerow, or by some other indirect means. 

19.A judgement on whether the proposed work or other activity 
constitutes "removal" will have to be made according to the 
circumstances of the individual case. However, taking out selected 
ind i v idua l  woody  spec ies  may ,  depend ing  on  the  fac ts  o f  the  
individual  case, amount to removal  of a stretch of hedgerow. On 
the other hand, it is unlikely that the insertion into the hedgerow of 
a  p o l e  t o  c a r r y  o v e r h e a d  e l e c t r i c i t y  d i s t r i b u t i o n  o r  
telecommunications lines would involve taking out or destroying a 
portion of the hedgerow and so should not be regarded as removal. 
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20.Cutting back a hedgerow in a manner that does not result in its 
destruction, is unlikely to constitute "removal". Such works are 
therefore outside the scope of the Regulations and need not be 
notified to the LPA. 

21.This provision has been included to make clear that appropriate 
hedgerow management techniques, which may necessitate the 
hedgerow being cut back to ground level (e.g. coppicing) are 
exempt. This provision also allows, if necessary, the removal of dead 
or diseased shrubs or trees from a hedgerow, or of elder bushes as 
part of restoration works (e.g. coppicing and gapping) without prior 
notification. However, repeated coppicing, at too frequent intervals, 
or the deliberate cutting down of a hedgerow to ground level where 
such cutting has never formed a traditional technique of hedgerow 
management in an area, would not be covered under this 
exemption. 

22.The regulations result in the serving/giving of one of 3 notices: 

 The Hedgerow Removal Notice 
 The Hedgerow Retention Notice 
 The Hedgerow Replacement Notice 

Permitted Work 

23.The removal of any hedgerow is permitted if it is required - 

a. for making a new opening in substitution for an existing opening 
which give access to land, but subject to the person removing it 
filling the existing opening by planting a hedge within 8 months of 
the making of the new opening; 

b. for obtaining temporary access to any land in order to give 
assistance in an emergency; 

c. for obtaining access to land where another means of access is not 
available or is available only at disproportionate cost; 

d. for the purposes of national defence; 

e. for carrying out development for which planning permission has 
been granted or is deemed to have been granted, except 
development for which permission is granted by article 3 of Town 
and Country Planning General Permitted Development Order 1995 
(a) in respect of development of any of the descriptions contained in 
Schedule 2 to that Order other than Parts 11 (development under local 
or private Acts or orders) and 30 (toll road facilities); 

f. for carrying out, pursuant to, or under, the Land Drainage Act 
1991(b), the Water Resources Act 1991(c) or the Environment Act 
1995(d), work for the purpose of flood defence or land drainage; 
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g. for preventing the spread of, or ensuring the eradication of- 

 any plant pest, within the meaning of Plant Health (Great Britain) 
Order 1993(e), in respect of which any action is being, or is to be, 
taken under Article 22 or 23 of that Order, or 

 any tree pest, within the meaning of Plant Health (Forestry) 
(Great Britain) Order 1993 (a), in respect of which any action is 
being, or is to be, taken under Article 21 or 22 of that Order; 

h. (for the carrying opt by SOS of his functions in respect of any 
highway for which he is the highway authority (b) or in relation to 
which, by virtue of section 4(2) of the Highways Act 1980, he has 
the same powers under that Act as the local highway authority; 

 for carrying out any felling, lopping or cutting back to prevent 
obstruction of or interference with electric lines and plant or to 
prevent danger); or 

for the proper management of the hedgerow. 

Hedgerow Removal Notice - regulation 5(1)(a) 

24.The Regulations establish a prior notification procedure in relation to 
the removal of countryside hedgerows. The procedure in the 
Regulations is triggered only when land managers (the freehold 
owner and, in the case of agricultural holdings or farm business 
tenancies, the tenant) or utility operators want to remove a 
hedgerow. Any such person must serve a hedgerow removal notice 
on the LPA, setting out their reasons for wanting to remove the 
hedgerow. 

25.After the LP have received the hedgerow removal notice they visit 
the site to see if the hedgerow is ' important'. 

26.The hedgerow is important' if it, or the hedgerow of which it is a 
stretch has existed for 30 years or more and satisfies at least one of 
the 8 criteria in Part II of Schedule I. The criteria relate to the value 
of hedgerows from an archaeological, historical, wildlife or 
landscape perspective. 

27.Removal of a hedgerow to which the Regulations apply is prohibited 
unless: 

a. a hedgerow removal notice has been served on the LPA and 

b. the authority has subsequently given written notice that the 
hedgerow may be removed; or 

the period specified i.e. 42 days has expired without the authority 
having given to that person a hedgerow retention notice stating 
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that the work may not be carried out; and 

c. the removal is carried out in accordance with the proposal specified in 
the hedgerow removal notice; and 

d. the hedgerow is removed within the period of two years beginning 
with the date of service of the hedgerow removal notice. 

28.The hedgerow removal not ice may refer to more than one 
hedgerow. The authority must decide whether or not to give notice 
to that person stating that the work, or so much of the work (in 
more than one hedgerow) as may be specified by the authority in 
their notice, may not be carried out i.e. hedgerow retention notice. 

29.If the hedgerow is situated in a parish in England for which there is a 
Parish Council, or a community in Wales for which there is a Community 
Council, that authority shall consult that Council on the proposal to 
remove the hedgerow. Such consultation shall be completed before 42 
days beginning with the date of receipt of a hedgerow removal notice 
and before giving notice of their decision. 

30.The local planning authority are required to keep a register 
available for public inspection, containing a copy of all hedgerow removal 
notices. This provides a means of publicising proposals, with a 
view to stimulating consultation. Although there is no express 
provision for third party comment, the authority may seek the views of 
other parties and take these into account (see notes on hearings and 
inquiries at paragraph 56). 

The Hedgerow Retention Notice - Regulation 5(2). 

31.The LPA have 42 days beginning with the date on which the 
hedgerow removal notice is received by them (or such longer period 
as may be agreed between the part ies) to serve a hedgerow 
retention notice. 

32.The criteria in Part II of Schedule 1 to the Regulations identify 
hedgerows of signif icant archaeological, historical, wildl ife or 
landscape value, for which new planting is no substitute. Although a 
hedgerow may be considered as important if it qualifies under any 
one of the criteria, the retention notice must specify which of the 
criteria is met. 

33.An LPA shall not give a hedgerow retention notice in respect of a 
hedgerow which is not an ' important' hedgerow. 

34.A LPA shall give a hedgerow retention notice within 42 days 
beginning with the date on which the hedgerow removal notice is 
received by them unless satisfied, having regard in particular to the 
reasons given for its proposed removal (in the hedgerow removal 
notice), that there are circumstances which justify the removal of 
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the hedgerow. 

35.A hedgerow retention notice shall, specify each criterion of those 
listed in Schedule 1 which applies to the hedgerow to which the notice 
relates (except where regulation 8(4) applies i.e. a hedgerow planted 
in compliance with a hedgerow replacement notice). 

Enforcement 

36.Removal of a hedgerow without serving a hedgerow removal notice is 
a criminal offence, punishable in some cases in the Magistrates Court 
by a fine of up to £5,000. For anyone convicted in indictment in the 
Crown Court, the fine is unlimited. 

Hedgerow Replacement Notice 

37.LPAs can also serve a hedgerow replacement notice. An appeal may 
be made against this. The replacement hedge is automatically 

important'. Failure to comply with a hedgerow replacement notice is 
not an offence, but LPAs have the power to enter the land and carry 
out the replacement planting in default, recovering the costs from the 
owner (similar in principle to a Tree Replacement Notice following 
unlawful removal of a tree the subject of a TPO under Section 206 of 
the Town & Country Planning Act 1990). 

38.Under Regulation 8, the notice must: 

 require the owner, tenant or utility operator to plant shrubs or trees 
and shrubs; 

 specify the species of the shrubs or trees and shrubs to be planted; 

 specify the position in which they are to be planted; 

 specify the period within which the planting is to be carried out. This 
period may be extended by the local planning authority, who should 
advise the owner, tenant or utility operator accordingly. Such an 
extension cannot, of course be granted after the expiry of the original 
period specified. 

39.The notice should state what contravention of the Regulations 
appears to the local planning authority to have taken place and to 
have given rise to the notice. 

Hedgerow Appeals Procedure 

40.There is a right of appeal against both a hedgerow retention notice 
and a hedgerow replacement notice, in England to the Secretary of 
State for the Environment, Transport, and the Regions or, in Wales, to 
the Secretary of State for Wales. Appeals must be made within 
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28 days of the service of the notice, though a longer period may be 
allowed in both cases. 

41.Appeals against a hedgerow retention notice or a hedgerow 
replacement notice have been transferred to Inspectors. Such 
appeals are dealt with by Inspectors on the Hedgerow Specialist List 
following an exchange of written representations and a site visit, or a 
hearing, or a local inquiry, but it will usually be appropriate for the 
appeals against hedgerow replacement notices to be dealt with by 
exchange of written representations. 

42.There are no statutory time limits for dealing with appeals under 
the Hedgerows Regulations. However, the Inspectorate will aim to 
deal with them as speedily as possible and to provide the parties with 
a provisional timetable, including reasonable targets for receipt of 
representations. 

43.The parties must meet their own expenses if an appeal is dealt with 
by written representations. In the case of appeals dealt with at a 
hearing or inquiry, an application for an award of costs may be 
made by one party on the grounds of the other party's 
unreasonable behaviour' which causes the unnecessary expense'. The 
Inspector has power to award costs for hearings and inquiries. The 
advice in Circular 8/93 (Welsh Office Circular 29/93) on costs in 
planning appeals will also be applied to appeals under the 
Hedgerows Regulations. 

44.An application for costs may be submitted to the Planning 
Inspectorate if a hearing or inquiry is cancelled as a result of one 
party's withdrawal. 

45.The notice of appeal shall state the grounds for the appeal and the 
appellant shall serve a copy of it on the local planning authority 
which gave the hedgerow retention notice or the hedgerow 
replacement notice. 

46.An appeal against a hedgerow retention notice may be made on any 
reasonable grounds. There are no statutory grounds specified in 
the Regulations. 

47.An appeal against a hedgerow replacement notice may be made on 
any reasonable grounds. There are no statutory grounds specified 
in the Regulations but may deal not only with the planting 
requirements but also with the alleged contravention of the 
Regulations. 

48.When all the written statements have been made, a site visit is 
arranged. The Inspectorate issue the decision on the Secretary of 
State's behalf. If the appeal is allowed, the notice may be quashed 
or modified. 



 

 

Written Representations 

49.0n receipt of a notice of appeal against a hedgerow retention 
notice, the Inspectorate will ask the LPA for a statement and 
relevant background information. The authority will also be asked 
to provide a location plan to the nearest 'A' road, for the benefit of 
the Inspector who will carry out the site visit. 

50. Relevant background documents include: 

 a copy of the hedgerow removal notice, including a plan of the 
site showing the hedgerow which is the subject of the appeal; 

 a copy of the local planning authority officer's evaluation of the 
hedgerow, appraisal of any reasons given for its removal and 
recommendation (where applicable); 

 a copy of the hedgerow retention notice; 

 copies of any comments from the parish or community council. 

51.When an appeal has been lodged against a hedgerow replacement 
notice, the local planning authority provide their written statement, 
which should respond to each ground of appeal pleaded by the 
appellant. When all the written statements have been made, a site 
visit is arranged. 

52.Under Regulation 12, the Inspector has the same rights to enter 
land as the LPA officer who carries out the site survey (NB different 
from other case work). The Inspector is also subject to the same 
obligations in respect of prior notice. Thus the Inspectorate must give 
at least 24 hours notice of intended entry to: 

 the occupier of land which adjoins that on which the hedgerow is 
situated and which is in different ownership; 

 where the hedgerow removal notice has been submitted by a 
utility operator, the occupier of the land to which the notice 
relates. 

53.Unaccompanied site visits may be arranged with the consent of 
both parties, provided that the Inspector can gain access to the site 
and has sufficient information to assess all aspects of the case. 

54.In practice, most site visits are likely to be accompanied. The 
presence of the appellant may be useful to gain access to the site, 
identify the hedgerow which is the subject of the appeal or clarify the 
proposed removal. Where the appellant is a utility operator, the 
owner of the land may also need to be present. The presence of the 
LPA may be useful to ascertain the relevant 30 metre sections of 
hedgerow and to have the relevant species pointed out to the 
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Inspector. As always, no discussion of the merits of the appeal is 
allowed. The Inspector will restrict any questions to matters of fact. 

55.The Inspector will need to verify by means of the site inspection and 
the documentation submitted the wildlife and landscape value and 
the historical value of the hedgerow and hence whether or not it is 
important'. 

Hearings and Inquiries 

56.If either party exercises their right to a hearing or a local inquiry, the 
Planning Inspectorate will arrange for an Inspector to hear and 
determine the case. The Secretary of State may himself decide that 
an appeal should proceed by way of a hearing. The parties will be 
advised, in advance, of the non-statutory procedure to be followed at 
hearings, based on the code of practice in Circular 15/96. 

Hearings 

57.Hearings will be conducted according to the principles of openness, 
fairness and impartiality established by the Franks Committee. 
Hearings will take the form of a discussion which the Inspector will 
lead and include a site visit. Hearings are normally open to the 
public, albeit the LPA is under no obligation to inform local people 
(see also paragraph 63). 

58.The aim will be to arrange a hearing within 15 weeks of the parties 
being given written notice that a hearing is to be held. The date of 
the hearing will be confirmed in writing giving at least 28 days 
notice. 

59.An important element of this procedure is that the Inspector must be 
fully aware of the issues involved and the arguments likely to be 
made at the hearing, so that he/she can properly lead the 
discussion. It is therefore essential that at least 3 weeks before the 
hearing, the appellant and the LPA provide a written statement to the 
Inspectorate containing all the evidence they wish to present in 
support of their case, including any documents to which they intend 
to refer. 

60.All the evidence will be passed to the Inspector to enable thorough 
preparation before the hearing. If the Inspector cannot be provided 
with the necessary information in sufficient time before the hearing, it 
may be necessary to delay or defer it. 

61.The Inspector will review the case in the normal way from a reading 
of the papers. The Inspector will outline the main issues and 
indicate those matters on which further explanation or clarification is 
required. This will not preclude the parties from referring to other 
aspects which they consider to be relevant. 
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62.The appellant will be asked to start the discussion, which may be done 
through an agent or an adviser, but such representation is not 
essential. No new material should be introduced at the hearing, 
since doing so may necessitate adjournment of the hearing to a 
later date and frustrate the objectives of the hearing procedure. If, 
exceptionally, new documents are put in at the hearing the 
Inspector will, if necessary, allow time for them to be considered by 
the other party. 

63.Those participating in the hearing, including any member of the 
public, will be encouraged to ask questions, subject only to the 
question being relevant and the discussion being conducted in an 
orderly manner. However, it will be open to the Inspector to refuse to 
hear evidence which is irrelevant or repetitious. The appellant will 
be given the opportunity to make any final comments before the 
discussion is closed. 

Inquiries 

64.Inquiries will be conducted in accordance with the spirit of the Town 
and Country Planning (Inquiries Procedure) Rules 1992. 

65.General advice can be found in Chapter 1D [GP4 - 'Conduct of 
Inquiries' ] of the Inspectors' Handbook. 

Evidence 

66.Evidence must be provided to back up any claim that a hedgerow 
has existed for less than 30 years and so is not important, 
according to the definition in Regulation 4(a). Such evidence would 
include: 

 a copy of a bill for planting a new hedgerow which identifies its 
location; 

 a photograph of the area taken within the last 29 years. the 
location where the hedgerow now stands would need to be clear, 
as would the age of the photograph. This may mean relying on 
aerial photographs of the area held by local authorities; 

 a sworn affidavit or statutory declaration from a third party, with 
no interest in the retention or removal of the hedgerow. 

The Main Issues 

67.The main issues will usually be first, whether or not the hedgerow is 
important. Secondly, if it is, whether or not there are circumstances 
sufficient to outweigh the strong presumption in favour of retaining an 
important hedgerow. 
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68.The Regulations make clear that the presumption is in favour of 
protecting and retaining important hedgerows (Regulation 5(5)(b)). 
The circumstances in which the removal of an important hedgerow is 
allowed to proceed are likely to be exceptional. But the Inspector 
might consider that the wider public interest was best served by 
removal of the hedgerow. For instance, there may be overriding 
arguments of public safety why an important hedgerow should go, 
such as to make way for essential improvements to a local road 
which is an accident blackspot and where there is no other solution to 
the problem. 

69.The wider environmental impact of alternatives to the proposed 
works might also justify removal of a portion of an important 
hedgerow. Utilities might have strong grounds for needing to remove 
a small section of a hedgerow rather than re-route a planned cable 
or pipeline. For example to lay underground electricity lines in 
attractive villages, or to avoid crossing an even more 
environmentally sensitive area. Equally, an alternative route might 
give rise to far greater environmental impact during construction (for 
instance undulating terrain may require deeper trenching) or in the 
longer term. 

70.Cases involving personal financial loss are unlikely to be sufficient to 
justify the grubbing out of an important hedgerow. The impact on 
the business would have to be extremely serious before a local 
authority should allow removal of an important hedgerow. 

71.Similarly, change of ownership of land, and subsequent 
rationalisation of holdings, would usually not be enough to justify 
removal of an important hedgerow. 

The Decision Letter 

72.General advice on the preparation of decision letters can be found in 
Chapter GP5 Writing Decisions of the Inspectors' Handbook. The 
advice deals mainly with planning cases, and any advice which is 
specific to such cases must be treated with caution. The general 
principles should, however, be followed where appropriate. Inspectors 
are advised to follow the proforma which appears at Annex C. 

73.In determining the appeal (under Regulation 9(3)), the Secretary of 
State - and thus the Inspector: 

a. may allow or dismiss it, either as to the whole or as to part; 

b. shall give any directions necessary to give effect to his/her 
determination, including directions for quashing or modifying any 
notice. 
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This will be in the form of a reasoned decision letter which will be 
sent to the appellant and copied to the LPA. 
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ANNEX B 

 Sources of Information Relevant to Historical Value 
 Sources of Documentation Relevant to Wildlife 
 Sources of Information Relevant to Rights of Way 

Sources of Information Relevant to Historical Value 

The historical records used to establish whether a hedgerow is 
important are: 

 the schedule of monuments compiled under section 1 of the 
Ancient Monuments and Archaeological Areas Act 1979; 

 the Sites and Monuments Records (SMRs), which often incorporate 
records of Scheduled Ancient Monuments and details of other 
archaeological fields and sites. They are usually maintained by all 
shire counties in England; by English Heritage in London; jointly 
by Metropolitan Boroughs in ex-Metropolitan county areas; and 
by Archaeological Trusts in Wales; 

 other documents held at a Record Office, as defined in Part I of 
Schedule 1. The periodic publication Record Repositories in 
Great Britain' (details from the Royal Commission on Historical 
Manuscripts, or its Internet web site http://www.hmc.gov.uk) 
provides useful reference information on these offices. They 
include the Public Record Office, the British Library (Manuscript 
Collections), the National Library of Wales (Department of 
Manuscripts and Records), and other national and local 
record offices and libraries. 

Relevant documents may include: 

 Estate Maps: large scale maps are rare before the last 20 years 
of the sixteenth century, but from then onwards they become 
more common and form a useful source of information on 
field boundaries and hedges. Many such maps have been given 
to, or deposited in, the County Record Offices and are readily 
accessible but others remain in private hands. The latter are 
unlikely to satisfy the definition of a Record Office and so 
cannot be taken into account for the purposes of hedgerow 
evaluation under the Regulations. 

 Tithe Maps and Awards: mostly made in the 1840s, the 
tithe map shows historical parish boundaries, although not all 
parishes will have such maps. The Tithe Commutation Act of 1836 
converted the obligation of tithe in kind into a money charge - 
where Parliamentary enclosure occurred before 1836, tithes were 
extinguished as part of the enclosure process so tithe maps and 
awards were unnecessary. Tithe maps and awards are, therefore, 
more common in areas where Parliamentary enclosure did not 
occur because the land had not been in the open field 
system, or enclosure had occurred late i.e. after 1836. 
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Enclosure Maps: Parliamentary enclosure of open fields was 
usually on a whole parish basis so the pre-1850 enclosure maps will 
provide useful evidence of the historic parish boundary. Maps of pre-
1836 enclosure will be particularly useful, as parishes where this 
occurred will not have tithe awards and maps. 

 Charters: these can provide the earliest written evidence on the 
location of hedgerows. They are legal conveyances of land, some of 
which have perambulations' appended that define the land by 
describing the boundaries. The distribution of charters is very 
uneven, as is mention of hedges. 

 Manorial Records: as with charters, these, while having useful 
information, may require translation into modern language. 
Personnel undertaking hedgerow evaluation are not expected to have 
the necessary skills or time to undertake this. However, some 
documents may already have been researched and translated. 

Sources of Documentation Relevant to Wildlife 

 Some local authorities and some Wildlife Trusts maintain biological 
record centres where research material may be found. 

 Any record will be treated as authentic if the form of record is 
recognised by English Nature (in England), the Countryside Council 
for Wales (in Wales), or the joint Nature Conservation Committee. 

 The record must indicate the presence of the appropriate species 
listed in the relevant schedules to the Wildlife and Countryside Act 
1981 and the British Red Data Books within a specified period. 

Sources of Documentation Relevant to Rights of Way 

 The highway authority should establish whether a right of way is 
shown on the definitive map or if there are any outstanding claims 
that a right of way exists. 
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ANNEX C 

Hedgerow Retention Notice Appeals Decision Letter Pro-Forma 

Your Ref: 

O u r  R e f :  
T/APP/HGW/97//P7 

Date: 

Dear Sir 

THE ENVIRONMENT ACT 1995, SECTION 97 
THE HEDGEROWS REGULATIONS 1997, REGULATION 9 
APPEAL BY MR 

1. I have been appointed by the Secretary of State for the 
Environment, Transport and the Regions to determine your appeal 
against the Hedgerow Retention Notice given by ... Council. I have 
considered the written representations made by you and by the 
Council and also those made by ... [Community/Parish] Council. I 
inspected the site on ... 199 . 

The Retention Notice and Grounds of Appeal 

2. The details of the Hedgerow Retention Notice are as follows: 

a. The Notice is dated 

The Notice relates to 
b. [give precise address of hedgerow/field/farm/village to which 

the notice relates. If necessary refer to any plan attached to 
the notice] 

c. The criterion/criteria] for determining that the hedgerow is 
important [is/are] 

[set out the criterion number and wording specified in the 
notice; see regulations 4 and 5(7)] 

paragraphs 3 and 4 may be combined or reversed in order 
depending on circumstances of the case 

3. Your grounds of appeal are 
[see regulation 9 (2)] 

Key Issues 

4. [Deal with any representation relating to the determination that the 
hedgerow is important - Reg 4 - if this is not referred to, make 
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reference along the lines of 

I have no reason to doubt/ you have not disputed the Council's 
evaluation of the importance of the hedgerow. 

5. [set out the issues; description of the hedge and its surroundings, 
cases, further representations, appraisal and conclusions] 

Appraisal 

6. NB there is a presumption in favour of protecting and retaining 
important hedgerows para 8.14 of the Guide). Reference should be 
made to this in any determining issue and also to the fact that 
there needs to be circumstances or convincing reasons sufficient to 
justify the removal of an important hedgerow. 

Any modifications to the notice should not, in the interests of 
natural justice, extend the effect of the notice, ie the length of an 
important hedgerow can be reduced but not increased. If the notice is 
modified, any plan attached to it may also need to be modified. 

I have taken account of all other matters raised in this appeal 
including [e.g. the fact that you consider that the hedgerow may 
have been self set]. However, I have found nothing which 
outweighs the considerations leading me to my decision. 

Formal Decision 

7. For the reasons given above and in exercise of the powers 
transferred to me, I hereby dismiss your appeal. 

or 

allow the appeal and direct that the notice be quashed. 

or 

direct that the notice be modified by the deletion of the words s 
in paragraph/schedule 'x' and the substitution therefore the words 

...'. Subject thereto I dismiss your appeal and uphold the notice as 
modified. 

Or 

I hereby allow the appeal in respect of the (whichever hedge) and, 
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in exercise of the powers in Regulation 9(3)(b) direct that the 
notice be modified by deletion of the words "(whatever is deleted)" 
from Paragraph (??) of the Hedgerow Retention Notice. Subject 
thereto I hereby dismiss the appeal in respect of (whatever) and 
uphold the notice as modified. 

NB see reg 9(3) Any plan attached to the notice which is modified as 
a result of the decision should be referred to in the formal decision, 
certified and signed by the Inspector. 

Yours faithfully 

A N OTHER MRTPI 
Inspector 
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ANNEX D 

Hedgerow Replacement Notice Appeals Decision Letter Pro-forma 

Your Ref: 

O u r  R e f :  
T/APP/HGW/97//P7 

Date: 

Dear Sir 

THE ENVIRONMENT ACT 1995, SECTION 97 
THE HEDGEROWS REGULATIONS 1997, REGULATION 9 
APPEAL BY MR 

1. I have been appointed by the Secretary of State for the Environment, 
Transport and the Regions to determine your/your client's appeal 
against the Regulation 8 Hedgerow Replacement Notice given by ... 
Council. I have considered the written representations made by you 
and by the Council and also those made by ... [Community/Parish] 
Council. I inspected the site on ... 199 . 

The Replacement Notice 

2. The details of the Hedgerow Replacement Notice are as follows: 

a. The Notice is dated ... 

b. The Notice relates to ... [give precise address of 
hedgerow/field/farm/village to which the notice relates. If necessary 
refer to any plan attached to the notice] 

c. The Notice specifies ... [state the species and location of the 
planting to be carried out] 

d. The period within which the planting is to take place is ... [state 
the period or dates specified] 

e. The Notice states that ... [what contravention of the Regulations 
appears to have taken place] 

The Grounds of Appeal 
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3. Your [client's] grounds of appeal are ... [set out briefly the grounds of 
appeal, starting with the legal ones first, e.g. that the Regulations do 
not apply to the hedgerow in question]. 

Appraisal and Conclusions 

4. [Set out the description of the location of the hedge, history and 
background, representations, appraisal and conclusions. Deal with all 
the legal matters first, e.g. that the Regulations do not apply, that the 
hedge has not been removed etc and end with any modifications to the 
Notice that may be required, e.g. to the position of any new planting 
and the planting period]. 

Formal Decision 

5. For the above reasons and in exercise of the powers transferred to 
me, I hereby ... 

 allow the appeal and direct that the notice be quashed. 

 dismiss the appeal and direct that the Notice be upheld. 

- direct that the Notice be modified by ... Subject thereto I dismiss 
appeal and direct that the Notice be upheld as modified. 

for a split decision 

 allow the appeal in part with respect to ... and direct that the Notice 
be modified by the deletion of the words "..." from... 

 Subject thereto, I dismiss the appeal with respect to ... and direct 
that the Notice be upheld as modified.\ 

Yours faithfully, 

A N OTHER 
Inspector 



 

 

ANNEX E 

Hedgerow Management (Grants) 

In England, grants are available, under the Countryside Stewardship 
scheme administered by MAFF, for hedge laying, coppicing and planting, 
together with supplements for any necessary preparatory work. A 
management payment to help with the continuing costs of restoration is 
available five years after the initial work. In addition, grants are available 
for tree planting in hedges. 

Payments for the restoration, or for the traditional management of 
hedgerows are also available through the Environmentally Sensitive Areas 
(ESAs) scheme. In all ESAs where hedges are a feature, agreement 
holders are required to maintain stockproof hedges in a good state of 
repair, and are encouraged to maintain them in ways which are sensitive to 
wildl i fe and landscape. In several ESAs, farmers can earn 
supplementary payments by restoring non-stockproof hedges to a 
stockproof condition, or by carrying out a programme of traditional hedge 
management. 

Many ESAs also provide capital grants under the conservation plan option of 
the scheme, for hedgerow planting, laying and/or coppicing. In the 
Blackdown Hills ESA, where hedgerow trees are an important landscape 
feature, there is an additional grant for the identification and protection of 
hedgerow sapling, and the planting of new hedgerow trees. 

Should Inspectors require further information on grants, this must be 
sought through the IM of PINS 5. 
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3A: LISTED BUILDINGS & CONSERVATION AREAS 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
The Planning Inspectorate is also working with Communities and Local 
Government on a new streamlined format for the Handbook to reflect the Killian 
Pretty recommendation that planning needs to be more user-friendly. 
 

 
 

     
 What's New since the last edition (January 1999) 
 
The following PINS Notes have been incorporated into this chapter and are 
hereby cancelled: 730, 814, 906, 916. 
 
Para 4 – References to ‘Enabling Development and the Historic Environment’ and 
‘Transport and the Historic Environment added (PINS Notes 814 & 916). 
 
Paras 50-53 – Allocation of casework to Inspectors (PINS Note 906) 
 
Para 87 - Advice on the effect of proposed development on a Conservation Area 
(PINS Note 730) 
 
Please note that this chapter has not been substantially revised.  
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  3A: LISTED BUILDINGS & CONSERVATION AREAS 
 
 

Reference Sources 
 

1. The Planning (Listed Buildings and Conservation Areas) Act 1990 
consolidates most of the relevant statutory provisions and all references to 
section numbers (in brackets) in this chapter come from this Act unless 
otherwise stated. 

 
2. The Planning (Listed Buildings and Conservation Areas) Regulations 1990 

(SI 1990 No 1519) regulate the procedures for making applications for listed 
building consent and conservation area consent, appeals, claims for 
compensation and listed buildings purchase notices.  All references to 
Regulation numbers (in brackets) in this chapter come from these 
Regulations. 

 
3. PPG15: `Planning and the Historic Environment' was issued in September 

1994 by the Department of the Environment and the Department of 
National Heritage.  It contains advice on policy and procedures relating to 
historic buildings and conservation areas, and it updates and replaces the 
previous advice and policy content in DOE Circulars.  The directions printed 
in bold type in Circular 8/87 continued in force until they were cancelled by 
Circular 14/97 (DoE), which includes new directions regarding the 
notification and consultation arrangements for handling applications for 
listed building consent and conservation area consent.  The corresponding 
advice for Wales is set out in Welsh Office Circulars 61/96 and 1/98. 

 
4. Enabling development and the conservation of heritage assets was 

published by English Heritage in 2001. The guidance sets out the criteria 
that English Heritage considers such development should meet in order for 
it to be allowed. The guidance is intended to be read in conjunction with 
PPG15: Planning and the Historic Environment and PPG16: Archaeology 
and Planning and will be a material consideration if it is referred to by any 
of the appeal parties.  English Heritage also published a policy statement, 
‘Transport and the Historic Environment’ in 2004 which sets out the broad 
principles of English Heritage’s vision for long-term national transport 
policy. It is intended to inform decisions at local and regional levels as well 
as stating English Heritage’s position on Government policy.  

 
5. PPG16 and Welsh Office Circular 60/96 contain advice on policy and 

procedures which relate to Archaeology and Planning in England and Wales 
respectively.  PPG19 contains advice on Outdoor Advertisement Control with 
special reference to control within conservation areas, upon listed buildings 
and within the sites of schedules Ancient Monuments in its paragraphs 22-
24. 

 
6. The DoE Planning Handbook contains general background material on Listed 

Buildings and Conservation Areas in chapter D3:5. 

http://www.planning.detr.gov.uk/ppg/ppg15/pdf/ppg15.pdf
http://www.planning.detr.gov.uk/ppg/ppg16/index.htm
http://www.planning.detr.gov.uk/ppg/ppg16/index.htm
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Department of Culture Media and Sport (DCMS) 
 

7. In 1996, the DCMS took over the role of the former Department of National 
Heritage (DNH).  The Secretary of State for Culture Media and Sport 
(SSCMS) now has policy responsibility for both archaeology and the 
conservation of the built environment.  Circular 20/92 (DoE) (also 1/92 
(DNH)) sets out the details of these casework responsibilities, which may be 
summarised as follows (the Circular itself should be consulted for specific 
statutory references): 

 
  DCMS Responsibilities: 
 
  (a) Listing of historic buildings. 
  (b) Scheduling of ancient monuments and scheduled monument 

consents. 
  (c) Repairs notices, urgent works notices and associated land 

acquisition. 
  (d) Designation of conservation areas. 
  (e) Protection of wrecks and nautical archaeology. 
  (f) Grants to heritage bodies. 
  (g) Ecclesiastical exemption under the 1990 Act. 
  (h) Confirmation of compulsory purchase orders in respect listed 

buildings. 
 
  DETR Responsibilities: 
 
  (a) Call-in of listed building and conservation area consent 

applications. 
  (b) Decisions on called-in applications, applications by LPAs, 

appeals against refusals of listed building or conservation area 
consent applications and determinations under DOE Circular 
18/84. 

  (c) Related enforcement, modification, revocation, purchase notice 
and compensation procedures. 

  (d) Decisions on Article 4 Directions in conservation areas. 
  (e) Consideration of demolition proposals by the Church 

Commissioners. 
 

8. The SSCMS has now also assumed sponsorship responsibilities for the 
Historic Buildings and Monuments Commission, the National Heritage 
Memorial Fund, the Royal Fine Art Commission (RFAC) and other heritage 
public bodies. 

 

English Heritage 
 

9. The Historic Buildings and Monuments Commission (for England) (HBMC), 
also known as English Heritage (EH) was established by the National 
Heritage Act 1983.  The general duties of the Commission in England are set 
out in paragraphs A.6 to A.9 of Annex A to PPG15, and in Greater London it 
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carries out (with some modifications) the functions formerly exercised by 
the Greater London Council.  A consultation paper which sets out proposals 
to end the Commission's special role in London and bring it into line with the 
rest of England was published by English Heritage in November 1992.  
However, the statutory powers of listing, scheduling and the granting of 
listed building consent and scheduled monument consent remain with the 
Secretaries of State; the Commission only advises them on these matters. 

 

Cadw 
 

10. In Wales, Cadw is an executive agency within the Welsh Office.  Its specific 
functions are set out in Annex A to WO Circular 61/96, and they involve 
giving advice in relation to ancient monuments, historic buildings and 
conservation areas, including advice to the Secretary of State for Wales 
(SSW) on the inclusion of buildings within the statutory lists of buildings of 
special architectural or historic interest and the scheduling ancient 
monuments.  Cadw advise about the call-in of private applications for listed 
building consent and conservation area consent, while Planning Division of 
the Welsh Office are responsible for their consideration and determination.  
Subsequent references to the Secretary of State for the Environment 
Transport and the Regions (SSETR) or SSCMS should be interpreted as SSW 
where applicable. 

 
 

LISTED BUILDINGS 

Listing Procedures 
 

11. Section 1 of the 1990 Planning (Listed Building and Conservation Areas) Act 
requires the SSCMS to compile or approve lists of buildings of special 
architectural or historic interest (listed buildings).  In practice, EH (and 
Cadw) Inspectors carry out periodic resurveys of such buildings and advise 
the SSCMS and SSW about the need for revision of the lists.  In 1996 the 
government decided that the listing survey programme in England was 
largely complete, and attention was switched from a geographic to a 
thematic basis, including a survey of the main post-war building types.  Lists 
are revised and approved by the SSCMS from time to time.  The principles 
of selection are set out in paragraphs 6.10 to 6.12 of PPG 15. 

 
12. Where it is considered desirable to list a building in advance of a re-survey, 

for example a building under threat, it can be `spot listed' and immediately 
included in the list for the area.  Alternatively, a building preservation notice 
(BPN) may be served by a local planning authority or a national park 
authority. 
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Objections to the Listing of Buildings 
 

13. Although there is no statutory provision for appeals against listing, anyone 
may write to the SSCMS, by way of the Listing Branch, 2 Marsham Street, 
London SW1P 3EB, or Cadw at Crown Offices, Cathays Park, Cardiff, CF1 
3ND requesting the removal of a building from the list.  (See PPG15 
paragraph 6.26 and 6.27;  also paragraph IH 3A para 39 which relates to 
de-listing in the context of appeals and applications). 

 
14. The lists of buildings of special architectural or historic interest have 

included lamp posts, bollards, telephone kiosks and pillar boxes.  The listing 
includes any object or structure fixed to the building and any free standing 
object or structure erected before 1 July 1948 and standing within the 
curtilage of the listed building (section 1(5)).  Objects or structure may also 
include plant or machinery as part of the listed building, which are not 
normally defined as being part of a building in s.336 of the Planning Act 
1990.  The definition of fixtures and fittings involves extensive case law 
regarding the purpose, design and method of fixing to the listed building 
(see paragraphs 3.30-3.32 of PPG15).  The definition of curtilage and the 
difference between the principal building and a curtilage building are also 
dealt with in PPG15 at paragraphs 3.33-3.36. 

 
 

Listed Building Classification 

 
15. Listed buildings are graded as follows (see PPG15 paragraph 6.6): 

 
 Grade I:  9,000 (2%) 
 
 Grade II*:  18,000 (4% in England; 5% in Wales) 
 
 Grade II:  416,000 (94%)   
 

Provisional lists issued prior to 1969 also included the now obsolete Grade 
III buildings which were not statutorily protected, though many buildings in 
that grade have since been upgraded and added to the statutory lists - 
particularly where they have "group value" (annotated GV in the list 
description - see below).  Some churches in older lists are still Grades A, B 
and C, which in the context of planning or listed building consent 
applications or appeals, should be treated in the same way as Grade I and 
Grade II* listed buildings (PPG15 para 6.6). 

 
16. The description of listed buildings given with the statutory lists are mainly an 

aid to identification.  These descriptions may include only some of the 
features of interest in the building and their scope is made clear in 
paragraph 6.19 of PPG 15. 
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17. The Heritage Division of DCMS (and Cadw) provide, in appropriate cases, 
briefs for Inspectors.  Where it is apparent from the file that DCMS has not 
been consulted and a brief appears to be desirable (eg because the building 
is in Grade I or II* or is the subject of much public controversy) the file 
should be returned to the IM with a request that a brief be obtained.   

 

A. Alterations, Extension, Demolition or Change of Use 
 
Listed Building Control 
 

18. Listed building consent is required to execute any works for the demolition 
of a listed building or for its alteration or extension in any manner which 
would effect its character as a building of special architectural or historic 
interest (section 7).  It is sometimes thought that listed building consent is 
not required to alter the interior of a non-starred Grade II listed building - 
this is not so.  Consent is always required to alter a listed building in a way 
which affects its character, even when the work only effects its interior.  It is 
an offence to carry out such works without consent (section 9).  Applications 
for listed building consent are made to the local planning authority under 
section 10 and may be "called-in" by the SSETR for decision under section 
12.  Applications by local planning authorities are made direct to the SSETR 
(section 82 and Regulation 13(2)). 

 
19. Section 8(3) provides for the grant of listed building consent to retain works 

already carried out without consent.  In such cases the authorisation dates 
from the grant of the consent - it is not a retrospective consent and it 
confers no immunity from prosecution under section 9(3) for the offence 
already committed. 

 
20. Sections 60 and 61 set out two classes of buildings which are not subject to 

listed building control: 
 

 (a) ecclesiastical buildings still in ecclesiastical use, belonging to the 
Church of England, the Church in Wales, the Roman Catholic Church, the 
Methodist Church, the Baptist Union of Great Britain, the Baptist Union of 
Wales and the United Reformed Church are all exempt from all listed 
building controls (except residences of ministers of religion -PPG15 Chapter 
8) under the Ecclesiastical Exemption (Listed Buildings and Conservation 
Areas) Order 1994. 

 
 (b) any building included in the schedule of monuments compiled and 
maintained under section 1 of the Ancient Monuments and Archaeological 
Areas Act 1979. 

 
21. A further exemption currently applies to buildings on Crown Land (section 

83), which may be statutorily listed but are immune from listed building and 
conservation area control and its enforcement.  It is proposed to remove 
this Crown exemption but, in the meantime, Circular 18/84 (WO Circular 
37/84) - Crown Land and Crown Land Development - sets out the 
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procedures which must be followed in these cases.  Under this Circular, 
Crown bodies operate as if listed building and conservation area controls do 
apply. 

 

Notification 
 

22. Local planning authorities are required to advertise applications for listed 
building consent, except those for works or variation of conditions which 
affect only the interior of a Grade II (unstarred) building  (Regulation 5), to 
display a notice on or near the site, and to take account of representations 
received.  Specified national amenity groups must be notified of applications 
for the demolition, or alteration including partial demolition, of a principal 
building, and EH must also be notified of certain classes of works requiring 
listed building consent inside and outside Greater London (see Direction at 
paragraph 15 of DoE Circular 14/97 and PPG 15, Annex A, paragraph A.15). 

 
23. Local planning authorities are also required to advertise applications for 

planning permission for any development which would, in their opinion, 
affect the setting of a listed building (section 67).  In Wales, local planning 
authorities proposing to grant listed building consent must refer all 
applications to Cadw except those for internal works only to a Grade II 
(unstarred) building which has not received grant aid under the Historic 
Buildings and Ancient Monuments Act 1953 (see Direction at paragraph 72 
of WO Circular 61/96, and Annex A).  Cadw will then either allow the local 
planning authority to grant consent or recommend that Planning Division, 
Welsh Office to call-in the application.   

 

Applications for Planning Permission and Listed Building Consent 
 

24. An application for listed building consent made under section 10 must be 
accompanied by a certificate as to the applicant's status (section 11) similar 
to that required under section 66 of the Town and Country Planning Act 
1990 in relation to planning applications. 

 
25. Separate applications are required in all cases for planning permission and 

for listed building consent.  It is therefore necessary to give separate 
decisions on such applications or related appeals, being careful to use the 
appropriate wording in each case (refer to the relevant PINS pro-formas for 
this purpose).  Since different considerations may apply to the two kinds of 
application, there may be occasions when one application may quite 
properly be allowed and the other refused (but note the requirements of 
section 66(1) relating to planning applications and see also IH 3A para 32). 

 
26. PPG15 (paragraph 2.12) states that `it is generally preferable ..... if related 

applications for planning permission and for listed building consent ..... are 
considered concurrently'.  However, there may be occasions when an 
applicant might wish to establish the planning position first and apply 
subsequently for listed building consent.   
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Buildings in Need of Repair 
 

27. There are two powers to achieve the repair of a listed building, each serving 
a different purpose.  Section 54 provides for the execution of urgent works 
necessary for the preservation of a listed building and section 47 provides 
for the compulsory purchase of a listed building, following the service of a 
repairs notice under section 48.  Section 56 requires local planning 
authorities to consider the use of these powers before taking any steps 
towards making a dangerous structures notice.  In Wales the Secretary of 
State has reserve powers for issuing such notices, but the initial 
responsibility for doing so rests with the local planning authorities. 

 

Grants and Loans 
 

28. Inspectors should bear in mind that grants can be made to the owners from 
central sources (in England by the EH, in Wales by Cadw) and by local 
planning authorities.  Some of the grants are available for unlisted as well as 
listed buildings and in most cases loans may be available as an alternative 
(see Section 57).  When the cost of repairing, maintaining, converting or 
improving historic buildings is material to the decision, Inspectors should 
find out whether applications for such grants have been made, either at the 
inquiry, or, in written representations appeals, by asking the Procedure 
Section to write to the parties.  The existence of an offer of grant aid may 
add to the presumption in favour of preserving the building. 

 

Casework Involving Listed Buildings 
 

29. Types of listed building consent cases (ie for works of alteration, extension 
or demolition) within this group: 

 
  (a) appeals under section 20 relating to applications for listed 

building consent, approval of reserved details or against 
conditions; 

 
  (b) applications for listed building consent called-in by the 

SSETR/SSW under section 12; 
 
  (c) applications for listed building consent by local authorities 

submitted to the SSETR/SSW under section 82 and Regulation 
13(2); 

 
  (d) orders to revoke or modify listed building consent under 

sections 23-26 (see also PPG15 Annex B paragraph B.14 or 
WO Circular 61/96, paragraph 115). 
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30. Types of planning permission cases (ie for development involving either 
building or other operations or material changes of use (or both)) within this 
group: 

 
  (a) appeals under section 78 of the Town and Country Planning 

Act 1990 with respect to planning applications involving a 
listed building or its setting; 

 
  (b) applications for planning permission related to a listed building 

"called-in" by the SSETR under section 77 of the Town and 
Country Planning Act 1990. 

 
31. "Called-in" applications can present a particular difficulty to the Inspector 

when the only opposition comes from a local or national amenity group with 
limited expertise of structural or financial matters.  Local groups rarely have 
the resources to employ professional witnesses or advocates and, with the 
weight of the technical evidence largely on one side, it is often left to the 
Inspector thoroughly to test the developer's or the local planning authority's 
claims that the building is structurally unsound, uneconomical to repair and 
incapable of viable use even after rehabilitation or conversion.  In such 
cases, it is imperative to record in detail the evidence of estimated building 
costs and valuations of the land and buildings and to put questions to the 
parties regarding assumptions which have been made regarding planning 
permission and the availability of loans or grant aided assistance. 

 

Considerations 
 

32. Section 66(1) sets out certain matters to be taken into account when 
considering planning applications for development which affects a listed 
building: 

 
66(1)In considering whether to grant planning permission for development 
which affects a listed building or its setting, the local planning authority or, 
as the case may be, the Secretary of State shall have special regard to the 
desirability of preserving the building or its setting or any features of special 
architectural or historic interest which it possesses." 

 
33. Section 16(2) sets out certain matters to be taken into account when 

considering listed building consent applications bearing in mind that the 
presumption must be in favour of preservation: 

 
 "16(2) In considering whether to grant listed building consent for any works, 

the local planning authority or the Secretary of State shall have special 
regard to the desirability of preserving the building or its setting or any 
feature of special architectural or historic interest which it possesses." 

 
34. Other relevant factors in listed building consent cases will be: 
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  (a) the considerations and criteria in PPG15 paragraphs 3.5 - 3.7 
and 3.16 -  3.19 (WO Circular 61/96, paragraphs 70 and 92-
99). 

 
  (b) the need to attach conditions to listed building consent. 
 
  (c) the provisions in section 32 for the service of a listed building 

purchase notice. 
 

35. Annex C to PPG15 and Annex D to WO Circular 61/96 give general and 
detailed advice on alterations, and in relation to particular types of 
development, including external elevations;  roofs;  external doors;  
windows;  interiors;  floors;  minor additions and new services.  Anything 
attached to a listed building in order to carry advertisements will need listed 
building consent if it affects its character as a listed building.  Advertisement 
control is covered later in IH 3A paras 103-106.  

 
36. In applications for planning permission involving a change of use of a listed 

building, it will be necessary to consider the effect of the new use on the 
character of the building.  Where the proposed use would have an adverse 
effect, consent may still be justifiable if it is shown that this is the only 
viable way of preserving a still valuable listed structure.  Similarly, where a 
change of use is proposed which would normally be objectionable in land 
use terms, consideration should be given to whether the land use planning 
objections are outweighed by the need to preserve the listed building.  
Effects of increased traffic generated and parking on the building and its 
setting may also be material considerations (see also PPG15, paragraphs 
3.8 - 3.11). 

 
37. In all cases it must be borne in mind that the number of buildings of special 

architectural or historic interest is limited and the presumption should be in 
favour of preservation except where a strong case can be made out for 
granting consent (PPG15, paragraph 3.3, Planning Guidance (Wales): 
Planning Policy, paragraphs 116-120, and WO Circular 61/96). 

 
38. Whilst the merits of alternative proposals for the site are a material 

consideration, subjective claims for the architectural merits of the proposed 
replacement buildings should not in themselves be held to justify the 
demolition of any listed building.  However, in very exceptional cases where 
substantial community benefits would be gained, these should be weighed 
against the arguments in favour of preservation (PPG15, paragraph 3.19 iii).   

 

De-Listing as a Ground of Appeal 
 

39. In considering the special architectural or historic interest of the building 
(PPG15, paragraph 3.5 i and ii) direct or implied criticism of the original 
listing should normally be avoided.  However, Section 21(3) provides that 
the grounds of an appeal under section 20 against the refusal of listed 
building consent, or in a "call-in" case, may include a claim that the building 
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is not of special architectural or historic interest and ought to be removed 
from the list.  Such cases are comparatively uncommon and must be 
treated with care.  In particular, consideration must be given, before 
considering the merits of the proposals, to any new evidence that the 
building does not possess, or no longer possesses, such special architectural 
or historic interest.  A recent listing or re-survey that retains a building on 
the list may be helpful in confirming its importance.  The merits of curtilage 
buildings are irrelevant, as it is the principal building that is the list entry.  If 
it is concluded that there is no justification for removing the building from 
the list, that may be phrased along the following lines: 

 
"I have considered the evidence about whether this building should be de-
listed.  In my judgement the building is (or continues to be) of special 
architectural or historic interest (give brief reasons).  I find no justification 
for removing this building from the list." 
 

40. The merits of the proposals should then be considered, bearing in mind the 
presumption in favour of preserving listed buildings except in special 
circumstances. 

 
41. An appeal on this ground carries a heavy burden of proof, and a 

recommendation that a building be removed from the statutory list should 
rarely, if ever, be made.  Only the Secretary of State may list a building and 
only the Secretary of State may remove a building from the statutory list.  
There may be cogent reasons for doubting the qualities that the building 
was previously thought to possess, eg there may have been a significant 
error in the original dating of the building, or it may have deteriorated to 
such an extent that it no longer retains its special architectural or historic 
interest.  In such a case the power to remove a building from the list cannot 
be transferred to Inspectors because of the consultation requirements of 
section 1(4) and the fact that powers of listing and de-listing can only be 
exercised by the SSCMS.  In a transferred case, it would have to be 
recovered and a report to the SSETR prepared, setting out the reasons why 
the building should be de-listed. 

 
42. The merits of the proposed works should then be considered and a 

recommendation made against the background of the general criteria in 
PPG15 and WO Circular 61/96.  However, as the Secretary of State, having 
consulted the DCMS or Cadw, may decide that the building should not be 
de-listed, the presumption in favour of preserving listed buildings and the 
requirements of section 16(1) of the Act must also be taken into account.  
That will require separate reasoning, and a separate but not necessarily 
different recommendation. 

 

Unlisted Buildings of Listable Quality 
 

43. Inspectors should not comment on whether or not an unlisted building is of 
listable quality.  That is a matter for the Secretary of State on quite 
separate advice, and is not before an Inspector on appeal.  However, it may 
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very well be necessary to make some qualitative comment in assessing the 
merits of a proposal.  In these circumstances, a phrase such as "the building 
possesses some architectural (or historical) interest" may be used. 

 

Conditions and Time Limits 
 

44. Listed building consent may be granted subject to conditions (section 16(1)) 
which may include such matters as are set out in section 17.  Where 
conditional planning permission and conditional listed building consent are 
being granted, separate sets of conditions should be attached to each.  
Conditions should be necessary and reasonable, as well as enforceable, and 
precise;  they should relate to the matter for which consent is sought, and 
fulfil a listed building purpose (see also PPG15, paragraphs B.8 - B.9). 

 
45. Every listed building consent must have a time limit, normally 3 years.  

However, no time limit should be imposed on consents under section 8(3) 
for the retention of works already carried out without consent. 

 
46. A condition may be imposed reserving specified details, whether or not set 

out in the application, for subsequent approval (section 17(2)).  Such 
conditional consent is not an outline consent.  Alternatively, it may be 
possible in rare cases to grant consent for only that part of the works where 
adequate details are available, and to specifically exclude those elements for 
which details are not available, leaving the latter to be the subject of a 
further application for listed building consent.  However, this course should 
be avoided if possible. 

 
47. Consent for demolition may be granted subject to a condition which 

prohibits demolition before the granting of planning permission for successor 
development and the making of a contract to carry it out (section 17(3), 
PPG15, paragraph B.5, and WO Circular 61/96, Annex F). 

 
48. A listed building consent application can be made to vary or discharge a 

condition imposed on an earlier listed building consent (section 19).  The 
condition can be varied or deleted, and other conditions consequent upon 
the variation or deletion can be imposed.  The original consent is not itself 
liable to review, and is not put at risk by an appeal. 

 
49. Where consent is given to demolish a listed building in whole or in part, an 

informative note should be added towards the end of the decision letter 
drawing the appellant's or applicant's attention to the provisions of section 
8(2)(b) of the Act requiring the RCHME (RCAHMW) to be notified prior to 
any demolition taking place.  Examples can be found in Appendices A and B 
at the end of this Chapter. 

 

Allocation of Inspectors to Listed Building Consent Cases 
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50. Inspectors with an appearance specialism can be allocated casework 
involving Conservation Area Consent and planning appeals affecting the 
settings of grade II listed buildings, where  the status or curtilage is not in 
contention and where the matter is not a key issue of dispute.  (For some 
years these cases have been allocated solely to architect Inspectors).  
Inspectors with a ‘Historic Heritage’ specialism will continue to deal with 
cases involving the setting of a Grade I or II* listed building and where 
the setting of a Grade II listed building is a central area of dispute.   
 

51. If you are allocated a S.78 planning appeal that also involves arguments 
about the impact upon the setting of a listed building, S.66(1) of the 
Planning (Listed Buildings and Conservation Areas) Act 1990 will be 
relevant.  S66(1) imposes a duty that, when considering whether to grant 
planning permission you should have special regard to preserving the 
setting of a listed building.  There is no need specifically to mention that 
Section in your decision but it is essential that your reasoning shows that 
you have discharged that duty.    Para 2.16 of PPG15 helps identify and 
define the “setting” of a listed building.    

52.S.74(1) of the LBCA Act controls the demolition of unlisted buildings 
within conservation areas. As with all conservation area cases S.72(1) 
provides the relevant test, that special attention is paid to the desirability 
of preserving or enhancing the character or appearance of the area.  In 
some cases, both S.66 and S.72 will be relevant and again you must 
make it clear that you have had regard to and applied their provisions 

 
53.If you are an Appearance Inspector, you should not be charted cases 

where either the setting of a grade I or II* listed building is concerned or 
that of a grade II listed building is a central area of dispute.  

Transferred Listed Building Cases 
  

54. In England and Wales, listed building consent appeals relating to Grade II 
buildings are transferred to Inspectors for determination as prescribed by 
the Town and Country Planning (Determination of Appeals by Appointed 
Persons (Prescribed Classes) Regulations 1997 (SI 1997 No 420).  For 
appeals received before 1 October 2006, the Secretary of State determines 
listed building consent concerning Grade I and Grade II* buildings and 
buildings for which central Government grants have been made.  Inspectors 
should check the grade of the listed building and whether it has received 
grant aid to ensure that the case has been properly transferred for decision.  
The relevant information should be on file in both the appeal form and the 
questionnaire completed by the planning authority (parts 11-12). 

 

Decision Letters and Reports 
 

55. Decision letters and reports to the Secretary of State (usually the 
SSETR/SSW) should follow the general advice given in Chapters 1X and 1G 

http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3419&l=3
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_8.htm#mdiv74
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_8.htm#mdiv72
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_7.htm#mdiv66
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_8.htm#mdiv72
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respectively.  The factors outlined in IH 3A paragraphs 18-21 and the 
considerations referred to in IH 3A paragraphs 32-38 should be borne in 
mind.  Reports to the Secretary of State on written representation cases 
should follow the advice given in IH 1G.105 - 1G.106 for salaried Inspectors 
and in IH 1G.107 - 1G.117 for non-salaried Inspectors.  In all appeals 
involving listed buildings, the list description should be available before the 
visit or inquiry takes place.  It will usually be flagged on the file.  If not, it 
should be obtained at or before the inquiry and be requested from the LPA.  
It should be referred to in the text of a report so that the decision officer is 
aware of its location.  In inquiry cases, the list description should be made 
an inquiry document but need be referred to only in non-transferred cases.  
In the case of transferred written representation appeals, no reference is 
necessary but Inspectors need to be satisfied that the list description is 
readily accessible within the file.  In all cases, the apparent accuracy of the 
list description and the actual grading of the building should be confirmed. 

 

B. Compulsory Purchase Orders 
 

Introduction 
 

56. There are several compulsory acquisition powers which may involve the 
acquisition of listed buildings;  most of these powers have a specified use of 
land as their purpose and all are now the responsibility of the SSCMS/SSW.  
For general information on compulsory purchase orders, including those 
involving listed buildings, see IH Chapter 3C.  The following paragraphs give 
further information on compulsory purchase under section 47, the purpose 
of which is the preservation of a listed building.  The prescribed forms are 
contained in the Compulsory Purchase of Land Regulations 1994 (SI 1994 
No 2145).  The Acquisition of Land Act 1981 applies and statutory objectors 
have a right to be heard:  see section 13(2).  The Compulsory Purchase by 
Non-Ministerial Acquiring Authorities (Inquiries Procedure) Rules 1990 (SI 
1990 No 512) apply to such inquiries.  DOE Circular 6/85, Appendix J, gives 
advice on orders made under section 47 (formerly section 114 of the 1971 
Act).  Action cannot be taken under section 47 in respect of those buildings 
specified in sections 60 and 61;  in relation to ecclesiastical buildings, 
however, this exemption has been modified by the Ecclesiastical Exemption 
(Listed Buildings and Conservation Areas) Order 1994 (SI 1994 No 1771). 

 

Buildings in Need of Repair 
 

57. The compulsory purchase of a listed building in need of repair (and any 
adjoining land) can be the subject of an order initiated by the appropriate 
authority (including county and district planning authorities), by EH or 
London borough councils (in Greater London), or by the SSCMS/SSW under 
section 47.  This power is not limited to buildings or parts of buildings not in 
use but does not extend to Crown land (but other interests in Crown land 
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may be compulsorily purchased with the consent of the appropriate 
authority:  see section 83(1)(c)), ecclesiastical buildings in such use or 
scheduled monuments.  Action cannot be started, however, unless at least 2 
months previously the owners have been served with a repairs notice under 
section 48 specifying the works considered to be reasonably necessary for 
the proper preservation of the building. 

 

Considerations 
 

58. The following matters need to be addressed and fully reported to the 
SSCMS/SSW in cases of inquiries into compulsory acquisition under Section 
47: 

 
  (a) Whether reasonable steps have been taken for properly 

preserving the building. 
 
  (b) Whether it is expedient to make provision for the preservation 

of the building.  Since the owner may have had no formal 
opportunity to challenge the listing before the service of the 
repairs notice, it may be argued that the building is not of 
special architectural or historic interest and ought to be 
removed from the statutory list.  Section 47(3) provides that 
the Secretary of State shall not make or confirm an order 
unless satisfied that it is expedient to make provision for the 
preservation of the building and authorises its compulsory 
acquisition for that purpose.  Any further question about its 
removal from the list of buildings of special architectural or 
historic interest should be left to the Secretary of State.  
Whether the Inspector recommends that the CPO should or 
should not be confirmed, the reasons must be given. 

 
  (c) That the criteria in the section have been satisfied and there is 

a compelling case in the public interest that the land should be 
acquired by the authority. 

 
  (d) Whether it is expedient for the Secretary of State to authorise 

the compulsory acquisition of any land contiguous or adjacent 
to the building which appears to be required for preserving it 
or its amenities, or for affording access, or for its proper 
control or management. 

 
59. It may also be necessary to consider whether the works specified in the 

repairs notice are reasonably necessary for the proper preservation of the 
building.  The Secretary of State has no power to amend the repairs notice 
served by the local authority and such considerations will only be relevant 
where there is a challenge to the legal validity of the repairs notice.  Where 
it is argued at the inquiry that the repairs notice has not been properly 
made or is excessive, the submissions regarding these should be reported to 
the Secretary of State but no recommendation made.  The inquiry is 
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primarily concerned with the wider question as to whether or not the 
building should be acquired under section 47, not with the details of the 
repairs notice under section 48.  Requirements going beyond the bare 
essentials required for its proper preservation need not invalidate the order 
(Robbins v SSE (1989) 1 ALL ER 878), provided that there are sufficient 
valid items so that the Inspector is satisfied that if the specified steps are 
not carried out, reasonable steps are not being undertaken for the proper 
preservation of the building.  Challenge as to the items should primarily be 
made by applications to the magistrates' court under section 47(4). 

Procedure and Reporting 
 

60. The general notes on orders in Chapter 3C apply to these inquiries.  There 
may occasionally be cases where parallel handling by the two departments 
will be necessary (eg a repairs notice and a listed building enforcement 
notice) following a joint inquiry.  In such cases, a report will be addressed to 
both Secretaries of State and separate recommendations made. 

Minimum Compensation 
 

61. An order under section 47 submitted to the SSCMS/SSW for confirmation or 
made by him may include a direction for minimum compensation, where the 
listed building is considered to have been deliberately allowed to fall into 
disrepair for the purpose of justifying its demolition and the development or 
redevelopment of the site or any adjoining site (section 50).  There is a right 
of appeal against a direction for minimum compensation, but only to the 
magistrates' court.  Appendix E to this chapter sets out guidance for 
inspectors when minimum compensation is raised at inquiries. 

 

C. Listed Building Purchase Notices 

Introduction 
 

62. PPG15, paragraph B.13 (WO Circular 61/96, paragraph 114) and Circular 
13/83 (WO 22/83) give advice on the statutory purchase provisions.  The 
advice with regard to purchase notice inquiries given in Chapter 7E applies 
generally to listed building purchase notices, but the following points should 
be noted.  In brief, a listed building purchase notice can be served on a local 
authority by the owner of a listed building who is refused the listed building 
consent he seeks, or is granted consent subject to conditions, or where 
consent is revoked or modified, and who claims that as a result the building 
is incapable of being put to reasonably beneficial use (section 32).  
Responsibility for listed building purchase notices remains with the DETR or 
the Welsh Office Planning Division. 

 

Considerations 
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63. The important difference between a listed building purchase notice and an 
ordinary purchase notice is that the works which can be required to be 
carried out are severely restricted, in view of the need for listed building 
consent.  In considering whether the building is incapable of reasonably 
beneficial use the Inspector should take no account of any prospective use 
which would involve the carrying out of a new development or of works 
requiring listed building consent which might be executed to the building, 
other than works which the local authority or the Secretary of State may 
have already allowed.  The notice may include land comprising the building 
or contiguous and adjacent to it, and owned with it, and on condition that 
the use of the land is substantially inseparable from that of the building and 
that it ought to be treated, together with the building as a single holding 
(see section 32(1)(b)).  In addition, by virtue of section 35(1), the Inspector 
must be satisfied that the land comprises such land as is contiguous or 
adjacent to the building as is required for preserving the building or its 
amenities or for affording access to it for its proper control or management, 
and if he is only satisfied as to part, then he must only recommend 
confirmation of the notice in respect of that part. 

 
64. In considering the "existing state" of the building, works requiring listed 

building consent or planning permission are precluded, but account can be 
taken of such repairs, alterations or changes of use which could be carried 
out without listed building consent or planning permission.  If changes have 
taken place since the service of the notice, the state of the building at the 
notice is the relevant state. 

 
65. Particular care must be taken, if an alterative use of the building is 

proposed, to consider whether the new use might involve works which 
would be unacceptable because they would be damaging to the special 
interest of the building.  For example if, in the case of a listed residential 
building with small windows, planning permission were granted for shopping 
use on the assumption that the building would be used for a type of retail 
trade not requiring large display windows, it might be held by the appellant 
that large display windows were necessary for normal shopping use. 

Recommendation 
 

66. The recommendation may be one of the following: 
 
  (a) not to confirm the notice (where it is considered that the land is  

        capable of reasonably beneficial use in its existing state); 
 
  (b) to confirm the notice in whole or in part (if appropriate, on a different  

        local authority or statutory undertaker) (section 35(2) and 35(6); 
 
  (c) in lieu of confirmation: 
 
   i. to grant listed building consent for the works originally sought  

            (section 35(4)(a)); or 
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   ii. to amend or revoke the conditions, or cancel the order, that gave  
            rise to the notice (section 35(4)(b), (c) and (d); or 

 
   iii. to direct that listed building consent or planning permission (or  

             both) be granted for other works or development in the event of an  
             application being made in that behalf (section 35(5)). 

 

D.Recovery of Expenses of Urgent Works to Preserve a Listed 
Building 

Introduction 
 
67. Section 54 enables a local authority, EH or Cadw to carry out works which are 

urgently necessary to preserve a listed building and to recover the expenses 
from the owner (section 55).  If the building is occupied, works may be carried 
out only to those parts which are not in use.  The owner may dispute the 
recovery of expenses by making representations to the SSCMS/SSW on the 
grounds specified in section 55(4)(a-d) and an Inspector is appointed to 
prepare a report and recommendations to the Secretary of State following 
either a site visit or an inquiry or hearing.  Section 54 may be used by EH (in 
London) in its own right.  Elsewhere in England EH may carry out urgent repair 
works, only if authorised by the Secretary of State.  In the latter case it is the 
Secretary of State who recovers costs under section 55, rather than EH. 

 
68. The grounds upon which an aggrieved owner may make representations are: 
 

(a) that some or all of the works were unnecessary for the preservation of the   
      building; or 
 
(b) in the case of works affording temporary support or shelter, that the  
      temporary arrangements have continued for an unreasonable length of  
      time; or 
 
(c) that the amount specified in the notice is unreasonable; or  
 
(d) that the recovery of that amount would cause him hardship. 
 

 
69. It may be necessary to appoint a quantity surveyor as an assessor to advise the 

Inspector when ground (c) is an issue and, rarely, an accountant to assist when 
complex financial evidence is advanced in support of ground (d). 

 

Considerations 
 

70. General advice on Urgent Repair Notices is given in PPG15, paragraphs 7.5 -7.8 
and WO Circular 61/96, paragraphs 130-133, including an indication of the 
relevant considerations in the event of an owner making representations. 
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E. Listed Building Enforcement Notices 
 

71. CT10 LB & CA Enforcement provides guidance on listed building enforcement 
notices and appeals against them which continue to be the responsibility of the 
SSETR. 

 

CONSERVATION AREAS 
 
Introduction 
 
72.Section 69 requires local planning authorities to identify "parts of their areas 

which are of special architectural or historic interest the character or 
appearance of which it is desirable to preserve or enhance", and to designate 
these as conservation areas.  The SSCMS has to be notified of such a 
designation, but is not required to confirm it.  The Secretary of State and (in 
London) EH can also designate a conservation area. 

 
73. Section 71 places a duty on local planning authorities to formulate and 

publish proposals for the preservation and enhancement of their conservation 
areas and to submit them to a public meeting.  Such proposals will be 
relevant to the Inspector's consideration of applications or appeals. 

 
74. There are no precise criteria for the designation of conservation areas, but 

some advice is provided by EH in its published guidance note "Conservation 
Area Practice", referred to in PPG15.  Conservation areas can be small or 
large and may comprise small groups of buildings or whole town centres, like 
Bath.  They are often centered on buildings of special architectural or historic 
interest, but paragraph 4.2 of PPG15 states that `a historic area depends on 
much more than the quality of individual buildings - on the historic layout of 
property boundaries and thoroughfares; on a particular `mix' of uses; on 
characteristic materials; on appropriate scaling and detailing of contemporary 
buildings; on the quality of advertisements, shop fronts, street furniture and 
hard and soft surfaces; on vistas along streets and between buildings; and 
on the extent to which traffic intrudes and limits pedestrian use of spaces 
between buildings.'  Paragraph 4.4 sets out further aspects of an area's 
special interest. 

 
75. Unlike listed buildings, conservation areas are generally designated by the 

local planning authority, and they are not graded for quality.  Recognition of 
a conservation area as `outstanding' is no longer significant.  The term was 
employed only to bring conservation areas within the powers of the 
Secretary of State to give grants under section 10 of the Town and Country 
Planning (Amendment) Act 1972 and this has now been overtaken by other 
grant provisions (see below).  If the Council refer to the area as an 
`outstanding conservation area' in this sense, the Inspector may describe it 
as `recognised by the DOE under former arrangements as outstanding'. 
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Control of Demolition In Conservation Areas 
 
76.Section 74 controls, with some exceptions, the demolition of unlisted 

buildings in a conservation area by applying some of the provisions relating 
to listed building control.  Conservation area consent under section 74 is not 
needed to demolish a listed building (which requires listed building consent 
wherever it is located) or for the demolition of buildings within the same 
excepted classes as for listed buildings (IH 3A 20 above). 

 
77.The House of Lords judgement in the case of Shimizu (UK) Limited v 

Westminster City Council [1977] 1 All ER 481 changed the interpretation of 
the term "listed building" and, in relation to section 74, the interpretation of 
an unlisted building in a conservation area.  Whereas it was common practice 
to define a building (and therefore demolition of a building) as including part 
of a building, as set out in section 336 of the Town and Country Planning Act 
1990, it is now necessary to consider only the whole of the listed building, or 
unlisted building in a conservation area, as comprising "the building".  This 
means that demolition has to involve the total or substantial destruction of 
the principal building.  In the judgement, the partial demolition of a listed 
building is interpreted as being an alteration, which is still likely to require 
listed building consent.  The implication for unlisted buildings in conservation 
areas however is that partial destruction would not amount to demolition, 
and therefore would not require conservation area consent under section 74 
(see Appendix E of DOE Circular 14/97 and Appendix B of WO Circular 1/98.  
It is important to note that various paragraphs of PPG15 have been deleted 
or altered by Appendix E of 14/97). 

 
78.Whether works amount to demolition or alteration is a matter of fact and 

degree in each case.  Major works which fall short of complete demolition of 
the building, such as facade retention for redevelopment schemes, may still 
constitute demolition.  The destruction of a large part of a principal building 
which provides a site for redevelopment is likely to involve demolition 
requiring conservation area consent.  On the other hand, the removal of the 
fabric of part only of a building will not be works of demolition.  Section 74 
does not apply to certain descriptions of building by virtue of directions made 
by the Secretaries of State in England and Wales.  These are set out in DOE 
Circular 14/97, paragraph 28 and WO Circular 1/98, paragraph 20.  It is vital 
that Inspectors familiarise themselves with these categories. 

 
79.Appeals and call-in applications involving the demolition of unlisted buildings 

in conservation areas may now be dealt by inspectors with an appearance 
specialism (see paras 50-53 above). 

 
   
 
80.As local planning authorities and agents are now familiar with the advice in 

the Circulars, there should be very few, if any, cases where conservation area 
consent has been sought or refused for minor demolition works.  If any 
section 74/20 cases arise where the Inspector decides that the proposals do 
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not constitute demolition, it must be explained in the terms set out in 
Appendix E to Circular 14/97 that conservation area consent is not required 
and no further action will be taken on the section 20 appeal. 

 
Publicity for Planning Applications affecting Conservation Areas 
 
81.Section 73 requires publicity to be given to planning applications for 

development which would, in the opinion of the local planning authority, 
affect the character or appearance of a conservation area.  Paragraph 4.14 of 
PPG15 advises that development proposals which are outside a conservation 
area could affected its setting or views into or out of the area. 

 
Urgent Works to Preserve Unoccupied Buildings in Conservation Areas 
 
82.Section 76 enables the Secretary of State to direct that the powers under 

section 54 may be exercised in respect of an unlisted building in a 
conservation area and these would now be for the SSCMS. 

 
Development and Redevelopment In Conservation Areas 
 
83.The main types of conservation area cases coming before Inspectors will be 

(in all cases jurisdiction will be exercised by (or on behalf of) the SSETR: 
 
     (a)  planning appeals made under section 78 of the Town and Country  
           Planning Act 1990 against refusal, conditional permission or failure  
           to determine planning applications, whether or not involving  
           demolition; 
 
     (b) Conservation Area Consent appeals made under section 20 (by  
           virtue of section 74(3)) against refusal, conditional consent, or 
           failure to decide on applications for consent to demolish unlisted  
           buildings in conservation areas; 
 
     (c) called-in applications for conservation area consent (section 12)  
          (by virtue of section 74(3)) or for planning permissions (section 77  
           of the Town and Country Planning Act 1990) referred to the  
          Secretary of State; 
 
     (d) applications made to the Secretary of State by local planning  
           authorities under section 74(2)(a) for conservation area consent to  
           demolish an unlisted building in a conservation area. 
 
84. Applications made to or called-in by the Secretary of State may present 

some difficulty for the Inspector: see paragraph IH 3A.31 above.  
Conservation area purchase notices will raise issues similar to those in listed 
building purchase notice cases, but in relation to works of demolition only 
(see paragraphs IH 3A. 76-80 above).  Conservation area enforcement 
notices are covered in chapter 7C. 

 
Outline Applications 
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85. PPG15 advises planning authorities that they will often need to ask for 

detailed drawings, including elevations, which show the proposed 
development in its setting, before considering a planning application 
affecting a conservation area (paragraph 4.18).  'Special regard should be 
had for such matters as scale, height, form, massing, respect for the 
traditional pattern of frontages, vertical or horizontal emphasis, and detailed 
design (eg the scale and spacing of window openings, and the nature and 
quality of materials)'. 

 
86. In the light of this advice, Inspectors considering proposals where the 

architectural character of an area is an issue should consider carefully 
whether it is advisable to recommend or grant outline planning permission.  
Where this is a consideration, the relevant views of the all the parties should 
be obtained at the inquiry.  Inspectors do not have the power to require the 
submission of further details though they can, of course, request additional 
information. 

 
Considerations 
 
87. When considering proposals for development within conservation areas, 

Inspectors must pay special attention to the desirability of preserving or 
enhancing the character or appearance of that area.  This requirement is set 
down in section 72(1) and will always be a material consideration when 
dealing with appeals in conservation areas.  It should be clear in decision 
letters and reports to the Secretary of State that the Inspector has 
considered the statutory duty as to "whether the proposed development 
preserve or enhance the character or appearance of the conservation area?" 
The courts have ruled (High Court Note 86 - South Oxford DC vs SSE & J 
Donaldson March 1991) that Section 72 requires attention to be directed to 
the effect of development on the Conservation Area as a whole, not just the 
effect on particular parts. Where Inspectors are faced with cases involving 
large Conservation Areas, it may be appropriate to refer to the direct effect 
of the development on the particular part of the area but, in order to meet 
the test of Section 72, they should go on to conclude on the effect on the 
Conservation Area as a whole. 

88. In the High Court case of Steinberg v SSE [1988] 58 P & CR 453, it was held 
that the wrong negative issue had been addressed by the Inspector, ie 
whether the development would harm the area.  Subsequent decisions in the 
Court of Appeal and the House of Lords in the case of South Lakeland DC v 
SSE & Carlisle Diocesan Parsonages Board [1992] AUE R 573 have held that 
the term "preserve" can also mean to keep safe from harm. 

 
89. In a decision letter therefore, the question should be asked in the terms of 

section 72(1) of the Act.  If it is found that the development would have a 
negative effect on the character or appearance of the area, then the reasons 
for allowing it must outweigh this.  If the effect is considered to be neutral it 
may well be that the development would preserve the character etc, but it 
would be desirable to show reasons for allowing the development.  
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Expressions such as "negligible effect" or "minimal harm" should be avoided, 
because the courts can infer from this that there would be some harm 
(which the Court of Appeal assumed in the case of Bath Society v SSE 
[1991] 2 PLR 51, but the House of Lords did not in the South Lakeland case).  
In some cases there might be both detriment and preservation or 
enhancement (eg better architecture but increased noise), and these matters 
need to be weighed in the overall balance. 

90. Having spelt out the issues in terms of section 72(1), the Inspector should 
identify the special qualities of the area which contribute to its "character or 
appearance" as a conservation area, referring to any appraisal or policy 
statement by the local planning authority, where this is available.  If no 
statement about the conservation area is made available, the Inspectors are 
advised to raise this at the inquiry or, in written representation cases, to rely 
on their own observations made during the site visit.  An analysis of the 
existing character and appearance of the conservation area will be needed as 
a basis for an assessment of the likely impact of the proposed development.  
The minimum requirement would be an OS plan of the designated boundary 
of the conservation area, which may be included in the development plan. 

 
91. Where the Inspector concludes that either the character or the appearance 

of the area would be preserved or enhanced, this will weigh in favour of the 
proposal.  Sometimes the enhancement of the appearance of the area may 
be at odds with the preservation of the character (eg a change of use to 
enable a building to be extensively restored), and a balanced view needs to 
be taken of all the issues raised in the appeal.  Where neither the character 
nor the appearance would be preserved or enhanced, there will be a 
presumption against the grant of planning permission, though in 
exceptional cases the presumption may be overridden in favour of 
development which is desirable on grounds of some other public interest 
(PPG15, paragraph 4.19). 

 
92. Inspectors should bear in mind that the effect on the character or 

appearance of the area may be only one of several material considerations 
which need to be weighed in reaching a decision on development proposed 
within a conservation area.  There may be occasions when, even though 
the proposed development would neither preserve nor enhance the 
character or appearance of the area, this adverse effect would be 
outweighed by other positive benefits of the proposals which would justify 
the grant of planning permission or conservation area consent.  Provided 
that the Inspector has given full weight to section 72(1), it would be 
appropriate in such circumstances to make a balanced judgement taking 
into account all relevant considerations before making a decision or a 
recommendation to the Secretary of State. 

 
93. In considering the merits of proposals to carry out development in a 

conservation area, Inspectors should bear in mind that it is the character of 
the area rather than individual buildings that sections 71, 72 and 73 of the 
Act seek to preserve or enhance (PPG15, paragraphs 4.14-4.20 and WO 
Circular 61/96, paragraph 19).  Often the emphasis should be on control 
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rather than prevention, so as to allow the area to remain alive and 
prosperous but at the same time to ensure that any new development 
accords with its special architectural and visual qualities.  It will be 
important to see that every new building is designed not as a separate 
entity, but as part of a larger whole, which has a well established character 
of its own (paragraph 4.17).  Character may include things other than 
purely visual qualities, such as noise climate, but much will depend upon 
the local circumstances. 

 
94. An essential contribution to the character of a conservation area may be its 

residential component or its vitality as a market place or retail centre, or 
indeed the character of the area may rest on a combination of such 
elements.  In some areas it may be necessary for a change to occur; eg a 
row of weavers' cottages or shops that are economically obsolescent may 
not be capable of continuing in their original use and would need to find a 
compatible and viable present-day usage.  However, care should be taken 
when dealing with possible losses of residential units or of retail content or 
continuity.  Such losses may be small individually, but collectively they can 
effectively erode the character of the area as much as the more obvious 
physical changes.  Caution, as usual, should be exercised where issues of 
precedent arise. 

 
95. The general presumption should be in favour of retaining buildings which 

make a positive contribution to the conservation area and any proposals to 
demolish such buildings should be assessed against the same broad criteria 
as proposals to demolish listed buildings (listed in PPG15, paragraph 3.16-
3.19).  Where there are proposals to demolish a building which makes little 
or no such contribution, consent to demolish should not be granted unless 
there are acceptable and detailed plans for any redevelopment.  (PPG15, 
paragraph 4.27 and WO Circular 61/96, paragraph 33). 
 

96. In order to avoid an unsightly future gap which might occur from a delayed 
or abandoned development, or in the absence of any proposal, consent for 
demolition may be granted subject to a condition which prohibits demolition 
before the granting of planning permission for successor development and 
the making of a contract to carry it out (section 17(3), and PPG15, 
paragraph 4.29).  For other conditions which may be attached see also IH 
Chapter 3A paragraph 99 below. 
 

97. There is no bar against new and modern designs as such in conservation 
areas.  Many conservation areas are composed of buildings of differing 
periods and styles of design which illustrate how the area has evolved, and 
indeed how it is continuing to evolve.  The problems which can arise with 
new infill development are often those of scale and material rather than 
stylistic design but all proposals must be judged against the requirements 
of section 72. 
 

98. Some proposals for development may clearly involve the total or 
substantial demolition of a building, but a separate conservation area 
consent application, though needed, may not have been made.  If on the 
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facts of a case an Inspector considers that consent for demolition is 
needed, this should be drawn to the attention of the parties at an inquiry 
and in decision letters on appeals under section 78 of the Town and 
Country Planning Act 1990 (the closing paragraphs in Inspector Standard 
Text (sheet `A') cover this).  It could be confusing and misleading to the 
parties however, to refer to the general need to obtain conservation area 
consent, when this is unlikely to be necessary for the proposed 
development. 

 
Conditions 
 
99. It will always be necessary to impose a time limiting condition when 

granting conservation area consent, and other conditions may also be 
appropriate (WO Circular 61/96, paragraph 34).  Conditions should be 
necessary and reasonable, as well as enforceable and precise; they should 
relate to the matter for which consent is sought and fulfill a conservation 
area purpose.  Separate sets of conditions are needed when conservation 
area consent and planning permission are both granted.  Examples are 
given in Appendices C and D attached to the end of the chapter. 

 
Transferred Appeals 
 
100. Almost all appeals under section 78 of the Town and Country Planning Act 

1990 are transferred to Inspectors for decision.  The same applies to 
appeals relating to the demolition of unlisted buildings in conservation 
areas.  The comments about writing decision letters in Inspector 
Handbook chapter 3A paragraph 55 above should be noted. 

 
Grants and Loans 
 
101. Section 77 provides that EH and Cadw may give grants and loans where 

these would make a significant contribution to the preservation or 
enhancement of the character of appearance of a conservation area.  
Section 80 provides for the making of grants in connection with a town 
scheme agreement made under section 79.  Grant-aiding of heritage 
bodies under the Special Grants Programme and Environmental Grant 
Fund are now transferred to the DCMS. 

 
Trees 
 
102. Sections 197-210 of the Town and Country Planning Act 1990 relate to 

tree preservation orders (see Chapter D3).  Section 211 of the Act 
extends the controls (prohibiting the cutting down, topping, lopping, 
uprooting, willful damage or willful destruction without consent) of section 
198 to any unprotected trees in a conservation area, except (a) where 
exempted by regulation under section 212, (b) where the tree is dying, 
dead or has become dangerous (section 198(6)), or (c) so far as may be 
necessary for the prevention or abatement of a nuisance (see also PPG15, 
paragraphs 4.38-4.40 and DOE Circular 36/78 (Welsh Office 64/78)). 
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Advertisements 
 
103. Virtually all outdoor advertisements are now within the scope of the control 

regime set out in the Town and Country Planning (Control of 
Advertisements) Regulations (SI 666: 1992) (also the subject of Circular 
5/92 (WO Circular 14/92)).  Planning policy guidance is also given in PPG19 
(March 1992) and PPG15, paragraphs 4.31 - 4.37.  The fundamental 
purpose of such control is to safeguard "amenity" and "public safety".  The 
former may well include the special character of appearance of 
conservation areas as well as the character and setting of listed buildings.  
The latter relates to such matters as possible conflict with air and sea 
navigational aids, railway and tramway signaling and road traffic signs and 
to the possibly distracting effect which a proposed advertisement may have 
on drivers.  Where public safety is raised as an issue, it must always be 
addressed in the Inspector's decision letter.  However, where it is not 
raised, there is no need to refer to it unless the Inspector sees some 
particular objection, bearing in mind that this will usually require reference 
back to the parties.  Advice on the possible effect of advertisements on 
public safety is given in Appendix B to the Annex to Circular 5/92. 

 
104. The Regulations currently apply different standards to Areas of Special 

Control which have been approved by the Secretary of State under 
Regulation 18 of the Town and Country Planning (Control of 
Advertisements) Regulations 1992 (about 45% of the area of England and 
Wales).  These are mainly rural but may also be defined within towns in 
special circumstances (eg to include important groups of listed buildings) 
as mentioned in PPG19 (paragraph 27).  Conservation area designation 
does not necessarily justify such special control status but may be a 
material consideration in the designation of Areas of Special Control.  The 
PPG draws attention to the need to exercise normal powers of 
advertisement control more stringently in conservation areas (paragraphs 
17 and 22-24).  It also gives advice on advertisement control in relation to 
listed buildings. 

 
105. The 1992 Regulations also define, in Class A of Schedule 2, a category of 

advertisement, generally excepted from control, ie captive balloons, for 
which consent must be sought in conservation areas.  Similarly, in 
Schedule 3, certain types of advertisement to which deemed consent 
normally applies, such as illuminated business advertisements and some 
temporary hoardings, require express consent in conservation areas.  It is 
worth noting that section 222 of the 1990 Town and Country Planning Act 
gives deemed planning permission for advertisements displayed in 
accordance with the 1992 Regulations (if such display indeed constitutes 
development) but that listed building consent will still be required where 
appropriate.  Advertisements close to listed buildings and ancient 
monuments may also affect their settings and this must be assessed. 

 
106. Considerations of "amenity" also include levels of illumination as well as 

straightforward daytime visual prominence or intrusiveness.  Guidance is 
given in paragraph 11 of PPG19.  In urban areas, considerations such as 
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the presence of conservation areas and the settings of listed buildings, 
are important considerations (paragraph 12-14) and it is also reasonable 
to have regard to both present and future patterns of land use (eg as 
proposed in the relevant development plan for the area).  Criteria for 
deciding applications and appeals involving posters sites are given in the 
Annex to PPG19 and advertisements which are excepted from control are 
set out in Part II of the Annex to Circular 5/92. 

 
HISTORIC GARDENS 
 
The Register of Historic Parks and Gardens 
 

107. The Register of Parks and Gardens of Special Interest in England is 
compiled and maintained by EH, and by Cadw in Wales.  Sites of 
exceptional interest are assessed as grade I, those of great historic 
interest as grade II* and those of special historic interest as grade II.  
The grades of the registered sites are independent of any listed building 
within the site.  Although inclusion in the Register affords no statutory 
protection to the gardens so listed, local planning authorities are 
requested to protect registered parks and gardens in preparing 
development plans and in determining planning applications (see PPG15, 
paragraphs 2.24, 6.38 and A.16 in Annex A, and WO Circular 61/96, 
paragraph 16).  In Wales planning authorities are required to consult 
Cadw on proposals likely to affect registered parks and gardens in grades 
I and II* and the Garden History Society on applications impacting on all 
registered parks and gardens (WO Circular 61/96, Annex B).  Protection 
of registered gardens may be obtained indirectly where they are within a 
designated conservation area or form part of the setting of a listed 
building, in which case normal section 66 and 72 considerations would 
apply. 

 
 WORLD HERITAGE SITES 

 
108. The World Heritage Convention, which was ratified by the UK in 1984, 

provides for the identification, protection, conservation and 
presentation of cultural and natural sites of outstanding universal value.  
Individual governments are responsible for nominating sites and the 
number of World Heritage Sites listed in England and Wales (see PPG15 
paragraph 6.35 and WO 61/96 paragraph 13) is currently on the 
increase.  Inclusion in the list highlights the outstanding international 
importance of the site as a key material consideration in determining 
planning and listed building consent applications and appeals.  In 
PPG15, paragraph 2.23, local planning authorities are required to 
formulate specific planning policies for protecting these sites in 
development plans.  Great weight should be attached to the need to 
protect them for the benefit of future generations as well as our own.  
Significant development proposals affecting World Heritage Sites will 
generally require formal environmental assessment in order to fully 
evaluate their impact. 

            APPENDIX A 
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EXAMPLE OF DECISION - LISTED BUILDING CONSENT 
 
For the above reasons, and in exercise of the powers transferred to me, I hereby 
allow "this/your appeal and grant listed building consent for*, in accordance with 
the terms of the application No * dated * and the plan*s submitted therewith, 
subject to the following condition*s: 
 
1. Commencement 
 
 The works hereby authorised shall be begun not later than [usually 5 years] 

from the date of this letter; 
 
 Source: Section 18 PLBCA, PPG15 Annex B.9, WO 61/96 Annex F. 
 
2. Demolition 
 
 The works of demolition hereby authorised shall not be carried out before a 

contract has been made for the carrying out of works of redevelopment of 
the site and planning permission has been granted for the redevelopment 
for which the contract provides; 

 
 Source: Section 17(3) PLBCA, PPG15 Annex B.5, WO 61/96 Annex F. 
 
3. Demolition by hand 
 
 The demolition of [specify] shall be carried out by hand [or by hand-held 

tools] and the materials stored for re-use in [specify]; 
 
 Source: Section 16(1) PLBCA, WO 61/96 Annex F. 
 
4. Statutory Recording 
 
 Attention is drawn to section 8(2)(b) and (c) of the Planning (Listed 

Buildings and Conservation Areas) Act 1990 whereby demolition may not be 
undertaken (notwithstanding the terms of this consent) until a months 
notice of the proposal has been given to the Royal Commission on the 
Historical Monuments of England, Alexander House, 19 Fleming Way, 
Swindon SN1 2NG, or the Royal Commission on the Ancient & Historical 
Monuments of Wales, Plas Crug, Aberystwyth SY23 1NJ, and the 
Commission subsequently have either been given reasonable access to the 
listed building or have stated that they have completed their records of the 
listed building or that they do not wish to record it. 

 
 Source: Section 8(2) PLBCA, PPG15 para 3.22 and Annex B.4, WO 

61/96 para 81. 
 
5. Access for Recording 
 
 For a period of [eg 14 days] before any work commences, access to the 

building shall be given to [name of person/body or] a person/body 
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nominated by the local planning authority for the purpose of recording the 
building [or interior] by making measured drawings or taking photographs. 

 
 Source: Section 16(1) PLBCA, WO 61/96 Annex F. 
 
6. Detailed Design (eg - doors, windows, roofs) 
 
 The [specify feature/s] included in the works/alterations hereby approved 

shall be [specify design or materials]. 
 
 Source: Section 17(2) PLBCA, PPG15 Annex B10, WO 61/96 Annex F. 
 
7. Incorporation of Features 
 
 The [architectural feature/location] shall be used/incorporated in the 

works/alterations/extension hereby permitted. 
 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
8. Preservation of Features 
 
 The following [architectural features] shall be removed [under the 

supervision of a specialist contractor approved by the local planning 
authority] and stored in a suitable place to be agreed with the local planning 
authority. 

 
 The [architectural feature] shall be retained in situ and shall be protected 

during the alteration works. 
 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
9. Protection of Features 
 
 Before any work hereby permitted is commenced, steps shall be taken to 

secure the safety and stability of that part of the building [or architectural 
feature] which is to be retained in accordance with condition [state number] 
above.  [Such steps shall, where necessary, include measures to strengthen 
any wall or vertical surface; to support any floor, roof or horizontal surface; 
and to provide protection for the building against the weather during the 
progress of the works.] 

 
 Source: Sections 16(1) & 17(1) PLBCA, WO 61/96 Annex F 
 
10. Making Good 
 
 Upon completion of the works hereby approved, any damage caused to the 

building by the works shall be made good. 
 
 Source: Section 17(1)(b) PLBCA. 
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11. Enabling Development 
 
 Before the new buildings/dwellings hereby permitted are occupied [or the 

new use commenced], the listed building [name] shall have been repaired 
and restored completely in accordance with the submitted plans [drawing 
nos] and/or the schedule of works. 

 
* An applicant for any consent, agreement or approval required by a condition 
of this consent has a statutory right of appeal to the Secretary of State if consent, 
agreement or approval is refused or granted conditionally or if the authority fail to 
give notice of their decision within the prescribed period. 
 
* This letter does not convey any approval or consent which may be required 
under any enactment, bye-law or regulation other than Sections 7 and 8 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990. 
 
Yours faithfully 
 
 
 
 
 
 
 
...................... 
Inspector 
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            APPENDIX B 

EXAMPLE OF DECISION - PLANNING PERMISSION AND LISTED 
BUILDING CONSENT 
 
For the above reasons, and in exercise of the powers transferred to me, I hereby 
allow both of *these *your appeals, and:-  
 
 Planning Permission (Appeal Ref No....) 
 
(a) grant planning permission for*, in accordance with the terms of the 

application Nos * and * dated respectively * and * and the plan*s submitted 
therewith, subject to the following condition*s: 

 
1. The development hereby permitted shall be begun before the expiration of 

five years from the date of this letter. 
 
 Listed Building Consent (Appeal Ref No....) 
 
(b) grant listed building consent for*, in accordance with the terms of the 

application Nos * and * dated respectively * and * and the plan*s submitted 
therewith, subject to the following condition*s: 

 
1. Commencement 
 
 The works hereby authorised shall be begun not later than [usually 5 years] 

from the date of this letter; 
 
 Source: Section 18 PLBCA, PPG15 Annex B.9, WO 61/96 Annex F. 
 
2. Demolition 
 
 The works of demolition hereby authorised shall not be carried out before a 

contract has been made for the carrying out of works of redevelopment of 
the site and planning permission has been granted for the redevelopment 
for which the contract provides; 

 
 Source: Section 17(3) PLBCA, PPG15 Annex B.5, WO 61/96 Annex F. 
 
3. Demolition by hand 
 
 The demolition of [specify] shall be carried out by hand [or by hand-held 

tools] and the materials stored for re-use in [specify]; 
 
 Source: Section 16(1) PLBCA, WO 61/96 Annex F. 
 
4. Statutory Recording 
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 Attention is drawn to section 8(2)(b) and (c) of the Planning (Listed 
Buildings and Conservation Areas) Act 1990 whereby demolition may not be 
undertaken (notwithstanding the terms of this consent) until a months 
notice of the proposal has been given to the Royal Commission on the 
Historical Monuments of England, Alexander House, 19 Fleming Way, 
Swindon SN1 2NG, or the Royal Commission on the Ancient & Historical 
Monuments of Wales, Plas Crug, Aberystwyth SY23 1NJ, and the 
Commission subsequently have either been given reasonable access to the 
listed building or have stated that they have completed their records of the 
listed building or that they do not wish to record it. 

 
 Source: Section 8(2) PLBCA, PPG15 para 3.22 and Annex B.4, WO 

61/96 para 81. 
 
5. Access for Recording 
 
 For a period of [eg 14 days] before any work commences, access to the 

building shall be given to [name of person/body or] a person/body 
nominated by the local planning authority for the purpose of recording the 
building [or interior] by making measured drawings or taking photographs. 

 
 Source: Section 16(1) PLBCA, WO 61/96 Annex F. 
 
6. Detailed Design (eg - doors, windows, roofs) 
 
 The [specify feature/s] included in the works/alterations hereby approved 

shall be [specify design or materials]. 
 
 Source: Section 17(2) PLBCA, PPG15 Annex B10, WO 61/96 Annex F. 
 
7. Incorporation of Features 
 
 The [architectural feature/location] shall be used/incorporated in the 

works/alterations/extension hereby permitted. 
 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
8. Preservation of Features 
 
 The following [architectural features] shall be removed [under the 

supervision of a specialist contractor approved by the local planning 
authority] and stored in a suitable place to be agreed with the local planning 
authority. 

 
 The [architectural feature] shall be retained in situ and shall be protected 

during the alteration works. 
 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
9. Protection of Features 
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 Before any work hereby permitted is commenced, steps shall be taken to 

secure the safety and stability of that part of the building [or architectural 
feature] which is to be retained in accordance with condition [state number] 
above.  [Such steps shall, where necessary, include measures to strengthen 
any wall or vertical surface; to support any floor, roof or horizontal surface; 
and to provide protection for the building against the weather during the 
progress of the works.] 

 
 Source: Sections 16(1) & 17(1) PLBCA, WO 61/96 Annex F 
 
10. Making Good 
 
 Upon completion of the works hereby approved, any damage caused to the 

building by the works shall be made good. 
 
 Source: Section 17(1)(b) PLBCA. 
 
11. Enabling Development 
 
 Before the new buildings/dwellings hereby permitted are occupied [or the 

new use commenced], the listed building [name] shall have been repaired 
and restored completely in accordance with the submitted plans [drawing 
nos] and/or the schedule of works. 

 
* An applicant for any consent, agreement or approval required by a condition 
of this consent has a statutory right of appeal to the Secretary of State if consent, 
agreement or approval is refused or granted conditionally or if the authority fails to 
give notice of their decision within the prescribed period. 
 
* The developer's attention is also drawn to the enclosed note relating to the 
requirements of the Buildings (Disabled People) Regulations 1987. 
 
* This letter does not convey any approval or consent which may be required 
under any enactment, bye-law or regulation other than section 57 of the Town and 
Country Planning Act 1990 and sections 7 and 8 of the Planning (Listed Buildings 
and Conservation Areas) Act 1990. 
 
Yours faithfully 
 
 
 
Inspector 
*Enc 
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            APPENDIX C 

EXAMPLE OF DECISION - CONSERVATION AREA CONSENT 
 
For the above reasons, and in exercise of the powers transferred to me, I hereby 
allow *this *your appeal and grant conservation area consent for *, in accordance 
with the terms of the application No * dated * and the plan*s submitted therewith, 
subject to the following condition*s: 
 
1. Commencement 
 
 The works hereby authorised shall be begun not later than [usually 5 years] 

from the date of this letter; 
 
 Source: Section 18 PLBCA, PPG15 Annex B.9, WO 61/96 Annex F. 
 
2. Demolition 
 
 The works of demolition hereby authorised shall not be carried out before a 

contract has been made for the carrying out of works of redevelopment of 
the site and planning permission has been granted for the redevelopment 
for which the contract provides; 

 
 Source: Section 17(3) PLBCA, PPG15 Annex B.5, WO 61/96 Annex F. 
 
3. Preservation of Features 
 
 The following [architectural features] shall be removed [under the 

supervision of a specialist contractor approved by the local planning 
authority] and stored in a suitable place to be agreed with the local planning 
authority. 

 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
4. Protection of Features 
 
 Before any work hereby permitted is commenced, steps shall be taken to 

secure the safety and stability of that part of the building [or architectural 
feature] which is to be retained in accordance with condition [state number] 
above.  [Such steps shall, where necessary, include measures to strengthen 
any wall or vertical surface; to support any floor, roof or horizontal surface; 
and to provide protection for the building against the weather during the 
progress of the works.] 

 
 Source: Sections 16(1) & 17(1) PLBCA, WO 61/96 Annex F 
 
* An applicant for any consent, agreement or approval required by a condition 
of this consent has a statutory right of appeal to the Secretary of State if consent, 
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agreement or approval is refused or granted conditionally or if the authority fail to 
give notice of their decision within the prescribed period. 
 
* This letter does not convey any approval or consent which may be required 
under any enactment, bye-law or regulation other than section 74 of the Planning 
(Listed Buildings and Conservation Areas) Act 1990. 
 
Yours faithfully 
 
 
 
 
 
.................. 
Inspector 
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            APPENDIX D 

EXAMPLE OF DECISION - PLANNING PERMISSION AND CONSERVATION 
AREA CONSENT 
 
For the above reasons, and in exercise of the powers transferred to me, I hereby 
allow both of *these *your appeals, and:-  
 
 Planning Permission (Appeal Ref No....) 
 
(a) grant planning permission for *, in accordance with the terms of the 

application Nos * dated respectively* and the plan*s submitted therewith, 
subject to the following condition*s: 

 
1. The development hereby permitted shall be begun before the expiration of 

five years from the date of this letter. 
 
 * The features carefully removed from the building and preserved in 

accordance with conditions...of the conservation area consent also granted 
at this time, shall be incorporated in the works of alteration/extension to 
which this permission relates.......(Note: The position in which each feature 
is to be replaced must be specified in the condition or on a suitable plan 
which is referred to in the condition). 

 
 * The works of alteration/extension hereby permitted shall be 

completed so far as practicable using the original materials of the existing 
building. 

 
 * The details of the external materials used in the 

alterations/extensions hereby permitted shall in all respects match those of 
the existing building. 

 
 Conservation Area Consent (Appeal Ref No....) 
 
(a) grant conservation area consent for *, in accordance with the terms of the 

application Nos * dated respectively* and the plan*s submitted therewith, 
subject to the following condition*s: 

 
1. Commencement 
 
 The works hereby authorised shall be begun not later than [usually 5 years] 

from the date of this letter; 
 
 Source: Section 18 PLBCA, PPG15 Annex B.9, WO 61/96 Annex F. 
 
2. Demolition 
 
 The works of demolition hereby authorised shall not be carried out before a 

contract has been made for the carrying out of works of redevelopment of 
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the site and planning permission has been granted for the redevelopment 
for which the contract provides; 

 
 Source: Section 17(3) PLBCA, PPG15 Annex B.5, WO 61/96 Annex F. 
 
3. Preservation of Features 
 
 The following [architectural features] shall be removed [under the 

supervision of a specialist contractor approved by the local planning 
authority] and stored in a suitable place to be agreed with the local planning 
authority. 

 
 Source: Section 17(1)(a) PLBCA, WO 61/96 Annex F. 
 
4. Protection of Features 
 
 Before any work hereby permitted is commenced, steps shall be taken to 

secure the safety and stability of that part of the building [or architectural 
feature] which is to be retained.  [Such steps shall, where necessary, 
include measures to strengthen any wall or vertical surface; to support any 
floor, roof or horizontal surface; and to provide protection for the building 
against the weather during the progress of the works.] 

 
 Source: Sections 16(1) & 17(1) PLBCA, WO 61/96 Annex F 
 
* An applicant for any consent, agreement or approval required by a condition 
of this consent has a statutory right of appeal to the Secretary of State if consent, 
agreement or approval is refused or granted conditionally or if the authority fail to 
give notice of their decision within the prescribed period. 
 
* The developer's attention is also drawn to the enclosed note relating to the 
requirements of the Buildings (Disabled People) Regulations 1987. 
 
* This letter does not convey any approval or consent which may be required 
under any enactment, bye-law or regulation other than section 57 of the Town and 
Country Planning Act 1990 and section 74 of the Planning (Listed Buildings and 
Conservation Areas) Act 1990. 
 
Yours faithfully 
 
 
 
 
.................. 
Inspector 
 
*Enc 
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            APPENDIX E 

MINIMUM COMPENSATION 
 
1. A CPO which is submitted to the Secretary of State for compensation under 
s47(1) of the 1990 Act (or is made by him) may include a direction for minimum 
compensation.  This may be done under s50 of the Act where the listed building in 
question is considered to have been deliberately allowed to fall into disrepair in 
order to justify its demolition and to facilitate redevelopment of the site.  Section 
50(6) and (8) expressly provide for appeals to the Magistrate's Court or 
(subsequently) to the Crown Court against the inclusion of the direction in the 
made Order. 
 
2. The appeals procedure in s50(6) and (8) is exercisable at the option of the 
person affected by the direction but it is still open for the Secretary of State to 
consider the inclusion of the direction for minimum compensation with regard to 
facts or circumstances which have not been presented to a Court. 
 
3. Where a person having an interest in the building has not made an 
application to the Magistrate's Court under s50(6) the Inspector should, if 
objections to the direction are raised at the inquiry, consider whether a minimum 
compensation direction would be appropriate with regard to the facts of the case.  
Any relevant evidence or submissions relating to the inclusion or removal of the 
minimum compensation direction should be duly reported in the parties' cases and 
facts found.  The Inspector may then derive any appropriate conclusion or make a 
related recommendation which will assist the Secretary of State in his decision to 
confirm the Order with or without modifications (eg that the Order be confirmed 
subject to a modification which deletes the minimum compensation direction). 
 
4. Where the person having an interest in the building has made a previous 
application to the Magistrate's Court and an Order to remove the minimum 
compensation direction has been declined, it will not be appropriate for the 
Inspector to draw conclusions on evidence which was available to the Court.  The 
Inspector should still however report any relevant evidence or submissions relating 
to the minimum compensation direction and record the finding of the Court and 
the date of the hearing.  The Inspector should highlight any new evidence 
presented at the inquiry and the reasons why this evidence was not available to 
the Court and the Inspector may draw any appropriate conclusion from the new 
evidence on the minimum compensation direction which will assist the Secretary of 
State in his decision. 
 
5. Where an application has been made to a Court under s50(6) or (8) and the 
Court has ordered the minimum compensation direction to be removed  from the 
CPO, then it is the end of the matter.  The Inspector should consider the CPO on 
the basis that there is not such direction in the Order. 
 
6. Since the Secretary of State will only authorise a LPA's compulsory 
acquisition of a listed building where satisfied that it is expedient to make provision 
for its preservation (s47(1)(b)), considerations of economic viability may arise.  In 
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such an event, the fact that a minimum compensation direction has been made 
may affect the financial calculations.  If comprehensive valuation evidence is 
brought forward, it may be appropriate for Inspectors to review such evidence 
(and reach conclusions on viability) on the alternative assumptions of the 
direction's inclusion or removal from the CPO on its confirmation. 
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            APPENDIX F 

DECISION LETTERS - CHECKLIST 
 
This checklist aims to help Inspectors to avoid some common errors encountered 
in decision letters.  It is not comprehensive and is set out in no particular order of 
importance:- 
 
1. Is listed building/conservation area consent required for what is proposed? 
 
 NB (i) Freestanding new development within the curtilage of a listed 

building does not need listed building consent; 
 
  (ii) alterations to an unlisted building in a conservation area which 

do not involve the total or substantial demolition of the building do 
not need conservation area consent. 

 
2. Should the appeal have been recovered for determination by the Secretary 
of State?  See paragraph 3A.49 above. 
 
3. Listed building consent is not needed for works to listed buildings which are 
also scheduled ancient monuments (s61 of the 1990 Act). 
 
 NB (i) Other sections of the Act do apply, in particular ss.66, 67 and 

72; 
 
  (ii) normal listed building control applies to parts of the curtilage 

falling outside the area of the scheduled monument. 
 
4. Should applications for the change of use of a listed building be treated as 
applications for alterations to a listed building where works would be necessary? 
 
5. The restriction on works affecting the character of a listed building is 
covered by s.7 of the Act.  The general duty with regard to conservation areas is 
covered by s.72(1). 
 
6. The retention of works already carried out to listed buildings is dealt with by 
s.8(3) of the Act, not by s.73A of the Town and Country Planning Act 1990. 
 
7. Is it perfectly clear from your decision letter that you are dealing with either 
an application for listed building consent or an application for conservation area 
consent?  Is it also made clear in the decision whether listed building consent is 
sought for the demolition or partial demolition/alteration of the listed building?  Are 
the appropriate criteria applied in each case, and is the appeal determined 
accordingly? 
 
8. If consent is granted, are the closing paragraphs appropriate to the subject 
of the appeal(s)?  See Appendices A-D. 
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 3B: ARCHAEOLOGY AND ANCIENT MONUMENTS 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying out their 
role consistently and effectively. The Inspectors’ Handbook provides advice on procedural 
and policy matters drawing on relevant Court judgements and the practical experience of 
Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy changes, Court 
decisions and practical experience. In the unlikely event that conflict arises between national 
policy and guidance, and a part of the Handbook, that particular part will not be given any 
weight.  
 
The Planning Inspectorate is also working with Communities and Local Government on a 
new streamlined format for the Handbook to reflect the Killian Pretty recommendation that 
planning needs to be more user-friendly. 
 
 
 
What's New 
 
The subject of archaeology was formerly included along with listed buildings and 
conservation areas in Chapter 3A.  This new and separate chapter has been created to reflect 
the growth in the subject's importance in recent years.  More space has been devoted to 
archaeological issues arising in S77/S78 casework.  Information about the Ancient 
Monuments and Archaeological Areas Act 1979, designated Areas of Archaeological 
Importance and scheduled monuments is also included as before, but has been updated with 
references to the Department of Culture, Media and Sport (DCMS). 
 
Advice on listed buildings, conservation areas and World Heritage Sites remains in the 
newly revised Chapter 3A.  
  
References 
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DoE Circular 20/92 sets out the responsibilities for conservation policy and casework;  the 
functions of the Secretary of State under Sections 1 and 2 of the 1979 Act are allocated to 
the Secretary of State for Culture, Sport and the Media (formerly National Heritage).  
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PPG16 `Archaeology and Planning' and WO Circular 60/96 `Planning and the Historic 
Environment - Archaeology' contain policy on archaeological protection and is relevant to a 
wide range of appeal and S77 casework. 
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 3B: ARCHAEOLOGY AND ANCIENT MONUMENTS 
 
 

Introduction 
 
3B.1  This Chapter deals with archaeology and ancient monuments, and is in two 
parts.  The first part sets out some definitions, looks briefly at the organisation of 
archaeology and considers the provisions of the Ancient Monuments and Archaeological 
Areas Act (AMAAA), which deals with scheduled monuments and Areas of Archaeological 
Importance.  The second part deals with archaeological issues in S78/77 casework and gives 
advice on circumstances where the proposed development has known or potential 
implications for archaeological remains or deposits.   
 

PART 1:  ORGANISATION AND LEGISLATION 
 

The organisation of archaeology 
 
3B.2  The Ancient Monuments and Archaeological Areas Act 1979 as amended by 
the National Heritage Act of 1983 contains the principal code relating to ancient monuments 
(see 3B.13 below).  The powers granted by AMAAA are exercised by the Secretary of State 
for Culture, Sport and the Media, English Heritage and local authorities.  
 
3B.3  The central government office is the Department for Culture, Sport and the 
Media.  It has policy responsibility for all aspects of archaeology and has sponsorship 
responsibilities for English Heritage.   
 
3B.4  English Heritage is a non-departmental public body and the government's 
official adviser.  It is also the major source of public funding for rescue archaeology and 
repairs to ancient monuments.  It is currently in the middle of a programme to assess and 
add to existing scheduled monuments. 
 
3B.5  National survey and data collection is the responsibility of the Royal 
Commissions for England and Wales who maintain the National Monuments Record.  
 
3B.6  The County Archaeologist will usually be responsible for the maintenance of 
the Sites and Monuments Record (SMR), which is a county-based record of known 
archaeological sites, although in London the responsibility lies with English Heritage. 
 
3B.7  PPG16 gives advice on the planning aspects of archaeology.  Local planning 
authorities may include policies on archaeology within their development plans and will 
have regard to any archaeological interests when dealing with planning applications.  They 
are usually advised on archaeological matters by the County Archaeologist or in certain 
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circumstances by an archaeologist employed by the planning authority or by a closely 
related archaeological trust.   
 
3B.8  In Wales, central responsibility lies with the Welsh Office, advised by Cadw, 
the Welsh Historic Monuments Executive Agency.  In terms of local government, four 
archaeological trusts are responsible for archaeology and these fulfil the County 
Archaeologist's role for the whole of Wales.   
 
3B.9  The professional organisation for archaeologists is the Institute of Field 
Archaeologists.  The IFA has brought out a variety of guidelines on conduct and work 
standards which underpin the work of professional archaeologists.   
 
3B.10  The study of archaeology in England and Wales is carried out by a myriad of 
bodies and individuals.  Professional archaeologists can be employed by universities, 
museums, English Heritage, the National Trust, archaeological trusts, local authorities and 
commercial organisations.  There is also a strong tradition of amateur archaeology.   
 
3B.11  Within the planning system, the distinction between archaeological curators, 
academics, researchers, contractors, consultants, surveyors and interest groups is often 
blurred because of the way in which each group operates.  An archaeological unit might for 
example advise the local authority on archaeological matters, give the developer a 
preliminary view of the likely archaeological interest of a site and the cost and duration of 
any investigation, and tender for archaeological contracts.  It can be funded from a number 
of different sources including the local authority and English Heritage and private 
consultancy fees.   
 
3B.12  There are now a number of very commercially-minded archaeological units 
and companies operating regionally or nationally who will compete with other 
archaeological contractors for investigative work, whether desktop assessments, evaluations 
or excavation, and for consultancy work for planning authorities and private companies, and 
this will naturally bring them within the ambit of the planning appeals system.  Inspectors 
will need to bear in mind the particular interests of archaeological bodies involved in S78/77 
work.  
 

Ancient Monuments and Archaeological Areas Act 1979 
 
3B.13  The Ancient Monuments and Archaeological Areas Act 1979 is in 3 parts.  
Parts I and III are concerned with the protection and preservation of identifiable monuments 
above and below ground, while Part II relates to the designation of `Areas of Archaeological 
Importance' and provides for the investigation of development sites where the presence of 
archaeological deposits is known or reasonably expected.  Parts of the legislation were later 
amended by the National Heritage Act 1983.  The Encyclopedia of Planning Law and 
Practice reprints the 1979 Act as amended by the 1983 Act.  Policy Unit (rm 1406, ext 8750) 
can provide Inspectors with copies of Acts or extracts.      
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Definitions under the AMAAA 
 
Monument 
 
3B.14  According to S61 of the AMAAA, a monument is:  
 
  (a)  any building, structure or work, whether above or below the surface of 

the land, and any cave or excavation (but not an ecclesiastical building used 
as such); 

 
  (b)  any site comprising the remains of any such building, structure or work 

or of any cave or excavation; 
 
  (c)  any site comprising, or comprising the remains of, any vehicle, vessel, 

aircraft or other movable structure or part thereof which neither constitutes 
nor forms part of any work which is a monument within paragraph (a) 
above.  The object or its remains have to be a matter of public interest, and 
there are other exclusions relating to vessels protected by an order under the 
Protection of Wrecks Act 1973. 

 
3B.15  Any machinery attached to a monument is regarded as part of the monument 
if it cannot be detached without being dismantled. 
 
3B.16  The definition of `remains' is wide.  It includes any trace or sign of the 
previous existence of the thing in question. 
 
3B.17  The site of a monument is a broad concept.  It includes not only the land on 
or in which the monument is situated but any land `comprising or adjoining it ... essential for 
the monument's support and preservation'. 
 
Scheduled monument 
 
3B.18  A scheduled monument is a monument that is included in the Schedule of 
monuments kept by the Secretary of State pursuant to section 1(1) of the Ancient 
Monuments and Archaeological Areas Act 1979 (AMAAA).  Scheduling is the principal 
means of protecting a monument under AMAAA.  See also 3B.24-31.   
 
Ancient monument 
 
3B.19  An ancient monument is defined by S61 of the AMAAA as 
 
  (a) any scheduled monument, and 
 
  (b) any other monument which in the opinion of the Secretary of State is of 

public interest by reason of the historic, architectural, traditional, artistic or 
archaeological interest attaching to it. 
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3B.20  Section 10 of the AMAAA authorises the Secretary of State to acquire 
compulsorily any ancient monument for the purpose of securing its preservation.  Powers to 
enter into guardianship agreements also extend to ancient monuments. 
 
Protected monument 
 
3B.21  A protected monument is defined by S28 of the AMAAA as: 
 
  (a)  any scheduled monument; and 
 
  (b)  any other monument under the ownership or guardianship of the 

Secretary of State, the Commission (ie English Heritage) or a local authority 
by virtue of the AMAAA. 

 
3B.22  A person who without lawful excuse destroys or damages any protected 
monument is (subject to certain criteria) guilty of an offence under S28 of the AMAAA.  
 
Archaeological remains 
 
3B.23  `Archaeological remains' is not defined by AMAAA.  In this Chapter, it is 
used as an all embracing term covering everything from upstanding ancient monuments and 
historic landscapes to buried remains.  It includes all evidence of man's activities from the 
earliest times to the recent past.   
   

Scheduled monuments 
 
3B.24  Scheduling is the principal means of protecting a monument.  Responsibility 
for the scheduling of ancient monuments and scheduled monument consent under Part I of 
the AMAAA rests with the SSCMS and SSW.  Relevant advice can be found in PPG16 and 
WO Circular 60/96 (Planning and The Historic Environment: Archaeology). 
 
3B.25  The AMAAA imposes a duty on the SSCMS to compile and maintain a 
schedule of monuments; monuments on the schedule are of national importance and have 
statutory protection.  English Heritage, who must be consulted before a monument in 
England is scheduled, are undertaking a 10 year survey programme which is likely to add 
24,500 to 28,000 monuments to the 13,000 or so currently listed on the Schedule by 2003.  
 
3B.26  The Secretary of State's criteria for scheduling ancient monuments are set 
out in Annex 4 of PPG16 and WO Circular 60/96 Annex 3.  These include a set of 
indicators relating to period, rarity, documentation, group value, survival/condition, 
fragility/vulnerability, diversity and potential (see paragraph 3B.48).  In England, most 
proposals for scheduling originate from English Heritage.  Occupied dwellings and churches 
in ecclesiastical use cannot be scheduled.  Broadly speaking, scheduled monuments rank in 
importance with Grade I or Grade II* listed buildings, (PPG16, Annex 3, paragraph 4 and 
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WO Circular 60/96, Annex 1, paragraph 4).  There is no automatic right of appeal against 
the inclusion of any monument on a schedule;  the Secretary of State may be requested to 
remove a monument from the schedule but his decision is final.  
 

Scheduled Monument Consent 
 
3B.27  Once a monument has been scheduled, the consent of the Secretary of State 
is required before any works are carried out which would have the effect of demolishing, 
destroying, damaging, removing, repairing, altering, adding to, flooding or covering up the 
monument.  Consent can be granted only for detailed proposals; unlike planning permission 
there is no provision for the granting of outline consents.  However, by Article 2 of the 
Ancient Monuments (Class Consents) Order 1994 (SI 1994 No 1381) consent is granted for 
10 classes or descriptions of works which may be executed without the need for an 
application to be made.  Those classes are not listed completely in PPG16, Annex 5 
(published in 1990), but are complete in Annex 4 of WO Circular 60/96. 
 
3B.28  Any application for consent must enable the Secretary of State to decide 
whether the effect of the proposed works would be so detrimental to the monument as to 
warrant refusals or be so benign as to warrant consent, or fall somewhere between and 
warrant consent in part only, or consent subject to conditions.  For this the application must 
say precisely what work is to be done and, if necessary, how it is to be done. 
 
3B.29  Detailed applications are made to the DCMS or to Cadw.  The SSCMS is 
required in England to consult with EH before issuing a decision and applicants are 
encouraged to discuss their proposals with EH before making a formal application.  In the 
consideration of an application, matters relating to the criteria for scheduling will be relevant 
with one or more of the following factors applying: 
 
  - the importance, nationally and regionally, of the monument; 
 
  - the special features of the monument together with its rarity or group 

value; 
 
  - the vulnerability of the monument to alteration, repair or 

improvement; 
 
  - the nature of the proposed works and how they would affect the 

character of the monument; 
 
  - the setting of the monument. 
 
3B.30  Normally applicants are advised by the Department of the proposed decision 
before it is formally issued, and have the right to ask for a hearing or local inquiry.  The 
SSCMS may also decide that a public local inquiry should be held before a final decision is 
reached.  Typically the applicant will exercise his right where he has been advised that the 
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SSCMS is minded to refuse consent.  In such circumstances representatives of English 
Heritage are likely to attend to present the case against the application.  The Town and 
Country Planning (Inquiries Procedure) Rules 1992 do not apply to these inquiries, but their 
spirit is invariably followed.  Where the proposal is also subject to a planning inquiry, 
generally the two inquiries are held simultaneously. 
 
3B.31  Inspectors will report to the SSCMS on the application for scheduled 
monument consent and jointly to the SSCMS and SSETR where the inquiries are 
simultaneous.  Some or all of the matters listed at 3B.29 above will be relevant and the 
following issues at least should be covered in the report:  
 
  (a) what the monument is; 
 
  (b) how important it is and why; 
 
  (c) how the proposals would affect it. 
 

Areas of Archaeological Importance 
 
3B.32  Part II of the AMAAA provides for designation of areas of archaeological 
importance, either by the SSCMS or by local planning authorities (subject to confirmation 
by the Secretary of State).  So far only 5 areas of archaeological importance have been 
designated, in the historic city centres of Canterbury, Chester, Exeter, Hereford and York.  
No areas of archaeological importance have yet been designated in Wales.  The Secretary of 
State has taken the view that PPG16 deals with archaeological interests more 
comprehensively than areas of archaeological importance and there are therefore no plans to 
designate more areas of archaeological importance.  Inspectors should be aware of the 
difference between areas of archaeological importance designated under the AMAAA and 
the other archaeological designations frequently included in local plans and UDPs (see 
3B.71-73).   
 
3B.33  Within areas of archaeological importance, an investigating authority, 
usually a local archaeological unit, is appointed by the Secretary of State.  Potential 
developers are required to give 6 weeks notice (an `operations notice') to the local planning 
authority of any proposals to disturb the ground, tip on it, or flood it.  Operations in, on, 
under or over the land can be included, including removing topsoil, bringing the work of the 
utility companies under control which would be outside the control of the local planning 
authority.  The investigating authority has 4 weeks to serve notice on the developer, 
planning authority, SSCMS and English Heritage if it wishes to excavate.  It then has the 
power to enter the site and, if necessary to excavate it for up to 4 months and two weeks 
before development may proceed.  The Act makes no financial provision for the costs of 
administering the Scheme.   
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PART 2: ARCHAEOLOGY AND S78/77 CASEWORK  
 

Archaeology as a resource 
 
3B.34  PPG16 sets out the Government's policy for this subject. 
 
3B.35  Archaeological remains should be seen as a finite and non-renewable 
resource and care must be taken to ensure that they are not needlessly destroyed.  They can 
contain irreplaceable information about our past and the potential for an increase in future 
knowledge.  The desirability of preserving an ancient monument or archaeological site, 
whether scheduled or not, and its setting is a material consideration in determining planning 
applications and appeals. 
 

Archaeology and development 
 
3B.36  One of the main difficulties about the archaeological resource is that, on 
most development sites, the existence and importance of any archaeological remains cannot 
be known for certain at the outset.  There is always uncertainty; yet the discovery of 
important archaeological remains can have a strong influence on the form the development 
takes.  Even where lesser remains exist, it is important to ensure that they are properly 
recorded.   
 
3B.37  It is therefore necessary for the developer to reduce as far as possible the 
uncertainty over the existence and importance of remains before the determination of the 
application or appeal.  PPG16 contains advice on the most appropriate means of doing so.  
There are 2 basic stages to this process:  
 
 - assessment 
 
 - field evaluation.   
 
Inspectors should bear in mind that these are preliminary stages which take place before the 
determination of the application or appeal.  Field evaluation is not the same as full scale 
archaeological excavation, which generally takes place in accordance with an agreed 
programme after permission has been granted; see 3B.59.  
 

Assessments 
 
3B.38  Paragraph 19 of PPG16 encourages developers, before making a planning 
application, to identify whether the site is known or likely to contain archaeological remains.  
This is usually done first of all by consulting the County Archaeological Officer or 
equivalent who holds the SMR (see 3B.6).  The SMR provides information about the 
locations where remains are known to exist or where the remains are likely to prove 
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important.  The development plan will also be consulted to see whether the site lies within 
an area identified as being of archaeological interest.  The developer may commission a 
`desktop study' or professional archaeological assessment, which will look not only at the 
SMR but also any evidence of archaeological sites on aerial photographs, any published 
sources, maps, county records offices and local museums and will probably entail a visit to 
the site to cross-check any recorded information. 
 
3B.39  If the assessment suggests that archaeological remains are very unlikely to be 
encountered, it will not usually be necessary to proceed to the next stage, the field 
evaluation.  A condition requiring further archaeological investigation will probably not be 
required.  If the assessment suggests that there is some possibility of archaeological remains 
on the site, but too unimportant to justify a field evaluation, it may be appropriate to impose 
a condition requiring a `watching brief' along the lines of model condition 54 of Circular 
11/95 (WO Circular 35/95): see 3B.69.  
 
3B.40  Where the assessment suggests that important archaeological remains may 
exist but is unable to be precise about their nature or extent then, after discussion with the 
scheme's designers and the County Archaeologist (or other nominated representative), an 
evaluation will need to be carried out: see 3B.42-52.   
 
3B.41  In some circumstances, the assessment could show that the archaeological 
remains are of national importance and should be preserved in situ: see 3B.54. 
 

Field evaluation  
 
3B.42  In the circumstances described in 3B.40, a field evaluation should be carried 
out before any decision on the application (or appeal) is taken.  Evaluation is still a 
preliminary investigation and is distinct from a full archaeological excavation.  PPG16 
states that it is normally a rapid and inexpensive operation involving trial trenching and 
ground survey.  In reality there may be more to it than this.  The work will need to be carried 
out by an approved archaeological contractor in accordance with an agreed specification and 
may have to be phased to allow for site conditions, including any demolition programme.  
Several kinds of fieldwork can be carried out, either selectively or together.  These include: 
 
  - field walking - methodical walking along recently ploughed fields 

collecting and plotting all artifacts; 
 
  - geophysical surveys - sensitive electrical and magnetic surveys 

designed to locate buried features; 
 
  - aerial photographs which pick up crop marks at certain times of the 

year and shadow marks when the sun is low; 
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  - environmental sampling by auguring or test-pitting, to recover 
organic material and sample deposits which may mask buried 
features; 

 
  - historical research - detailed analysis of historical documents and 

maps; 
 
  - test-pitting on a regular pattern to locate artifacts and other 

environmental information in areas where field walking cannot be 
carried out; 

 
  - trial trenching - excavation of trenches, usually 2m by 5m or 10m, 

but sometimes larger, to test the depth of stratification, and the extent 
and survival of archaeological remains. 

 
3B.43  The purpose of the field evaluation is to help to define the character and 
extent of the archaeological remains which exist in the area of a proposed development, and 
therefore to indicate the weight that ought to be attached to their preservation.  It also 
provides information for identifying possible options for minimising or avoiding damage to 
archaeological deposits.  After the field evaluation, there may still be some uncertainty, 
particularly with buried remains, but there should be sufficient information to allow a 
judgement to be made on what archaeological remains probably exist, and the effect of the 
proposed development on them. 
 
3B.44  Inspectors should be aware that any site which is considered to have 
archaeological potential should have been the subject of an assessment and evaluation by the 
time the proposal has reached the stage of an appeal or has been called in, and should be 
supported by an evaluation report.   
 

Inadequate or non-existent field evaluations 
 
3B.45  Applicants/appellants are sometimes reluctant to commission archaeological 
evaluations prior to the determination of their application or appeal, particularly when they 
wish only to establish whether the principle of development is acceptable.  They sometimes 
argue (particularly in outline cases) that the matter can be dealt with by conditions.  It 
occasionally happens that local planning authorities and planning witnesses who are 
unfamiliar with archaeological matters are not alert to the issue.  Sometimes they indicate 
that they are prepared to accept conditions in lieu of a prior evaluation. 
 
3B.46  It is undesirable, and is contrary to the advice in PPG16, to bypass the 
evaluation stage prior to determination if important remains are suspected which would be 
affected by the development.  Evaluation is needed first, even in outline schemes, because 
the presence of important remains on a site can have a major effect on the scale or form of 
development, the site layout or the location of footings and may even prevent the 
development which is sought from taking place.  If planning permission were granted 
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without an evaluation, there would be a strong possibility that harm would be caused to 
archaeological remains which ought to be preserved.  One of the main purposes of 
evaluation is to avoid the surprise discovery of important remains after planning permission 
has been granted, when it may be too late to preserve them in situ.  There is usually scope 
for some form of evaluation even on tight urban redevelopment sites which have existing 
buildings.  If it appears to you that there should have been an evaluation prior to 
determination, and this has been overlooked, you should raise it with the parties at the 
earliest opportunity and be prepared to ask questions at the inquiry or hearing.  What advice 
have the LPA and developer received about the potential importance of the remains from 
their archaeological advisers?  What are the reasons for not carrying out a prior evaluation, 
bearing in mind the Government's policy in paragraphs 21 and 22 of PPG16?  Applications 
may be refused and appeals dismissed on the grounds that inadequately documented 
proposals run the risk of destroying important remains which ought to be preserved (para 
22).      
 

Assessing the importance of the archaeological remains 
 
3B.47  Even if there has been an assessment and an evaluation, disputes can still 
arise over the relative importance of the remains, and whether they should be preserved in 
situ.  Inspectors will sometimes need to balance the likely presence of important remains 
against the arguments in favour of the development.  
 
3B.48  The parties may attempt an objective approach which aims to assess the 
relative importance of the remains against a set of criteria.  Such an approach can be very 
helpful but it is still necessary for Inspectors to make an independent judgement based on all 
the circumstances.  One approach is to assess the remains by reference to the non-statutory 
criteria used for scheduling ancient monuments as set out in Annex 4 of PPG16.  This 
approach can be helpful as a general guide, but it should be noted that the criteria are not 
definitive but are indicators which contribute to a wider judgement based on the individual 
circumstances of the case.  They are:  
 
  Period - all types of monuments that characterise a category or period should 

be considered for preservation. 
 
  Rarity - there are some monument categories which in certain periods are so 

scarce that all surviving examples which still retain some archaeological 
potential should be preserved.  In general, however, a selection must be 
made which portrays the typical and commonplace as well as the rare.  This 
process should take account of all aspects of the distribution of a particular 
class of monument, both in a national and a regional context. 

 
  Documentation - the significance of a monument may be enhanced by the 

existence of records of previous investigation or, in the case of more recent 
monuments, by the supporting evidence of contemporary written records. 
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  Group value - the value of a single monument (such as a field system) may 
be greatly enhanced by its association with related contemporary monuments 
(such as a settlement and cemetery) or with monuments of different periods.  
In some cases it is preferable to protect the complete group of monuments, 
including associated and adjacent land, rather than to protect isolated 
monuments within the group. 

 
  Survival/condition - the survival of a monument's archaeological potential 

both above and below ground is a particularly important consideration and 
should be assessed in relation to its present condition and surviving features. 

 
  Fragility/vulnerability - highly important archaeological evidence from some 

field monuments can be destroyed by a single ploughing or unsympathetic 
treatment ... there are also existing standing structures of particular form or 
complexity whose value can again be severely reduced by neglect or careless 
treatment.. 

 
  Diversity - some monuments ... possess a combination of high quality 

features or a single important attribute. 
 
  Potential - on occasion, the nature of the evidence cannot be specified 

precisely but it may still be possible to document reasons anticipating its 
existence and importance ... this is usually confined to sites rather than 
upstanding monuments. 

 
3B.49  It is clear that a number of the above criteria require some knowledge and 
understanding of the monument in its wider context.  The assessment and evaluation report 
should provide this information.  
 
3B.50  Another possible method of assessment would combine the importance of 
the remains with the extent of the impact of the development, such as:  
 
  National - scheduled monuments, or those suitable for scheduling 
 
  Regional - sites listed in the SMR or other sources, which are of a reasonably 

well-defined extent, nature and date and are significant in the regional 
context 

 
  Local - sites listed in the SMR or other sources which are of a low potential 

or are of minor importance 
 
  Negligible - areas in which investigative techniques have produced negative 

or minimal evidence of antiquity, or where large-scale destruction of 
archaeological deposits has taken place. 
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3B.51  The nature and scale of the impact, which can range from total destruction of 
the remains to visual or noise intrusion might be classified as follows: 
 
  Major - total or substantial (say 50-100%) destruction of the archaeological 

remains or their setting 
 
  Moderate - significant (say 5-49%) destruction of the remains or their setting 
 
  Slight - minor (say 1-4%) of the remains or their setting 
 
  Negligible - imperceptible impact upon the archaeological remains or their 

setting.    
 
3B.52  The main problem with any method is that, although the evaluation will have 
given an indication of the likely potential of the site, an element of uncertainty will always 
exist with remains which are largely below ground.   

 

The setting of the monument or remains  
 
3B.53  When dealing with proposals near an ancient monument, the setting of the 
monument must be taken into account, even where the archaeological deposits themselves 
are not directly affected.  This may mean a number of things: 
 
  - at its simplest, its setting may be the space around the monument 

from which the monument can be immediately appreciated; 
 
  - many monuments have a close relationship with their landscape 

setting - such as the siting of a barrow on the false crest of a hill such 
that it is designed to be seen from a prehistoric trackway, or the 
location of a fortification in relation to high ground or a river; 

 
  - there may be a spatial relationship with other monuments of the same 

or other periods in the area;   
 
  - there may be a functional relationship, eg the relationship of 

settlement deposits to former river channels or to a field system or 
road system; 

 
  - the site may have a historic relationship with other features, assisting 

in the understanding of the development of an area, or the evolution 
of a particular type of monument.  

 
The intrusion of development into the setting of a monument can seriously impair the 
understanding of its function, location and context.  
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Preservation in situ or `preservation by record' 
 
3B.54  Having established, as far as possible, the importance of the remains, the 
question arises as to whether or not they should be preserved in situ.  If a monument or 
archaeological site is scheduled, it has statutory protection (see 3B.18-31).  However, it is 
important to note that the schedule does not represent a comprehensive list of monuments of 
national importance.  There are other monuments of national importance which have not yet 
been added to the schedule, which have recently been found or which have only recently 
been appreciated as of importance.  There is a presumption in favour of preserving 
nationally important remains, whether scheduled or not, and their settings. 
 
3B.55  Where other important remains exist, and the developer does not seek to 
accommodate them, Inspectors should consider whether the proposal should be resisted on 
archaeological grounds (PPG16 paragraph 28).  However, development can sometimes be 
organised in such a way that the layout of the buildings, car parking and landscaping can 
allow important archaeological remains to be preserved in situ, although regard must be had 
to their setting, as indicated above. 
 
3B.56  It is of course not always feasible to save all archaeological remains.  The 
importance of the remains must be balanced against the arguments in favour of the 
development.  It is for the Inspector to weigh up the submitted information and any 
conflicting arguments about the relative importance of any archaeological site or remains.  
However, even where lesser remains exist, consideration must be given to the desirability of 
preserving them.   
 
3B.57  PPG16 indicates that the case for preservation of archaeological remains 
must be assessed on the individual merits of each case, taking into account the 
archaeological policies in development plans, together with all other relevant policies and 
material considerations, including the intrinsic importance of the remains and weighing 
these against the need for the proposed development.   
 
3B.58  Where the arguments in favour of the development outweigh the 
significance of the archaeological remains, arrangements should be made for `preservation 
by record'.  This will normally involve the excavation and recording of the remains and the 
publication of the results.  This can be dealt with S106 obligations or by imposing a 
Grampian condition (see 3B.63-66). 
 

Excavation 
 
3B.59  Excavation is defined in the Standard and Guidance for Archaeological 
Excavations (Institute of Field Archaeologists) as 
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  `a programme of controlled, intrusive fieldwork with defined research 
objectives which examines and records archaeological deposits, features and 
structures and, as appropriate, retrieves artifacts, ecofacts and other remains 
within a specified area or site (on land or under water).  The records made 
and objects gathered during fieldwork are studied and the results of that 
study published in detail...' 

 
3B.60  The purpose of excavation is to examine the archaeological resource within a 
framework of defined research objectives, to seek a better understanding and compile a 
lasting record of that resource, to analyse the findings and to disseminate the results of the 
research.  Excavations can not only result from development proposals but also from 
programmes of research and the management plans of public and private bodies. 
 
3B.61  PPG16 regards excavation (`preservation by record') as a second best option.  
In the development context it means the destruction of evidence from which future 
techniques could extract more information than can be gained from a relatively rapid 
investigation prior to development.  Nevertheless, on many sites, particularly redevelopment 
sites in towns and cities which have a long history of continuous occupation, it may be the 
only option.  From the assessment and evaluation the local authority archaeologist or 
relevant archaeological unit will generally have an indication of which parts of the site and 
which periods or levels they wish to concentrate upon.   
 
3B.62  Where excavation is appropriate, Inspectors need to ensure before allowing 
an appeal that appropriate provision has been made for the excavation and recording of the 
remains before the development commences, in accordance with a project brief prepared by 
the local planning authority taking advice from archaeological consultants: see below.   
 

Planning obligations 
 
3B.63  In order to make provision for the excavation and recording of the remains, 
PPG16 (paragraph 26) favours the use of agreements between developers and their 
archaeological consultants and local planning authorities on the grounds that they allow for 
flexibility whilst setting out clearly the extent of the developer's commitment.  The form of 
the agreement will vary to suit local circumstances and requirements, but there will be 
certain issues which will normally need to be taken into account in such an agreement.  
These include: 
 
  - a brief, including a timetable or phasing plan, to outline the 

archaeological work to be undertaken, normally produced by the 
LPA's archaeological adviser; 

 
  - the employment of a suitable archaeological contractor, normally 

employed by the developer; 
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  - the production of a specification by the archaeological contractor to 
show how the work is to be undertaken;  it is the responsibility of the 
developer to ensure that the requirements of the brief are carried out; 

 
  - arrangements for the deposit of finds and site records in a recognised 

museum; 
 
  - arrangements for the monitoring of the investigative work; 
 
  - the production of a report on the work within an agreed period and 

publication in an academic journal where appropriate; 
 
  - arrangements for financing the archaeological work, which is 

normally the responsibility of the developer. 
 
3B.64  IH Chapter 1K deals with planning obligations.  Such obligations are 
sometimes produced towards the end or after the close of inquiries and archaeological issues 
can sometimes be given low priority by the participants at an inquiry in comparison with 
other matters.  Inspectors should therefore make sure that the agreement covers all the 
necessary matters. 
 

Planning conditions 
 
3B.65  Where there is no agreement, Inspectors will need to consider whether it is 
appropriate to impose a Grampian style condition.  If it is necessary to impose a condition 
prohibiting the carrying out of development until such time as investigation or other works 
have been carried out, it should be worded as follows: 
 
  `No development shall take place within the area indicated (this would be the 

area of archaeological interest) until a programme of archaeological work 
has been implemented in accordance with a written scheme of investigation 
approved by the local planning authority'. 

 
3B.66  This differs slightly from model condition 55 in Circular 11/95 and from the 
suggested model at paragraph 30 of PPG16 in order to eliminate references to the 
`applicant'. 
 
3B.67  Archaeological investigation of scheduled ancient monuments and within 
areas of archaeological importance designated under the AMAAA is provided for in that 
Act and the effect of these provisions should not be duplicated by planning conditions (see 
paragraph 80 of Circular 11/95 (WO 35/95)).   
 
3B.68  When there is the slightest possibility of any person construing planning 
permission as also granting scheduled monument consent it is suggested that the usual 
paragraph at the end of the decision letter should be expanded as follows: 
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  `This letter does not convey any approval or consent which may be required 

under any enactment, byelaw, order or regulation other than section 57 of the 
Town and Country Planning Act 1990.  Your attention is particularly drawn 
to section 2 of the Ancient Monuments and Archaeological Areas Act 1979 
regarding the requirements for scheduled monument consent'. 

 
3B.69  Where a condition requiring excavation is not justified because there is a 
relatively low probability of finding significant archaeological remains, but where the 
presence of remains is still a possibility, it may be appropriate to impose a `watching brief' 
condition.  This allows a nominated archaeologist into the site to observe the development 
excavations and record items of interest and finds.  This condition is as follows: 
 
  `The developer shall afford access at all reasonable times to any 

archaeologist nominated by the local planning authority, and shall allow 
him/her to observe the excavations and record items of interest and finds.'   

 
3B.70  It may also be appropriate in certain circumstances to impose a condition 
requiring fencing to be erected around a monument to protect it during the course of work: 
see model condition 53 in Circular 11/95.  
 

Archaeological policies in development plans 
 
3B.71  Development plans now generally contain policies for archaeology, and 
proposals maps often show areas of archaeological potential for which there are specific 
policies.  Defined sites or areas of archaeological interest or potential are usually drawn up 
following consultation with the County Council or relevant archaeological group or trust.  
They are intended to identify those areas where archaeological deposits are more likely to be 
found and thus where archaeology is more likely to be an issue in development proposals.  
The plan may also contain policies seeking assessments and evaluations prior to 
development within these areas and also policies on how to deal with archaeology outside 
these areas.  
  
3B.72  At the deposit draft stage, archaeological policies sometimes attract 
objections.  It is not uncommon for the draft policies to misconstrue the advice in PPG16 
and confuse assessments, evaluations and full excavations (see 3B.38-46, 59-62).  However, 
Inspectors should be warned that the objectors' suggested wording does not always reflect 
the approach set out in PPG16 either.  Inspectors dealing with objections to archaeological 
policies at a local plan inquiry should make sure that draft policies do not contain such 
confusion and reflect the guidance in PPG16 and the advice in this Chapter.  It is also 
helpful if the policies reflect the importance of the archaeological remains, ie the more 
important the remains the more protective the policy.  
 
3B.73  Whilst dealing with any objections to archaeological policies, Inspectors 
should ensure that if any areas have been shown on the Proposals Map as being of 
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archaeological interest they should not be referred to as `areas of archaeological importance' 
unless they are one of the 5 areas designated under the AMAAA (see 3B.32) but should be 
given another name, such as `areas of archaeological potential' or `~ interest'.  
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 5A  MINERALS 

 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying out their 
role consistently and effectively. The Inspectors’ Handbook provides advice on procedural 
and policy matters drawing on relevant Court judgements and the practical experience of 
Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy changes, Court 
decisions and practical experience. In the unlikely event that conflict arises between national 
policy and guidance, and a part of the Handbook, that particular part will not be given any 
weight.  
 
The Planning Inspectorate is also working with Communities and Local Government on a 
new streamlined format for the Handbook to reflect the Killian Pretty recommendation that 
planning needs to be more user-friendly. 
 
 
 
Paragraphs 
 
2-4   Main sources of guidance 
 
5-7   Sustainability 
 
8   Site Investigations 
 
9-24   Particular minerals 
 
   Energy minerals, aggregates, other construction minerals,  
   industrial minerals, metalliferous ores, peat 
 
25   Development Plans 
 
   The control of development 
 
26-27   Environmental Assessment 
 
28-32   Need 
 
33-54   Environmental criteria: N.Pks/AONBs, Green Belts, SSSIs  NNRs, 

arch., water env., noise, blasting, dust, traffic  
      
55-61   Planning permissions, conditions & Agreements 
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62   Lorry routes 
 
63-65   Items which may not need planning conditions       
 
66-73   Restoration, aftercare & after-use 
 
74-76   Overlapping statutory controls 
 
77   Mineral Consultation Areas 
 
78   Interim Development Orders  
 
79-91   Reviews of Old Mineral Permissions 
 
92-96   Conduct of Inquiries & Site Visits 
 
  
 
Scope of guidance 
 
5A.1  This chapter gives guidance on a variety of considerations which may arise in proposals 
involving the extraction of minerals and associated development. 
 
Sources of guidance 
 
5A.2  MPGs 1-15, PPG14 and PPG23 contain the majority of the advice available and the IHB 
does not generally seek to repeat guidance given there.  Points to note are:- 
 
 An Index of Minerals Planning Guidance was published in May 1990, but an updated list 
of sources was published in Annexes D to F of MPG1. 
 
 Revisions of MPG1 and MPG7 were published in June 1996 and November 1996 but do 
not apply in Wales. Neither do MPG6, MPG13 & MPG15 apply in Wales.   
 
 Advice on noise is given in MPG11 which should be read in conjunction with PPG24 
which post dates it.   
 
 PPG23 "Planning and Pollution Control"  - the main source of advice on the pollution 
control system with which most mineral development will also have to conform.  
 
 PPG2 "Green Belts" (paras 1.4-1.6, 3.11-3.12, 3.15).  See also para 78 of MPG6. 
 
  PPG7 ("...the countryside should be safeguarded for its own sake..." para 2.14 ); 
 
  ("...mineral extraction in rural areas ..." para 3.25); 
 
  (National Parks para 4.5); (AONBs paras 4.8-4.9); 
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 PPG9 "Nature Conservation" (paras 40 to 43) 
 
 PPG13 "Transport" (para 3.8) 
 
 PPG14 "Development on Unstable Land" 
 
 PPG16 "Archaeology and Planning" (para 11).   
 
 PPG20 "Coastal Planning" (paras 3.11 to 3.13) 
 
 PPG12 "Development Plans..." (paras 3.11 and 3.12) 
 
5A.3  Mineral development is also mentioned in the Strategic Guidance for the following 
Regions:- 
 
 RPG1 Tyne and Wear (para 30); RPG2 West Yorkshire (para 21); 
 RPG3 London (paras 64-65); RPG4 Greater Manchester (para 15); 
 
 RPG5 South Yorkshire (para 24); RPG6 East Anglia (paras 43-44); 
 
 RPG7 The Northern Region (paras 9.1-9.12);  
 
 RPG8 East Midlands (paras 10.1-10.21); RPG9 South East (paras 4.38-4.49);  
 
 RPG10 South West (paras 8.1-8.13); RPG11 West Midlands (paras 13.1-13.12); 
 
 RPG12 Yorkshire & Humberside (paras 4.32, 10.1-10.14);  
 
 RPG13 North West (paras 4.24-4.29). 
 
5A.4  Specialised information on various minerals is available in the Mineral Dossiers published 
by the British Geological Survey (BGS) obtainable from the Tollgate House library.  Much of 
the context of these is still valid but statistics are out of date.  Up to date figures are available in 
annual issues of the Business Monitor: PA1007 and UK Mineral Statistics (BGS).  Where 
possibly strategic minerals are concerned, the application of criticality and vulnerability to 
various UK mineral resources is described in "Strategic Minerals": House of Lords Paper 217, 
Session 1981/82 and is recommended as introductory reading. 
 

Sustainability  
 
5A.5  MPG1 (para 35) describes 6 objectives for sustainable development for minerals planning. 
 These objectives are developed from those described in para 11 of MPG6 which predates 
MPG1.  PPG13 (para 3.8) recognises that minerals can only be worked where they occur, but 
that the proportion of materials moved by rail or water should be maximised. 
 
5A.6  Waste and recycled materials already account for about 10% of the aggregates used in the 
UK and it is government policy to increase this level of usage.  "The Use of Waste and Recycled 
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Materials as Aggregates: Standards & Specifications" HMSO 1995 describes the availability of 
waste materials and the by products. 
 
5A.7  Aggregate resources are finite and the government view is that less reliance will be placed 
on traditional land won sources and alternative resources of aggregates are likely to make an 
increased contribution to supply (paras 23-25 MPG6).  Waste and recycled materials constitute 
an important alternative source of aggregates and their availability may be material in the supply 
element of need when landbank issues are being considered and in cases involving waste 
recycling operations, whether for asphalt or construction and demolition waste.  See also 
"Managing Demolition and Construction Wastes" HMSO 1994.   
 
Site Investigations 
 
5A.8  MPG5 describes the scope of control over mineral exploration (paras 29-33).  (See also the 
Consultation Draft of MPG2)  Most exploratory operations are development permitted under the 
GDO, subject to criteria described in the Order.  Some would be judged to be de minimus.  
Where planning permission is necessary and the case has come to appeal, Inspectors should have 
regard to the temporary nature of exploratory operations.  Issues which frequently arise are noise 
and dust from drilling rigs.  Dust can generally be controlled at the site of the operations.  The 24 
hour operation of the rigs used in drilling for oil and gas can lead to issues of noise and light 
pollution, but unless the site is very close to residential property, the impact should rarely be 
sufficient to justify dismissing an appeal.  Possible pollution of groundwater when drilling for oil 
and gas is normally overcome by lining the site and building drainage sumps with a capacity to 
contain pollutants in the case of an emergency.  Although a concrete pad may be installed as a 
drilling base, full site restoration is normal. See also Circular 2/85 "Planning Control over Oil 
and Gas Operations.     
Particular Minerals (See Also MPG1 Annex B) 
 
Energy minerals 
 
5A.9  Full advice on coal development can be found in MPG3.  The Department's consultation 
document of 30 July 1997 institutes a review of planning policy for opencast coal.  See also draft 
MPG dated October 1996, although this may be subject to re-consultation in the light of the 
change in Administration.   
 
5A.10  Advice on oil and gas is found in Circular 2/85. 
 
Aggregates 
 
5A.11  MPG6 describes the general components and uses of aggregates and gives detailed advice 
on Government policy, the treatment of aggregates in development plans and the assessment of 
individual planning applications.   
 
5A.12  The distribution of the supply of aggregates throughout the country reflects the 
underlying geology.  In any one area, the predominance of one mineral, whether it be gravel, 
limestone or sandstone, will tend to result in it being the commonest aggregate mineral.  Other 
aggregate minerals may well be able to fulfil the same function, but due to the lack of availability 
and the high cost of transporting what is a cheap commodity, their share of the local market may 
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be small. 
 
5A.13  Some hard stone such as forms of igneous and metamorphic rock are notable for road 
surfacing material or rail ballast.  Good quality hard stone has a restricted occurrence, but in 
addition to the more specialised uses for which it is especially suited, it may also be used for the 
normal wide range of aggregate uses (See MPG1 Annex B paras B5-B6). 
 
5A.14  10 Regional Aggregates Working Parties consider aggregates supply issues within 
England & Wales and produce annual monitoring reports. 
 
Other Construction Minerals 
 
5A.15  Dimension stone is used for new buildings and architectural cladding and plays an 
important role in the restoration of historic buildings and the maintenance of local building 
character.  Slate is used for roofing, cladding and decorative materials.  Many of the quarries are 
small with lower production rates than most other mineral operations.  Although crushing and 
screening operations may be absent, blasting may be employed to loosen the rockface, cutting 
may take place to slice and shape the stone and grinding machinery may be used to process slate 
waste, all of which can create disturbance characteristic of larger operations. 
 
5A.16  Gypsum and brick clay are dealt with in MPG1 Annex B paras B12-B14. 
 
5A.17  Advice on the Provision of Raw Materials for the Cement Industry is found in MPG10.  
 
Industrial Minerals 
 
5A.18  China clay is one of the two kaolinitic clays produced in the UK, the other being ball 
clay.  The essential differences between china clay and ball clay stem from their mode of origin.  
China clay, found mostly in Cornwall and Devon, has resulted from the kaolinisation of granite.  
The main constituents of granite are quartz, feldspar and mica.  The granite has been 
hydrothermically altered in situ by fluids migrating through zones of weakness and changing the 
feldspar to kaolin.  The other constituents have been left unchanged.  There may be substantial 
areas of granite which is unchanged.  The amount of kaolin present in the china clay deposits is 
very variable, and deposits with as little as 8% of the mineral may be worked.  In some places, 
proportions of kaolin may be 30% or more. 
 
5A.19  China clay deposits tend to be funnel shaped, reflecting the upward migration of the 
kaolinising fluids, thereby making backfilling of the pits with waste virtually impossible without 
sterilising future supplies of mineral.  The clay is worked by high pressure jets of water striking 
the working face of china clay pits.  This then flows to the lowest part of the pit from where it is 
pumped to the refining plant.  Quartz grains are removed from the liquid by spiral classifiers and 
either tipped or used in the local construction industry as fine aggregate or fill.  Mica, which has 
a much smaller particle size, is removed in hydrocyclones and pumped to settlement lagoons.  
The clay is finally filter pressed and dried.    
 
5A.20.  Ball clays are of sedimentary origin and occur in Devon and Dorset.  The kaolin present 
in ball clay is very much finer than china clay and there are different impurities which give rise 
to different characteristics and uses.  The ball clays may well have been washed out by rain from 
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the altered granites, with the sediment transported by river to be deposited in the lakes which are 
now the sites of the commercial ball clay extraction.  Alternatively, kaolin is also formed by the 
natural breaking down of granite by weathering and so ball clay could have been formed by the 
collection and deposition of the weathering products from the granite in the south west through a 
particular geological period.  In any event, the two types of kaolinitic clay are sufficiently 
different to have entirely separate markets.   
 
5A.21  High Purity Limestone, Fireclay and Fullers Earth are dealt with in MPG1 Annex B paras 
B23-B26. 
 
5A.22  By the nature of their occurrence, the extraction of metalliferous ores creates large 
amounts of waste compared to the end product.  The waste will normally be rock and overburden 
from within the area of extraction, some of which may be suitable for aggregate purposes, and 
minute particles in slurry form derived from the crushing, grinding and flocculation necessary to 
concentrate the mineral prior to transporting away from the site for further processing.  The 
major issues which are most likely to occur are the proportionately large volumes of liquid and 
solid waste which, for cost reasons, will need to be disposed of as close as possible to the 
extraction site, the scale of the on-site processing plant and the disturbance associated with a 
probable 24 hour operation in noisy, dusty conditions. 
 
5A.23  Guidance on the Provision of Silica Sand in England is found in MPG15. 
 
Peat 
 
5A.24  Guidelines for Peat Provision in England are in MPG13 . 
 
Development Plans 
 
5A.25  Development plans for minerals should provide a clear guide to mineral operators and the 
public where mineral extraction is likely to be acceptable and where not acceptable. (MPG1 para 
15). (See also paras 12-16 of MPG3 for specific advice on coal)  MPG1 and PPG12 give full 
advice on the procedures for dealing with minerals issues in Structure Plans and UDPs Part I 
(See PPG12 paras 27-31) and Minerals Local Plans and UDPs Part II (See also IHB 4A.150-
156).  Chapter 4A of the IHB deals with Development Plan Inquiries. 
 

The Control of Development 

 

Environmental Assessment 
 
5A.26  Where proposals for mineral development are likely to have a significant effect on the 
environment, applications will need to be subject to Environmental Assessment (EA) under the 
Town and Country Planning (Assessment of Environmental Effects) Regulations 1988 (as 
amended) and an Environmental Statement (ES) prepared.  See Circular 15/88.  See also MPG3 
paras 38-40 for advice on opencast coal and MPG6 para 91 for similar comments relating to 



 

 February 1998 

aggregates. There is an amending Directive (97/11/EC), but Regulations to give effect to it have 
not yet been published.  See also Chapter 5E of the IHB, especially paras 5E.37-38. 
 
5A.27  A valuable use of an ES is the understanding it can give to the technical matters of a case 
eg, noise, dust, groundwater movement, which may not be an issue between the main parties but, 
nevertheless, may be of valid concern to interested persons at an inquiry, especially in a called-in 
application.  Where an ES is submitted, it must be read by the Inspector as preparation for the 
inquiry. 
 
Need 
 
5A.28  Applicants do not usually have to prove the need for proposed development or discuss the 
merits of alternative sites, except where an Environmental Statement is required, although need 
may be a consideration where material planning objections are not outweighed by other planning 
benefits (MPG1 para 40). 
 
5A.29  MPG3 repeats the substance of the above advice for coal extraction and adds that where 
the major argument advanced in support of an application is that the need for the development 
outweighs the planning disadvantages inherent in it, it may be necessary or permissible to have 
regard to the possibility of meeting that need from alternative sites or sources of supply.  
Generally, the greater the planning objections to a particular site, and the greater the reliance on 
need to overcome those objections, the more material will be the possibility of supplying the 
market from less damaging alternative sites or sources of supply.  This view is consistent with 
principles expressed in Trusthouse Forte Hotels Ltd v SoS and Northavon DC 1986, which dealt 
with hotel development.   
 
5A.30  The judgement also stated that it will not always be essential or necessarily appropriate to 
refer to specifically identifiable alternative sites.  The clearer it is that the planning objections 
relate essentially to the development of the application site itself rather than to some intrinsically 
offensive aspect of the proposed development wherever it might be sited, the less likely it is to be 
essential to identify specific alternative sites.  Equally, the less specific and exacting are the 
requirements to be satisfied in order to meet the accepted need, the more likely it is that a 
planning authority could reasonably conclude that such need can be met elsewhere without 
reference to some identifiable preferable alternative site. 
 
5A.31  MPG6 advises that in considering individual planning applications for the extraction of 
aggregates, authorities should have regard to the balance of real need and real supply (paras 80-
86). 
 
5A.32  When dealing with an appeal where the aggregates landbank is an issue, an Inspector 
may be asked to consider the extent to which an extremely large tonnage at a site with a small 
production capacity should contribute to the supply in an area.  In the case of Mid Essex Gravels 
v SoS & Essex CC 1992, the judgement stated that "the reality of the supply and the reality of 
whether there is a need has to be dealt with." An analogy was made with para 7 of Annex A of 
PPG3 ("... all land owned or controlled by builders or developers should be included, provided 
that it is capable of being developed within 5 years and it is otherwise suitable...") and the 
comment was made that it seems the proper approach to adopt for minerals.  In considering the 
reality of supply, an Inspector should look at physical constraints and also at constraints imposed 
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by conditions, but there is no need to go beyond assessing the capability of extraction.  An 
Inspector dealing with this issue may also wish to bear in mind the flexibility of the operations 
under consideration and the capability of operators to redevelop their plant and machinery in 
order to increase the production capacity at a quarry or pit should this be warranted by demand. 
 

Environmental Criteria 
 
National Parks, the Broads, the New Forest and AONBs. 
 
5A.33  PPG7 Section 4 sets out policies for all forms of development in National Parks, the 
Broads and AONBs.  MPG1 (para 47) advises that planning policies for minerals developments 
are set out in MPG6. 
 
5A.34  Major development should not take place in these areas save in exceptional 
circumstances.  All minerals applications must be subject to the most rigorous examination, and 
all mineral developments should be demonstrated to be in the public interest before being 
allowed to proceed (para 70 MPG6).  See also para 71 of MPG6.  In general, development 
control decisions affecting AONBs should favour conservation of the natural beauty of the 
landscape (para 4.8 PPG7).  See also para 4.9 of PPG7. 
 
Green Belts 
 
5A.35  Paras 3.11-3.13 of PPG2 specifically refers to mineral working in Green Belts. See also 
para 56 of MPG3, para 78 of MPG6 and para 45 of MPG10 (both of which predate the revision 
of PPG2).  Mineral development need not be inappropriate development in the Green Belt; it 
need not conflict with the purposes of including land in Green Belts, provided that high 
environmental standards are maintained and the site is well restored.  In addition, para 3.15 of 
PPG2 draws attention to the requirement to protect the visual amenities of the Green Belt.   
 
5A.36  In considering individual planning applications in the Green Belt, the most important 
issue is normally the extent to which the need to keep the Green Belt open would be prejudiced 
by the proposed development.  In addition, the visual amenities of the Green Belt should not be 
injured.  Therefore, the effects on openness and visual amenity form two significant tests in 
Green Belt cases.  Where openness or the effect on the visual amenity of the Green Belt has not 
been raised by the main parties as issues, the Inspector should seek their comments at the 
inquiry.   
 
5A.37  Buildings which would become permanent will prejudice openness more than those 
which would only be temporary.  Similarly, fixed plant which would remain on-site after the 
cessation of mineral working would be more prejudicial to openness than plant which was 
removed on or prior to cessation.  The extent to which openness is compromised may also be 
influenced by the degree to which plant and buildings are visible in the Green Belt, in which 
case, the visual amenities of the Green Belt may also be affected to a greater or lesser extent.  
The visibility of any plant and buildings may be reduced by locating it in a void rather than at 
ground level.  However, in that case, openness may still be compromised.   Many mineral 
extraction sites make provision for earth bunds around the periphery of the operation to act either 
as a visual screen or as a noise and dust attenuation measure.  Although a sense of openness may 
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be retained after the operation has ceased, if this form of landscaping is so unnatural because of 
height, shape or gradient that it does not blend in with the existing landform, the visual amenity 
of the Green Belt may be harmed.  Moreover, the inappropriate use of tree planting in a 
landscape may appear alien and compromise both openness and visual amenity, even though the 
planting may be to screen what would otherwise be unacceptable views of the excavation or 
plant area.  In any event, the time which it would take for effective tree growth suggests a degree 
of permanence which, if the planting is necessary, may be contrary to a reasonable interpretation 
of temporary development.   
 
5A.38  Whereas a short term operation with minimal fixed plant and machinery may have a very 
limited impact on the Green Belt, another operation which is planned for a very long period with 
substantial large scale fixed plant more in the nature of manufacturing equipment may be less 
appropriate, regardless of any visual impact on the Green Belt.  Therefore, both the 
inappropriateness of mineral working in the Green Belt and the effect on the visual amenities of 
the Green Belt are matters of degree.  
 
SSSIs and NNRs 
 
5A.39  Mineral development within or likely to affect SSSIs should be the subject of the most 
rigorous examination.  Some SSSIs are of national importance and are designated as NNRs 
where the primary use is for nature conservation.  Some SSSIs are of international importance 
and have been designated Special Protection Areas (SPAs) under Directive 79/409/EEC.  Others 
have been designated as potential SPAs.  In addition, some SSSIs area likely to be considered of 
international importance as Special Areas of Conservation (SACs) under Directive 92/43/EEC.  
Planning applications which are likely to significantly affect sites of international importance and 
recognised national importance will normally be called in (para 72 MPG6)  See also para 74 of 
MPG6 & paras 49-51 of MPG3.  Paras 123 to 128 of MPG14 are also relevant in relation to 
reviews of old mineral permissions under Schedule 13 of the Environment Act 1995.  
 
5A.40  Further advice on the control of minerals development and nature conservation is given in 
paras 40-43 of PPG9. 
 
Ancient Monuments & Archaeology 
 
5A.41  See para 11 of PPG16, paras 80-81 of the Annex to Circular 11/95 and model conditions 
53-55 in Appendix A of Circular 11/95 and para 76 of MPG6.  Where items of archaeological 
interest might be present on a site and access is required by archaeologists prior to extraction, 
condition No.54 of Appendix A Circular 11/95 should suffice.  However, where there has been 
an area of archaeological interest identified within the site and which should be the subject of 
excavation prior to extraction, condition No.55 of Appendix A would be more appropriate, with 
the specific land delineated on a plan and referred to in the condition.     
 
Agricultural land 
 
5A.42  PPG7 sets out the policy for the protection of the best & most versatile agricultural land 
(Grades 1, 2 & 3A) Para 50 of MPG1 advises that when deciding a planning application 
affecting agricultural land, the agricultural implications must be considered together with the 
environmental and economic aspects of the proposal and the feasibility of a high standard of 
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reclamation to an appropriate after-use.  See also MPG7 and paras 61 and 62 of MPG15 (Silica 
Sand), para 44 of MPG10 (Raw Material for Cement Industry) and para 55 of MPG3. 
 
Water Environment 
 
5A.43  When deciding planning applications, the following factors should be taken into account; 
the need to protect the flow and quality of surface and groundwater supplies and to ensure that 
changes to the water table as a result of mineral extraction do not cause unacceptable changes to 
the water environment, particularly water resources.  Therefore the potential of certain mineral 
developments to affect aquifers and groundwater, individually or cumulatively, will be a material 
consideration in determining planning applications.  (See paras 52-53 of MPG1, para 97 of 
MPG6, paras 37-44 of MPG2 (revised) (Draft 2/1/97),  paras B57-B60 of MPG7 Annex B and 
paras D.25 - D.33 of Annex D to MPG3. 
 
Noise 
 
5A.44  Comprehensive advice on the control of noise from mineral workings is to be found in 
MPG11 with more general advice in PPG24.  See also paras 21-22 of MPG2 (revised) (Draft 
2/1/97).  Inspectors will see that when comparing advice in para 30, para 34 and 40 of MPG11 
and para 19 of PPG24, the daytime nominal limit at noise sensitive properties used as dwellings 
should normally be 55 dBLAeq,1h, within the range 55-60 dBLAeq,1h for open cast coal, but that 
using BS 4142 as a guide, complaints are likely where the new development would lead to noise 
levels of 10 dB above the background noise level.  BS 4142 is concerned with industrial noise 
which is characterised by being largely fixed in location with a constant tone.  When dealing 
with a minerals appeal, Inspectors may consider that where noise emanating from fixed plant and 
machinery is an issue, BS 4142 gains in importance as a method of assessing acceptability and 
the nature of any planning conditions.  A noise tolerance for the construction of baffle mounds is 
advised in para 61 of MPG11.  BS8233 deals with the protection of noise sensitive locations 
such as schools. 
 
5A.45  MPG11 (para 40) advises that standards may be relaxed for opencast coal operations, but 
that over the period of 5 years from 1993, the year of the publication of the MPG, operators 
should work by good practice towards the same daytime limits recommended for mineral 
workings in general.  As it will be 1998 by the time this Chapter of the IHB is issued and the coal 
industry has been privatised, Inspectors could reasonably take the view that opencast coal 
operators should now be able to achieve the same limits as are applied to other mineral operators 
(See also D.10 -D.15 of Annex D to MPG3). 
 
Blasting 
 
5A.46  Explosives are the most economical method for breaking large quantities of rock.  
Complaints from the public are almost always about the effect of vibration on buildings or the 
projection of flyrock through the air.  Primary blasting removes rock from the face, ideally in 
sizes which do not require further treatment until hauled to the primary crusher.  However, 
secondary blasting may be needed to reduce the size of large pieces of rock.  Secondary blasting 
is difficult to control and is a potential source of flyrock.  Other mechanical methods of size 
reduction, such as drop balling, are possible. 
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5A.47  Flexible blast design is an essential part of the overall safety of quarrying operations and 
the blasting requirements will almost certainly change as the quarry develops. Environmental 
constraints to reduce ground vibration and overpressure lead to reductions in the size of blasts, 
operating bench heights and blasthole diameters which, in turn, tend to reduce the tonnage 
excavated per manshift and so increase the costs of the operation.   
 
5A.48  Air overpressure is often mistaken for ground vibration when windows are heard to rattle. 
 It cannot be readily measured and can be significantly affected by meteorological conditions.  
Good blasting practice will keep overpressure to a minimum by techniques such as reducing the 
number of face holes to be fired and reducing the frequency of blasting.  Planning conditions 
should require details of methods to be employed to minimise air overpressure to be submitted to 
the mineral planning authority for approval prior to the commencement of operations. (See 
MPG2 paras 102-104; MPG3 D.16-D.19; MPG2 (draft revision) paras 34-36) 
 
Dust 
 
5A.49  The potential for the generation of dust at surface mineral sites is largely related to the 
hardness of the materials being handled, the extent and degree of handling necessary and the size 
of the mineral products being produced.  For example, soft friable materials such as chalk, break 
easily producing a greater number of dust particles for a given degree of handling.  Sources of 
dust in mineral operations may be rock drilling, blasting, conveying, raw material transportation, 
crushing, screening, stock piles, product transportation, roads and vehicles, with most potential 
for emission coming from soil and overburden handling and soil reinstatement.  Dust is dispersed 
by the wind.  Smaller dust particles remain airborne for longer, dispersing widely and depositing 
more slowly over a wider area.  Research shows that large dust particles (>30μm) that make up 
the greatest proportion of dust emitted from mineral working will largely deposit within 100m of 
sources.  Intermediate sized particles (10-30μm) are likely to travel up to 250-500m.  Smaller 
particles (<10μm) which make up a small proportion of dust emitted from workings can travel up 
to 1km from sources. 
 
5A.50  Dust, along with smoke and fumes, is subject to control under several statutes, but where 
these statutory powers do not apply, or cannot deal with the wider planning issues effectively, it 
may be desirable to impose planning conditions requiring the adoption of recognised methods of 
suppression and control of dust, such as enclosure, the use of dust extractors, hard surfacing haul 
roads and especially spraying material with water, watering roads within the site and wheel and 
lorry washing. 
 
5A.51  The dust most hazardous due to inhalation is <5μm.  Larger dust particles do not usually 
gain access to the lungs.  The common public perception of the problem of dust at a proposed 
mineral working is concerned with health.  Although the effect on amenity may have the most 
immediate impact, an Inspector would be very unwise to discount the effect of dust on health, 
particularly in view of emerging evidence linking particulate emissions with respiratory illness.  
Distance from the origin of the dust, topography, prevailing wind direction and intervening tree 
and scrub cover have a bearing on the extent to which residential amenities might be harmed.  If 
a stand-off distance between dust sources and dust sensitive uses is considered desirable, a 
minimum distance of 100-200m is recommended in the DoE report "The Environmental Effects 
of Dust from Surface Mineral Workings", though these distances may be reduced if appropriate 
and effective mitigation measures are provided for in the scheme and secured through planning 
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conditions.  
 
5A.52  Ancillary operations such as crushing, grading and screening, may require authorization 
under the Environmental Protection Act 1990. (See PG3/8/91 SoS Guidance -Quarry processes 
including roadstone plants and the size reduction of bricks, tiles and concrete.") 
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Traffic 
 
5A.53  Advice on access and the protection of the public highway is given in paras 5-9 of MPG2 
(draft revision).  Many matters concerning the use of highways can be dealt with under the 
Highways Acts or other statutes.  S59 of the Highways Act 1980 provides for the recovery of any 
extraordinary expenses which have been or will be incurred by the highway authority on 
maintenance due to excessive weight or extraordinary traffic.  S278 of the Highways Act 1980 
permits the highway authority to enter into agreements with others who would especially benefit 
from roadworks such as widening approach roads, providing passing places or the improvement 
of road junctions.  Mud deposited on roads may be dealt with under S148 & S149 of the 
Highways Act 1980.  Regulation 100 of the Road Vehicles (Construction and Use) Regulations 
1986 provides for the securing of loads so that neither damage nor nuisance is likely to be caused 
by reason of all or part of a load being blown from the vehicle. 
 
5A.54  The use of rail transport is more environmentally sustainable than using HGVs.  In 
addition, conveyors, preferably the fully enclosed pipeline type, are increasingly being used to 
bring mineral from distant parts of a site to a central processing unit or to transport processed 
mineral to a rail depot or marine wharve.  

 

Planning permissions, conditions and Agreements 
 
5A.55  Paras 53-130 of MPG2, paras 29-43 and Annex C of MPG2 (draft revision), MPG7 (para 
22 and onwards: reclamation and after care conditions), para 7 and Annex A of MPG9, which is 
relevant only to the review of Interim Development Order Permissions, and paras 102-117 of 
MPG14, which is relevant only to the review of old mineral permissions, give advice on the form 
that planning permissions might take and the imposition of conditions.  Circular 1/97 advises on 
the use to be made of planning obligations. 
 
5A.56  At the appeal stage, an appellant might seek to modify a complex application in order to 
overcome a possible planning objection.  Submissions seeking a modification should obviously 
be treated with great care and Inspectors will wish to consider advice in Chapter 1D of the IHB 
(paras 1D.96-1D.100).  The need for precision in the definition of a permitted area and the 
circumstances where a split decision might be appropriate are described in para 30 and 31 of 
MPG2 (draft revision) and paras 53 and 54 of MPG2. 
 
5A.57  Applications for outline permission cannot be made for minerals development.  Much of 
the ancillary development at mines or quarries will be carried out under the GDO.   However, 
where a separate application has to be made for permission to erect buildings, it may be made for 
outline planning permission, subject to subsequent approval of the reserved matters of siting, 
design, external appearance, means of access and landscaping. 
 
5A.58  Model conditions may be found in Circular 11/95, and an illustrative guide to conditions, 
with examples of conditions dealing with hours of operation, blasting and vibration amongst 
others, is also found in MPG9 Annex A which deals solely with the review of Interim 
Development Order permissions.  Examples of conditions to control dust are found in Chapter 6 
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of "The Environmental Effects of Dust from Surface Mineral Workings: Vol 2" published by the 
DoE. 
 
5A.59  The 1990 Act is primarily concerned with the development and use of land: conditions 
which are not strictly relevant to this purpose should not be imposed.  A condition which 
duplicates the effect of other enforceable controls will generally be unnecessary, and one whose 
requirements conflict with those of other controls will be ultra vires because it is unreasonable. 
 
5A.60  Where other regulatory controls overlap with planning controls, the imposition of 
planning conditions can be a preventative measure designed to ensure that any undesirable effect 
is mitigated or forestalled, whereas alternative legislation will often be corrective, with action 
possible only after the event (See para 40 of MPG2 draft revision). 
 
5A.61  Circular 1/97 comments that special considerations apply to the use of planning 
obligations and to the imposition of conditions in connection with mineral development and 
states that these are set out in MPG2.  
 
Lorry routes 
 
5A.62  Although offers may be made be mineral operators to restrict their lorries to particular 
routes, not all lorries calling at a site are likely to under the control of the operator.  A planning 
condition cannot control the right of passage over a public highway.  A degree of control may 
result from a notice posted at the site entrance requesting drivers to either use or avoid certain 
routes.  In addition, a site access may be designed so that turning either left or right out of the site 
by a lorry is made difficult.  There are also codes of practice in force by some mineral operators, 
the aim of which is to overcome the problem of lorries using access roads deemed inadequate.  
Traffic Regulation Orders may be made by the highway authority restricting the use of 
unsuitable roads by certain types of vehicle, but such orders would apply to all traffic of the 
prohibited type and not just quarry lorries (See para 9 Annex C of MPG2 draft revision). 
 
Items which may not need to be covered by planning condition (See MPG2 paras 61-62, 85-
88) (However, MPG2 is being revised and the guidance may change) 
 
5A.63  Fencing and site security are dealt with in the Mines and Quarries Act 1954, S165 of the 
Highways Act 1980 and S25 of the Local Government (Miscellaneous Provisions) Act 1976, but 
it may be appropriate to attach conditions relating to the enclosure of land where aftercare is to 
be carried out.  Mud deposited on roads by quarry traffic may be dealt with under S148 & S149 
of the Highways Act 1980. Regulation 100 of the Road Vehicles (Construction and Use) 
Regulations 1986 provides for the securing of loads so that neither damage nor nuisance is likely 
to be caused by reason of all or part of a load being blown from a vehicle.  Therefore, a load 
sheeting condition may be unnecessary.   
 
5A.64  The provision of support for roads, railways or other property, the maintenance of 
rights of way, compliance with sanitary regulations, the sinking of wells, river pollution coast 
protection and access by local planning authority representatives should normally be left to the 
care of existing statutory provisions or the Common Law.  However, in certain cases, legal 
obligations to maintain support will not always be sufficient to ensure that no subsidence takes 
place and it may be necessary to use planning conditions to enable an unworked margin of 
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sufficient width to be left or specifying the slope of the final face in order to prevent landslips. 
(See MPG2 paras 122-130 and MPG2 (draft revision) paras 50-56). 
 
5A.65  The safety aspect of solid and liquid mineral waste tips including their siting, drainage, 
design and construction, are covered by the Mines and Quarries (Tips) Act 1969 and the Mines 
and Quarries (Tips) Regulations 1971. 
 

Restoration, aftercare and after-use 
 
5A.66  The main guidance on reclamation of mineral workings is given in MPG7 (See especially 
Annexes A-D).  Other references are MPG1 paras 71-73; MPG3 paras 65-71 (coal); MPG6 para 
98 (aggregates); MPG7 (the main advice note - especially see Annexes A-D); MPG9 paras 29-
36; MPG10 paras 64-69 (raw material for cement); MPG13 paras 99-100 (peat); MPG14 paras 
110-117; and MPG15 paras 79-86 (silica sand). 
 
5A.67  The terms "restoration condition", "aftercare condition", "reclamation" and "after-use" are 
defined in MPG7 p2.   
 
5A.68  Government policy seeks to encourage the diversification of the rural economy where 
this will not result in the significant loss of high quality agricultural land.  Therefore, whilst 
agriculture remains the most appropriate after-use for many mineral sites, other uses such as 
forestry and some forms of amenity including nature conservation should also be considered on 
land which was originally in agricultural use (See MPG7 paras 12-15). 
 
5A.69  The general desirability of having progressive restoration is advised in MPG7 paras 33-
37.  For short term workings it is usually appropriate to impose a detailed set of conditions at the 
time of granting permission.  For longer term workings, the submission of a detailed scheme or 
schemes for restoration and aftercare by some specific stage towards the end of the life of the 
permission may be appropriate.  Sites where progressive restoration is to be carried out can 
require submission of schemes of agreement from time to time as appropriate.  Progressive 
restoration is not, however, feasible at all mineral workings. 
 
5A.70  The reclamation of surface workings may entail landfilling the voids left by mineral 
extraction, using waste materials, up to or above the original ground level.  The filling may be 
with mine or quarry wastes from the operation or with imported controlled waste which will 
itself have to be the subject of planning permission.  When estimating the intended gradients, 
landform and contours of the final surface, allowance should be made for the predicted final 
settlement.  In addition, in assessing a scheme which provides for a void to be filled with a 
volume of waste, account should be taken of the bulking factor of loose material which may be 
as much as 33% of the space it occupied compared to when it was in its predisturbed state. 
 
5A.71  Advice on the infilling of mineral voids with controlled waste is given in MPG7 paras 51-
54, PPG23 and the Waste Management Paper 26 Series. 
 
5A.72  Aftercare conditions may only be imposed on permissions in conjunction with a 
restoration condition.  The conditions only apply when land is being reclaimed for use for 



 

 February 1998 

agriculture, forestry or amenity.  An aftercare condition can require only the treating of land such 
as planting, cultivating, fertilising, watering, draining, or other steps for treating the land.  It 
cannot deal with such matters as the erection, construction or maintenance of fencing, gates, 
paths etc, which may be dealt with under other conditions.  Aftercare begins from compliance 
with the restoration condition and an operator cannot be asked to complete steps which will 
stretch beyond 5 years from that point.  Aftercare beyond 5 years would have to be by agreement 
or planning obligation (See MPG7 paras 56-77). 
 
5A.73  Financial guarantees to ensure the reclamation of mineral sites should not normally be 
required.  Properly worded and relevant planning conditions should be able to secure the 
restoration, aftercare and after-use of mineral sites.  Responsibility for the restoration and 
aftercare of mineral sites lies with the operator, and in case of default, the landowner.  Applicants 
should have demonstrated in their applications what the likely financial and material budgets for 
restoration, aftercare and after-use will be, and how they propose to make provision for such 
work during the operational life of the site (See MPG7 paras 86-96). 
 
Overlapping statutory controls (See also Chapter 5G of the IHB) 
 
5A.74  Activities at mineral working, such as processing, crushing or screening may come under 
regulatory regimes other then the Planning Act, notably Parts I, II, and III of the Environmental 
Protection Act (EPA) 1990. The planning system should not be operated so as to duplicate 
controls which are the statutory responsibility of other bodies, including local authorities in their 
non-planning functions.  Planning controls are not an appropriate means of regulating the 
detailed characteristics of potentially polluting activities (PPG23 para 1.3). 
 
5A.75  The Court of Appeal decision in Gateshead MBC v SoS and Northumbrian Water Group 
plc stated that the extent to which discharges from a proposed plant will necessarily or probably 
pollute the atmosphere and/or create an unacceptable risk of harm to human beings, animals or 
other organisms is a material consideration to be taken into account when deciding to grant 
planning permission.  However, in addition, the existence of a stringent regime under the EPA 
1990 for preventing or mitigating harm is also a material consideration.  Nevertheless, in a 
planning appeal, if it is clear that some discharges or emissions from processes which require 
authorisation under the EPA would be bound to be unacceptable so that a refusal by HMIP to 
grant an authorisation would be the only proper course, it would be reasonable to dismiss the 
appeal.   
 
5A.76  Inspectors should note that under the planning system "harm" can have a wider meaning 
than in the EPA 1990 (See PPG23 paras 1.14 and 1.35). 
 

Appeals in Mineral Consultation Areas (MCAs) 
 
5A.77  Many planning authorities have adopted the practice of defining mineral consultation 
areas, whose purposes are typically twofold: 
 
 (a) safeguarding deposits 
 
 Mineral deposits of economic importance may be threatened or sterilised by non-mineral 
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development built on the overlying ground or in very close proximity.  The procedure obliges 
non-mineral planning authorities to consult mineral planning authorities on planning applications 
they receive within MCAs and ensures that they become aware of the strength of possible 
minerals interests when determining applications which may prejudicially affect them.  The 
safeguarding of an economically important mineral deposit would be a material consideration in 
determining planning applications.  MPG1 also advises that mineral planning authorities should 
aim to safeguard existing and future sites for wharves and depots for the importation of minerals 
and rail served sites for concrete batching coated materials and other concrete products (See 
MPG1 paras 36-39 & Annex A paras A1-A2). 
 
 (b) avoiding bad neighbour development  
 
 The environmental impact of a mineral working usually spreads beyond its site 
boundary.  Where non-mineral development is permitted too close to the boundary of a pit or 
quarry, conflict can occur due to the incompatibility of development such as houses, schools or 
forms of light industry with the noise, dust and fumes which may be generated by the mineral 
operation.  The consultation procedure enables the non-mineral planning authority to be aware of 
the minerals issues which might arise when planning applications are received for non-mineral 
development in a MCA.  The noise, vibration, dust and other disturbance which can arise near to 
a mineral working would be a material consideration in the determination of a planning 
application for development which would be significantly harmed by such intrusions (See 
PPG23 para 2.18). 
 
Interim Development Order Permissions (IDOs)  
 
5A.78  In the event of an outstanding appeal, comprehensive advice is to be found in MPGs 8 & 
9. All IDO cases are decided by the Secretary of State.  There is no statutory power for 
Inspectors to issue a decision on his behalf. 
 
Reviews of Old Mineral Permissions (See MPG14) 
 
5A.79  The Environment Act 1995 provides for a review of all sites where the predominant 
mineral permission, or permissions, relating to the site was granted before 22 February 1982. 
IDOs are excluded from this review process as they are covered by the Planning and 
Compensation Act 1991. There are two rights of appeal which are dealt with below (para 
5A.85 & 5A.88). 
 
5A.80  A distinction is made between "active" and "dormant" sites.  A "dormant"site is one 
where no mineral development has been carried out to any substantial extent in, on, or under the 
site at any time in the period beginning on 22 February 1982 and ending with 6 June 1995.  No 
mineral development may lawfully be carried out at a dormant site until a new scheme of 
conditions has been submitted to and approved by the mpa. 
 
5A.81  By 31 January 1996, every mpa should have prepared a list of initial review dormant and 
active sites.  Active sites are being reviewed in two phases.  Phase I deals with active sites where 
the predominant permission was granted after 30 June 1948 and before 1 April 1969.  Phase II 
will deal with sites where the predominant permission was granted between after 31 March 1969 
and before 22 February 1982 (other than those in National Parks, AONBs and SSSIs which 
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become Phase I sites).  The mpa list should distinguish between the dormant and active Phase I 
and active Phase II sites.  
 
5A.82  The MPA list must specify the date by which an application for approval of new 
conditions on an active Phase I site must be submitted to the mpa, failing which the permission 
will cease to have effect.  The date must not be later than 31 October 1998. 
 
5A.83  The Phase II sites must be listed again by the mpa by 31 October 1998 with a date 
specified by which an application for approval of new conditions must be submitted. 
 
5A 84  The statutory definition of what constitutes a site, the aggregating of two or more 
permissions and how to deal with satellite sites, cross boundary sites, sites where there is 
uncertainty of whether it is Phase I or Phase II and clarification of what constitutes a dormant site 
are comprehensively covered in paras 12-25 of MPG14. 
 
5A.85  Any owner of land or person with an interest in any relevant minerals in a Phase I or 
Phase II mineral site, which should have been included in the first list and was not, may apply to 
the mpa for the site to be included.  Where the mpa refuse an application for inclusion of the 
site in the list or have not given notice of their determination within 8 weeks (or longer by 
agreement), the applicant may appeal within 6 months of the determination or deemed 
refusal (See paras 31-36 of MPG14). 
 
5A.86  Any owner of land or person with an interest in any relevant minerals which is or forms 
part of a dormant site or an Active Phase I or Phase II site may apply to the mpa to determine the 
conditions to which the relevant planning permission relating to that site should be subject.  If an 
application is not made for an active Phase I or Phase II site by the date specified by the mpa, the 
permission lapses.  If the mpa have not determined the application within 3 months (or longer by 
agreement), the application is deemed to be approved. 
 
5A.87  Where the mpa determine conditions different from those submitted by the applicant, and 
the effect of those conditions - other than restoration and aftercare - is to restrict working rights 
further than the existing conditions attached to the permissions relating to the site, the mpa must 
provide a separate notice with their determination.  The notice must state amongst other things, 
whether or not the mpa consider that the effect of any restriction of working rights would be such 
as to prejudice adversely to an unreasonable degree either the economic viability of operating the 
site or the asset value of the site (unreasonable prejudice), having regard to advice in MPG14.  
The criteria to qualify for a restriction of working rights are described in para 59 of MPG14. 
 
5A.88  An applicant has a right of appeal within 6 months of the mpa's determination,  
 
 (i) where the mpa determine conditions different from those submitted by the 
 applicant if they are considered unreasonable in any respect, or  
 
 (ii) where the mpa give notice that, in their opinion, a restriction of working 
 rights would not prejudice adversely to an unreasonable degree either the 
 economic viability of operating the site or the asset value of the site. 
 
5A.89  Applications may be referred to the SoS if so directed.  Such directions may relate to a 
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particular application or to a class of application (eg a mineral type).  This call-in power will be 
used sparingly (See MPG14 paras 66-67). 
 
5A.90  General procedural provisions for appeals are set out briefly in MPG14 paras 68 & 69.  A 
useful summary of the new duties is given in Section C paras 73-85 of MPG14.  All old 
mineral permission cases are decided by the Secretary of State.  There is currently no statutory 
authority for Inspectors to issue decisions on his behalf. 
 
5A.91  Mineral planning authorities have the powers to make revocation, modification, 
discontinuance, suspension and prohibition orders.  Advice concerning those orders and the 
compensation provisions which apply are comprehensively described in MPG4 (August 1997) 
which, at para 35, gives a full definition of "the restriction on working rights". 
 

Conduct of Inquiries & Site Inspections  
 
5A.92  Inquiries concerning minerals development are frequently contentious, with 
understandably anxious interested persons and parties keen to participate, particularly when 
hearing submissions and evidence which contradict their own opinions and when the inquiry is 
held in a venue familiar to them such as the local village hall or social club.  Chapter 1D of the 
IHB contains advice on the conduct of inquiries and attention is drawn to the section dealing 
with control, especially 1D.18-1D.35.  
 
5A.93  Even if it is apparent from the evidence read before the inquiry, it can be useful to 
establish after opening, either before or immediately after opening submissions, technical matters 
where there are no disputes between the main parties.  Items could include geological conditions, 
the quality of the mineral, the quantities of mineral and/or waste or overburden. If a PIM is held, 
agreement over non contentious technical matters can be sought. (See IHB Chapter D 1D.224-
248 and Annex C) 
 
5A.94  Although minerals site inspections in either inquiry or written representation cases 
should be no different to those involving other forms of development (See Chapter 1B of the 
IHB), the surroundings may be dirtier, noisier and more dangerous if the visit entails passing 
through an active operation.  The responsibility for the Health and Safety of visitors to a mine or 
quarry lies with the operating company, which should supply protective clothing where 
appropriate.  This would normally be a hard hat, but may also extend to a reflective jacket, 
overalls and reinforced boots.  Whereas head protection is common sense, it is easy to overlook 
possible damage to footwear and danger to feet from sharp objects projecting up from the 
ground.  This is especially so on made up ground and old landfill sites.   
 
5A.95  PINS provide protective headgear, steel lined footwear and overalls which may be used 
(See PINS NOTE P203).  Inspectors who undertake minerals casework are advised to have this 
clothing with them on any relevant inspection. 
 
5A.96  A site inspection at a large mineral site may involve an extensive area of open 
countryside taking a considerable proportion of one or even more days.  Effective use of time is 
obtained by asking the main parties in the inquiry to design and mark on a map a tour which 
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takes in all the points of contention, with the Council liaising with interested persons so that their 
wishes may be integrated into the inspection.  If the request is made before opposing interested 
persons give evidence, inquiry time may be saved by some interested persons declining to speak, 
being satisfied by the demonstration of the thoroughness of the Inspector in becoming familiar 
with the surroundings of the site. 
 
 
  



PT14 - Planning and Risk 
 

The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
 
 

 

 
      What's New since the last edition (July 2001) 
 
* Please note that this chapter has not been substantially revised. 

 Reformatted to incorporate hyperlinks 

 

Relevant Guidance 

Reliance is placed in this chapter on the July 2000 DETR “Guidelines for 
Environmental Risk Assessment and Management, Revised Departmental 
Guidance” (the DETR 2000 Guide *), which builds on the earlier (1995) DETR “A 
Guide to Risk Assessment and Risk Management for Environmental Protection” 
(the DETR 1995 Guide).  Also, there is reliance on the (1989) Health and Safety 
Executive (HSE) “Risk criteria for land-use planning in the vicinity of major 
industrial hazards” (herein referred to as HSE’s risk criteria publication) which, 
although a little dated, is still extant, and the Interdepartmental Liaison Group 
on Risk Assessment (ILGRA) second report of December 1998 headed “Risk 
Assessment and Risk Management, Improving policy and practice within 
government departments”. 

* In Wales there is not yet an equivalent of the July 2000 DETR guidelines but 
these provide useful advice. 
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Introduction 

1. The Introduction to the DETR 1995 Guide confirmed that the need to 
assess and manage risks in a systematic way would contribute to the 
UK’s sustainable development strategy, as set out in “Sustainable 
Development: The UK Strategy” (1994).  First among its principles for 
action is that “decisions should be based on the best possible scientific 
information and analysis of risks”.   
 

2. The DETR 2000 Guide states, in its foreword, that there is growing public 
sensitivity to the emergence of new risks, growing public interest in the 
way in which science policy is formulated and a growing desire to become 
involved in that process.  The need for a consistency of approach is well 
recognised.  The updated report provides a key opportunity to establish a 
set of common high level principles to which public-domain environmental 
risk assessments can refer. 
 

3. Section 1.1 of this Guide says that “The interaction between human 
activity and the environment is complicated and difficult to quantify, and 
it is not easy to judge where the balance should lie between 
environmental protection and economic and technological progress.  
Environmental risk assessment is a key element in the appraisal of these 
complex problems …(the) document encourages the use of risk 
assessments as part of a proactive approach to environment protection.”  
Section 1.5 advises that “Decisions based on environmental risk 
assessments must … take account of the likely economic and social 
impacts of the options under consideration”.  
 

4. Zero risk does not exist.  We cannot live in a totally risk-free environment 
but we can try to manage risk.  Risk is always present in all of our lives, 
from naturally occurring hazards and from man’s activities.  There is a 
1:10 million per annum (10-7 pa) chance that an individual in the UK will 
be killed by lightning.  A man of 40 has a 1:600 chance of dying within a 
year from natural or other causes; by the age of 60, this has increased to 
a 1:65 chance.  
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5. The use of risk assessment is growing.  Environmental impact 
assessment (EIA) is widely used for systematically assessing the 
environmental impacts of proposals and allowing public scrutiny before a 
decision is made on whether it is to proceed.  Strategic environmental 
assessment (SEA) focuses on the potential environmental effects of 
policies, plans or programmes (PPPs) as opposed to individual projects. 
PPPs may be concerned with programmes of development (eg. transport 
networks), geographical areas (eg. local authorities), types of area (eg. 
shoreline) or economic sectors (eg. mining).  SEA uses a range of 
techniques to predict the direct effects of PPPs and their interaction with 
other PPPs and activities.  The Government requires environmental 
effects to be considered in decision-making at all levels.  An EC Directive, 
requiring SEA of a range of plans and programmes that are likely to have 
significant environmental effects, is expected to be adopted late in 2000 
with Member States then having 3 years to incorporate it into national 
law.  
 

6. It is not unusual to hear evidence at S77/S78 inquiries on fears about 
health risks or of damage to businesses or the environment, properties 
and land (eg. flooding).  At the highest level of environmental concern, 
the types of harm that would be significant to humans would include 
death, disease, serious injury, genetic mutation, birth defects or the 
impairment of reproductive functions. 
 

7. For example, in an appeal for a proposed incinerator and solvent recovery 
plant, fears were expressed about some of the above health effects, 
about risks to the underlying aquifer and, in relation to nearby food 
processors, food tainting.  Opencast coal, overhead line and 
telecommunications mast proposals regularly involve concerns about the 
effects on health.  Airport proposals almost always involve considerations 
of risk.  The Inspector for the Greater Manchester Metro/Light Transit 
Airport Extension Order was required to report on safety aspects.  
 

8. In some cases, a very detailed scientific and technical risk assessment 
will be submitted.  In exceptional cases, two such assessments will be 
provided, one from each side.  However, often there will not be the 
information, expertise or economic justification to enable the submission 
of a detailed and systematic assessment and a judgement must be made 
using the available information.   
 

9. In the decision-making process, where a potentially serious risk is 
involved, the Inspector will need to assess the hazard posed by the 
proposal, the magnitude of the potential consequences from the 
realisation of that hazard, and the probability of the hazard and its 
consequences materialising.  And, crucially, what level of risk - in relation 
to the specific hazard and its potential consequences - would be 
tolerable?  But, firstly, what do we mean by “risk”? 
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Terminology 

10.Confusion arises because the words normally used in this subject are 
sometimes interchangeable in everyday speech.  Worse still, different 
groups of specialists use their own definitions.  It is essential to have 
agreement on the definitions used if comparisons between risk 
assessments are to be made.  The definitions in the DETR Guides are: 

 Hazard: a property or situation that in particular circumstances could 

lead to harm; 

 Consequences: the adverse effects or harm as a result of realising a 

hazard which causes the quality of human health or the environment to 

be impaired in the short or the long term; 

 Risk: a combination of the probability, or frequency, of occurrence of a 

defined hazard and the magnitude of the consequences of the 

occurrence; 

 Probability: the mathematical expression of chance (eg. 0.20 or a 20% 

or a 1:5 chance), wherever this usage is possible but in many cases it 

can be no more than a prospect which can be expressed only 

qualitatively.  The definition applies to the occurrence of a particular 

event in a given period of time or as one among a number of possible 

events. 

11.In conflict with the above, the HSE risk criteria publication defines 
“risk” as “The likelihood of a specified undesired event occurring within a 
specified period or in specified circumstances.  It may either be a 
frequency or a probability, depending on the circumstances”.   The HSE 
definition seeks to “avoid the confusion when attempts are made to use 
“risk” to mean the overall combination of likelihood and consequences”. 

12.These definitions lead to further terms and definitions, in essence to find 
out the degree to which harm from a hazard might be foreseen (from 
the DETR 1995 Guide): 

 Risk estimation: concerned with the outcome or consequences of 

an intention taking account of the probability of occurrence; 

 Risk evaluation: concerned with determining the significance of 

the estimated risks for those affected: it includes the 

element of risk perception; 

 Risk perception: the overall view of risk held by a person or 

group and it includes both feelings and judgement; 

 Risk assessment: consists of risk estimation and risk evaluation 

(by incorporating the latter, this definition of risk 

assessment goes beyond that in Commission Directive 

93/67/EEC); 
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 Risk management: the process of implementing decisions about 

accepting or altering risks. 

And, with particular reference to environmental risks – 

 Critical natural capital: describes parts of the environment that 

are vital to the continued functioning of natural systems.  In 

circumstances where an intention (i.e. intended course of action) 

might jeopardise the critical natural capital, the preservation of the 

environment might be judged to be paramount.  The judgement 

required is that of striking a balance between positive 

environmental utilisation and potential environmental degradation, 

bearing in mind the needs of future generations. 

(An illustration of the use of the principal terms, taken from the  
DETR 1995 Guide, is found in Appendix A to this chapter.) 

13.The HSE definitions include (using risk to mean frequency or 
probability): 

 Individual risk: “The frequency at which an individual may be 

expected to sustain a given level of harm from the realisation of 

specified hazards”. 

 Societal risk: “The relationship between frequency and the number of 

people suffering from a specified level of harm in a given population 

from the realisation of specific hazards”.  This is a relationship because 

there is a whole range of possible outcomes and frequencies from a 

single hazardous installation.   It is often convenient to show this range 

on an F/N plot – i.e. a graph with axes for frequency per year and for 

numbers of people harmed.  For major hazards, it is necessary to 

consider the potential sizes and likelihood of different events; any 

particular installation could give rise to a range of different accident 

sizes, all with different chances. 

 Residual risk: The remaining risk after all proposed improvements to 

the facility under study have been made. 

14.A DETR definition of Societal Risk, from its sponsored Quantified Risk 
Assessment (QRA) model for development control around airports, is 
“The risk of widespread or large scale detriment from the realisation of a 
defined hazard, the implication being that the consequence would be on 
such a scale as to provoke a socio-economic response”. 
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Tolerability Criteria 

15.The costs, consequences and benefits need to be considered alongside 
each other to judge whether the proposed course of action would result in 
risks that would be tolerable.  But an environmental risk assessment 
involves judging the effects of an action or an event on many varied 
components.  Humans are but a part of the environment, which has 
many dimensions: air, soil, water; animals, plants and microbes; the 
ecosystems and habitats in which those organisms live; and the man-
made environment such as towns and cities.  
 

16.Whereas there are quantified criteria for exposure to a range of 
substances in air or in drinking water, the same cannot be said for most 
other facets of the environment, albeit that data have been used to 
calculate guide values for concentrations of substances in soil and in 
groundwater and there are exposure limits or standards, set for workers 
and for the public, for many potentially hazardous substances. 
 

17.The environment is not only multi-faceted but there is no clear measure 
of what constitutes damage.  The Environmental Protection Act 1990 
gives different definitions according to context (for example, S1 for 
general definitions and S107 in relation to genetically modified 
organisms).  Defining what constitutes unacceptable harm to an 
ecosystem is a difficult task and it ultimately depends on what value 
society places on ecosystems. 
 

18.The assessment of risk and of costs and benefits, and the decision 
whether a proposal should be allowed imply a judgement of what degree 
of harm would be tolerable, always bearing in mind that risk cannot 
always be identified or quantified.  The HSE paper “The Tolerability of 
Risk from Nuclear Power Stations” suggests that “tolerability” does not 
mean “acceptability”.  It refers to a willingness to live with a risk so as to 
secure certain benefits and in the certainty that it is being properly 
controlled. 
 

19.How do we assess what level of risk is tolerable?   For most of the 
exposures to risks from man’s activities, some benefit is derived.  Several 
thousands of people are killed on the roads in the UK every year but that 
does not stop the use of roads for transport purposes.  It is a risk that 
users tolerate – subject to managing the risk to reduce the numbers 
killed and injured by as many as possible – because of the benefits that it 
brings.  For many of the risks to which people are exposed, individuals do 
not necessarily receive direct benefit.  These risks are regulated by 
society as a whole with the aim of securing general benefits.  Individuals 
do not bear these risks of their own free will.  The judgements on such 
risks are not in the hands of the individuals who bear the risks.  And the 
risks will be borne by some people more than others and the benefits 
may also be unevenly distributed. 
 

20.Further help comes from the HSE “Tolerability” paper, which states that “ 
…. public expectations about the levels …. of risk which can be tolerated 
may well differ according to the nature of the hazard in question and 
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people’s knowledge or feelings about it” and that “… the question whether 
deliberately to undertake major risks and regulate them societally can 
only be resolved in the way that we settle all other matters that involve 
redistribution of big benefits and costs – by public discussion and through 
our representative institutions and legal processes”. 

21.At Section 3.2, the DETR 2000 Guide, says that evaluating the social 
significance of a risk can guide decision-making and help communication 
about the risk with interested parties.  Decisions about environmental 
risks should take account of social issues because: 

 general awareness of environmental risks has increased and this is 

often associated with heightened levels of concern; 

 recent experience has shown how essential it is to have in place a 

framework which ensures transparency in decision-making and which 

forms a justifiable basis for policies on environmental protection; 

 calls have been made for a greater degree of public involvement in 

decision-making processes for environmental protection; 

 there is increasing pressure on those who create and regulate risk to 

inform the public about the risks to which they and their environment 

are exposed. 

22.The DETR 2000 Guide advises (Section 7.3) that, “in situations not 
covered by legislation, or where policy is to seek environmental 
improvements beyond those required by statute, targets should be set 
through socio-economic analysis and expert judgement, taking account of 
the societal pressures which lead to policy or political decisions”.  In 
dealing with appeals and applications which, as often happens, are made 
ahead of any target setting exercises, decisions must be made on the 
best information available.  
 

23.A judgement must be made on the tolerability of risks to humans, or to 
other types of receptor, relative to the benefits to be gained from the 
activity that is proposed.  Mr Michael Barnes QC, in his report on the 
Hinckley Point Pressurised Water Reactor (PWR), confirmed the crucial 
importance of establishing risk tolerability criteria: 

“The method for assessing whether a risk is tolerable which I adopt and 
apply to the consideration of a PWR is: 

a. the benefits of the proposal are assessed; 
b. a comparison is made with the levels of risk which are tolerated in 

other areas of life; 
c. levels of maximum tolerable risk are arrived at in respect of the public 

and workers and for different numbers of people exposed to the  risk; 
d. the risks from the proposed PWR are assessed, as far as it is 

practicable to do so, and those risks compared with the levels arrived 
at as    the limit of what is to tolerable. 
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24.Clearly, there are two sides to the equation.  The levels of risk must be 
assessed, the criteria established, and the two compared.  Each half 
serves no purpose without the other.  There must be an appropriate 
benchmark risk level before there can be a meaningful assessment of 
levels of risk.  The same principles apply whether the risk is of death to 
members of the public or significant harm to wildlife or to property.  
Judgements must be made by the Inspector as to the risk involved and 
the tolerability of that risk, guided by the policy framework established by 
central and local government.   
 

25.The decision as to what level of third party risk is tolerable/intolerable, in 
relation – for example - to airports, would involve consideration not only 
of the risk from aircraft landing and taking-off but also of the benefits 
that airports bring and the perception that the public has of the benefit 
and the risk; and it then involves the weighing-up of the balance between 
the risk and the benefits. 
 

26.Mr Michael Barnes QC stated in his report on the Hinckley Point PWR that 
he would be “unwilling to recommend that consent be given for the 
construction of the proposed station if … an individual risk to any member 
of the public … exceeded 1 in 100,000 per year”.  He qualified this by 
adding that this limit of tolerability applied only to his judgement for 
forming a recommendation in respect of the application to construct a 
PWR at Hinckley Point.  The criterion applied only to that situation; it has 
no generality.  Similarly, HSE criteria for the transportation of dangerous 
goods in a Canvey Island study are specific to that application and cannot 
be considered to be indicative of all “activities of national significance”.  It 
is not appropriate to “read-across” from the risk associated with one 
activity to that associated with another. 
 

27.Government, the public, industry, environmental groups, consumer 
groups etc often have different views on what constitutes a tolerable 
risk.   For example, in terms of societal risk, the HSE publication on risk 
criteria asks which is worse, a situation that might lead to 10 deaths once 
in 10 years or one that might lead to 1000 deaths once in 1000 years.  
Both give an average of 1 death per year but they seem very different in 
their significance to society.  Note, for example, society’s response to a 
major disaster such as an air crash, the Zeebrugge ferry, King’s Cross fire 
etc.  The reactions by society to such disasters distinguish them from 
other risks, such as from motoring, even though the latter causes far 
more deaths each year. 
 

28.The DETR 2000 Guide includes a simple matrix to aid decision-making.  It 
is subject to a word of caution as normally representing an over-
simplification.  In essence (and subject to matters such as the need for 
the development), if the consequences of the realisation of a hazard 
would be severe, the probability of that hazard being realised would need 
to be low or negligible for it to be acceptable or tolerable. 
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ESTIMATION OF RISK FROM CONSIDERATION OF MAGNITUDE, 
CONSEQUENCES AND PROBABILITIES 

 Consequences 
 Severe Moderate Mild Negligible 
Probability  
High High High Medium/Low Near Zero 
Medium High Medium Low Near Zero 
Low High/Medium Medium/Low Low Near Zero 
Negligible High/Medium/Low Medium/Low Low Near Zero 

Acceptability decreases towards the top left of the table and increases towards 
the bottom right. 

29.In some cases, a number of risks will be involved.  However, the ranking 
of risks is not without pitfalls.  It cannot be done in an objective fashion 
where each risk is expressed as a single number or descriptive term, as 
above, and ranked according to its magnitude.  This is because risks 
must be estimated and this will reflect assumptions about uncertainties.  
Also, account must be taken of how the risks are perceived and of the 
context in which the risks are being compared. 

Risk Perceptions 

30.The perception of risk can be a significant issue in appeals and 
applications.  A notable case is that of the West Midlands Probation 
Committee v SSE and Walsall MBC (1998) (HC Note 294).  The Court of 
Appeal later established that public concern can be a material 
consideration for decision-makers.  In relevant cases, the Inspector must 
be able to demonstrate that he/she has understood the factors 
influencing the level of opposition/support, including how the public 
concern is assessed by the public, and has given it appropriate weight.  It 
cannot be weighed if it is not understood.  Implicit in this is that the 
parties to a decision must provide the Inspector with sufficient evidence 
to enable a fair and balanced decision.     
 

31.The DETR 2000 Guide (Section 3.3) identifies a number of factors that 
can influence risk perceptions.  Risks which are less acceptable include: 
risks that are involuntarily imposed (eg pollution – cf. dangerous sports); 
unfamiliar risks; activities which pose a threat of a dreaded form of 
death; man-made risks (eg. pesticides, power stations – cf. floods, 
radon); a risk which may cause large-scale consequences (eg. air 
accident – cf. numerous car accidents); risks when the consequences of 
exposure are delayed and can cause hidden or irreversible damage; 
inequitable distribution of risks and benefits; risks to certain groups (eg. 
children) and future generations; and risks that are the subject of 
controversy and contradictory information. 
 

32.ILGRA points out that people’s perceptions of risk can also be influenced 
by a range of external factors such as the way that issues are framed, the 
extent of media coverage and the biases it introduces, the portrayal of 
hazards in films, TV, books and plays and in general by the lack or 
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availability of information (eg. people wrongly believe that there are more 
murders than suicides). 
 

33.The DETR 2000 Guide advises that, while risk perceptions sometimes 
differ considerably from scientific probability estimates, individual and 
social responses to risk often represent rational and defensible 
judgements.   Also, risk is multi-dimensional and context-driven and it is 
over-simplistic to represent it as a single scale concept such as 
probability estimates.  Fright factors may highlight the types of risk that 
are likely to cause concern.  Risk perceptions and responses are linked to 
wider attitudes, beliefs and behaviour.  And perceptions can be distorted 
through social amplification. 
 

34.Trust and credibility are important determinants of risk perception.  The 
public would be likely to react adversely to a proposal by a 
developer/company that has been shown to be untrustworthy.  The 
ILGRA report advises that the notion of risk is strongly shaped by human 
minds and cultures – Shell now accepts that its risk-based decision on the 
disposal of Brent Spar was flawed and that the public had different ideas 
on how the risks should be framed.   Also, the public is far from being a 
homogeneous group.  Developments such as the changing patterns of 
employment and advances in technology undermine the basic assumption 
in current risk assessment that we cannot identify in advance who is 
likely to be harmed by exposure to particular risks.  ILGRA states that 
there is an increasing tendency for the purpose of assessing risks to 
consider the public as disparate groups with different lifestyles and 
different susceptibilities. 
 

35.ILGRA says that there has been a dramatic increase in recent years in 
demands placed on regulators appointed to address the risks to which we 
are exposed (eg. Food Standards).  People can no longer assess for 
themselves many of the risks that they encounter.  Science and 
technology have brought new and less visible hazards and greater 
complexity in the analysis of the risks they generate (eg. GM foods).  
People have to rely on the advice of experts but the trust placed in that 
advice is eroded where the mass media and interest groups seek to 
expose controversies.  In some ways, it is becoming more difficult to 
identify who is managing or creating risks; some are global in scale.  And 
it is virtually impossible for many to avoid risks that they would prefer not 
to incur (eg. travel by car or plane or exposure to chemicals in food).  As 
a regulator - in this case, the Inspector - makes it easier for people to get 
things put right or prevented, the public makes greater demands on 
them.  Furthermore, just having regulators will not be enough.  The 
regulators, whether they be from HSE, the EA or PINS, will have to be 
trusted by the public and to earn/retain that trust by showing that they 
are fair and competent in their dealings. 

Risk Assessment 

36.The DETR 2000 Guide sets out a framework for environmental risk 
assessment and management, using a tiered approach where the effort 

August 2004        PT14 – Planning and Risk: Version 1        

http://www.defra.gov.uk/environment/risk/eramguide/index.htm
http://www.hse.gov.uk/aboutus/meetings/ilgra/stands1.htm
http://www.hse.gov.uk/aboutus/meetings/ilgra/stands1.htm
http://www.defra.gov.uk/environment/risk/eramguide/index.htm


put into assessing each risk is proportionate to its priority in relation to 
other risks and its complexity in relation to an understanding of the likely 
impacts.  The framework illustrates: 

 the importance of correctly defining the actual problem at hand; 

 the need to screen and prioritise all risks for quantification; 

 the need to consider all risks in the options appraisal stage; and 

 the iterative nature of the process. 

37.The stages within each tier of risk assessment are: hazard identification, 
followed by identification of consequences, magnitude of consequences, 
probability of consequences and, lastly, significance of the risk.  One 
common pitfall in the identification of hazards is to overlook secondary 
hazards.  For example, in a river flood, the deposit of contaminated 
sediment on agricultural land would pose an additional hazard.  The 
geographical scale of harm from an environmental impact will often 
extend well beyond the boundaries of the site, the duration of the harm 
may raise issues of “intergenerational equity”, and problems (eg. from 
spillage of solvent above an aquifer) may only appear in the long term.  
The probability of the consequences occurring will include consideration of 
the probability of the hazard occurring, the probability of the receptors 
being exposed to the hazard, and the probability of harm resulting from 
exposure to the hazard. 
 

38.The DETR 2000 Guide confirms that, according to the circumstances, the 
law or policy may subject a proposal to a requirement such as: 

 ALARA As low as reasonably achievable 

 ALARP As low as reasonably practicable 

 BATNEEC Best available technology not entailing excessive cost 

 BPEO   Best practicable environmental option 

 BPM Best practicable means 

 

Generally, the appropriate test would be used within a strict legal 

context.  “Practicable” is a more severe test than “reasonably 

practicable”; BPM is a very severe criterion. 

39.A risk that has been reduced to ALARP corresponds to the concept of a 
tolerable risk, such that further reduction in the risk could be achieved 
only at excessive incremental cost and that the benefits that accrue from 
incurring the risk would be judged to outweigh the costs.  This can be 
considered in the following context: 

a. Is the risk intolerable in any ordinary circumstances, or 
b. is the risk negligible; and 
c. if the risk falls between these limits, it may be considered tolerable 

but it would be subject to the ALARP test – would the risk be as low 
as is reasonably practicable?  Figure 1 overleaf (submitted by Grant 
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Purdy of DNV Technica to the Manchester Airport Runway 2 inquiry 
in 1995) provides a graphic illustration of the ALARP test. 

40.The ALARP test arises from health and safety rather than planning 
legislation.  Nevertheless, it provides for consideration of whether the 
benefits from acceptance of the risk would outweigh the dis-benefits, and 
for comparisons between the costs of risk reduction and the improvement 
gained.  But it is essentially a test of narrow focus and application: it is 
restricted to the consideration of risk rather than the very wide range of 
issues that might be involved in making a planning decision.  Any attempt 
to apply ALARP to the wider decision-making process could require 
consideration of the costs and benefits of alternative arrangements – to 
relevant economies, individuals and companies – and to a range of 
environmental considerations. 
 

41.The ILGRA report advises that risk assessment is quintessentially a 
means of addressing issues whose outcomes can only be presented in 
probabilistic terms.  Many such issues are amenable to robust analysis 
where there is a firm foundation of experience and relevant good 
practice.  Where there is little sound information, the outcome of the risk 
assessment has to be treated with caution but, nonetheless, the process 
of conducting a risk assessment can be a powerful technique for 
identifying the significant influences on a decision.  The risk assessment 
is an essential aid to decision-making.  It should not dictate the solution 
and care has to be exercised to ensure that it is not misused, or 
perceived to be misused, in that way. 
 

42.ILGRA points out that, in assessing risks where there is considerable 
uncertainty, a clear distinction should be drawn between processes that 
are deterministic (where the cause assures the outcome) and those that 
are stochastic (where the outcome depends on chance).  With 
environmental risks, one can readily identify the deterministic factors that 
must be present before a hazard is realised but whether this happens or 
not is stochastic in nature.  By analogy, one must hold a lottery ticket (a 
deterministic condition) to be entered in a draw but winning a prize would 
be a stochastic phenomenon.  Many risk factors for disease (diet, 
lifestyle, exposure) may be known in a deterministic manner but the 
occurrence of the disease is stochastic in nature.   In a number of case 
studies, not enough importance may have been attached to the 
stochastic processes. 

Economic Considerations 

43.An example from the DETR 2000 Guide (Section 7.3) is that of a town’s 
flood defences.  Options to construct and maintain a flood defence 
scheme for a 1:50 year flood would cost more than those for a 1:10 year 
flood, but the latter would involve greater costs in damage to property 
that might outweigh the savings from the cheaper scheme.  The best 
scheme would be likely to be the one with the greatest excess of benefits 
over costs – including damage or loss of property, materials, crops, 
human health, environmental assets etc.  It should include those benefits 
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and costs that can be “monetised” and those that cannot.  Some items 
can be more readily monetised than others.  Adequate consideration will 
be needed by the Inspector of the significant non-monetised items so as 
not to place too much emphasis on those attributes that can be 
measured. 

Risk Frequency 

44.The parties may provide assessments that conclude by defining risk 
contours around the proposal.  It is crucial for the Inspector to know the 
data from which they are derived and the assumptions used in the work.  
Judgements will need to be made on the accuracy, reliability and 
relevance to the current proposal of the data set that forms the basis of 
the study.  Conclusions must also be reached about the appropriateness 
or otherwise of the assumptions that are fed into the assessment.  It is 
likely to be necessary for the parties to test the sensitivity of the results 
by re-calculating using “pessimistic” rates. 
 

45.Other complicating factors could be whether one should use specific 
population density data for any given grid square when populations will 
change during the day and night as people go to work, home, school etc. 
 

46.Figures or risk contours that may be submitted might be in the form of 1 
in 10,000,000 per year, which is also written as 10-7 or 1 in 107.  The 
figure of 0.16 per million could also be written as 1.6 x 10-7 while 0.7 per 
million would be 0.7 x 10-6.  One in 10,000 could be expressed as 1 in 104 
, or simply 10-4 or even “roughly one person in a small town” to help to 
give a feel for the magnitude of a particular risk. 
 

47.If the likely risk frequency of an event at an installation were once in 
1000 years, such events would be spread at random.  This would 
translate into a 1:1000 chance of it occurring in the next year or a 3% 
chance of it occurring in the 30-year lifetime of the installation. 

Precautionary Principle 

48.The DETR 2000 Guide states that, in the 1992 Rio Declaration, the 
precautionary principle (referred to in “Rio” as the precautionary 
approach) was interpreted as follows: “Where there are threats of serious 
or irreversible damage, lack of full scientific certainty shall not be used as 
a reason for postponing cost-effective measures to prevent 
environmental degradation.” 
 

49.The UK Government’s sustainable development strategy (1999) 
“Sustainable Development: A Better Quality of Life”, states that 
precautionary action requires assessment of the costs and benefits of 
action and transparency in decision-making.  Difficult decisions on 
precautionary action are most likely where there is reason to think that 
there may be a significant threat but evidence for its existence is lacking 
or inconclusive.  For example, the Government’s approach to pollution 
issues is a precautionary one (PPG23 p1.12) (See also IH 5G at paras 
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5G.11, 5G.23-.24 on the use of the precautionary principle and other 
references to advice on the decision-making process.  In addition, do not 
second guess the risk assessments of other control authorities – 5G.50.) 
 

50.The extent to which precautionary action is necessary should be given 
careful thought: 

 action that is taken to protect one aspect of the environment can 

sometimes cause damage elsewhere; 

 it may be better in certain circumstances not to take action if the 

consequences of doing so are irreversible; 

 a decision on whether to take precautionary action should take 

account of the potential benefits foregone as a result of such action. 

51.Risk assessment is often employed where issues are not clear and it can 
be used to identify effects considered serious enough to warrant 
precautionary action.  Sometimes it will be necessary to consider 
precautionary action on the basis of hazard or initial risk assessments.  In 
so doing, it is always necessary to account for the possible social and 
economic implications of such action, in line with the requirements of 
sustainable development. 

Hazardous Substances 

52.New planning controls over the location of hazardous substances were 
introduced in Part IV of the Housing and Planning Act 1986.  This 
legislation was consolidated into the Planning (Hazardous Substances) Act 
1990 (as amended) and further provisions under the Planning (Hazardous 
Substances) Regulations 1992, amended from 01 October 2009 by the 
Planning (Hazardous Substances) (Amendment) (England) Regulations 
2009, which updates the scope and controlled quantities.  DETR Circular 
04/2000 of 8 May 2000 on Planning Controls for Hazardous Substances 
provides recent guidance and replaces C11/92. In Wales the equivalent 
new circular is NAW Circular 20/2001, which replaces the former joint 
circular. 
 

53.C4/00 confirms that, in England, a system of hazardous substances 
consent is in operation.  The controls require consent to be obtained for 
the presence on, over or under land of a hazardous substance in an 
amount at or above a specified controlled quantity.  The controls give 
hazardous substances authorities the opportunity to consider whether the 
proposed storage or use of the proposed quantity of a hazardous 
substance is appropriate in a particular location, having regard to the 
risks arising to persons in the surrounding area and to the environment.  
The requirement for hazardous substances consent does not override the 
need for planning permission where development of land is also 
involved.  Two applications would be necessary, one for hazardous 
substances consent and one for planning permission, and it would be 
possible for conflicting decisions to be made. 
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54.There is provision for call-in applications for hazardous substances 
consent and for appeals which would be dealt with by PINS. 

Major Industrial Hazards 

55.The (1989) HSE risk criteria publication is concerned with the 
development of land where there is the possibility of major fire, explosion 
or toxic release (other than nuclear installations and licensed explosives 
installations).  HSE acts as an expert national adviser in such cases.  In 
this publication, risk is defined as in paragraph 11 above (unlike the DETR 
definition of risk which combines probability and consequences).  The 
word “hazard” is used to mean a situation with a potential to cause harm, 
for example a tank of pressurised toxic gas, but it does not imply whether 
the likelihood is high or low. 
 

56.HSE recognises that safety is but one of the factors to be considered in 
planning cases.  HSE’s original approach was aimed at securing a 
separation distance between the development and the hazard but this 
was criticised on a number of grounds and planning inquiries concluded 
that HSE should take account of the likelihood of injury to the public and 
the possible extent of injury effects.  To meet this need, Quantified Risk 
Assessment (QRA) techniques were developed which aim to quantify the 
risks associated with hazardous installations. 
 

57.There are various uncertainties associated with QRA, on matters such as 
failure-rate data, consequences, impact and injury, and human error 
(which can, of course, include the quality of safety management – which 
might change over time - and failures in automatic devices that are badly 
designed, constructed, maintained etc).  Decisions based on QRA should 
take these into account.  Also, to propose criteria requires judgements on 
whether or not an estimated risk level is significant – and, if so, how 
significant. 
 

58.HSE’s approach is to provide “cautious best estimates”.  Where there is 
difficulty in justifying an assumption, some overestimate is preferred and 
the sensitivity of the overall result to that assumption might be tested.  A 
feature of the approach is that it makes an explicit allowance for 
mitigating factors such as people’s ability to escape or protect themselves 
in an emergency. 
 

59.For the control of land-use in the vicinity of major hazards, HSE will: 

 advise strongly against any development which introduces a 

substantial number of people into an area where their individual risks 

are “significant” when compared with other risks to which they are 

exposed in everyday life.  “Significant” will be set at quite a low level 

of risk, since this is an involuntary risk to people who probably get 

little direct benefit from the activity which causes the risk.  This advice 

would set an upper risk criterion; 
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 not advise against developments where the individual risks seem to be 

small in comparison with everyday life, unless the development makes 

a significant contribution to societal risk.  This advice sets a lower risk 

criterion for individual risk 

 set the upper and lower bounds as close together as seems possible; 

the details of a particular development – such as its size – would be 

taken into account and a judgement made as to whether it tends to 

the high or low risk level. 

60.HSE divides developments near major hazards into 4 categories according 
to the level of risk, taking account of factors such as the inherent 
vulnerability of the exposed population, the proportion of time spent by 
an individual in the development, the number of people who might be 
present etc.  The categories are: (A) housing, hotel or holiday 
accommodation; (B) some workplaces, parking etc; (C) retail, 
community, leisure etc; and (D) highly vulnerable or very large facilities. 

Contaminated Land 

61.Provision is made to deal with contaminated land under Part IIA of the 
Environmental Protection Act 1990, inserted in the Act by S57 of the 
Environment Act 1995, and under the Contaminated Land (England) 
Regulations 2000 (SI 2000/227), as explained in Circular 02/2000 
Contaminated Land. Whilst there is not an equivalent circular, the 
corresponding legislation in Wales is the Contaminated Land ( Wales) 
Regulations 2001 (SI 2001/2197). The Assembly also issued guidance in 
2001 entitled “Remediation of Contaiminated Land – The National 
Assembly for Wales Guidance to Enforcing Authorities under Part IIA of 
the Environmental Protection Act 1990”. Contract research has been 
commissioned and a new model will be used to determine the exposure of 
humans to contaminants in soil.  Guidance will be needed on what levels 
of daily intakes would be tolerable on matters such as the incremental 
lifetime risk for carcinogens. 
 

62.In C02/2000, Annex 1 is headed “A Statement of Government Policy”, in 
which paragraph 4 confirms that “As well as acting to prevent new 
contamination, we have also to deal with a substantial legacy of land 
which is already contaminated ….. It is not known … how much land is 
contaminated.  This can be found out only through wide-ranging and 
detailed site investigation and risk assessment.  The answer will be 
critically dependent on the definition used to establish what land counts 
as being “contaminated”.” 
 

63.Paragraph 6 of Annex 1 confirms the threat that contaminated land 
presents to sustainable development, while one of the 3 objectives in 
paragraph 7 is “to identify and remove unacceptable risks to human 
health and the environment”.  The “suitable for use” approach focuses on 
the risks caused by land contamination.  The risks presented by any 
given level of contamination will need to be assessed on a site-by-site 
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basis. 
 

64.The definition of “contaminated land” includes the notion of “significant 
harm” and the “significant possibility” of such harm being caused.  The 
statutory guidance uses the concept of a “pollutant linkage” – a linkage 
between a “contaminant” and a “receptor” by means of a “pathway”.  All 
3 must exist for there to be a pollutant linkage; the chain could be 
broken, for example, by engineering measures to remove or block the 
pathway.   
 

65.A receptor is a living organism, a group of living organisms, an ecological 
system or a piece of property (as defined in paragraph A13 at page 70 
and Table A on page 73 of C02/2000) or controlled waters which are 
being or could be polluted by a contaminant.  Risk assessment will be 
particularly important where there is a “significant possibility of significant 
harm being caused” (Paragraphs A27-A34 on pages 74-76 and B45-B49 
on pages 85-86 of C02/2000).  To simplify such an assessment of risks, 
the local authority may use authoritative and scientifically based guideline 
values for concentrations of the potential pollutants in, on, over or under 
the land in pollutant linkages of the type concerned. 
 

66.Similarly, a local authority should determine, after carrying out an 
appropriate scientific and technical assessment and with regard to any 
advice from the Environment Agency, that land is contaminated land on 
the basis that pollution of controlled waters is likely to be caused where – 
on the balance of probabilities - a number of specified circumstances 
apply (Paragraph B51 on page 87 of C02/2000). 
 

67.The definition of contaminated land is based on the principles of risk 
assessment.  In this guidance (page 162), “risk” is “the combination of 
the probability or frequency of occurrence of a defined hazard (eg. the 
exposure to a property of a substance with the potential to cause harm) 
and the magnitude (including the seriousness) of the consequences” 
 

68.Appeals against remediation notices for “Special Sites” (as defined by 
S78C(8) and Regulations 2 and 3, with Schedule 1) will be dealt with by 
PINS, mainly by PINS 5 Inspectors.  Appeals that do not concern Special 
Sites will be made to magistrates’ courts. However, risk assessments 
concerning human health and environmental effects from land 
contamination could arise as an issue in a wide variety of other casework, 
particularly on brownfield sites.  The approach to environmental risk in 
the context of contaminated land is complex and it will require many 
scientific and policy judgements. 

Human Rights Implications 

69.Risk assessments can involve serious implications for the individual.  
Relevant advice on the Human Rights Act is found in the inspectors’ 
Handbook at Chapter GP10. 
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ANNEX A 

A SIMPLISTIC ILLUSTRATION OF THE PRINCIPAL TERMS 
 
(from page 6 of the (1995) DETR “A Guide to Risk Assessment and Risk 
Management for Environmental Protection”) 

Intention (intended course of action): to leave Nelson’s column in place as it 
is, unless a risk assessment reveals intolerable risks. 

One hazard is that stones of a particular size and weight under certain 
circumstances might be dislodged and fall; a consequence is that a passer-by 
might be struck and killed or injured by falling masonry. 

Risk estimation might follow the lines that the probability per unit time that 
a stone will fall is very low whilst the probability that if it does fall it will hit a 
passer-by is low most of the time; the magnitude of the consequence is high 
for the person affected but overall the risk to the passer-by is estimated to be 
low. 

Risk evaluation determines whether the risk is significant in relation, for 
example, to other risks to pedestrians in Trafalgar Square and taking account of 
(risk) perception – i.e. the fact that people do not perceive a risk of being hit 
by a falling stone in Trafalgar Square. 

The risk assessment would probably be that the risk was negligible. 

If the risk were judged to be significant, risk management would lead to 
consideration of actions taken to reduce the level of risk and the cost of such 
actions.  Those actions and the reduction in risk thereby achieved would be 
subject to a like process of evaluation.  Possible actions are: to demolish the 
column (for which there is the difficulty of valuing the loss of benefit to a 
Trafalgar Square without a Nelson’s column); to strengthen the column; to 
leave the column alone but to erect fencing to preclude people from the area 
around the base of the column; to manage the risk by monitoring and 
maintaining Nelson’s column; or to leave it alone.  The last two actions should 
take account of the possible development of a greater risk due to, for example, 
underground works or vibration caused by heavy lorries. 
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5G: PLANNING, AIR QUALITY AND NOISE 

 

Scope of Guidance: 

This chapter is intended to provide guidance on pollution as a planning issue.  In 
addition to setting out the policy context for Inspectors some information on planning 
techniques to control pollution is included in the sections on air quality, odour and 
noise.  This chapter does not cover issues arising from water pollution, minerals and 
waste casework or specialist environmental casework.  These issues are covered 
under separate chapters.  

 

The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides advice 
on procedural and policy matters drawing on relevant Court judgements and the 
practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that conflict 
arises between national policy and guidance, and a part of the Handbook, that 
particular part will not be given any weight.  
 
The Planning Inspectorate is also working with Communities and Local Government 
on a new streamlined format for the Handbook to reflect the Killian Pretty 
recommendation that planning needs to be more user-friendly. 

 

 

What’s New 

This Chapter incorporates the following PINS Note: 

661 UK National Air Quality Strategy and Circular 15/97. 

 

 

References and source material  

Legislation  

Town and Country Planning Act 1990 – Part II, content of development plans to 
include measures for the improvement of the physical environment and the 
management of traffic.  Section 54A requirement to make determinations in 
accordance with the development plan unless material considerations indicate 
otherwise.  

Environmental Protection Act 1990 – authorisations for prescribed processes.  
Introduction of Integrated Pollution Control [IPC] and Local Authority Air Pollution 
Control [LAAPC]. 
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Environment Act 1995 – Creation of the Environment Agency and formulation of the 
National Air Quality Strategy.   

Both of the preceding acts give domestic effect to EU Regulations and Directives on 
pollution control matters. 

 

Refs & Source material contd.

Control of Pollution Act 1974 – Sections 60 and 61 deal with control of noise from 
construction sites, subject to prior notification.  The Act also allows for the 
designation of Noise Abatement Zones. 

Environmental Protection Act 1990 – Sections 79, 80 and 82 deal with the control of 
noise regarded as a nuisance.  

Noise and Statutory Nuisance Act 1993 deals mainly with the control of noise in 
streets with local authorities empowered to take action against statutory nuisances. 

Noise Act 1996 creates a night-time noise offence (between 2300-0700) and 
empowers Local Authorities to investigate and take action against noise emitted 
from offending dwellings.  This is an adoptive act and only comes into effect when a 
local authority adopts its provisions for the whole of its area. 

Human Rights Act 1998 

Pollution Prevention and Control Act 1999 introduces change to the control regime 
through authorisation of prescribed processes.  The number of controlled 
installations is increased.  The new regime will be known under the acronym PPC. 

The Conservation (Natural Habitats, &c.) Regulations 1994 – Part IV, Adaptation of 
planning and other controls which require assessment of implications of decisions 
affecting European Sites and consequent obligations on the decision 
maker/competent authorities.  

Policy guidance  

 PPG1 General Policy and Principles, at paragraphs 4-12 on sustainable 
development and mixed use; 21-23 on planning for industry and 
commerce and land use and transport; 37 on conditions; 50-55 on 
material considerations and 64 on private interests.  

 PPG4 Industrial and Commercial Development and Small Firms, at paragraphs 8 
on Development Plan allocations; 9-12 on locational factors and 14-19 on 
mixed uses. 

 PPG11 Regional Planning Guidance, Chapter 15 deals with air quality and health 
issues. 

  PPG12 Development Plans, Chapter 3 and paragraph 4.4 on plan content, level of 
detail and policy objectives for the protection of the environment. 

 PPG13 Transport, paragraphs 1.1-3 on transport and the environment.  Public 
Consultation Draft of Revised PPG13 published in October 1999, 
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paragraph 9 on local air quality; 45 on traffic management measures and 
Annex A on Transport Infrastructure.  See PINS Note 726 for advice on 
the status of the consultation draft. 

 PPG17 Sport and Recreation, paragraphs 51-54 on sport and noise; 55 on air 
sports and 56 on water sports. 

 

Refs & Source material contd.

 PPG22 Renewable Energy, including annexes on wind energy, waste combustion, 
hydro-power, wood fuel, anaerobic digestion, landfill gas and active solar 
systems. 

 PPG23 Planning and Pollution Control (see below). 

 PPG24 Planning and Noise (see below). 

 Circular 15/97  The UK National Air Quality Strategy [NAQS] and Local Air Quality 
Management [LAQM] : Guidance for Local Authorities.  The circular was 
accompanied by a series of guidance notes (see below) 

 MPG11 The control of noise at surface mineral workings (see below) 

Coverage of pollution matters in Regional Planning Guidance is patchy.  This may 
change following the issue of revised guidance in PPG11.  The appropriate 
guidance for the region in which Inspectors undertake casework may repay study in 
terms of understanding the regional context for development plan and development 
control casework. 

Cross references to other Handbook Chapters and PINS Notes 

 2E – Industry, offices and related development (2E.26-30) 

 3G – European Community Considerations (3G.12-34)   

 3J – Human Rights (whole chapter and appendices) 

 4A – Local Plan and UDP Inquiries (4A.174) 

 5A – Minerals (5A.44-45; 49-52; 75 and 77) 

 5C – Water Related Casework (5C.44-45) 

 5E – Environmental Impact Assessment (5E.37-38) 

 5F – Nature Conservation (whole chapter) 

 5H – Waste (5H.20-28 and 47-51). 

  

 

 

Contents 

Paragraph 

http://www.communities.gov.uk/planningandbuilding/planning/planningpolicyguidance/planningpolicystatements/planningpolicyguidance/ppg23/�


 
5G – Planning, Air Quality and Noise – December 2000 

4 

5G.1-2     Introduction, policy evolution and prospects 

5G.3-4     Background of EU law and policy 

5G.5-8     Public concern over pollution as a planning issue 

5G.9-12    PPG23  

5G.13-14    Development Plans 

5G.15-16    Development control considerations 

5G.17-20    Advice and information needs for decision-making 

5G.21-22 Consideration of evidence and exercise of 
judgement 

5G.23-24    Significance and uncertainty 

5G.25-30    Aids to judgement 

5G.31-33    Application of control     

5G.34-36    Conditions and obligations 

5G.37-39    National Air Quality Strategy [NAQS] & Circ 15/97 

5G.40-42    Air quality and land use planning    

5G.43-44    Air quality and Development Plan preparation 

5G.45-46    Air quality and transport     

5G.47-50    Air quality issues in appeal casework   

5G.51-52    Planning techniques for control of air pollution  

5G.53-59    Odour       

5G.60-89    Noise  

   5G.61-62 MPG11 The control of noise at surface  
  mineral workings 

      5G.63-69 PPG24 Planning and Noise 

      5G.70  Noise as an issue in casework 

      5G.71  Necessary Information and Evidence 

   5G.72-75 Effects of noise 

      5G.76-84 Techniques for the control of noise pollution 
        using planning powers 

      5G.85-89 EU developments in noise policy 

 

Appendices 

A. Court cases 
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 A1.  Planning and pollution control overlap    

 A2.  Planning and nuisances      

 A3.  Other cases involving pollution 

 

B. Background papers and other sources of information. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Introduction, policy evolution and prospects 

5G.1 Changes since the original chapter was issued in December 1995 include 
firstly, EU activity in the field of air/water pollution and waste disposal 
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(including incineration), given domestic effect through the Environment Act 
1995 and the Pollution Prevention and Control Act 1999.  Secondly, the 
development of National Air Quality strategy and new powers given to local 
authorities to develop Air Quality action plans.  Thirdly, the issue of PPG24 
Noise which replaced Circular 10/73.  Fourthly, changes in institutional 
structures and the creation of the Environment Agency as a competent 
authority.  This involved the convergence of previously separate regulatory 
regimes.  Fifthly, the issue of PPG10 and forthcoming revisions to PPG23 
(guidance on contaminated land, air/water pollution to be revised during 
2000).   

5G.2 The Pollution Prevention and Control Act 1999 provides for a new system of 
control to be phased in from 2000, giving effect to EU directive 96/61/EC 
concerning integrated pollution prevention and control.  For the first time the 
pollution control authorities will be able to include conditions relating to noise 
where a prescribed process is granted an authorisation.  A revised PPG23 
will give guidance on the new regime.  Forthcoming revisions to PPG13 and 
the contribution of traffic management measures to Air Quality and Climate 
Change objectives are also in prospect.  In view of the evolving situation this 
chapter is very much to be regarded as providing interim guidance to 
Inspectors.  It will be revised to take account of changes to national policy as 
soon as they have become definitive. 

 

Background of EU law and policy 

5G.3 For advice on the sources and relevance of EC law and policy to PINS 
casework see Chapter 3G.  EC environmental policy has been the subject of 
5 action programmes beginning in 1973, the current (Fifth) action 
programme runs until the end of 2000.  A sixth programme is being 
prepared.  The Single European Act 1986 gave environmental legislation a 
new legal base by adding an Environmental Title to the Treaty of Rome 
(Articles 174-176).  Key principles of the action programmes which underpin 
EC policy are: 

 Environmental damage, including pollution, should be prevented at 
source rather than dealt with after the event – the proximity approach; 

 environmental issues must be taken into account at the earliest possible 
stage in the planning and decision making processes – the preventative 
and precautionary approach; 

 the polluter should pay for preventing and eliminating nuisances; 

 activities in one country should not degrade the environment of another; 

 environmental protection is a matter for everyone in the EU at all levels; 

 appropriate action levels must be established for each type of pollution 
area to be protected; 

 major aspects of national environmental protection policies should be 
harmonised.  Economic growth should not be viewed from purely 
quantitative aspects. 
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The objectives of the Community’s environmental policy are that it should 
contribute towards: 

 preserving, protecting and improving the quality of the environment; 

 protecting human health; 

 the prudent and rational use of natural resources and 

 promoting measures at international level to deal with regional or 
worldwide environmental problems. 

Community policy may be summarised as being based upon the proximity 
and precautionary principles; the preventative principle and the polluter pays 
principle (for application see paragraphs 5G.28-31). 

5G.4 The EC has enacted over 300 legislative provisions which are either directly 
or indirectly concerned with environmental protection.  The majority of these 
have been incorporated into UK domestic law.  For example, directives on 
air quality objectives have been given effect through the Environment Act 
1995.     

 

Public concern over pollution as a planning issue 

5G.5 During the 1990s there was widespread concern about relationships 
between development and pollution and the potential for mismatch between 
the planning and pollution control regimes.  A number of factors gave rise to 
this concern, as examined in the 1992 DoE Research Report “Planning and 
Pollution Controls”, including: 

 The growing public awareness of pollution with the planning system and 
the publicly accountable local authority seen as the most obvious means 
of control.  As the local authority is democratically elected it was seen as 
more accessible and responsible than the pollution control authorities then 
in being (HMIP and National Rivers Authority). 

 Pollution control authorities were seen as too close to the industry and 
unwilling to impose strict controls.  Local authorities and the public were 
not confident in the efficacy of the control authorities and preferred to rely 
on the more transparent planning system. 

 The regulatory powers of the pollution control authorities were seen as too 
narrow to protect the wider interests of the community.  Matters which 
were felt to be inadequately addressed included the effects of cumulative 
pollution from incremental development, risks of pollution from unintended 
releases, impact of perceptions of risk on the local community and on 
investor confidence and risks of non-compliance with pollution controls. 

 There was undoubted pressure on local planning authorities to refuse 
permission or impose onerous conditions that may have been relevant to 
planning but did not meet other legal or policy tests. 

 All these factors have led to an increased readiness to incorporate policies 
to prevent pollution in development plans, use pollution reasons as 
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grounds for refusing permission or seek to control pollution through 
planning conditions or agreements/obligations.   

5G.6 There was official and, to some extent, judicial recognition that it may be quite 
proper for the planning system to intervene to control pollution, for example: 

 Where considerations material to the planning and pollution control 
regimes were substantially different and it would be unwise to rely upon 
the alternative regime to protect planning interests; 

 Where the development would present such clear risks to the public that 
restrictive conditions should be attached or permission refused; and 

 Where the general interest in the case would be wider than the interests of 
those directly involved in the pollution control regime. 

5G.7 It was accepted that the local planning authority should be alert to the 
possibility of pollution even though there was a separate regime for its control.  
The pollution control and planning systems were seen as separate but 
complementary.  The planning system should not, however, duplicate the 
statutory responsibilities of other bodies.  The pollution control authorities and 
local authorities (under their environmental health responsibilities) regulated 
specified industrial processes in order to limit and make harmless any 
polluting substances released into the air or other environmental media.  The 
planning system regulated where development could take place and 
controlled what operations might be carried out in order to minimise the 
adverse effects of any potential pollutants on present or future land uses, in 
accord with the principles of sustainable development (as later elaborated in 
PPG1). 

 
5G.8 The response to these concerns was the publication of PPG23 Planning and 

Pollution Control in 1994, see paragraphs 5G.10-21 below.  
 

PPG23 Planning and Pollution Control 

5G.9 The PPG was issued July 1994, following the Gateshead judgement (see 
Appendices below).  The content relating to waste planning has been 
replaced by PPG10.  A revised PPG23 is forthcoming and a new PPG is to be 
prepared dealing with contaminated land.    

The planning and pollution control regimes 

5G.10 PPG23 gives advice on the relationship between controls over development 
under planning law and under pollution control legislation.  The separate but 
complementary systems of control aim to protect the environment from 
potential harm caused by development and operations.  The PPG aims to 
encourage close consultation and prevent unnecessary duplication and 
conflict of interest between planning and pollution control authorities.  In this 
way decisions can be based upon adequate information and a proper 
understanding of the scope and requirements of the two regimes and costly 
delays in the decision making process can be eliminated [PPG23 paragraphs 
1.1-1.4].  The planning interest must focus on the potential for pollution but 
only to the extent that it may affect the current and future uses of land. 
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5G.11 The planning system complements the pollution control regime by regulating: 

 The location of development and the control of operations in order to avoid 
or minimise adverse effects on the use of land and on the environment; 
and 

 What happens after any development or use of land so that land and water 
resources are restored to such a condition as to be capable of the agreed 
after-use once that development or use has ceased (PPG23 paragraph 
1.11).   

The approach of the Government to pollution issues is a precautionary one.  
Where there are significant risks of damage to the environment, pollution 
controls will take into account the need to prevent or limit harm, even where 
scientific knowledge is not conclusive.  The precautionary principle applies 
particularly where there are good grounds for judging either that action taken 
promptly at comparatively low cost may avoid more costly damage later or 
that irreversible effects may follow if action is delayed (see paragraph 5G.21 
and 5G.25 below).  Action has to be proportionate to the risks and costs 
involved and to the ability of those affected to pay those costs (PPG23 
paragraph 1.12).  The PPC regime does allow for site remediation 
requirements to be imposed on operators.  

5G.12 The planning system, through the control of land use, has an important role to 
play in determining the location of development that may give rise to pollution.  
It should also control other developments in proximity to potential sources of 
pollution.  In this way occupiers of new development can be protected from 
pollution and existing potentially polluting industry should not face 
unreasonable additional constraints.  The planning system should assume 
that the pollution control regime operates effectively.  The dividing line 
between planning and pollution control is not always clear cut.  Both seek to 
protect the environment.  The weight to be attached to such matters may vary 
from case to case.  In some cases the scope for the planning system in 
protecting the environment will go wider than that of the pollution control 
regime because “harm” in the planning context may have a wider meaning 
than under the Environmental Protection Act 1990 extending, for example, to 
unsightly development and loss of amenity in a wider sense.  Material 
planning considerations are likely to be: 

 Location, taking into account such considerations as the reasons for 
selecting the site itself; 

 Impact on amenity; 

 The risk and impact of potential pollution from the development insofar as 
this might have an effect on the use of other land; 

 Prevention of nuisance (see also Appendices below); 

 Impact on the road and other transport networks and on the surrounding 
environment; and  

 Need, where relevant, and feasibility of restoring the land to standards 
sufficient for an appropriate after use.  (PPG23 paragraphs 1.31-36). 
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Development Plans 

5G.13 Structure Plans and Part I of UDPs should include strategic land use policies 
on the location of potentially polluting development and on the location of 
sensitive developments in the vicinity of existing polluting development.  They 
should also establish appropriate criteria to enable broad areas of search to 
be identified in Local Plans.  Local Plans should include an appropriate 
combination of site specific policies for potentially polluting developments and 
criteria against which applications for such development may be determined.  
Local Plan policies should aim to keep apart housing and other pollution 
sensitive development from polluting or potentially polluting uses where such 
uses cannot reasonably co-exist.  Failure to achieve separation may lead to 
pressure for imposition of higher standards at considerable expense to the 
industry or revocation or refusal to renew the authorisation and closure of the 
business (PPG23 paragraphs 2.15-2.18).  Factors to be taken into account in 
preparing development plan policies include: 

 The constraints on development as a result of the need to comply with any 
statutory environmental quality standards or objectives; 

 The need to identify land or establish criteria for the location of those types 
of development which have the potential to pollute; 

 The need to separate potentially polluting and other land uses to reduce 
conflict; for example, by identifying areas around polluting land uses in 
which other developments would be subject to special consideration; 

 The possible impact of potentially polluting developments on land use inc. 
health, the natural environment or general amenity from releases to water, 
land or air or of dust, noise, vibration, light or heat; 

 The environmental consequences where known of former land uses; 

 Former landfill sites which may be suitable for beneficial after use, with or 
without remediation; 

 The need to secure restoration and pollution controls to standards 
sufficient to ensure land is capable of after-use; 

 The need to protect physical resources and improve the physical 
environment;  

 The wider economic and social need for potentially polluting development 
and the requirement to identify appropriate locations for such 
developments; and 

 The findings of air quality reviews and assessments carried out under part 
IV of the Environment Act 1995, and the measures and policies included in 
air quality action plans. 

5G.14 Planning cases involving issues of pollution control are no different from other 
cases in that Section 54A requires the decision-maker to consider the 
development plan as the starting point for decisions on planning applications.  
If up to date plans exist the task is eased for the decision maker.  However 
the basis of some policies and plans may predate the approach 
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recommended in PPG23 and endorsed by the courts in the Gateshead 
judgement.  Policies insisting on compliance with detailed emission levels, 
controlled by other bodies but set down in a planning policy, would not accord 
with national policy guidance set down in PPG23 or the decisions of the 
Courts. 

 

Development control considerations 

5G.15 PPG23 lists the material considerations as being:  

 The availability of land for potentially polluting development taking account 
of its proximity to other development or land use which may be affected; 

 The sensitivity of the area as reflected in landscape, land quality, nature 
conservation or archaeological designations if evidence suggests there is 
a risk of such features being affected by pollution; 

 The loss of amenity which pollution would cause; 

 Any particular environmental benefits such as regeneration of derelict land 
or transport improvements; 

 The design and layout of the site and its visual impact; 

 The condition of the site itself where it is or may be contaminated and any 
potential remediation; 

 Proposed after-use of the site; 

 The potential use of mineral workings for landfill; 

 The hours of operation required where these may have an impact on 
neighbouring land uses; 

 The possibility that nuisance might be caused for example by the release 
of smoke, fumes, gases, dust, steam or noise where not controlled under 
the Environmental Protection Act 1990; and  

 Transport requirements. 

Material considerations also include the potential economic and social 
benefits of the development such as provision of a product or service, the 
generation of secondary trade with local business, recovery of energy from 
waste, contribution to energy efficiency and employment.  Proper weight 
should be given to these factors in order to maintain an appropriate balance 
between economic and environmental considerations (see the advice in 
PPG23, paragraphs.3.1-3.9; 3.15; 3.17- 3.18; 3.20-3.21 and 3.23-3.28).  The 
revised PPG23, in due course, will amend the list set out above. 

5G.16 Representations from the public and other bodies will also need to be taken 
into account when they address material considerations.  Neither the local 
planning authority nor Inspectors should give undue weight to objections on 
matters which may more appropriately be addressed by the pollution control 
regime and do not have any land use implications. Applicants do not normally 
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have to prove the need for their development or discuss the merits of 
alternative sites.  However several decisions of the courts have established 
that in certain cases there is a duty to consider the existence of alternatives 
(see 5G.22 below).  The nature of such developments and the national, 
regional or local need may make the availability or non-availability of suitable 
alternative sites an issue. 

 

Advice and information needs for decision making 

5G.17 Local planning authorities must have sufficient information on which to base 
development control decisions including full information from the developer 
and the advice of the pollution control authority where necessary.  Early 
tripartite discussions are recommended.  Local planning authorities should 
not, however, seek more information than is required to make a sound 
planning decision.  Applicants are encouraged by PPG23 to submit parallel 
applications for planning permission and other statutory consents wherever 
possible.  Experience indicates this is not always the case.  The result is that 
sometimes there is a duplication of consideration by the competent authority 
of matters that may be outwith their jurisdiction.  There is also confusion in the 
mind of the public as to the respective roles and responsibilities of the 
competent authorities.  For Inspectors this has been manifested at hearings 
into authorisations under the Environmental Protection Act 1990 where 
interested persons or statutory parties wish to revisit planning matters. 
Alternatively a lack of information on pollution matters may be canvassed, 
during the planning appeal process, by interested persons as a justification for 
refusal of planning permission citing the precautionary principle (see the 
advice in paragraphs 5G21 and 5G.25 below).    

5G.18 PPG23 advises that outline permissions are not usually appropriate for a 
development where the risk of pollution is significant.  Sufficient information 
on environmental impact must be available to enable the local planning 
authority, or an Inspector, to determine whether permission should be given in 
principle.  If outline permission is granted it should be restricted so it cannot 
take a different form which would lead to significantly different environmental 
effects from those initially considered at the planning application stage [for 
cases involving EIA development, however, consider the implications of the 
Rochdale judgement – HC/340 and the advice in Chapter 5E].   

5G.19 The following would appear to be the minimum information necessary to gain 
an understanding of the development and its prospective impacts: 

 A description of the processes involved, including nature and quantity of 
inputs and outputs now and in the foreseeable future, including the 
possibility of unpredictable events; 

 The scope of other statutory controls, including whether the process is 
prescribed under the Environmental Protection Act for IPPC or LAAPC 
regulation (or the forthcoming PPC regime), the limitations of and 
exemptions from such controls; 

 The technology to be deployed, proven or otherwise and its relationship to 
the BATNEEC objective in the Environmental Protection Act; 
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 The scale of physical development resulting from and dependant upon 
variations in the above, including on-site buildings, plant, treatment works 
and servicing and off-site impacts such as traffic; 

 Data on the local environment, including sensitive mediums such as water, 
air and land, including their use by people, plants and animals.  Note that 
proximity to a European site invokes special consideration under the 
Conservation (Natural Habitats &c.) Regulations – see Chapter 5F Nature 
Conservation at paragraphs 5F.26-42; 

 The effects of discharges to the environment on the health of sensitive 
media and their users, whether or not a formal EIA is required; 

and there may be others unique to the development under consideration.  
Additional information may be sought by requesting it from the appellant in 
written representation cases, by raising it at a Pre-Inquiry Meeting in larger 
cases or by questions during a hearing/inquiry.  This may include, for 
example, an indication of the types of conditions likely to be imposed by the 
competent pollution control authority as part of the authorisation process.  The 
precise form of wording need not always be required in order to exercise 
judgement on the planning merits of the case.  Adjournments may be 
justifiable in some cases, particularly where it is clear that a proper 
assessment of the appeal proposal cannot be made in the absence of such 
information.  

5G.20 In cases of difficulty, where the technology of new processes is unproven or 
where the appellant is unable or unwilling to incur the costs of providing 
sufficient survey or design data at the planning stage, the advice of the 
regulatory body should be taken as to the likelihood of the process being 
designed to fulfil authorisation conditions.  If a defect in information cannot be 
resolved the precautionary principle may come into play.  This principle holds 
that where significant environmental damage may occur but knowledge on the 
matter is incomplete then any decision made or measure implemented should 
err on the side of caution (see paragraphs 5G.24-25 below).  

 

Consideration of evidence and exercise of judgement  

5G.21 There are 4 questions which should be considered before reaching a decision 
on a potentially polluting development: 

    Whether the development in the form in which it is proposed at the 
planning stage is capable of being designed and operated in a manner 
which is reasonably likely to receive authorisation (where relevant) under 
the applicable pollution control legislation; 

  Whether the development, notwithstanding any controls under pollution 
control legislation, presents such a level of risk to neighbouring land uses 
and land users, either through the nature of the source of risk or the 
sensitivity of the receptor environment, that it is an inappropriate use of the 
land in question, justifying refusal of planning permission; 

    Whether the development is perceived to present such a risk to 
neighbouring land uses and users and that risk cannot be properly allayed 



 
5G – Planning, Air Quality and Noise – December 2000 

14 

by reference to objective or accepted standards, that it would harm the 
current use of the land or prejudice the local planning authority’s 
aspirations for its future use as set out in the development plan or conflict 
with the policies set out in the local authority’s air quality action plan or 
strategy; and 

    Whether, if there are sound objections on planning grounds, there is a 
weighty global, national or local need sufficient to outweigh those 
objections.  If there is such a demonstrable need, are there any 
reasonably foreseeable alternatives to the proposal that would have a 
lesser polluting impact? 

5G.22 The Government’s approach to pollution control and environmental protection 
is to apply policies which seek to (1) prevent pollution at source; (2) minimise 
risk to human health and the environment; (3) encourage the most advanced 
technical solutions that can be cost-effectively applied and (4) apply a “critical 
loads” approach to pollution in order to protect the most vulnerable 
environments [PPG23, paragraph 1.10].  Pollution of the environment is 
defined in the Environmental Protection Act 1990 as “..the release into any 
environmental medium from any process of substances which are capable of 
causing harm to man or any other living organisms supported by the 
environment”.  “Harm” means “harm to the health of living organisms or other 
interference with the ecological systems of which they form part and, in the 
case of man, includes offence to any of his senses or harm to his property.” 

 

Significance and uncertainty  

5G.23 Before a decision is made on a proposal involving potentially polluting 
development it is necessary to assess the significance of predicted or 
perceived impacts.   But what is considered “significant”?  The significance of 
an effect or impact could be analysed within the context of society as a whole 
(which may be a wider issue than planning merit, for example Bio-diversity); 
the affected region; the affected interest or locality, as appropriate.  Both short 
and long term effects may be relevant.  Such effects may include intensity of 
impact on public health and safety; proximity of the development to historical, 
cultural or ecological resources; the degree to which any effects would be 
controversial, uncertain or involve unique or unknown risks; whether a 
precedent would be established affecting future consideration of similar 
proposals; the implications for cumulative impact and whether the predicted 
impact would affect protected districts, structures, objects or species.   

5G.24 Uncertainty or lack of knowledge may present difficulties for the decision-
maker. If a developer does not give adequate information about possible 
adverse effects, even after being requested to do so, the decision-maker (and 
anyone else) is entitled to assume the worst-case outcome for the 
environmental effect.  General advice for Inspectors on the decision making 
process may be found in Chapters 1A : The Role of the Inspector, paragraphs 
1A.31-34; 1G : Reporting to the Secretary of State, paragraphs 1G.58-64, 
1G.69, 1G.76, 1G.101-104 and Appendix A; 1X : Decision Letters, paragraphs 
1X.23-46, 1X.108-110 and Appendix A.  In addition the following decision 
tests may be helpful, depending on the evidence before the individual 
Inspector: 
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 If uncertainties are great and consequences to the community/locality are 
predicted to be severe and there is no sure way of reducing uncertainties 
to acceptable proportions within the framework of conditions, then the 
application may have to be refused; 

 If uncertainties are great but could be reduced by further studies over a 
short period and there are reasonable prospects of controlling remaining 
uncertainties by reasonable and enforceable conditions, then defer the 
application decision or refuse without prejudice to revised scheme with 
the new information; 

 If uncertainties can be reduced by further studies and the outcome would 
not be serious and could be controlled by conditions, then permission 
could be given subject to those further studies and imposition of 
restrictive conditions [note however, the implications of the Rochdale 
judgement in this context]; 

 If the uncertainties are tolerable grant permission subject to conditions 
including monitoring requirements at specified intervals; and 

 Adopt the precautionary principle.  In all cases of permission being 
granted specify the criteria for suspension of any hazardous or polluting 
operations and arrangements for review.  Such a course of action must 
be regarded as wholly exceptional and would require the most rigorous 
justification.  If appropriate in a particular case the objective may have to 
be secured by way of a planning obligation as opposed to a planning 
condition.  For those developments which involve regulated processes 
under the Environmental Protection Act such arrangements can be 
incorporated into a monitoring protocol and no such planning obligation 
would be necessary. 

 

Aids to judgement 

5G.25 Some general pointers, derived from techniques of economic analysis, may 
also be helpful.  As a scarce environment is used up, the presumption is that 
the remaining parts become even more highly valued.  For planning and 
pollution control to offer significant gains to society it is necessary that 
pollution damage costs be capable of reduction through spatial separation.  
Noise, disturbance, odour, adverse visual impact and some air pollutants 
decline rapidly with distance from source, others may travel long distances 
and have an impact on locations far from the source of the emission.  Altering 
the location of activity to reduce impact is more socially efficient at the 
planning stage.  Once established there are costs incurred in relocation.  
Zoning or land use allocation can be viewed as an adjunct to other controls, 
such as spatial variations in regulatory standards or charges (site specific 
BATNEEC for example).  The prevention of significant deterioration – within 
areas where there is little pollution, environmental quality may be protected by 
allowing only small increases in pollution by industries using the best available 
control technology. 

5G.26 Mitigation hierarchy – the preferred approach is to design a project or plant so 
as to avoid a feature leading to an impact or minimise it.  Once the source of 
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impact has been minimised the next step is to seek to reduce the effect on the 
outside environment by abatement on site or where this cannot be achieved 
by abatement at the receptor.  If unwanted effects remain and cannot be 
avoided the next option is to consider whether there are ways of repairing the 
damage after it has occurred or of compensating for the impact by 
replacement, reinstatement or other countervailing benefits.  Beneficial effects 
are not mitigation measures – mitigation is intended to deal with adverse 
effects whereas a beneficial effect springs directly from the development itself.  
Mitigation must be intended.  This is different from a beneficial effect that may 
not be an intentional feature of the project.  Where measures are incorporated 
into the project design they become an integral part of it and the level of 
commitment to implementation is therefore high.  In other cases there may be 
reference to requirements of other bodies being met without being precise.  
The problem for the Inspector there is that of assessing the degree of 
commitment on the part of the developer. 

5G.27 The polluter pays, proximity and proportionality principles of European Law 
(see paragraph 5G.4 above) may be expected to have increasing influence for 
planning policy and practice over time.  The planning and environmental 
problems of all forms of pollution may be susceptible to the application of 
these principles.   

5G.28 The first, the polluter pays, is easier to state than to apply.  Those who cause 
pollution are expected to pay for its impact.  A developer wishing to undertake 
activities which result in the emission of pollutants such as noise may be 
expected to include in his proposal measures to avoid, reduce, remedy such 
impacts or compensate those affected.   

5G.29 The second, proximity, is derived from European Environmental Case Law 
relating to waste disposal and holds that pollution should be dealt with as 
close as possible (reasonably proximate) to its source.  With noise or air 
pollution this would imply reduction at source or other forms of mitigation as 
close as possible to the source.  In this context there is a nexus between this 
and the preceding principle.   

5G.30 The final principle, proportionality, is in essence a test to be applied to 
mitigation measures or a decision to withhold consent for a project that may 
result in pollution.  The principle holds that measures to deal with pollution, for 
example planning conditions, should be in reasonable proportion to the 
resultant harm.  If the harm were to be great then stringent measures would 
be justified and vice versa.  In relation to the withholding of consent the 
degree of harm might be expected to be such as to outweigh the adverse 
effects of preventing the activity which may imply a test of social and 
economic utility [this is consistent with the advice in paragraph 13 of PPG4].  
The principle of proportionality is applied by way of a test called the 
“structured weighting of interests”.  Criteria are applied in a sequential way by 
asking: 

 Is the measure an appropriate and effective way of achieving its legitimate 
aim and are the least onerous means being adopted? 

 Is the measure necessary to achieve the aim or could the aim be 
achieved in another way? 
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 If the first two stages are satisfied; is the adverse effect on the interest or 
right affected disproportionate or excessive in relation to the aims of the 
pollution control measure? 

 

Application of control 

5G.31 It is possible to impose control over potentially polluting activities at several 
stages in the permitting process, using both planning and pollution control 
powers, for example: 

 The location of development which may give rise to pollution can be 
controlled by determining whether to allow development to take place on a 
particular site – the land use test (planning powers); 

 The process by which a particular product is manufactured can be 
controlled to determine whether and how it is made (pollution control 
powers); 

 The nature of the product can be controlled by regulating its composition 
or construction (pollution control powers). 

 The use of the production process can be controlled by the imposition of 
various restrictions on the place, manner and time of that use (planning 
and pollution control powers); 

 The method of treatment of waste or emissions can be controlled to 
ensure that treatment plant of an appropriate specification is installed 
(pollution control powers); and 

   The disposal of wastes can be controlled by fixing the place, rate and 
method of discharge, known as “end of pipe control” (planning and 
pollution control powers). 

5G.32 Sometimes the installation of new plant or alteration of existing needs an 
authorisation under the Environmental Protection Act 1990 or Pollution 
Prevention and Control Act 1999, as a variation, but does not need planning 
permission.  The Environment Agency and Local Authority in exercising 
control over Part A or B processes under the Act must take account of the 
proposed variation and its effects, if any, on the local environment or 
designated European site (under the 1994 Habitats Regulations).  Such 
consideration does not necessarily extend to the amenities of the locality or 
those of adjacent occupiers/land users.      

5G.33 If a proposed source of emissions, such as noise, does not require a pollution 
control permit or authorisation, or if the relevant pollution control system does 
not cover the particular type of pollutant, then the local planning authority, or 
Inspector on appeal, might consider adding conditions to the planning 
permission to tackle any impact on land use and/or amenity.  These 
conditions might require a scheme of monitoring and mitigation covering 
planning concerns to be approved by the local planning authority before 
development commences.  Where conditions are not sufficient to overcome 
planning objections it may be appropriate to consider the completion of a 
planning obligation (see below).  
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Conditions and planning obligations 

5G.34 Planning conditions should not be used where they would duplicate pollution 
control measures, except where there is a need to protect planning interests 
not adequately protected by the pollution control regime.  A planning condition 
to achieve pollution control may be used where it is agreed by the respective 
agencies or other competent authorities that the planning permission is the 
appropriate place for the requirement to be imposed, for example in the 
circumstances specified in paragraph 5G.37 below. 

5G.35 The increasing scope and effectiveness of pollution control regulation is 
reducing the need to use planning conditions or obligations to control pollution 
aspects of a development which may be subject to statutory regulation under 
other legislation.  It is an important consideration that authorisation conditions 
can be revisited by the pollution control authorities as technological advances 
are made or there is a substantial change in the operation of the prescribed 
process.  Such reviews are not possible with planning conditions, except 
through the formal Modification procedure under Section 97 of the Town and 
Country Planning Act 1990.  Lack of confidence in the pollution control regime 
is not a legitimate ground for refusal of permission or imposition of conditions 
that duplicate other controls.  For example it would not be appropriate to 
prevent commencement of development until (i) approval is obtained under 
specified pollution control legislation; (ii) the local planning authority to be 
consulted at that stage and (iii) have an opportunity to submit representations 
to the competent pollution control authority if appropriate.  Planning conditions 
may be appropriate where planning interests can be distinguished, for 
example in the protection of amenity through limitation of opening or operating 
hours.  Conditions to control the level of emissions or require the submission 
of monitoring information to the local planning authority would not be justified.  
Consultation with the competent pollution control authority should ensure that 
planning conditions, where necessary, would be based on valid information 
and avoid duplication [see Circular 11/95 and Chapter 1L].  It is important, 
however, to ensure that the basis on which the decision is taken is reflected in 
the wording of the permission.  A full description of the development permitted 
is vital, including any assumptions or agreements about the exact nature of 
the process being permitted.  Such specifications are also important in cases 
involving EIA as any requirements regarding mitigation must be part of the 
project consent itself and not part of a general condition referring to the 
content of the Environmental Statement (see Chapter 5E, paragraphs 5E.37 
and 5E.51-52).   

5G.36 Conditions may well be appropriate dealing with specific elements of the 
scheme which have environmental or amenity effects, for example stack 
heights in relation to visual amenity or location and scale of key pieces of 
plant in relation to noise and disturbance.  Phasing of development, operating 
hours, access, landscaping and materials, site restoration and after-use 
details are all valid subjects for a necessary condition to mitigate 
environmental impact.    

 

National Air Quality Strategy [NAQS] and Circular 15/97  
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5G.37 In fulfilment of a requirement in Part IV of the Environment Act 1995 the 
NAQS was adopted in 1997 as a statement of policy with respect to the 
assessment and management of air quality.  The NAQS sets health-based 
standards and objectives which the Government intends to achieve by 2005-
2008 and the process by which those objectives will be achieved.  A revised 
strategy (“The Air Quality Strategy for England, Wales and Northern Ireland”) 
was published in January 2000.   

5G.38 National policies are expected to deliver a significant improvement in air 
quality throughout the country but there is also an important local dimension.  
In some locations air quality problems occur because of local factors such as 
density of traffic, geography, topography etc.  Such “hotspots” require a more 
focussed approach.  This is the role for local authorities.  They are required 
under the Environment Act 1995 to carry out periodic reviews of air quality in 
their areas and to assess present and likely future air quality against the 
standards prescribed in the Air Quality Regulations 1997 (now superseded by 
the Air Quality Regulations 2000).  Where the objectives (which are based on 
the NAQS) are not likely to be achieved by the relevant date an authority is 
required to designate an Air Quality Management Area and make an action 
plan for improvements in air quality. 

5G.39 When carrying out such functions local authorities will be expected to have 
regard to guidance issued under Section 88 of the Environment Act 1995 (see 
PINS Note 661).  Current guidance comprises : 

  LAQM.G1(00) – Framework for review and assessment of air quality; 

LAQM.G2(00) – Developing local air quality action plans and strategies, the 
main considerations; 

  LAQM.G3(00) – Air quality and transport;  

  LAQM.G4(00) – Air Quality and Land use planning; 

  LAQM.TG1(00) – Review and assessment : Monitoring air quality; 

  LAQM.TG2(00) – Review and assessment : Estimating emissions; 

LAQM.TG3(00) – Review and assessment : Selection and use of dispersion 
models; 

  LAQM.TG4(00) – Review and assessment : Pollution specific guidance. 

A summary booklet “Working Together for Clean Air” outlines the overall 
approach. Supporting technical information is available from the national air 
quality information archive and the national emission factor database at 
www.environment.detr.gov.uk/ airq/aqinfo .                                 

 

Air quality and land use planning  

5G.40 Part IV of the Environment Act 1995 requires local authorities to undertake a 
review and assessment of air quality in their areas to determine whether 
nationally prescribed air quality objectives will be met.  This process, known 
as local air quality management [LAQM], has three main elements:                                     
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First, a formal review and assessment of air quality in the locality to determine 
whether or not the objectives for each of the regulated pollutants (i.e. PM10; 
Nitrogen Dioxide; Sulphur Dioxide; Lead; Carbon Monoxide; Benzene and 1.3 
Butadiene) will be met by the target date.  Local authorities were advised to 
complete their first review and assessment by December 2000, and to repeat 
the process at least once before 2003.  

Second, where the review concludes that air quality objectives will not be met 
by the relevant date the local authority will have a statutory obligation to 
declare an Air Quality Management Area [AQMA]. 

Third, following the declaration of AQMA the local authority must produce 
within 1 year an Action Plan detailing how it intends to exercise its powers in 
pursuit of the objectives.  In formulating the Action Plan all relevant 
professionals and departments are expected to be involved to ensure a 
properly balanced and integrated approach.  No additional planning powers 
will, however, apply in AQMAs.   

5G.41 The weight that should be given to air quality as a material consideration will 
vary in different circumstances.  More weight may be given in particularly 
sensitive environments, relatively less weight where there are overriding 
economic and social benefits or other material considerations associated with 
the development.  Where the impact of the development is likely to be 
significant in air quality terms planning permission may be refused provided 
the impact relates to the use and amenity of the land.  However it is not 
suggested that all applications in an AQMA should be refused if new 
development were to result in a deterioration of local air quality (see 
paragraphs 5G.49-51 below).  The key approach should be the consideration 
of the implications of each proposal for the local authority’s review and 
assessment and Action Plan (if prepared).  The decision-maker should also 
consider the air quality impacts on humans, flora and fauna of traffic using the 
development as well as pollutant emissions from the proposal.  Applications 
where air quality could be a material consideration include instances where 
(1) the development itself could result in the need to designate a new AQMA; 
(2) the application would conflict with proposals in the local Action Plan and 
(3) the application would render some elements of the Action Plan 
unworkable.  

5G.42 The following types of application would probably require a supporting air 
quality assessment in order to properly inform the decision maker: 

 Industrial activities with potentially significant air emissions which are 
regulated by either the Environment Agency or Local Authority under the 
Environmental Protection Act 1990 - Part A or B processes. 

 Any developments which have the potential to increase the volume of 
traffic flows by more than 10% on roads with flows greater than 20000 
vehicles per day.   

 Developments likely to affect or be located within an AQMA which would 
significantly change patterns of traffic flows or could emit one or more 
pollutants specified in the NAQS. 
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Other cases need to be decided on their merits based on local 
circumstances.  Where an air quality assessment is required its content and 
methodology should be agreed before work is undertaken.  The following 
matters should be considered for incorporation: 

1. A description of the site and its location, including land use, 
topographical and meteorological characteristics. 

2. An assessment of existing air quality in the locality.  Refer to the air 
quality review undertaken by the Local Authority if available.  If no data 
are available then consider what further monitoring, modelling or other 
data collection is required.  Agree approach with the local authority.  
Inspectors can access, via the Internet or Intranet, publicly held data 
on air quality at the National Air Quality Information Archive 
[www.aeat.co.uk/netcen/airqual.]  This gives access to information on 
air quality at a network of urban and rural monitoring sites.  Such 
information may indicate where the results of local surveys are either 
consistent or inconsistent with the national monitoring network.  This 
may assist Inspectors with the consideration of submitted evidence. 

3. Describe the assessment methodology to be used where dispersion 
modelling undertaken (calculations, model assumptions and ranges of 
error). 

4. Detail the quantities of atmospheric pollutant materials likely to be 
emitted, the nature of their source (e.g. chimney heights and emission 
temperatures) and mitigation measures proposed. 

5. Results of any modelling exercise and comparison with NAQS 
objectives and other relevant standards/guidelines.  An assessment for 
year 2005 is required in order to compare with NAQS objectives. 

6. An assessment of the interaction of the proposal with other air 
pollutant sources in the area.  To what extent would the proposal 
impact upon existing air quality in either a positive or negative sense?  
What is the capacity of the atmosphere for the dispersal of pollutants 
to a harmless degree? 

Air quality and development plan preparation 

5G.43 The development plan may address air quality issues from a land use policy 
standpoint.  The land use and development strategy of the plan should 
examine how different long-term futures for the area would affect 
environmental quality as well as social/economic objectives.  The plan should 
be drawn up in parallel with any air quality action plan or strategy, and take no 
account of the existence of any AQMAs.  The plan should consider the 
implications of air quality for the wider area beyond the plan boundary in order 
to identify the potential indirect and secondary effects that may influence the 
overall land use and development strategy.  The plan should be as spatially 
specific as possible in terms of the main areas of development and related 
infrastructure and consider issues such as public transport corridors and 
green-space structure.  The policies and proposals of the plan may be criteria 
based to ensure that all the appropriate air quality aspects are taken into 
consideration including for example, the provision to be made for encouraging 
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non-car modes of transport and corresponding limitation of vehicle emissions.  
Supplementary Planning Guidance may stipulate relevant design 
considerations including for example, energy efficiency measures, orientation 
and use of materials.  Development briefs may specify particular aspects of a 
development that are required for a major development or redevelopment site 
including for example, opportunities to develop CHP in relation to 
developments over a threshold size or deploy renewable energy technologies.   

5G.44 In drawing up plans local planning authorities will therefore need to take 
account of air quality predictions (including information from other local 
authority departments and the Environment Agency).  Development plan 
boundaries may not necessarily coincide with others relevant to air quality 
considerations, such as AQMA boundaries.  The range of plans and policies 
in the two may differ.  Air quality reviews and subsequent action plans should 
be separate from but closely linked to and complementary to development 
plans.  PPG4, at paragraph 8 advises that plans should provide specifically for 
the types of industry which, although socially or economically necessary, 
might be detrimental to amenity or a source of pollution.  Suitable sites are a 
scarce and important resource for such industry.  Development plans should 
also ensure that development by such industries is separated from sensitive 
land uses (see paragraph 5G.52 below). 

 

Air quality and transport 

5G.45 The 1998 Transport White Paper announced revisions to PPGs aimed at 
ensuring that development plans and decisions on individual proposals should 
help reduce the need to travel especially by car and promote walking, cycling 
and public transport.  The White Paper emphasised the importance of RPGs 
and the development plan process in developing an integrated approach.  A 
key proposal is to improve RPG and include regional transport strategies.  
RPGs should also take account of regional air quality considerations.  A more 
rigorous environmental appraisal of the RPG strategy informed by air quality 
reviews and assessments should expose regional level air quality issues to 
critical scrutiny.  The RPG can help to address these issues and to meet 
NAQS objectives through providing a better context for delivery of planning 
policies on transport including for example, guidance on the location of 
regionally significant development; the approach to standards for off-street 
parking; the regional priorities for transport investment and management and 
the strategic context for introduction of demand management measures. 

5G.46 The references to polluting emissions and air quality in the current version of 
PPG13 are relatively limited.  Generally moves to improve air quality are, 
however, consistent with the broad thrust of current PPG.  The aim continues 
to be to promote mixed use development in existing centres, high density 
development in existing centres where appropriate and polluting industries 
where the impact will be minimal.  Decisions on car parking policies and other 
transport measures should take into account air quality considerations.  See 
paragraph 5G.52 below for an indication of possible techniques for control of 
air pollution. 
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Air quality issues in appeal case work  

5G.47 Under S54A of the 1990 Act Local Planning Authorities and Inspectors have 
to decide planning applications and appeals according to the development 
plan unless material considerations indicate otherwise.  Any air quality 
consideration that relates to land use and its development can be a material 
consideration, depending upon the facts of the case.  These include the 
impacts of prescribed processes under Environmental Protection Act 1990 
and other impacts which may be controlled under such legislation as the 
Clean Air Act 1993 or Motor Vehicle (Construction and Use) Regulations.  
Impacts on air quality may arise from : 

 Industrial, commercial and domestic emissions – routine, controlled 
releases from chimneys, emissions from commercial premises and 
housing. 

 Road traffic – emissions from vehicle exhausts make a significant 
contribution to air pollution. 

 Fugitive emissions such as leakages from industrial processes or dust 
particles from quarrying or other construction activities. 

Industrial emissions, as point sources, are largely controlled by the 
Environment Agency or local authorities under the new pollution control 
regime [PPC] introduced by the Pollution Prevention and Control Act 1999.  
The guiding principle of PPC is the use of BATNEEC.  In setting standards for 
a particular process the pollution control authorities should have regard to the 
particular local environmental circumstances.  In the future this may well 
include consideration of objectives for an AQMA and its associated Action 
Plan.  Development likely to satisfy pollution control requirements might be 
still considered unacceptable from a planning standpoint because of social, 
economic or environmental factors. 

5G.48 Where air quality is a material consideration for Inspectors they will need to 
consider both the operational characteristics of the development and the 
traffic generated by it.  This will need to be done in the context of the local 
position in terms of air quality reviews, assessments and any local AQMAs 
and their action plans.  The weight to be given will depend upon the scope of 
other controls and the impact on land use as well as the balance of other 
material considerations.  An assessment which indicated that a proposed 
development could have an adverse effect on local air quality need not 
automatically lead to a refusal of permission.  It may be possible to mitigate 
against the effect by conditions or the balance of other material considerations 
may indicate that the adverse effect should be accepted.  Planning conditions 
and S106 obligations can also play an important role in improving air quality 
through the planning system, for example by ensuring the achievement of 
transport mode changes and air pollution objectives and targets, and clarifying 
the requirements for monitoring. 

5G.49 Inspectors need to make sure that proper weight is given to these factors to 
maintain an appropriate balance between economic and environmental 
considerations.  The potential economic and social benefits of the 
development [see PPG4] such as provision of a product or service, secondary 
employment, recovery of energy from waste and contribution to energy 
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efficiency or employment are also important considerations in reaching a 
balanced decision.  Following the advice in PPG4, at paragraph 18, 
Inspectors should consider whether particular proposals for new development 
may be incompatible with existing industrial and commercial activities [a land 
use test again].  The juxtaposition of incompatible uses can cause problems 
for occupiers of both the new and existing developments.  For example, 
where new residential development is proposed in the vicinity of existing 
industrial uses the expectations of residents may exceed the standards 
applied by the Local Planning Authority and give rise to pressure to curtail the 
industrial use.  This may be a particularly acute problem where other 
legislation might subsequently result in costly new conditions or restrictions 
being imposed on the industry as a consequence of the new neighbouring 
development (see the various Court cases in the Appendices).    

5G.50 Inspectors should focus upon the potential for pollution only to the extent that 
it may affect the current and future use of land.  They should not try and 
second guess the risk assessments of the pollution control authorities but 
should assume that the pollution control regime will act effectively (see the 
Gateshead judgement and PPG23).  Decisions should focus on whether the 
development is an acceptable use of land rather than on the control of 
processes themselves.  Air quality may be an issue in relation to other new 
development located in the vicinity of existing authorised potentially polluting 
processes for example, sites which are within 500m of an IPC/IPPC process 
or 250m of an LAAPC process or, in the case of former land uses, within 
250m of a site used for landfill in the last 30 years.  

 

Planning techniques for control of air pollution  

5G.51 Such techniques include siting of new development to avoid valleys and 
basins where pollution is liable to be trapped by temperature inversions or 
leeward slopes.  Separation of industry from residential and other sensitive 
uses is often the most effective option.  For lower level emissions wind speed 
is of more significance than wind direction so that the worst pollution 
conditions often accompany light, non-prevailing winds.  Buffer zones may be 
placed between industrial uses and sensitive receptors to supplement control 
at source and provide protection in cases of breakdown or adverse weather 
conditions.  Design and arrangement of buildings may have an effect on 
pollution levels since local temperatures and winds, as the principal source of 
atmospheric diffusion, are affected.  Mixing of high and low buildings should 
be carefully considered because of micro-climatic complications that can 
affect dispersion.  Pollution from residential areas may be resolved by 
reducing the density of development and installation of district heating 
schemes.  Traffic management measures (see published Air Quality 
Guidance G3(00)) including zoning to minimise trip journeys and length and 
use of car restraint policies to encourage patronage of public transport are 
important instruments to achieve reductions in pollution levels.  Road and 
street design in newly developed areas or in redevelopment schemes should 
avoid canyon like streets or orientate roads to allow for increased wind speed.  
Open space and landscaping can be introduced to disperse or filter out 
pollutants on trees and shrubs.  Tree barriers between industrial and 
residential developments, as well as providing amenity screening, can provide 
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dust interception (though the area of plantation would have to be extensive).  
Management of the urban air shed to ensure that new development does not 
result in significant deterioration in air quality may be possible through land 
use control though this would require the use of rigorous mathematical 
modelling techniques and constant monitoring. 

5G.52 These techniques are not all-inclusive or prescriptive but may assist 
Inspectors in posing questions or evaluating evidence.  Note also that they 
are similar to those suggested in relation to the control of noise at paragraphs 
5G77- 83 below.  This is indicative of the synergy between different types of 
pollution.  

 

Odour  

5G.53 Odour pollution problems can be difficult to solve.  Industrial and agricultural 
sources are numerous and the level of odour produced by a process can vary.   
This may be as a function of the production cycle, the manner in which the 
emission is released from the component parts of the process, the prevailing 
weather conditions and the locality of the recipients of the offensive smell.   
The location of the emitting source is important.  If there are no people living, 
working or having recreation in the area, odours are not usually a problem.  
The response of individuals depends on a number of subjective factors and 
can vary from day to day.  Odour emissions can become a problem when they 
are perceptible beyond the working environment of the plant boundary. 

5G.54 Industrial odours can be of various types : point sources such as discharges 
from chimneys and vents; fugitive sources such as leaking pipework and 
openings in buildings.  Additional odours can arise as a result of transport of 
raw materials into the plant or removal of products and waste.  The first task 
(assessment) is to identify the individual source and establish those factors 
affecting the rate and type of emission.  Tailoring the abatement approach to 
suit the process can be difficult but it is often possible to use atmospheric 
dispersion models to assist in performance optimisation.  The models 
calculate the distance the odour would travel downwind before it becomes 
imperceptible and by calculating back from the point at which legislative limits 
would be infringed it would be possible to determine the degree of abatement 
required.  When emission has reduced as much as is technically practicable 
then the residual gases may be discharged from a stack.  The optimum height 
may be determined from mathematical models.   

5G.55 Field measurement is a very direct way of estimating the magnitude of an 
odour source but it is an approximate process.  At large distances downwind 
from the source no odour will be detectable but on approaching the source a 
point will be reached where it becomes perceptible and the source strength 
can be estimated.  The methodology can be used for dealing with non-
prescribed processes.  Olfactometry is the process by which samples are 
collected and then diluted with odour free air before presentation to a panel of 
samplers in accord with an agreed methodology.  Advice issued by DoE in 
1994 states that while olfactometry may provide a valuable guide to the nature 
and extent of an odour problem care needs to be taken in treating the results 
of any exercise as providing a definitive or wholly scientific basis for 
improvements to be undertaken. 
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5G.56 Stages in defining odour control requirements: 

  Stage 1 - identify the various process elements – incoming raw 
materials; storage areas; process units and vents; waste handling and 
treatment; leaks and fugitive emissions and controlled discharge 
points.   

  Stage 2 – the size and nature of the impact of the plant should be 
determined from an examination of past complaints received from pant 
workers and local residents.  Note should be taken of the nature, 
magnitude, frequency and distance from the source at which 
complaints arise.  Questions to be considered at this stage include how 
effective is installed abatement equipment? Are all emissions 
contained for abatement?  The nature of any secondary or fugitive 
emissions?   

  Stage 3 – having identified, ranked and outlined the scope and type of 
abatement to adopt measurement work may be required to quantify the 
emission sufficiently to indicate to the regulatory authority what is 
required.   

  Stage 4 – having installed and commissioned the equipment an 
assessment of efficacy is needed so that the regulatory authority may 
establish whether the measures taken have met the requirements of 
the authorisation or further measures are required. 

5G.57 Inspectors may find the following criteria affecting choice of abatement 
options useful in assessing the effectiveness of mitigating measures put 
forward.  Note that items (2)-(6) will probably be the subject of detailed 
technical evidence.  Consideration should be given to the use of an assessor 
in complex cases: 

(1) Containment – of the odour wherever possible.  The process 
should be examined to determine the maximised containment 
option within the building and to localise odours as much as 
possible.  Eliminate holes in building fabric, outside storage of 
materials, transport in open containers.  Building kept under 
negative pressure so that breaches merely cause air to suck in not 
odours out.   

(2) Reduce odour by eliminating dust or droplets from an exhaust or 
installing preliminary particulate control.   

(3) Determine what is the appropriate air flow.  Multi-stage scrubbing 
is cost effective with high volumes of polluted air flow; Biofiltration 
with medium/low pollutant concentrations.   

(4) Temperature will affect abatement options.  Biofilters are not 
effective at over 40C whereas high exhaust temperatures reduce 
running costs of incineration.   

(5) Moisture content will affect suitability of an abatement technique.  
High water content suits biofiltration but not adsorbers.   

(6) Chemical composition affects the abatement option.   
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5G.58 Some abatement techniques that may be suggested – options start with 
process management to limit production of odour at source during raw 
material delivery, product transfer, inspection, maintenance programmes, 
solvent management, building integrity/maintenance policy.  Remaining 
emissions to atmosphere to be controlled using end of pipe technologies.  
Biological techniques include soil bed biofilters; peat/heather, woodbark, 
compost biofilters; bioscrubbing.  Can be up to 99% efficient but need large 
land areas, regular irrigation, controlled environment for microbes, constant 
monitoring and regular maintenance – periodic renewal.  Incineration 
plant/boiler; thermal; catalytic; silica bed.  High cost but very efficient – some 
residuals not dealt with or become by-products of incineration.  Chemical 
adsorption (scrubbing) – spray tower; plate tower; packed tower; moving bed.  
Can be complex and costly.  Usually for the most complex or integrated 
processes but efficiency rate only 90%.  Odour breakthrough can occur at 
high temperatures, in high concentrations and conditions of high humidity.  
Efficiency deteriorates over time – regeneration often not cost effective.  
Further information on these techniques can be found in “Odour Measurement 
and Control – an update (see Appendix B).   

5G.59 The Inspector needs to consider or have evidence on which type of 
abatement represents the most effective option in the circumstances of the 
case.  Once that question has been answered it is then necessary to consider 
whether the preferred option represents BATNEEC in relation to prescribed 
processes.  In assessing BATNEEC it is important to consider not just the 
“hard technology” but also “soft” elements such as techniques of operation, 
management and control systems.  The NEEC element is becoming less 
critical with the move (driven by EC legislation) towards basing pollution 
control on BAT (best available techniques) alone.  Note relevance of the 
Court Cases on nuisance (see Appendices below) situations.  This may be a 
relevant consideration where the activities or development under 
consideration do not involve prescribed processes.      

 

Noise 

5G.60 Noise as a form of pollution has a primarily local impact.  A single noise 
source (point sources) rarely has an impact beyond a neighbourhood.  
Exceptions may include transportation sources (line sources) such as a major 
road or other installation such as an airport.   

MPG11 The control of noise at surface mineral workings 

5G.61 Issued in April 1993 to provide guidance on dealing with noise from surface 
mineral operations.  It provides specific advice on the determination of 
existing and predicted noise levels; noise limits; noise monitoring and 
abatement controls and statutory considerations such as planning conditions, 
environmental assessment and development plans.  In contrast to PPG24 the 
MPG deals with methodology in some detail, for example the selection of 
measurement points and monitoring arrangements.  Its approach is that of 
providing guidance to mitigate the effects of noise.  It does not provide policy 
guidance that, in itself, would underpin a refusal of planning permission.  The 
bibliography is more extensive than in PPG24 and includes reference to BS 
publications 4142 “Method for rating industrial noise affecting mixed 
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residential and industrial areas” and 5228 “Noise control on construction and 
open sites”.   

5G.62 This MPG is currently under review, a consultation document was published 
in May 2000.  Its content is to be expanded to encompass other 
environmental impacts of mineral working activity.  Noise and air quality 
issues are to be covered in technical appendices.    

PPG24 Planning and Noise 

5G.63 The issue of PPG24 in its definitive form (September 1994) gave effect to the 
recommendations of the report of the Noise Review Working Party (1990).  Its 
content was the subject of widespread consultation, including a first draft 
[PPGXX issued in 1992].  The issued PPG emphasised the need to place 
policy guidance in the context of the Development Plan system and the 
interlocking of policy guidance in other PPG's to avoid the twin pitfalls of 
inconsistency of approach and what has been described as "policy gridlock". 

5G.64 The PPG contains a brief statement of general principles such as the need to 
separate noise sensitive development from major sources of noise; site noisy 
development away from noise sensitive areas and if separation is not possible 
consider mitigation measures by way of planning conditions/obligations and 
design.  Such principles should be given effect through development plan 
policies and applied through the development control process.  In essence 
this summary represents the Government's policy on planning and noise.  

5G.65 Noise policies may be incorporated into development plans.  Such policies 
may apply to the plan area as a whole or to particular localities and should 
incorporate and give effect to the principles outlined. [Note there are problems 
in the illustration of noise control policies in map form – but see later 
developments below on mapping of local noise climates].  Plans should 
contain policies to ensure that noise sensitive developments (housing 
hospitals, schools) are located away from existing sources of noise.  
Potentially noisy developments should also be located where noise will not be 
an important consideration or constraint, or where impact can be minimised.  
Development control is seen as the method of resolving conflicts arising from 
development needs and the avoidance of undue disturbance.  Detailed advice 
on major noise sources (roads, railways, airports, industrial and recreational 
noise) is incorporated in a series of technical annexes. 

5G.66 Annex 1 of PPG24 sets out the concept of noise exposure categories.  The 
starting point is the existing noise level/situation.  Assess which category of 
sensitivity the new land use would fall within (A-D ranging from where noise 
would not be a significant factor to where noise would rule out the 
development proposed).  Determine the proposal on that basis - allow, refuse 
or mitigate by conditions, obligations or design measures.  Local planning 
authorities will have discretion to assign their own limits to noise exposure 
categories where justified by local circumstances.  The concept is not to be 
used as a guide to the reverse situation whereby a noisy development may be 
introduced into an area of sensitive land uses.  Note the limited circumstances 
in which this approach is to be adopted, namely the consideration of 
residential development close to transport related noise sources. 
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5G.67 Noise sensitive developments should not be permitted in an area which is or 
may become subject to high noise levels.  It is legitimate to look at not only 
the existing situation but also at reasonably foreseeable land use changes 
that may take place.  Mitigation measures include engineering (reduction at 
source); screening (by noise barriers); layout (interposing less sensitive land 
uses) or administrative (limitation on operating hours or specifying noise 
limits).  Mitigation measures must be both reasonable (as with the Circular 
11/95 tests) and proportionate, which is a new test (see the advice in 
paragraphs 5G.28-31 above).  The advice in PPG1 regarding use of planning 
conditions is repeated.  The annex contains model conditions which replaced 
those in, the now cancelled, Circular 1/85.  Some, but not all, of the PPG24 
conditions are included in Circular 11/95. 

5G.68 For designated areas there is new advice on the protection of areas where 
quiet enjoyment is an objective of designation.  This includes not only SSSI's 
(for wildlife) but also AoNB's, National Parks, areas of local landscape value 
and the heritage coast.  The effect of noise upon the enjoyment of areas of 
historic interest, including battlefield sites and conservation areas, and other 
local amenities such as cemeteries, parks and gardens should also be 
considered. Noise may also be a factor that could affect the setting of a Listed 
Building and, if so, would require consideration under Section 66 of the 
Planning (Listed Buildings and Conservation Areas) Act 1990.  Sections on 
Environmental Assessment and other statutory controls indicate the 
considerable overlap between planning and other powers (see Court Cases 
in the Appendices). 

5G.69 A series of Technical Annexes provides guidance on noise exposure 
categories for dwellings; the assessment of noise from different sources such 
as road traffic, Railways, Aircraft, Military aerodromes, Helicopters and 
heliports, Industrial and commercial developments, Construction sites, 
Recreation and sporting activities, Landfill and waste disposal sites; Planning 
conditions, (but note also the advice in Circular 11/95); Specifying noise limits; 
performance standards for insulation of buildings; other noise control regimes 
such as the Building Regulations and the Noise Act 1996 and a bibliography 
of official publications.  There is also a glossary of technical terms 

Noise as an issue in casework 

5G.70 Noise issues may arise in a wide range of casework. There are two main 
ways in which noise might arise as a potential concern: 

 where the development (proposed or enforced against) generates noise 
which might impact upon amenity or the environment generally; and 

 where noise sensitive development is proposed in an area where noise is 
already generated. 

    The following include those where it is often a major issue.  An indication is 
given of the range of issue involved: 

 airport/aviation development – note the limitations of planning control in 
dealing with aircraft noise; siting of facilities; routing of 
landings/departures; problems of assessment of effects from small scale 
developments such as flying and gliding clubs, helicopter landing pads.  
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 windfarms - noise sources in rural areas with low background levels, the 
characteristics of machinery and  aerodynamic noise.   

 minerals - guidance in MPG11 on control at mineral workings but there 
are off-site impacts such as lorry traffic.  Coal stocking areas at mines 
and dockyards - noise from handling and transport operations.  

 superstores and other retail developments - traffic noise; servicing yards; 
ventilation plant; hours of opening.  Particular problems such as hot food 
takeaways and amusement centres where the effects on amenity are 
those of disturbance from infrequent noise events or noise in public 
places. 

 warehousing/industry - noise from industrial processes; goods/material 
handling and transport operations.  Noise levels, hours of working, layout 
of development, intervening uses, subsequent changes of use or 
intensification.  Note that the emission of noise may be a factor in 
enforcement or lawful development cases where the effect is to cross the 
boundary between B1 or B2 uses. 

 catering and leisure/entertainment - public houses/restaurants/wine bars 
control over hours of operation, duplication with licensing control, car 
parks and the behaviour of patrons.   

 Noisy sports - advice in PPG17 - publications of The Sports Council - 
control over duration and frequency of events, traffic and parking. 

 petrol filling stations - hours of operation, ancillary developments such as 
shops and car washes - siting considerations. 

 dogs and cats - location of catteries and kennels, character of 
surroundings, limited scope of planning conditions - other means of 
control through the law of nuisance. 

 flat conversions - overlap with Building Regulations but residential 
amenity a legitimate planning concern - look at internal room 
arrangements critically; the location of parking provision in relation to 
living and bedrooms.  Problem of insulation between homes created from 
conversion into flats there being no economical way of introducing 
sufficient extra weight between floors.  Conversions could therefore 
exacerbate noise problems in urban areas.  Residential uses in town 
centres - what standard of amenity is appropriate?   

 residential development in noisy areas but where land supply is limited.  
Good practice in housing layouts and mitigating measures.  New 
residential development as an inhibition on other land uses because of 
prospective complaints/action over noise.  Given the promotion of mixed 
developments in PPG1 and PPG13 as a desirable form of urban 
development how are resulting noise problems to be addressed?  

Necessary Information and Evidence 

5G.71 How should noise be assessed?  Firstly, it is necessary to have information 
on the baseline circumstances.  Secondly, the predicted noise effects should 
be made explicit.  Thirdly, those effects should be evaluated in relation to any 
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adopted standards and finally, a judgement reached as to whether sufficient 
mitigation can be achieved.  This suggests the following sequence: 

  Step 1 - establish the current and likely background noise situation, 
sometimes referred to as the noise climate.  Noise levels in the area and their 
sources, if identifiable; any tonal content or special features.  This evidence 
may be agreed or be capable of being agreed between the appellant and local 
planning authority.  In determining the noise climate it is necessary to look 
ahead to encompass reasonably foreseeable changes such as new 
developments or transport schemes which may be identified in the 
development plan.  It may be difficult to foresee the effect of traffic 
management measures as opposed to new road construction.   

  Step 2 - establish the noise parameters of the development- predicted noise 
levels from plant/machinery; manufacturer’s specifications or operational 
experience elsewhere.  Type of equipment to be operated, hours of operation, 
attitude of the site operator. 

  Step 3 - calculate the increase or decrease in noise levels that will arise at 
point or line sources within the site. 

  Step 4 - calculate the degree of noise attenuation afforded by distance, 
screening or other mitigating measures between the point of origin and the 
receiver.  Location of receivers; topography of the area including main forms 
of land use and any natural noise barriers and meteorological conditions. 

      Step 5 - predict the increase in resultant noise levels. 

All of the above information is capable of being agreed between the parties.  
With an inquiry case there may be an opportunity for experts to agree these 
matters.  If a pre-inquiry meeting is held the Inspector should suggest such an 
approach.  For written representation cases it is more difficult without delaying 
a decision as it may be necessary to go back to the appeal parties.  This  

should only be done where the lack of information is critical to the decision. 
Step 6 - relate the findings to established standards for noise control in 
industrial or residential areas or to other yardsticks where standards may not 
be available (e.g. noise in the countryside).   

  Step 7 - estimate the numbers of people and types/locations of fauna directly 
or indirectly affected by increases in noise of varying intensity.  What is the 
significance of impact?  What is the difference between predicted noise levels 
with or without the development.  It may not be possible to define precisely 
what does or does not constitute a significant change in the noise 
environment in terms of noise level differences.  Much depends upon the 
situation being investigated.  The parties should set out their views of the 
significance or otherwise of the noise impact and justify their conclusions, 
including an assessment of the overall requirements for noise reduction 
measures based on the numbers of people affected and the degree to which 
they are affected. 

  Step 8 - can the effects be mitigated?  See the approaches in PPG24.  
Mitigation may involve one or more of the following approaches: 
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 avoidance - through siting, layout and design should be first option 
considered 

 reduction - screening the area between the noise source and the 
receiver, by fencing/walling or interposing less noisy activities, bearing in 
mind the "proximity" principle. 

 remediation - through insulation of sensitive premises, bearing in mind 
the "polluter pays" principle.   

 compensation for impact - can serious unavoidable impacts be offset by 
related environmental improvements ?  This should be regarded as an 
option of last resort. 

If mitigation, to a sufficient degree cannot be achieved should permission be 
withheld?  Are there other factors, such as the question of proportionality (see 
paragraphs 5G.28-31 above) to be weighed in the balance?  

Effects of noise 

5G.72 Direct effects on human health arise in the form of damage or loss of hearing.  
Most environmental noise sources are unlikely to produce such effects with 
the exception of amplified music and close proximity to construction plant and 
power tools.  Secondary effects – arise from stress due to annoyance, sleep 
disturbance, communication and task performance difficulties.  The various 
effects of environmental noise are interrelated, eg. sleep disturbance may 
produce annoyance and may also lead to reduced productivity.  The 
relationship between measured noise levels and the effects of those levels is 
complex and varies from person to person.  A large number of factors can 
influence an individual’s opinion or feelings about noise, including 
psychological or sociological factors.   

5G.73 The assessment of noise effects often uses empirical data or recommended 
standards promulgated by bodies such as the WHO, EC or OECD.  General 
conclusions drawn from the various studies or research projects undertaken 
must be treated with some caution by Inspectors when they are asked to 
apply them to individual cases.  There is a dearth of longitudinal studies that 
could provide convincing evidence of health or amenity effects.  The EU is 
seeking to remedy this gap in knowledge as part of the formulation of the draft 
directive on environmental noise (see below).  

5G.74 There is no statutory definition of noise annoyance.  From research studies for 
the EU and WHO it appears that annoyance may arise from the following 
effects of noise: 

 reduced enjoyment of gardens or private balcony areas; 

 when inside the home with windows open – interference with sleep, 
communication, reading, watching TV, listening to music and radio; 

 closing of bedroom windows in order to avoid sleep disturbance. 

  Generally it appears that annoyance increases with noise level but attempts to 
find a common relationship across all noise sources and listening situations 
have, so far, proved fruitless.  It appears from empirical research undertaken 
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for the former DoT; the WHO and OECD that the region between 55dB(A) and 
60dB(A) may form a transition area, though this hypothesis is not universally 
accepted.  The WHO advanced the view that daytime environmental noise 
levels of less than 55dB result in little likelihood of serious community 
annoyance.  Above 60dB(A), however, it appears that the % of people 
annoyed by noise increases by about 2.5% for each increase of 1dB(A).  The 
noise level of 55dB(A) should not be regarded as any guarantee that specific 
individuals or groups do not perceive annoyance or loss of amenity at levels 
below this figure, particularly in situations where the baseline noise levels are 
low.  

5G.75 Impact of noise on wildlife and non-human species - this is an area of 
research of growing importance, the RSPB and English Nature have been 
particularly active.  Preliminary indications are that wildlife may be able to 
adjust to infrequent noise events without undue effects upon the occupation of 
their habitat or breeding patterns (for example the impact of water skiing upon 
aquatic birds).  For more sustained exposure to noise there are indications 
that bird species, in particular, may be subject to habitat displacement or 
interruption to breeding patterns.  It appears, however, that this occurs as a 
result of proximity (within 250m) to roads carrying high volumes of traffic 
(between 10000 and 60000 vehicles per day).  Displacement, which varies 
between species, could be experienced up to 1km from the traffic route.  
Research undertaken for English Nature on the effects of aircraft noise 
revealed a varied pattern of response in different bird species and their 
habitats. 

Techniques for the control of noise pollution using planning powers 

5G.76 PPG24 takes a pragmatic view in allowing local planning authorities to make 
choices when faced with conflicting requirements between acoustic ideals and 
other considerations, for example in the selection of brownfield sites for new 
housing development in situations where they may be subject to higher levels 
of traffic noise than would be the case in alternative greenfield situations. 

5G.77 Siting of new roads or other noise sources in relation to local topography is 
important – valleys and basins affected by temperature inversions tend to 
spread noise over a wide area, sound attenuation by distance not being very 
effective in such conditions.  Because sound is wind borne local climate is 
also significant in determining noise levels – noise can be both reduced and 
increased by the wind.   

5G.78 Noise from industrial activities can be countered to some extent by sufficiently 
separating noisy processes from residential and other noise sensitive areas.  
The width of the belt will depend upon the noise standard deemed desirable 
and whether dwellings are situated to the windward or leeward of the industry.  
Buffer zones should preferably be planted.  The use of precise and 
enforceable planning conditions to limit noise levels at the perimeter of a site 
is a powerful technique.  Four main types of noise control technique appear 
possible – reduction at source; the use of silencers; the use of enclosures and 
screens and modifications to the building structure.  Reduction at source – 
can solve both internal and external noise problems and may be achieved by 
replacing an existing source with quieter equipment or modifying the method 
of operation, use of damping materials or resiting the offending source.  The 
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latter technique may be particularly important for those noise sources located 
outside buildings, for example air intakes or extraction fans, compressors and 
vehicle movement.  The use of silencers – of two main types, those which 
depend on sound absorbing materials and those which rely on geometric 
shape (e.g. exhausts or vents).  In some situations they are fitted to air 
intakes in others to outlets.  The use of enclosures and screens – boxes or 
enclosures around machinery.  The use of sound absorbing materials often 
requires ventilation in the form of ducts, fans or pipe work.  Screens may also 
be necessary between source and receiver.  Modifications to the building 
structure – by increasing insulation, can deal with noise emitted through 
windows and doors and poorly fitting seals.  Double leaf construction for 
lightweight buildings e.g. fitting a second skin or boarding at the bottom of roof 
joists or trusses are other possible measures.   

5G.79 Reduction of road traffic noise by planning techniques – separation, traffic 
management, the use of barriers and design/insulation of buildings. The 
effectiveness of noise barriers or earth bunds depends on many factors 
including the precise geometry such as barrier height, source and receiver 
height, the distance between the source and barrier, and between the receiver 
and the barrier.  A barrier which just breaks the line of sight between the 
source and the receiver would be expected to give a minimum of 5 dB(A) 
benefit.  Reductions of 12-15 dB(A) can be achieved if the barriers are 
sufficiently high and are in the optimum position.  Resurfacing the road with 
thin surface treatment or low noise surfaces can achieve reductions in noise 
levels depending on the construction specification adopted.   Separation of 
vehicles from noise receptors can be achieved by such methods as 
construction of ring roads, creation of pedestrian only streets, limitation of 
HGVs to designated routes and establishment of minimum distances from 
new residential development to traffic flows of prescribed volumes.  Traffic 
restraint and encouragement of public transport use can bring about an 
improvement in the urban noise environment.  Reducing traffic volume can 
achieve a 3dB(A) reduction for each halving of traffic volume flowrate.  
Imposing a lower speed limit, keeping traffic moving smoothly and avoiding 
stop/start situations can achieve a 1.5dB(A) reduction if the speed limit 
reduces from 90-70km/hr.  Reducing the numbers of HGVs on the road can 
achieve a 1.5dB(A) reduction if the proportion of HGVs falls from 20% to 10% 
of traffic flow.   

5G.80 Noise barriers – effective if located close to the noise source or receiver and if 
they are high enough and long enough.  They may present amenity problems, 
such as visual impact and would therefore benefit from softening by planting.  
If the barrier is in the form of a wall one side could be banked and planted – 
mounds give good noise reduction but take up more land.  Barriers will be 
most effective in screening the noise of elevated roads or in other situations 
where ground attenuation is not already significantly reducing the received 
noise levels and also that barriers need to be very long to maintain their full 
performance potential.  Tunnels are an effective noise control device – 
cuttings can reduce noise but they also reflect sound.  The structure of an 
elevated road can act as an effective noise barrier. 

5G.81 Insulation of receptor buildings can be achieved by arrangement of barrier 
blocks or rooms within dwellings, double glazing and reduced window sizes.  



 
5G – Planning, Air Quality and Noise – December 2000 

35 

Such techniques can be effective but they bring ventilation problems, 
overshadowing and dominance. 

5G.82 Open spaces are mainly effective in distancing.  Grassland produces some 
absorption of sound whilst hard surfaces reflect noise to some extent.  Trees 
do not absorb noise effectively.  As a visual barrier, however, there are some 
benefits from a psychological aspect if a noise source cannot be seen.  Noise 
does reduce with distance from its source.  For a point source, such as fixed 
premises, the reduction is 6dB per doubling of distance from the source, the 
inverse square law.  For a line source such as a road or railway the reduction 
is only 3dB because the noise decreases in proportion to the distance from 
the source rather than the square of the distance.  This is why road traffic 
when heard from a distance is fairly constant in level and very general in 
character.  Closer to the road individual vehicles such as HGVs can be 
distinguished clearly. 

5G.83 It is important that noise should not be considered in isolation from other 
planning issues.  It is necessary to assess all noise reduction measures 
having consideration for the overall environmental impact, including visual or 
air quality implications.   

5G.84 BS4142 is often referred to in noise cases as providing an appropriate 
criterion for the assessment of impact on amenity.  It was developed (from 
work done by the BRE for the Wilson Report on Noise of 1963) to deal with 
the likely effect of industrial noise on residents living in mixed industrial and 
residential areas.  Four versions have been published, the last in 1997.  There 
are problems in the use of BS4142 in that attention is not always paid to the 
limited scope for which the standard was intended.  For example the standard 
is only meant to be used for industrial noise and fixed installations; it is only 
applied to areas where the background noise level is not less than 30-
35dB(A) and is accordingly inappropriate for use in rural areas; it applies to 
measurements or predictions of noise outside buildings; application of the 
standard can lead to a creeping background whereby each new assessment 
is undertaken against a higher base; BS4142 may also be inappropriate as a 
predictive tool for planning purposes – it is based on a likelihood of complaint 
but this measure can underestimate the effect of noise on the community as a 
whole.  

EU developments in noise policy 

5G.85 In the European Environment Agency - Report for Review of the Fifth 
Environmental Action Programme 1995 [5EAP] noise is identified as the major 
source of urban environmental stress.  In urban areas the % of the population 
exposed to unacceptable levels of noise is 2-3X the national average, found 
to be the case in all EU Member States.  Some 17% of urban populations are 
exposed to levels of noise greater than 65 dB (A) on a daily basis.  This 
proportion is expected to increase and current policies seek only stabilisation 
of the situation.   

5G.86 5EAP targets are that no one should be exposed to noise greater than 85 
dB(A); the % of population exposed to noise greater than 65 dB(A) at night 
should be reduced and noise levels less than 65 dB(A) should not increase.  
The 5EAP suggested that the quality of the urban environment will be affected 
by policy measures in a number of areas such as noise reduction; planning 
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policy; transport policy; energy efficiency measures; product specifications 
and provision of services.  There is uncertainty as to whether exposure to 
noise will reduce.  Technological developments in abating traffic noise could 
secure reductions in noise levels by 40% but the anticipated growth of traffic 
by 2-10% per year could negate any benefit.  Exposure to night time noise 
levels could be reduced by measures such as HGV bans, zoning and noise 
policies but at the cost of some disruption to social/economic activity. 

5G.87 The EU commission is currently progressing a framework directive on 
environmental noise as part of EC Environment Policy.  The approach will be 
broadly that adopted for air quality and waste management with a generalised 
directive followed by a number of subsequent "daughter" directives to fill out 
the detail.  Following the publication of a "Green Paper" in 1996 and a 
conference of experts in 1998 a number of working groups were established 
with wide terms of reference and a remit to carry out research and produce 
position papers by 2002.  

5G.88 Most progress appears to have been made in the development of a 
Harmonised European Environmental Noise Indicator.  Current thinking 
favours an adaptation of LAeq with measurement over three defined time 
periods of 12 hour day, 4 hour evening and 8 hour night.  Some fine tuning 
may be required to cope with infrequent noise events (a current problem with 
LAeq) but this is not seen as insuperable.  More difficult to resolve will be 
cultural differences between member states, differing policy/administrative 
styles and competencies.  The working groups dealing with dose/effect 
relationships and computation/measurement are at an earlier stage of 
identifying research needs.  There was a feeling that this could delay the 
process unless some catching up could be done.  Absence of data (on long 
term health effects of exposure to noise) and disputes about the relative 
merits of empirical or theoretical models appear to be the main difficulties. 

5G.89 Progress has been made in noise mapping techniques.  Noise maps are 
commonly employed in large European cities but in the UK progress has been 
slow.  Birmingham is now acting as a pilot for development of techniques and 
a research report was published in 1999.  Demonstrations are given in the 
report of noise mapping at the 1:10000 scale of noise contours; daytime and 
night time noise derived from transportation and point sources (such as 
industry); areas of conflict and application of PPG24 noise exposure 
categories.  Noise mapping may show promise as a research, policy 
formulation (in Development Plans) and decision making tool for planning 
applications and appeals.  An EC data bank of noise maps, action plans and 
monitoring reports will be prepared in order to inform future goal setting.  The 
ultimate goals are a reduction in the number of citizens affected by noise and 
policy provisions to secure the development of a future strategy on the 
protection of relatively quiet areas. 
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Appendices 

A. Court Cases 

A.1  Planning and pollution control overlap 

Gateshead MBC –v- SSE AC 1994, reported in JPEL 1995 at pp.432-440 

Clinical waste incinerator – duality of control – TCPA –EPA – pp refused – 
environmental consequences for the surrounding area – environmental impact of 
emissions a material consideration as was the existence of a strict regime under the 
EPA for preventing or mitigating such emissions – public concern could only be a 
material consideration if it could be justified otherwise little if any industrial 
development would ever be permitted – if discharges were so unacceptable so that 
HMIP would refuse authorisation then pp should be refused – in absence of clear 
evidence the issues were within the jurisdiction and competence of HMIP – grant of 
pp by SSE upheld. 

A1.1 Main issue - what was the proper approach for the SSE to adopt where the 
two statutory regimes applied and to an extent overlapped?  The Court of 
Appeal agreed with the judgement made in the inferior court at first instance, 
namely: 

 The environmental impact of emissions to the atmosphere was clearly a 
material consideration at the planning stage. 

 The SSE could not lawfully adopt a policy of hiving off all consideration of 
such environmental effects in their entirety to the EPA regime. 

 The existence of a stringent regime under the EPA for preventing or 
mitigating that impact and for rendering any emissions harmless was also 
a material consideration. 

 Where two statutory controls overlapped would vary from case to case.  It 
was a planning judgement to be reached on particular facts and 
circumstances.  The decision-maker had to reach a judgement on whether 
uncertainties remained to an extent that justified refusal of pp or, 
alternatively, they could be addressed by the pollution control authorities. 

Commentary on the decision 

A1.2 An Article by T Kitson and R Harris in JPEL Jan 1994 “A burning issue?  
Planning controls, pollution controls and waste incineration” suggested that 
the Gateshead judgement affirmed or established six propositions, namely: 

 The decision-maker must determine an application for planning 
permission having regard to the development plan and all other material 
considerations. 

 The environmental impact of emissions to atmosphere is a material 
consideration to be taken into account in the determination.  All 
consideration of environmental effects cannot lawfully be hived off to the 
Environmental Protection regime. 
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 The existence of the pollution control regime whose purpose is the 
prevention or mitigation of the impact of emissions to atmosphere is also a 
material consideration. 

 The pollution control regime is capable of controlling harmful emissions.  
The planning decision-maker is entitled to express confidence in that 
regime and the exercise of discretion by the pollution control competent 
authorities. 

 There will come a point in every planning consideration when the 
decision-maker is entitled to be satisfied that, having regard to the 
existence of pollution controls, residual concerns over pollution matters 
should not constitute a reason for refusal of planning permission. 

 The point at which pollution concerns can be left to the control regime is 
a matter of planning judgement for the decision-maker.  His decision to 
leave a pollution matter to be dealt with by the pollution control legislation 
is not capable of challenge unless it is Wednesbury unreasonable.   

A.2  Planning and nuisance – a digression 

Gillingham BC –v- Medway (Chatham) Dock Co.Ltd. and others QBD 1991 reported 
at JPEL 1992 pp.458-467. 

Former Chatham Naval Dockyard – pp granted for use as commercial port subject to 
condition relating to access – HGV traffic through residential area – public nuisance 
– declaration and injunction sought by Local Planning Authority – application 
dismissed by High Court – claim in nuisance had to be judged according to the 
present character of the neighbourhood pursuant to pp for use as a commercial port. 

A2.1 Local Planning Authority sought a declaration that the use of an access road 
to the port amounted to a public nuisance and an injunction to prevent such a 
use.  In granting permission the Council had been aware of the likely HGV 
traffic and its effects but gave greater weight to the employment and general 
economic benefits.  A Condition on the planning permission required access 
to be reviewed and if an alternative became available then the access via the 
disputed road to be closed or its use reduced in accord with an agreed 
scheme.  

A2.2 Held - (1) that an otherwise lawful use of a highway could amount to a public 
nuisance on the facts of a case (see Halsey – v- Esso 1961).  Noise from 
vehicles on the highway could amount to a public and private nuisance. (2) 
planning permission was not a licence to commit nuisance and the Local 
Planning Authority had no jurisdiction to authorise nuisance.  However the 
Local Planning Authority through its development plans and decisions could 
alter the character of a neighbourhood.  That might have the effect of 
rendering innocent activities which, prior to the change, would have been 
actionable nuisances.  (3) the harm to the locality claimed could be addressed 
by the Local Planning Authority/LA through other powers such as revocation 
or modification of the permission or promotion of Traffic Regulation Orders.  
(4) where planning permission was given for a development or change of use 
the question of nuisance would, thereafter, fall to be decided by reference to a 
neighbourhood with that development or use and not as previously. 
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Commentary on the decision 

A2.3 Buckley J was criticised for finding no distinction between public and private 
nuisances.  This point was addressed below in the judgement on the case of: 

Wheeler –v- J J Saunders Ltd. AC 1994, reported in JPEL 1995 at pp.619-633. 

Residential property with adjoining holiday cottages – pig farm on adjacent land – 
obstruction of right of way – easements – pp for pig houses in close proximity to 
dwellings – pig smell and noise – whether actionable nuisance. 

A2.4 Nearest pig house was only 11m from the holiday cottage.  Effects of planning 
permission argued by defendants were that its grant meant that any smell 
emanating from the houses could not amount to a nuisance.  The Court of 
Appeal considered the effects of the judgement in Gillingham.  In this case 
there was no strategic decision by the Local Planning Authority to alter the 
character of a neighbourhood and wide consequential effects.  Some 
permissions may authorise some nuisances but in this case there was no 
immunity conferred by the grant.  The permission in this case  condoned a 
change and abuse of a small area of land, to the detriment of an objector in 
the quiet enjoyment of a house.  There were no considerations of public 
interest. 

A2.5 If the defendants were right, the grant of planning permission had the effect of 
depriving those adversely affected by the use of buildings or works authorised 
by a permission of their common law rights without compensation.  The 
Courts should, however, be slow to acquiesce in the extinction of private 
rights without compensation as a result of administrative decisions which 
could not be appealed and were difficult to challenge.  The grant of planning 
permission was not a statutory authority to commit nuisance.  The inevitability 
of a nuisance could well be grounds for refusal of permission.  The grant of 
permission could not license such a nuisance.  Even if the nuisance 
complained of was an inevitable consequence of the use of the relevant 
planning permission, as a matter of law the grant of that permission could not 
be said to license the nuisance. 

A2.6 While development control decisions can affect the context in which private 
rights operate, such decisions cannot have the effect of annulling private law 
rights.  The case of R –v- Exeter City Council, ex p. J C Thomas  (1990) 3 
WLR was referred to.  It was held that it was lawful to grant permission for 
residential development next door to a noxious industrial use even if the likely 
result was that the industrial use would be driven out because it was 
incompatible.  The new residential use would give rise to a nuisance situation 
and the factory had no defence against nuisance actions. 

A2.7 The Court of Appeal favoured the narrow interpretation of the effect of the 
judgement in Gillingham to the effect that the existence of a planning 
permission changed the character of the area (though it had not done so in 
the present case) so that what would have been considered a nuisance 
beforehand was no longer sufficiently detrimental because the nature of the 
area had changed. 

 

 



 
5G – Planning, Air Quality and Noise – December 2000 

40 

Commentary 

A2.8 The following general nuisance principles have been established by the 
Courts and are still relevant, notwithstanding the existence of statutory 
pollution control regimes: 

 A distinction needs to be drawn between actions which harm land itself or 
the enjoyment of land.  Both may be nuisances but it is easier to show 
actionable nuisance for the first rather than the second. 

 Examples of actions harming or spoiling land – percolation of chemicals 
onto adjoining owner’s land; damage to owner’s trees and shrubs from 
emission of noxious vapours; damage to market garden crops caused by 
creosote wood block fumes on adjacent land; leakage of oil from adjacent 
land causing contamination of water used by cattle and damage to 
building caused by vibration from machinery operated on adjacent land.  
Such direct damage to or effect upon adjacent land will be regarded as a 
nuisance irrespective of the character of the locality. 

 More difficult to succeed where the effect is one of loss of enjoyment of 
land or amenity.  In such cases the courts will not pander to over sensitive 
land users or occupiers; a degree of tolerance between neighbours is 
expected; everything will be looked at from a reasonable point of view.  
Courts will decide whether the complaint is unreasonable or whether the 
complainant is being subjected to unreasonable interferences. 

 Relevant issues in relation to effect on enjoyment – the character of the 
neighbourhood; the times at which the activity took place; the duration and 
frequency of alleged acts of interference. 

 If the public interest requires protection for the activity in question this may 
be better achieved through planning control. 

 For the nuisance to be public as opposed to private it must be of such a 
nature as to affect a class of subjects, or a representative cross section of 
a neighbourhood.  If it affects one or two residents then it may be a private 
nuisance.  If it affects residents more generally then it is a public 
nuisance.  In the latter case criminal or public law sanctions may ensue.  

A2.9 These principles show that the Common Law may still be used in order to 
control the effects of pollution as they affect individuals owning or using land.  
The grant of planning permission or, by implication, issue of an Environmental 
Protection Act/Pollution Prevention and Control Act authorisation does not 
confer statutory authority or a licence to commit private or public nuisances.  
Inspectors should, therefore, consider very carefully arguments advanced, by 
any party, which may suggest that the effect of granting planning permission 
would be to result in the creation of a public or private nuisance situation. 

 

A.3  Other cases, involving pollution issues, the subject of HC notes 

 HC/198 Bexley case – noise expert evidence. 

 HC/258 Cheshire case – use of parallel powers to control pollution. 
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 HC/259 Humberside case – malodorous emissions and risk assessment. 

HC/294 and 309 Walsall and Newport cases – perceived public fear as a 
material consideration. 

 HC/298 North-West Leicestershire case – noise - misinterpretation of PPG24. 

HC/340 Rochdale case – EIA development – adequacy of information on outline 
application. 

 

 

B. Background papers – material from other agencies and Internet access 

DoE “Planning, pollution and waste management” – Environmental Resources 
Ltd for DoE, 1992 – research report prior to issue of PPG23 in 1994.  

“A Burning Issue? Planning Controls, pollution controls and waste incineration – 
T Kitson and R Harris JPEL 1994 – includes a commentary on the implications of 
the Gateshead judgement. 

 Ove Arup and RTPI: Air Quality and Land Use Planning April 1999. 

 See AQ is an issue in appeals – PINS Training Week Warwick, April 1999. 

AEA Technology for DoE (1994) – Odour Measurement and Control – an update 
– M Woodfield and D Hall. 

For publicly available information on air quality, noise and the work of the 
Environment Agency Internet and Intranet access is possible via the government 
web site at www.detr.gov.uk.  The DETR home page gives access to information 
on planning, pollution control, EU matters and the work of other agencies.  For 
air quality information on the UK network of monitoring sites go to 
www.aeat.co.uk/netcen/airqual .  Details of the NAQS and LAQM are to be found 
at www.environment.detr.gov.uk/airq and www.environment.detr. gov/air/laqm.  
For EU work on noise the address is http://europa.eu.int/comm/ 
environment/noise/greenpap.htm . 

Commission of the European Communities (1996) “Future Noise Policy”: EC 
Green Paper, COM(96) 540 final. 

DETR: Noise Climate Assessment – A Review of National and European 
Practices 1999. 

DETR: A Report on the Production of Noise Maps of the City of Birmingham 
February 2000. 

WHO: Guidelines for Community Noise 2000.  

 

http://europa.eu.int/comm/environment/noise/greenpap.htm�
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CHAPTER PT19 – WASTE 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides 
advice on procedural and policy matters drawing on relevant Court judgements and 
the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that conflict 
arises between national policy and guidance, and a part of the Handbook, that 
particular part will not be given any weight.  
 
 

 
 
          What's New Since the Last Edition (Oct 2004) 

 Planning Policy Statement 10: Planning for Sustainable Waste 
Management 

 Companion Guide to PPS10 (forthcoming: living draft currently 
available from ODPM website) 

 Planning Policy Statement 23: Planning and Pollution Control (with 
Annexes 1 and 2) 

 Changes to Waste Management Decision Making Principles in Waste 
Strategy 2000 

 Guidance on Municipal Waste Management Strategies 

 Integrated Pollution Prevention and Control: Practical Guide: Edition 4 

 Wise About Waste 

 Minerals Policy Statement 2: Controlling and Mitigating the 
Environmental Effects of Mineral Extraction in England. Includes Annex 
1: Dust and Annex 2: Noise 

 Planning for Waste Management Facilities: a Research Study (Aug 
2004) 

As in all fields, there has been a rapid expansion in electronic data 
management and consequently in the available sources of information. 
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See, in particular, the ODPM, DEFRA, NAW and Environment Agency 
websites. Waste planning is a rapidly changing field and those undertaking 
waste casework need to keep abreast of new developments using these 
resources. 
  

  

Relevant Guidance 

Planning and Compulsory Purchase Act 2004 
NAW Circular 07/2003 
The Landfill Regulations 2002 
Waste Strategy 2000 
The Pollution Prevention and Control Regulations 2000  
Annex 4 of Circular 5/2000 
Pollution Prevention and Control Act 1999 
Special Waste Regulations 1996 - SI 1996 No. 972.  
The Environment Act 1995 
General Permitted Development Order 1995 
Circular 11/95 
The Waste Management Licensing Regulations 1994 
Circular 11/94 
Hazardous Waste Directive 
PPGs, PPSs, MPGs and MPSs 

and the What’s New documents listed above 
 

European Guidance 
 
European Waste Catalogue (including list of wastes)  
Directive 75/442/EEC: the Waste Framework Directive 
Directive 1999/31/EC: the Landfill Directive 
91/156/EEC 
91/692/EEC 
Directive 2000/76/EC 
Hazardous Waste Directive: 91/689/EEC 
Packaging Waste Directive: 94/62/EEC 
Incineration of Hazardous Waste Directive: 94/67/EEC 
End of Life Vehicles Directive: 2000/53/EC 
Restriction on the Use of Certain Hazardous Substances in Electrical and 
Electronic Equipment Directive: 2002/95/EC 
Waste Electrical and Electronic Equipment Directive: 2002/96/EC 
 
Further information 

Review of Environmental and Health Effects of Waste Management (May 
2004)  
Waste not, Want not (Nov 2002) 

Case law 

R  v Surrey County Council [2003] 
R v Derbyshire County Council ex parte Murray, [2001]  
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Scope of Guidance 

1. This chapter is mainly intended for Inspectors carrying out waste 
planning casework, i.e. section 77 and 78 cases and the planning 
aspects of enforcement cases. Most of these are allocated to 
Inspectors on the waste planning specialist list. If you are an “old 
hand” on that list you may nonetheless find new material here. If you 
are new to the specialism it would be advisable to study this chapter 
carefully and also other references relevant to your case. Non-waste 
specialists will however increasingly encounter waste-related issues, as 
the emphasis shifts to accommodating waste management facilities as 
part of new development projects. Waste issues might also arise for 
example when considering development proposals near a waste 
management facility or on the site of a former facility. All Inspectors 
should therefore be aware of current national policy for waste as set 
out in PPS10. 
  

2. The chapter does not deal directly with waste development planning 
(see chapter CT6). However many of the same issues arise in 
connection with examinations of waste development plan documents, 
and at waste local plan inquiries under the old system. These issues 
are also relevant to the waste chapters of development plan 
documents prepared by unitary authorities and the waste topics of 
regional spatial strategies. Inspectors taking on such work who are not 
waste specialists should find this chapter useful. The chapter also does 
not cover landfill permitting or IPPC licensing casework. However it 
does explain the scope of those systems and how they relate to 
planning policy and control. 
  

3. Secondary legislation and national policy are generally different in 
Wales. National policy is contained in Planning Policy Wales and a suite 
of Technical Advice Notes (TANs). Wise About Waste has superseded 
Waste Strategy 2000 for Wales. With the exception of a few 
appendices, English PPGs and PPSs are not applicable in Wales. 
Similarly, many of the national strategy and review documents are of 
limited relevance as they only reflect the views of the relevant English 
department. An Inspector who is appointed to undertake a case in 
Wales should ensure that they are fully briefed on relevant legislation, 
policy and advisory documents. See also the forthcoming revised IH 
chapter on Working in Wales.  

Sources of Guidance 

4. Always refer to the original source. Don’t rely on memory or on other 
people’s summaries (even the ones provided here!). If the parties are 
relying on a document at an inquiry or hearing, ask for a copy (or 
relevant extracts) if you haven’t got it. If you intend to rely on a 
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document not produced at an inquiry or hearing, draw it to the parties’ 
attention, although the parties should expect that you will take account 
of government publications. You should have available to you, or know 
how to find electronically, all the documents listed in this chapter. 

National Legislation 

5. Town and Country Planning Act 1990. The system of development 
plans prior to the 2004 Act is governed by Part 1 of the 1990 Act, as 
amended. Waste planning policies in Unitary Authorities are contained 
either in the UDP or in a Waste Local Plan prepared jointly with an 
adjoining County Council. Elsewhere, County Planning Authorities 
prepare Waste Local Plans (section 38). There are particular provisions 
for Greater London and National Parks. Section 55 defines the meaning 
of development. The deposit of refuse or waste materials on land is a 
material change of use but building, engineering or other operations 
will often be involved. Where a site is already in use for waste disposal, 
note section 55(3)(b). 
  

6. The 1990 Act has been extensively amended. In particular, as regards 
waste, the Planning and Compensation Act 1991 (schedule 1) applies 
to development involving the depositing of refuse or waste materials 
some of the provisions of the 1990 Act relating to mineral working, 
particularly the duration of planning permission and the imposition of 
restoration and after-care conditions. The Environment Act 1995 (see 
below) amends the provisions for review of mineral permissions, 
including the deposit of mineral waste (see Chapter PT13). 
  

7. Under the 1990 Act, the General Permitted Development Order 1995 
grants planning permission for certain classes of development. The 
deposit of waste can be ‘permitted development’ under Part 6 
(agricultural operations: note the conditions and limitations as set 
out), Part 12 (deposit by a local authority at a site in use for that 
purpose in 1948), and Part 21 (mineral waste tipping). 
  

8. Environmental Protection Act 1990. Part 2 sets out the provisions for 
waste management licensing. This has been extensively amended. 
  

9. The Waste Management Licensing Regulations 1994 (as subsequently 
amended) prescribe the arrangements for waste management licensing 
set up by the Environmental Protection Act 1990. This now needs to be 
read together with the Pollution Prevention and Control system (see 
below). Schedule 4 is important for waste planning. At para 4 it defines 
objectives in relation to waste recovery or disposal: these include not 
endangering human health or the environment, establishing an 
integrated and adequate network of waste disposal installations, and 
encouraging waste recycling and re-use and the use of waste as a 
source of energy (see the Regs for full list). It requires “competent 
authorities” (defined to include planning authorities) to discharge their 
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functions with regard to the relevant objectives (para 2). However 
“nothing in [the above] requires a planning authority to deal with any 
matter which the relevant pollution control authority has power to deal 
with”. See also paras 73-78 below. 
  

10.Circular 11/94, although not legislation, may be noted here. It is a 
guide to the 1994 Regs and contains useful background guidance and 
explanation on how the waste management licensing system should 
operate. However it is now dated as regards the legislative context 
(see para 25). 
  

11.Environment Act 1995. Part 1 establishes the Environment Agency as 
the responsible body for waste regulation in England and Wales. The 
Agency administers the waste permitting system (see below). The 
undertaking of such casework by Inspectors is a separate specialism. 
Section 92 introduces the requirement for a national waste strategy. 
  

12.Pollution Prevention and Control Act 1999. This Act contains enabling 
provisions for making regulations to cover a wide range of waste 
management purposes, and amends preceding legislation. 
  

13.Two significant sets of regulations under the 1999 Act have been 
made. The Pollution Prevention and Control Regulations 2000 
supersede the provisions of the Environmental Protection Act 1990 for 
certain categories of waste management sites and many other types of 
industrial installation with potentially harmful consequences for human 
health or the environment. A permit must be obtained from the 
Environment Agency for all such development as defined in the Regs. 
There are powers of enforcement by the Agency, and rights of appeal 
to the Secretary of State, against refusal or revocation of a permit or 
the grant of a permit subject to conditions. A permit cannot be granted 
unless the regulator is satisfied that the applicant is a fit and proper 
person to carry out the activity, and that any necessary planning 
permission or lawful development certificate is in place. An important 
concept is that the “best available techniques” (defined in Reg 3) shall 
be used to prevent pollution. See also section 8.3 of the Companion 
Guide to PPS10 for more detail on the interaction of planning and 
waste legislation. 
  

14.The Landfill Regulations 2002 (SI 2002 No 1559) require a landfill 
permit to be obtained from the Environment Agency for the disposal of 
waste to land Regulation 5 inserts a requirement that planning 
permission may be granted for a landfill only if certain requirements 
have been taken into consideration: these include distance to 
residential areas, nature protection zones, geology/hydrogeology, flood 
risk and the natural and cultural heritage (see Regs for full list). In 
determining applications for a landfill permit, the Environment Agency 
will assume that this has been done. Conditions and other matters to 
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be included in a permit are prescribed. A landfill must be classified as 
one for either hazardous waste, or non-hazardous waste, or inert 
waste. This ends the practice of ‘co-disposal’ of hazardous and non-
hazardous waste that used to be carried out at many landfill sites in 
this country. The measure came into force in July 2004 and is likely to 
lead to planning and landfill permit applications for new hazardous 
waste landfills and to amend conditions applying to non-hazardous 
waste landfills. See also para 96 below. Certain materials may not be 
landfilled.  
  

15.Planning and Compulsory Purchase Act 2004. Waste planning within a 
region is to be guided by the Regional Spatial Strategy (or, in London, 
the Spatial Development Strategy). Within this, Unitary Authorities 
must prepare Development Plan Documents which must include waste 
policies for their area. Elsewhere, County Planning Authorities must 
prepare Waste Development Plan Documents which will form part of 
the Development Plan alongside the Development Plan Documents 
prepared by District Councils. 

European legislation 

16.EU Directives relating to waste have been transposed into national 
legislation and to this extent are covered above. However you should 
be aware of the Directives themselves. They may be referred to in 
appeals and they can assist in understanding national legislation. Note 
also the possibility of direct effect. 
  

17.The most significant Directives for waste planning are: 

 Directive 75/442/EEC (as amended by 91/156/EEC and 
91/692/EEC): the Waste Framework Directive. This defines waste 
and a number of other terms, and sets out principles such as waste 
reduction and recycling which have been reflected in subsequent 
Directives and in waste policy. 
 

 Directive 1999/31/EC: the Landfill Directive. This is the basis for 
the Landfill Regs summarised above. 
 

 Directive 2000/76/EC: this imposes more stringent controls over 
waste incineration. 

18.You should also be aware of other Directives which are changing the 
way that waste companies operate and may lead to planning 
applications and appeals. The most significant are: 
 
•    Hazardous Waste Directive: 91/689/EEC 
 
•    Packaging Waste Directive: 94/62/EEC 
 
•    Incineration of Hazardous Waste Directive: 94/67/EEC 
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•    End of Life Vehicles Directive: 2000/53/EC 
 
•    Restriction on the Use of Certain Hazardous Substances in  
      Electrical and Electronic Equipment Directive: 2002/95/EC 
 
•    Waste Electrical and Electronic Equipment Directive: 2002/96/EC 
 
The official website for European waste legislation is: 
www.europa.eu.int 
 

 Waste policy guidance 

19.Planning Policy Statement 10: Planning for Sustainable Waste 
Management (July 2005). This sets out national policy for waste 
planning. All Inspectors undertaking casework with a waste interest 
should read PPS10 and be familiar with it. The Companion Guide to 
PPS10 (forthcoming: currently available as a living draft from the 
ODPM website) provides useful supporting and explanatory material. 
PPS10 and the Companion Guide are not summarised here and should 
be read alongside this chapter. In the case of any conflict between this 
chapter and the policy in PPS10 and its Companion Guide, the latter 
should prevail. 
  

20.Planning Policy Statement 23: Planning and Pollution Control (2004). 
Unlike PPG23 this no longer deals with waste, but reference may be 
made to the general principles of pollution control contained in it. 
Annexes deal with Pollution Control, Air and Water Quality and 
Development on Land Affected by Contamination. 
  

21.Other PPGs/PPSs contain relevant advice for waste planning. Note 
especially PPG2 (Green Belts): as waste disposal is a use of land, para 
3.12 applies to it; see also para 3.13. Para 3.4 applies to built waste 
management development and para 3.8 to the re-use of existing 
buildings. Para 3.3 limits provision for inappropriate development in 
development plans. However this should be read alongside para 3 of 
PPS10 which states that the particular locational needs of some types 
of waste management facilities should be recognised when defining 
green belt boundaries and, in determining planning applications, these 
locational needs together with the wider environmental and economic 
benefits of sustainable waste management are material considerations 
that should be given significant weight. Other guidance will be relevant 
in particular cases, particularly PPSs7 & 9 and PPGs 13-16 and 22. 
PPG24 on Noise is supplemented by the Dust and Noise Annexes of 
MPS2; see also chapter PT18 of this Handbook. Other MPGs/MPSs may 
give useful advice in particular cases (such as MPG7 on reclamation of 
minerals sites). 
  

http://www.europa.eu.int/�
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22.Waste Strategy 2000 (Parts 1 and 2, as amended), together with  
PPS10 and the development plan for the area, constitutes for England 
the waste management plan required by the Waste Framework 
Directive as transposed into section 44A of the Environmental 
Protection Act 1990 (see Companion Guide to PPS10, section 8.3). For 
Wales the equivalent document is Wise About Waste. These are “an 
important source of guidance” for local planning authorities (WS2000 
Part 2 para 1.8). Part 2 of WS2000 contains useful background 
information on waste management, types of waste and other matters. 
Changes to Waste Management Decision Making Principles in Waste 
Strategy 2000 (DEFRA, July 2005) sets out amendments to WS2000 in 
line with PPS10. In particular, the tenets that underlay Best Practicable 
Environmental Option are to be delivered in future through plan-led 
strategies which drive waste management up the waste hierarchy. 
These strategies, at both the regional and local level, are subject to 
Sustainability Appraisal and community engagement. See the 
Companion Guide to PPS10 for more detail on these.  
  

23.Guidance on Municipal Waste Management Strategies (July 2005) 
encourages local authorities (waste collection and disposal authorities 
acting jointly) to prepare municipal waste management strategies. This 
is a requirement for certain authorities under the Waste and Emissions 
Trading Act 2003. The strategies should set out the authorities’ policies 
and objectives for managing waste, in the context of PPS10, Waste 
Strategy 2000 and the Best Value regime. They should undergo 
Strategic Environmental Assessment and evaluation of social and 
economic factors. This is not a planning policy document but could be a 
material consideration. 
  

24.Guidance on Policies for Waste Management Planning (May 2002) was 
prepared by consultants for the then DTLR; it has no formal status and 
is of more relevance to development plan work. Some of its 
suggestions should be treated with caution. 
  

25.Integrated Pollution Prevention and Control: Practical Guide (Edition 4, 
June 2005) describes the main provisions of IPPC and government 
policy on how it should be applied and how particular terms should be 
interpreted. It will be mainly of interest to those undertaking IPPC 
casework but also gives useful general background. Some of the 
ground covered is similar to Circular 11/94 (see para 10) but is more 
up to date. 
  

26.Waste not, Want not (Nov 2002) was the Cabinet Office Strategy Unit’s 
report on waste. It contained forthright criticisms of current policy and 
a series of recommendations. For policy purposes it should be read 
alongside the Government Response (DEFRA, 2003). Now largely 
superseded by PPS10 and the July 2005 changes to WS2000. 
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27.Review of Environmental and Health Effects of Waste Management 
(May 2004) is an independent report sponsored by DEFRA on the 
health effects of the different waste management options. A 41 page 
extended summary can be obtained from the DEFRA website. 
  

28.In the 1980s and 1990s, the former DoE prepared a series of Waste 
Management Papers. These contained guidance particularly on 
technical aspects of landfill management and have not been formally 
withdrawn. WMPs 26B (Landfill Design, Construction and Operational 
Practice), 26E (Landfill Restoration and Post-Closure Management) and 
27 (Landfill Gas) contain useful background information may still be 
referred to at inquiries. 
  

29.Strategic Waste Management Assessments were published by the 
Environment Agency in 2000 for each Region. They are intended to 
provide definitive statistical data on waste arisings and disposal 
subdivided by type and sub-regional area, including cross-border 
movements. This is of great potential value in reducing disputes over 
figures at inquiries and parties may well refer to the relevant SWMA. 
However their accuracy is suspect in some areas, and Councils may 
prefer their own figures for municipal waste. Future Assessments 
should improve on reliability. It is understood that the Agency will 
publish a revised set in 2005. 
  

30.Other documents. The Environment Agency has issued a number of 
documents either directly about waste management or on topics such 
as groundwater quality and drainage which may have implications for 
waste. These include Regulatory Guidance Notes, libraries of licence 
conditions and guidance to monitoring officers. In order to decide what 
weight to attach to these if parties refer to them, you should establish 
what stage they have reached (many are only drafts) and what 
consultation has been undertaken. The Agency’s website is a useful 
source. Other bodies also produce guidance. The Health and Safety 
Commission has produced guidance on the disposal of clinical waste 
that is more up-to-date than WMP25 on this subject. 
  

31.Many other documents give background information on particular 
waste topics. A trawl through other relevant websites will produce 
ample further reading material. Of course, you should not rely on any 
document in an appeal decision without drawing it to the parties’ 
attention.  

Principles of Waste Planning 

32.Human society has always produced waste.  Archaeology derives much 
of its knowledge from the study of discarded material.  Dickens’s novel 
Our Mutual Friend depicts the dust heaps of Victorian London.  But we 
produce much more of it nowadays – there are more of us, and as a 
result of cheap mass production we throw away objects that our 
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forebears would have patched and repaired.  The nature of waste has 
also changed – less ash from the burning of coal fires, and more food 
scraps and the like that once we would have made into soup or fed to 
the chickens.  Perhaps above all, the wide range of plastics in modern 
society has created a great bulk of waste which persists in the 
environment and only slowly degrades.  As a result, we have no option 
but to deal with the waste that we produce, and that is a planning 
issue. The key to sustainable planning for waste management is that 
waste is to be treated as a resource, not just something to be 
discarded. 

Types of waste 
 
33.Waste can be categorised according to the type of producer: 

 municipal waste: this comprises household waste (what we put in 
our dustbins or put out for recycling/garden waste/bulky waste 
collection by the Council), waste taken to household waste sites 
(also known as civic amenity sites) or recycling ‘bring banks’, and 
other waste collected by Councils such as municipal park waste, 
street sweepings and by agreement from schools and offices. 
 

 commercial waste: waste from shops, offices, catering  
establishments and the like. 
 

 industrial waste: discarded material from industrial production. 
 

 construction and demolition waste: mostly concrete, brick, soil,  
timber, metal and plastic, but other materials may be mixed in. 
 

 agricultural waste: slurries, crop residues, packaging, treatment 
dips, etc. 
 

 mining waste: the excavated material remaining from mineral 
operations when the saleable material has been removed. 
 

34.It can also be classified according to the nature of the material: 

 hazardous waste: waste that is explosive, highly flammable, toxic, 
carcinogenic or hazardous in some other way (more detail in Waste 
Strategy 2000 chapter 6). There are lists which define whether or 
not a particular material is hazardous waste. Some clinical waste 
comes into this category and usually requires incineration or other 
specialised treatment to safeguard health. 
 

 putrescible (or biodegradable) non-hazardous waste: waste which is 
not ‘hazardous’ but which biodegrades either aerobically or 
anaerobically, producing in the process contaminated liquid 
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(‘leachate’) and landfill gas (mainly methane and carbon dioxide but 
with many other components). 
 

 inert waste: waste which, when landfilled, does not undergo 
significant physical, chemical or biological transformation.  

If a load of waste is mixed, it is classified according to the most 
hazardous component unless the proportion is considered too small to 
have a significant effect. Thus, municipal and commercial wastes are 
generally classified as putrescible, even though some of it would be 
inert if separated out, but ignoring negligible proportions of hazardous 
waste (such as spent batteries). This indicates the opportunity of 
reducing the putrescible volume for disposal by collecting the inert 
components separately. Industrial waste is generally treated in the 
same way if it is disposed of mixed with other waste (unless it is of a 
hazardous nature), but again presents opportunities of reclaiming inert 
material for recycling. Construction and demolition waste tends to be 
classified as inert waste, but if a site is only permitted to take inert 
waste, careful controls will be necessary to prevent non-inert items 
being disposed of there.   

35.For more details, refer to the European Waste Catalogue. The present 
UK List of Hazardous Wastes can be found in the Special Waste 
Regulations 2005. A consultation on the review of special wastes is in 
progress. This will incorporate the requirements of the Hazardous 
Waste Directive and will update the List of Wastes to add new types 
such as electrical goods now covered by the WEEE directive. The 
consultation includes the draft Hazardous Waste (England) Regulations 
and The List of Wastes (England) Regulations - which includes the 
updated List of Wastes from the EWC. See also the consultation paper 
on Proposals for Regulations Transposing the Treatment Permitting 
Requirements Under Article 6 of the WEEE Directive (DEFRA, May 
2005), which provides for exemption for the storage, repair and 
refurbishment of WEEE. 

Administration of Waste 

36.Waste planning is administered by Waste Planning Authorities. These 
are the County Councils in two-tier areas, and the Unitary Authorities 
elsewhere (London Boroughs in London, but the Mayor also has 
strategic planning powers).  See also Annexes A and F of PPS10. 
  

37.The collection of municipal waste is undertaken by Waste Collection 
Authorities, i.e. District Councils or Unitary Authorities. Some 
commercial waste (e.g. from schools and local authority or other 
offices) may be collected by arrangement with the WCAs. 
  

38.Waste Disposal Authorities comprise the same authorities as the WPAs. 
Their role as WDAs is to contract with private companies (including 
‘arms length’ local authority companies; the Environmental Protection 
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Act 1990 prevents WDAs from managing waste themselves) for the 
disposal of municipal waste collected by the WCAs; and to provide 
household waste (‘civic amenity’) sites. 
  

39.Planning applications for waste management facilities are submitted by 
private companies, including ‘arms length’ companies. These may be 
contracted with the WDAs for the management of municipal waste; 
alternatively or in addition a proposal may be for the management of 
industrial and commercial waste through contracts and on-off 
arrangements with individual businesses. Construction and demolition 
waste tends to be managed separately although companies recovering 
such material for recycling may seek to diversify into a wider range of 
waste. 
  

40.A waste management facility has to obtain a waste management 
licence, an IPPC permit or a landfill permit from the Environment 
Agency in addition to planning permission, unless it is exempt as 
defined in Reg 4 of the Landfill Regulations (for example deposit of 
waste soil for use in a construction project). 
  

41.An Inspector determining a planning appeal in England is appointed by 
the First Secretary of State. An Inspector determining a waste 
licensing or permitting appeal is appointed by the Secretary of State 
for the Environment, Food and Rural Affairs. In Wales, all 
appointments are made by the National Assembly for Wales. 

Types of waste management facility 

42.Landfill. Historically this has been the main method of waste disposal, 
and it still is in the UK. At its simplest, waste is placed in a hole (often 
a former mineral working) or heaped up on the ground (‘land-raising’) 
and covered with soil. However the more putrescible nature of modern 
municipal or commercial waste, combined with greater awareness of 
the environmental consequences of uncontrolled escape of leachate 
and landfill gas, has required increasingly sophisticated techniques. 
  

43.A modern non-inert landfill is usually implemented in a series of cells 
which are filled in sequence. Each cell is prepared by lining the base 
and sides with low permeability material (clay and/or an artificial 
liner), over which a drainage blanket is laid, including perforated pipes 
to collect leachate and convey it from the site for treatment and 
disposal. Tipping then proceeds in a series of ‘lifts’, within which 
pipework is installed to collect landfill gas. The waste tipped each day 
is covered with inert material to prevent odours and windblown litter, 
keep out birds and vermin and reduce water ingress. On completion 
the cell is covered with an impermeable layer, keyed into the basal 
liner, and interim restoration is carried out pending the completion of 
restoration when the relevant phase is complete, which may consist of 
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one or more cells. 
  

44.The detail of these operations, and other measures such as litter 
fences, odour controls and landfill gas flaring or energy recovery 
facilities, will vary from site to site and be governed by the landfill 
permit. However Inspectors taking waste planning cases need to have 
a working knowledge of site operations in order to understand the 
evidence and how it relates to planning considerations both during 
landfill and upon restoration. A related point to appreciate is that 
putrescible waste reduces in volume as it degrades, so that the 
restored surface settles gradually over a period of perhaps 25 years or 
so. The final restoration surface is usually domed to allow for this and 
also to permit run-off of surface water so that percolation into the 
landfill mass, leading to leachate generation, is minimised. 
  

45.Landfill of putrescible waste can lead to the emission of greenhouse 
gases (methane is many times more potent than carbon dioxide in this 
respect) and the escape of leachate to pollute surface and 
groundwater. Environmental effects are considered further in Part VII 
below. Recent research has suggested potential adverse health effects 
from living near a hazardous waste landfill in particular. For these 
reasons, national planning policy, supported by European Directives, 
has moved towards increasingly strict regulation of landfill, including 
the collection of landfill gas and generating energy from it, and the 
encouragement of alternative methods of managing waste. 
Government policy is that modern, appropriately located, well-run and 
well-regulated waste management facilities operated in line with 
current pollution control techniques and standards should pose little 
risk to human health (PPS10 para 45). At the end of the day, all other 
methods of waste management leave some sort of residue for which 
there is no alternative but to dispose of it to land in some way. 
  

46.Incineration. The burning of waste in ‘destructors’ took place in some 
UK towns over a century ago, but, as with landfill, the changing nature 
of waste combined with greater environmental awareness has 
fundamentally altered the nature of the process. Burning of waste 
leads to the production of a large quantity and variety of gases and 
fine particles, of which some are toxic, some can adversely affect 
breathing, while others are greenhouse gases or have other potentially 
harmful effects. A particular concern is the generation of dioxins from 
certain types of waste at certain temperatures during the process. 
These can be carcinogenic and have other effects such as causing birth 
defects at very low concentrations, and they are only very slowly 
metabolised by the human body so that they are liable to bio-
accumulate. There are also emissions of fine particles and nitrogen 
compounds (NOx). 
  

47.Controls over incineration, via IPPC permitting, concentrate on setting 
emission limits for these substances. The furnace temperature is 
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carefully controlled to ensure complete combustion, and various 
filtering and scrubbing agents are installed to collect gases and fine 
particles. The resulting emission from the chimney stack should meet 
the required standards although a visible water vapour plume may be 
seen. Opponents of incineration contend that these standards are 
inadequate and not properly enforced. How far this is a planning issue 
is related to the question of planning and pollution control powers (see 
below). 
  

48.Other planning issues concerning incineration are examined in Part VII. 
Most incinerators are large (capacity 200,000 tonnes a year or more) 
in order to recoup economies of scale, but will be bulky in any event to 
accommodate the equipment and, in particular, will have a large 
chimney stack perhaps 70 m or more tall to collect emissions. Another 
issue is the disposal of residues. The furnace bottom ash is generally 
fairly inert and can sometimes be used as a secondary aggregate, but 
the pollution control residue (or ‘fly ash’) is fine and toxic and has to 
be removed by tanker to a hazardous waste landfill. An Environment 
Agency document, Solid Residues from Municipal Waste Incinerators in 
England and Wales, May 2002, is a useful reference on this subject. 
  

49.Modern incinerators (except for certain types of hazardous waste) use 
the heat to recover energy from the waste, mainly in the form of 
electricity although a more efficient method if the opportunity arises is 
combined heat and power supplied to a neighbouring development. 
‘Energy from Waste’ tends to be used as a euphemism for incineration 
but is a misleading term as other methods of waste management also 
generate energy. Because of the energy recovered and the reduction in 
solid volume of waste, incineration is preferred to landfill in the waste 
hierarchy. 
  

50.Opposition to incineration has stimulated interest in alternative 
methods of thermal treatment of waste. The main types are 
gasification (aerobic combustion of waste at very high temperature) 
and pyrolysis (heating to a high temperature in anaerobic conditions). 
These may offer a reduction in some emissions and enable smaller 
scale plants, but as yet there is no full scale example in the UK for 
treating biodegradable municipal waste. 
  

51.Materials recycling (or recovery) facility (MRF). This covers a wide 
range of types of facility where waste is brought into the plant and 
separated, usually with a combination of manual or mechanical 
methods, into materials such as glass, plastic, ferrous and non-ferrous 
metals and paper which can be bulked up and sent on to a 
reprocessing plant for recycling; and the residue is sent to landfill. 
They are more sophisticated than waste transfer stations, which bulk 
up and compact incoming waste in order to reduce lorry journeys to 
the landfill site, and recover some material for recycling in the process. 
The most efficient MRFs, in terms of proportion of material recovered, 
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are those which handle separately collected waste streams. This, 
however, requires separate collection of different types of waste at the 
kerbside by WCAs, or similar methods of collection of industrial and 
commercial waste. These are sometimes known as ‘clean’ MRFs, as 
opposed to ‘dirty’ MRFs which handle mixed waste and so achieve a 
lower rate of recovery because much of the material is contaminated. 
  

52.Environmental impacts are considered in Part VII below. The fact that 
people call for more waste recycling does not mean they support it 
when it is proposed near to where they live. It may be argued that 
smaller scale plants are preferable in order to deal with locally 
generated waste, but on the other hand more of them will be needed 
and the total impact may be greater. Larger plants generate 
economies of scale which may support higher environmental 
standards. Generally a MRF is more suited to an industrial location and 
subject to the nature of the process may come under Use Class B2.  
  

53.Construction and demolition waste recycling is operated mostly by 
construction, demolition and haulage companies. Most such waste can 
be recycled in theory, but in practice the mixing of waste at 
construction sites limits the potential. The main products are 
secondary aggregate from the crushing of building materials, soil from 
the screening of fine material, preferably with an admixture of 
compost, and wood chippings from waste timber. Metals and other 
material may also be recovered. The main planning issues tend to be 
visual impact, because such activities tend to take place in the open 
and require considerable storage space; and noise and dust, 
particularly from crushing and screening plant. Sometimes temporary 
facilities may be established at large building or civil engineering sites 
or at mineral sites. 
  

54.Household waste sites (sometimes called civic amenity sites because 
they started with the Civic Amenities Act 1967) are operated by the 
WDAs for householders to dispose of bulky and other items. These 
provide an increasing range of recycling facilities including items such 
as garden waste and waste oil. Notwithstanding their benefits to the 
wider community, planning applications for such facilities can attract 
strong objections on grounds of noise and traffic generation. The need 
for them to be open at weekends can exacerbate this. 
  

55.At a smaller scale are bring banks provided by the WCAs for disposing 
of small quantities of bottles, paper, cardboard, etc. These also require 
some care in location to avoid noise nuisance, as potentially they may 
be used at any hour of the day or night. 
  

56.Composting plant. Putrescible waste is allowed to decompose in the 
presence of air under controlled conditions. The quality of the resulting 
compost will vary according to the nature and variability of the inputs 
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and the process used. It may be of a marketable quality for improving 
soil condition in farms, parks and gardens. Or it can be used in 
restoration or daily cover at landfills. Composting may be carried out 
outdoors, where waste is composted in long rows (‘windrows’) which 
are turned at regular intervals; or enclosed in a building (‘in-vessel 
composting’). The former is more suited to green waste, such as from 
parks and gardens, although care is needed in siting to prevent odour 
and windblown dust. It is possible to compost most forms of 
putrescible waste, to the extent that it is collected separately, but 
strict permitting and planning controls will be needed to prevent 
nuisance from dust and odours and potential adverse health impacts, 
and enclosure in a building makes this more feasible. If catering waste 
or other waste containing material of animal origin is composted, the 
Animal By-Products Regulations 2003 will apply so as to prevent 
pathogens being present in composted material applied to land. Home 
composting, which most Councils now encourage, does not need 
planning permission. 
  

57.Anaerobic digestion differs from composting in that the decomposition 
takes place in anaerobic conditions. There is as yet no example of a 
commercial-scale plant in the UK for treating biodegradable municipal 
and commercial waste, but the process is used by some water 
companies to treat sewage sludge. The methane-rich gas produced can 
be recovered for energy generation, and the solid and liquid residue 
might be used as a compost if the quality is good enough. If not, it 
would be landfilled, but with a reduced volume and much less 
putrescibility compared with waste that had not been so treated. Odour 
control is likely to be a significant planning and permitting issue, as 
well as noise and lorry traffic. 
  

58.Mechanical-biological treatment. This technique is also untried in the 
UK, but is used to treat municipal waste in some European countries. 
Essentially it is a combination of a MRF with a composting or anaerobic 
digestion facility. The MRF element recovers recyclable material and 
the biological treatment deals with the putrescible portion. Various 
permutations of plant format and scale are possible. Some are modular 
and can be combined to achieve the scale required. In theory it would 
be possible to recover almost all the waste collected, but this would 
depend on a high degree of separation of collected waste streams and 
on the resulting outputs being of a re-usable quality. However it should 
be possible at least to achieve a significant reduction in the volume 
and putrescibility of waste sent to landfill. As with composting and 
anaerobic digestion, odour control would probably be a major issue. 

Principles of waste planning 

59.The decision-making process. One of the objectives applicable to 
planning authorities under para 4 of Schedule 4 of the Waste 
Management Licensing Regulations 1994, which transpose the Waste 
Framework Directive, is “establishing an integrated and adequate 
network of waste disposal installations”. It is primarily for the waste 
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components of the development plan to put in place policies which 
enable this. However plans are in various stages of completion, and 
there is the added complication of the change-over to the new system 
under the 2004 Act. 

60.Paragraph 1.8 of Part 2 of Waste Strategy 2000 says “The 1990 Town 
and Country Planning Act requires local planning authorities…to have 
regard to national policies…therefore this document will be an 
important source of guidance”. Its key provisions for waste planning 
have now been included in PPS10. It and the 2005 changes to WS2000 
were published concurrently to ensure consistency between them. 
Article 8 of the Landfill Directive requires that a landfill project must be 
“in line with” the national waste strategy, and arguably no less weight 
should be attached to the strategy in other waste cases.  Consistency 
with the policies in PPS10 is accordingly a key planning requirement. 

61.Current national policy for determining planning applications for waste 
management facilities, or for non-waste development that may have 
implications for waste management, is at paras 22-38 of PPS10, and 
Inspectors should have careful regard to this. The starting point in 
considering any proposal is the development plan, but it is important 
that plans are kept up to date and properly reflect national policy. In 
the interim period before a development plan is updated to reflect the 
policies in PPS10, proposals should be consistent with the policies in 
the PPS (PPS10 paras 22-23). See also The Planning System: General 
Principles on the weight to be attached to the development plan and 
other material considerations). 

62.The waste hierarchy. A key planning objective for waste (PPS10 para 
3) is to “help deliver sustainable waste management through driving 
waste management up the waste hierarchy, addressing waste as a 
resource and looking to disposal as the last option, but one which must 
be adequately catered for” (see also Annex C of PPS10). 

63.The best thing to do with waste is not to produce it.  This is waste 
reduction. The next best is waste re-use, i.e. find new uses for objects 
instead of throwing them away. It is surprising how much waste we 
can all avoid, at home and at work, in this way, but the solution lies in 
individual and culture change. As such material does not enter the 
waste stream it is not an issue for waste planning. However estimates 
of the effect of such practices on future trends in waste arisings are 
relevant to the assessment of need. 
  

64.Of the waste that arises, and so will come before you in planning 
proposals, the preferred means of management is waste recycling or 
composting, the latter being effectively a form of recycling of 
biodegradable waste. Anaerobic digestion has no formal position in the 
hierarchy, but should probably be regarded as equivalent to 
composting for this purpose, although there are some comparative 
benefits (energy recovery) and some costs (greater potential for odour 
and leachate). Value can also be recovered from waste by energy 
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recovery, primarily incineration, which recovers energy from waste, 
but not material (apart from what can be retrieved at the front of the 
process). 
  

65.Waste Strategy 2000 (Part 1) sets targets for reducing the amount of 
industrial and commercial waste going to landfill (para 2.32), recovery 
of municipal waste (paras 2.35-36: this includes recycling, composting 
and other forms of material recovery and energy recovery), and 
recycling/composting of household waste (para 2.38). Para 2.37 of 
Waste Strategy 2000 sees the recycling/composting targets as “an 
essential part of achieving our municipal waste recovery target”. They 
are repeated at Annex C of Guidance on Municipal Waste Strategies. 
Beware comparisons of UK recycling rates with those achieved or 
planned in other countries. Often the definitions are not consistent. For 
example, many countries include as municipal waste high recyclable 
items that are classified as industrial or construction waste in this 
country. A reference on this is the 5th Report of the House of 
Commons Environmental Audit Committee, 2002-3. 
  

66.Disposal, i.e. landfill, is at the bottom of the waste hierarchy. The 
material resources are lost, energy recovery is limited to that which 
can be obtained from the landfill gas, and there is a risk of greenhouse 
gas emissions and (potentially) pollution of groundwater. Nevertheless 
landfill will retain a significant place in the portfolio of waste 
management options. At present there is a shortage of facilities in this 
country for managing waste by any other means. Even after waste has 
been treated by other means, a residue remains for which landfill is 
the only option. It is also a useful way of restoring some mineral-
working sites which otherwise might remain a scar in the environment 
for many years.  
  

67.Waste self-sufficiency as a planning principle is established by Article 5 
of the Waste Framework Directive, which requires there to be “an 
integrated and adequate network of disposal installations, taking 
account of the best available technology not involving excessive costs. 
The network must enable the Community as a whole to become self-
sufficient in waste disposal and the Member States to move towards 
that aim individually”. 

68.This is carried forward and amplified in PPS10 (paras 8-12).  Regional 
planning bodies should identify the tonnages of waste requiring 
management (divided into commercial/industrial and municipal) and 
apportion these by waste planning authority area.  Thus the regional 
spatial strategy (RSS) will provide a strategic framework for the 
preparation of local development documents by identifying the waste 
management facilities required to satisfy any identified need and their 
distribution across the region. 

69.In this context, waste development plan documents should allocate 
sites and areas suitable for new or enhanced waste management 
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facilities, to support the apportionment set out in the RSS and to 
support the pattern of waste management facilities in accordance with 
the broad locations identified in the RSS (PPS10 para 17). 

70.The above, which might be seen as a top-down approach, should 
dovetail with what used to be termed the proximity principle, which is 
expressed in PPS10 as “provide a framework in which communities 
take more responsibility for their own waste, and enable sufficient and 
timely provision of waste management facilities to meet the needs of 
their communities” and “enable the waste to be disposed of in one of 
the nearest appropriate installations” (para 3). 

71.Need. PPS10 advises that when proposals are consistent with an up-to-
date development plan, waste planning authorities should not require 
applicants for new or enhanced waste management facilities to 
demonstrate a quantitative or market need for their proposal. If the 
planning application is for a site or in an area that is not identified in 
the development plan for waste management facilities, the proposal 
should be considered favourably when it is consistent with the PPS, 
including the criteria set out in para 21, and the waste planning 
authority’s core strategy. In the case of waste disposal facilities 
applicants should be able to demonstrate that the proposed facility will 
not undermine the waste planning strategy through prejudicing 
movement up the waste hierarchy (PPS10 paras 22 & 24-25). Where a 
waste proposal requires EIA, alternatives must be considered. 
[replaces text at old paras 59-60 and moved to this location] 

72.Other planning objectives and decision-making principles are set out in 
PPS10 paras 3-5, and they will no doubt be closely analysed in the 
context of particular proposals.  However the essence of PPS10 is that 
they should be carried forward into the RSS and waste development 
plan.  “In considering planning applications for waste management 
facilities, waste planning authorities should concern themselves with 
implementing the planning strategy in the development plan” (PPS10 
para 26). 

Planning and pollution control 

73.The quotation from PPS10 para 26 given above goes on “… and not 
with the control of processes which are a matter for the pollution 
control authorities”.  This reflects a general principle of planning policy 
that planning controls should not duplicate other legislation (e.g. para 
22 of Circular 11/95). “Waste planning authorities should work on the 
assumption that the relevant pollution control regime will be properly 
applied and enforced… It should not be necessary to use planning 
conditions to control the pollution aspects of a waste management 
facility where the facility requires a permit from the pollution control 
authority” (PPS10 paras 27 & 32).  
  

74.At the appeal stage, you may not know what conditions the 
Environment Agency will impose or even whether they are likely to 
grant a permit.  However you should be able to gain a fair idea on 
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these matters from consultation responses from the Agency and from 
your knowledge of the subject areas of the respective control regimes.  
Where planning consent is not required in advance of the granting of a 
permit, applicants are encouraged to make concurrent applications for 
planning permission and a waste permit.   

However, most waste installations must have relevant planning 
consent before a PPC or Environmental Permit can be granted.  This 
applies to specified waste management activities (disposal or recovery 
of waste) and mobile plant carrying on those activities only under 
Regulation 10(4) of the 2000 PPC Regulations (definitions at 
Regulation 2). The equivalent provision under the 2007 Environmental 
Permitting Regulations is under Schedule 9(2)(b), and 9(3) & (4). 
Previously any sites requiring a licence under the WML regime would 
automatically require planning permission under S36(2) of the 
Environmental Protection Act 1990 before a licence could be issued. If 
necessary, you may need to put questions on these matters at an 
inquiry or hearing, or even ask the Environment Agency to send a 
witness. 
  

75.On some matters, the dividing line between planning and pollution 
control may not be clear-cut.  Noise, dust, odour and hours of 
operation are examples. In general, to be a material planning 
consideration, the pollution issue should relate to the use of land. It 
may be helpful to consider the degree to which the pollution control 
authority (usually the Environment Agency) is able to address the risk 
in carrying out its statutory responsibilities.  The classic case on this is 
Gateshead MBC v Secretary of State and Northumbrian Water Group 
plc [1994] JPL 255 and [1995] JPL 432, which has been supported in 
subsequent cases.  
  

76.The public is often sceptical of the ability of the Environment Agency 
properly to monitor and enforce waste permit conditions, particularly in 
landfill or incinerator cases.  Sometimes this is based on a 
misunderstanding of the level of monitoring necessary to achieve 
appropriate control.  Also the planning appeal is often the public’s best 
chance of making its voice heard, though this may be partly remedied 
by the improved provision for public involvement in decision-making 
with the new IPPC regime.  However it should be noted that the 
guidance does not say that the pollution control regime will be 
operated effectively but that the planning system should assume that 
it is.  In other words, if it not, the responsibility lies with the pollution 
control authority to put matters right, not for the planning authority to 
attempt to usurp its powers. 
  

77.The effect on human health may be raised, particularly with landfill or 
incinerator proposals. “The detailed consideration of a waste 
management process and its implications, if any, for human health is 
the responsibility of the pollution control authority.  However planning 
operates in the public interest to ensure that the location of proposed 
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development is acceptable, and health can be material to such 
decisions” (PPS10 para 30). As a rule, therefore, you would need to 
reach a view that there would be an unacceptable risk of adverse 
health effects despite pollution controls to justify a refusal of planning 
permission on this ground.  Research in this field may be toxicological, 
i.e. measuring the actual effect on the human body of given intakes of 
a substance; or epidemiological, i.e. studying statistical relationships 
between proximity to a waste site and health problems.  There is much 
research in both these fields, which can be difficult for a non health 
specialist to understand.  The recent Review of Environmental and 
Health Effects of Waste Management (see above) is very helpful, but is 
unlikely to end the debate. 
  

78.The issue of public fear may be mentioned in this connection, although 
it applies to other casework besides waste planning.  The general 
principle is that fear can be a material consideration in its own right, 
but that the weight to be attached to it depends on the degree to 
which it can be substantiated by evidence.  The classic case is Newport 
CBC v Secretary of State for Wales and Browning Ferris Environmental 
Services Ltd [1998] JPL 377.  Fear of some waste facilities is so great 
that the anxiety induced may have a real effect on people’s health.  It 
is important to be understanding of such concerns in taking waste 
hearings and inquiries, and to reflect this in a sensitively worded 
decision. 

  

Environmental impact 

79.Waste proposals may require EIA, and Inspectors undertaking waste 
casework should ensure that they are familiar with the relevant 
legislation and policy (see chapter GP12). 

Landfill 

80.This differs from other forms of waste management in that it has a 
limited life, after which the site is restored.  However the life of a large 
landfill may in practice be comparable with some built facilities.  It is 
necessary to consider the impact during operations and that of the 
final landform upon restoration.  Annex E of PPS10 provides advice 
about likely impacts of waste management facilities in general.  
Likewise some of the advice below also applies to other forms of waste 
management.  Note the provisions of the Landfill Regulations (see 
above) as to the matters that must be taken into account in granting 
planning permission for a landfill. 
  

81.Most landfills have a significant adverse visual impact during the 
operational phase.  There is the sight of vehicles of various kinds 
moving about, litter fences, bunds and heaps of cover material, and 
often flocks of seagulls – many of these elements inseparable from the 
accompanying noise – usually in an otherwise rural area.  The impact 
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will vary during the life of the site as filling moves across the various 
phases and takes place at different levels.  Often it is the final phase in 
creating a domed landform which is the most intrusive, although by 
then any screen planting will have had longer to mature.  Careful 
planning of a landfill can greatly affect the degree of visual impact.  
The area which is operational and unrestored at one time should be 
kept to a minimum.  Early restoration of the first phases gives an 
encouraging impression of progress and can be designed to screen 
later phases.  Be prepared for a lot of evidence about these effects at 
critical locations at different phases, and examine the plans carefully. 
  

82.The operator will naturally seek to dome the site as much as possible 
to maximise landfill capacity, and the justification for this on grounds 
of settlement of the refuse and surface water drainage has to be 
balanced against an assessment of the appearance of the final 
landform.  Much will depend on the natural landscape topography.  A 
skilled landscape architect should be able to design a final landform 
which fits into that landscape, in its shape, planting and land use.  
Planning conditions will govern the details of restoration, landscape 
planting and after-care, but it will be necessary to have a good idea of 
how these elements will take shape before permission is granted.  
MPG7 contains comprehensive advice on these topics, together with 
cross-references to other documents.  Although directed primarily at 
mineral workings, much of it applies to waste landfill. 
  

83.Lorry traffic is likely to be significant.  You will be given figures of the 
daily flows, and assessments of the adequacy of the vehicular access 
and local road network from a highway engineering point of view.  A 
statement of common ground may reduce inquiry time on this issue as 
on many others.  Also important is the impact of traffic on local 
residents, where refuse lorries would pass through settlements or 
along roads serving residential development.  A good idea of the likely 
distribution of traffic flows might be gleaned from the expected sources 
of waste, but bear in mind that this may change over the life of the 
site.  Will the site be used only by the site operator or will it be a 
‘merchant’ facility open to customers?  Will cover material have to be 
brought in? 
  

84.You may be offered a section 106 agreement or undertaking covering 
lorry routing.  This is a difficult area as lorries cannot be prevented 
from using the public highway except through a traffic regulation order 
(see Circular 11/95 para 71), so the enforceability of such an 
agreement depends on the control exercised by the operator over lorry 
drivers visiting the site, and what disciplinary measures are available in 
the event of breaches.  If an operator can show sufficient control over 
all vehicles visiting the site, there would seem to be no obstacle in 
principle to an agreement binding the route(s) followed.  Other 
considerations might be the interest of the operator company in 
protecting its reputation, also that an agreement is more likely to be 
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respected if it prescribes routes that would be favoured by drivers 
anyway.  Consider the evidence carefully and seek advice if 
necessary.  Some control can be exercised by conditions governing the 
design of access and signing to encourage drivers to enter and leave a 
site only in one direction.  Section 106 agreements may also cover 
road improvements and the provision of passing bays. 
  

85.Hours of working conditions are normally applied to landfill sites, but 
these cannot cover the driving of vehicles on the public highway. You 
should be alert to the potential problem of vehicles waiting in the road 
near residential properties before the site opens. 
  

86.Some landfill sites have rail or water connections, and the potential for 
this should be probed if there is a rail line or navigable waterway 
nearby.  See para 101 below.  However other constraints on landfill 
location limit the scope for this.  
  

87.Noise, dust and litter.  As well as the general advice in PPG24, para 25 
of that guidance says that MPG11 (now superseded by MPS2 and its 
Annexes) is also relevant to waste sites.  Annex 2 deals with noise, 
including advice on appropriate conditions controlling noise levels (at 
paras 2.18-2.21).  The phasing of tipping can sometimes be designed 
to reduce noise impact or the duration of any nuisance at sensitive 
locations.  A particular problem is reversing alarms: see advice on this 
at Appendix 2B of Annex 2. 
  

88.Dust can be a serious problem when a landfill site is proposed close to 
residential properties.  In some cases, technical evidence may be 
submitted on the particle size distribution of dust from a landfill, and 
the distance travelled by fine particles.  In dry weather there can be 
significant dust blow from surfaces of the landfill and access tracks.  It 
is possible that this might have adverse health effects, particularly at a 
hazardous waste landfill.  Damping down by water bowser is the usual 
means of treating access roads.  Use of suitable cover material and 
minimising the active working area are perhaps the best means of 
reducing dust from the working area.  Tree and shrub planting can 
intercept dust although it has little effect on noise. More advice on dust 
is in Annex 1 of MPS2. 
  

89.Control of litter is covered by the landfill permit, and includes 
measures such as litter fencing, prompt covering of waste, cessation of 
tipping at parts of the site in windy conditions, and employing litter-
pickers.  However it is hard to completely prevent light items blowing 
about the site and escaping to the surrounding area in very windy 
conditions, and this is an understandable source of objection from local 
residents.  Litter accumulating on fencing or on hedgerows around the 
site also looks unsightly. 
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90.Further advice in MPS2 on environmental effects of mineral extraction 
might be applicable to waste cases, particularly landfill. There would 
seem to be no reason why this advice should not apply to waste 
management where relevant. 

91.Odour can be objectionable near to putrescible landfill sites, and 
people seem to be becoming less tolerant of it, perhaps because of 
fears of potential harm to health.  There are objective ways of 
measuring odour emissions and evidence on this can get quite 
technical.  With extensions to an existing landfill, evidence of 
complaints about the existing site may assist.  As with other aspects of 
environmental effects, the solution lies largely in good site 
management – controls on types of waste received and where they are 
tipped, prompt covering of waste, and so on.  Odour suppressant 
sprays are deployed at some sites, but sometimes these simply seem 
to mask one smell with another one which can be just as intrusive.  In 
some cases where residential property is near, you may conclude that 
risk of odour nuisance justifies refusal of planning permission 
notwithstanding the landfill permit controls available. 
  

92.Birds, especially gulls, can be attracted to a landfill in large numbers, 
and cause distress to local residents from their droppings.  Farmers 
may be concerned about disease risk to livestock.  The risk of 
birdstrike could lead to objection from the Civil Aviation Authority or 
the Ministry of Defence if there is an airfield nearby.  Operators deploy 
various means of control, including birds of prey, netting and different 
noises: you will need to form a view as to the likely seriousness of the 
problem and the effectiveness of controls.  Flies and other vermin give 
rise to similar problems.  The controls are largely a landfill permit 
matter but you will need to be convinced that they will be effective in 
the circumstances of the case. 
  

93.Many landfill proposals have implications for nature conservation.  The 
site, particularly if it is an old quarry, may have attracted unusual plant 
or animal species.  There could be a risk to nearby sites of nature 
conservation importance if pollutants are allowed to escape.  Where 
this is an issue, it will be dealt with in the EIA and mitigation measures 
proposed.  You will need to form a view on the merits of the case, 
taking account of any representations from English Nature and local 
nature conservation bodies.  Sometimes this may be the subject of a 
section 106 agreement, perhaps over the post-restoration 
management of part of the land.  See also chapter PT17. 
  

94.Archaeology is less likely to be an issue where the filling of a former 
quarry is concerned as any features of interest will already have been 
excavated, but it could well be relevant to a land-raising proposal, 
including a landfill where operations extend onto adjoining land.  Even 
though landfill itself would bury remains rather than destroy them, site 
preparation might be destructive.  See chapter PT12 for advice on this 
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issue. 
  

95.Most landfill sites include additional development, such as site offices, 
weighbridge, landfill gas collection and flaring compounds (and 
perhaps electricity generating turbines), leachate treatment facilities, 
and in some cases temporary recycling plant – to retrieve material for 
recycling, or manufacture secondary aggregate, daily cover or 
restoration soils from construction waste.  There is usually some 
flexibility in the siting of these facilities, which should take account of 
visual impact, noise and other constraints. 
  

96.In future there could well be more appeals casework arising from 
proposals for hazardous waste landfills, following the Landfill 
Directive’s prohibition of the co-disposal of such waste at putrescible 
waste landfills (except for stable non-reactive waste in segregated 
cells) (see para 14 above). In general, the planning issues will be 
similar to other types of landfill, with specialist controls arising from 
the nature of the waste being dealt with by the landfill permit.  
However such proposals are likely to be particularly controversial 
because of fears about health effects.  There may also be proposals for 
disposal of waste from the remediation of contaminated land.  This 
could give rise to odour issues in some cases. 
  

97.Perhaps the main thing about landfill casework is that every case is 
different.  An issue which was of major concern at one site is hardly 
mentioned at the next, and vice versa.  Issues may also rise or fall in 
public perception of their significance.  Whilst this advice may be of 
some use, you will need to be guided mainly by the evidence 
submitted in the case before you, of which there is likely to be no 
shortage. 

  

Incineration  

98. The main concern of most objectors tends to be the impact of 
emissions on public health (see also paras 46-47 above).  This is 
difficult to deal with at a planning inquiry.  Controls over emission 
limits and their enforcement are matters for the Environment Agency 
via the IPPC process, but you will need to satisfy yourself whether 
controls will be effective (see para 77 above).  Whether the fears are 
valid or not, they are certainly genuine and cause real anxiety, and in 
the interest of giving people a fair hearing it will normally be 
appropriate to hear such evidence even though it may take up 
considerable inquiry time and lead to the submission of a great 
volume of evidence.  You will come to recognise key papers from the 
toxicological and epidemiological fields although new ones are 
emerging all the time. 
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99. A waste incinerator is a very large building with a tall chimney stack 
(see para 48 above), so will have a significant visual impact.  
Arguably, an operator’s best course is to accept this and rise to the 
architectural challenge by commissioning a design which makes a 
positive contribution to the character of an area, rather than engage 
in the hopeless task of trying to conceal it (see paras 35-36 of PPS10 
for advice on good design of waste management facilities generally).  
The locations where such a plant can be visually acceptable whilst 
also meeting the other constraints may be limited in some areas.  
Large industrial or brownfield sites may offer the best potential.  On 
the other hand, these can be areas where the Council is pinning 
regeneration hopes, and an issue may be what effect an incinerator 
would have on that. Development plan documents should provide 
policy on locational criteria or suitable sites. 
  

100. Traffic generation is related to the size of plant, and as incinerators 
usually have a large capacity the effect on the local road network will 
be an important issue.  This will include noise, dust, pollution and 
other amenity impacts of traffic.  Although an incinerator generally 
has to operate for 24 hours a day, it has buffer storage such that 
refuse vehicle movements can be more restricted.  Planning 
conditions will accordingly be appropriate. 
  

101. Planning policy is to encourage rail or water transport (PPS10 para 
21), and where this is proposed it would be a positive factor in favour 
of a scheme.  However there could be amenity impacts from the 
arrival and departure of trains carrying waste and unloading 
operations at the site, especially if constraints on the rail network 
require this to be carried out at night.  This may require some 
probing if a rail link is proposed. 
  

102. Disposal of residues and reclaimed recyclables will generate some 
additional lorry traffic.  Objectors may raise concerns about the toxic 
nature of residues.  However the safe handling of residues by 
employees is covered by IPPC and other legislation.  Fly ash is taken 
to a hazardous waste landfill, and any issues arising from that are 
matters for the receptor site. 
  

103. Concerns may be expressed in relation to some of the other amenity 
issues discussed under landfill (see para 80 above).  In practice 
however, as most operations including unloading of vehicles take 
place within the building, potential problems such as noise, dust, 
odours and vermin should be controllable by planning and IPPC 
conditions. 

Materials recycling facilities (MRFs) 

104. Many of the existing facilities are modest in scale, often located on 
industrial estates and having only limited environmental impact.  
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However there are some larger plants, and if national recycling 
targets are to be met there will have to be many more of them.  
More appeals over such proposals are therefore to be expected. 
  

105. A large modern facility is likely to be enclosed in a building although 
there may be some outside storage and the extent and justification 
for this may be an issue.  So amenity impacts such as traffic, noise, 
dust, odours and vermin are likely to be similar to an incinerator, but 
scaled relative to the size of facility.  Traffic will include lorries 
removing items for recycling and residues to disposal elsewhere, as 
well as incoming waste. 

Recycling of construction and demolition waste 

106. See para 53 above.  Problems of noise and dust often lead to such 
proposals being rejected at urban locations, whilst acceptable rural 
sites may also be hard to find.  On the other hand, there is the 
potential to recycle much more of such material, and this reduces 
pressure on land-won aggregate resources as well as the volume of 
waste.  It may be that the industry will need to consider radically 
different methods of working such as quieter machines and enclosure 
within buildings if it is to fulfil its potential, always subject to cost 
constraints. 

 Composting and anaerobic digestion  

107. As already indicated, there is currently no commercial-scale 
anaerobic digestion of putrescible waste in this country, and most 
composting plants are small-scale and deal mainly with green waste 
from parks and gardens.  A significant expansion will be needed if 
national recycling/composting targets are to be met. 
  

108. Most of the amenity issues, for example noise and traffic, will be 
essentially the same as for other waste management facilities, and 
the above advice applies.  Particular issues with the large-scale 
composting or anaerobic digestion of putrescible waste are likely to 
be dust and odour.  As such operations will almost certainly be 
required to be enclosed in a building, it should be possible to 
incorporate control measures into the design.  The details are likely 
to be matters for the IPPC process but you will need to be satisfied 
from a planning point of view that they will be effective.  Planning 
conditions covering such matters as closing doors and hours of 
operation may be appropriate, to the extent that they do not 
duplicate IPPC conditions. 
  

109. The Review of Environmental and Health Effects of Waste 
Management (see above) identified possible adverse health effects 
for people living near composting sites.  This may increase objections 
on this ground and reinforce the case for such operations on any 
significant scale to be enclosed so that emissions can be properly 
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controlled. 
  

110. Proposals for mechanical-biological treatment may come forward in 
future. The environmental issues raised are likely to be similar to 
those with MRFs and composting plants. 

Preparing for and conducting waste inquiries, hearings and site 
visits 

111. Waste management proposals on any significant scale are likely to go 
to inquiry because of the degree of public interest, and to be of a 
sufficient complexity and duration as to require a PIM.  Guidance on 
the conduct of these is in chapter GP4.  In some cases the advice on 
conduct of long inquiries and the Code of Practice for Major Inquiries 
will be relevant (Annex 4 of Circular 5/2000 in England, or NAW 
Circular 07/2003 in Wales).  There may also be an EIA in such cases 
and this is likely to be complex, so you should be familiar with 
chapter GP12.  Also adding to the bulk of the file there may be lots of 
plans (especially in landfill cases), and perhaps a copy of the 
landfill/IPPC permit application, draft working plan and/or 
hydrogeological risk assessment. 
  

112. For these reasons you should ensure that you are allocated enough 
preparation time both for the PIM (if there is one) and the inquiry 
itself.  If there is no PIM, try to ensure that the file is forwarded to 
you in good time.  This will enable you to use any spare time in 
advance preparation, and consider whether you wish to ask the office 
to write to the parties about the inquiry procedure, submission of 
documents or other matters.  Putting in adequate preparation will 
pay dividends in the time required to write up the decision or report. 
  

113. If the proposal concerns an existing waste management site, 
consider arranging an accompanied pre-inquiry visit.  Alternatively, a 
visit during the inquiry, perhaps if an adjournment is needed, can be 
very helpful in understanding the evidence.  It should also shorten 
the visit at the end of the inquiry, although this will normally still 
have to be carried out.  If there is a lot of public objection, you may 
have to consider holding an evening session, but take account of the 
burden upon yourself in undertaking this.  These matters should be 
canvassed at the PIM, if appropriate. 
  

114. Where there are many third parties wishing to appear, you will need 
to follow the usual practice on such occasions – careful planning of 
when people are able to appear, encouraging joint submissions, 
discouraging irrelevant or repetitious material, etc.  People often feel 
very strongly and/or anxious about waste proposals, and firm and 
tactful handling will be called for.  Objectors may need reassurance 
that their views will be listened to and taken into account.  Ensure 
that they are able to follow the evidence by arranging for them to 
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have copies of proofs or summaries (subject to practicality) and 
avoiding or explaining technical jargon.  Encourage objectors to 
prepare written statements of what they wish to say, and in a long 
inquiry (or via a PIM) to submit this prior to their appearance.  This 
helps them to gather their thoughts and avoid a rambling 
submission. 
  

115. Hearings are likely to be about smaller-scale proposals and will be 
conducted basically like any other hearing.  However once again 
there may be more information to absorb than usual, including 
perhaps an EIA, and more preparation time may be required.  
Consider the advice in this chapter carefully in deciding what issues 
to investigate.  Some hearings may involve unrepresented or 
inadequately represented appellants.  Extra care will need to be 
taken in such cases to ensure that the appellants are able to explain 
their proposals properly. 
  

116. A written reps case may require more site visit time than normal, 
especially in a landfill case.  The site may cover a large area and you 
should ensure that there is no ambiguity about the meeting place, 
asking the office to liaise with the parties about this if necessary.  
Sometimes the parties will offer to convey you around the site by 
vehicle: it is for you to decide whether this is appropriate, balancing 
the savings in time against the better impression that might be 
gained on foot.  Boots will need to be worn, steel-lined ones if the 
site is an existing landfill, to avoid sharp objects like used syringes or 
nails penetrating them.  On active sites, the operating company will 
generally require hard hats and reflective jackets to be worn.  They 
can usually supply them, but you may obtain your own, and any 
other protective clothing reasonably required, from PINS. 
  

117. Much of this advice also applies to site visits carried out in inquiry or 
hearing cases.  With a large site, plan your itinerary carefully to 
ensure you see all that you need to see.  The same applies where 
you need to see other locations in the vicinity.  Where the parties 
request you to tour a lot of locations, get them to prepare an 
itinerary and perhaps provide transport.  If everyone involved can fit 
into a minibus or similar, this can be more effective (and safer) than 
travelling in convoy. 

 

  



CHAPTER PT20 - RADIO AND COMMUNICATIONS 
CASEWORK 
 

 
The Planning Inspectorate provides advice to Inspectors to 
assist them in carrying out their role consistently and 
effectively. The Inspectors’ Handbook provides advice on 
procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical 
experience. In the unlikely event that conflict arises between 
national policy and guidance, and a part of the Handbook, that 
particular part will not be given any weight.  
 
 
 

 
     What's New Since the Last Edition (February 2007) 

     Advice in paragraph 29 regarding permitted development 
rights has been updated. 

     Advice in paragraph 24 has been updated with regards to 
where a mobile phone base station is added to an existing 
mast or site.  

      Paragraph 30 extended to give advice on applying the volume 
limitations of radio equipment housing in the GPDO.' 

Paragraph 31 extended to give advice on cases where the 
stage one notice was not issued. 

 

 
Relevant Guidance 

Circular 10/2005: Permitted Development Rights For Antennas 
 
England - Planning Policy Guidance Note No. 8, Telecommunications 
(revised August 2001) [References in this chapter to paragraphs in PPG 8 are 
to the Appendix ‘Supporting Guidance’ or to the annexes thereto] 
 
Wales - Planning Policy Wales (revised March 2002), sections 12.11-12.13 
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http://www.communities.gov.uk/documents/planningandbuilding/pdf/circularpdrantennas.pdf
http://www.communities.gov.uk/publications/planningandbuilding/ppg8
http://new.wales.gov.uk/topics/planning/policy/ppw2002/?lang=en
http://www.wales.gov.uk/subiplanning/content/planningpolicy/final/services-e.htm#12.11


- Technical Advice Note No. 19, Telecommunications (revised August 
2002) 
 
Statutory Instrument: Town and Country Planning (General Permitted 
Development) Order 1995 [SI 1995 No. 418], as amended by SI 1998 No. 
462, 1999 No. 1661 , 2001 No. 2718 [The GPDO] and SI 2005/2935 

Procedural guidance: Code of Best Practice: Mobile Phone Network 
Development (2002)  
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http://www.planningportal.gov.uk/wales/government/en/1105619050736.html
http://www.opsi.gov.uk/si/si1995/Uksi_19950418_en_1.htm
http://www.opsi.gov.uk/si/si1998/19980462.htm
http://www.opsi.gov.uk/si/si1998/19980462.htm
http://www.opsi.gov.uk/si/si1999/19991661.htm
http://www.opsi.gov.uk/si/si2001/20012718.htm
http://www.communities.gov.uk/publications/planningandbuilding/codemobilenetwork
http://www.communities.gov.uk/publications/planningandbuilding/codemobilenetwork


Contents 

1-2  Introduction 
3  Definition of Telecommunications 
4  General Policy 
 
Radio masts and antennae 
5-7  The Telecommunications Act 1984 & Communications Act 2003 
8-11  Policy Considerations 
12-13  Code of Practice 
14  Questions of Need 
15-16  Purpose      
17  Siting and Design 
18  Landscaping 
19  Mast and Site Sharing 
20-22  Alternative Sites and Search Areas 
 
23-28  Health Considerations and Public Concern 
29-30  The General (Permitted Development) Order 
31-41  The Prior Approval procedure 
42-43  Masts for emergency/utility Services and Broadcasting 
 
44  Development within the Curtilage of a Dwellinghouse 
45-46  Satellite and Microwave Antennas 
47  TV Aerials 
48  Amateur Radio 
 
Physical interference 
49  Large Buildings or Structures 
 
Practical Tip 
50-52  Site Visits 

Annex – Health Considerations 

          
Dec 2009     Chapter PT20:Radio & Communications Casework     Version 15 

http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/PT20_radio_communications/siting_design.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/PT20_radio_communications/development_curtilage_dwelling.htm


Introduction 

1. This Chapter provides guidance on the various types of development 
proposals within the radio and communications field which are 
commonly met in appeal casework. These are:- 

a. masts and antennae for cellular radio networks  (mobile phones); mobile 
networks for the emergency and public utility services and fixed point-
to-point or broadcasting transmitters;  
  

b. development within the curtilage of a dwellinghouse. 

2. The majority of cases which go to appeal involve the erection of a 
transmitting mast or tower, either free-standing (ground based) or 
mounted on a building. Such cases are allocated to Inspectors on the 
Radio and Communications (RC) specialist list. However, an issue may 
arise exceptionally in general casework relating to the effect on radio or 
television reception of the erection of a large building which would block 
or deflect TV signals. 

Definitions 

3. The term 'telecommunications' is used in PPG8, and in this note, to refer 
to all forms of communications by electrical or optical wire and cable and 
radio signals (whether terrestrial or from satellite), both public and 
private. The term ‘full planning permission’ is used to refer to 
development which requires the submission of a planning application to 
the local planning authority as distinct from the prior approval 
procedure. 
 

General Policy 

4. The Government’s general policy on telecommunications development, 
as stated in PPG 8 , is to facilitate the growth of new and existing 
telecommunications systems whilst keeping the environmental impact to 
a minimum. 
 
The following sections deal briefly with each type of development giving 
references to appropriate guidance. 
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http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606918.hcsp../index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://www.odpm.gov.uk/stellent/groups/odpm_control/documents/contentservertemplate/odpm_index.hcst?n=3398&l=3../index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm
http://cpta05.pins.local/qpt/policy/inspector_handbook_v2/index.htm


Radio Masts and Antennae for Mobile Radio Networks, Fixed 
Point-to-Point Links and Broadcasting 

The Telecommunications Act, 1984 and the Communications Act 2003 
  

5. The Government has granted licences under section 7 of the 
Telecommunications Act 1984 to a number of companies to provide 
mobile phone services in the United Kingdom. Section 10 of the 1984 
Act makes provision for the ‘telecommunications code’ which is 
contained in Schedule 2 of the Act. Sub-section 4 of section 10 of the 
Act states that the licence “…….shall include such exceptions and 
conditions as appear to the Secretary of State to be requisite or 
expedient for the purpose of securing- 
 
(a) that the physical environment is protected and, in particular, that the 
natural beauty and amenity of the countryside is conserved;….” 
 
The conditions attached to an individual operator’s licence could be 
material in considering whether a refusal of planning permission would 
place the operator in breach of their licence conditions. 

6. Although Section 147 of the Communications Act 2003  repeals both 
section 7 and section 10 of the 1984 Act, sections 106 - 119 of the 
Communications Act 2003 provide that “the electronic communications 
code” (as it is now known and still set out in Schedule 2 of the 1984 Act) 
will no longer be applied to operators by way of licences (and licence 
conditions), but rather as a result of directions given by the Office of 
Communications (OFCOM) in response to applications by individual 
companies, and applying general conditions. 
  

7. The original (analogue) ‘first generation’ services have now been 
replaced by ‘second generation’ (2G) digital GSM (Global System for 
Mobile) services, operated by the 4 established companies of O2, 
Vodafone, T Mobile and Orange. These companies are currently engaged 
in rolling out a ‘third generation’ (3G) network. A fifth company, 
Hutchison 3G, is establishing a new 3G network in competition with the 
other four. It is a licence requirement that each operator establish a 3G 
network covering 80% of the UK population by 31 December 2007 (the 
‘rollout obligation’). However, there are now no coverage obligations for 
operators of the 2G network; operators now build 2G base stations in 
order to meet customer demands for services and expectations of 
coverage. Inspectors should therefore consider the accuracy of any 
claims made or implied by operators concerning regulatory 
requirements. 

Policy Considerations 

8. Policy guidance on all forms of telecommunications development is given 
in England in PPG 8, revised in August 2001 (guidance in Wales is in 
Planning Policy Wales (PPW) March 2002 and TAN(W)19, revised in 
August 2002). No distinction is drawn in the policies in PPG 8 between 
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http://www.legislation.hmso.gov.uk/acts/acts2003/20030021.htm
http://www.legislation.hmso.gov.uk/acts/acts2003/30021--c.htm#147
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the larger installations which require full planning permission and those 
which are subject to the prior approval procedure as permitted 
development (see Paragraph 31 ) although additional guidance on the 
prior approval procedure is given as Annex 1. 
  

9. It remains Government policy as stated in PPG 8 and PPW that LPAs 
should not seek to prevent competition between different operators and 
should not question the need for the telecommunications system which 
the proposed development is to support. However, it is stressed in 
paragraph 54 of the Appendix to PPG 8 that in making an application for 
planning permission, or for prior approval, operators are expected to 
provide evidence regarding the need for the proposed development. 
Although TAN19 does not include this statement the need for the 
proposed development can be distinguished from the need for the 
system as a whole. In addition, paragraph 64 (TAN19, para 56) states 
that where the proposal is within a National Park or an AONB, the 
developer must demonstrate that there are no suitable alternative 
locations. Particularly in these sensitive locations it is necessary to have 
evidence of general need for the facility, that is both its purpose and the 
technical suitability of alternatives evaluated, in order to balance such 
need with environmental considerations (see paragraph 25 ). In 
recognition of the challenges surrounding the need to balance the 
protection of the countryside with technological progress the Mobile 
Operators Association, the Association of National Park Authorities 
(ANPA) and the Association for Areas of Outstanding Natural Beauty 
entered into an accord in January 2004. The Accord underlines the 
operators’ obligations to protect the special qualities of National Parks 
and AONBs, while those bodies responsible for approving applications 
recognise the obligations upon the operators to provide as consistent a 
service as possible to their customers in all parts of the country, 
including the protected areas. 
  

10. The advice in paragraph 65 of PPG 8 applies to telecommunications 
development in Green Belts, in so far as a mast is a ‘building’ for the 
purposes of the 1990 Act (s.55). The fact that a proposed mast would be 
permitted development subject only to the prior notification procedure 
does not mean that it would be appropriate development in the Green 
Belt. In most cases there would be some harm, even if small, to the 
openness of the Green Belt. The degree to which the proposal adversely 
affects openness (and any other harm) must be weighed against any 
arguments in favour of the development (such as the need for the 
facility to be within the Green Belt), before coming to a view as to 
whether there are very special circumstances. PPG 8 makes clear that 
operators are expected to show that there are no suitable alternative 
locations outside the Green Belt. This factor may be most relevant where 
the intended service area is not entirely within the Green Belt. The 
approach mentioned in paragraph 3.12 of PPG 2 applies exceptionally 
should the construction be considered an engineering, rather than a 
building, operation. 
  

11. Paragraphs 37-41 of the Appendix to PPG 8 give guidance on the 
inclusion of policies in Development Plans dealing with 
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telecommunications. It is often the case that such policies are most 
directly relevant to the larger masts requiring planning permission 
although they may also specify the circumstances in which the LPA may 
intervene in prior approval cases. As indicated in paragraph 64, 
telecommunications development may be required in locations which 
may bring the proposal into conflict with established local and national 
planning policies. However, the advice in PPG 2 and PPG 7 still applies 
(in Wales refer to PPW Chapters 2 and 5). 

Code of Practice 

12. A revised Code of Best Practice for dealing with prior approval 
applications, agreed between the main code system operators and the 
local authority associations, was published in 2002. It is not a policy 
document but it contains useful background information. It brings best 
practice guidance up to date in light of the changes to the GPDO 
introduced in August 2001 in England. It also reflects the changing 
nature of telecommunications development design and the need for 
greater local community involvement and consultation in the siting of 
base stations. The National Assembly for Wales published its own Code 
of Best Practice in July 2003. 
  

13. The revised Code applies to all mast and antenna development (whether 
permitted development or otherwise) by mobile phone network 
operators in England. Other telecommunications operators are also 
encouraged to follow this guidance wherever applicable. The main aims 
of the Code are to: 

a. encourage better communication and consultation at all stages of 
network development between operators, local authorities and local 
people as re-emphasised by Keith Hill in his statement of 9 December 
2004; 
  

b. standardise procedures and forms as far as possible in order to help 
achieve consistency and to aid operators, local authorities and local 
people; 
  

c. explain the technical features of mobile systems; and 
  

d. provide good practice guidance on the siting and design of telecommunications 
development. 
 
 

Questions of Need 

14. Full information should be provided by the appellants on the need for a 
particular installation. This should cover not only its purpose but the 
justification for the chosen design (height/form of mast and headframes 
and the design of antennas); its location and alternative sites, including 
an evaluation of options for mast sharing or the use of existing 
structures. 
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Purpose 

15. The networks of the main cellular radio operators are now almost 
complete although there is a need to fill some gaps in coverage. The 
evidence presented usually takes the form of computer generated maps 
showing signal strength ‘contours’ measured in dBm; for the existing 
service, for that proposed and for any alternatives which have been 
investigated. It should be noted that a higher signal strength is required 
for ‘In-Building Coverage’ (IBC) than for mobile operation. Many 
proposals which come to appeal are to ‘fill-in’ holes in the current mobile 
coverage and for the cellular operators to provide IBC in the main 
centres and, increasingly, within residential areas. Health concerns may 
be an issue in such areas (see paragraph 24). It may be expected that 
the roll-out of the 3G network will also involve issues of coverage 
because the technology demands smaller cell sizes to provide adequate 
signal strength. 
  

16. The popularity of mobile phones has led to an increasing need to 
augment existing coverage through the sub-division of cells to provide 
additional capacity. This does not lend itself to identification on coverage 
maps but operators might be expected to provide evidence of capacity 
problems in terms of statistics on usage of existing facilities. 

Siting and Design    

17. Detailed advice on these matters is to be found in Paragraphs 74- 78 of 
the Appendix to PPG 8 (TAN19 paras 65-71). Siting and appearance are 
the only factors which may be considered in prior approval cases. Many 
modern designs, including ‘streetworks’ masts, appear very little 
different to typical street furniture. However, such designs do not lend 
themselves to sharing. Where it is considered that a proposed 
development is visually obtrusive due to the design of the mast or the 
headframe needed to support more than one operator’s antenna 
systems then it will be necessary to consider whether a number of 
individually less intrusive masts might provide a better environmental 
balance overall.  

Landscaping 

18. This is an aspect which has tended to be over-looked by cellular radio 
operators. This is because operators rarely own the site or the 
surrounding land. The equipment compound covers a small area 
providing little or no scope for landscaping. Paragraph 78 of the 
Appendix to PPG 8 (TAN19 para 69) advises operators to draw the 
boundaries of the application site widely enough to accommodate the 
necessary landscaping. This is especially important in prior approval 
cases (see paragraph 36). It may be appropriate to apply a Grampian-
type negative condition to secure off-site planting when full planning 
permission is required. 

Mast and Site Sharing 
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19. Guidance on mast and site sharing is set out in some detail in 
paragraphs 66 to 73 of the Appendix to PPG 8. Operators are expected 
to show that they have fully considered the options of sharing an 
existing site or mast or mounting antennas on an existing building or 
structure, including electricity pylons in preference to a new site. Not all 
of the code systems operators have concluded agreements with the 
electricity supply companies and it may be necessary to explore the 
feasibility of such an option. As stated in paragraphs 67 the Secretary of 
State may dismiss an appeal if he is not satisfied that an adequate 
evaluation of such alternatives has been carried out. Operators are 
obliged under the terms of their licences to have investigated the shared 
use of an existing mast, or the erection of one for shared use, before 
seeking to erect a new mast for their own use. For Wales, similar 
guidance is to be found in TAN19, paragraphs 57 - 62.  

Alternative Sites and Search Areas 

20. Alternative sites are often suggested by the local planning authority or 
they may have been identified by the operators themselves. It is 
important that full evidence is given as to the reasons why any 
alternatives, particularly where they are adjudged to have a lesser 
environmental impact than the appeal proposal, have been rejected. 
Operators may assert that a landowner (for a site suggested by an LPA) 
will not agree to the provision of a mast on their land. Evidence may be 
expected to establish whether there are genuine operational objections 
or merely a dispute over land rental values, which is not a material 
planning consideration. Operators also have statutory powers on 
application to the county court to acquire sites under paragraph 5 of 
schedule 2 to the Telecommunications Act 1984 (as amended by 
schedule 3 of the Communications Act 2003). However, the judgement 
in St Leger Davey V FSS and others indicates that by analogy with 
compulsory purchase the powers should generally be used only as a last 
resort. If raised by the parties the existence of these powers will be a 
material consideration. However, the weight to be accorded to them is a 
matter for the Inspector on the facts of the case. As it is for the county 
court to determine applications under paragraph 5 it is for the Inspector 
to only decide what, on the balance of probability, was likely to be the 
outcome of such an application 
 

21. Inspectors should be aware that the judgement in Jodie Phillips v FSS 
and Havant BC and Hutchison 3G (UK) Ltd does not support the 
proposition that Inspectors must undertake their own investigations to 
ensure that every conceivable alternative site has been properly 
considered and that none has been found to be better than the appeal 
site. As with any other appeal, the onus is on the parties to provide the 
evidence on which they rely, while the weight it is given is a matter for 
the Inspector’s discretion. Therefore it is still open to Inspectors to 
accept the appellant’s detailed evidence as to why alternative sites are 
inferior to the appeal proposal and to give little weight to alternatives. 
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22. The Inspector’s decision in Jodie Phillips was quashed because, 
unbeknown to third party objectors, the appellant’s expanded their 
search area for alternative sites during the course of the case. The third 
parties were therefore unfairly denied the opportunity of commenting on 
all the alternatives considered. Although this decision should act as a 
warning to operators not to alter the basis of their case during an 
appeal, it is common practice for them to submit up-dated evidence at 
the appeal stage. Inspectors will need to assess whether this constitutes 
a material change since the application stage and whether any third 
parties are likely to be aware of such change. In such circumstances 
Inspectors will need to consider whether it is necessary to go back to the 
third parties.  In particular, it is very likely to be a material change 
where operators change their position on alternative sites already in 
their evidence or amend the search area or introduce evidence on 
further alternative sites.  In such circumstances, there is very likely to 
be a breach of procedural fairness unless third parties are given an 
opportunity to comment. 

Health Considerations and Public Concern 

23. These matters are dealt with fully in paragraphs 88 to 101 of the 
Appendix to PPG8 (PPW paras 12.13.7-9 and TAN19 paras 73-88), which 
in paragraph 91 highlight’s the Government’s response to the May 2000 
report of the Independent Expert Group on Mobile Phones (IEMP) – the 
Stewart Report – which advised a precautionary approach (since 
reviewed and updated by Mobile Phones and Health 2004: Report by the 
Board of NRPB). It makes clear that the Government’s acceptance of this 
precautionary approach is limited to the specific recommendations in the 
Group’s report and the Government’s response to them. Since then, a 
further review of the evidence for health effects from radio frequency 
(RF) transmissions has been completed by the Independent Advisory 
Group on Non-ionising Radiation (AGNIR) – the Swerdlow report – 
reporting in January 2004. The Report concludes that “exposure levels 
from living near to mobile phone base stations are extremely low, and 
the overall evidence indicates that they are unlikely to pose a risk to 
health. The weight of evidence now available does not suggest that 
there are adverse health effects from exposures to RF fields below 
guideline levels, but the published research on RF exposures and health 
has limitations, and mobile phones have only been in widespread use for 
a relatively short time. The possibility therefore remains open that there 
could be health effects from exposure to RF fields below guideline levels; 
hence continued research is needed”. The Government has not indicated 
any change to the precautionary approach referred to above. The Annex 
to this chapter gives more details of these and other reports on health, 
brief extracts and links to them 
  

24. The Government’s view in paragraph 98 of the Appendix to PPG8 (PPW 
paras 12.13.8) is that provided the ICNIRP guidelines for public 
exposure are met ‘it should not be necessary for a local planning 
authority to consider further the health aspects and concerns about 
them’. Paragraph 99 of the Appendix to PPG8 (TAN19 paragraph 83) 
indicates that where a mobile phone base station is added to an existing 
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mast or site, the operator should confirm that the cumulative exposure 
will not exceed the ICNIRP guidelines. It can be expected that the 
applicant will have self-certified that the guidelines are met. In Wales it 
is a statutory requirement (GPDO Amendment (Wales) Order 2002 SI 
2002/1878) that applications for planning permission or prior approval 
are accompanied by a declaration of compliance with ICNIRP 
guidelines. Some LPAs have sought to impose a condition requiring 
operators to demonstrate that emissions from the installation are within 
the ICNIRP guidelines. Such a condition is likely to be unnecessary and 
unreasonable where the operators have already self-certified in 
accordance with the guidance in PPG8. Furthermore, it will be difficult for 
the LPA to enforce, particularly from a monitoring standpoint. Should 
there be a technical challenge on grounds of non-compliance with these 
guidelines an Inspector should inform his or her AD as it may be 
necessary to appoint an assessor. 
 

25. It is also made clear in paragraph 97 of the guidance that health 
considerations and public concerns can be a material consideration in 
determining planning applications. As a result, despite the guidance in 
paragraph 98, it is not uncommon for LPAs to refuse applications for 
cellular radio masts, including those for prior approval, solely or partly 
on health grounds. A significant proportion of such decisions are subject 
to appeal. 
  

26. However, in T-Mobile & others v FSS & Harrogate BC (as referred to by 
Keith Hill in his statement of 9 December 2004) the weight to be given 
to an ICNIRP certificate was re-emphasised.  Nevertheless, PPG8 and 
PPW are not prescriptive and the advice in paragraph 98 (PPW para 
12.13.8) does not fetter an Inspector’s discretion as to how policy 
should be applied in a particular case. With a high level of public 
sensitivity on matters of public health, including the effects of stress and 
anxiety and indirect adverse effects on some people’s well-being, such 
appeals should continue to be handled with extra tact and sensitivity. In 
cases where local people have expressed health fears  and concern 
about a proposed mobile phone installation Inspectors should expressly: 

a. acknowledge that concern;  
  

b. treat it as capable of being a material consideration, even though there 
may be no objective justification to support it; and  
  

c. weigh it against the advice in PPG8/PPW and the fact that the proposal 
falls within the ICNIRP guidelines. 

27. When dealing with health fears where ICNIRP guidelines are met and 
depending on the precise circumstances of the case an Inspector might 
conclude along the following lines:- 
 
PPG8/PPW advises that if a proposed mobile phone base station meets 
the International Commission on Non-Ionizing Radiation Protection 
(ICNIRP) guidelines for public exposure to radio waves it should not be 
necessary for a planning authority to consider further the health aspects 
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of the proposal. Nevertheless, several local residents have raised 
objections on health grounds and I accept that their fears are relevant to 
my decision. On balance, however, and bearing in mind that there was 
little objective evidence to support local fears and that the emissions 
from the mast would be well within the ICNIRP guidelines, I do not 
consider that local residents’ health concerns are sufficient to justify 
refusing planning permission.  
  

28. The precise weight an Inspector gives to health fears and concerns is a 
matter of judgement. However, like all evidence that has to be balanced 
an Inspector would need to bear in mind that the published ICNIRP 
guidelines represent firm objective guidance and that this would need to 
be taken into account at the same time as considering what evidence 
has been produced to substantiate any other submissions on health and 
safety. Therefore, in the light of PPG8/PPW  guidance and T-Mobile & 
others v FSS & Harrogate BC, a decision to dismiss an appeal solely on 
the grounds of public fear would need to be particularly well reasoned 
and taken only in exceptional circumstances. 

The Annex to this chapter gives more details of these and other reports 
on health, brief extracts and links to them 

The General (Permitted Development) Order  

29. Development carried out by a telecommunications company (a ‘code 
systems operator’) in pursuance of a licence granted under the 
Telecommunications Act is subject to the provisions of Part 24 of 
Schedule 2 to the GPDO, as amended. This provides permitted 
development rights for the erection of masts (‘apparatus excluding any 
antenna’) not exceeding 15m, the installation of antennas on existing 
buildings or other structures, and for radio equipment housing, subject 
to the limitations set out in paragraph A1 and the conditions of 
paragraph A2. In simple terms all ground based masts which exceed 
15m in height require planning permission. Lower masts and other 
development as listed in paragraph 4 of Annex 1 to PPG8, even if 
situated on ‘Article 1(5) land’ or in an SSSI, require the prior approval of 
the LPA. Limited permitted development rights apply to other forms of 
telecommunications development under Part 25 of the GPDO Schedule. 
  

30. There is no statutory provision setting out how to measure the height of 
a mast. While all cases must be considered on their facts Inspectors 
should be aware of the Vodafone/Leeds decision (ref: 
T/APP/N4720/C/99/1028315) in which the Inspector took the view that 
the concrete plinth was included in the height of the mast, in other 
words that the height is measured from the pre-existing ground level. 
On this basis, only the antennas themselves may extend above 15m. 
What is an antenna is a matter of fact and degree as there is no 
statutory definition; antennas should not be defined too strictly (see the 
judgement in Airwave MM02 Ltd v FSS and others). They should be 
looked at as an engineering whole, and may include some support, such 
as a pole, where it is part of the antenna’s transmission or reception 
function, e.g. to maintain the correct electronic spacing between 
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elements in an antenna array. Where it is not part of the antenna’s 
transmission or reception function, any form of support for the antenna, 
including spikes, spines, poles, wires, headgear, brackets or other 
telecommunications apparatus to which the antenna may be attached, 
would be part of the ‘apparatus’. Equally, any lightning finial would form 
part of the apparatus.  As for radio equipment housing, the judgement in 
O2 v SSCLG and others confirms that the volume limitation of 2.5 
cubic metres is to be applied to the totality of the equipment housing 
which is to be put in place in connection with any one particular 
development and not to each individual cabinet.  It is implicit that the 
same approach would apply to the other volume limitations of radio 
equipment housing in the GPDO but only in relation to a single 
development. 

The Prior Approval Procedure 
31. Class A of Part 24 has been completely re-written in the 2001 GPDO 

Amendment (2001, No. 2718)(England only in Wales the changes were 
effected by the 2002 Amendment SI 2002/1878).  The permitted 
development right is subject to condition A3(3) that the developer 
should apply to the LPA for a determination as to whether the prior 
approval of the authority will be required to the siting and appearance of 
the development. If the LPA fail to give notice of their requirement or fail 
to take a decision within a period of 56 days from the date of the 
application then the development may proceed, i.e. there is a deemed 
approval. Where notice is given, the LPA must notify the applicant not 
merely that prior approval is required, but that such approval has either 
been given or refused (Flora Davies v Carmarthenshire County Council 
and others) 

Should the LPA not have followed strictly the two stage procedure of:- 

i. giving notice that prior approval is required; and 
  

ii. then issuing their decision on whether prior approval is 
granted 

but have issued, within 56 days, either a combined notice and decision 
or a decision only to refuse prior approval the appeal will be accepted.  
Should the appellant allege that the refusal decision is not valid because 
the stage one notice was never issued, Inspectors should consider this 
matter in a preliminary procedure section of their decision.  This should 
say that even though there was no separate stage one notice (or none 
at all), the issue of the decision refusing prior approval may be taken as 
an indication that the LPA decided, implicitly, that prior approval was 
required. 

32. Other conditions specify the bodies to be consulted on the application 
and require the display of a site notice in at least one place on or near 
the land to which the application relates for at least 21 days and for any 
representations to be taken into account. 
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33. Should the LPA refuse prior approval, or grant it subject to conditions, 
there is a right of appeal to the Secretary of State under the provisions 
of s.78(c) of the 1990 Act. LPAs may be expected to copy any 
representations received in response to the site notice with the appeal 
questionnaire. 
 

34. Detailed guidance on the procedures to be followed in prior approval 
cases is given in Annex 1 of the Appendix to PPG 8 (TAN19 Annex 1). 
  

35. Although the prior approval procedure relates only to siting and 
appearance matters, these words are given a broader interpretation 
than for ‘reserved matters’ on a planning application. The factors to be 
considered in terms of the siting and appearance of a mast and ancillary 
apparatus are set out in Paragraphs 12 -14 of Annex 1. It is emphasised 
in Paragraph 14 that the scope for landscaping and screening to reduce 
the impact of the development on its surroundings will be an important 
consideration, as an aspect of appearance. 
  

36. Paragraph 57 of the PPG 8 Appendix advises telecommunications 
operators to provide LPAs with annual roll-out plans and to discuss their 
proposals with them. Paragraph 59 encourages pre-application 
discussions. Paragraph 20 of Annex 1 recognises that the 56 day period 
for consideration of a prior approval application also gives scope for 
discussion and amendment in preference to refusal. 
  

37. There is no mention in PPG 8/TAN19 of the possibility that prior approval 
might be granted conditionally. Ideally a proposal should be amended 
through discussion to meet any concerns the LPA may have. However, 
appeals are made against the imposition of such conditions by LPAs, 
covering such matters as the addition of further antennae on a mast, the 
orientation of antennae, radiated powers and health and safety 
concerns. The situation is analogous to the imposition of conditions on 
reserved matters and, as advised in Paragraph 45 of Circular 11/95 (WO 
35/95), such conditions must relate directly to those matters. 
Paragraphs 86-91 of Circular 11/95 advises generally against the 
imposition of conditions restricting permitted development. Landscape 
planting cannot be required beyond the boundaries of the site. It should 
be noted that the GPDO applies conditions to all prior approvals. 
Conditions A2(2) and (3) require the removal of equipment once the use 
ceases and condition A2(9) applies a 5 year limitation on the 
implementation of the approval. 
  

38. Should an appeal be allowed then the formal decision in prior approval 
cases should be worded as follows:- 
 
Approval is given for the siting and appearance of the development 
proposed in application ref. No……. in accordance with the submitted 
plan(s) ref(s)…. under the provisions of part 24 of Schedule 2 to the 
Town and Country Planning (General Permitted Development) Order 
1995 (as amended) [subject to the condition that…] or [subject to the 
following conditions: -] 
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39. Before cases are sent to Inspectors for a decision, case officers will 
check with parties the validity of prior approval appeals. Where an 
appeal is found to be invalid the parties will be informed and no further 
action will be taken on that appeal. Nevertheless, Inspectors will need to 
check the details of the proposal to ensure that it falls within the 
definition of development permitted under Class A(a) in Part 24 of 
Schedule 2 to the GPDO and that all of the conditions there are, or can 
be, met. For example, this covers the limitations on the height of the 
mast as explained in paragraphs 29 and 30 above. Unless the issue has 
been raised previously, it will be necessary to obtain the views of the 
parties on your interpretation of the GPDO before making the decision. 
  

40. A mast that has already been erected cannot comply with condition 
A3(7) in Part 24 and, consequently, cannot be permitted development. 
As an application for prior approval is not an application for planning 
permission it cannot be ‘converted’ into an application for retrospective 
planning permission under s73A of the 1990 Act. It would, of course, be 
open to the operator subsequently to make a full application to the local 
authority for the current proposal. Should Inspectors find that a mast 
has already been erected it will be necessary to check carefully at the 
site visit whether its siting and appearance is as applied for. For 
example, it may be in a different position or be a temporary or mobile 
mast erected under Class A(b). If so, the prior approval appeal may still 
proceed after clearly explaining that it does so on the basis of the 
proposal as submitted as opposed to what has been erected. Only if 
there is doubt about these facts need the matter be referred back to the 
parties, as above. 
  

41. When an Inspector concludes on the facts of the case that the proposal 
is not in accordance with Part 24, the appeal must be dismissed on those 
grounds. In so doing, the Inspector should not prejudice any decision on 
a subsequent application for full planning permission by expressing a 
view about the merits of the proposal before them. Having analysed the 
position, an Inspector might conclude along the following lines:-  
 
In order to benefit from the provisions of Part 24 of Schedule 2 to the 
GPDO, the proposed mast must [not exceed 15 metres in height or 
whatever criteria is at issue]. In this case, the proposal is [say in what 
way it does not meet the pd criteria] and therefore constitutes 
development for which an application for planning permission is 
required. An application for such permission would be a matter for the 
local planning authority to consider in the first instance and cannot be 
addressed under the prior approval provisions. Accordingly the current 
appeal for prior approval must fail. 
  

Radio Masts and Aerial Arrays for Emergency and Utility Services 
and for Domestic Broadcasting 

42. Larger masts may be sought for terrestrial broadcasting or for the 
purpose of point-to-point communications by local authorities, including 
the emergency services and public utility companies. Fixed link, or point-
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to-point services, are used to provide back-up circuits to cable and/or 
fibre-optic systems or for high capacity data links (Fixed Wireless 
Access) for business. These are usually in the form of fixed microwave 
dishes, often mounted on existing masts and buildings. Paragraph 29 of 
PPG 8 (TAN19 para 24) refers to the Terrestrial Trunked Radio (TETRA) 
network which is currently being rolled-out. This is likely to require 
similar transmitter facilities to the cellular network and to raise similar 
planning issues. 
  

43. Although there continues to be public concern about  the development of 
TETRA and the issue of pulsed signals and their possible adverse 
biological effects, the Independent Advisory Group on Non-ionising 
Radiation (AGNIR) - the Doll report – reporting in July and November 
2001 concluded that “current evidence suggests that it is unlikely that 
the special features of the signals from TETRA mobile terminals and 
repeaters pose a hazard to health”.  Although the Swerdlow report does 
not specifically consider TETRA signals, no further information was 
identified that altered the conclusions about the signals given in the 
2001 report.  The Home Office has established a research programme 
covering all the recommendations for further work in the Doll 
report. Inspectors should consider TETRA proposals in accordance with 
paragraphs 26-28. 

DEVELOPMENT WITHIN THE CURTILAGE OF A DWELLINGHOUSE 

44. Most telecommunications development within the curtilage of a 
dwellinghouse involves the erection of aerials and satellite dishes for TV 
reception. However, radio amateurs may wish to erect towers to support 
aerial arrays for both reception and transmitting purposes. 

Satellite and Microwave Antennas 

45. From 25 November 2005 SI 2005/2935 amends for England Class H of 
Part 1 of Schedule 2 to the GPDO 1995 (as amended in 1998 and 1999) 
so that the provision of two antennas within the curtilage of a 
dwellinghouse (which does not include a flat) is permitted development 
subject to the conditions under Class H [1]. SI 2005/2935 does not 
apply in Wales where the provision of only one satellite antenna rem
permitted development. While there are some changes to the conditions 
under Class H, it still remains a requirement that the antennas be 
located so as to minimise their effect on the external appearance of the 
building. Any assessment of such minimising positions may involve a 
consideration of the technical requirements for adequate reception. At 
the extremely high frequencies used for satellite down-links (10.8-13 
gHz) there can be no building or any form of obstruction (even the 
branch of a tree) in a direct line of sight to the particular satellite being 
viewed. Policy guidance on these matters is in 

ains 

                                                

Paragraphs 32-33 and 79 

 
1      In Wales no more than two antennas may be permitted on a block of flats or sub-

divided dwelling under the provisions of Part 25 of Schedule 2 of the GPDO 1995. 
(as amended in 1998 and 1999) and from 25 November 2005 in England no more 
than four antennas (SI 2005/2935). 
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of the Appendix to PPG8. 
  

46. Domestic satellite transmissions from BskyB make use of digital 
technology. The main satellite serving Britain is located at 28.2° East of 
South. This satellite is more highly powered than the previous analogue 
one and requires a smaller (40-60 cm.) diameter dish. However, a host 
of free-to-air and foreign language programmes are available from the 
main European satellites positioned at 13° and 19º E, both in analogue 
and digital formats. Reception from these satellites requires larger 
dishes. The satellites are between 25 and 30° above the horizon. Copies 
of the booklet  A Householder's Planning Guide for the Installation of 
Antennas, including Satellite Dishes may be downloaded from the CLG 
website. 

TV Aerials 

47. Other aerials, including TV aerials, do not benefit from specific permitted 
development rights. However, most standard type (UHF) TV aerials may 
be regarded as de minimis [PPG 8, para.43; TAN(W)19, para.35]. 
Smaller VHF radio aerials may also be so regarded, including amateur 
transmitting aerials. Local planning authorities are encouraged to include 
criteria in their development plans under which particular 
telecommunications development will be treated as de minimis [PPG8, 
para.41 TAN(W)19, para.34]. 

Amateur Radio 

48. In the case of the erection of aerial arrays and/or masts for amateur 
radio purposes the primary consideration is usually that of the visual 
impact of the proposal within the residential environment. There is no 
requirement for amateur radio installations to comply with the ICNIRP 
guidelines.  However, an issue may be raised as to the potential 
interference of the transmitted signal with radio or TV receiving 
equipment in the vicinity. Although paragraph 102 of PPG 8 (para. 89, 
TAN (W)19) states that the Radio communications Agency of the DTI 
(the RA) has statutory powers under the Wireless Telegraphy Acts to 
deal with such interference, since the end of 2003 OFCOM has replaced 
the RA and now exercises these powers. These can include a withdrawal 
or severe limitation of a transmitting licence. It may be the case that the 
fault lies in the inadequate screening of the receiving equipment from RF 
sources; that is also a matter which it might reasonably have been 
expected would have been fully investigated by OFCOM. Annex 2 to PPG 
8 and Annex 2 to TAN(W)19 sets out further guidance on the matter of 
radio interference. The RA booklet RA179 referred to in paragraph 8 of 
Annex 2 to PPG 8 may be downloaded from the OFCOM website, on 
which may be found much useful background information on radio 
matters.   

A satellite dish may be permitted on a block of flats or sub-divided dwelling 
under the provisions of Part 25 of Schedule 2 of the GPDO 1995. 

Physical Interference 
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49. Paragraph 104 of the Appendix to PPG 8 (TAN19, paragraph 91) refers 
to physical interference which may be caused to TV or radio reception in 
existing houses ‘in the shadow’ of a proposed new building or structure. 
Telecommunications towers themselves could have this effect and might 
cause ‘ghosting’ through reflected signals. It is also possible for such 
towers to block satellite signals to individual properties. Reference is 
made to the possibility that a relay transmitter might need to be 
installed before development takes place. However, the availability of 
terrestrial TV channels is extremely limited. Advice on this matter is 
contained in a BBC publication "The Impact of Large Buildings and 
Structures on Terrestrial Television Reception". 

PRACTICAL TIP 
 

 Site Visits

50. By their very nature, telecommunications masts are often visible over a 
wide area. Where the issue is one of visual intrusion, effect on landscape 
etc., it is often necessary to view the proposed site from a number of 
different public vantage points in the surrounding area, including from 
footpaths. Sites may often be on agricultural land accessible only on foot 
or by four-wheeled drive vehicles. It is frequently necessary to view 
alternative sites suggested in the representations although it is usually 
possible to do that on an unaccompanied basis. 
  

51. Almost all radio and communications appeal casework is undertaken by 
way of written representations despite the controversial nature of many 
proposals. There have been instances where a large number of 
interested persons have attended the site visit without invitation or 
notice. Such a situation has to be managed with the upmost care to 
avoid the hearing of representations and to maintain fairness. It may be 
necessary to obtain the agreement of the principal parties to continue. 
In extreme instances of unruly behavior or personal abuse the site visit 
may need to be aborted. 
  

52. In the light of the above Inspectors are recommended to allow at least 1 
hour for the site visit in these cases. In some cases considerably more 
time may be required. Inspectors are advised to check immediately 
upon receiving the file whether the allocated time is likely to be 
sufficient and to adjust their site visit programme if required. 
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ANNEX TO HANDBOOK PT20 
 
Health Considerations: Key Organisations, Reports and Monitoring  
 
This Annex sets out some more background on health matters and indicates 
where more information can be found.  The primary source of policy advice is 
in PPG 8 and the guidance in the Handbook PT20 23-28.  This Note may be 
particularly useful in providing a context when there is substantial 
evidence/quotations from interested parties on health matters, or if any 
Inspectors have personal concerns.  It does not attempt to explain the science.  
A detailed knowledge is not required of any of these documents, but some 
awareness will assist in dealing expeditiously with representations referring to 
them.  
 
A: KEY ORGANISATIONS 
 
ICNIRP 
 
The International Commission on Non-Ionizing Radiation Protection is a body of 
independent scientific experts. 
http://www.icnirp.org/ 
 
NRPB 
The former National Radiological Protection Board is now the Radiation 
Protection Division of the Health Protection Agency (HPA): 
http://www.hpa.org.uk/radiation/default.htm. 
There are several relevant publications by the former NRPB, but the titles and 
year of publication can get confused (see below). 
 
WHO 
The World Health Organization is the United Nations specialist agency for 
health.  
http://www.who.int/en/ 
 
 
B: REPORTS 
 
1.  IEGMP/Stewart Report 
 
The report of the Independent Expert Group on Mobile Phones (IEGMP) was 
published in 2000 (commonly called the Stewart Report).  This is the report 
most frequently referred to by local residents.  The report can be found at: 
http://www.iegmp.org.uk/report/text.htm. 
 
Quotes below are from the Executive Summary (10 pages with many 
recommendations): 
 
1.27 We recommend that, as a precautionary approach, the ICNIRP 
guidelines for public exposure be adopted for use in the UK rather than 
the NRPB guidelines. This would bring the UK into line with other countries 
in the European Union and accord with the Recommendations of the House of 
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Commons Select Committee on Science and Technology Report on Mobile 
Phones and Health (1999) (paragraphs 6.19–6.42). 
 
This recommendation was immediately taken up by the industry; is endorsed 
by the Government in PPG8; and has since been endorsed by the NRPB.  The 
overall conclusion on health matters was: 
 
1.33 We conclude that the balance of evidence indicates that there is 
no general risk to the health of people living near to base stations on 
the basis that exposures are expected to be small fractions of 
guidelines. However, there can be indirect adverse effects on their 
well-being in some cases (paragraphs 5.264, 6.44 and 6.45). 
 
A recommendation commonly quoted by concerned residents and parents (or 
sometimes misquoted) is the following: 
 
1.42 We recommend, in relation to macrocell base stations sited within 
school grounds, that the beam of greatest intensity (paragraphs 4.32–
4.35 and 6.63–6.68) should not fall on any part of the school grounds or 
buildings without agreement from the school and parents. Similar 
considerations should apply to macrocell base stations sited near to 
school grounds. 
 
The beam of greatest intensity was not defined.  The Government’s response 
to this and other recommendations is set out in PPG8 (Annex 91).  Although 
pre application consultation with schools and FE colleges is endorsed (Annex 
62-63), there is no policy suggesting that the beam of greatest intensity should 
not fall on a school without its agreement.  Public concern in relation to a 
school was the main issue in the Court of Appeal judgement in T-Mobile and 
others v FSS & Harrogate BC(2004).  LJ Laws said: 
 
21. The Inspector appears to have considered that his conclusion that the 
appeal proposal provided insufficient reassurance on health was consistent with 
Government policy, notwithstanding the proposal's ample compliance with 
ICNIRP and an appropriate certificate having been given to that effect. That, in 
my judgment, was the error made by the Inspector which is central to this 
case. Such a conclusion in truth represented a departure from the policy. 
Although the Inspector, as I have said, might be entitled to take such a 
position, he would have to justify it as an exceptional course. I see no 
exceptional circumstances here, notwithstanding the fact - if it be one - that 
the beam of greatest intensity is directed to two of the schools. The planning 
policy indicated in paragraph 98 must, in my judgment, be ample to cover 
such a case. In any event the Inspector did not seek to justify his conclusion 
by reference to anything he thought to be an exceptional circumstance. Thus 
there is, as I have indicated, nothing in paragraphs 11-14 to show why, on the 
facts of this particular case, compliance with the ICNIRP guidelines was 
insufficient to allay perceived fears about health issues.  
 
As a result of this judgement PINS did not defend a subsequent High Court 
challenge to a decision of November 2005 dismissing an appeal for a 15m 
monopole about 150m from school buildings.  The Inspector had (carefully) 
weighed the failure of the school to be consulted at the pre application stage 
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and the proximity of the mast to the school.  He concluded that the concerns of 
children and parents (however unfounded on technical grounds) were 
sufficiently material to justify dismissal. 
 
2. AGNIR/Swerdlow Report 
 
The Independent Advisory Group on Non Ionising Radiation (AGNIR) (2004).   
(AGNIR was established by the former NRPB and now advises the HPA.  Over 
the years, it has issued reports on various topics, not just mobile phones.) 
 
The proper title of the relevant report is:  
Health Effects from Radiofrequency Electromagnetic Fields: Report of 
an independent Advisory Group on Non-ionising Radiation 
(Documents of the NRPB: Volume 14, No. 2) 
 
The report can be found at: 
http://www.hpa.org.uk/radiation/publications/documents_of_nrpb/a
bstracts/absd14-2.htm 

Overall summary and conclusions 

20. This report examines possible health effects of exposure to 
radiofrequency (RF) fields, with an emphasis on studies conducted since the 
review by the Independent Expert Group on Mobile Phones (IEGMP) in 2000. 
There are many sources of RF fields – at work, at home, and in the 
environment – but recent emphasis in health-related studies has been on 
mobile phones and broadcasting masts. Studies reviewed by IEGMP suggested 
possible cognitive effects of exposure to RF fields from mobile phones, and 
possible effects of pulse modulated RF fields on calcium efflux from the 
nervous system. The overall evidence on cognitive effects remains 
inconclusive, while the suggestions of effects on calcium efflux have not been 
supported by more recent, better-conducted studies. The biological evidence 
suggests that RF fields do not cause mutation or initiate or promote tumour 
formation, and the epidemiological data overall do not suggest causal 
associations between exposures to RF fields, in particular from mobile phone 
use, and the risk of cancer. Exposure levels from living near to mobile phone 
base stations are extremely low, and the overall evidence indicates that they 
are unlikely to pose a risk to health. Little has been published specifically on 
childhood exposures to RF fields, and no new substantial studies on this have 
been published since the IEGMP report.  
21. In aggregate the research published since the IEGMP report does not 
give cause for concern. The weight of evidence now available does not suggest 
that there are adverse health effects from exposures to RF fields below 
guideline levels, but the published research on RF exposures and health has 
limitations, and mobile phones have only been in widespread use for a 
relatively short time. The possibility therefore remains open that there could be 
health effects from exposure to RF fields below guideline levels; hence 
continued research is needed. 

 
3. Mobile Phones and Health 2004: Report by the Board of NRPB 
(sometimes given the date of January 2005). 
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An executive summary and full download is available at: 
http://www.hpa.org.uk/radiation/publications/documents_of_nrpb/abstracts/a
bsd15-5.htm 
 
Selected quotes below from the lengthy Executive Summary. 
 
19. The Board believes that the main conclusions reached in the 
Stewart Report in 2000 still apply today and that a precautionary 
approach to the use of mobile phone technologies should continue to 
be adopted. 

23.A recommendation in the Stewart Report was that, as a precautionary 
approach, the ICNIRP (1998) guidelines for public exposure be adopted for use 
in the UK for mobile phone frequencies. It was felt that this would bring the UK 
into line with other countries in the European Union. These guidelines have 
now been adopted by government for application across the UK and provide for 
a five-fold reduction in exposure guidelines for members of the public 
compared with the recommended values for people whose work brings them 
into contact with sources of RF fields (NRPB,2004b,c). 

24.The Board welcomes the introduction by government of tighter 
exposure guidelines for the general public. 

26.To allay public concerns about levels of exposure, the Stewart Report 
recommended that there should be an independent, random, ongoing audit of 
base stations and this has been carried out by the Office of Communications 
(Ofcom, previously the Radiocommunications Agency). Audits began in 2001 
and the website 'Sitefinder', provided by Ofcom, which was launched in 
October 2001, gives information on the location and operating characteristics 
of mobile phone base stations throughout the UK. It is expected that by the 
end of 2004 nearly 450 sites will have been surveyed; progress in general has, 
however, been disappointingly slow. The Ofcom measurements indicate that 
exposures of the public from macrocell base stations are small fractions of 
exposure guidelines, although the information on its website is difficult to find. 
Similar conclusions on exposure levels have been reached by NRPB from 
surveys of around 60 base station sites. Exposures in proximity to picocells 
have been found to be no more than a few per cent of guidelines for the public. 

 
4. A Summary of Recent Reports on Mobile Phones and Health (2000–
2004) 
NRPB-W65 
 
This was essentailly a scientific review/summary of recent worldwide published 
research.  It can be seen at: 
http://www.hpa.org.uk/radiation/publications/w_series_reports/200
5/nrpb_w65.htm 

Abstract: Since the publication of the Stewart Report in May 2000, a 
substantial number of reviews into the health effects of mobile phones and 
health have been produced by national and international committees, expert 
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groups, and agencies. These reports have reviewed the relevant literature, 
formed conclusions on the likelihood of adverse health effects, and made 
recommendations for additional research. The intention of this report is to 
bring the information from these various sources together and to highlight any 
commonality or differences in opinion. 

 
5. WHO Fact Sheet No 304 2006 
 
An easy to read and short assessment.  Worth a read at: 
http://www.who.int/mediacentre/factsheets/fs304/en/index.html 
 
Conclusions 
Considering the very low exposure levels and research results collected to 
date, there is no convincing scientific evidence that the weak RF signals from 
base stations and wireless networks cause adverse health effects. 
 
 
C: RESEARCH AND MONITORING 
 
As recommended in the Stewart Report, an independent, random, ongoing 
audit of base stations has been carried out by the Office of Communications 
(Ofcom, previously the Radiocommunications Agency).  Audits began in 2001.  
The Ofcom measurements indicate that exposures of the public from macrocell 
base stations are small fractions of exposure guidelines.   
 
The published monitoring reports for 2004, 2005, 2006 are best accessed at: 
http://www.ofcom.org.uk/sitefinder/ 
 
These studies have consistintly found that public exposure levels are small 
(usually tiny fractions of the ICNIRP levels).  None have found levels close to 
or exceeding the ICNIRP levels.  
 
The NRPB undertook a study of Microcells in 2004.  
Exposure of the General Public to Radio Waves near Microcell and 
Picocell Base Stations for Mobile Telecommunications 
(NRPB-W62) 
 
The report can be found at: 
http://www.hpa.org.uk/radiation/publications/w_series_reports/200
4/nrpb_w62.htm 
 
This study measured public exposure levels from microcells, mainly urban sites 
below 6m high fixed to the side of buildings.  
Quote from the Abstract: 

Twenty GSM base stations were selected at random from a group of 3000 that 
had low antenna height and radiated low power, in accordance with the 
accepted characteristics of microcell and picocell base stations.  

The power density of the the Broadcast Control Channel (BCCH) carrier 
transmitted by the microcell base station of interest was measured at 
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610 locations distributed over ten of the twenty base station sites. Most of the 
measurement locations were outdoors, at heights in the range 0.9–1.7 m 
above ground level, and were accessible to the general public. Exposure 
quotients derived from the measured data were generally in the range 0.002–
2% and the greatest exposure at any of the sites was 8.6% of the ICNIRP 
public reference level. The percentage of total exposure contributed by the 
base station of interest was investigated through spectral measurements at all 
twenty sites, at a total of sixty measurement locations. The percentage 
contribution was found to be highly variable and ranged from less than 1% to 
almost 100% depending on the site and the measurement location.  

On the basis of the results of the measurements and calculations carried out 
for the twenty selected microcell base stations, members of the public would 
not be exposed in excess of the ICNIRP guidelines whilst standing on the 
ground at any of the sites. Exposures that comply with the guidelines are not 
considered hazardous. 

Finally 

A very detailed presentation of some of the above material and more 
explanation of the underlying science was given by Dr S Mann of the HPA to 
the Telecoms Training Course on 9 October 2006.  The Powerpoint 
presentation is on the To be Aware of page.  This is dense material, only for 
those particularly interested.  

A review of much of the evidence challenging accepted scientific orthodoxy in 
this area can be found in the judgement of the Technology and Construction 
Court in Eirikur Mar Petursson and Agnes Ingvarsdottir v Hutchison 3G 
EK Ltd May 2005. (see link to HC Transcripts). 

 

 
 
 
 
 
 

http://pinsnet.pins.local/information/policy_and_casework/high_court_challenges_and_judgements/high_court_docs/transcripts/transcripts/Petursson_v_Hutchinson_3G.htm
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CHAPTER PT21 – RENEWABLE ENERGY CASEWORK 
 
 

 
The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  

The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. 
In the unlikely event that conflict arises between national policy 
and guidance, and a part of the Handbook, that particular part 
will not be given any weight.  

 
 

 
 

What’s New? 

This is a new chapter containing advice on Renewable Energy 
appeals. 

 
Relevant Guidance 

Acts and Directives: 

Electricity Act 1989 – Sections 36-37 and Schedule 8. 

Town and Country Planning Act 1990. 

Planning and Compulsory Purchase Act 2004 – Sections 38(6) and 39(2). 

EC Directive 85/337/EEC as amended by Directives 97/11/EC and 2003/35/EC 
[Environmental Impact Assessment]. 
 
EC Directive on the promotion of electricity from renewable sources in the internal 
electricity market 2001/77/EC [the Renewables Directive]. 

Statutory Instruments:  

The Electricity (Applications for Consent) Regulations 1990 

Electricity and Pipeline Works (Assessment of Environmental Effects) Regulations 
1990, 1996 and 1997 [SIs 1990 No 442, 1996 No 422 and 1997 No 629]; Electricity 
Works (Assessment of Environmental Effects) Regulations 2000 (SI No.1927) as 
amended by the Electricity Works (Environmental Impact Assessment) (England and 
Wales) (Amendment) Regulations 2007 [SI No 1977].   
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Town and Country Planning (General Permitted Development) Order 1995 [SI 
1995 No. 418], as amended by SI 1998 No. 462, 1999 No. 1661 , 2001 No. 2718 
[The GPDO] and SI 2005/2935 

Town and Country Planning (Environmental Impact Assessment) (England and 
Wales) Regulations 1999 (SI 1999 No 293) 
  
Town and Country Planning (Environmental Impact Assessment)(England and 
Wales)(Amendment) Regulations 2000 (SI 2000 No 2867).  
 
Town and Country Planning (Environmental Impact Assessment) (Amendment) 
Regulations 2006 (SI 2006 No 3295). 
 
The Town and Country Planning (General Permitted Development) (Amendment) 
(England) Order 2008 (SI 2008 No 675) 
 
 
 
Circular: 
 
DETR Circular 02/99 Environmental Impact Assessment (applies to England only). 

Policy: 

England - Planning Policy Statements [PPS] 1 Delivering Sustainable Development 
and PPS1 Supplement Planning and Climate Change; PPS 11 Regional Spatial 
Strategies; PPS 12 Local Development Frameworks; PPS 22 Renewable Energy 
and its Companion Guide – Planning for Renewable Energy.  
 
Wales - Planning Policy Wales [PPW] and the Ministerial Interim Planning Policy 
Statement [MIPPS] 01/2005 Planning for Renewable Energy; The Wales Spatial 
Plan 2004 and Technical Advice Note [TAN] No. 8, Renewable Energy. 

Meeting the Energy Challenge - A White Paper on Energy, May 2007. 

Planning White Paper – Planning for a Sustainable Future, May 2007. 
 

All of the above policy documents contain a bibliography of source material. 

. 
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Introduction 
 

1. The chapter aims to give an overview of casework issues arising from the 
consideration of proposals for renewable energy developments in all 
forms.   

 
Policy Background 
 

2. There has been a rapid growth in renewable energy sources around the 
world and especially in Europe.  The EU has always taken a strong lead in 
pushing for global action to tackle climate change.  In the context of 
electricity production, the 2001 Directive 2001/77/EC on renewable energy 
has set a binding target for the EU to meet 22.1% of its consumption from 
renewables by 2010 linked to individual country targets.  The indicative 
target for the UK is 10%.  In addition to targets for electricity production 
the EC White Paper on Renewable Energy sources also proposes 
encouragement to production and use of bio-fuels for transport and 
increased efficiency in the energy performance of buildings, seeking 
savings of 20% by 2010.  The UK needs to secure a step change in 
implementation if it is to meet its renewable and energy saving targets.1 

 
3. In large part as a result of European and associated national policy 

measures, wind energy technology has been applied rapidly across the EU.  
There has been progress in the level of penetration that wind energy has 
achieved to the end of 2005 both in terms of megawatts installed and as a 
percentage of electricity demand.  Wind energy is now a significant part of 
the European electricity supply market.  The rate of growth is set to 
continue with a doubling of installed capacity between 2005 and 2010 
from 40 to 80GW.  That would equate roughly to 5% of European supply.  
Remarkably for such a new technology 30% of all electricity capacity 
installed in Europe over the past 5 years has been sourced from wind 
power.  Other long established renewable energy generation technologies 
have been applied across Europe (hydro-electric and tidal power) and in 
the UK (hydro-electric power).   

 
4. The UK response to global warming can be traced through a series of 

papers and measures since the Energy Paper 55 of 1988, and the 
Electricity Act of 1989, which created the concept of the Non-Fossil Fuel 
Obligation under which each of the Regional Electricity Companies had to 
obtain a proportion of their fuel from renewable sources.  Since the 
change in Government in 1997 there has been a series of initiatives 
towards a target of 10% of the UK electricity supply coming from 
renewable sources by 2010 and 20% by 2020.  The White Paper on 
energy, entitled Our Energy Future – creating a low carbon economy, 
published in February 2003 identified a new direction for energy policy in 
which the Government set out on a path to reduce carbon dioxide 
emissions by 60% by 2050.  The White Paper stated that the energy 
supply system would have to adapt to accommodate more renewables.   

5. The Government’s Energy Review was published in July 2006 and called 
for more effort to encourage and support the local generation of power.  
In the Chapter on Electricity Generation the Government stated that it 
proposed to strengthen the framework that supports the development and 
deployment of renewable technologies.  The UK was naturally endowed 

                                                 
1 Gordon Brown’s 26 June 2008 speech to the Government’s Low Carbon Economy Summit [link] 
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with very favourable resources of renewable energy – especially onshore 
and offshore wind.  The Government recognised specific issues regarding 
obtaining planning permissions for onshore wind, which it intended 
tackling in order to reduce delays and uncertainties for developers.  The 
wider benefits to society and the economy as a whole were not always 
visible to the specific locality and local opposition could therefore be 
strong.  The Government intended to review the planning system to 
ensure that the balancing exercise is properly understood and evaluated, 
and the context for the decision to be clearly identified.  

 
6. Annex D of the 2006 Energy Challenge Review sets out the “Renewable 

Statement of Need” which confirmed the findings of the Review in a 
commitment to the important role that renewables will play in helping the 
UK to meet its energy needs. The clear statement of need “is to be used 
as a material consideration” in the planning context. Inspectors may need 
to treat the statement as a material consideration of significant weight if 
strategic or local targets are not being met.  Inspectors examining RSS or 
DPDs will have to consider whether the submitted document shows a 
sufficient contribution to meeting needs and targets.  

   

7. A recent contribution to the climate change debate in the UK came with 
the publication of the Stern Report.  Sir Nicholas Stern was commissioned 
by the then Chancellor to lead a review of the economics of climate 
change, to understand more comprehensively the economic challenges 
and how they can be met, both in the UK and globally. The Stern Review 
showed the scientific evidence of global warming was “overwhelming” and 
its consequences “disastrous”.  The Executive Summary sets out a series 
of his findings which include the benefits of strong, early action on climate 
change outweighing the costs.  Climate change may initially have small 
positive effects for a few developed countries, but is likely to be very 
damaging for the much higher temperature increases expected by mid to 
late 21st century under current scenarios. Achieving deep cuts in emissions 
will have a cost. The Review estimates the annual costs of stabilisation to 
be around 1% of GDP by 2050 a level that is significant but manageable.  
Policies are required to support the development of a range of low-carbon 
and high-efficiency technologies on an urgent timescale.  There is still time 
to avoid the worst impacts of climate change if strong collective action 
starts now. 

8. The Planning and Energy White Papers were published in May 2007. The 
Energy White Paper emphasised that renewables were key to the strategy 
to tackle climate change and deploy cleaner sources of energy.  The target 
is for renewable sources to grow as a proportion of our electricity supplies 
to 10% by 2010, with an aspiration for this level to double by 2020.  The 
Renewables Obligation [RO] was the main mechanism for incentivising this 
growth. The White Paper confirmed the intention to strengthen the RO, 
increasing the Obligation to up to 20% as and when increasing amounts of 
renewables are deployed. The government will introduce banding of the 
RO to offer differentiated levels of support to different renewable 
technologies by 2009.  This will encourage the increased development and 
deployment of a broader set of renewable technologies. Based on 
projections the proposals to strengthen and modify the RO would see 
electricity supplies from renewable sources tripling between 2007 and 
2015 to around 15% of the total electricity supplied.   
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9. In addition to creating the right financial framework, the government 
wished to lower important practical barriers to renewables investment. 
Large scale renewables projects (over 50MW installed capacity) would 
benefit immediately from the improved planning inquiry rules introduced 
by the former DTI from the beginning of April 2007.  In the longer term, 
as set out in the Planning White Paper 2007, the Government will seek to 
implement fundamental reform of the planning system which will bring 
benefits to all large scale energy infrastructure, including large scale 
offshore and onshore renewable electricity projects.  Other measures will 
include improving renewables grid connections both on-shore and off-
shore; consideration of nuclear power as a possible option for non-fossil 
fuel generation and introduction of legally binding targets to reduce CO2 
emissions.    

10. PPS1 was published in 2005 and sets out the Government’s overall 
objectives for the planning system.  It advises that planning policies 
should seek to achieve a number of specific objectives for sustainable 
development and sustainable communities, including addressing the 
causes and impacts of climate change.  The policy objectives of the PPS 
are amplified in the supplement to PPS1 Planning and Climate Change.  A 
Planning Policy Statement: Planning and Climate Change – Developing 
Practice Guidance (currently being prepared) will provide advice and 
support for the implementation of the policies in this supplement.  See 
also the section below on Regional Spatial Strategies and Local 
Development Frameworks.  

11. PPS22 is the key current statement setting out the Government’s view on 
how renewable energy projects should be considered in the planning 
context.  It states that facilitating renewable energy can contribute 
towards elements of the national sustainable development strategy 
through reductions in the emissions of greenhouse gases, thereby 
reducing the potential for the environment to be affected by climate 
change.  It emphasises the importance of the development of renewable 
energy, alongside energy efficiency and the development of combined 
heat and power, to meet the aims of the Government’s energy policies, as 
set out in the Energy White Paper.   

12. PPS22 sets out a series of key principles that regional planning bodies and 
local planning authorities should adhere to.  The first of these states that 
renewable energy developments should be capable of being 
accommodated throughout England in locations where the technology is 
viable and environmental, economic and social impacts can be 
satisfactorily addressed.  The wider environmental and economic benefits 
arising from a renewable energy project are material considerations, which 
PPS22 states should be given significant weight in the determining of 
planning applications.  Specifically, Development proposals should 
demonstrate any environmental, economic and social benefits as well as 
how any environmental and social impacts have been minimised through 
consideration of location, scale, design and other measures.  Criteria 
based policies are the favoured approach for considering planning 
applications within the context of PPS22.   

13. A hierarchical approach to locational considerations is adopted in PPS22, 
cascading down from international designated sites, where planning 
permission for renewable energy developments is likely to have an 
adverse impact, through national designations and local designations and 
the Green Belts.  It can be noted that buffer zones are not to be used 
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14. Of all forms of renewable energy wind turbines are recognised as likely to 
have the greatest visual and landscape effects.  These impacts can vary 
according to size and number of turbines and the landscape involved and 
may be regarded as temporary if conditions are attached to planning 
permissions that require the future decommissioning of turbines.    

15. The Companion Guide to PPS22 has five themes dealing with 'guiding 
principles', regional and local policy issues, development control issues, 
and the impact on the built environment.  The guiding principles provide 
an overall context, including environmental, economic and social benefits, 
and also the basis for the use of criteria-based policies in RSSs and LDFs.  
The regional and local policies sections provide considerable detail on the 
approach to be taken by the regional and local planning bodies in the 
creation of their policies.  The development control section provides 
considerable detail on the issue of landscape and visual effect, and the 
need for community involvement.  

16. For Wales the National Assembly has set a target to generate 4 terrawatt 
hours per year of energy from renewable sources by 2010 (about 10%) 
with an increase to 7 terrawatt hours by 2020.  In support of this policy 
Technical Advice Note [TAN] 8 on renewable energy provides guidance to 
local planning authorities, industry and agencies for the development of all 
renewable resources but on-shore wind power in particular.   

   
Types of renewable energy 
 
17. The Companion Guide to PPS22 gives a useful description of the types of 

renewable energy technologies, together with an assessment of the likely 
planning considerations arising therefrom.  The majority of the technologies 
generate electricity but some produce other forms of energy or power, for 
example landfill gas, hot water or steam and mechanical power2. 

 
18. Renewable energy developments may include the following : 
 

 Biomass, for example wood or straw burning power plants for 
industrial, domestic and combined heat and power [CHP] purposes; 

 Energy from waste – biological or thermal processes, including 
incineration, pyrolysis, gasification, anaerobic digestion, landfill and 
sewage gas – including CHP; 

 Hydro-electricity; 
 Passive solar design of buildings, for example by orientation; 
 Solar electric or photovoltaics (solar panels or other special 

construction materials); 
 Solar water heating, for example from roof mounted solar panels; 
 Ground source heat (geothermal or heat pumps); 
 Tidal power; 
 Onshore and offshore wind energy. 

 
19. The Companion Guide to PPS22 gives an introduction (in the Annex) to most 

of the technologies outlining their main characteristics, their appearance, 
mode of operation, implications for the planning system, impact assessment 
issues, sample planning conditions and other forms of consent that may be 

                                                 
2  Further material, including illustrations can be found in the reports of the Planning and Wind Power 
Workshops held on 16/17 November 2007 – see the “to be aware of” page on Pins Net. 
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required.  Information on technologies not covered in the Companion Guide 
such as offshore wind, ground source heat or tidal power is available from 
other sources on both the DCLG (www.communities.gov.uk) and DBERR 
(www.berr.gov.uk/energy/sources/renewables/planning) websites.  
In researching documents on the two websites (as well as in casework 
situations) it is necessary to distinguish between those which offer technical 
or background information and those forming part of official policy guidance.  
Participants in appeals do not always make the distinction and the Inspector 
should always check the status of any document offered.    

  
 
Consent procedures 
 
20. Not all renewable energy developments are dealt with under the planning 

system.  The main distinction is based upon installed capacity for electricity 
generation with schemes up to 50MW (onshore) and up to 1 MW (offshore) 
dealt with under the Planning Acts by local planning authorities and the 
Secretary of State for Communities and Local Government [SSCLG] and 
schemes in excess of 50MW (onshore) and 1MW (offshore) dealt with under 
the Electricity Act 1989 by the Secretary of State for Business, Enterprise and 
Regulatory Reform3. 

 
21. For the smaller scale schemes under 50MW installed capacity the application 

is made to the LPA in the usual way.  The Inspectorate becomes involved in 
the event of an appeal against refusal of permission, grant of permission 
subject to disputed conditions or where the Secretary of State “calls-in” the 
application for determination by himself/herself.  In the case of appeals for 
smaller scale schemes, for example for domestic or single wind turbines, solar 
panels or other forms of generation the appeal usually proceeds by way of 
written representations.  Larger schemes may be more appropriately dealt 
with by way of hearings or inquiries.  Although decisions as to method are 
taken on a case by case basis any scheme involving significant public 
controversy or where the proposal constitutes environmental impact 
assessment development would usually be dealt with by way of an inquiry. 

 
 
22. Larger schemes for over 50MW of installed capacity on-shore and 1MW off-

shore are dealt with under the Electricity Act 1989.  The consent application is 
made direct to the Secretary of State for Business, Enterprise and Regulatory 
Reform [SSBERR]4.  The appropriate LPA and other relevant organisations or 
agencies are consulted and publicity undertaken.  If a LPA objects then an 
inquiry must be held.  If there is no objection from the LPA then the Secretary 
of State has the discretion to dispense with an inquiry although all 
representations are considered.  The applicant pays the Department’s costs 
for dealing with the consent application (including the costs of providing an 
inquiry venue and its staffing by an Inspector and Programme Officer).  
Applications and Inquiries are governed by procedural rules (see above).  
Recent changes to the Electricity Act Inquiries Procedural Rules5 have had the 
effect of converging inquiry procedures with those adopted for planning 

                                                 
3  Note that under the Planning and Energy White Papers and the Planning Bill there are proposals for 
large scale infrastructure projects (including energy generation) to be handled by an Infrastructure 
Planning Commission.  See the respective White Papers for further details. 
4  The National Assembly for Wales is seeking the transfer of decision making powers to it from DBERR 
5  The Electricity Generating Stations and Overhead Lines (Inquiries Procedure)(England and Wales) 
Rules 2007.  
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inquiries since 2000; however Inspectors will still need to be aware of any 
differences in procedure when holding inquiries on behalf of the SSBERR.   

 
 
23. The SSBERR currently deals with consent applications both onshore and off-

shore (for England and Wales), subject also to the involvement of the Crown 
Estate Commissioners as the competent authority for control of the sea bed 
and the National Assembly for Wales as a formal consultee6.  The off-shore 
consent regime has been extended, under the Energy Act 2004, to cover a 
200 mile zone around the UK.  The application of the off-shore consent 
regime, in terms of coverage and administrative arrangements, is under 
review7.  Inspectors are not usually involved in consent applications for off-
shore developments except in limited circumstances, for example where there 
are works involved in substation or grid connections on-shore. 

 
Permitted Development 
 
24. The Government is looking at ways to reduce the burdens on the planning 

system by removing the need for planning permission for certain renewable 
energy developments within defined parameters.  For example, in April 2008 
a new Part 40 of Schedule 2 was inserted into the GPDO 1995 to give 
permitted development rights for the installation of certain types of 
microgeneration equipment including solar PV and solar thermal, biomass, 
micro-combined heat and power, and ground source and water source heat 
pumps on or within the curtilage of a dwellinghouse.8  The proposals in 
respect of wind turbines and air source heat pumps will not proceed until 
further work has been undertaken to deal with noise and vibration issues. 
Small scale hydro power schemes serving domestic premises are not proposed 
for a category of permitted development.  The Government is also proposing 
to extend permitted development rights on micro generation to other types of 
land use including commercial and agricultural development.  Given the wide 
variety of types of non-residential use, a staged approach is to be taken with 
consultation on detailed proposals for some types of non-residential building 
later. 

 
 
Environmental Impact Assessment [EIA]9  
 
 
25. Renewable energy schemes may constitute EIA development, in which case 

an EIA will be required and the results reported in an Environmental 
Statement (ES).  Paragraph 2(a) of Schedule 1 of the 1999 EIA Regulations 
refers to power stations with an output of more than 300MW.  Paragraph 3 of 
Schedule 2 refers to the energy industry and installations for the production of 
electricity, steam and hot water, installations for hydro-electric production 
(producing more than 0.5MW) and installations for the harnessing of wind 
power for energy production (more than 2 turbines or where the hub height 
exceeds 15m) as constituting projects which may require EIA.  EIA is 
mandatory for Schedule 1 projects.  For Schedule 2 projects screening by the 

                                                 
6  See DTI and Marine Consents and Environment Unit – Guidance Notes : Off-shore Windfarm 
Consents Process 2004. 
7  See the Energy White Paper.  
8  SI 2008 No. 675 
9 General advice on EIA is to be found in Chapter GP12. (ETSU (for the DTI) produced a guide to 
planning and environmental impact assessment for renewable energy schemes). 
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competent authority10 is necessary to determine whether a project represents 
EIA development. 

 
26. Before the submission of an application for EIA development the project 

developer may obtain a scoping opinion from the LPA11 regarding what 
matters should be incorporated into the ES supporting the project application. 

 
27. The coverage of an ES may be specified in a scoping opinion or direction.  

Typical subjects for most renewable energy developments are: landscape and 
visual impact; ecology; cultural heritage and archaeology; noise and 
vibration; shadow flicker; electro-magnetic interference; traffic generation 
and access; hydrology; aviation; decommissioning and wider benefits such as 
economic/social impacts and climate change.  In some cases the ES is also 
supplemented by a Planning Statement to evaluate the findings of the ES 
against planning policies at all levels. 

 
Appropriate assessment under the Habitats Regulations12 
 
28. Where renewable energy developments are proposed to be located close to a 

‘European site’, so designated for nature conservation purposes13, and the 
competent authority (the LPA, PINS, SSCLG or SSBERR) considers that the 
proposed development is likely to have a significant effect on the European 
site, the authority is required to carry out an appropriate assessment, prior to 
the grant of project consent, to determine whether the project would affect 
the integrity of the designated site.  Consideration must be given as to 
whether the anticipated effects could be satisfactorily mitigated, whether 
there are alternatives to the project which would avoid the anticipated effects 
or if there are overriding reasons of public interest for the project to proceed.  
The reasons for the decision in either case must be made public14.  

 
 
 
 
Regional Spatial Strategies [RSS] and Local Development Frameworks 
[LDF] 
 
29. PPS22 sets out a requirement for RSSs to include regional targets for 

renewable energy, which are to be delivered by regional and local bodies.  
Progress towards meeting these targets is to be monitored by regional 
planning bodies.  PPS22 is clear in providing for the revising upwards of 
regional targets, in accord with the Government’s intention to secure the 
widest possible deployment of renewable energy.  As such it is clearly 
important for all regions to make progress towards meeting their targets.  
There is also provision for sub-regional targets as a means of providing more 
detailed objectives for LDFs.  The PPS1 Supplement on Planning and Climate 
Change expects regional targets for renewable energy generation set in line 
with PPS22 to be ambitious, to fully reflect opportunities in the region, to be 
consistent with the Government's national targets and, where appropriate in 
the light of delivery, to be revised upwards. 

 
30. Advice on the topics to be covered in a RSS is given in Annex A to PPS11 

Regional Spatial Strategies – page 41 covers energy and refers to the White 

                                                 
10  The LPA, PINS, or SSCLG (who may issue a screening direction). 
11  In the absence of a scoping opinion the developer may seek a scoping direction from the SSCLG. 
12 General advice on appropriate assessment is to be found in Chapter 5F. 
13  As defined in The Conservation (Natural Habitats &c.) Regulations 1994 as amended. 
14  Regulations 48-49 and 53. 
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Paper and PPS22.  Similar advice is given in PPS12 Local Development 
Frameworks. 

 
31. PPS1 Supplement says that in considering the need for decentralised energy 

supply LPAs will be expected to have an evidence-based understanding of the 
local feasibility and potential for renewable and low-carbon technologies to 
supply new development in their area.  Drawing from this evidence base LPAs 
should, amongst other things, set out a target percentage of the energy to be 
used in new development to come from decentralised and renewable or low-
carbon energy sources where it is viable.  However, where development plans 
have not been updated to reflect the policies in the Supplement the approach 
to determining planning applications is set out in paragraph 39 of the 
Supplement.  Where development proposals do not accord with the 
Supplement’s key planning objectives consideration should be given to how 
they can be amended to make them acceptable. Paragraph 33 of the PPS 
stresses that any policy relating to local requirements for decentralised energy 
supply to new development should be set out in a DPD not a SPD. 

 
32. PPS22 and its Companion Guide state that the RSS should include targets for 

renewable energy expressed as MW of installed capacity and, where 
appropriate, this may be disaggregated to the sub-regional or county level.  
Targets should be derived from resource assessments and take into account 
appropriate criteria based policies for areas of search, designated areas, 
amenity, landscape and other relevant factors.  Criteria based policies may 
relate to particular types of locality or technology or scale of development.  
They should be positively worded rather than a list of negative constraints and 
should not be so restrictive as to prevent the region from meeting its target.  
The criteria should be relevant across the region or to clearly defined sub-
regions and should not merely recommend criteria for LPAs to apply in LDFs. 

 
33. LDDs may include15 policies requiring a percentage of energy generation from 

on-site renewables.  Policies in the LDF are expected to be in general 
conformity with the RSS relating to targets and the widest possible 
deployment of the technologies.     

 
 
Casework Issues 
 
 
Need 
 
34. Annex D of the July 2006 Energy Review, The Energy Challenge, sets out the 

Government’s view on the consideration of need in the context of proposals 
for renewable energy developments.  This statement was re-affirmed in the 
recent Energy White Paper.  Considerations of need and benefits 
(environmental, economic and social) are also addressed in the Key Principles 
section of PPS22 and Section 2 of the Companion Guide, and in PPS1 
Supplement: Planning and Climate Change paragraph 20. 

   
35. Some participants at Inquiries challenge renewable energy projects on the 

basis of need.  The arguments advanced have 3 main limbs firstly, that there 
is no need for renewable energy given the availability of other resources 
(based on fossil fuels or nuclear energy) or the scope for energy savings; 
secondly, that renewable energy developments only perform intermittently 

                                                 
15  This is specifically encouraged – see the ministerial statement of 8 June 2006 and PPS1 
Supplement: Planning & Climate Change para 26 (i).  
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and are accordingly unreliable and thirdly, that renewable energy 
developments may not be appropriate on a particular site and alternatives 
should be examined first. 

 
36. The statement of need aims to meet these objections by stating unequivocally 

that renewable energy as a source of low-carbon, indigenous electricity 
generation is central to reducing emissions and maintaining the reliability of 
energy supplies at a time when indigenous fossil fuels are declining more 
rapidly than expected.  New renewable energy developments may not appear 
to convey any particular local benefits but they provide crucial national 
benefits as part of a growing proportion of low-carbon generation capacity 
that provides reduced carbon emissions, more diverse sources of energy and 
adding to the security of supplies.  These benefits to society and the wider 
economy as a whole are considered significant and desirable and this must be 
reflected in the weight accorded to these considerations by decision makers. 

 
37. The allegation of intermittency is usually levelled against wind farm projects 

or solar energy.  Although individual installations may not operate at times 
because of calm conditions or lack of sunlight or sufficient daylight this is not 
so for the UK as a whole.  The back-up capacity of the national grid, sourced 
from coal fired or nuclear power stations, to meet shortfalls from renewable 
energy installations is not significant and would only become so when 
renewables reach a proportion of national electricity generation in the order of 
20%.  In contrast the energy payback for renewable schemes such as wind 
turbines is very short from 9 months to a year. 

 
38. The final objection on grounds of alternative sites being more suitable may be 

more a matter for policy formulation and definition of areas of search related 
to the quality of resource being harnessed, as part of the RSS process and 
subject to Sustainability Appraisal (incorporating the requirements of the 
Strategic Environmental Assessment Directive.  As there is no ceiling on the 
number of renewable energy schemes at a national, regional or local level 
then no scheme can be considered as an alternative to any other scheme.  A 
decision is accordingly required on the site specific merits of the particular 
scheme under consideration. 

 
39. The PPS1 Supplement on Planning and Climate Change makes clear that 

applicants do not have to demonstrate either the overall need for renewable 
energy or for their particular proposal to be sited in a particular location16. 

 
40. Challenges to the subsidy regime for renewables, although sometimes raised, 

are not for consideration at an inquiry into a site specific proposal using a 
particular technology.  It may be necessary for the Inspector to remind, 
without entering into argument or discussion on the point, participants of this.        

 
Landscape and visual impact 
 
41. Consideration of landscape and visual impact are relevant to all forms of 

renewable energy development though the weight attributed to such factors 
may vary according to the scale and location of the proposed development.  
Small scale developments such as domestic wind turbines or solar panels will 
usually only raise issues of visual impact in a closely defined locality rather 
than the wider landscape.  The Development Plan/LDF may include criteria 
based policies to assist in the assessment of such impacts, particularly where 

                                                 
16  Paragraph 20. 
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there are considerations of impact upon residential amenity, conservation 
areas and listed buildings or their setting. 

 
42. Larger scale developments such as wind farms or biomass/energy from waste 

developments may raise concerns regarding wider impacts upon entire 
localities (such as a town or village and its environs), designated areas or 
landscapes and the wider countryside. 

 
43. PPS22 and its Companion Guide recognise that impacts upon the landscape 

and visual amenity represent material considerations to be weighed against 
other factors in reaching a decision on planning proposals.  

 
44. The approach of developers and their landscape advisors has been to develop 

techniques to identify and set out in as objective a manner as possible the 
extent to which a particular landscape may be sensitive to the type of change 
under consideration or likely to arise from the project together with an 
assessment of the capacity of the landscape to accommodate such change 
with or without mitigation.  Various methodologies have been devised though 
the majority follow the broad approach set out in the Guidelines for Landscape 
and Visual Impact Assessment17.  Judgements as to whether the impact on a 
particular landscape may be informed by relevant policies in the Development 
Plan/RSS/LDF as well as by consideration of matters set out in the project ES 
or in evidence presented to the inquiry. 

 
45. Modelling techniques developed to present evidence on landscape and visual 

impact include Zone of Theoretical Visibility [ZTV] maps, Viewshed Maps, 
Wireframe visualisations and photomontages.  All rely on computer software.  
The first two assume “bare ground” situations with no screening by buildings 
or vegetation, point objects (buildings or turbines) are modelled and 
theoretical visibility calculated.  Under the first technique the visibility is of the 
scheme proposal and under the second it is a view of areas visible from fixed 
viewpoints.  Wireframe visualisations model terrain and allow for potential 
views to be analysed from specified vantage points.  Photomontages are 
based on photographs from specified vantage points and wireframes are then 
overlaid to give a virtual visualisation of the project18.  Such techniques are 
helpful in the assessment of landscape and visual impact and even more so if 
common methodologies are adopted by all parties and the same vantage 
points or views used in the preparation of evidence.  Requests for such 
convergence can be made at a PIM. 

 
The above techniques are widely used to support wind farm projects but 
can also be applied for other types of project involving fixed installations.  
Although computer software is applied the interpretation of the results 
from application of the methodologies remains a matter of judgement.  To 
assist in this process the parties may offer further analysis based on 
landscape character assessment and predictions of the severity of impact.  
Such assessment may encompass visual impacts upon sensitive receptors 
(usually residential occupiers, historic areas or buildings, public viewpoints 
or routes), landscape impacts upon a defined locality, cumulative impacts 

                                                 
17  Second Edition, 2002 published by the Landscape Institute and the Institute of Environmental 
Management and Assessment.  Inspectors should note that the methodology has no official 
endorsement or status as policy. But if it represents an objective method of assessing the impact and 
is based on good evidence presumably it is preferable to a subjective opinion? 
18  Note the warning regarding such techniques in the “to be aware of” page on Pins Net. 
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with other projects or schemes already in being19 and potential mitigation. 
Inspectors should note that wind turbines have increased markedly in size, 
in respect of the height of towers and the diameter of blades since the 
1990.  Mitigation by design can take a number of forms including changes 
to siting and clustering, track or ancillary building layouts, or colours. 

   
 
46. It is a matter for the Inspector to reach a conclusion on the evidence 

presented and most parties acknowledge that an element of subjective 
judgement may be involved. The EIA Regulations refer to the 
significance of an impact without defining significance. In this 
context it may be necessary for the Inspector, as part of accompanied or 
unaccompanied inspections, to visit a number of viewpoints or receptors to 
evaluate the predicted impacts.  Such visits may extend to a wide 
geographical area and require considerable time.  Again the judgement as to 
what inspections to undertake is a matter for the Inspector. 

 
47. Advice on the assessment of landscape and visual impacts is given in part 5 of 

the PPS22 Companion Guide. 
 
Green Belt 
 
48. PPS22 paragraph 13 acknowledges that many renewable energy projects will 

comprise inappropriate development in the Green Belt and refers to the 
balancing exercise and the approach to very special circumstances.  The 
balancing exercise is between harm from inappropriate development and 
other harm on the one hand and “other considerations” which would clearly 
outweigh that harm on the other hand.  It should be borne in mind that very 
special circumstances do not form part of this balance; they are a possible 
outcome which may be found to justify granting permission for inappropriate 
development. 20           

Noise 
 
49. The PPS22 Companion Guide in its consideration of the various technologies 

only identifies noise as an issue in the case of on-shore wind.  In the case of 
other technologies the only noise considerations identified relate to traffic 
noise during construction, plant noise with biomass and turbine noise with 
hydro-electric generators.  21 

 
50. The assessment of noise from wind farm projects is generally assessed using 

the methodology set out in the ETSU document The Assessment and Rating of 
Noise from Windfarms [ETSU-R-97].  This has recently been endorsed by the 
Government (see paragraph 8.19).  Advice on planning conditions for onshore 
wind farm projects was published by the Government in October 200722.  The 
document covers conditions for a number of topics, including noise.  However, 
we have concerns about the soundness of some of the conditions and 
Inspectors should exercise caution when using any of the examples. 

 
51. ETSU-R-97 puts forward appropriate daytime and night-time noise criteria 

which aim to balance residential amenity against the objective of encouraging 

                                                 
19  For cumulative impact it is usual to assess the impact of the project together with other operational 
projects, those under construction or committed by a grant of permission.  Schemes under 
consideration or at the scoping stage are excluded. 
20 See IH Chapter PT3 Green Belts paragraphs 55-57 
21 For advice on noise generally see PPG24 and Chapter 5G/PT18. 
22  Onshore Wind Energy Planning Conditions Guidance Note, published by the Renewables Advisory 
Board and BERR. 
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the widest possible deployment of renewable energy schemes.  Where there 
are extensive separation distances between turbines and residential properties 
the achievement of this balance usually presents no problem.  However, as 
wind turbines become more widely deployed in lowland areas of England, 
within urban areas or at the urban fringe the previously adopted separation 
distances of 500m to 1 km may not be achievable and it may be necessary to 
consider limiting conditions using the ETSU-R-97 methodology.  However, 
separation distances should be considered on a case by case basis 

 
52. A number of criticisms have been made of ETSU-R-97 and these have been 

presented as evidence at inquiries.  They have focused on the experience of 
infrasound (low frequency noise) and aerodynamic modulation (AM) (noise 
experienced at ground level in still air conditions but where turbine blades still 
turn as a result of higher wind speed at hub height). AM has been subject of 
Salford University study of 133 operational wind farms.  Of only 4 cases 
identified, complaints subsided after remedial measures taken at 3.  Work is 
ongoing at the 4th case.  The Government does not see a need for further 
work on AM.23  Having considered the available evidence the Government 
reaffirmed its adoption of ETSU-R-97 as the relevant guidance.   

 
53. It is now common practice for comprehensive noise conditions to be offered, 

applying the ETSU-R-97 methodology and specifying noise levels not to be 
exceeded at specified measuring points related to residential properties, other 
sensitive land uses or areas designated for ecological or nature conservation 
interest.  A sample condition is set out in the 2007 Guidance Note (but note 
warning at paragraph 8.17).  Such conditions require effective monitoring 
protocols if they are to be effective and inspectors should ensure that such 
arrangements are clearly defined and secured by the recommended condition.  
The condition or conditions should also incorporate provision for remedial 
measures or corrective action. 

 
54. Some problems have been encountered in dealing with applications for single 

domestic turbines where there is an absence of empirical data on the noise 
performance of smaller scale turbines.  Given the proximity of other dwellings 
in urban situations Inspectors should seek as much information as possible on 
the prospective noise impact of individual turbines and whether such impacts 
could be suitably mitigated by planning conditions.   

 
Ecology 
 
55. The potential for impacts on ecology and nature conservation interests arise in 

relation to those renewable energy projects which involve significant land-
takes, for example wind farms or larger scale hydro-electric, biomass and 
energy from waste schemes.  Potential impacts are on habitats (through loss 
or modification); species (through displacement and interruption of feeding, 
roosting, breeding and migration) and sites.  Impacts may occur during the 
construction, operational and decommissioning phases and should be 
predicted and assessed as part of the project EIA.  Set against the impacts 
usually assessed are the benefits for ecology and nature conservation of 
combating climate change through the promotion and widespread deployment 
of renewable energy technologies.  Such effects should also be considered as 
part of the project’s EIA. 

 

                                                 
23 See Planning and Wind Power workshop: 15 & 16 November 2007 presentation “Assessing impact of 
wind farms on residential amenity – noise considerations. [link] 
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56. During the construction and decommissioning phases the impacts on ecology 
are largely as a direct result of physical works involving foundations and 
building construction/removal and access road construction/removal, 
excavation of foundations and borrow pits, cable runs and drainage works.  
Indirect impacts would include modification of drainage patterns and 
displacement/disturbance of species from their habitat. 

 
57. During the operational phase the impacts may include species mortality as a 

result of injury or collision (particularly involving bird/bat strike from wind 
turbines) with again indirect impacts arising from displacement as a result of 
noise, disturbance or traffic movement.  In assessing such effects the 
Inspector may be assisted by evidence from expert witnesses (both 
professional and amateur) and the competent authority, Natural England.  
Often it is possible for expert witnesses and Natural England to suggest forms 
of mitigation. 

 
58. A problem often raised at inquiry is the lack of information with regard to the 

impact of projects on particular species and the difficulty of addressing this by 
way of an EIA which would include surveys which were limited in time or 
extent.  A precautionary approach is often recommended by objectors along 
the lines that no decision should be taken unless and until further information 
is provided.  An inquiry enables such arguments to be fully considered by all 
parties and for the Inspector to assess whether there is sufficient 
environmental information on which to reach a decision or make a 
recommendation to the respective Secretary of State.  Further guidance is 
contained in PPS9 Biodiversity and Geological Conservation and its Companion 
Guide.      

 
Public and aviation safety 
 
59. A number of public safety issues are often raised, particularly with on-shore 

wind energy schemes.  General objections based on risk24 of accidents or 
health impacts on vulnerable groups are also raised to projects involving 
technologies regarded as novel. 

 
60. For wind energy schemes the PPS22 Companion Guide gives advice on 

phenomena such as blade throw and ice throw, turbine fires, fall-over 
separation distances, electro magnetic interference, shadow flicker and 
reflected light and safety clearances from roads, railways and navigations. 

 
61. The majority of these impacts are capable of mitigation by technical measures 

and it may be expected that the developer would address them in preparing 
the ES, project design and presentation of evidence in support of the project.  
Some mitigation measures may have to be secured by planning conditions or 
obligations.    

 
62. PPS22 notes that issues such as impact on airport operation, radar and 

aircraft safety may be relevant to wind farm proposals and as such local 
authorities must be satisfied that such issues have been satisfactorily 
addressed.  In particular, referring to aviation, it notes that it is the 
developer's responsibility to address potential impacts with the Civil Aviation 
Authority [CAA], Ministry of Defence [MoD] or Department for Transport [DfT] 
as appropriate.  This is complemented within the CAA publication Policy and 
Guidelines on Wind Turbines which provides guidance to aviation stakeholders 

                                                 
24  See Chapter PT14 Planning and Risk. 
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on the stance that they may take when consulted by prospective developers 
or LPAs. 

 
63. A number of larger scale wind farms have raised objections from airport 

operators and the MoD on grounds of physical obstruction but more usually 
radar interference.  If such issues are raised then the inspector should be 
prepared at the PIM to ask the parties to provide evidence as to the likely 
extent of any problem; whether the problem is capable of being solved by 
technical or other measures and, if so, how such measures could be secured.  
Such a request would encourage the developer to undertake discussions prior 
to the inquiry to see of a solution could be found.  Again the solution may 
have to be secured through planning conditions or obligations discussed at the 
inquiry. 

 
Transport issues 
 
64. The transport issues arising from renewable energy developments are similar 

to other large scale projects though the major impacts arise during the 
construction and decommissioning phases of the project.  During the 
operational life of the project any maintenance traffic is usually at low levels. 

 
65. As part of the EIA a Transport Assessment provides information regarding the 

transport network as existing (the baseline) and predictions with regard to the 
amount of construction traffic and its impact on the network together with any 
localised improvements that may be necessary.  The Transport Assessment 
should also consider whether alternative transport modes, such as rail or 
water, may be used for delivery of components and construction materials.  
For projects such as wind farms consideration needs to be given to the 
delivery of large components that may require special arrangements.   

 
66. As part of the evidence presented the Inspector should be provided with the 

views of the competent highway authority or other agencies, such as Network 
Rail or the appropriate navigation authority.  If such views appear absent the 
parties should be requested to undertake consultation with the appropriate 
body at the PIM or before the close of the inquiry. 

 
67. There may be a degree of overlap between the Transport Assessment and the 

noise impact assessment to ensure that the amenity impact of transport 
activity is not overlooked.25   

 
 
Decommissioning 
 
68. Consideration of the decommissioning phase of a project is a requirement of 

the 1999 EIA Regulations.  For those schemes which involve large buildings 
the considerations are similar to other types of project and may encompass 
demolition and redevelopment or site reinstatement.  Smaller scale renewable 
energy schemes such as solar panels or domestic turbines may be 
decommissioned with relative ease through removal and minor reinstatement 
works. 

 
69. For wind farms occupying extensive areas or remote sites in upland 

landscapes the extent of decommissioning may be limited to removal of 
turbines and towers and some parts of the foundations.  Access tracks may be 

                                                 
25 See also Chapter PT1 on Transport and Access.  
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removed or retained to support an agricultural after-use.  Cabling may be left 
in situ together with the majority of the foundation base.  However, in 
sensitive areas from an ecological or nature conservation standpoint it may be 
necessary to consider whether more extensive removal and reinstatement is 
necessary, for example to mitigate impact upon drainage regimes or sensitive 
habitats.  Such possibilities may be identified at the inquiry and the views of 
the parties sought as to the extent of decommissioning and how it would be 
secured through planning conditions or obligations.  The 2007 Guidance Note 
contains further guidance and several sample conditions. 

 
70. As an alternative to decommissioning the wind farm site could be used for 

installation of new turbines or re-powering but this would involve the need for 
a further planning permission to be considered on its merits.  

 
Community involvement  
 
71. PPS126 and PPS22 Companion Guide27 recommend the involvement of local 

communities in the consideration of policy formulation and site specific 
projects for renewable energy developments.  For the RSS and LDF 
community engagement is a pre-requisite for consideration of whether a plan 
or programme meets the test of soundness.  There are requirements for the 
scrutiny of Statements of Community Involvement as part of the LDF process. 

 
72. Some renewable energy developers undertake involvement with the local 

community at the pre-application and/or application stages and other 
engagement may be secured by LPAs as part of the exercise of their 
development control function.  Should a project come before the Secretaries 
of State there should be information in either the ES or a Planning Statement 
on the community engagement process and its outcome.  The inquiry process 
also represents a further opportunity for public involvement, albeit only by 
way of comment upon the proposal before the respective Secretary of State or 
the appointed Inspector.   

 
73. Where developers offer community benefits as part of the project these may 

be subject to a planning obligation or undertaking. Benefits offered to a local 
community, whilst a material consideration and part of the overall planning 
balance, should not be regarded as a form of mitigation for the predicted 
impacts of the renewable energy project. 

 
74. In some large scale projects developers have offered to form local liaison 

committees, with members including representatives of the local community, 
to provide for continuing engagement through the several phases of the 
project. 

 
26  Paragraphs 13(vi) and 40-44. 
27  Paragraphs 2.10-2.14; 3.39-3.41; 4.21-4.32 and 5.25-5.26. 



PT23 - SPATIAL STRATEGIES 

NOTE - On 6 July 2010 the Secretary of State announced the immediate 
revocation of Regional Strategies.  This was subject to challenge in the 
Cala Homes (South) Ltd case (2010 EWHC 2866) and was decided on 10 
November - the outcome was to quash the 6 July Revocation. PINS Note 
1186 explains the impact of this litigation. 

 
The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. In 
the unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not be 
given any weight.  
 
 
  

  
What's New Since the Last Edition (August 08) 

Changes in Yellow made 17 March 2010. 

Paragraphs 11-12 new paragraphs added to include advice given by GONW 
(17/03/10) 

Paragraphs 11-12 amended to take account of the recent publication of 
CLG’s/BIS’ Policy Statement on Regional Strategies (12/03/2010)  

Annex A concerning Spatial Development Strategy for London has been 
updated.(8/02/2010)  

Annex C has been updated regarding the Secretary of State’s published 
single issue review of the RSS in respect of Thurrock Key Centre of 
Development and Change.(2/02/2010) 

Annex F paragraph 5 updated regarding progress on the additional 
Sustainability Appraisal work. 

Annex E paragraph 1 has been updated: Policy M3 of the South East's 
regional Spatial Strategy - examination in public - The Panel Report has now 
been published. 
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Annex F paragraph 5 has been updated regarding Further Sustainability 
Appraisal work. 

Annex C paragraph 6 has been updated regarding further information on 
legal challenges.   

Annex C has been updated regarding legal challenges to the East of England 
Plan. 

Annex E has been updated following legal challenges to the South East plan. 

Paragraph 12 has been updated with regard to the now published Policy 
Statement on Regional Strategies and Guidance on the establishment of 
Leaders' Boards: Consultation. 

Annex C and I have been updated with regard to RSS revisions. 

Annexes C, E & F have been updated following legal challenges to the East of 
England Plan & South East Plan. 

Annex E has been updated as the final version of the South East Plan (RSS) has 
now been published. 

Annex D has been revised - new version of the East Midlands Regional Plan 
(RSS8) published March 2009. 

Paragraphs (11 – 13) Integrating Regional Spatial & Economic Strategies 
have been revised. 

Annex E paragraph 1 has been amended [from RPG9 to RPG9a]. 

Paragraph 11 amended to take into account the Local Democracy Bill 

Annex I has been updated to reflect publication of the Regional Spatial 

Strategy for the North West of England. 

Where information is available, the second section of the annexes (“Structure 

Plans”) provides details of the saved structure plan policies that were not 

replaced in the RSS (until replaced in Development Plan Documents, these 

remain extant).  

  

 
Relevant Guidance 

Planning and Compulsory Purchase Act 2004 
S.I. 2004 No. 2203  - Regional Planning)(England) Regulations 2004  
S.I. 2004 No. 2206 - Initial Regional Spatial Strategy (England) 
Regulations 2004 
S.I. 2004 No. 2207 National Parks (England) Order 2004  
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S.I. 2004 No. 2208 Regional Planning Guidance as Revision of Regional 
Spatial Strategy) Order 2004  
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Introduction 

1 The Planning and Compulsory Purchase Act 2004 has made a number 
of significant changes to the current planning system. Parts I and II 
(Regional Functions and Local Development respectively), and section 
38 (Development Plan) of the 2004 Act come into force with effect 
from 28 September 2004 (“the appointed day”). Section 1(5) makes 
provision for existing regional planning guidance to become the 
regional spatial strategy (RSS) for each of the English planning regions 
with effect from the appointed day. This is brought into effect by SI 
2004 No. 2206 The Town and Country Planning (Initial Regional Spatial 
Strategy)(England) Regulations 2004. 
  

2 The details relating to the content and implementation of RSSs are set 
out in the 2004 Act. The key point that those involved in the 
development plan process should be aware of is that the RSS (and in 
London, the Spatial Development Strategy – SDS) is now a statutory 
element of the development plan along with the approved 
development plan documents relating to each local planning authority’s 
area (s.38(3) of the 2004 Act). 
  

3 The purpose of this guidance is to highlight the legislation and policy 
context, and in particular to provide in the annexes, concise regional 
briefings, and hyperlinks from these to RSS and to emerging RSS 
revisions. 

Legislation 

4 In addition to the 2004 Act, attention is drawn to the following 
Statutory Instruments: 
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 S.I. 2004 No. 2203 The Town and Country Planning (Regional 

Planning)(England) Regulations 2004  

  

 S.I. 2004 No. 2206 The Town and Country Planning (Initial 

Regional Spatial Strategy)(England) Regulations 2004 

  

 S.I. 2004 No. 2207 The Town and Country Planning (National 

Parks)(England) Order 2004  

  

 S.I. 2004 No. 2208 The Town and Country Planning (Regional 

Planning Guidance as Revision of Regional Spatial Strategy) 

Order 2004  

Policy 

5 PPS11 `Regional Spatial Strategies’ replaces RPG11 `Regional 
Planning’ and sets out how the 2004 Act will strengthen the role and 
importance of regional planning. It sets out the procedural policy on 
the nature of the RSSs, and how they should be prepared, and how 
this relates to the 2004 Act and related regulations. Regional Planning 
Bodies (RPB) will need to take PPS11 into account in the preparation of 
revisions to RSSs. The main principles include: 

 replacing RPGs with statutory RSSs with which the new Local 

Development Documents (LDDs) should be in general 

conformity with; 

  

 ensuring that future changes to the RSSs are produced on an 

inclusive basis of partnership working and community 

involvement;  

  

 making the RSS more regionally and sub-regionally specific with 

a focus on implementation, and subject to a statutory annual 

monitoring report which has to identify any necessary remedial 

action;  

  

 better integration of the RSS with other regional strategies; and  

  

 assisting in delivering the Government's statutory purpose for 

plan making by requiring the (RPB) to ensure that any draft 

RSS revision is prepared with the objective of contributing to 

the achievement of sustainable development. 
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6 RPBs are charged with keeping under review the RSS, and monitoring 
its implementation. RPBs are also expected to prepare draft revisions 
of the RSS as and when it is considered necessary or expedient to do 
so, giving due recognition to national guidance and the RSS of 
adjoining regions. 
 

7 LPAs should ensure that their plans are consistent with and in general 
conformity with national and regional policy which has properly had 
regard to any other relevant plans, policies and strategies relating to 
the area or to adjoining areas. 
 

8 Should there be a conflict between an RSS policy and other information 
or statements in the RSS the conflict must be resolved in favour of the 
policy. Similarly, if there is a conflict between policies in the 
development plan the conflict should be resolved in favour of the policy 
contained in the most recently adopted, approved or published 
document. Where there are emerging RSS revisions, Inspectors should 
attach weight to relevant policies recognising that weight will increase 
as each stage is reached.  The Panel's report will have some weight, as 
while the Panel will have reached conclusions on the submitted RSS 
the SoS in her Proposed Changes may or may not agree with the 
Panel.  But significant weight could be given to the Proposed Changes 
as, although subject to further consultation, the SoS will approve the 
final RSS. 

Replacement of Structure Plan policies 
  
9 Under the transitional provisions of Schedule 8 to the Planning and 

Compulsory Purchase Act 2004, the Government Office for each region 
wrote to County Councils and Unitary Authorities to advise them which 
policies from their existing Structure Plans should be saved after 27 
September 2007.  Policies were saved in the expectation that they 
would be replaced promptly by policies in subsequent revisions to RSSs 
or DPD documents for the relevant local authorities. 

  
10 When each revised RSS is approved the RSS itself or a supporting 

document should make clear those Structure Plan policies that have 
been replaced.  The implication is that the other extended policies will 
remain until replaced by DPD policies. However, there is no statutory 
requirement that all policies be replaced and hence, some might 
remain indefinitely. However, the Secretary of State has indicated that 
extended policies should be read in context; it is likely that material 
considerations, in particular the emergence of new, national and 
regional policy and also new evidence, will be afforded considerable 
weight in decisions. 

 
Integrating Regional Spatial and Economic Strategies 
 
11. There will be changes to the regional planning process following the 

enactment on the 1st April 2010 of Part 5- Regional Strategies of the 
Local Democracy, Economic Development and Construction Bill. 
Regulations have not been published as yet but will be in place before 
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enactment. Guidance is set out in the Policy Statement on Regional 
Strategies (February 2010) with Appendix A providing an overview of 
the process. 
 

12.CLG’s and the Department for Business Innovation and Skills’ Policy 
Statement on Regional Strategies  sets out the Government’s policy 
framework for the preparation of Regional Strategies prepared under 
Part 5 of the Local Democracy, Economic Development and 
Construction Act 2009 (the LDEDC Act), which makes provision for 
responsible regional authorities to prepare the new style Regional 
Strategies.  It provides policy on the preparation and revision of 
Regional Strategies and sets out the main expectations on their form, 
content, implementation and monitoring. It replaces PPS11: Regional 
Spatial Strategies; PPS11: Regional Planning Strategies (2004) – 
technical amendments (2009) and Guidance to Regional Development 
Agencies on Regional Strategies (2005). 
 

13.Under the new approach, there will be a single regional strategy which 
sets out each region’s economic, environmental and social objectives.  
Responsible regional authorities (defined in the Act as the Regional 
Development Agency and the Leaders’ Board of the region, replacing 
Regional Assemblies) will have the responsibility for preparing this 
strategy.  There is no change in London.  PINS Note 1145 has further 
advice on Policy Statement on Regional Strategies. 
 
After April 1st 
 

14. On enactment the current Regional Spatial Strategy( RSS) along 
with the current Regional Economic Strategy( RES) will become the 
Regional Strategy. Responsibility for the preparation of the Regional 
Strategy will be shared by the Responsible Regional Authorities( 
RRAs)- the Regional Leaders Board and the Regional Development 
Agency. 
 

15. The Secretary of State will be able to direct that work undertaken 
to revise an RSS or RES, where this corresponds to a step in the new 
process set out in the Act, is considered to have been undertaken as 
part of a revision of a regional strategy (LDEDC Act Part 5 para 80 sub 
section 2 a and b). Therefore, subject to the direction being made, a 
Partial Review will become a Review of the Regional Strategy and as 
such will follow the process as set out in the Act from the 1st of April. 
 

16. As set out in the Act in paragraph 76 (sub section 9), the Panel will 
make a report of the examination to the Responsible Regional 
Authorities and send a copy to the Secretary of State. The Act does not 
set out details in relation to publication, but the recently published 
Policy Statement on Regional Strategies indicates in Appendix A that 
the Responsible Regional Authorities make the report publicly 
available. 
 

17. In the first instance it will be for the RRAs to refine any Partial 
Review in the light of national policy, the Panel Report and 
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representations made on the draft plan and submit this to the 
Secretary of State along with a sustainability appraisal. The Secretary 
of State will consider whether to approve or modify the draft and carry 
out consultation on the final draft. Following consideration of responses 
to the consultation, the Secretary of State approves the final version of 
the strategy before the RRAs publish the final document along with the 
sustainability appraisal ( LDEDC Act Part 5 paras 77-79).   
  

 
  

Annex A – Spatial Development Strategy for London (SDS) 
 
Government Office and Greater London Authority Websites 
 
www.go-london.gov.uk 
  
www.london.gov.uk 

Spatial Development Strategy for London.  

1. The Greater London Authority Act 1999 placed responsibility for 
strategic planning in London on the Mayor, and required him to 
produce a Spatial Development Strategy for London, know as the SDS 
or The London Plan. The first version was published in 2004 and 
replaced the previous strategic planning guidance for London (known 
as RPG3), issued by the Secretary of State. The Mayor is required to 
keep it under review and the latest version, published in February 
2008, incorporates alterations considered at an Examination in Public 
held in June/July 2007. 
 
A Consultation draft replacement plan was published in October 2009. 
In the summer/autumn of 2010 it will be submitted to an examination 
in public, with the Panel reporting back to the mayor in spring 2011. It 
is intended that the final version of the new London Plan will be 
published in the winter of 2011-12. 
 
In February 2010 the Panel Report on the London Plan Crossrail 
Alterations was published. 

Structure Plan Policies 

2. RPG3 was not subject to the saving provisions in Schedule 8 of the 
2004 Act and hence, paragraph 9 of this guidance is not relevant in 
this case. Furthermore, the London Plan does not replace any existing 
unitary development plan policies.  

Geographical Scope 

3. The area covered by the London Plan consists of the 32 Inner and 
Outer London Boroughs and the Corporation of London.  
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Purpose  

4. The main purpose of the London Plan, as a strategic plan, is to provide 
a regional spatial framework for local authority land-use plans, local 
transport plans, and other strategies and programmes. It contains 
policies on matters including sustainable development, housing, 
economy, transport and community services. The London Plan sets this 
out in an integrated social, economic and environmental framework for 
the future development of London, looking forward to 2025-26. DPDs 
must be in general conformity with it, and London boroughs are 
required to seek the Mayor's opinion with regard to conformity before 
proceeding to adopt a plan. 

Other relevant matters 
 
General Conformity 

5.  In holding a DPD examination, an Inspector will need to consider any 
duly made representations by the mayor that the DPD is not in general 
conformity with the London Plan. In doing so, GOL Circular 1/2008  
Strategic Planning For London provides advice on general conformity. 
Inspectors need to be aware that only where an inconsistency or 
omission in a DPD would cause significant harm to the implementation 
of the London Plan should the DPD be considered not to be in general 
conformity. The Mayor’s opinion will form the starting point for the 
examination of the DPD. 
 

The Mayor’s Strategies 
 
6. Section 41(1) of the Greater London Authority Act 1999 requires the 

Mayor to prepare and keep under review eight specific strategies. Only 
the London Plan forms part of the development plan. The remaining 
strategies will not be part of the development plan; the procedures for 
preparing and publishing them are quite informal. The weight to be 
attached to them will be as for SPG. 

 
Supplementary Planning Guidance (SPG) 
 
7. Although Annex 6 of the London Plan lists the SPG that the Mayor will 

update or produce more up to date information is available on the 
London Plan website  These will initially be published in draft for 
consultation. 

 
 
8. The London Plan contains at page A81 a useful definition of SPG 

(agreed by the Government Office for London): 
 

`Supplementary Planning Guidance (SPG) An SPG does not form a 
part of the statutory plan. It can take the form of design guides or 
area development briefs, or supplement other specific policies in 
the plan. However it must be consistent with national and regional 
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planning guidance, as well as the policies set out in the adopted 
plan. It should be clearly cross-referenced to the relevant plan 
policy or proposal that it supplements. Public consultation should be 
undertaken and SPGs should be regularly reviewed. While only the 
policies in the London Plan can have the status that the GLA Act 
1999 provides in considering planning applications, SPGs may be 
taken into account as a further material consideration.’ 

 
 

Annex B – Regional Spatial Strategy for the North East  
 
Government Office and Regional Assembly Websites 
 
www.go-ne.gov.uk 
 
www.northeastassembly.gov.uk 

The RSS 

1.  The final version of the Regional Spatial Strategy for the North East, 
known as The North East of England Plan, was published in July 2008. 
Further details can be found at GO North East Regional Planning. 

Structure Plans 

2. The North East of England Plan has replaced all of the policies in the 
Tees Valley Structure Plan (2004), the Durham County Structure Plan 
(1999) and the Northumberland County and National Park Joint 
Structure Plan First Alteration (2005), with the exception of policy S5 
(Green Belt) in the Northumberland County and National Park Joint 
Structure Plan First Alteration. This has not being replaced in the 
interests of maintaining a satisfactory strategic planning framework for 
the preparation of Local Development Documents (LDDs). It therefore 
will remain in force, until replaced in an LDD. 

Geographical Scope 

3. The area covered by the RSS consists of Northumberland and Durham 
County Councils, Newcastle-upon-Tyne, North Tyneside, Gateshead, 
South Tyneside and Sunderland Metropolitan Authorities, the 
Northumberland National Park, and Darlington, Stockton-on-Tees, 
Hartlepool, Middlesbrough & Redcar and Cleveland Unitary Authorities. 
Strategic planning for the latter five is undertaken by the Tees Valley 
Joint Strategic Unit. Attention is also drawn to Statutory Instrument 
2004 No. 2207 which states that the part of the North Yorkshire Moors 
National Park that falls within the North East region shall be treated as 
falling wholly within the Yorkshire and Humber region. 

Purpose  
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4. The main purpose of the RSS is to provide a regional spatial framework 
for the period to 2021 for local authority land-use plans, local transport 
plans, and other strategies and programmes. It addresses matters 
such as the scale and distribution of provision for new housing, 
priorities for the environment such as countryside and biodiversity 
protection, transport, infrastructure, economic development, 
agriculture, mineral extraction and waste treatment and disposal. The 
Plan incorporates the Regional Transport Strategy (RTS) to ensure the 
integration of land use and transport planning. 

Other relevant matters 

5. None at present 

 

Annex C - the Regional Spatial Strategy for the East of 
England 
 
Government Office and Regional Assembly Websites 
 
www.go-east.gov.uk 
 
www.eera.gov.uk 
 
The RSS 
 
1.  The final version of the Regional Spatial Strategy (RSS) for the East of 

England, known as The East of England Plan, was published in May 
2008. It supersedes an initial RSS which comprised the former 
Regional Planning Guidance for East Anglia (RPG6, 2000) together with 
relevant sections of the former Guidance for the South East and 
Thames Gateway (RPGs 9, 9A & 3B/9B). The East of England Plan 
together with relevant sections of the Milton Keynes and South 
Midlands Sub-Regional Strategy 2005 constitutes the RSS (see 
paragraph 4). On 20 July 2009 the SoS published a Revision to the 
East of England Plan concerning accommodation for Gypsies and 
Travellers, and Travelling Showpeople. 
 
On 29 January 2010 the Secretary of State published his single issue 
review of the RSS in respect of Thurrock Key Centre of Development 
and Change. Revised Policy ETG2 establishes the northern part of 
Lakeside Basin as a new Regional Centre and provides a strategy for 
the regeneration and remodelling of the wider Lakeside Basin and West 
Thurrock area. Policy E5 has been updated to include Thurrock 
Lakeside in the list of Regional Centres. 

 
Structure Plans 
 
2. The East of England Plan replaces saved Structure Plan policies 

extended under transitional provisions of Schedule 8 to the Planning 
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and Compulsory Purchase Act 2004.  The policies which are replaced 
by this RSS are listed in pages 70-71 of The East of England Plan 
Supporting Document. The Structure Plan Policies listed below were 
saved but not subsequently replaced in the East of England Plan. They 
will remain until replaced by Development Plan Document policies, in 
due course:    

 
     Bedfordshire And Luton Structure Plan 2011: 7 (Areas of Great 

Landscape Value), 22 (Defence sites and institutions), 25 
(Infrastructure), 49 (Other Airfields), 69 (Luton Town Football Club). 

 
     Cambridgeshire And Peterborough Structure Plan 2003:  P2/3 

(Strategic Employment Locations), P2/5 (Distribution, Warehousing 
and Manufacturing), P4/4 (Water-Based Recreation), P6/1 
(Development-related Provision), P7/10 (Locations of new sand and 
gravel workings), P8/10 (Transport Investment Priorities), P9/2b 
(Review of Green Belt Boundaries), P9/2c (Location and Phasing of 
Development Land to be released from the Green Belt, P9/5 Economic 
regeneration of Chatteris, P9/8 Infrastructure Provision, P9/9 
(Cambridge Sub Region – Transport Strategy, P10/3 (Market Towns - 
Peterborough and North Cambridgeshire), P10/5 (Peterborough – 
Hampton). 

 
     Suffolk Structure Plan 2001: CS11 (Defence base housing), 

ECON11 (High Technology Development / Business Clusters), ECON14 
(Tourism), T10 (Cycle Parking), T12 (County transport network 
investment), T14 (Control of Development), T16 (Airfields), REC4 
(Waterborne Recreation), MP2 (Rail and Port facilities for Minerals 
Handling), MP4 (Safeguarding of Mineral Reserves and resources), MP8 
(Borrow Pits). 

 
     Norfolk Structure Plan 1999: EC.10 (Economy – Tourism), T.2 

(Transport – New Development), T.17 (General Aviation), RC.8 
(Resources – Non-renewable energy). 

 
     Hertfordshire Structure Plan 1998: 3 (Comprehensive settlement 

appraisals), 15 (Key Employment Sites), 24 (Environmental Traffic 
Zones), 35 (County Transport Schemes), 52 (Safeguarding of mineral 
resources). 

 
     Essex And Southend-On-Sea Structure Plan 2001: NR3 

(Extension of Suffolk Coast/ Heaths AONB), CC1 (Undeveloped Coast - 
Coastal Protection Belt), BIW9 (Airport Development), LRT6 (Coastal 
Water recreation), EG1 (Proposals for New Power Stations), MIN4 
(Sterilisation & Safeguarding of Mineral Sites).  

Geographical Scope 

3.  The East of England Plan covers the counties of Norfolk, Suffolk, 
Cambridgeshire, Essex, Hertfordshire and Bedfordshire. The Milton 
Keynes South Midlands Sub-Regional Strategy covers parts of three 
regions, the East of England, East Midlands and South East. It contains 
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policies which, within the East of England, relate to two growth 
locations: Bedford/ Kempston/ Marston Vale and Luton/ Dunstable/ 
Houghton Regis together with Leighton Linslade. The generic policies of 
the East of England Plan apply to the whole of Bedfordshire and 
complement policies in the Milton Keynes South Midlands Sub-Regional 
Strategy. Paragraphs 13.79 – 13.81 of the East of England Plan 
provide further information about the strategic planning framework for 
Bedfordshire. 

Purpose 

4.  The Plan’s main purpose is to provide a regional spatial framework for 
the period to 2021 for local authority land-use plans, local transport 
plans, and other strategies and programmes. It contains policies on 
matters including development strategy, transport, economic 
development, environment, minerals and waste. 

Other relevant matters 

Legal Challenges to the East of England Plan 

5. 'On 20 May 2009 the High Court upheld in part a challenge to the East 
of England Plan from Hertfordshire County Council and St Albans 
District Council because the Environmental Assessment Regulations 
had not been applied correctly by the Secretary of State. The judge 
held with regard to substantial greenfield urban extensions to Hemel 
Hampstead, Welwyn Garden City, and Hatfield, that no reasonable 
alternatives to development that might affect the green belt had been 
identified or examined. The judge therefore remitted policies H1, LA1, 
LA2, LA3 and SS7 to the Secretary of State to the extent identified in 
the Schedule to the Court Order  and directed that those parts of the 
RSS so remitted be treated as not having been approved or adopted. 
However, with regard to urban extensions to the north of Harlow, it 
was clear that development around the town was properly considered 
through an iterative process. A copy of the judgement is available 
here and a summary is available here.' 
 

6. On 27 August 2009 the City and District of St Albans challenged in the 
High Court policy H3 and the second sentence of paragraph 5.12 of the 
revision published on 20 July 2009 in so far as they deal with Gypsy 
and Traveller pitches. Basildon District Council has also challenged the 
approach to pitch provision and to allocating transit pitches and plots 
for travelling showpeople. The High Court has yet to consider the 
above challenges. In the meantime there is no change in the status of 
the above policy or paragraph. 
 

7. Further information on the legal challenges, and the process for 
'repairing' the RSS in light of paragraph 5 above can be found via the 
hyperlink below: 
 
http://www.go-
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east.gov.uk/goeast/planning/regional_planning/837825/?a=42496 
 

Annex D - Regional Spatial Strategy for the East Midlands 
 
Government Office and Regional Assembly Websites 
 
www.goem.gov.uk 
 
www.emra.gov.uk 
 

The RSS  
 
1. The final version of the East Midlands Regional Plan (RSS8) was 
published in March 2009. It replaces RSS8 issued by the Government in 
March 2005 except for paragraphs 1-70 of Section 6 comprising Part A of 
the Milton Keynes and South Midlands Sub-Regional Strategy (MKSM SRS) 
which remains extant. 
 
Structure Plans 
 
2. The East Midlands Regional Plan replaces all policies in adopted 
structure plans except for the Northamptonshire Structure Plan Policy 
SDA1 which remains extant. A schedule showing how structure plan 
policies have been replaced is appended to the Schedule of Proposed 
Changes published with this Plan.  

Geographical Scope 
 
3. The area covered by RSS consists of Derbyshire, Leicestershire, 
Lincolnshire, Northamptonshire and Nottinghamshire, and includes the 
unitary authorities of Derby, Leicester, Rutland and Nottingham. Attention 
is also drawn to Statutory Instrument 2004 No. 2207 The Town and 
Country Planning (Regions)(National Parks)(England) Order 2004) which 
states that those parts of the Peak District National Park that falls outside 
the East Midlands region shall, for land use purposes, be treated as falling 
wholly within the East Midlands region.  

Purpose  
 
4. The main role of the Regional Plan is to provide a strategy within which 
local authorities’ planning documents and Local Transport Plans can be 
prepared. As it forms part of the statutory ‘Development Plan’ it is also 
material to decisions on individual planning applications and appeals. 
However, the Regional Plan does not descend into site specific issues or a 
level of detail more appropriate to Local Development Frameworks and 
cross refers to, rather than repeats, national policy guidance where there 
is little to add at the regional level.  
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5. Instead, the Regional Plan provides a broad development strategy for 
the East Midlands up to 2026. It identifies the scale and distribution of 
provision for new housing and priorities for the environment, transport, 
infrastructure, economic development, agriculture, energy, minerals and 
waste treatment and disposal. The Strategy also provides the longer term 
planning framework for the Regional Economic Strategy (RES), prepared 
by the East Midlands Development Agency (emda), and should be used to 
inform the development of relevant non land-use strategies and 
programmes in the Region.  

Other relevant matters  

Milton Keynes & South Midlands Sub-Regional Strategy 
 
6. The Milton Keynes & South Midlands Sub-Regional Strategy relates to 
one of the four growth areas originally announced in the Government’s 
Sustainable Communities Plan published in February 2003. The strategy 
provides for increased levels of growth in Northamptonshire, in Bedford, 
Luton, Milton Keynes and Aylesbury and was prepared jointly by the 
Regional Assemblies for the East Midlands, the East of England and the 
South East.  

7. The Milton Keynes and South Midlands Sub-Regional Strategy (MKSM 
SRS) was adopted by the Secretary of State in March 2005 and covers the 
whole of Northamptonshire. It remains largely unaltered by the review of 
the Regional Plan except for two alterations relating to housing provision. 
Housing provision figures for Northamptonshire districts were not revised 
except for adding figures for the period 2021-26 and replacing the figure 
for the Northampton Implementation Area (NIA) for the period 2001-21 
as the original figure had been quashed following a successful High Court 
challenge in 2006. Apart from these additions the MKSM SRS is 
unchanged from that issued in March 2005 and Part A of the Strategy 
remains extant. Part B (Northamptonshire) is replaced in RSS8 from page 
116, paragraph 4.1.2 onwards. The housing figures will all be revised in a 
subsequent RSS review. 

 

Annex E - Regional Spatial Strategy for the South East of England 
 
Government Office and Regional Assembly Websites 
 
www.go-se.gov.uk 
 
www.southeast-ra.gov.uk 

The RSS  

1.  The final version of the South East Plan (RSS) was published on 6 May 
2009 and replaces RPG9 (2001), RPG9a (Thames Gateway Planning 
Framework) and RPG9b (Strategic Guidance for the River Thames), 
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where they apply to the South East region.  It also incorporates policy 
stemming from a number of partial reviews to RPG9 that were carried 
out since 2001.  The single exception is that the Part A statement of 
the Milton Keynes and South Midlands Sub-regional Strategy issued in 
March 2005 continues to apply.  In the event of any conflict, the RSS 
will take precedence. 
 
The consultation period on the Review of Policy M3 - Primary land-won 
aggregates and sub-regional apportionment was held between March 
and June 2009. It was subjected to an examination in public and the 
Panel Report was published on 1 December 2009. 

Structure Plan 

2. The South East Plan replaces all the saved and extended policies in the 
structure plans other than in the Oxfordshire Structure Plan 2016 
where saved and extended policies T7: Service areas, H2: Upper 
Heyford and M2: Sand and gravel have not been replaced by this RSS 
(Appendix 1 to the RSS sets out the policies in the Oxfordshire 
Structure Plan 2016 that are expressly replaced by policies in the 
RSS).  All the Kent & Medway Structure Plan 2006 policies will cease to 
have development plan status on 6 July 2009 when their three-year 
saved period ends. 

Geographical Scope 

3. When published in 2001 the area covered by RPG9 was larger, the RSS 
covers a smaller administrative area which includes Berkshire, 
Buckinghamshire, East Sussex, Hampshire, the Isle of Wight, Kent, 
Oxfordshire, Surrey and West Sussex. 
 
The counties of Bedfordshire, Hertfordshire and Essex are now part of 
the RSS for the Eastern Region, and Greater London is now covered by 
the Mayor's London Plan.  

Purpose  

4. The main purpose of the RSS is to provide a long term spatial planning 
framework for the region up to 2026.  It provides a spatial context 
within which Local Development Frameworks and Local Transport Plans 
can be prepared, as well as other strategies and programmes that 
have a bearing on land use activities.  These include the regional 
economic and housing strategies, as well as air quality, biodiversity, 
climate change, education, energy, community safety, environment, 
health and sustainable development.   
 
As part of the statutory “development plan”, policies in the RSS are 
material to decisions on individual planning applications and appeals.  
However, the RSS does not descend into site specific issues or a level 
of detail more appropriate to the local level, its specific to the region. 

November 2010        PT23 Spatial Strategies: Version 25 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=MKSMSRSA


Other relevant matters 
 
         Thames Basin Heaths Special Protection Area 

5. The Thames Basin Heaths Special Protection Area (TBH SPA) policy 
is finalised in policy NRM6 of the RSS (advice on TBH SPA in PT17, 
Appendix B will be updated shortly).  
 
Legal Challenges to the South East Plan 
 

6. In June 2009, The South East Plan was challenged in the High Court 
by six claimants.  The broad basis for five challenges is that the 
RSS is unlawful as the absence of a proper environmental 
assessment means that it is contrary to the Environmental 
Assessment Regulations.  In each case they seek to have the 
requirement for a review of the green belt boundaries and the 
housing allocations for the area south of Oxford and the Guildford 
area quashed. The final challenge related to Policy H2 bullet point 
(i) which refers to how Growth Points and eco-towns should be 
assessed in the RSS.  The Sealed Consent Order from the Court 
confirms that bullet point (i) of Policy H2 is deleted. However, the 
rest of the policy remains in force as published. A letter detailing 
the deletion and explaining the status of the rest of the Plan was 
sent to all Chief Planning Officers in the South East on 23 October 
2009. Government is considering its position on the remaining 
challenges. 

  

Annex F - Regional Spatial Strategy for the South West  
 
Government Office and Regional Assembly Websites 
 
www.gosw.gov.uk 
 
www.southwest-ra.gov.uk 

The RSS and emerging review 

1.  Regional Planning Guidance for the South West (RPG10) was published 
in September 2001. 

The draft Regional Spatial Strategy for the South West (RSS) was 
published for public consultation in June 2006. It was subjected to an 
examination in public and the Panel Report was published on 10 
January 2008. The Secretary of State published Proposed Changes to 
the draft Regional Spatial Strategy in July 2008.  Publication of the 
final version of the RSS is delayed pending consideration by CLG of the 
successful challenge to the East of England Plan. (see paragraph 5 
below). 
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Structure Plans 

2. Information about any remaining extended Structure Plan Policies will 
be included here once the final version of the Regional Spatial Strategy 
for the South West has been published. 

Geographical Scope 

3. The area covered by the RPG10 consists of Cornwall, Devon, Dorset, 
Gloucestershire, Somerset, Wiltshire, the former Avon area, and the 
Isles of Scilly. 

Purpose  

4. The main purpose of the RPG10 is to provide a regional spatial 
framework for the period to 2016 for local authority land-use plans, 
local transport plans, and other strategies and programmes. It 
contains policies on matters including development strategy, transport, 
economic development, environment, minerals and waste. 

The emerging Regional Spatial Strategy for the South West provides a framework 
for the period to 2026. 
 
 
 
 
Other relevant matters 
 
Further Sustainability Appraisal work 

5. The Government wishes to be satisfied that the Sustainability Appraisal 
of the 2008 Proposed Changes to the RSS tested reasonable 
alternatives to those Areas of Search for strategic housing, business 
and other development which were added or amended 
following consideration of the Panel's report. It has therefore decided 
to carry out a new Sustainability Appraisal, to ensure that alternatives 
to these elements of the proposals are properly tested and represent 
the most sustainable way forward for the Region. The new Appraisal is 
expected to take until early in the New Year. In the light of the 
Appraisal’s findings, the Government will then decide what  action to 
take to complete the RSS to provide clarity and certainty about the 
future framework for growth in the region. A GOSW Press Release is 
available here. This does not mean that the RSS is flawed or can be 
disregarded as a material consideration. Rather, that as a material 
consideration the weight to be given to the RSS (including its policies 
and proposals) is for the decision-maker to decide in the particular 
circumstances of a case. Following the above Press release, a letter 
(available here) was sent by GOSW to all Chief Executives in the 
South West on 21 December 2009 updating them on progress on the 
additional Sustainability Appraisal work.  That letter also set out their 
latest advice on the implications for planning decisions and LDFs.' 
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Annex G - Regional Spatial Strategy for the West Midlands  
 
Government Office and Regional Assembly Websites 
 
www.go-wm.gov.uk 
 
www.wmra.gov.uk 
 

The RSS and emerging review 

1.  When the Regional Spatial Strategy for the West Midlands (formerly 
known as RPG11) was published in June 2004, a number of further 
areas of work were identified. The West Midlands Regional Assembly, 
in partnership with regional stakeholders, is dealing with these further 
areas of work in three partial and phased revisions:- 

Phase 1 Revision - The Black Country 

     This is a sub-regional revision covering the Black Country and has 
reached the publication stage. Following the Examination in Public held 
in January 2007, the Secretary of State published and consulted on her 
Proposed Changes. The final RSS incorporating the Phase 1 revision 
was published in January 2008. 

Phase 2 Revision 

     The second phase of partial revisions to the RSS was launched in 
November 2005 and covers housing issues, employment, retail and 
centres, waste and certain elements of transport policy. In light of the 
Government’s agenda to increase house building across the country, 
Baroness Andrews expressed concern about the housing proposals put 
forward in the Phase Two draft revision. In view of this, the Minister 
asked the GO West Midlands to commission further work to look at 
options which could deliver higher housing numbers for consideration 
at Examination in Public. 

     The further work has been completed and the consultation period 
ended in December 2008. The Examination in Public into the Phase 2 
Revision took place between April and June 2009 and the Panel Report 
is expected in late Summer. 
 

Phase 3 Revision 

    The Phase 3 revision was launched on 27 November 2007. It covers a 
range of issues including critical rural services, gypsies, travellers and 
travelling showpeople, culture, sport and tourism, environmental issues 
including flooding and Green Belt and minerals. Further information on 
progress will be provided in due course. 
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Further information can be found at GO West Midlands Regional Planning. 

Structure Plans 

2. Although published, the Phase 1 Revision did not replace any of the 
policies that were extended on 7 September 2007. GO West Midlands 
are aware of the need to resolve this matter in the Phase 2 and 3 
revisions and are currently exploring which policies to replace. This 
issue may be resolved at the Examination in Public scheduled for 2009. 
Information about any remaining extended Structure Plan Policies will 
be included here once the situation becomes clearer.  

Geographical Scope 

3. The area covered by the RSS consists of Birmingham, Dudley, 
Coventry, Sandwell, Solihull, Walsall, Wolverhampton, Herefordshire, 
Shropshire, Staffordshire, Stoke-on-Trent, Telford & Wrekin, 
Warwickshire and Worcestershire. Attention is also drawn to Statutory 
Instrument 2004 No. 2207 The Town and Country Planning 
(Regions)(National Parks)(England) Order 2004) which states that the 
part of the Peak District National Park that falls within the West 
Midlands region (Staffordshire Moorlands district) shall be treated as 
falling wholly within the East Midlands region.  

Purpose 

4. The main purpose of the RSS is to provide a regional spatial framework 
for the period to 2021 for local authority land-use plans, local transport 
plans, and other strategies and programmes. It contains policies on 
matters including development patterns, transport, economic 
development, environment, minerals and waste. 

Other relevant matters 

5. None at present.  

 

Annex H - Regional Spatial Strategy for Yorkshire and the 
Humber 
 
Government Office and Regional Assembly Websites 
 
www.goyh.gov.uk 
 
www.yhassembly.gov.uk 

The RSS 
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1. The final version of the Regional Spatial Strategy, known as the 
Yorkshire and Humber Plan, was published in May 2008. 

Structure Plans 

2. The publication of the Yorkshire and Humber Plan coincided with a 
Direction under Schedule 8 of the 2004 Act to save policies in the Hull 
and East Riding Joint Structure Plan, which subsequently expired on 28 
June 2008. These have not, as yet, been replaced. There is no 
information, at present, as to whether they will be in future revisions.   

     The extended policies are as follows: DS3 (Towns), DS4 (Smaller 
Settlements), DS7 (Development infrastructure), H4 (Housing 
Renewal),  H7 (Housing in rural areas), EC1 (Strategic focus for 
employment areas – existing urban areas), EC2 (East-west multi-
modal freight transport corridor), EC3 (North-south multi-modal freight 
transport corridor), EC5 (Making the best use of existing employment 
land & premises) T3  (Strategic highway network), T4 (Strategic 
waterways and ports), T5 (Strategic public transport corridors), T6 
(Strategic public transport interchanges), SP1 (Settlement character), 
SP2 (Vibrant centres), SP3 (Important open areas), SP4 (Landscape 
character), SP5 (Design of new development), ENV2 (Strategic nature 
conservation sites), ENV3 (Species protection), ENV4 (Strategic habitat 
corridors), ENV6 (Built & historic assets), ENV7 (Archaeological 
remains), NAT6 (Coastal management).  

Geographical Scope 

3. The area covered by the RSS consists of the metropolitan districts of 
South and West Yorkshire (apart from those parts of Barnsley, 
Sheffield and Kirklees falling within the Peak District National Park 
which is covered in its entirety by RPG for the East Midlands), the City 
of York, the County of North Yorkshire and the whole of the North York 
Moors and Yorkshire Dales National Parks (including those parts within 
the Redcar and Cleveland and South Lakeland districts), the City of 
Kingston-upon-Hull, and the East Riding of Yorkshire, North 
Lincolnshire and North East Lincolnshire districts. Further advice on 
National Park coverage is set out in Statutory Instrument 2004 No. 
2207 The Town and Country Planning (Regions)(National 
Parks)(England) Order 2004. 

Purpose  

4. The main purpose of the revised RSS is to provide a regional spatial 
framework for the period to 2026 for local authority land-use plans, 
local transport plans, and other strategies and programmes. It 
contains policies on matters including the regional spatial strategy, 
economy, housing, transport, social infrastructure, built and natural 
environment, and resource management. 

Other relevant matters 
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5. None at present. 

 

Annex I - Regional Spatial Strategy for the North West  
 
Government Office and 4NW The Regional Leaders Forum 
(replacing from 15 July 2008 the North West Regional Assembly) 
Websites 
 
www.go-nw.gov.uk 
 
www.4nw.org.uk 
 

The RSS 

1. The final version of the North West of England Plan - Regional Spatial 
Strategy to 2021 was published in September 2008. In July 2009 4NW 
submitted a partial revision of the RSS for the North West proposing 
two new policies dealing with the accommodation needs for Gypsy & 
Traveller, and Travelling Showpeople communities, and a revision to 
an existing RSS policy covering specific matters on regional car parking 
standards. 

Structure Plans 

2. The North West of England Plan replaces Structure Plan policies saved 
or extended under transitional provisions of Schedule 8 to the Planning 
and Compulsory Purchase Act 2004. The policies which are replaced 
are listed in Chapter 15 pages 162-166 of the RSS. Also listed are 
those Structure Plan policies which have been extended because they 
have not been replaced by The North West of England Plan and, which 
will continue to be saved until they are replaced by a future RSS 
revision; they are: 

Joint Cumbria and Lake District Structure Plan – Adopted April 
2006: ST4: Major Development Proposals, ST5: New Development and 
Key Service Centres outside the Lake District National Park, EM13: 
Employment Land Provision, EM14: Development of Employment Land 
for other Purposes, EM 16: Tourism, H19: Affordable Housing outside 
the Lake District National Park, H20: Housing in the Lake District 
National Park, H21: Allocation of Sites within the Lake District National 
Park for Social Housing, H22: Exception Sites within the Lake District 
National Park, T29: Safeguarding future transport schemes, T30: 
Transport Assessments, T31: Travel Plans, T33: Telecommunications, 
E35:Areas and Features of nature conservation interests other than 
those of national and international importance, E37: Landscape 
Character, E38:Historic Environment, R44: Renewable Energy outside 
the Lake District National Park and AONBs, R45: Renewable Energy in 
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the Lake District National Park and AONBs, R47:Mineral Extraction 
outside the Lake District National Park and AONBs, R48:Mineral 
Extraction in the Lake District National Park and AONBs, R49:Waste 
recovery facilities, R50:Thermal treatment and energy recovery from 
waste plants, R51:Residual waste and landfill. 
 
Joint Lancashire Structure Plan: Policy 29 Sites for Gypsy and 
Traveller Families 
 
Joint Cheshire Structure Plan: GEN5: Jodrell Bank Zone, GEN8: 
Regional Parks, HOU6: Caravan Sites for Gypsies, T4: Strategic 
Improvements to Transport Network, T5: Former Railway 
Infrastructure, T7: Parking, T8: Improvements to rail network, T9: 
Motorway and truck road schemes, T10: Roadside services, TR3: Visitor 
Accommodation, TR4: Golf Courses and other extensive outdoor 
recreation. 

Geographical Scope 

3. The area covered by the RSS consists of the counties of Cheshire, 
Cumbria and Lancashire; the metropolitan districts in Manchester and 
Merseyside, and the unitary authorities of Blackburn-with-Darwen, 
Blackpool, Halton and Warrington. Attention is also drawn to Statutory 
Instrument 2004 No. 2207 The Town and Country Planning 
(Regions)(National Parks)(England) Order 2004) which states that the 
part of the Peak District National Park that falls within the North West 
region shall be treated as falling wholly within the East Midlands 
region. Similarly, the part of the Yorkshire Dales National Park that 
falls within the North West region shall be treated as falling wholly 
within Yorkshire and the Humber region. 

Purpose  

4. The RSS provides the spatial plan for the development of the region, 
and the policy framework for employment, housing, transport and the 
environment. It sets the framework for the production of Local 
Development Frameworks and Local Transport plans. It is part of the 
statutory development plan for every local authority in the North West 
and provides a framework for development and investment to 2021. 

Other relevant matters 

5. None at present. 

http://www.legislation.hmso.gov.uk/si/si2004/20042207.htm
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PT24 CARAVANS  
 
 

The Planning Inspectorate provides advice to Inspectors to assist them 
in carrying out their role consistently and effectively. The Inspectors’ 
Handbook provides advice on procedural and policy matters drawing 
on relevant Court judgements and the practical experience of 
Inspectors.  

 
The Planning Inspectorate continually updates the Handbook to reflect 
policy changes, Court decisions and practical experience. In the 
unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not be 
given any weight. 
 

 

WHAT'S NEW SINCE MARCH 2007 
 
Paragraph 18 of the chapter has now been revised to refer to Annex B of the  
Good Practice Guide on Planning for Tourism (2006). This previously referred to 
Annex C of PPG21, which has now been cancelled. 

This chapter has been updated by moving the section on travelling showpeople to 
Chapter PT7: gypsy casework and to reflect the changes to government advice 
and recent case law. 

 
Changes to paragraph 13(2) of Annex A regarding the definitions for twin-unit 
caravans following amendments made by The Caravan Sites Act 1968 and Social 
Landlords (Permissible Additional Purposes) (England) Order 2006 (Definition of 
Caravan) (Amendment) (England) Order 2006 (SI 2006/2374) and The Caravan 
Sites Act 1968 (Amendment) (Wales) Order 2007. The changes relate to an 
increase in dimension of these caravans. 
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Relevant Guidance 

 
Caravan Sites and Control of Development Act 1960 
 
Caravan Sites Act 1968 
 
Town and Country Planning (General Permitted Development) Order 1995 
[Parts 4, 5 and 27 of Schedule 2] 
 
Circular 23/83 (WO 32/83) – Model standards for touring caravan sites 
 
Circular 14/89 (WO 23/89) – Model standards for permanent residential 
sites and static holiday caravan sites 
 
PPS 7 Paragraph 39 for static holiday and touring caravan parks and 
Annex A paras 12-3 for temporary caravan siting for agricultural need. 
 
Good Practice Guide on Planning & Tourism (2006) Annex A paragraphs 
19 to 23 inclusive – Holiday, touring caravans and chalet parks; Annex B 
– Seasonal and holiday occupancy conditions (including model conditions 
of East Riding of Yorkshire Council) 
 
PPS25 – Development and Flood Risk [Annex D Tables D2 & D3 & 
paragraph D19 – Flood Risk Vulnerability Classification] 
 
Precedent Index – Caravans 
 
‘Enforcement’ Judgement Summaries and High Court ‘Blue’ Notes: 
 
HC/126, Chichester DC v SSE & Holdens Farm Caravan Park Ltd – 
seasonal occupancy condition 
 
HC/138 W D Leyshon v SSW & Monmouth BC – seasonal occupancy 
condition 
 
HC/246, J.908 Forest of Dean DC v SSE & Howells – limitations versus 
conditions 
 
J.417 Restormel BC v SSE and Rabey – purpose of stationing, primary or 
ancillary use  
 
J.459 Backer v SSE and Wealden DC – definition, whether adapted for 
human habitation 
 
J.550 Wealden DC v SSE and Day – stationing for purpose ancillary to 
lawful use for agriculture 
 
J.698 Wyre Forest DC v SSE and Allens Caravans (Estates) Ltd – 1960 Act 
definition applies for planning purposes 
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J.706 Babbage v N Norfolk DC - site licence condition, removal of 
caravans  
 
J.716 Newbury DC v SEE and Gore – consider upholding enforcement 
notice if granting pp for only part of site 
 
J.888 Carter v SSE and Carrick DC – definition; must be transportable in 
one piece when assembled  
 
J.1007 Measor v SSETR and Tunbridge Wells BC – simply because all 
caravans are defined as ‘structures’ does not make them buildings 
 
J.1126 Brown v FSS and Chelmsford BC – operations to convert caravan 
into building, including timber cladding 
 
J.1155 Green v FSS, Canterbury CC and Jones – whether structures still 
caravans for purpose of applying relevant gypsy site policy  
 
J.1172  R oao Childs v FSS & Test Valley BC – whether increase in 
numbers of caravans specified in lawful development certificate from 4 to 
8 can amount to a material change of use  
 
 
Article: When is a chalet a caravan? – [1990] JPL 724 
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CARAVANS IN GENERAL 

Statutory Framework 

1. The main statute is the Caravan Sites and Control of Development Act 
1960 (CSCDA) which gives local authorities powers of control, principally 
through the site licensing system.  Part II of the Caravan Sites Act 1968 
(CSA) has been repealed by S80 of the Criminal Justice and Public Order 
Act 1994 (CJPOA), but the definitions in Part III of the CSA remain in 
force.  The Mobile Homes Act 1983 is not relevant to the considerations 
likely to arise on appeal.  Parts 4, 5 and 27 to Schedule 2 of the Town and 
Country Planning (General Permitted Development) Order 1995 (GPDO) 
contain certain permitted development rights and Article 1 imports the 
definitions of "caravan" and "caravan site" from the CSCDA for the 
purposes of interpreting the Order.  For the purposes of the Act, S336(1) 
of the Town and Country Planning Act 1990 adopts the definition of 
"caravan site" in the CSCDA.  The definitions of Model Standards are 
issued by the Secretary of State – see Circulars 23/83 and 14/89. 
 

Definitions  

2. Specific definitions are provided in the legislation for "caravan", "twin-
unit caravan" and "caravan site". Further guidance is given in section 1 of 
the Precedent Index. When determining whether a structure is a caravan 
Inspectors need to have regard to all material elements of the statutory 
definition and to demonstrate that they have done so in their reasoning.  
In short: there has to be a structure; it has to be designed or adapted for 
human habitation; and that structure must be capable of being moved as 
a single structure.  A structure composed of not more than two separately 
constructed sections which are designed to be assembled on site, and, 
when assembled, is physically capable of being moved by road – but not 
necessarily the roads which lead to the site – is not excluded from this 
definition only by virtue of the fact that it cannot lawfully be so moved. 
The dimensions of such a structure, when assembled, must not exceed 
the limits specified in s13(2) of the CSA, but it should be noted that those 
size limits do not apply to a structure composed of more than 2 separately 
constructed sections. ‘De minimis’ excess over statutory dimensions can 
be ignored. Inspectors regularly discount gutters, small eaves overhangs 
etc from their calculations, but this is a matter of fact and degree for the 
individual Inspector’s discretion. 
 
3. If a site is used for the storage or display of caravans it does not come 
within the definition of a caravan site, since the caravans would not be 
stationed for the purposes of human habitation; it would be a materially 
different use.  The stationing of a single caravan on land for the purposes 
of human habitation constitutes use of that land as a caravan site. In 
Backer v SSE [1983] JPL 602 (J.459) it was held that a van which was 
capable of being lived in, because it contained a bed and a cooking stove, 
was not a caravan within the above definition unless it had either been 
designed for human habitation or had been physically altered in some way 
for that purpose. "Caravan" may include structures, such as chalets, 
provided they fall within the statutory definition, but which would not be 
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regarded as a caravan in the ordinary usage of the word, and the term 
"caravan", when used in a formal document under the Planning Acts, has 
the meaning given by the CSCDA - Wyre Forest DC v SSE [1990] 1 All ER 
780, HL (J.698).  There is no need for the caravan to be mobile in the 
sense of being able to be moved on its own wheels and axles provided it 
can be picked up intact, including its floor and roof, and put on a lorry by 
a crane or hoist.  In the case of a twin unit mobile home the whole must 
be so transportable.  The Act contemplates a single unit, not component 
parts which have to be dismantled before being moved - Carter v SSE 
[1994] The Times 6 Apr 94 & [1995] JPL 311 CA (J.888). 
 

Site licensing and planning control 

4. To be lawful, a residential caravan site requires a planning permission 
or Certificate of Lawful Development and a site licence granted by the 
local authority under Part I of the CSCDA.  A licence can only be granted 
in respect of a site which is lawful for planning purposes.  Stationing a 
caravan for human habitation without a site licence is a criminal offence 
(CSCDA S1(2)).  Licences may regulate matters such as the numbers of 
caravans and periods of stationing; the types of caravans; the positioning 
of caravans, other structures, vehicles and tents; the landscaping and 
amenity of the land; security against fire; and the securing of adequate 
sanitary facilities and other services.  The authority has a wide discretion 
as to the conditions that may be attached to a licence, but they must be 
related to the physical use of the land and be imposed because they are 
necessary or desirable in the interests of caravan dwellers on the site or 
the public at large.  Moreover, the reasons for attaching any condition 
must be reasonably related to licensing and not planning considerations 
alone, although there may well be some overlap between the application 
of the two codes in practice.  Where there is a planning justification for 
restricting activities on a caravan site, the restriction must be imposed by 
the planning permission (see para 16 below).  In Babbage v North Norfolk 
DC [1990] JPL 411 (J.706) the Court of Appeal held that a condition 
requiring caravans to be removed in winter could not be imposed on a 
licence since in that case it related solely to the planning reason of the 
visual amenities of other land – the planning permission was 
unconditional. 
 
5. Under S2 of the CSCDA no site licence is required for the use of land as 
a caravan site in any of the circumstances specified in the First Schedule 
to the Act. The circumstances specified in paragraphs 2 to 10 of that 
Schedule are relevant to permitted development rights under Part 5 of 
Schedule 2 to the General Permitted Development Order 1995. 
 

The need for planning permission  

6. Generally the use of land for the stationing of caravans, whether or not 
for human habitation, will involve a material change of use.  However, the 
purpose for which the caravan is being stationed on the land – storage, 
display for sale, human habitation – is important since the phrase 
"stationing of a caravan on land" does not, by itself, indicate a use of that 
land.  The purpose should be clearly stated in the planning application or 
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in the allegation in an enforcement notice.  On an enforcement appeal, it 
will normally be appropriate to correct such an omission in the allegation, 
provided the purpose at the time the notice was issued can be ascertained 
from the evidence, rather than quash the notice as uncertain. 
 
7. A caravan is not generally accepted to be a building provided it retains 
its mobility (see paragraph 3 above).  In Measor v SSETR & Tunbridge 
Wells BC [1999] JPL 182 (J.1007) it was said that generally a mobile 
caravan would not satisfy the definition of a building, due to its lack of 
permanence and attachment to the ground.  A conclusion, that all 
caravans are structures and therefore buildings, offended against the 
provisions of Parts III and VII of the 1990 Act and against common sense. 
 
8. Consequently, for a structure that is prima facie a caravan to become a 
building – and thus operational development rather than a change of use 
– there must be a very substantial degree of affixation to the land on 
which it stands before such development would constitute building 
operations. The enclosing of the void under the caravan and the 
construction of a porch, for example, though operations in themselves, 
would not necessarily render the stationing of the caravan on the land 
operational development. Where physical works to a caravan/mobile home 
are more drastic then a structure may be the end result. In R on behalf of 
Green v First Secretary of State & Others [2005] EWHC 691 (Admin) 
(J.1155), it was held, in a gypsy case, that if two of three mobile units, as 
alleged in an enforcement notice, were incapable of being moved as a 
single unit they were therefore no longer caravans.  Moreover, in Brown & 
Brown v First Secretary of State & Chelmsford BC [2003] EWHC 2800 
(Admin) (J.1126), it was found that two mobile homes bolted together 
could be considered a structure.  Cladding of the two conjoined mobile 
homes was not substantially completed before a period of four years 
before the issuing of the enforcement notice had expired, so an appeal 
under section 174(2)(d) of the 1990 Act as amended failed.  For further 
discussion of this topic see sections 10 to 13 of "Caravans" in the 
Precedent Index. 
 
9. There are some instances where the stationing of a caravan will not 
involve development.  Under S55(2)(d) of the 1990 Act, use of any 
buildings or other land within the curtilage of a dwellinghouse for any 
purpose incidental to the enjoyment of the dwellinghouse as such, does 
not involve development for the purposes of the Act.  Thus the stationing 
of a caravan used for touring holidays within the curtilage of a 
dwellinghouse would be an incidental purpose.  A caravan used to provide 
additional primary residential accommodation, on the other hand, would 
be part of the residential use provided it was comprised within a single 
residential planning unit.  But in neither case, would development be 
involved, either by virtue of s55(2)(d) or because there had not, as a 
matter of fact and degree, been a material change of use of the relevant 
planning unit from use as a single dwellinghouse. Care is necessary in 
reaching such a conclusion, since the nature of the residential use of the 
caravan is important.  Use for additional sleeping accommodation alone, 
or for some other purpose which is an integral part of the normal domestic 
activities of the household, would not constitute development, but use to 
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accommodate a separate family unit in a new separate residential 
planning unit would do so. 
 
10. In the case of non-dwellinghouse curtilages or planning units, 
caravans may be used to accommodate an activity comprising the lawful 
primary use or for a purpose ancillary to that use. Examples are the use of 
a caravan for overflow bedroom accommodation (primary use), or for staff 
sleeping accommodation (ancillary use) eg within the curtilage of an hotel 
- Restormel BC v SSE [1982] JPL 785 (J.417).  The stationing of a caravan 
for a purpose that comprises the lawful primary use, or a use ancillary 
thereto, does not involve a material change in the use of the land.  
Similarly, the stationing of a caravan for an agricultural purpose on land in 
use for agriculture as defined in S336(1) of the 1990 Act (not the GPDO 
test of "agricultural land") does not involve development, since use for the 
purposes of agriculture is not development by virtue of S55(2)(e) - 
Wealden DC v SSE & C Day [1988] JPL 268 (J.550/618).  It is important 
to distinguish between, for example, use to store feed or for an animal 
shelter and use for recreation or to house a farm worker; the latter two 
involving development.  Any such assessment must be made on the 
particular circumstances of the case as a matter of fact and degree. E 
Note T1 discusses the danger of accepting that any residential use, 
including use as a caravan site, is ever incidental or ancillary to some 
other main use of land.  
 
11. Even when development is involved, an express grant of permission 
may not be required.  Permitted development rights arise under Parts 4, 5 
and 27 of Schedule 2 to the GPDO.  Part 4 rights arise under Class A, 
which would include a caravan within the term "moveable structures" if 
required temporarily in connection with and for the duration of operational 
development, (but not for residential occupation which is use of land as a 
caravan site – but see Class A of Part 5 – paragraph 9 of Schedule 1 of 
CSCDA).  Class B rights to use land for any purpose for not more than 28 
days in a year do not apply to the use of land as a caravan site (B.1(b)), 
although they do apply to the use of land for camping.  However, where 
the use is for some other purpose Class B rights include the bringing of a 
moveable structure onto the land in connection with that other purpose. 
 
12. Permitted development rights under Class A of Part 5 concern use of 
land as a caravan site in the circumstances specified in paragraphs 2 to 10 
of Schedule 1 to the CSCDA.  Condition A.1 requires the caravan to be 
removed as soon as reasonably practicable after the specified 
circumstances cease to exist. Thus, for example, a caravan on agricultural 
land used to house a seasonal worker (Paragraph 7) cannot be left on the 
land between periods of seasonal occupation.  However, a permanent site 
used by seasonal workers does not come within this provision (North v 
Brown [1974] 231 EG 737).  Class B of Part 5 gives permitted 
development rights for development required by a condition of a site 
licence for the time being in force.  Part 27 rights are limited to use by 
members of certain recreational organisations holding an exemption 
certificate under S269 of the Public Health Act 1936, such as the Scout 
Association and the Caravan Club. 
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Planning policy 

13. In general, mobile home sites will fall to be considered in the same 
way as normal residential development.  Consequently, there will be no 
need to provide specific allocations for caravans and mobile homes for the 
settled community in local development documents, except where 
deemed necessary in leisure and tourism locations. 
 
14. The rôle of caravans in providing temporary accommodation for farm 
workers has been redefined in Annex A of PPS7, paragraphs 12 and 13.  
In particular, if a new dwelling is found to be essential to support a new 
farming activity, it should normally be provided for in a caravan or other 
temporary dwelling for the first three years.  A caravan should also satisfy 
the functional need test, as well as other criteria.  No longer is there 
reference to the evidence of need being inconclusive in agricultural 
caravan cases.  It would be inappropriate to allow a temporary permission 
for a caravan in a location that would be unsuitable for a permanent 
agricultural dwelling, not least since it might become the focus for 
agricultural buildings on the holding such that a different site for a 
permanent dwelling could not reasonably be required at a later stage. 
 
15. Paragraph 39 of PPS7 and paragraphs 19 to 23 inclusive of Annex A to 
Good Practice Guide on Planning for Tourism (2006) provide advice on 
development involving holiday and touring caravans. 
 

Conditions on planning permissions 

16. The general advice in Circular 11/95 applies and, in the case of 
seasonal and holiday occupancy conditions, it is supplemented by the 
advice in Annex B to Good Practice Guide on Planning for Tourism (2006).  
Where a temporary permission is given to station a caravan on land for a 
particular purpose, it is appropriate, in the interests of clarity and so as to 
avoid problems of enforcement, that the condition should require both the 
use to cease and the caravan to be removed from the land at the end of 
the temporary period.  Caravans permitted for agricultural workers should 
also be subject to the normal agricultural occupancy condition. 
 
17.  It should be remembered that permission to put even one caravan on 
land amounts to the use of the land as a caravan site, as defined in S1(4) 
of the CSCDA, and that an increase in numbers of caravans on the same 
area of land will not necessarily amount to a material change of use of the 
land by intensification or otherwise.  Where it is important, in planning 
terms, to ensure that the scale of the use is not increased, it will be 
necessary to specify by condition the maximum number of caravans, even 
where the description of the proposal in the planning application refers to 
the siting of a specific number of caravans.  A form of wording is as 
follows: 

"No more than __ caravan(s) shall be stationed on the land 
at any time." 

In R oao Childs v FSS & Test Valley BC, [2005] EWHC 2368 (Admin) 
J.1172, the Site had been granted a lawful development certificate (LDC) 
for a residential caravan site for 4 caravans.  A S192 LDC had been 
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refused for use as residential caravan site for 8, 15, 30 and 50 caravans.  
A notion that the specified number of 4 was “merely surplusage” was 
rejected.  It was important that LDCs provided precision and, where 
appropriate, an intensity of use.  This was not comparable to the situation 
within a Use Class.  The Inspector’s conclusion, that a proposed use for 8 
caravans would be a material change of use, based on a change in the 
character of the use and taking into account the impact on the immediate 
surroundings including visual amenity and traffic, was a decision he was 
entitled to take. 
 
18. Similarly, if the nature of the use, the length of stay or period of use 
of the caravan site is to be controlled, a condition should be imposed to 
this effect; a limitation in the description of the development to be 
permitted would not be enforceable if a use was later instituted which, 
although not fitting the precise description, was not materially different 
(see Forest of Dean DC v SSE & Howells [1995] JPL 937, HC/246, J.908).  
It is incorrect to refer to "touring caravans" in conditions since they are 
moveable by definition and some people live in towable caravans all year 
round; site for "caravans on tour" would be more appropriate.  The Courts 
have held that "holiday accommodation" could be given an ascertainable 
meaning (Chichester DC v SSE & Holdens Farm Caravan Park Ltd [1992] 
HC/126) and the advice in Annex B of the Good Practice Guide on 
Planning for Tourism (2006) distinguishes between conditions limiting 
accommodation to seasonal or holiday occupancy.  Inspectors need to be 
clear in their justification when deciding which restriction to adopt.  Where 
it is necessary for planning purposes to control the location of caravans or 
ancillary activities on a large planning unit to which the permission will 
relate, it will be necessary to do this by condition since the movement of a 
caravan, or any ancillary activity within a lawful caravan site, does not 
involve development.  In enforcement cases it may be necessary to 
restrict any permission by upholding the notice in respect of any area 
from which it is not to benefit - Newbury DC v SSE and Gore [1991] JPL 
555 (J.716). 
 
19. When attaching conditions to a planning permission Inspectors should 
maintain the fundamental distinction between the planning concern about 
the impact of the use on the proper planning of the area and the licensing 
concern with the internal arrangements of the site and the provision of 
adequate on-site facilities.  That is not to say that in some, perhaps many, 
circumstances, limitations on the numbers of caravans, the part of the site 
to be used for stationing caravans or the colour of static caravans, for 
example, will not be matters of legitimate planning concern requiring 
control through planning conditions.  The sound advice that adequate 
planning reasons must be given in the decision letter for the imposition of 
conditions is especially apposite where the matter could also be controlled 
through the licence. 
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ANNEX A – Definitions 
 
Sub-section 29(1) CSCDA 
 
 “caravan” means any structure designed or adapted for human 

habitation, which is capable of being moved from one place to another 
(whether by being towed, or by being transported on a motor vehicle 
or trailer) and any motor vehicle so designed or adapted, but does not 
include:- 

 
(a) any railway rolling-stock, which is, for the time being, on rails 

forming part of a railway system or 
(b) any tent. 

 
Sub-sections 13(1) & (2) CSA 
 
 Twin-unit caravans 
 
 13(1)  A structure designed or adapted for human habitation which:- 

(a)  is composed of not more than two sections separately   
constructed and designed to be assembled on a site by means  
of bolts, clamps or other devices; and  

(b)  is, when assembled, physically capable of being moved by road  
from one place to another (whether by being towed, or by being  
transported on a motor vehicle or trailer), 

shall not be treated as not being (or as not having been) a caravan 
within the meaning of Part I of the Caravan Sites & Control of 
Development Act 1960 by reason only that it cannot lawfully be so 
moved on a highway when assembled. 
 
13(2)  For the purposes of Part I of the Caravan Sites & Control of 
Development Act 1960, the expression “caravan” shall not include a 
structure designed or adapted for human habitation, which falls within 
paragraphs (a) and (b) of the foregoing subsection if its dimensions, 
when assembled, exceed any of the following limits amended by the 
The Caravan Sites Act 1968 and Social Landlords (Permissible Additional 
Purposes) (England) Order 2006 (Definition of Caravan) (Amendment) 
(England) Order 2006 (SI 2006/2374) and The Caravan Sites Act 1968 
(Amendment) (Wales) Order 2007, namely:- 

(a)  length (exclusive of any drawbar):- 65.616 feet (20m); 
(b)  width:- 22.309 feet (6.8m); 
(c)  overall height of living accommodation (measured internally 

from the floor at the lowest level to the ceiling at the highest 
level):- 10.006 feet (3.05m), 

 
Subsection 1(4) CSCDA 
 
 “caravan site” means land on which a caravan is stationed for the 

purposes of human habitation and land which is used in conjunction 
with land on which a caravan is so stationed. 

PT24 – Caravans                        Version 4 – May 2009                               Page 11 of 12 

http://www.opsi.gov.uk/si/si2006/uksi_20062374_en.pdf
http://www.opsi.gov.uk/si/si2006/uksi_20062374_en.pdf
http://www.opsi.gov.uk/si/si2006/uksi_20062374_en.pdf
http://www.opsi.gov.uk/legislation/wales/wsi2007/wsi_20073163_en_1
http://www.opsi.gov.uk/legislation/wales/wsi2007/wsi_20073163_en_1


PT24 – Caravans                        Version 4 – May 2009                               Page 12 of 12 

ANNEX B – Part 5 Permitted Development Rights 
 
Summary of paragraphs 2-10 of the First Schedule to CSCDA 
 
2. Use of land as a caravan site by a person travelling with a caravan for 

one or two nights, provided no other caravan stationed for the 
purposes of human habitation is on the land or adjoining land in the 
same occupation during the period, and that during the preceding 
twelve months the land was not so used for more than 28 days. 

 
3. Use of land as a caravan site on holdings of five acres or more, 

provided such use of the land and adjoining land in the same 
occupation did not exceed 28 days during the preceding twelve 
months, and not more than three caravans were so stationed at any 
one time. 

 
4. Use of land as a caravan site, which is occupied and supervised by an 

organisation that holds a certificate of exemption granted under 
paragraph 12 of the Schedule if the use is for the purposes of 
recreation. 

 
5. Use of land as a caravan site where it has been certified by an 

exempted organisation, provided not more than 5 caravans are at the 
time stationed on the land for the purposes of human habitation.  The 
certification is for use by the organisation’s own members for the 
purposes of recreation.  The certificate is renewable after a maximum 
period of a year. 

 
6. Use of land as a caravan site under the supervision of an exempted 

organisation for a meeting for its members lasting not more than 5 
days. 

 
7. Use of agricultural land as a caravan site for the accommodation 

during a particular season of farm workers employed on land in the 
same occupation. 

 
8. Use of land as a caravan site for the accommodation during a 

particular season of forestry workers employed on land in the same 
occupation. 

 
9. Use as a caravan site of land forming part of or adjoining land on 

which permitted building or engineering operations are being carried 
out, where accommodation is for people employed in connection with 
the operations. 

 
10. Use of land as a caravan site by travelling showpeople belonging to a 

certificated organisation who are travelling for the purposes of their 
business, or who have taken up winter quarters (Note:- the Part 5 
Class A.2 exclusion of winter quarters from permitted development 
rights). 



CHAPTER CT2 - COMPULSORY PURCHASE AND 
OTHER ORDERS  

 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying out 
their role consistently and effectively. The Inspectors’ Handbook provides advice on 
procedural and policy matters drawing on relevant Court judgements and the 
practical experience of Inspectors.  

 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that conflict 
arises between national policy and guidance, and a part of the Handbook, that 
particular part will not be given any weight.  
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1   Introduction 

1.1 This section of the Inspectors’ Handbook is a guide to the work of PINS 
undertaking work on compulsory purchase and other Orders apart 
from those under the Housing Acts (IH Chapter CT8), public rights of 
way (Chapter CT3), tree preservation (Chapter PT9, Listed Buildings 
Chapter 3A) and those relating to water and sewerage (Chapter PT15).  
It complements the general advice in Chapter GP4 and Chapter GP13 
about the conduct of inquiries and the reporting of such cases, and 
provides information on various types of Order.   

An Inspector may, within the normal confines of the legislation and 
case-law, vary any arrangements described by this guidance. 

1.2 This chapter advises on: 

(a) general CPO policy; 

(b) pre-inquiry action; 

(c) conduct of CPO inquiries; 

(d) CPOs dealt with by written representations; 

(e) reporting; 

(f) costs and charges; 

(g) types of CPO; 

(h) grounds of objection to CPOs; 

(i) compulsory purchase and special kinds of land; and 

(g) other Orders. 
 

1.3 Relevant Statutory Sources and Guidance 
 

England 
 
Planning and Compulsory Purchase Act 2004 
Town and Country Planning Act 1990 (as amended) 
Acquisition of Land Act 1981 (as amended) 
SI 2004 No. 2595 Compulsory Purchase of Land (Prescribed Forms) 
(Ministers) Regulations 20041  
SI 2004 No. 2594 Compulsory Purchase of Land (Written 
Representation Procedure) (Ministers) Regulations 2004 
SI 2007 No. 3617 The Compulsory Purchase (Inquiries Procedure) 
Rules 2007 
ODPM Circular 06/2004 Compulsory Purchase Orders and the 
Crichel Down Rules2 3 

                                       
1 Prescribed forms do not apply where the acquiring/confirming authority is the National Assembly for Wales 
2 Memorandum of the Circular does not apply to Wales 
3 Appendix C to Part 1 of the Memorandum is cancelled by DCLG 04/2010 (except those prior to 1/12/08) 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0405A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9008A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=public_general_act_chapter_67
http://www.legislation.gov.uk/uksi/2004/2595/contents/made
http://www.legislation.gov.uk/uksi/2004/2595/contents/made
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI20082595A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI20082595A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=3617A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=3617A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0604A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0604A
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DCLG Circular 01/2008 The Compulsory Purchase (Inquiries 
Procedure) Rules 2007 
DCLG Circular 03/2009 Costs Awards in Appeals and other Planning 
Proceedings 
DCLG Circular 04/2010 Compulsory Purchase and the Crichel Down 
Rules 

 
Wales 
 
NAFWC 14/2004 Revised Circular on Compulsory Purchase Orders 

Please contact PINS Wales for Emerging Guidance 
SI 1994 No. 512 Compulsory Purchase by Non-Ministerial Acquiring 
Authorities (Inquiries Procedure) Rules 19904 

SI No. 1994 No. 32643 
Compulsory Purchase by Ministers (Inquiries Procedure) Rules 
1994 

1.4 Glossary of Abbreviations Used 
 
The following standard abbreviations are used in this section: 
 
ALA  Acquisition of Land Act 1981 (as amended) 
CPO  Compulsory Purchase Order 
GoL  Government Office for London 
HCA  Homes and Communities Agency 
IP Rules The Compulsory Purchase (Inquiries Procedure) Rules 

2007 
LPA Local Planning authority  
NULAD National Unit for Land Administration and Disposal 
PCPA Planning and Compulsory Purchase Act 2004 
PIM Pre-Inquiry Meeting 
SPP Special Parliamentary Procedure 
SSCLG Secretary of State for Communities and Local 

Government 
TCPA Town and Country Planning Act 1990 (as amended) 
 
 

1.5 Definitions 
 

Acquiring Authority means the Minister, local authority, Homes and 
Communities Agency or other person who may be authorized to 
purchase land compulsorily (Section 7 of the ALA). 

Confirming Authority means when the acquiring authority is not a 
Minister, the Minister having power to authorize the acquiring authority 
to purchase the land compulsorily (Section 7 of the ALA) 

Authorizing Authority is the confirming authority in the case of a 
non-Ministerial Order, or the ‘appropriate authority’ in the case of a 
Ministerial Order. The Minister is the appropriate authority except in 

                                       
4 These Rules apply in Wales until such time as they are revoked by Welsh Ministers 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=978011754006A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=978011754006A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9780117541009A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9780117541009A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=142004A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=01/1990
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=01/1990
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI_1994_3264
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI_1994_3264
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the case of an Order proposed to be made in the exercise of highway 
land acquisition powers where the Secretary of State for Transport and 
the Planning Minister will act jointly as the appropriate authority (see 
paragraphs 11 - 13 of Circular 01/2008). 

Remaining Objector means a person who has made a remaining 
objection within the meaning of Section 13A of, or paragraph 4A(1) of 
Schedule 1 to, the Acquisition of Land Act 1981 – that is, a qualifying 
person (generally an owner, lessee, tenant or occupier of land) who 
has made a relevant objection which has been neither disregarded (for 
example because it relates solely to matters of compensation) nor 
withdrawn.  

 
2   CPOs - Background 

 
2.1 CPOs are made by an acquiring authority under specific legislation 

(‘the enabling Act’), and many will continue to require confirmation by 
the Secretary of State for Communities and Local Government 
(SSCLG) or other appropriate Government Minister or, in Wales, the 
Welsh Ministers (‘the confirming authority’) (see definitions section 1.5 
above).  The confirming authority has a discretion under section 250 of 
the Local Government Act 1972 to hold a local inquiry where it is 
authorized to confirm any Order and also under section 5 of the 
Acquisition of Land Act 1981 (ALA) for the purpose of the execution of 
its powers and duties under that Act.  If there are valid remaining 
objections to a CPO then the confirming authority must hold an inquiry 
or hearing under section 13A of the ALA (unless there is agreement to 
proceeding by way of written representations (see section 7 below)).  
In practice, inquiries rather than hearings are the norm. The 
confirming authority has the authority under sub-section 13(4) of the 
ALA to disregard any objection which relates exclusively to matters 
which can be dealt with by the tribunal by whom compensation is to be 
assessed (the Lands Tribunal). 

 
2.2 Inspectors may be appointed to hold inquiries where the confirming 

authority is, or is additionally, a Minister other than the SSCLG.  In 
these cases the Inspector must have received proper authority to hold 
the inquiry and should ensure that the correct pre-inquiry procedures 
have been observed.  This may include cases where the initial scrutiny 
of the submitted Order has been carried out by a Government 
department other than the National Unit of Land Administration and 
Disposal (NULAD).  The name and title of the Minister concerned must 
be known for reference at the inquiry and for addressing in the 
Inspector’s Report. 

 
2.3 Although inquiries are held and written representations site visits 

carried out because objections have been made, the formal inquiry 
(and the assessment of the Order under the written representations 
procedure) is into the Order itself.  Following the inquiry or written 
representations case site visit the Inspector must recommend whether 
the Order should be confirmed with or without modifications or not 

 
  
  
  
  

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=public_general_act_chapter_67
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confirmed, or explain in rare cases why no recommendation is made.    
The report must therefore deal with the whole of the Order, and not 
just those parts to which objection has been made.  It should record 
the case for objections where no inquiry appearance is made, and 
written representations. 

 

3  CPOs – General Policy 

 
3.1 Circular 06/20045 confirms the value the Government places on the 

appropriate use of compulsory purchase powers as a means of 
assembling the land needed to help deliver social and economic 
change.  However, Orders need to be fully justified, their use being 
restricted to cases where there is a compelling case in the public 
interest.  Due consideration must, however, be given to whether the 
making of the CPO sufficiently justifies interfering with the human 
rights of those with an interest in the land affected, having particular 
regard to the provisions of Article 1 to the First Protocol to the 
European Convention on Human Rights and, in the case of a dwelling, 
to Article 8 of the Convention. 

 
3.2 It is in the interests of acquiring authorities to provide a 

comprehensive justification for a CPO including a clear explanation of 
the purposes to which the land would be put if compulsorily acquired, 
and whether the scheme of implementation has firm prospects of 
success.  Each case will be considered on its merits. 

 
4  Pre-inquiry action 
 
4.1 The advice in Chapter GP4 paragraphs 11-26 ‘Preparation before the 

inquiry’ applies to inquiries into Orders.  Circular 06/2004 provides 
acquiring authorities with comprehensive guidance in the making and 
submission for confirmation of CPOs to which the ALA applies.  For 
most CPOs the Inquiries Procedure Rules are the 2007 Rules (IP Rules) 
which bring CPO inquiries generally into line with planning inquiry 
procedures.  Occasionally joint CPO and planning or highway inquiries 
may be held when special or hybrid procedures are necessary. 

 
4.2 When an Order is made it will be submitted by the acquiring authority 

to NULAD (in CLG) (or in Wales, PINS Wales) who will carry out the 
initial administration of the process and undertake procedural checks. 
Inspectors should understand the grounds on which CPOs can be made 
and confirmed.  They need to be familiar with the relevant parts of the 
enabling Act (which can sometimes be of some age and specialist 
nature) and have these with them at the inquiry.  The IP Rules should 
also be studied and taken to the inquiry for reference.  It should not 
be assumed that every acquiring authority has extensive experience of 

                                       
5 In Wales, all references to Circular 06/2004 should be construed as references to NAFWC 14/2004. 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0604A


the process of making and seeking the confirmation of CPOs, although 
it is expected that the initial screening of draft Orders by NULAD/PINS 
Wales will usually have identified any obvious errors of procedure or 
content. 

 
4.3 The IP Rules (Rule 4) enable an authorising authority to hold a pre-

inquiry meeting (PIM).  This must be held not later than 16 weeks 
after the ‘relevant date’ (the date of the written notice of intention to 
cause an inquiry to be held).  Normally Ministers will call a PIM only in 
exceptional circumstances (for example as a result of public interest 
because of regional/national implications, or complexity and where 
there is much third party interest).  Rule 5 requires the acquiring 
authority to serve an outline statement on each remaining Objector, 
and in the case of a non-Ministerial Order, to the authorising authority, 
not later than 8 weeks after the relevant date.  There is also a 
discretionary power available to the authorising authority to require 
any remaining Objector and others wishing to appear at the inquiry, to 
serve within eight weeks of the notice an outline statement on 
him/her.  Outline statements are intended to assist the Inspector and 
other parties in preparing for the inquiry. They should contain the 
principal submissions and identify key issues. 

 
4.4 Rule 6 enables the Inspector to hold a PIM in cases where it is 

considered desirable and the authorising authority has not required 
one.  Not less than three weeks’ written notice of the PIM is required 
to be given to the authorising authority, the acquiring authority (in the 
case of a non-Ministerial Order), each remaining Objector, others 
entitled to appear and those whose presence at the meeting appears 
to the Inspector to be desirable.  It is for the Inspector to determine 
the matters to be discussed and procedures to be followed.  Where a 
PIM is not arranged, there may well be merit in an Inspector arranging 
for a procedural Pre-inquiry Note (PIN) to be issued by the PINS 
Operational Support Team. 

 
4.5 An acquiring authority is required to send a Statement of Case to each 

remaining Objector and, in the case of a non-Ministerial Order, to the 
authorising authority, within 4 weeks of the conclusion of any PIM, or 
6 weeks after the relevant date in any other case (Rule 7).  The 
authorising authority may require by notice in writing any remaining 
Objector, or anyone who has notified it of an intention to appear at the 
inquiry, to send a statement of case to it and anyone specified in the 
notice.  This should be done within 6 weeks of the notice.  The 
intention is to enable the parties to know as much as possible about 
each other’s case at an early stage to enable a focussing on matters in 
dispute and to see whether there is scope for negotiation.  Rule 7(5) 
provides the opportunity for the authorising authority or Inspector to 
require such further information as they may specify.     

 
4.6 It is always necessary to be clear as to which is the acquiring 

authority, which may not be an elected body, particularly at joint 
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inquiries where an advocate is dealing with more than one case, e.g. 
where a CPO is combined with a called-in application or recovered 
section 78 appeal. 

 
4.7 The 2004 Prescribed Forms Regulations set out the prescribed forms of 

notice and other procedural matters to which the ALA applies.  
Although the CPO will have been examined by the procedure staff at 
NULAD (or in Wales, PINS Wales) to ensure conformity with the 
relevant regulations, Inspectors should satisfy themselves that the 
Order and Order Map are in the prescribed form. 

 
4.8 Minor corrections to Order documentation (the Order, Order Map and 

Order Schedule) may be left to NULAD (or in Wales the Welsh 
Assembly Government which is the decision branch).  Significant 
modifications should, however, be raised at the inquiry, so that the 
agreement of the acquiring authority can be sought or its views 
obtained and reported.  All parties at the inquiry should be made 
aware of the nature and extent of any proposed modification. Such 
cases might, for example, include where NULAD (PINS Wales) has 
suggested a more appropriate wording for the Order which the 
confirming authority would wish to use if the Order was confirmed or, 
more frequently, where there are apparent discrepancies between the 
Order Schedule and the Order Map.  It must be borne in mind that 
modifications cannot be made which have the effect of adding to the 
land included within the Order as shown on the Order Map without the 
consent of all persons with an interest in the land.  Nor can a CPO be 
confirmed for a different purpose from that for which it was made. 

 
4.9 Discrepancies sometimes occur between the Order Map and the Order 

Schedule.  If possible, such matters if they require amendments being 
made to the Order Map should be clarified by the production of a 
corrected map before the end of the inquiry; changes to the Order 
Schedule may be more appropriately dealt with in the Inspector’s 
recommendation if it is one of confirmation of the CPO.  The decision 
officer should be left in no doubt from the Inspector’s report as to the 
specific details of any recommended modification. 

 
4.10 Inspectors should be particularly vigilant in identifying whether any 

land within the Order amounts to ‘special kinds of land’ as defined in 
sections 16-19 of the ALA.  These circumstances are likely to occur 
most frequently in cases where electricity or gas substations or other 
statutory undertakers’ installations are included within the Order area 
and where the statutory undertaker has objected to the Order.  The 
Inspector should identify what action, if any, the acquiring authority is 
taking to satisfy the requirements of sections 16-19.  The Inspector 
may need to reach a view as to whether such action, or any perceived 
lack of action, is likely to affect the inquiry proceedings, such as by a 
request or the need for adjournment of the inquiry.  This and related 
issues are dealt with further in section 13 below. 
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5 Conduct of a CPO inquiry 
 
5.1 The advice in IH Chapter GP4 applies generally.  Chapter CT8 gives 

guidance on the conduct of Housing Act CPO inquiries.  An alternative 
(‘Method B’) order of proceedings suitable for inquiries where many 
Objectors are appearing has proved to be effective, particularly where 
Objectors are concerned primarily about the effect on their property 
rather than the principle of the Order.  However the parties sometimes 
have views about the procedure, and it would be advisable to discuss 
it with them before finally deciding on which procedure to use.  The 
‘Method B’ procedure is set out in Annex 1. 

 
5.2 It has been general practice in the past after opening the inquiry for 

the Inspector to ask a representative of the acquiring authority 
(usually its advocate) to read out the notice published in a newspaper 
and displayed on or near the land informing the public about the 
inquiry (traditionally known as the Convening Notice).  If the Order 
Schedule is a long one it is customary to take that as read.  However, 
an ‘announced’ opening more akin to the opening of a s77 or s78 
planning inquiry may be no less appropriate.  This may be so 
particularly where a CPO inquiry is held jointly with an inquiry into a 
related matter such as a section 78 appeal or called-in application, in 
which circumstances it may be simpler for the Inspector to make a 
composite opening announcement, identifying all the matters with 
which the inquiries are concerned. 

 
5.3 The ALA, the IP rules and 2004 Prescribed Forms Regulations contain 

requirements as to the form, content, placing and display of notices.  
The enabling Acts concerned may contain similar requirements.  
Failure to comply with statutory requirements may result in a 
challenge to the validity of the CPO, or a request for an adjournment.  
The acquiring authority must be asked to confirm that it has complied 
with all the statutory formalities.  Any submissions about the 
formalities, on legal or procedural grounds, may then be heard 
together with the response from the authority and any reply from the 
Objector.  It is often useful to ask the Objector if his or her interests 
have been prejudiced by the alleged failure to comply with the 
statutory formalities and, if so, in what manner.  This information can 
then be included in the Inspector’s report. 

 
5.4 Even if lack of compliance with the formalities has been alleged or 

conceded it is generally desirable to allow the inquiry to proceed, 
without prejudice to any decision that might subsequently be made on 
such matters by the SSCLG or other Minister as confirming authority.  
However, where there is a real possibility that an interested party may 
have been substantially prejudiced (see section 24(2) of the ALA), an 
adjournment of the inquiry, or at least the hearing of that objection, 
for a specified but limited period may be advisable (Davies v SSW 
[1997] JPL 102 and Performance Cars Ltd v SSE [1997] P&CR 92 CA).  
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Requests for adjournments require careful consideration, to avoid the 
possibility of unfairness to objectors (Webb v SSE [1990] 22 HLR 274). 

 
5.5 In line with planning inquiries the IP Rules require the advance 

submission of written evidence that anyone wishes to rely upon at an 
inquiry. Anyone intending to give evidence by reading a ‘statement of 
evidence’ (neither the Rules nor the Circular refer to ‘proofs of 
evidence’) must submit this statement, and any summary, to the 
Inspector not later than 3 weeks before the start of the inquiry (or as 
specified in a timetable if a PIM has been held or PIN issued).  
Summaries should be provided when a statement exceeds 1,500 
words and generally only these should be read at the inquiry. 

 
5.6 Rule 16 of the IP Rules provides that, except as otherwise provided, 

the Inspector shall determine the procedure at the inquiry.  However, 
unless the Inspector so determines with the consent of the acquiring 
authority, the Rules provide that the authority shall begin and have 
the final right of reply, both in its general case and that in relation to 
individual objections.  Other persons entitled or permitted to appear 
may appear in whatever order the Inspector may determine.  The 
sequence of other events described in Chapter GP4 paragraph 61 may 
often be appropriate, with suitable variations where the occasion 
demands.   

 
5.7 It may sometimes be more convenient and sensible for any supporters 

of the acquiring authority to be heard immediately after the authority 
itself, especially where they have a direct interest in the Order.  
Remaining Objectors have, under Rule 16(3) of the IP Rules, the right 
to cross-examine the acquiring authority’s witnesses.  The 
conventional protocol in hearing Objectors by order of seniority of their 
advocates can be adapted to suit the circumstances.  In a joint inquiry 
where the sole Objector is also the appellant or applicant it may be 
convenient to proceed as for an appeal, but with the authority having 
the right of final reply in respect of the Order only. 

 
5.8 The acquiring authority must always be invited to comment on 

objections where no appearance is made and its response referred to 
in the Inspector’s report. 

 
5.9 An announcement about the estimated submission date of the 

Inspector’s report to the confirming authority should be made before 
the inquiry is closed.  

 
 
6 Conduct of inquiries into SSCLG or other 

Ministerial Orders 
 

6.1  A CPO made by the SSCLG, other authorised Minister or in Wales the 
Welsh Ministers is in draft, and the purpose of the inquiry is to 
determine whether it should be made, not confirmed.  In such an 
inquiry, the case for the SSCLG, Minister or National Assembly should 
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be heard first.  It may be presented orally by a representative from 
the Department concerned, or may be in writing.  Such a procedure 
would also apply where the SSCLG/National Assembly proposes to 
confirm a Revocation Order made under section 97 of the TCPA 1990 
(see also paragraph 14.3 – 14.6 below).  A Departmental 
representative will normally attend any inquiry and state the case for 
the Order. 

 

7 CPOs dealt with by Written Representations 
 
7.1 There is provision in the PCPA for CPOs in respect of which objections 

have been received to be confirmed without the need to hold a public 
inquiry, but only in certain circumstances.  Section 13A has been 
inserted into the ALA, which, supported by the provisions of the 2004 
Written Representations Regulations, details these circumstances.  The 
Order should not be subject to the Special Parliamentary Procedure 
(SPP) under section 17 of the ALA; it should, in the case of an Order to 
which Section 16 of the ALA applies, benefit from a certificate given 
under subsection (2) of that Section; and every person who has made 
a remaining objection must have consented in the prescribed manner 
to the written representations procedure.  Even if all these conditions 
are met, the confirming authority has the discretion not to apply the 
procedure and to opt for a public inquiry instead. 

 
 
7.2 The written representations procedure in practice would require a site 

inspection to be carried out by the Inspector, which all the remaining 
Objectors would have a right to attend.  The normal rules of protocol 
would apply as to site visits for section 78 planning appeals (See IH 
chapters GP3 and GP4).  The Inspector would then compose a report 
to the SSCLG, other Minister or, in Wales, the Welsh Ministers.  

 
 
8 Reporting 
 
8.1  The general principles of reporting to the Confirming Authority (see 

Chapter GP13) apply with equal force.  The aim must be to give 
concisely to the Confirming Authority all the information necessary for 
it to understand all the issues, and to advise it on any technical 
implications of the case.   

 
8.2 The Inspector must take account of objections to a proposal, report on 

those objections, reach conclusions and, unless there are convincing 
reasons for not doing so, make a recommendation on the proposal.  
There is no obligation to list the facts on which conclusions are based, 
but it must be clear on which evidence the relevant reasoning is 
based.  See IH Chapter GP13.  The SSCLG or other Minister who 
makes a decision on the Order relies heavily on the Inspector’s report 
and very few Inspectors’ recommendations on CPOs are not agreed to. 
If detailed legal points are raised these should be recorded.  NULAD 
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have advised that, in CPO casework, it is not generally necessary for 
an Inspector to comment on legal matters. However, if the Inspector 
considers that there are important reasons for doing so, and s/he is 
not legally qualified it is necessary to indicate that they are not a 
lawyer and these are detailed matters of law and that  it will be for the 
Secretary of State to reach his/her conclusions in this regard. 

 
8.3 The form of report may vary according to the case, but a general guide 

to the kind of format that will assist decision officers is set out in 
Annex 2. Reports should be as succinct as possible, readable and fairly 
reflect the parties’ cases.  There is a range of templates for Inspectors’ 
CPO reports, offering a choice of introductory bullets corresponding to 
the main enabling provisions.   

 
8.4 The issues in an inquiry into an Order held jointly with an inquiry into a 

related appeal or call-in are often so interlinked that a single report 
can be submitted.  In such a case the reasons for refusal, or the 
SSCLG’s issues set out in accordance with Rule 6 of The Town and 
Country Planning (Inquiries Procedure) (England) Rules 2000,  

 should be set out after the introduction and before the subject and 
purpose of the Order.  Where the appeal site and Order land are 
identical it should be referred to as the subject land; if there are 
differences they should be distinguished in the description.  The case 
for the appellant or applicant and any supporting submissions should 
normally be reported first, covering both the appeal or application and 
the Order, followed by the case for the acquiring authority and other 
submissions.   Irrespective of the way the body of the report and the 
Inspector’s conclusions are handled in respect of the different matters, 
separate recommendations will always be necessary in relation to the 
separate tasks the Inspector has been appointed to carry out.  A single 
list of appearances can be appended, but separate lists of documents, 
plans and photographs may sometimes be necessary. 

 
8.5 In more complex cases, e.g. if more than one Order or type of Order is 

dealt with at the same inquiry, or if a different Minister/authority is 
responsible for determining the appeal or application to that 
confirming the Order, then separate reports may be the more 
appropriate course of action. 

 
 
9 Costs and Departmental Charges 
 
9.1 Detailed advice is set out in Chapter CT1.  Successful Objectors to 

CPOs and analogous Orders are normally awarded their costs.  Circular 
03/2009 (23/93 in Wales) deals with the general principles; Inspectors 
should familiarise themselves with Part E.  No application need be 
made at the inquiry or during the written representation procedure by 
an Objector since the decision whether or not to confirm the Order will 
not have been issued.   
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9.2 Awards of costs may be made on the grounds of unreasonable conduct 
by an Objector or the acquiring authority.  Costs are not awarded on 
both the grounds of success and unreasonable behaviour.  Chapter 
CT1 deals with hearing an application for costs.  An application for 
costs made at a joint inquiry into an Order and appeal or call-in must 
be heard at the inquiry, and a separate report submitted.  Where a 
late Objector (such as a person claiming title to all or part of the land 
who had not previously been identified in the Order Schedule) is heard 
at the inquiry the circumstances must be reported as part of the case 
for that Objector, to enable eligibility for costs to be properly assessed.   

 
9.3 PINS expenses are recoverable in Order cases and Inspectors must 

attach a completed copy of Form F17A (which should already be on the 
case file but is also available on PINSnet under ‘Forms’ – Appeal 
Procedure) when the report is submitted.  Inspectors should ensure 
that detailed records are kept of activities and expenses in case of 
queries from acquiring authorities.  These must correspond with time 
recorded on the Inspector’s weekly MWR.  In joint inquiry cases the 
Form should be placed on the file containing the report; it should show 
the times both for the whole inquiry and the part for which expenses 
are recoverable. 

 
 
10 Sealed Orders and Maps 
 

10.1  Sealed copies of the Order and Order Map are sometimes in a folder 
attached to the file.  These are legal documents and must not be 
marked or mutilated in any way, and should never be used as inquiry 
documents.   However, often the sealed copy is retained by NULAD 
(PINS Wales). 

 

11 Types of Compulsory Purchase Order 

 
11.1  Most CPOs involve acquisitions by local authorities for urban 

regeneration, town centre land assembly and other planning purposes 
under Section 226 of the TCPA 1990.  This Section has been amended 
by Section 99 of the PCPA.  Land can be acquired compulsorily if an 
acquiring authority thinks that this will facilitate the carrying out of 
development, redevelopment or improvement on or in relation to land 
under Section 226(1)(a).     

 
11.2 The intention behind the amendment is to encourage local authorities 

to make greater use of paragraph (a) in subsection 226(1), including 
as part of regeneration initiatives such as the Pathfinder Area 
programme in parts of the Midlands and North of England.  Paragraph 
(b) in subsection 226(1), which refers to land being acquired because 
it is ‘required for a purpose which it is necessary to achieve in the 
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interests of the proper planning of an area’, remains substantively 
unchanged.   

 
11.3 Subsection 226(1A) requires the power under paragraph (a) in 

subsection 226(1) to be exercised only if the local planning authority 
thinks that the development, redevelopment or improvement is likely 
to contribute to the economic, social or environmental well-being of its 
area.  This provision is linked to the duty that many acquiring 
authorities have under section 2 of the Local Government Act 2000 to 
promote those objectives.  Subsection 38(6) of the PCPA requires 
decisions to be made in accordance with the development plan unless 
material considerations indicate otherwise.  Paragraphs 12-15 of 
Appendix A of the Memorandum to Circular 06/2004 confirm that, so 
far as CPOs made under section 226 are concerned, relevant and up-
to-date development plan policy should be taken into account in the 
formulation of CPO proposals. 

 
 
11.4 Appendix A, and also Appendices B to K of the Memorandum to 

Circular 06/2004 (A to F of 14/2004 in Wales) give detailed advice on 
various aspects of compulsory purchase procedures in relation to a 
range of CPOs.  This includes guidance on Orders made by Regional 
Development Agencies and by local authorities under Part VII of the 
Local Government Act 1972, under the National Parks and Access to 
the Countryside Act 1949, by Urban Development Corporations under 
section 142 of the Local Government, Planning and Land Act 1980, and 
for education, library and museum purposes.  Housing Act CPOs 
(Appendix E) are dealt with by specialist Inspectors (see IH Chapter 
CT8).  Appendix C relates to Orders made by English Partnerships 
under Section 162(1) of the Leasehold Reform, Housing and Urban 
Development Act 1993.  English Partnerships has now been succeeded 
by the Homes and Communities Agency, bringing housing and 
regeneration together in one national agency.  Consultation has taken 
place on a proposed replacement for Appendix C. 

 
11.5 In all types of Order it is essential for the Inspector to understand the 

powers which exist under the enabling Act and be aware of the criteria 
for compulsory purchase which must be taken into account in the 
making and confirmation or non-confirmation of the Order concerned.  
The ALA lays down the procedure to be followed in the case of the 
compulsory purchase of land by a local authority or Minister, by virtue 
of any other enactment.  The procedure in the ALA has been adopted 
in many Acts containing powers of land acquisition. 

 

12 Grounds of objection to CPOs 
 
12.1  There is wide scope for objections to CPOs.  Some common grounds 

are that: 
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(i) The Order is invalid.  This is a legal submission on which the 
Inspector would not be expected to reach conclusions.  The 
submissions of each side should be noted and reported. 

 
(ii) The land is not needed for the purposes proposed.  Inspectors 
have to exercise judgement in deciding whether the land is so required 
and/or whether it is necessary to achieve such a purpose.  CPOs 
should only be made where there is a compelling case in the public 
interest (paragraph 17, Memorandum to Circular 06/2004). 
 
(iii) The site is unsuitable for the purposes proposed.  Authorities 
are expected to establish before making CPOs that schemes can 
proceed without planning difficulties.  Appendix A of the Memorandum 
to Circular 06/2004 (or in Wales 14/2004) gives advice about planning 
requirements in connection with CPOs.  It refers to the right exercised 
by the SSCLG in section 245(1) of the TCPA to disregard objections 
which, in the Secretary of State’s opinion, amount to an objection to 
the development plan.  This power is unique to CPOs made under 
section 226 of the TCPA.   

 
(iv) Equally suitable or better sites are available.  It is for the 
Inspector to decide whether evidence should be heard about 
alternative sites.  However, in relation to Planning CPOs it is necessary 
to investigate alternative sites in a meaningful way (GLC v SSE & 
London Dockland Development Corporation [1986] JPL 193).  If an 
Inspector concludes that a more suitable site exists, it is sufficient to 
say that on the evidence available the Order land is not considered to 
be the most suitable for the purposes proposed.  Inspectors should, 
however, be cautious about expressing definite opinions on the relative 
merits of alternative sites. 

 
(v) The costs arising from confirmation of the Order would be 
excessive.  Submissions that other agencies could acquire and/or 
develop the Order land at less cost to the public purse should be 
carefully reported.  In most cases the Inspector should be able to 
reach a conclusion in the light of the facts and relevant Government 
policy.  If not, the report should explain why. 

 
(vi) The Order has been made for an improper or ulterior motive.  
Historically Inspectors have tended to accept assurances given by 
Councils as elected public bodies regarding the propriety of their 
actions.  However, occasionally an Objector alleges that an Order has 
been made for a covert or inappropriate purpose different to the 
purpose stated on the Order.  A defining case in this respect was Don 
& Don (trading as Northern Markets) v SSE & Manchester City Council 
[1994] JPL B85, arising from an Order made under subsection 
226(1)(b) of the TCPA 1990.  The Court, as one of the reasons for 
quashing the Order, held that the Inspector had failed to make a 
finding on whether the acquiring authority had acted with proper 
motives.  Inspectors must therefore, on being presented with 
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allegations of an improper or ulterior motive in the making of a CPO, 
obtain information at the inquiry and endeavour to reach a conclusion 
on the allegation in their report.  In general terms, it follows that an  
Inspector must deal with all matters of substance raised at the inquiry, 
irrespective of whether or not they relate to planning or other principal 
matters connected with the Order. 

 
12.2 Section 14 of the ALA 1981 stipulates that CPOs on confirmation shall 

not, unless all interested persons consent, take in land not included in 
the original Order.  An Inspector who contemplates recommending 
adding land to a CPO should therefore do so with the greatest caution, 
preferably with the relevant landowner’s consent in writing, and only 
after consulting the specialist Assistant Director.   

 
 
13 Compulsory purchase and special kinds of land 
 
 Appropriation Orders 
 
13.1 Where a CPO includes a statutory undertaker’s land acquired for the 

purposes of the undertaking and the undertaker submits duly-made 
representations under Section 16 of the ALA 1981, the CPO cannot be 
confirmed unless the Minister connected with the service the 
undertaking represents (’the appropriate Minister’) certifies that the 
land can be taken and not replaced (by other land owned or available 
for acquisition by the undertaker where necessary) without serious 
detriment to the undertaking.   The certification (or evidence of it) 
should be made available by the acquiring authority at the CPO 
inquiry. 

 
13.2 Similar provision exists in Schedule 3 to the ALA in the case of the 

acquisition of ‘new rights’.  ‘Right’ is defined in Section 28 of the ALA 
and ‘new right’ is explained in paragraph (2) and in Part II of Schedule 
3, parts of which relating to commons, open spaces etc were amended 
by Schedule 15 to the Planning and Compensation Act 1991. 

 
13.3 Section 16 of the ALA does not apply to CPOs made under powers in 

Section 31 of the Act if the Order is confirmed jointly by the ‘the 
appropriate Minister’ and the SSCLG or other making or confirming 
Minister or authority.  Similarly, the provision of a certificate under 
Schedule 3 in the cases of new rights does not apply in these 
circumstances.  Thus, such Orders may be jointly made or confirmed 
notwithstanding a Section 16 representation.  The joint basis for the 
inquiry, report and final decision should be reflected in the Inspector’s 
appointment to the case.   

 
13.4 In all cases where land owned by a statutory undertaker is included in 

an Order, the acquiring authority should be asked to confirm at the 
inquiry that it has received copies of any Section 16 representations 
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made to the appropriate Minister, and to supply any representations 
received direct.  Inspectors should check Section 16 representations 
beforehand.  If a PIM is to be held, it will often be beneficial to clarify 
such matters at that meeting. 

 
13.5 Special provisions apply to National Trust land and land owned by local 

authorities and statutory undertakers.  Section 18 of the ALA requires 
Special Parliamentary Procedure (SPP) if objection to the CPO is made 
by the Trust.  In the case of local authorities’ and statutory 
undertakers’ land,  Section 17 of the ALA requires SPP where they 
object, but this would be unusual, because it does not apply to CPOs 
made by most acquiring authorities, by virtue of subsection 17(3). 

 
13.6 Where an authority holds land for a particular purpose it may, by 

Order made under Section 229 of the TCPA and confirmed by the 
SSCLG, appropriate land to any other purpose for which it may be 
authorised to hold land.  In the case of land forming part of a common 
or open space, Section 19 of the ALA 1981 will apply.  This provides 
for SPP unless the Minister certifies that equally sizeable and 
advantageous land is being given in exchange, or that the land does 
not exceed 210 square metres (250 square yards), or that the land is 
required for highway widening and the giving of exchange land is 
unnecessary.   

 
13.7 Under Section 232 of the TCPA land held for planning purposes may be 

appropriated to another purpose, but if it forms part of a common or is 
held or managed by the authority in accordance with a local Act, then 
the consent of the SSCLG is required. 

Crown land 

 
13.8 Appendix N of the Memorandum to Circular 06/2004 deals with Crown 

land. As a general rule Crown land cannot be compulsorily acquired as 
legislation does not bind the Crown unless it states to the contrary.  
There are some limited exceptions to the general rule that compulsory 
purchase powers do not apply to Crown land.  A non-exhaustive list is 
set out in Appendix N.  A Crown interest in land should generally not 
be included in an Order unless there is: a) agreement under Section 
327 of the Highways Act 1980 which provides for the use of 
compulsory purchase powers; or b) the Order is made under an 
enactment listed in the Appendix or in any other enactment which 
provides for compulsory acquisition of interests in Crown land. Where 
b) applies Crown land should only be included where the acquiring 
authority has obtained (or is, at least, seeking) agreement from the 
appropriate authority.  The confirming authority will have no power to 
authorise compulsory acquisition of the relevant interest or interests 
without such agreement. 
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14 Other Orders 
 
 Highway Stopping-up or Diversion Orders under the TCPA 
 
14.1  Sometimes the implementation of development for which planning 

permission has been granted involves the making of an Order by the 
Secretary of State for Transport under Section 247 of the TCPA to 
secure the stopping-up or diversion of any highway (including 
footways) necessary to enable the development to be carried out.  If 
the development also requires land to be acquired and as part of the 
land assembly process a CPO is made to which there are objections, 
any objections to the draft Section 247 Order can be heard and the 
draft Order considered at the same inquiry as that relating to the CPO 
(though care should be taken to ensure that, were necessary, the 
proceedings are clearly distinguished to avoid confusion.) 

 
14.2 In these circumstances the Inspector’s report will in England be a joint 

one, to the SSCLG and the Secretary of State for Transport.  The 
Inspector’s appointment to hold what are in effect concurrent inquiries 
and submit the report should reflect the dual nature of the task and 
should bear the authorisation of both Secretaries of State.  As in the 
case of Ministerial CPOs, the Inspector’s recommendation to the 
Secretary of State for Transport is whether or not the section 247 
Order should be made, not confirmed. 

Revocation, Modification and Discontinuance Orders 

 
14.3 The power to revoke or modify planning permission is in Section 97 of 

the TCPA, and the power to require the discontinuance of use or 
alteration or removal of buildings or works in Section 102.  In deciding 
whether action under these powers is expedient the local planning 
authority must have regard to the development plan and other 
material considerations. 

 
14.4 Under Section 97(3) the powers to revoke or modify may be exercised 

(a) where the permission relates to the carrying out of building or 
other operations, at any time before those operations have been 
completed; and (b) where the permission relates to a change of use of 
land, at any time before the change has taken place; providing 
(Section 94(4)) that the revocation or modification of permission for 
operational development shall not affect operations previously carried 
out.   

 
14.5 Such Orders can be made either because of second thoughts by the 

authority or because of a material change in circumstances since the 
original permission was granted.  The issues are therefore likely to be 
those of planning merit against the background of the development 
plan and other planning factors at the time of the inquiry.  A 
revocation or modification Order may well give rise to compensation 
under Section 107 of the TCPA, including compensation for abortive 
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work.  Only in exceptional circumstances where personal hardship 
cannot be adequately met by monetary compensation will these 
aspects have to be taken into account. 

 
14.6 Compensation under Section 107 is payable by the local planning 

authority, irrespective of whether the Order was made by the local 
authority or by the SSCLG under the provisions of Section 100.  
However, there is provision in Section 113 for a contribution by the 
SSCLG towards any compensation notice in certain circumstances. 

 
14.7 Service of a discontinuance Order under Section 102 of the TCPA does 

not imply that the use or operations are unlawful or illegal, in fact, the 
opposite.  Breaches of planning control (unlawful uses, activities and 
operations) may be remedied without compensation by taking 
planning enforcement action.  Illegal uses etc which already constitute 
a planning offence can be remedied by prosecution or, failing that, 
default action by the local planning authority.  It is only uses and 
operations which are, or would be, lawful for planning purposes which 
may need to be discontinued (or their permissions revoked or modified 
as the case may be). 

 
14.8 Lawful uses can grow or be intensified without necessarily involving a 

material change of use, but to such an extent that serious detriment is 
caused.  Uses or operations which once were, or would have been, 
acceptable on the land may no longer be so as a result of subsequent 
changes in the local planning circumstances, including changes in 
planning policy.  Whilst the issues for discontinuance will be the same 
as for revocation or modification, they must include consideration of 
the present impact of the use etc on the surroundings. 

 
14.9 The Order may provide for the discontinuance of uses and the removal 

or alteration of buildings, or may impose conditions on the continuance 
of the use.  It may at the same time grant permission for an 
alternative use of the Order land.  Section 102(6) deals with the 
acquiring authority’s duty to make alternative accommodation 
available where the Order involves displacement of persons residing on 
the Order land.   

 
14.10 The SSCLG when confirming discontinuance Orders may modify them 

and grant permission for alternative development, and Inspectors 
should be prepared at inquiries to hear arguments for such 
modifications.   

 
14.11 Inspectors in any doubt on the foregoing matters should consult the 

specialist Assistant Director before holding the inquiry or preparing the 
report. 
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15 Check List 
 

15.1 Inspectors are asked to check (see also the check List in IH 
Chapter GP13 – Secretary of State Casework):  

Pre-event 

 The allocation of the case and that it is an appropriate 
specialism; 

 Understand the nature of the Order and the relevant enabling 
Act and Part of the Act under which it is made and whether the 
Order and Order Map appear to be in the correct prescribed 
form;  

 Has the correct authority been given to hold an inquiry/ written 
representation site visit by the appropriate Minister?; 

 The date and time arranged for the inquiry or visit; 

 Venue for the inquiry; are there likely to be access issues, 
particularly for any known disabled or impaired 
participants/attendees? 

 From what can be seen on the file, the nature and extent of the 
cases and numbers of witnesses likely to be called or others 
wishing to speak, does the time allowed for the inquiry appear 
adequate?  If not, flag up with Chart to alert the parties and 
ascertain their views; 

 Note any correspondence on the file between NULAD (GoL) or 
other Government Office and the acquiring authority about the 
making of the Order(s) which may require modifications to be 
specified and recommended if the Order(s) was (were) to be 
confirmed (e.g. names, addresses, interests, correct colouring 
of the Order Map(s). 

At the inquiry 

 Check whether the Statutory Formalities have been complied 
with and whether there are any questions arising; 

 Decide which method of proceeding is appropriate i.e. if there 
are many appearing Objectors is ‘Method B’ the better option?  

 If an Order Map requires amendment has an amended Map 
been produced before the close of the inquiry? 

The Report 

 Is the name of the Order correctly and precisely recorded?   

 Have the Statutory Formalities been recorded as being complied 
with together with any comments on non-compliance? 
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 Do the conclusions flow logically from the assessment of the 
cases summarised and address the whole of the Order, not 
simply those parts to which objection has been made? 

 Are there sufficient cross-references in the conclusions to source 
paragraphs in the earlier part of the report? 

 The conclusions should contain no new facts or introduce 
evidence not summarised in the earlier part of the report; 

 Has a conclusion been reached that there is or is not a 
compelling case in the public interest for 
confirmation/authorisation of the Order(s)? 

 Has a conclusion been reached regarding impact on Human 
Rights with reference to the specific rights in the European 
Convention on Human Rights which might be affected?; 

 In the recommendation is the name of the Order exactly as 
written on the Order? 

 If confirmation/authorisation with modifications is recommended 
is it clear within the recommendation what those modifications 
are? 

 When submitting the report has the Form F17A been 
completed? 
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Annex 1: Method B order of proceeding at an inquiry 

 
 

ACQUIRING AUTHORITY’S CASE: 

(1) opening statement by advocate 

(2) all witnesses in turn: 

  (a) evidence-in-chief on common or general matters. 

(b) questions by Inspector on matters of fact or common interest only. 

NB cross-examination by objectors is deferred. 

 

FIRST OBJECTION: 

(1) Acquiring authority’s case on that objection: 

(a) detailed evidence-in-chief by authority’s witness, specific to the 
objection. 

(b) cross-examination of all or any of acquiring authority’s witnesses by 
Objector, necessitating recall in some cases 

(c)       re-examination 

(d) Inspector’s questions. 

[repeated for each subsequent witness] 

 (2) Objector’s case: 

(a)  evidence-in-chief by Objector’s first witness. 

(b) cross-examination by acquiring authority. 

(c) re-examination 

(d) Inspector’s questions. 

(e) procedure repeated for objector’s second and subsequent witnesses (if 
appropriate). 

(f) Objector’s submissions (if appropriate) 

(g) Acquiring authority’s specific reply to objection (unless deferred to final 
submissions). 

 

SECOND AND SUBSEQUENT OBJECTIONS      

Same procedure as for first objection. 

  

 OBJECTIONS WHERE NO APPEARANCES MADE 
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[The acquiring authority is entitled to respond to these, if this has not been included 
in its general evidence]. 

 

INTERESTED PERSONS 

 

ACQUIRING AUTHORITY’S FINAL SUBMISSIONS 

 

CLOSE OF INQUIRY 
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Annex 2: CPO Template 

 

 

 

CPO Report to the 
Secretary of State 
for Communities and 
Local Government 

The Planning Inspectorate 
Temple Quay House 
2 The Square 
Temple Quay 
Bristol BS1 6PN 
 GTN 1371 8000 

 
by  

 

 an Inspector appointed by the Secretary of State 
for Communities and Local Government 

Date 

 

 
 

 

[NAME OF ENABLING ACT]6 

ACQUISITION OF LAND ACT 1981 

NAME OF COUNCIL IN WHOSE AREA THE ORDER LIES 

APPLICATION [ BY THE7] 

[NAME OF ORDER-MAKING AUTHORITY]8 

FOR CONFIRMATION OF [THE9] 

[NAME OF ORDER]10 

 

 

                                       
6 As in heading to the sealed Order, including use of capitals. 

7 These two word used only if the acquiring authority is not the Council. 

8 If not the Council. 

9 Omit this word if the word ‘The’ is included in the title of the Order. 

10 Name the Order exactly as cited in the sealed Order, including punctuation.  In the case 
of SSCLG and other Ministerial Orders the references throughout should be to authorization 
and not confirmation. 



 

 

File Ref: /00000/ 

[name of Order exactly as cited in the sealed Order, including punctuation] 
 The Compulsory Purchase Order was made under [name of enabling Act, including 

Section] and the Acquisition of Land Act 1981 by [name of acquiring authority] on [date]. 
 The purposes of the Order are [state the purpose as stated in the enabling Act or in the 

Order, as amplified in the Statement of Reasons]. 
 When the inquiry opened there were [number] remaining objections and [number] 

additional non-qualifying objections outstanding.  [number] objections were withdrawn 
and [number] late objections were lodged. The main grounds of objection are [briefly 
summarise]. 

 Inspections were carried out on [insert date]. 

Summary of Recommendation: that the Order be [confirmed with/without 
modification/not confirmed] 
 

 

Procedural Matters and Statutory Formalities 
 

[if you announced that you had replaced another Inspector, say so here, giving the name and initials 

of the Inspector concerned, but not their qualifications] 

[The Convening Notice was read].  The Acquiring Authority (AA)/Council confirmed its compliance with 

the Statutory Formalities.  There were no submissions on legal or procedural matters.[If there were 

submissions concerning the validity of the Order they should be reported here, irrespective of what 

stage they were made during the inquiry.  If necessary there should be sub-headings relating to those 

who made the submissions.  The AA’s reply and any comments or rulings by the Inspector should be 

included.] 

[If the inquiry was adjourned the reason should be given, if necessary under headings of those 

requesting, consenting or objecting to the adjournment, and including the Inspector’s decision.] [Any 

rulings by the Inspector should be dealt with here. Any written ruling or ruling read out from a script 

should be included as an inquiry document]  

The Order Lands and Surroundings 
 

[The extent of the description is a matter for discretion, depending upon the case.  The aim should be 

to help the decision officer to understand those physical features of the land(s) and buildings that may 

have a bearing on the case.  [See also IH GP13]. Personal opinions should be avoided.  Factual 

information about issues raised at the inquiry should also be recorded.]  

[State the location of the Order land(s) in relation to the town centre or other landmark, and the 

situation of the land in relation to adjoining roads or land.  Mention any conspicuous features, e.g. 

steep slope.] 

[Describe the Order land(s) and any buildings thereon in general terms] 
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[If a listed building is involved describe its general condition and state of repair, with particular 

attention to any features of special architectural or historic interest.  The statutory list description may 

be set out here if not included in the case for one of the parties, or as a document.  You should state 

whether the building seen agrees with the listing description.  If not, the differences should be noted.] 

[Describe the immediate surroundings by main use and character, mentioning any special features eg 

canals, railway embankments, conservation areas.] 

[Describe any alternative sites or other properties mentioned during the inquiry and visited during the 

course of the site inspection.] 

[Indicate whether there are any other Protected Assets affected; details should be on the protected 
Assets Certificate submitted by the AA] 

The Case for the [name] [Acquiring Authority] 
 

[Generally the case for the acquiring authority should be reported first and should record the whole of 

its general case, although in as concise a form as is practicable.  Sub-headings may be used where 

appropriate.  Any modifications to the Order suggested by the authority should be recorded.] 

Submissions Supporting the Council 
 

[How these are reported is a matter for discretion having regard to their substance and how they were 

made.  Some may require headings in the same manner as the principal parties (e.g. parish/town 

councils, national amenity bodies, established local societies].   

The Objections 
 

[It is usually appropriate for ease of identification to report objections in ascending order of reference 

numbers as given in the Schedule to the Order, taking the lowest number in a group as the key 

number.  This applies whether or not objections are remaining, or late.  However, it will often be 

beneficial to report firstly the objections in respect of which there was an inquiry appearance, and 

then the objections reliant upon written representations and any withdrawn objections, in separate 

sections of the report.  In any event, it should be made clear if the objection was not the subject of an 

inquiry appearance.] 

(Reference No) 

(Address) 

(Name of Objector and Legal Interest) 
 

[Reference number and street address as given in the Order Schedule.  Omit if only one property 

is included in the Order.  List all the references, addresses and names of the Objectors where 

there are appearances by the same advocate.  If there was no appearance the summary of the 

principal grounds of objection should include, if appropriate, any amplification in subsequent 

correspondence.]   

 [If the objection has been withdrawn, say so, giving the grounds for withdrawal or partial 

withdrawal (if known).  This may be important in an assessment of costs, e.g. if a building is to 
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be excluded but land is still to be acquired.  It may, however, be sufficient to state simply that 

the objection was withdrawn by letter dated …] 

[If the withdrawal is made subject to conditions it should be dealt with as remaining, although 

sometimes the matter can be resolved, for example by an undertaking by the acquiring authority 

to preserve a right of way or not to implement a confirmed Order if certain specified works are 

carried out within a defined period ] 

 [It may be convenient to deal with a number of withdrawn objections together] 

Case for the Objector 
 

[Record the Objector’s case in logical order, including the Objector’s reply to the acquiring authority’s 

case.]   

Response by the (Council) Acquiring Authority 
 

[Do not repeat anything already in the authority’s case whether general or particular, or introduce any 

fresh matter.  This section is unlikely to be necessary in cases where there is only a single objection. If 

the section is included, a useful first sentence is sometimes ‘The general case applies’, and then the 

specific response related to the objection]   

Description 
 

[Sufficient description should normally have been included under the general description of the Order 

lands and surroundings.  However it may sometimes be necessary to clarify some points arising from 

the Objectors’ cases in more detail if the Order covers a large number of properties of different kinds, 

several of which are the subject of objection.  If a description is given, expressions of opinion should 

be avoided.] 

Other Submissions opposing the Council 
 

[See comment on Submissions supporting the AA above] 

Response by the Council 
 

[See comment on response by the (Council) AA above] 

Unopposed Lands 
 

[This section is only required where there are some parts of the Order that are not subject to 

objection, and then not in every instance.  If the description of the unopposed lands is adequately 

covered by the general description of the Order lands, then the section will not be necessary.  

Otherwise only a brief description will usually be necessary, but sufficient to support any conclusions 

the Inspector may reach in regard to that part of the Order area.] 

Conclusions  

[As in any report to the SSCLG, the facts on which the Inspector’s conclusions are based must be 
clear. The general guidance in IH GP13, paragraphs 94 onwards applies.  The origin of every factual 
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statement should be identifiable from the text, generally by indicating the source paragraph in 
parentheses.] 
 

[Facts should cover the whole of the Order and not be confined to those parts to which objections 

have been made.  They should normally be verifiable and not open to dispute.  However, conflicting 

estimates of e.g. the costs of repair may be attributed to the parties making them.  Any relevant 

undertakings by the AA should be included.] 

[Conclusions, like facts, must relate to the Order as a whole as well as to objections.  They often 

conveniently fall into two categories.  First it is necessary to express a reasoned view on the merits of 

the Order itself, having regard to the section of the enabling Act under which it was made, and to 

conclude that it meets the requirements of the Act, or that the Order should be modified, or that the 

Order should not be confirmed.   Secondly, it is necessary to decide whether all or any of the 

objections are decisive, whether any modifications should be made, or whether the Order should not 

be confirmed.  The outcome of these considerations should be summed up clearly and explicitly, giving 

reasons for any modifications or reasons why the Order should not be confirmed.] 

 
Recommendation 
 
I recommend that the [insert full title of Order] [be not confirmed][be confirmed][be confirmed with 

the following modifications]: 

[example] the exclusion/deletion of Reference(s) ………….. 

[In the case of SSCLG or other Ministerial Orders, the reference should be to authorisation, not 

confirmation.] 

[Reference numbers and street addresses of the properties to be excluded must be given in the 

recommendation, generally as in the Order Schedule.  Properties to be excluded should be 

hatched green (by the Inspector) on a copy of the Order Map (not the sealed copy). The hatched 

copy should be included as Plan A in the Plans List.] 
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CHAPTER CT4 - ADVERTISEMENT CONTROL 
 

The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides 
advice on procedural and policy matters drawing on relevant Court judgements 
and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the Handbook, 
that particular part will not be given any weight.  

 

 

       What's New Since the Last Edition (May 2010) 
 
Some information (under Allocations, Prosecution and Certificates of 
Lawfulness) has been moved to more appropriate sections. 
 
The main revisions are outlined below and highlighted in Yellow in the text. 
 
Para 21 Information added on Adverts not needing consent. 
 
Paras 28 – 35 Certificates of Lawfulness appeals under s.195 – section 
expanded. 
 
Paras 36 – 43 Enforcement – section expanded. 
 
Para 163 Definition of Advertiser. 
 
Para 168 - 171 Correcting and varying a notice – section updated and 
expanded. 
 
Paras 172 - 179 Typical arguments raised by appellants – section updated and 
expanded.  Some paragraphs amended as now only apply in Welsh casework. 
 
Paras 198 - 202 Areas of Special Control of Adverts – section updated and 
expanded. 
 
Annex F: Notes on the Schedules in the Regulations – updated to add advice 
on interpretation of certain Classes in Schedules 1 and 3. 
 
Please note:  This chapter has been written in relation to English rules and 
guidance.  The Welsh rules and guidance are similar, although there are 
differences.  Where possible references to Welsh materials have been made in 
brackets, but additional care and attention should be paid where a Welsh case 
is being undertaken.  
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Relevant Guidance1 
 

 Town and Country Planning Act 1990 ss.220 - 225 
 Planning and Compensation Act 1991 
 Planning (Listed Buildings and Conservation Areas) Act 1990  

 
England 

 SI 1974/419 The Town and Country Planning (Inquiries Procedure) Rules 
1974 

 SI 2007/783 Town and Country Planning (Control of Advertisements) 
(England) Regulations 2007 (as amended by SI 2007/1739 The Town and 
Country Planning (Control of Advertisements) (England) (Amendment) 
Regulations 2007) 

 DCLG Circular 03/2007 Town and Country Planning (Control of 
Advertisements) (England) Regulations 2007 as corrected in the Annex 
published July 2007 

 PPG19 Outdoor Advertisement Control2 
 DCLG Circular 03/2009 Costs awards in appeals and other planning 

proceedings 
 
Wales 

 SI 1974/419 The Town and Country Planning (Inquiries Procedure) Rules 
1974 

 SI 1992/666 Town and Country Planning (Control of Advertisements) 
Regulations 1992 (as amended)  

 WO Circular 14/1992 Town and Country Planning (Control of Advertisements) 
Regulations 1992 (as amended) 

 TAN(W)7 Outdoor Advertisement Control2  
 WO Circular 23/1993 Awards of Costs incurred in Planning and other 

(including Compulsory Purchase Order) Proceedings 
 Planning Policy Wales (Edition 3 – July 2010, section 3.5) 

 

                                       
1 Additional advice and guidance can be found on the Advert Appeals page on PINSnet.  
2 Planning Guidance (Wales): Planning Policy issued in May 1996 cancelled PPG19 
insofar as it related to Wales, except for the Annex. The Annex was later cancelled by 
TAN 7 (November 1996). Therefore, PPG19 does not apply in Wales. 
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http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/2007_783.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/2007_783.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0307.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0307.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/PPG_19.pdf�
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=1048�
http://archivalware.pins.local:8080/awweb/pdfopener?smd=1&md=1&did=1048�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/Tribunals and inquiries - The Town and Country Planning (Inquiries Procedure) Rules 1974.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/Tribunals and inquiries - The Town and Country Planning (Inquiries Procedure) Rules 1974.pdf�
http://www.opsi.gov.uk/si/si1992/Uksi_19920666_en_1.htm�
http://www.opsi.gov.uk/si/si1992/Uksi_19920666_en_1.htm�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0592.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0592.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/TAN07.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/893.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/893.pdf�
http://pinsnet.pins.local/information/policy_and_casework/wales/wales_policy/ppw_july2010/ppw_july2010_complete.pdf�


CT4 Advertisements:               Version 8                            December 2010 
 

Page 3 of 63 

Contents 
 
Paragraph and page numbers have hyperlinks to take you direct to the section you need. 
 
 

Paragraph           Page 
 
Introduction & Definitions         6 
1   Applicability 
2 - 5  Background 
6 - 7  Definition of advertisements 
8 - 9  Typical advertisement types 
10 - 11 Definition of site 
12 Permission of the owner 
13  Human Rights 
14 - 17 Special provisions relating to the Olympic/Paralympic Games 
 
Appeals           9 
18   Types of appeal 
19 - 20  Development? 
21 - 25  Consent 
26 - 27  Split Decisions 
28 - 35 Certificates of Lawfulness appeals under s.195 
36 - 43  Enforcement 
44    Prosecution 
45 - 50  Section 38(6) (Formerly s.54A)  
 
51   Writing Decisions       17 
52 - 54  Amenity and public safety 
55 - 59  Amenity 
60   Urban renewal 
61   Disregarding adverts 
62 - 64  Public safety 
65 - 68  Often raised arguments  
69 - 70  Moving and illuminated displays 
71   Temporary consents 
72   Sponsorship signs 
73 - 74 Consistency 
75   Need 
 
76 - 80  Conditions          21 
81 - 85  Reasons 
86 - 88  Temporary consents 
89 - 91  Appeals against conditions 
92   Example conditions 
 
93 - 97 Illumination         26 
 
Hearings           27  
98 - 99 Introduction 
100   Before the hearing 
101 - 103 At the hearing 
104   Admission of the press 



CT4 Advertisements:               Version 8                            December 2010 
 

Page 4 of 63 

105 - 107  Third party attendance 
108   Representatives of Other Government Departments (OGDs) 
109 - 112  The sequence of events 
113 - 118 The site visit 
After the hearing          31 
119   Late representations received at hearings 
120 - 121  The Inspector’s notes 
122 - 126  Documentary evidence 
Other matters which may arise at a hearing      33 
127 - 129  Non-attendance by a principal party 
130 - 131  Withdrawal of an appeal 
132 - 134  Adjournments 
135   Requests for recovery of jurisdiction 
136 - 138  Modified proposals 
139   Representations at hearings by counsel and other professionals 
140 - 141  Dyason v SSE 
142   Same site appeals which proceed by different methods 
 
143 - 145 Costs           36 
146   Reasons 
147 - 148 Example costs claims 
149 - 151  Parties to an award 
152 - 153   Conduct of hearings 
154   Costs applications following withdrawal of appeal at the hearing 
155 - 156  Submission of costs decision 
 
Discontinuance Notices        39  
157 - 158  Introduction 
159 - 167 Technical aspects of the notice 
168 - 171  Correcting and varying a notice 
178 - 176 Typical arguments raised by appellants 
180   Quashing the discontinuance notice  
181   Substantial injury 
 
Listed Buildings, Conservation Areas, Parks, AONBs & Green Belts 45 
182 - 185 Conservation Areas  
186   Sites adjacent to a Conservation Area 
187 - 191  Listed Buildings 
192 - 194  Determining advert appeals where a listed building is affected 
195 - 196  National Parks and Areas of Outstanding Natural Beauty 
197   Green Belts 
 
198 - 202 Areas of Special Control of Advertisements (ASCAs)  48 
203 - 205 Directional signs 
206 - 207  Appeals in ASCAs 
208 - 209  Orders to designate an ASCA 
 
Regulation 7 and other Directions      50 
210 - 218  Regulation 7 directions 
219   Regulation 11 directions 
220   Regulation 25 directions 
 
 



CT4 Advertisements:               Version 8                            December 2010 
 

Page 5 of 63 

Annexes 
 
Annex A - Structure and Content of Decisions    52 
Annex B - Architectural Terms       56 
Annex C - 6 - Sheets and Shrouds       58 
Annex D - Highway Safety – Typical Issues to consider   59 
Annex E - Hearings - Introductory Remarks and Checklist  60 
Annex F - Notes on the Schedules in the Regulations    62 



CT4 Advertisements:               Version 8                            December 2010 
 

Page 6 of 63 

Introduction & Definitions 
 

Applicability 
 

1. This chapter is intended for anyone handling advertisement appeals work.  
Unless otherwise stated, or in those cases detailed in b), c) and d) below, advice 
relates to all Inspectors.  Advertisement work will be allocated as follows: 

 
a) Standard consent written representations cases at level H and standard 
consent hearing cases at level G will be allocated to any Inspector; 
b) Higher level Advertisement casework (Discontinuance notices, Regulation 
7 cases and Area of Special Control reports) will be dealt with by Inspectors 
who have an advert specialism of Level F or above; 
c) Where the advert is proposed for display on a listed building, even where 
there is no linked listed building appeal, the case should be allocated to an 
Inspector with a Historic Heritage specialism.  Where it is linked to non-
transferred appeals (e.g. appeals under sections 20 or 39 of the Listed 
Buildings Act concerned with Grade I and II* listed buildings), it will be 
necessary for the Secretary of State to recover jurisdiction. The Inspector 
dealing with the main appeal should check the advertisement appeal file to 
ensure that it contains a formal recovery letter where this is appropriate; and  
d) An appeal for a Certificate of Lawful Use or Development or against an 
Enforcement Notice for an Advert will be allocated to an Enforcement 
Inspector with an Advert specialism of Level F or above.   
 

Background 
 

2. Advertisement control is an integral part of the development control system in 
England and Wales. Its structure and the central provisions have remained 
remarkably unchanged since 1 July 1948 (the "appointed day" for the Town and 
Country Planning Act 1947). Since 1948 the regime for advertisement control 
has been specified in separate Regulations - currently the 2007 Regulations (SI 
2007/783), as amended, in England.   

 
3. The 1992 Regulations (SI 1992/666), with amendments, still apply in Wales.  

The main references to the Regulations and Circular in this chapter refer to the 
2007 versions with those applying to Wales, where applicable, in brackets. 
  

4. The main administrative components of the system are very similar to the 
development control regime, namely: 

 
a) an advertisement consent application to the local planning authority 
(LPA), who are expected to decide it within eight weeks; 
b) an appeal to the Planning Inspectorate against the LPA's decision 
(including the imposition of a condition to which the applicant objects or the 
failure to decide an application within the time limit); and 
c) the possibility of challenging the appeal decision in the High Court, on a 
point of law, using the appeal procedure in section 288 of the 1990 Act, 
although this is a fairly rare event. 

 
5. Part VIII, chapter III sections 220 – 225 of the 1990 Act deal with the 

advertisement regime. This applies various parts of the Act to advertisement 
control, so that the advertisement appeal system essentially mirrors that of the 

http://www.hmso.gov.uk/cgi-bin/htm_hl.pl?DB=hmso-new&STEMMER=en&WORDS=list+build+&COLOUR=Red&STYLE=s&URL=http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_3.htm�
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_5.htm�
http://www.hmso.gov.uk/acts/acts1990/Ukpga_19900009_en_5.htm�
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s.78 regime. The appeal provisions are set out in full in Part 4 of Schedule 4 to 
the 2007 Regulations (part IV of Schedule 4 of the 1992 Regulations in Wales). 
Advertisements were not affected by the 2004 Planning and Compulsory 
Purchase Act. 

  
Definition of advertisements 
 

6. The definition of an "advertisement" is set out in s.336(1) of the 1990 Act, as 
amended by s.24 of the Planning and Compensation Act 1991. This definition is 
wide in scope, effectively including virtually every type of sign which provides 
information except (as made clear in Regulation 2(1)) (a) a memorial or railway 
signal or (b) a placard or other object borne by an individual or an animal (N.B. 
a ‘placard or other object borne by an individual or an animal’ is not included in 
the 1992 Regulations in Wales). The text in full is: 
 
“advertisement” means any word, letter, model, sign, placard, board, notice, 
awning, blind, device or representation, whether illuminated or not, in the 
nature of, and employed wholly or partly for the purposes of, advertisement, 
announcement or direction, and (without prejudice to the previous provisions of 
this definition) includes any hoarding or similar structure used or designed, or 
adapted for use, and anything else principally used, or designed or adapted 
principally for use for the display of advertisements, and references to the 
display of advertisements shall be construed accordingly.” 

7. Sometimes this can lead to uncertainty as to whether a sign is an 
advertisement. You have no powers to turn away an appeal, even if you 
consider a sign is not an advertisement. Consequently, if the issue has been 
raised by the parties you should note the dispute but go on to say “…a valid 
appeal is before me and as it has not been withdrawn I am obliged to deal with 
it..” If the matter has not been raised then do not raise it yourself, just deal with 
appeal as made. 
 
Typical advertisement types 
 

8. Although advertisements can come in almost any form, the majority of appeals 
generally fall into two categories: 

 
i) Appeals for the use of a site for advertisements. These are usually 
poster panels used for general advertisement purposes. The following are 
the most common types: 

(a) 6 sheet poster panel, often found in shopping parades or 
supermarket car parks. Either freestanding, or wall mounted and usually 
internally illuminated.  
(b) 48 sheet poster panel. This is the standard unit size for the industry, 
can be illuminated or not. 
(c) 96 sheet poster panel. The size of two 48 sheets next to each other, 
can be illuminated or not. 
(d) Tri-vision, or scrolling poster panel. Usually 48 sheets that are either 
made up of rotating panels, displaying three advertisements in 
sequence, or a continuous sheet that scrolls round, displaying a number 
of advertisements. Usually illuminated. 
(e) Large PVC sheets, either wrapped around buildings, on scaffolding, 
or hung in front of empty office blocks. These can be gigantic, and are 
becoming increasingly popular. 
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ii) Appeals for the display of a specific advertisement. Usually a sign 
relating to a shop or pub. Typically will be: 

(a) shop fascia of varying sizes; 
(b) projecting signs; 
(c) freestanding totem signs outside garages, supermarkets, etc; 
(d) directional signs to pubs or shops off the main highway. 
  

9. Occasionally three-dimensional models are used as advertisements. An appeal 
will usually relate to a specific model. However, on at least one occasion the use 
of a site for the display of unspecified models was applied for. This was turned 
down on the grounds that without exact details it was impossible to determine 
what harm might be created by different models. This was quite different to 
consent to use a site for different 48 sheet poster advertisements, as these 
would all be the same size. 

 
Definition of a site 
 

10. “Site” is defined in the Regulations as “..any land or building, other than an 
advertisement, on which an advertisement is displayed”. The Secretary of 
State’s view is that it would be wrong to try and control hand held 
advertisements by way of the Advertisement Regulations. This view was 
supported by the Courts in the case of Westminster CC v Wells and FSS, where, 
although not central to the case, the judge agreed with PINS view that the 
Regulations could not be used to control a sandwich-board man.  Thus, in the 
Interpretation section of the 2007 Regulations, a placard or other object borne 
by an individual (or animal) is specifically excluded from the definition of an 
advertisement. 
  

11. The courts have also held, in Barking & Dagenham v Mills and Allen [1996] that 
the “site” includes the whole site, or parcel of land on which an advertisement is 
displayed, not just the actual position of a particular advertisement. 
 
Permission of the owner 

 
12. It is a requirement, by virtue of one of the conditions specified in Schedule 2 to 

the Regulations (Schedule 1 of the 1992 Regulations in Wales), that the 
permission of the owner or occupier of the land on which the advertisement is 
displayed is obtained. 

 
Human Rights3 
  

13. There have been a number of Human Rights challenges that directly affect 
Advertisement work. The Inspectors’ independence was challenged in O’Brien v 
SSETR and Doncaster MDC [2001] and the lack of a right to compensation when 
an advertisement was discontinued was raised in a series of appeals in 2002. In 
the O’Brien case the courts supported the Secretary of State’s view that 
Inspectors are independent tribunals, and in the compensation dispute, the 
Secretary of State recovered jurisdiction and issued a decision with a detailed 
argument as to why compensation should not usually be payable. This decision 
was not challenged.      

                                       
3 For general advice on Human Rights see IH Chapter GP10 - Human Rights. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/barking_dagenham.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/obrien_doncaster.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/obrien_doncaster.htm�
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Special provisions relating to the Olympic/Paralympic Games4 

 
14. Section 19 of the London Olympic Games and Paralympic Games Act 2006 

empowers the Secretary of State to make regulations about advertising in the 
vicinity of the London Olympic and Paralympic events.  It is intended that, apart 
from advertisements by official sponsors, the venues will be free from other 
advertising.   

 
15. Once the Olympics advertising regulations under the 2006 Act are in force they 

will take precedence over the 2007 Regulations in respect of advertising within 
the prescribed areas around each of the venues.  In particular, they may require 
general advertising to be removed for the duration of the four-week Olympics 
period, notwithstanding any consent (deemed or express) that may have been 
granted for it under the 2007 Regulations. 

 
16. It is also likely that some advertising which is on enclosed land or inside a 

building – and thus outside the scope of control under the 2007 Regulations – 
may nevertheless be controlled under the Olympics advertising regulations. 

 
17. Around the principal venues in east London the Olympic Delivery Authority has 

been appointed as local planning authority.  However, the area around each of 
the other venues will continue to be the responsibility of the relevant local 
planning authority.  

 
 

Appeals     
 

Types of appeal 
 
18. Generally, there are four types of appeal that can be made: 
 

a) against a refusal to grant express consent. The most numerous type of 
appeal. 
b) against the failure to determine an application within the 8 week time 
limit. 
c) Against one or more of the conditions attached to a consent. This appeal 
must be made within the 8 week time limit after the grant of express 
consent by the Local Planning Authority. There is no provision, akin to s.73 
or s.73A for appealing against a condition once that time limit has expired. 
d) against a discontinuance notice served under Regulation 8. See 
Discontinuance, para 157. 

 
In addition to these appeals, there may also be proposals to designate an Area 
of Special Control for Advertisements (ASCA) or for Regulation 7 Directions and, 
more rarely, a s.174 appeal against the issue of an Enforcement notice or s.194 
appeal against a refusal to issue an LDC.  See Para 1 for allocation details. 

 
 

Development? 
 

                                       
4 See the Adverts and London 2012 Olympics page in the Adverts pages 

http://www.opsi.gov.uk/Acts/acts2006/ukpga_20060012_en_2#pb4-l1g19�
http://www.legislation.hmso.gov.uk/si/si1992/Uksi_19920666_en_5.htm#mdiv18�
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19. Advertisements do not, in themselves constitute development, however, section 
55(5) of the 1990 Act clarifies that the fixing of advertisements on any part of a 
building not normally so used for the display of advertisements is "development" 
by the making of a material change of use.  Where elements of an 
advertisement do comprise development, s.222 of the TCPA 1990 provides that, 
where the advertisement is displayed in accordance with regulations, planning 
permission for that development shall be deemed to be granted and so separate 
planning permission is not required. This covers the structures and supports for 
the advertisement where they are ancillary to the purpose of displaying the 
advertisement. For example a building would not be granted planning 
permission because consent had been granted for an advertisement on it, but a 
large piece of sculpture, whose primary purpose was to support an 
advertisement would. (See Para 13 of Circular 03/2007).  It does not apply to 
the unauthorised display of advertisements. 

 
20. Sometimes a developer may apply for planning permission for a structure to 

support an advertisement, in order to obtain advertisement consent by the back 
door. It should be noted that although Advertisement consent grants permission 
for the structure, planning permission for the structure does not grant consent 
for any advertisement. Consequently, advertisement consent will still be 
required to display an advertisement. 
 
Consent 
 

21. Regulation 1(3) of the 2007 Regs (Regulation 3(2) of the 1992 Regs in Wales) 
allows some advertisements to be displayed without advertisement consent.5  
These are outlined in Schedule 1 (schedule 2 in Wales).  This is subject to the 
conditions and limitations in column 2 of the schedule and, for most (with the 
exception of Class F under the 2007 Regs to which standard conditions 4 does 
not apply) that they comply with the standard conditions in Schedule 2 
(Schedule 1 in Wales). 

 
22. Many advertisements benefit from deemed consent, which is similar to 

permitted development rights in s.78 work.  Schedule 3 of the Regulations (both 
1992 and 2007) set out what types and sizes of advertisement have deemed 
consent.  Any advertisement that requires consent but hasn’t been granted 
deemed consent through the Regulations requires express consent. 

 
23. If a sign before you on appeal appears not to require express consent how it is 

dealt with depends on a number of factors described below. The fundamental 
principle is that you should deal with the appeal as it is made. There is no 
provision in the Act or Regulations for determining whether consent is required, 
however the judge in Thomas v NAW & Neath Port Talbot [2009] ruled that, if 
an applicant for express consent specifically requests a determination of whether 
the advertisement benefits from deemed consent the LPA and Inspector have 
the jurisdiction to determine the issue6. There is no power to decline to 
determine an appeal that has been validly made because the subject of the 
appeal does not actually require express consent, or indeed for any other 

                                       
5 An interesting debate as to how to interpret Schedule 1, in particular Class B, can be 
found in Tile Wise Ltd v South Somerset [2010] 
6 The re-determined appeal decision following the ruling in Thomas is 2082526, although 
please note that, as a Welsh case this was judged against the 1992 Regulations. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/thomas_naw_neath.htm�
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reason. Nor can some of the signs be ignored unless they have been specifically 
withdrawn by the appellant. However common sense dictates that this principle 
can be applied differently in different circumstances. 
 

a) If any of the signs before you on appeal appear not to require express 
consent, but this has not been raised by the parties then deal with the 
appeal as it was made. You have no duty to raise the issue yourself and to 
do so without giving the parties an opportunity to comment could lead to a 
breach of natural justice.  
b) If the issue has been raised, and the appellant has withdrawn the signs 
that do not require express consent, but this leaves others still to be dealt 
with, then you should only deal with the remainder. Note that if a sign has 
clearly been withdrawn in writing then it cannot be considered by the 
Inspector, even if the Inspector thinks it does need express consent. 
c) Very occasionally it may be that the withdrawal of a sign or signs leaves 
none to be considered. This would require the formal withdrawal of the 
appeal. If the appeal has been withdrawn then it should not have reached 
the Inspector (unless this is done at the Hearing). If it has not been 
specifically and formally withdrawn in writing then you should ask the 
Procedure Team to write to the parties suggesting the appellant formally 
withdraws the appeal. 
d) If the appellant requests a determination on whether deemed consent 
exists and provides a full supporting evidential basis then you must 
determine whether deemed consent exists (Thomas [2009]).   
e) The only exception is the rather common occurrence on multi-sign cases, 
where both parties will agree that certain signs do not require express 
consent and will concentrate on those that do. This can be taken as an 
effective withdrawal of those signs, you need then only deal with the 
remainder. It is best not to mention the word “withdrawn”, but to say 
something like “…both parties agree that signs A, C and F do not require 
consent, so I shall deal only with signs B, D and E.” Of course, if you do not 
agree with the parties you can say so and still consider whether the 
particular sign(s) in dispute have deemed consent (note the difference with 
point b), where the signs were formally withdrawn from the appeal in 
writing.) 
 

24. Once a sign has been granted express consent, this consent lasts only for a 
limited time. The standard time is 5 years, but longer or lesser periods can be 
imposed, but only if requested by one of the parties and if good reasons are 
given. If a period is not specifically mentioned in the decision, then 5 years is 
imposed by the Regulations. 

 
25. Once the time limit expires, if no condition has been attached requiring the 

removal of the sign (such a condition would be unusual – see conditions, para 
76 onwards), then the sign can automatically continue to be displayed with 
deemed consent. However, the Local Planning Authority can then require it to be 
removed by issuing a discontinuance notice. Signs with express consent cannot 
be discontinued. 
 
Split decisions7 
 

                                       
7 Chapter GP5 paras 24-26 provide fuller information on the issue of split decisions. 
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26. Local Planning Authorities faced with an application for a number of signs will 
sometimes issue a split decision, allowing some signs but not others. This 
decision can take a variety of forms, and is sometimes effected by attaching a 
condition removing some of the signs from the consent.  In these cases, the 
following advice should be followed: 

 
a) Where the Local Planning Authority have refused consent for some signs 
and granted others you only need to deal at appeal stage with the signs 
which have been refused;  
b) Where the Local Planning Authority have granted consent but attached a 
condition effectively refusing consent for some signs you again only need to 
deal with the signs which have been refused; and 
c) Where the Local Planning Authority have refused some of the signs 
applied for, but have not issued a consent for the others despite indicating 
that it has no objection to them, your decision should relate to all the signs 
contained within the original application. If it is not clear from the file what 
these signs are you will need to go back to the parties. 

 
In all the above the appellant may seek to withdraw some of the signs refused, 
but press ahead with others. If this happens, you should mention this in your 
decision, stating that you will take no further action on the withdrawn signs.  If 
the withdrawal happens at a Hearing, you should ask for it in writing. 
 

27. It should be noted the advice above is not strictly in accordance with Chapter 
GP5.  Technically, all the signs will be before you even if some have been 
granted by the Council, and these could be refused consent on appeal. This 
should only be considered in exceptional circumstances and only after the 
parties have been given a specific opportunity to comment and possibly 
withdraw their appeal. 

 
Certificates of Lawfulness appeals under s.1958 

 
28. There is no provision within the Regulations to apply for a determination as to 

whether an advertisement meets the requirements of any specific class and thus 
benefits from deemed consent.  However, applying the principle in the judgment 
Thomas v NAW & Neath Port Talbot [2009] the Inspector should exercise his 
jurisdiction to determine the matter.  In considering the conditions and 
limitations of the relevant class(es) s/he will establish whether or not there is a 
deemed consent and hence whether or not a certification of lawfulness should be 
issued.  
 

29. Whilst advertisements are subject to a separate and distinct regime from 
planning it is considered that there is no specific exclusion of the enforcement 
provisions of the 1990 Act, including s191 and s192 certificates of lawfulness, in 
respect of consent for the display of advertisements.  It is therefore possible for 
a certificate of lawfulness to be issued for either the display of an advertisement 
or the use of a site for the display of advertisements under the deemed consent 
provisions of the Advertisement Regulations and therefore deemed planning 
permission is granted under s.222.   

 

                                       
8 A good example of how to deal with an LDC/Adverts case can be seen in Decision 
Letter 2115970. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/thomas_naw_neath.htm�
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30. When dealing with an LDC application for an advertisement display the first 
consideration should be whether the entire structure in question comes within 
the definition of ‘advertisement’ in s.336 of the Town and Country Planning Act 
19909.  The judge in R (oao JC Decaux UK Ltd) v Wandsworth LBC [2009] found 
that under the definition ‘the structure supporting the display panel formed part 
of the overall mechanism for the display of an advertisement, and could 
therefore be described as part of the advertisement itself’. 
 

31. The next step is to establish on the facts whether or not the advertisement is 
lawful.  This needs to be measured against the relevant class(es), including any 
conditions or limitations, of the provisions of Schedules 1 or 3 of the 2007 
Advertisement Regulations (2 or 3 of the 1992 Regulations in Wales).  Please 
see Annex F for some advice on interpreting the Advertisement Regulations.   
 

32. Where the application refers to the use of a site, e.g. flank wall of a building, for 
the display of adverts the proper application of s.191(1)(a) also necessitates an 
examination of the facts to establish that the requirements of the relevant 
classes of the Regulations are met, including any conditions and limitations.   
 

33. If the conclusion is that express consent would be needed then the LDC must be 
refused.  But where the provisions of the Regulations are met an LDC should be 
issued either for the use of the site in the manner and to the extent that the site 
had been used for the relevant period for the display of advertisements or for a 
freestanding or fixed display.  There should also be a degree of particularisation 
in the certificate.  Any subsequent changes in the use of the site for the display 
of advertisements or to any freestanding or fixed advertisement display can then 
be measured from the description in the certificate. 
 

34. The establishment of lawfulness does not prevent the local planning authority 
taking discontinuance action under Regulation 8 to secure the removal of the 
advertisement or cessation of the use of the site for the display of 
advertisements with deemed consent, providing the requirements of Regulation 
8(1) are met.  
 

35. There are no time limits comparable to those in s.171B.  The fact that an 
advertisement may have been displayed for more that four or 10 years is no 
defence against prosecution.  This principle was upheld by the High Court in the 
case of Torridge DC v Jarrad [1998] (unreported).  However, an advertisement 
displayed on a site that has been used continually for the preceding 10 years for 
the display of advertisements without express consent may continue to be so 
used under the deemed consent granted by Regulation 6 and Class 13 in Part 1 
of Schedule 3, but such use may still be served with a discontinuance notice 
served under Regulation 8.  

 
Enforcement 
 

36. Advertisements are subject to a separate and distinct regime from planning and 
specific powers area available to local planning authorities to control all types of 
advertisements.  DCLG Circular 3/2007 (Para 6 of the Annex) advises that LPAs 
should not normally seek to control the display of adverts by other means, for 
example enforcement notices, when dealing with advertisements. Although 

                                       
9 as amended by s.24 of the Planning and Compensation Act 1991 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/decaux_wandsworth.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/torridge_jarrad.htm�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/circulars/0307.pdf�
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s.224(2) of the 1990 Act provides that advertisement control regulations may 
import the mainstream enforcement notice provisions from Part VII of the Act, 
in practice the Regulations do not do so.  Displaying an advertisement otherwise 
than in accordance with the Regulations is an offence.  Thus enforcement of 
breach of advertisement control is expected to be through the Courts (see para 
44 on Prosecution).  However, there is no specific exclusion of the use of the 
enforcement provisions in the 1990 Act and, from time to time, appeals are 
received following the issue of an enforcement notice against either an 
advertisement or its supporting or associated structure. 

 
37. Such appeals should be considered in the same way as any other advertisement 

appeal. If the enforcement notice is upheld, the Local Planning Authority will be 
able to ensure the requirements of the Notice are carried out. However, where 
the Inspector is allowing the appeal and quashing the notice, it must be borne in 
mind that, because the notice was issued under different planning powers, there 
is no scope for the grant of consent for the advertisement, even if planning 
permission is granted. Therefore, unless there is a linked advertisement appeal, 
the applicant will have to make another application for advertisement consent in 
the normal way, where required. 
 

38. The display of an advertisement is not necessarily development.  However, in 
many cases it will be.  This is either because it involves a building operation (as 
with the erection of a roadside poster panel) or because it amounts to a material 
change of use.  The 1990 Act itself (in s.55(5)) provides that the use for the 
display of advertisements of any external part of a building which is not 
normally used for that purpose – such as the erection of a poster-panel on the 
gable-end wall of a terrace – is to be treated as a material change in the use of 
that part of the building, and thus development requiring planning permission.  
 

39. Under s.222, where the display of advertisements involves development of land, 
planning permission for that development is deemed to be granted, provided the 
display is in accordance with the Regulations.  Where it is not, and thus 
unauthorised, the display does not obtain deemed planning permission.  It is 
thus a breach of planning control and can be enforced against. 
 

40. It is also possible that unauthorised development may be carried out that 
involves signage but primarily concerns other matters. In this respect the 
primary breach might be, for example, the installation of a shop front or a 
material change of use of premises.  It is established by case law that an 
enforcement notice relating to a material change of use may also require the 
removal of physical manifestations of that use.  On this count, a fascia sign may 
be held to be an integral part of the unauthorised use and its removal could 
form a valid requirement of the notice.  There was a case in Swindon where it 
was accepted by the parties and the Inspector that it was expedient for the sign 
to be dealt with under the notice rather than be the subject of separate action 
under the Regulations.  In the event, the notice was upheld with a requirement 
that the shop front and sign be removed. 
 

41. In a case in Westminster, where the enforcement notice required the removal of 
all fixtures and fittings brought onto the premises for the purposes of the 
unauthorised use, an Inspector dismissed the appeal, in part because of the 
effect of the advertising material being displayed.  The High Court upheld the 
decision, notwithstanding the argument raised by the owner that the existence 
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of a parallel advertising consent regime meant that signage could and would 
have to be dealt with separately. Entertainu Ltd v SSTLR v Westminster CC 
[2004] EWHC 2566, 26 October 2004. 
 

42. Likely successful grounds of appeal are: 
 

a) That the display did not involve development; 
b) That it is in Schedule 1 of the Regulations, and is therefore outside of 
the scope of advert control altogether (see Annex F), and thus again 
benefits from the deemed permission under s.222; or 
c) That it is in one of the classes in Schedule 3 to the Regulations (see 
Annex F), and therefore benefits from deemed consent, and thus also from 
the deemed planning permission under s.222. 

 
An appeal relying on any or all of these would be a variation of a standard 
appeal under ground (c) in s.174 and success would mean there had been no 
breach of planning control. 
 

43. Unlike in an advertisement appeal, in an enforcement appeal the question 
whether the object is an advertisement may well be important. In 2002 
Liverpool CC issued an enforcement notice against two coloured panels on a 
Comet warehouse on the basis that they were not advertisements and so not 
covered by a recent consent. The enforcement Inspector decided that as they 
were in corporate colours and part of a larger advertisement display they were 
advertisements. He upheld the ground (c) appeal, that they did not constitute a 
breach of planning control.  
 
Prosecution 
 

44. It is an immediate offence, in accordance with Section 224 of the 1990 Act and 
Regulation 30 (Regulation 27 of the 1992 Regulations in Wales), to display any 
advertisement for which express consent is required, without such consent 
having been obtained from the LPA. Most LPAs prosecute for this offence only as 
a last resort and will usually require the submission of an application for express 
consent to regularise the situation.  
 
Section 38(6) (formerly s.54A) 
 

45. S.38(6)10 does not apply to advertisement applications and appeals. When 
dealing with an application for express consent, Regulation 3 (Regulation 4 in 
the 1992 Regulations in Wales) specifies that the local authority shall only 
exercise their powers in the interests of ‘amenity' and ‘public safety' (with an 
exception in an Area of Special Control) taking account of the provisions of the 
development plan (so far as they relate to amenity and public safety – see para 
5 Circular 03/2007) and any other relevant factors. In Wales the situation differs 
in that during the transitional period between Unitary Development Plans and 
Local Development plans, any reference to the ‘development plan’ in the PCPA 
2004, the TCPA 1990 and any other Act dealing with planning is not a reference 

                                       
10 The Planning and Compulsory Purchase Act 2004 repealed Part 2 of the 1990 Act 
which contained s.54A. However, it is replaced by s.38(6) of the new Act which 
effectively repeats the contents of s.54A. Thus all references to s.54A in decisions should 
now be s.38(6). Apart from this, the advice remains the same. 

http://flexi.pins.local/WebClient/iflx/exitwindow.jsp�
http://flexi.pins.local/WebClient/iflx/exitwindow.jsp�
http://www.legislation.hmso.gov.uk/si/si1992/Uksi_19920666_en_6.htm#mdiv27�
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to the local development plan as per Section 38(4) but to the development plan 
for the purposes of Section 27A of the 1990. This is the UDP in force for the 
relevant LPA area, subject to the transitional provisions in Schedule 5 to the 
Local Government (Wales) Act 1994 (which deals with the situation where there 
is not even an UDP in force).  Further guidance can be found in W Note 10. 

 
46. Many Local Planning Authorities have very detailed local planning policies for 

advertisement control. Others have included a general statement of policy in 
their development plans, sometimes with more detailed considerations being set 
out in separate guidance notes for prospective applicants. These policies and 
guidelines are often combined with those for the development of shop fronts in 
High Street locations, or with Conservation Area policy statements.  
 

47. Although s.38(6) does not apply, the development plan and the advertisement 
or other policies in it, will still be a material consideration in the determination of 
an advertisement appeal. However, it does not carry the same weight for 
decision-making as for other types of planning appeal. 
 

48. Most Local Planning Authorities are aware of this, and while many will describe 
their policies in detail only a few consider, or appear to consider that s.38(6) is 
relevant. In most appeal decisions a general reference to the Council’s polices is 
sufficient. The following may be helpful: 

 
“The Council have drawn my attention to the policies they consider to be 
relevant to this appeal and I have taken them into account as a material 
consideration. However, powers under the Regulations to control advertisements 
may be exercised only in the interests of amenity and public safety, taking 
account of any material factors. In my determination of this appeal, the 
Council’s policies have not therefore, by themselves, been decisive.” 
 

49. In some cases where a Local Planning Authority has made a significant issue of 
s.38(6) it may be necessary to provide a detailed explanation as to why it is not 
relevant in this case. The following my be helpful: 

 
"In their statement/representations the Council draw attention to the provisions 
of section 38(6) of the 2004 Act, stating that the proposed display does not 
accord with the development plan. However, there is no statutory requirement 
within section 220 of the Act to have regard to the development plan when 
determining advertisement applications and appeals. Furthermore, Schedule 4 of 
the Regulations makes modifications to sections 78 and 79 of the 1990 Act. 
Section 79(4), which in turn applies section 70, is omitted. Amongst the omitted 
provisions of section 70 is 70(2) which requires that the local planning authority 
shall have regard to the development plan, so far as it is material to the 
application. Because section 70(2) does not apply to applications and appeals 
under the Regulations, neither does section 38(6), this latter provision only 
applies “if regard is to be had to the development plan”. In the above 
circumstances, while I have taken the local plan policies into account as a 
material factor amongst others, they cannot be given the weight which would be 
the case if section 38(6) was applicable. 

 
50. Although s.38(6) is not relevant, many Local Planning Authorities couch their 

refusals in terms of their advertisement policies. It may be judicious if allowing 
an appeal in such a case to refer in some detail to those polices and state why 

http://pinsnet.pins.local/information/policy_and_casework/wales/wnotes/w10_s38_pacpa2004.htm�
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the advertisement is either not contrary to policy, or is acceptable, even though 
it is contrary to policy. 

 
 
Writing Decisions11 
 
51. See Annex A for advice on the structure and layout of decisions and use of the 

template and Annex B for details of shopfront design with useful identification of 
common terms you will come across in advertisement cases. All final Advert 
decisions should be sent by email to the Despatch team, as per P note P855a 
(Welsh decisions should continue to be sent to the Wales address, as usual). 

 
Amenity and public safety  

 
52. Regulation 3 (Regulation 4 of the 1992 Regulations in Wales) provides that Local 

Planning Authorities shall exercise their powers only in the interests of amenity 
and public safety. 

 
53. The term “amenity” is defined in the 2007 Regulations as visual and aural 

amenity (there is no such definition in the 1992 Regulations for Wales12).  This is 
taken as meaning amenity in the neighbourhood where the advertisement is 
displayed, and also noise from the advertisements themselves. It is, to a large 
extent, a subjective concept and, consequently, is capable of varying 
interpretations. "Public safety" usually means the safety of any user of the 
highway, including both drivers and pedestrians.  
 

54. Note that in the JC Decaux Ltd v FSS [2003] judgement the court held that 
nothing other than amenity and public safety could be a material consideration. 
However, the examples given in Regulation 3 are not exhaustive and that 
anything that related to amenity or public safety was capable of being material. 
 
Amenity  
 

55. In considering the interests of amenity, account must be taken of any material 
factors and, in particular, the general characteristics of the locality, including the 
presence of any feature of historic, architectural, cultural or similar interest. The 
noise emitted from a moving advertisement can also be a consideration if it 
affects amenity. Discretion is given, in Regulation 3(3) (Regulation 4(1)(a) of 
the 1992 Regulations in Wales), to disregard any existing advertisements in the 
locality – see para 61 below. 

 
56. Inevitably, consideration of amenity will involve an element of subjective 

judgement. While each case must be considered on its individual merits, you 
should aim for consistency in dealing with appeals that involve similar 
circumstances and/or identical forms of display. Each appeal decision, although 
subjective, should be well reasoned. The overall objective should be seen as 
ensuring that the losing side understand (if not agree with) the basis for your 
decision. 

                                       
11 See Inspectors Handbook GP5 Writing Decisions for general advice on writing 
decisions and the need for accuracy and clarity. 
12 although in practice ‘aural’ was a consideration when the 1992 Regulations applied to 
England. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/deceaux_fss.htm�
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57. The test when considering visual amenity is whether the proposed 

advertisement causes harm to amenity, or in the case of an advertisement 
subject to a discontinuance notice, substantial injury to amenity (see paragraph 
157 onwards for further advice on discontinuance notice appeals). In assessing 
visual impact, you should consider the impact of the proposed advertisement on 
the building or site, on the setting of the building or site, on the street scene 
and on the immediate neighbourhood.  
 

58. Content or subject matter cannot be controlled under the Regulations. Neither 
can express consent be refused because the advertisement is considered to be 
misleading, unnecessary or offensive. 
 

59. Among the most common types of advertisements dealt with at appeal are 
poster displays. Appendix E of the Annex to Circular 03/2007 (or Annex A of 
TAN(W)7) sets out the criteria for decision-makers in assessing the visual 
impact of posters. The advice in Appendix E to the circular does not specifically 
deal with 6-sheet units or with large wraps or shrouds, which have become a 
major component of the outdoor advertising industry.  However, specific advice 
on these is in Annex C – 6-Sheets and Shrouds.  Additionally, paragraph 154 of 
Circular 03/2007 provides guidance on the latter.   
 
Urban renewal 
 

60. Many LPAs are now committed to a programme of environmental improvements 
to major transport corridors and other urban areas. An advertisement may well 
not be out of keeping in an area that is currently run down. But care should be 
exercised before you grant consent (even on a temporary basis) where 
improvement work is planned as part of a regeneration programme. To do so 
might hinder the Council’s aims to secure the environmental improvements they 
are seeking. Equally before refusing consent on this basis, be sure you have 
evidence the regeneration is planned and not just hoped for. 
 
Disregarding advertisements 
 

61. You have the power in 3(3) of the Regulations (Regulation 4(1)(a) of the 1992 
Regulations in Wales) to disregard existing advertisements when considering the 
effect of the appeal sign on an area. In effect this means you can counter an 
argument that the appeal sign is acceptable because there are lots of other 
similar signs nearby, by disregarding the other signs, and concentrating on the 
effect of the particular sign before you. If you are going to do so you should give 
clear reasons why you consider it appropriate to disregard the other signs. The 
judgment in Retail Media Ltd v SSETR & Macclesfield BC [2000] emphasised the 
need for adequate reasoning in decisions.  The aim is to achieve a consistency of 
approach in reasoning, whilst recognising that the resulting conclusions and 
decisions must always turn on the merits of the particular case.  Where existing 
advertisements in the same locality as the appeal site are referred to by one or 
more of the parties and consistency is a major plank of the appellant’s case, 
those advertisements and the question of consistency must be referred to in the 
decision.  Points to look out for: 

 
a) Are the Council aware of the legality of the other signs and are they 
taking steps to do anything about them? 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/retail_media_macclesfield.htm�
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b) Are you clear about the similarities or differences between the appeal 
sign and those you intend to disregard. 
c) Can you avoid the necessity of formally disregarding them by 
acknowledging the other signs but making it clear they do not set a 
precedent and explaining that you have dealt with your appeal on its own 
merits, and have found it to be harmful or acceptable for its own specific 
reasons. Even if nearby signs are very similar in impact, the effect of 
cumulative harm or the overloading of an area can both be arguments 
used to avoid the need to disregard signs. 

 
Public safety 

 
62. Advice on the possible effect of advertisements on public safety is given in 

Appendix B to the Annex to Circular 03/2007 (also of WO Circular 14/1992) key 
points of which are elaborated on below.  

 
63. Paragraph 15 of PPG19 makes it clear that whilst it will be assumed that the 

primary purpose of an advertisement is to attract attention, it should not 
automatically be presumed that it will distract attention. The vital consideration, 
in assessing the impact of an advertisement as regards public safety, is whether 
the advertisement itself, or the exact location proposed for its display, is likely 
to be so distracting, or so confusing, that it creates a hazard to, or endangers, 
people in the vicinity who are taking reasonable care for their own and others' 
safety.  In Wales see paragraph 4.5.1 of Planning Policy Wales. 
 

64. Advice on typical issues you should consider are contained in Annex D - Highway 
Safety - Typical Issues to Consider (page 59). 
 
Often raised arguments 
 

65. Where a panel is designed to contain changing displays, the content of an 
advertisement may from time to time be particularly eye-catching. This is not 
normally a material factor in making a decision on public safety grounds. The 
following is a possible paragraph for where such an issue is raised: 
 

“The Council have referred to specific ‘eye-catching’ poster advertisements 
in support of their case against the proposed poster display on public safety 
grounds. However, by its nature, poster advertising has to be capable of 
ready assimilation by drivers to be effective.  It is the location of such 
advertising in relation to local road conditions which must be the prime 
consideration in my decision as to whether or not the proposal before me is 
acceptable.” 

 
66. There is often concern about increased possibilities for criminal acts, as, for 

example, criminals can hide behind poster panels or that drivers are directed 
onto a sub-standard side road. Vague expressions of concern that are not 
backed up by evidence will seldom be of great weight.  However, the advice in 
Appendix E to Annex to Circular 03/2007 makes it clear that crime prevention 
and drug abuse are considerations in the interests of public safety. 

 
67. Accident statistics in the vicinity of a site need to be treated with caution. 

Considerable care needs to be taken before allowing an advertisement in a 
location which has a high accident record. But the statistics should be tested. In 
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particular, are they actually unusually high or is there evidence that they 
indicate the stretch of road presents a particular or unusual hazards to drivers? 
You then need to go on to consider the impact that the particular 
advertisement/s before you would have in these circumstances. 
 

68. Paragraph 2(h) of Appendix B to the Annex of Circular 03/2007 (Paragraph 1(h) 
of Appendix B to the Annex of WO Circular 14/1992) relates specifically to signs 
which embody directional or other traffic elements and which need special 
scrutiny because of possible resemblance to, or confusion with, traffic signs. 
Sometimes this is confused with any sign that contains a directional arrow.  
 
Moving and illuminated displays 
 

69. Tri-vision, Tri-wonder, Ultravision and Scrolling poster panels are all types of 
moving display. These invite closer attention and thus could create a distraction 
in a way that a static panel would not.  LED panels are designed to allow 
constant change and, as far as advert displays are concerned, operate most 
effectively when changing, therefore restricting the times at which refreshment 
with new adverts could be made would be problematic and impossible to enforce 
by condition.  Assessment of the effect on public safety should, therefore, 
normally be made on the basis of unrestricted times of change. 

 
70. Particularly bright signs that exceed the limits set out in the ILE report could 

cause an added distraction to drivers or glare and so be harmful to road safety. 
For further advice on Illumination see para 93. 
 
Temporary consents  
 

71. A temporary consent should never be granted to monitor the impact of a sign on 
public safety. The decision must either be to refuse outright or to allow on such 
grounds. Following the decision in the Court of Appeal in Kane v New Forest DC 
[2000] JPL 409 it is clear that Inspectors could be liable for any damages arising 
out of an accident in such circumstances. Apart from that, it is just poor 
decision-making not to reach a conclusion on the available evidence at appeal. 

 
Sponsorship signs 
 

72. These are signs that appear, generally on roundabouts, advertising private 
companies. They will have entered into an agreement with the Highways 
Department of the Council to pay them money in return for the right to 
“sponsor” certain roundabouts. However, these are not traffic signs (see 
comment on Class G in Annex F), and require advertisement consent, which is 
sometimes not forthcoming from the Planning Department. Signs on 
roundabouts always need particular care, and usually raise both amenity and 
road safety issues. The fact that sponsorship signs often contain some smaller 
text which may be difficult to read from a passing car does not necessarily mean 
that they would automatically cause a distraction.  Even if they do it is 
necessary to consider whether the degree of distraction would be likely to have 
a harmful impact on public safety.  Whether it would do so will depend on the 
individual circumstances of the case. 

 
Consistency 
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73. PPG19 (paragraphs 14 & 17) urges authorities to be consistent in decision 
making and it is important that Inspectors are as well. Appellants will often draw 
attention to alleged inconsistencies by Councils, but even if there is substance to 
these allegations it does not mean you are bound to allow the appeal. Each case 
is dealt with on its own merits and two wrongs never make a right. Sometimes 
other advertisement appeals are brought to your attention. It is entirely within 
your right as an impartial decision maker to disagree with a colleague’s decision 
on an earlier appeal, but for obvious reasons this should be avoided if at all 
possible. 

 
74. If you are going to disagree with a previous appeal decision you should first try 

and differentiate between the two, since it is seldom that two cases will be 
identical. If they are you must show you have considered the importance of 
consistency and explain why, nevertheless, you are departing from the previous 
decision.  
 
Need 
 

75. The need for an advertisement is often raised on appeal, especially by 
unrepresented appellants running their own businesses. However, control can 
only be exercised in the interests of amenity and public safety, so need cannot 
be given any weight in reaching a decision. The only exception is for certain 
direction signs in an ASCA (see paragraph 9 of PPG 19). 

 
 
Conditions13 
 
76. Advice on the use of conditions in planning permissions is given in DOE circular 

11/95 and in the Inspectors Handbook Chapter GP8- Use of Conditions. Whilst 
these are mainly concerned with other types of planning appeals they do provide 
general advice which is relevant to advertisement appeal decisions. Specific 
advice on advertisement control conditions is given in paragraphs 19-21 of 
PPG19 (TAN(W)7 paragraphs 14-15).  Please note that conditions are always 
"imposed", not "attached". 

 
77. All advertisements granted express consent are subject to five standard 

conditions. These are in Schedule 2 to the Regulations (Schedule 1 of the 1992 
Regulations in Wales) and should not be set out in your decision when granting 
consent, although Inspectors should ensure that the decision mentions that the 
standard conditions apply (this is included in the current DRDS Advert appeal 
template (‘ADV-allow’ decision)). Other conditions can be imposed in order to 
enable a sign to be allowed for which consent would otherwise have been 
refused. However, PPG19 advises that such conditions should only be imposed 
for three reasons: 
 

a) to regulate the display of the advertisement granted consent; 
b) regulating the use of, or requiring the carrying out of works on, the site 
or any adjacent land controlled by the applicant – as long as it is relevant 
to the consent granted; 

                                       
13 Advice on the use of conditions in planning permissions is given in DOE Circular 11/95 
and in the Inspectors Handbook Chapter GP8- Use of Conditions. 
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c) requiring the removal of an advertisement or discontinuance of the use 
of a site authorised by the consent, at the end of a specified period, and 
carrying out any works required for the reinstatement of the land. 
 

78. In addition, the following six tests should always be satisfied before any 
condition is imposed, namely that it should be: 

 
necessary; 
relevant to advertisement control (i.e. amenity/ public safety); 
relevant to the sign to be permitted; 
enforceable; 
precise; and 
reasonable in all other respects. 

 
79. Finally no condition should come as a surprise to any of the parties. If a specific 

condition has not been mentioned then the issue it covers should have been. For 
example, if the council say the sign will be too bright at night, especially once 
the shop is closed, you could attach a condition limiting illumination to the 
opening hours of the shop. If the issue had not been raised, you could not do 
this, however important you thought it might be, without first asking the 
Procedure Team to write to the parties to give them an opportunity to comment. 
At a hearing, you should raise the matter there and then. 

 
80. Conditions should never be imposed just because the parties to the appeal have 

no objection to them. They must always comply with these tests. Conditions that 
do not meet these tests are open to challenge in the High Court.14 
 
Reasons 
 

81. Because the standard conditions are always imposed they need not be referred 
to in the text of the decision. However, the following advice should be followed 
for all other conditions:  
 

a) You should always give reasons as to why a condition is being imposed.  
b) If you are allowing an appeal, you should also give reasons why you are 
not attaching any conditions specifically mentioned by the Local Planning 
Authority or appellant.  
c) Similarly if refusing an appeal you should explain why any conditions 
specifically mentioned by the appellant would not overcome the problems 
you have identified. 

 
Such reasoning can be made in a special section headed “conditions”, or can be 
included in the main body of the decision if it flows more naturally. Always check 
that when you have stated you will attach a condition that you do not forget to 
do so. 

 
82. A condition should never be imposed which would result in a materially different 

display to that for which consent was sought. Such a sign would be a matter for 
consideration by the LPA in the first instance. However, it may be appropriate in 
some circumstances to attach a condition specifying the details of the sign that 

                                       
14 For a detailed consideration of these tests see the guidance in IH GP8 or Circular 
11/95. 
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is being given consent, particularly where there has been a change made to the 
proposed sign after the submission of the original application. 

 
83. It is always better to make conditions specific and self contained. However, it is 

sometimes necessary to require a scheme to be agreed with the Local Planning 
Authority. This should only be where the sign is not already in place and where 
details of such a scheme have not already been provided. For example if the 
appellant has provided details of proposed screening to complement the 
hoarding, but the Council has suggested something different would be better, 
but without giving details, you cannot require the screening to be subject to a 
scheme to be agreed with the Council unless the appellant specifically agrees 
and withdraws his preferred option. This is because you cannot unilaterally 
withdraw one part of the appeal before you unless it is to be replaced by 
something specific that all parties have had a chance to comment on. Similarly 
you cannot require a smaller sign to be agreed as this would mean withdrawing 
the sign under appeal. In such a case, assuming it is an issue that had been 
raised already, it is better to make it clear that a smaller sign would be 
acceptable but it is up to the Council to consider in the first instance, dismiss the 
appeal and leave it up to the appellant and Council to sort out later. 

 
84. If possible these sorts of conditions should be avoided, particularly because 

there is no right of appeal if the Local Planning Authority refuse to agree any 
schemes. Legal have advised that despite this such conditions are still 
acceptable because of the general right of appeal within 8 weeks to remove a 
condition and the right to challenge in the High Court, and possibly seek Judicial 
Review of the Council’s actions. However, the advertisement regime is intended 
to be simple and straightforward, so such conditions should be avoided if 
possible. 
 

85. Conditions should never be imposed which direct an appellant to carry out the 
works that would make the display acceptable. They should be expressed in 
negative terms so that the structure cannot be erected or the advertisement 
displayed until after any necessary works have been carried out. If the sign is 
already in place then a reasonable period of time should be given “…within 6 
months of the date of this consent, the [whatever] should be undertaken..” 
Clearly a scheme requiring the agreement of the Council cannot be included to 
such a condition and should be avoided in a retrospective case. 
 
Temporary consents 
 

86. Usually, advertisement consents are for 5 years and as this is stated in the 
decision paragraph there is no need to attach a condition restricting the consent 
to 5 years. However, if you have good reasons for doing so, you can attach a 
condition requiring removal of the sign after a lesser period, say 3 years.  E.g.: 
“The sign permitted by this consent shall not be displayed on the site after 
[date]” (i.e. the end of the temporary period of consent).  Do not forget to 
remove the reference to 5 years in the decision paragraph. 
 

87. In such cases there is no right for the sign to continue to be displayed with 
deemed consent as the condition requires its removal. If the Local Planning 
Authority asks for the sign to be removed at the end of the 5 year period, treat 
this as you would a temporary permission. There would need to be specific and 
convincing reasons why the sign should be removed rather than continue with 
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deemed consent. These reasons could be a change in circumstances such as a 
programme of improvements and refurbishments being undertaken, or the site 
being redeveloped. It is not enough that the LPA merely wish to review the 
situation at a later date. If there is an unforeseen change in circumstances the 
Local Planning Authority can use their discontinuance powers. 

 
88. When granting a temporary permission, take particular care if attaching any 

other conditions, especially where they require substantial works that might not 
be completed before the temporary period expires, or would be too onerous for 
a short period of display.  
 
Appeals against conditions 
 

89. Such an appeal must be made within 8 weeks from the grant of the express 
consent by the Local Planning Authority. There is no provision, akin to s.73 or 
s.73A for appealing against a condition once that time limit has expired.  

 
90. Any of the conditions apart from the standard ones, which are imposed by the 

Regulations, can be appealed against including time limiting ones. Where an 
appeal against the imposition of a condition is successful a fresh advertisement 
consent is not created. The original is varied by deleting the relevant condition 
or conditions. If you are going to allow an appeal where only part of a condition 
is in dispute, or the appellant wants a time limit increased from 1 to 3 years for 
example, the whole condition should be deleted, but replaced by a new one, 
incorporating the new time limit, or the remainder of the uncontested condition. 
 

91. For all allowed appeals use the Decision Template option headed “PLG s79(1) 
Conditions variation on poster panel – allow”. Then change “planning 
permission” to “advertisement consent”. 
 
Example conditions15 
 

92. The examples provided in the template are seldom relevant to advertisement 
consents. So the following wording may be useful. 

 

                                       
15  Also see PINS website for example model conditions 

To ensure removal after a 
temporary permission expires 

The [hoarding] hereby granted consent 
shall not be retained on the site after 
the expiry of [1 year] from the date of 
this decision. (Make sure you remove 
the 5 year consent from the decision 
para) 

To prevent a display being 
retained after its screening 
function has expired 

The advertisements permitted by this 
consent shall not be displayed on the 
site after the date of completion of 
building operations or after expiry of 
[one year] from the date of this 
decision, whichever first occurs.  
(Ensure the “1 year” option is not a 
surprise). 

To ensure proper screening as 
part of a poster display 

The timber security fencing on the 
[western] boundary of the site shall not 
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be less than [2.4 metres] in height.  
Make sure you know exactly what the 
“site” covers, and so how onerous this 
condition might be.  And that there is a 
time limit eg the fencing should be 
erected before the advertisements. 

To restrict the illumination to 
opening hours 

The sign permitted by this consent shall 
only be illuminated during the opening 
hours of the premises to which it relates  

To ensure that the sign is not 
displayed at the same time as an 
existing approved one 

The sign permitted by this consent shall 
not be displayed at the same time as 
the sign granted express consent by the 
Council on .... 

To limit the number of lights No more than [four] lights shall be used 
in association with the display of the 
illuminated sign hereby permitted.  They 
shall be evenly-spaced along the 
frontage above the sign. 

To restrict the intensity of the 
illumination on either or both 
amenity/public safety grounds 

The intensity of the illumination of the 
[sign] permitted by this consent shall be 
no greater than xx candela.  (if a figure 
not mentioned in representations then 
say “within that recommended by the 
Institution of Lighting Engineers (for a 
sign within Zone ....)in their Technical 
Report No.5 (Third Edition-2001)” See 
Illumination. 

To cover landscaping and 
maintenance of landscaping 

The advertisements permitted by this 
consent shall not be displayed until full 
details of [both] the [hard and soft] 
landscape works proposed [and also a 
schedule of landscape maintenance for 
the period of express consent] has been 
submitted to and approved by the Local 
Planning Authority in writing. The 
landscaping scheme shall be carried out 
within [3] months of the Local 
Authority's written approval and 
maintained in accordance with the 
approved schedule. 

To specifically limit the display to 
fascia height (especially where 
appellant is willing to lower it 
from above the fascia)  

The sign permitted by this consent shall 
not be displayed other than on the built 
fascia and no part of the sign shall 
exceed the height of the fascia. 
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Illumination 
 
93. Many advertisements are illuminated and this can add to their impact on the 

street scene, on residential amenity or on highway safety. Where illumination is 
an issue it is not essential to carry out a night time site visit, although this can 
be helpful, but use your judgement as to the likely effects.  

 
94. The issue of whether lighting is an advertisement is sometimes raised. Briefly, 

the Inspectorate and DCLG has held the view that lighting on its own is unlikely 
to be an advertisement, but it could be where it is part of, or in close 
conjunction with, other conventional forms of advertising. An example would be 
an illuminated canopy with wording or logos all of which together could be seen 
as one advertisement.  
 

95. In relation to England, para 155 of Circular 03/2007 states that lasers, search 
lights and beams of lights should be regarded as advertisements and therefore 
require express consent, as with illuminated advertisements projected onto 
buildings, landscapes or the sky. The Circular advises that these should be 
considered on a site specific basis taking account of amenity and public safety 
issues.  
 

96. The light nuisance provisions of the Clean Neighbourhoods and Environment Act 
2005 (S102) commenced in the spring of 2006, at which time, they were added 
to the list of statutory nuisances under section 79 of the Environmental 
Protection Act 1990.  Whether the light is emitted from what could be 
considered to be premises would be important in an assessment of light 
nuisance. Light that is not emitted from premises could not be pursued as a 
statutory nuisance. Streets would not be considered premises, whereas a private 
area of land or a building would be. As long as the light is being emitted from 
premises and could constitute a nuisance, a local Environmental Health Officer 
will be able to serve a notice under section 80 of the Environmental Protection 
Act 1990. Local authorities have a duty both to periodically inspect their areas 
and to respond to formal complaints of noise as a statutory nuisance. In the 
case of bright strip lighting, if a complaint was received, then the Environmental 
Health department would be obliged to assess whether or not the lighting 
amounted to a statutory nuisance.  As to the threshold at which light would be 
considered to constitute a statutory nuisance, an Environmental Health Officer 
would use their discretion to determine this on a case-by-case basis. If the 
Environmental Health Officer considers that the light does amount to a statutory 
nuisance, then they would have to serve a notice under s.80 of the 
Environmental Protection Act 1990. 

 
97. The Institution of Lighting Engineers have produced a report (Technical Report 

number 5 - third edition - 2001 “Brightness of Illuminated Advertisements”), 
which is often referred to in appeals and sets the benchmarks for lighting in 
various zones. Generally advertisements are considered to lie within one of the 
four following zones. 
 

E1 Intrinsically dark areas (e.g. National Parks, Areas of Outstanding 
Natural Beauty or other dark landscapes) 
E2 Low district brightness areas (e.g. rural or small village locations) 
E3 Medium district brightness areas (e.g. small town centres, urban 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/subject_judgement/evening_nightshift_visits.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/subject_judgement/lighting_advertisement.htm�
http://www.opsi.gov.uk/acts/acts2005/ukpga_20050016_en_1�
http://www.opsi.gov.uk/acts/acts2005/ukpga_20050016_en_1�
http://pinsnet.pins.local/information/corporate_information/library/institution_of_lighting_engineers/index.html�
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locations) 
E4 High district brightness areas (e.g. city and town centres with high 
levels of night time activity) 
 

When considering the zone in which the advertising sign is, or is intended to be 
sited, the contrast with the surrounding or background should be taken into 
account (e.g. the surrounding could be unlit when viewed from the road or a 
residential window) and the zone adjusted accordingly. Where an illuminated 
sign lies on the boundary of two zones or can be observed from another zone, 
the illumination level used should be that applicable to the most rigorous zone. 
 
Recommendations of Maximum Luminance (cd/m²) Candelas per square metre. 
 

 
 
 
 
 

Further advice is contained in the ILE report. 
 
 

Hearings 
  
Introduction 
 

98. In accordance with the 1990 Act the Secretary of State is required to give either 
the appellant or the LPA, if they so wish, the opportunity of being heard by a 
person appointed by the Secretary of State. Such appearances are known as 
advertisement appeal Hearings. These Hearings, unlike Hearings on other types 
of planning appeal, are carried out under the Town and Country Planning 
(Inquiries Procedure) Rules 1974 (SI 1974 No.419). However, the advice on 
Hearings16 is still mostly relevant, and advertisement Hearings are carried out in 
very much the same spirit. Consequently, the advice in this section is restricted 
to where advertisement Hearings are likely to differ from general planning 
Hearings. Annex E has a checklist of things that you may wish to use in your 
introduction. 

 
99. The purpose of the Hearing is to provide for oral presentation and questioning 

by both main parties of their respective cases; in as informal a manner as is 
possible. However, unlike other planning appeals, where the Hearing is intended 
to avoid any advocacy or cross-examination, the advertisement appeal Hearing 
may take a more formal manner. This may involve legal representation, with the 
presence of solicitors or even counsel, and close questioning by one party of the 
others representative. Exceptionally, it may involve more formal cross-
examination. The advertisement appeal Hearing is the only forum whereby oral 
representations may be made on advertisement appeals and is, hence, 
something of a hybrid between an ordinary planning appeal Inquiry and Hearing.  
 
 
 
 

                                       
16 See IH chapter GP9: Conduct of Hearings 

Illuminated Area 
(m²) 

Zone E1 Zone E2 Zone E3 Zone E4 

Up to 10.00 100 600 800 1000 
Over 10.00 n/a 300 600 600 

http://www.legislation.hmso.gov.uk/acts/acts1990/Ukpga_19900008_en_1.htm�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/Tribunals and inquiries - The Town and Country Planning (Inquiries Procedure) Rules 1974.pdf�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/SIs/Tribunals and inquiries - The Town and Country Planning (Inquiries Procedure) Rules 1974.pdf�
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Before the hearing 
 

100. It is important to prepare thoroughly before the Hearing in order to identify the 
main issues, any inconsistencies and any matters on which you will need to seek 
further information from the parties at the Hearing. It is useful to prepare a list 
of questions beforehand, although unlike planning Hearings there is no need to 
summarise the parties cases, nor prepare an agenda. There is no requirement 
for the appellant to produce a statement before the Hearing, although paragraph 
118(b)(2) of Circular 03/2007 encourages appellants to submit statements 28 
days before the hearing. Often you will have only the Council’s statement and 
the appellant will provide theirs on the day, although sometimes they only have 
manuscript notes. (Where considered appropriate you could encourage 
appellants to submit statements before the hearing in future.) 

 
At the hearing   

         
101. You will often be faced by an unrepresented appellant and should be ready to 

help any appellant who has chosen to conduct their own case and is unfamiliar 
with presentation; but the help must be given without conveying any impression 
of siding with them. To avoid misunderstanding it may be appropriate to explain 
to the Council the reasons why you are helping the appellant and check that 
they have no objections. 

 
102. It is possible that, owing to the relatively few professional agents representing 

the major advertising companies, you may encounter familiar faces and that 
there will be some conversation which is not related to the appeal. You must use 
your discretion in this matter but should make it clear, where necessary, to the 
LPA's representative and any third parties, that the appellant is known to you 
from previous appeal Hearings. 
 

103. The atmosphere in which the Hearing is conducted is largely within your control 
and you must always appear totally impartial and open. If on arriving at the 
Hearing you realise that any participant is an acquaintance or ex-colleague 
(except an appellant whom you have met at several previous Hearings) you 
should announce this with the proviso that such familiarity will not affect the 
decision or recommendation you will make. In the unlikely event of a close 
friend or relative appearing unexpectedly, you might have to adjourn the 
Hearing so that it can be conducted by another Inspector. In such a case, advice 
should be sought (by telephone to the office if necessary).  
 
Admission of the press 
 

104. Whilst no official notice of a Hearing is required except that given to the main 
parties, the Hearing is in public and attendance by representatives of the Press 
is an accepted practice. If the Press or other media representatives are present, 
you should ensure that they provide details of their name and address on the 
"green form" (Attendance Form in Wales) provided to Inspectors, entitled 
"Notification of Inquiry Decision to the Media." The completion of this form will 
ensure that the media receives a copy of the decision. The form, when 
complete, should be put on the left-hand tag of the file and you should draw 
specific attention to it when submitting your decision letter or report on the 
Hearing to PINS. 
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Third party attendance 
 
105. Others who have notified the Council of their interest, and any whom the Council 

feel ought to be made aware, will normally have been invited to attend and may 
therefore be present. At the start of the Hearing it would be helpful to check 
whether the Council has notified any other parties, whether they have received 
any written representations and whether either side are aware that anyone else 
may be attending. Where third parties are present, you should make it clear at 
the start of the Hearing that copies of your decision will only be sent to them 
upon specific request. 

 
106. If there are one or two interested persons, there is no reason why they should 

not be allowed to speak. Although this will be at your discretion, in the interests 
of natural justice interested persons should normally be given the opportunity to 
say something if they wish to. You should enquire at the start whether they wish 
to do so and what issues they wish to raise. Where the Council have raised only 
one of the two main issues (that is, either amenity or public safety) and a third 
party raises the other it is best to hear them out and encourage the appellants 
to respond. Normally third party evidence will not be such that it requires an 
adjournment. Where it does require an adjournment this can usually be kept 
fairly brief. 
 

107. Where there is considerable local interest, with significant attendance at the 
Hearing by third parties, it may not be appropriate to allow all who want to 
speak to do so. In such circumstances, you could invite one or two to speak on 
behalf of the rest. If they are not willing to do this it may be possible to continue 
the discussion between the main parties and later on invite each of the 
interested persons to make a contribution, before inviting the main parties to 
sum up. 
 
Representatives of Other Government Departments (OGDs) 
 

108. Representatives from the Highways Agency (or other Government departments) 
may sometimes appear on behalf of the LPA to give "expert" evidence. (In the 
case of the Highways Agency this will be on public safety matters). To be taken 
into account, their evidence must be made available to the other parties. Their 
representatives are expected to give evidence and to be subject to questioning 
by the appellant to the same extent as the Council's representative. Although 
questions which are directed to the merits of government policy may be asked, 
they are not required to answer them. The balancing of the views of the 
representatives of the Highways Agency (or OGDs) against other material 
considerations is a matter for your judgement. 

 
The sequence of events 

 
109. The following is a suggested sequence that has been found to be suitable for 

most advertisement Hearings. An aide-memoir that can be filled in for every 
Hearing is at Annex E: 
 

a) You begin the Hearing with a brief outline of the proceedings, drawing 
attention to any particular matters of relevance or concern.  
b) The appellants or their representatives present their case. This may be 
made orally without a statement; be based on a written statement received 



CT4 Advertisements:               Version 8                            December 2010 
 

Page 30 of 63 

beforehand; or be based on a written statement first presented at the 
Hearing. There is no requirement for appellants to submit a written 
statement of case, either at the Hearing or in advance of it. The Council, 
however, must submit one 28 days before the notified date of the Hearing. 
c) The Council present their case and ask any questions of the appellant. 
This will include any submissions by representatives of the Highways 
Agency or other highway authority who are not officers of the Council but 
who are attending to speak on their behalf rather than merely being 
present as interested third parties. 
d) The appellants respond by asking questions of the Council. 
e) Any other parties present who wish to speak should now be invited to do 
so. Priority should be given to any submissions by representatives of other 
Government Departments who are appearing as third parties. 
f) You should then always have a session on conditions. The Council or 
appellants may suggest conditions that they feel might make the proposed 
display acceptable. Where these are non-standard (that is, not those listed 
in Schedule 2 of the Regulations (Schedule 1 of the 1992 Regulations in 
Wales)) you should always invite comments from the other party. If you 
have in mind any other condition - or any significant amendment to one of 
the conditions already suggested – you should mention this and give the 
parties the opportunity to comment. In all such discussion you should 
stress, however, that you are merely exploring views on the conditions 
without prejudice to your decision. 
g) The main parties should be invited to sum up if they wish to – the 
Council first and then the appellants. This stage should not take place until 
the parties are satisfied that they have presented all their evidence and you 
are clear that you have all the necessary information on which to base your 
decision or recommendation (except for the site inspection). 
h) You should end by asking whether anyone has anything else to say, 
which is a coded request for a costs application. If costs are applied for this 
should be dealt with now. 
i) Arrangements should then be made for the site visit (see below). 
j) Ensure any promised documents have been received and check they are 
what you expected and do not raise further new evidence. Then the 
Hearing should be either adjourned to the site or closed. 
 

110. The above sequence is an outline only. In some cases a general discussion may 
develop between the parties after both have presented their cases. This should 
not necessarily be discouraged, although you will need to keep a firm control of 
the proceedings and be ready to request a stop to the discussion if this strays 
from the relevant issues or looks like becoming repetitive. You should make it 
clear, where necessary, that you have heard sufficient to be able you to make 
your decision or recommendation on the particular matter under discussion. 

 
111. In the case of a discontinuance notice appeal, it may be preferable to invite the 

Council to speak first, since the appeal was initiated in the first place by their 
action in serving the discontinuance notice. 
 

112. Although most advertisement Hearings are completed in half a day, it may be 
necessary, where third parties are present, for them to speak earlier than in the 
sequence outlined above, if they would find difficulty in waiting until the main 
parties had presented their cases. 
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The site visit 
 

113. At the end of the Hearing and before it is formally closed you should make 
arrangements to visit the site. It is open to you to request that the parties 
attend, should you feel this to be necessary, and often they will be guided by 
your views. If you consider that it is not necessary for the parties to accompany 
you, you should say so. However, if one of the main parties does want to 
accompany you then they are entitled to do so and should not be refused. In 
which case both main parties must attend. Third parties can accompany you as 
long as the main parties are there, but third parties have no right to insist on an 
accompanied site visit if the main parties do not wish to do so. You must use 
your discretion in such circumstances.  

 
114. While it is not normal practice for the Hearing to be kept open to allow 

comments on site you can do so if circumstances dictate. If you do so, you 
should agree beforehand the subjects to cover and make it clear that further 
discussion will be limited to these matters. If the Hearing is kept open you must 
remember to formally close it at the end of the site visit. If the Hearing is not 
kept open, but the parties accompany you on the visit, they can point out 
factual matters, but not make further representations. If you need to ask 
questions phrase them so they can be answered simply and are not an invitation 
to further dialogue. 
 

115. You should always try to visit the site again after the Hearing, whether 
accompanied or not. However, there may exceptionally be some cases where it 
is not essential to revisit the site. If this is the case you should indicate to the 
parties that you consider a further visit is not essential and allow them the 
opportunity to comment. If they wish you to undertake a further visit then you 
should do so. 
 

116. If the site visit is accompanied you should travel to the site either 
independently, or in a car accompanied by representatives of each party to the 
appeal. Travelling with one party only must be avoided at all costs. 
 

117. The site visit, as in all matters concerning the Hearing proceedings, must be 
characterised by openness, fairness and impartiality. You ought not to be 
accompanied at any stage by the representative of one party without the 
representative of the other party.  
 

118. You must not communicate with any of the parties or any interested person 
once the site visit is over. 
 
After the hearing 
 
Late representations received at hearings 
 

119. If not relevant they can effectively be ignored but it would be sensible to ask the 
relevant Procedure Team member to write back to advise the sender of this. If 
they are relevant then they should be copied to other parties and they should be 
allowed a limited time to comment (normally no more than 7 days). The 
relevant letters will be sent out by the Procedure Team but you should send 
them a draft of the letter. Given the tight target for issue it may be more 
practical to ask for responses by e-mail in which case it would be reasonable to 
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impose a tighter time target say 2 or 3 days for any response. Normally the 
response should only be copied to the other party if it raises new points that 
were not addressed in the earlier correspondence. Where further consultation is 
considered essential then again a tight deadline should be given for response. All 
letters should make clear that any response which is not received by the 
deadline will not be taken into account and that if no response is received you 
will proceed to decision. It is important to stress that parties should not be 
allowed to use the submission of late reps as a way of delaying the issue of a 
decision.  

 
The Inspector’s notes 

  
120. You should make relevant notes at the Hearing. Except where typed written 

statements have been provided, full notes should, however, be taken of legal 
submissions and costs applications. 

 
121. PINS destroys files one year after the date of decisions unless there has been a 

High Court challenge or post-decision correspondence. You should therefore 
retain your Hearing and related site visit notes for one year from the date of 
your decision. The exception is where there has been a challenge; you will be 
notified of any challenge to your decision and, in such a case, you must keep 
your notes until you have been notified of the judgement. These notes must be 
kept separately - NOT on the file. 
 
Documentary evidence 
 

122. Documentary evidence (including maps, plans and photographs) is to be treated 
in the same way as oral evidence. It cannot be taken into account unless it has 
been disclosed to every party having an interest, in the matter at issue, and 
these parties have had an opportunity of commenting, upon it.  

 
123. If the Council produce documents at the hearing they should provide copies for 

the other party and the Inspector. Similarly, where the appellant submits such 
documents there should be spare copies for the Council's representative.  
 

124. You must ensure that the other parties have an opportunity to explore the 
contents of submitted documents and to comment on or object to their 
admissibility. Although only in exceptional circumstances should you decline to 
accept a document that is offered to you. Short documents may be read out, as 
may extracts from a longer document if only a few passages are relevant. 
Otherwise it may be appropriate to adjourn briefly whilst arrangements are 
made to have the documents copied and for their perusal. Items that are not 
easily copied, such as plans and photographs, can be shown to all those properly 
concerned, again using a short adjournment if necessary.  
 

125. A party may wish to hand in a large bundle of documents, which have neither 
been copied nor seen by others present at the Hearing. In such a case you 
should ask the person submitting them to select and submit only the items 
which should be taken into account and these should then be copied for the 
other parties. 
 

126. Each submitted document that you accept should be given a number and placed 
on the file. You should list them in an appendix to your decision or report, along 
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with the names, qualifications and job titles, and company or authority 
represented of the main parties.  
 
Other matters which may arise at the hearing 
 
Non-attendance by a principal party 
 

127. The cases in which these circumstances arise are few and it is not possible to 
specify precisely how you should act. However, the following outline procedure 
will probably meet the majority of instances. (It is assumed that the appellant is 
the absent party and it is they who requested the Hearing): 
 

a) formally open the Hearing in the usual way; 
b) if neither the appellant nor their representative is present you should 
adjourn the start of the Hearing for about 15 minutes while the LPA try to 
contact the appellant by telephone or messenger; 
c) unless it is clear that the appellant is on his way and may arrive a little 
later, you should not delay proceedings beyond a further period of about 15 
minutes; 
d) if, after about 30 minutes the appellant has not arrived and there is no 
expectation that they will shortly do so, you should: 
e) announce that you do not propose to hear the Council’s representations 
in the absence of the appellant but that you intend to visit the site 
unaccompanied and that the appeal may be decided by way of written 
representations (but see below); and 
f) confirm with the Council's representative that they have no objection to 
the appeal proceeding on this basis. 
g) hear, but do not invite, any application for costs and report it to the 
Secretary of State for consideration. Your report should summarise the 
application but, in the absence of a reply from the appellant, make no 
recommendation on costs. The application will be decided by Costs and 
Decisions Team. 
h) close the Hearing. 
 

128. If it is clear that the appellant had no reasonable excuse for not appearing at the 
Hearing, your subsequent decision should include a paragraph along the 
following lines: 

 
"You were given the opportunity, on ..[date]…, to appear before me, as the 
person appointed to determine your appeal. In your absence, and that of 
anyone else appearing on your behalf, I have decided, with the agreement of 
the Council, to deal with your appeal on the basis of the written representations, 
the submitted photographs and an unaccompanied inspection of the site, which I 
have now made." 

 
129. However, if it is unclear why the appellant has not turned up, or you have clear 

evidence that the appellant’s absence was due to unavoidable circumstances, 
you should not proceed with your decision. Instead, after returning home, 
consult with the Sub-Group leader on any further action that may be necessary. 
In this respect, it may be considered appropriate for the office to write to the 
appellant stating that it is now proposed to deal with the appeal by written 
representations, but inviting the appellant to agree before doing so. 
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Alternatively, arrangements may be put in hand, after further consultation with 
both parties, to fix a new Hearing date. 

 
Withdrawal of an appeal 

 
130. If, upon arrival at the Hearing, you are told that the appellant wishes to 

withdraw the appeal, you must ask for this to be confirmed in writing and 
handed to you there and then before you open the Hearing. You should attach 
the written confirmation of withdrawal, together with a note addressed to the 
Procedure Team explaining what happened, in place of your decision or report. 
If the Council raise the possibility of an application for an award of costs, they 
should be invited to submit their representations to the Inspectorate, in writing, 
in accordance with the advice in DCLG Circular 03/2009 (WO Circular 23/93).17  

 
131. If the withdrawal is made after the Hearing has been opened you should hear 

any application for costs and determine it in the normal way 
 
Adjournments 
 

132. Adjournments are always a matter of importance as they may lead to claims for 
costs. You should always ascertain the reasons for any request for an 
adjournment and the answer of the other side, if any, and should record them in 
the body of your decision or report if they are the subject of dispute. Before 
agreeing to an adjournment, you must be satisfied that it is necessary. If one of 
the parties is unrepresented it may be appropriate to draw their attention to the 
possibility of a costs claim. However, you should make it clear that the award of 
costs is not automatic and that it is necessary to demonstrate that by requesting 
the adjournment the party has behaved unreasonably and that this has caused 
the other party to incur unnecessary expense. Where in any doubt about how to 
proceed, you should seek advice by telephone from the Sub-Group leader. 

 
133. Generally however, short adjournments which do not result in anyone having to 

return on another day cause little difficulty. Indeed, it is often more efficient to 
adjourn for half an hour or so rather than continue with the Hearing in a 
situation where, for instance, the parties need to resolve matters on which they 
are capable of reaching agreement and where it is not practicable to re-arrange 
your programme. Be aware that an unrepresented appellant may not know that 
he or she can seek an adjournment, and be prepared to offer one if you think it 
necessary. 
 

134. Adjournments should only be granted if supported by cogent reasons. Whilst 
each case must be considered on its own merits, it will not normally be 
appropriate to grant an adjournment for any of the following reasons: 
 

a) that a party has had insufficient time to prepare a case. The date for the 
Hearing will have been set well in advance with the agreement of both 
parties. 
b) because of the late submission of the Council’s statement. The option 
was open to the appellant to request a cancellation of the Hearing date to 
allow further time to prepare their case, following the late receipt of the 
statement. Even where the statement was very late so they had no time to 

                                       
17 See also paragraphs 98-107 of IH Chapter CT1: Costs. 
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do so, if the issues are straightforward, you should try and continue with 
the Hearing with only a short adjournment if possible.. 
c) that additional evidence has been introduced at a late stage by the 
Council. Unless this significantly adds to or affects the original case, it 
should not provide justification for a substantial adjournment. If necessary, 
a short adjournment may be offered to the appellant.  
 

Requests for recovery of jurisdiction by the Secretary of State 
 

135. If you are asked at a Hearing to refer a transferred appeal to the Secretary of 
State for decision, you should listen and note the arguments put forward. You 
should inform the parties that consideration will be given to seeking the 
Secretary of State's ruling as to whether jurisdiction should be recovered. After 
the Hearing, the matter must be brought to the attention of the Sub-Group 
leader so that a decision on recovery can be made. 

 
Modified proposals 

 
136. In some cases appellants may ask you to consider the appeal on the basis of a 

revised scheme from that originally considered by the Council.  The Courts in 
Wheatcroft v SSE [1982] set out the tests for determining whether such a 
change to a development proposal can be considered at appeal.  These tests 
apply equally to advertisement proposals. Where this situation arises in 
advertisement casework, you should therefore firstly consider whether or not 
the change is substantial or would lead to a significantly different advertisement.  
You should then go on to consider the effect on other parties who may be 
potentially affected and determine whether they would be prejudiced by the fact 
that they may not have been consulted on the changes (if they have been 
consulted on the revised proposals this would normally mean that they would be 
unlikely to suffer any prejudice).  See para 133 of GP4 and PINS Good Practice 
Advice Note 9/2009 Accepting amendments to schemes at appeal. 

 
137. Some authorities do not routinely consult on advertisement applications.  

Consequently, it may be a little more difficult to determine in those 
circumstances whether or not someone would be prejudiced by your considering 
the revised proposal.  Ultimately, this is a matter for your judgement.  If you 
consider the proposal passes the Wheatcroft tests then it would normally be 
reasonable to consider the proposal on the basis of the revised scheme.  
However, you should never accept a change merely because the main parties 
are happy for you to do so.  You need to show in your decision that in reaching a 
judgement on the issue you have properly applied the tests in Wheatcroft. 
 

138. In written representation cases, it would rarely be appropriate to go back to the 
parties for their views on these tests and you should normally reach a conclusion 
on the basis of the evidence on the file.  However, where the appeal is being 
considered by means of a hearing, you have the opportunity to seek the views 
of the parties at the hearing.  This is particularly relevant where a proposed 
revision is raised either at or just before the hearing.  However, in reaching your 
conclusions in such circumstances bear in mind that not everyone who might be 
affected may have attended the hearing.   
 
 
 

http://pinsnet.pins.local/information/policy_and_casework/enforcement_appeals/enforcement/judgements/j2h/0350.htm�
http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/GP4_Conduct_of_inquiries/other_matters_which_may_arise.htm�
http://www.planningportal.gov.uk/uploads/pins/pins-gpa-9-2009_accepting-amendments-to-schemes-at-appeal.pdf�
http://www.planningportal.gov.uk/uploads/pins/pins-gpa-9-2009_accepting-amendments-to-schemes-at-appeal.pdf�
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Representations at hearings by counsel and other professionals 
 

139. Where one or more of the parties are legally represented by advocates, you 
should explain, at the start of the Hearing, that they are to remain seated while 
questioning or otherwise conversing with any witness. This is in line with a 
consistent approach now being adopted by planning inspectors when conducting 
inquiries.  

 
Dyason V SSE & Chilton DC [1998] JPL 778 

 
140. Although this decision, by the Court of Appeal in 1998, concerned a planning 

appeal conducted by way of a Hearing you should be aware of the case since it 
raises some important general points. Mr Dyason had held that the Hearing had 
been handled in a cursory manner. It was held that on the facts there was a 
danger that the Hearing had not been fair; and the decision was quashed. 

 
141. The case provides a general reminder that justice must not only be done, but 

must be seen to be done. There must always be a fair and thorough 
investigation of each appeal proposal, leading to a reasoned decision. The onus 
is on you to lead the proceedings at the Hearing and to explore the evidence 
thoroughly, especially those points that will be fundamental to the decision. If 
you have doubts about some of the evidence but the other party does not raise 
it, you should raise your concerns with them and give them an opportunity to 
respond. At the end of the Hearing you must be satisfied that you have obtained 
the information needed to make a properly informed decision and that the 
parties are satisfied that they have had sufficient opportunity to put their case. 
 
Same site appeals which proceed by different methods 
 

142. Where there are separately submitted appeals involving the same site, one of 
which proceeds by way of a Hearing and the other by written representations, a 
copy of your Hearing decision should be sent to the latter party if they are not 
present at the Hearing. It should be marked "for information only."  

 
 
Costs18  
 
143. Appellants and local authorities may submit a claim for costs in advertisement 

cases. The procedure is essentially the same as for other types of planning 
appeals. The following advice is only concerned with matters specific to or 
typical of advertisement appeals.   

 
144. Inspectors do not determine the amount of costs payable. This is a matter for 

the respective parties to resolve, by negotiation in the first instance. If the 
parties are unable to agree the amount of costs, the order for costs may be 
submitted to the Supreme Court Costs Office for adjudication. 
 

145. Current policy for the award of costs is set out in DCLG Circular 03/2009 
(unchanged in Wales, still WO Circular 23/93). You should measure any 
application for costs against the detailed criteria set out in the Circular and the 
particular circumstances of the case. Any decision which does not refer to 

                                       
18 General guidance on handling costs applications is in IH chapter CT1: Costs. 
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guidance in the Circular or which is clearly based on immaterial considerations 
not covered directly or indirectly by the Circular is at risk of being quashed by 
the Courts as legally defective. 
 
Reasons 
 

146. Circular 03/2009 details most, if not all, of the categories of conduct regarded as 
unreasonable, and so justifying an award of costs. Part A of the Circular relates 
to general principles and procedural matters, Part B to awards of costs for 
unreasonable behaviour and Part D sets out the policy in respect of third parties. 
Your first consideration should be to see how the circumstances of the 
application and the cases advanced by the parties tally with the advice in the 
Circular, and which of the criteria are relevant.  In Wales Circular 8/93 applies.  
Annex 2 relates to procedural matters, Annex 3 to the substance of the case as 
applicable to appellants and Local Planning Authorities, Annex 4 third parties. 
The Appendix to the Circular summarises the annexes and gives the most 
common grounds on which applications are made. 

 
Example costs claims 

 
147. Example claims that might lead to an award of costs:  

 
a) Decision reached by LPA on grounds other than amenity and/or public 
safety 
b) Application refused for lack of information which Local Planning Authority 
could easily have asked for, and which, when provided at hearing, leads to 
a successful appeal 
c) Failure to substantiate a reason for refusal (there is a crucial difference 
between “substantiate” and “substantial”) 
d) Disregarding of significant factor, or making a judgement wholly 
unsupported by evidence or reasons. 

 
148. Examples where an award of costs would not generally be made: 

 
a) The Local Planning Authority failed to determine an application within the 
statutory period.  
b) The appellant requested a Hearing even when written representations 
perfectly OK.  
c) That the evidence was not “substantial or persuasive”. It needs to be 
shown the evidence was so poor that the reason for refusal was 
unreasonable.  
d) Where the planning merits were finely balanced, or wholly subjective.  
e) Failure of committee to make site inspection before refusing 
advertisement consent. 

 
Parties to an award 

 
149. Most applications for costs are made by the appellant or the LPA. These are 

defined in the Circular as the "principal parties". All others who participate, 
including the Highway Authority, are regarded as third parties for the purposes 
of the costs regime. 
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150. The position of third parties as regards an award of costs is that these will only 
apply in respect of procedural matters, for example where a hearing is 
adjourned and/or extended for a significant period because of new material 
introduced at a late stage. When a third party claims costs in respect of late 
cancellation, it will be necessary to show, in addition to unreasonable behaviour 
and unnecessary expense, that the third party warned the principal parties of an 
intention to appear, and kept in touch with the progress of the matter, including 
any discussions which might have given warning of any compromise leading to 
the hearing not proceeding as arranged.  
 

151. A LPA may adopt reasons for refusal recommended by the Highway Authority, or 
by another consultee. The reasoning in support of those recommendations, or 
the conduct of the matter by the consultee, may result in an application for 
costs. In that event, the prime responsibility will be with the LPA, who are not 
obliged to adopt the consultee's views. It is they who would be at risk of an 
award of costs, not the consultee, if they cannot show good reason for 
accepting, and relying on, the consultee's advice, and the evidence submitted in 
support of their decision is clearly inadequate.  
 
Conduct of hearings 
 

152. If an appellant on the receiving end of a costs application has little or no 
experience of how to deal with an application for costs, you should consider 
granting a short adjournment to allow them to seek advice on how to respond 
and to read the guidance on costs19 (a copy of which you should have to hand). 
On no account should they be allowed to respond in writing at a later date. Only 
in exceptional circumstances if the Inspector cannot, for some reason, complete 
the recording of submissions on the day can the costs application proceed in 
writing, and only if both parties agree. In such instances the help of the 
Procedure Team is required to ensure the process is completed so that both 
decisions can be issued together. If undue delay is likely the costs report may be 
turned into a report to DCLG. 

 
153. If the appellant does not appear at the hearing and the Council claims costs, you 

should hear their application and report it to the Secretary of State for 
consideration. Your report should summarise the application but, in the absence 
of a reply from the appellant, you should make no recommendation on costs. 
The application will be decided by Costs and Decisions Team.  They will give the 
appellant a chance to comment on the application as summarised in your report. 
A copy of the costs decision will be forwarded to you for information. 
 
Costs applications following withdrawal of appeal at the hearing 
 

154. Where the appellant or the Council withdraw their appeal before you open the 
hearing you must not hear any application for costs. Instead, the party wishing 
to apply for costs should be advised to submit their application, in writing, to 
Costs and Decisions Team (or PINS Wales) in accordance with the procedures 
set out in Circular 03/2009 (WO 23/93). If withdrawn during the Hearing then 
hear and determine it in the usual way.  

 
Submission of costs decisions 

                                       
19 Costs awards in planning appeals (England): A guide for appellants (DCLG) 
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155. When your costs decision is complete, it should be attached electronically to the 

same email to the Dispatch team mailbox as the appeal decision itself (or, if 
sent separately, the appeal decision email should clearly state that a costs 
decision will follow in a separate email). This will ensure that the costs claim is 
not overlooked and that, where applicable, both decisions are despatched at the 
same time. As per P note P855a costs reports should be sent to the Costs team, 
with a note to Despatch added to the file or the appeal decision email to alert 
Despatch team to pass the file on (Welsh decisions should continue to be sent to 
the Wales address, as usual). 

 
156. Dispatch also need to identify any files where costs decisions are being issued 

that involve the award of costs in order to amend the costs covering letter as 
appropriate. As they are not in a position to read every decision, Inspectors are 
requested, where applicable, to clearly write on the front of the file COSTS A 
(Awarded) in red or COSTS R (Refused) in blue depending on the outcome. 
 
 

Discontinuance Notices 
 

Introduction 
 

157. At any one time there are six types of advertisement on display:  
 

a) those with express consent, that generally last for 5 years; 
b) those which had express consent which has expired and now continue to 
be displayed under deemed consent. This right is granted by Class 14 of 
Schedule 3 of the Regulations. 
c) those which did not need express consent but are displayed by virtue of 
deemed consent granted by Classes 1 – 12 of Schedule 3 of the 
Regulations; 
d) those which ought to have express consent and don’t, but have deemed 
consent by virtue of Class 13 of the Regulations because they are displayed 
on a site that has been used continually for the display of advertisements 
for the last 10 years (since 1 April 1974 in Wales); 
e) minor advertisements exempt from control by Schedule 1 (Schedule 2 in 
Wales) of the Regulations. 
f) those which are displayed unlawfully. 
  

158. Regulation 8 enables the Local Planning Authority to issue a discontinuance 
notice which can require either a specific advertisement or advertisements to be 
removed, where they have deemed consent, or the use of the site for the 
display of advertisements to cease. Discontinuance notices can only apply to 
types b), c) and d) above. An advertisement that has express consent cannot be 
discontinued and neither can those specifically exempt from control, while 
separate powers exist to deal with unlawful advertisements. 

 
Technical aspects of the notice 
 
159. The scope of the notice must be clear. Regulation 8(1) enables a discontinuance 

notice to be served in respect of either the use of the site to display 
advertisements or the display of a particular advertisement (para 80 and 
Appendix F DCLG Circular 03/2007, or para 18 of WAG Circular 14/92).  It is for 

http://www.legislation.hmso.gov.uk/si/si1992/Uksi_19920666_en_4.htm#mdiv13�
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the LPA to decide from the outset whether to direct the Notice at a particular 
advertisement or the use of the site.  The statement of reasons should 
specifically address the question on particular advertisement/use of site/use of 
part of the site, as the case may be.   

 
160.  If it is a specific advertisement the notice must make it clear which one. If the 

Notice has been served against the use of the site, then it should be clear 
exactly what this encompasses. If it is only the flank wall of a building, or the 
upper floor of a shop, then that should be specified, rather than describe the 
whole building as the site. If a site is poorly described it could include other 
advertisements that were not intended. If this is a problem, see “correcting the 
notice” below. 

 
161. The stated reasons for taking discontinuance action should be specific to the site 

and leave the advertiser in no doubt about exactly what makes the display 
unacceptable to the Council. If the notice specifies a particular advertisement, 
the statement should specifically address that particular advertisement. If the 
notice refers to the use of a site, the statement must explain why the use of the 
site as a whole for the display of advertisements should cease. 

 
162. Regulation 8(3)(d) (Regulation 8(2)(e) of the 1992 Regulations in Wales) says 

that the discontinuance notice shall contain a statement of the reasons why the 
Local Planning Authority considers that a substantial injury to the amenity of the 
locality or a danger to members of the public has been caused and why the 
consider it necessary to serve the notice.  Generally it is inappropriate to 
consider issues not raised in the notice, for example quite separate amenity or 
public safety points to those in the notice. However, if the omission is clearly a 
mistake, for instance where it is mentioned in the notice but not included in the 
reasons or where it is apparent that the absence of a reference was an obvious 
oversight, you could amend the notice, but only if you were satisfied there 
would be no injustice to either party.  For example if public safety is not 
mentioned in the notice, but is in the reasons in Schedule 2 of the notice, it 
would be open to the Inspector to correct the notice as long as they were 
satisfied there was no injustice.  This generally should be restricted to a 
Hearing, where the parties can comment and possibly consider an additional 
issue during an adjournment. 

 
163. The notice must be served on the advertiser.  ‘Advertiser’ is defined in 

Regulation 2 as: (a) the owner of the site on which the advertisement is 
displayed; (b) the occupier of the site (if different); and (c) any other person 
who undertakes or maintains the display of the advertisement.  Unless one of 
the above, the definition does not include the person whose specific interests are 
being promoted by an advertisement. 
 

164. The period for the taking effect of the notice must not be less than 8 weeks after 
the date on which it is served. This should include a few days leeway to enable a 
person to receive the notice by post.  
 

165. The Regulations do not say how long must be allowed for the display to be 
discontinued after the notice has taken effect, but it must be a reasonable 
period of time depending on the nature of any works which will be undertaken to 
cease the display. In a case involving a directional sign for an aerodrome, where 
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the notice was upheld, it was thought that the period of compliance was too 
short. The following was said in the decision: 
 
"The notice as drafted requires the display to be discontinued within one month 
from the date on which it takes effect. However, I am aware that this is the start 
of the tourist season and that it may take some time to negotiate suitable 
alternative signage. Therefore I propose to use the power set out in Part 5 of 
schedule 4 of the Regulations to vary the notice by extending this period to 
three months." 
 

166. When refusing an appeal and upholding the notice you need not repeat the 
period specified in the notice in your decision as the notice automatically comes 
into force if it is upheld. However, for the sake of completeness it is advisable to 
do so. There is provision in the template for doing so. 

 
167. On an appeal against the issue of a Discontinuance Notice S79 of the Act as 

modified by the Regulations allows the Secretary of State to “deal with the 
matter as if an application for express consent had been made and refused for 
the reasons stated for the taking of discontinuance action” (see part 5 of 
Schedule 4 of the Regulations).  Consequently, appellants may sometimes 
request this power to be used at a Discontinuance Notice appeal so that 
conditions can be attached to render an otherwise unacceptable advertisement 
acceptable.  If you are considering doing so then this should be clear to the 
main parties.  The Discontinuance Notice would be quashed and consent granted 
for the advertisement in question.  This would create a new 5 year consent 
which would then accrue its own deemed consent in due course. 
 
Correcting and varying a notice 
 

168. Whilst every effort will be made by PINS to ensure that appeals are not given to 
Inspectors where the notice is defective and incapable of correction, you should 
nevertheless check to ensure that notices are valid before determining appeals. 
Generally if a notice is defective and you consider it is incapable of correction 
then the appellant will have pointed this out. You should quash the notice and 
uphold the appeal. If it has not been raised by the parties you should ask the 
Procedure Team to write to the parties for comments. If the Local Planning 
Authority do not withdraw the notice or the appellant withdraw the appeal you 
will have to carry on and quash the notice and uphold the appeal. 

 
169. Where a notice contains an error that is capable of correction this may be done 

under the powers in s.79 of the Act, as modified by Part 5 of Schedule 4 to the 
Regulations.  In paragraph 2 of Part 5 of the 2007 Regulations (but not in the 
1992 Regulations that apply that apply in Wales), there is power to correct any 
defect, error or misdescription in a discontinuance notice, provided you are 
satisfied that this will not cause injustice to the appellant or the local planning 
authority.  Examples of such errors would be:  
 

a) where the address given, or where the size stated for the advertisement, 
is incorrect but where it is nevertheless clear to the appellant what the 
notice relates to. 
b) where the notice inappropriately refers to the whole of the property 
when it is clear that it was intended to refer only to a particular part of it 
(for example, the flank wall at first-floor level or a specific advertisement). 
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c) the notice is too open-ended in that it refers to the need to “discontinue 
the use of the site for the display of advertisements”. The notice cannot 
effect those advertisements that fall into categories a), e) and f) (described 
above in para 157) and so could be corrected by adding the following “….for 
which deemed consent is granted under Regulation 6 of the Town and 
Country Planning (Control of Advertisements) (England) Regulations 2007” 
(the 1992 Regulations in Wales). 
d) see also para 162 above 

 
170. In addition to the power to correct a notice, paragraph 2 of Part 5 also provides 

the power to reverse or vary any part of the notice (whether the appeal relates 
to that part of not).  An example of a correction and variation of a notice is as 
follows:  
 

By identifying the whole of the premises as the site, I consider that the 
discontinuance notice, as served, would also require the removal of signs 
being displayed other than on the north-facing wall, although this is clearly 
not the Council’s intention.  The Council have also drawn attention to an 
error in the first schedule of the notice, where the stated measurement 
‘3.5m’ should read ‘2.5m’.  I have the power under the Regulations to 
correct the notice provided this would not cause injustice to the appellant 
or the local planning authority.  I am satisfied that this would not occur and 
I propose to correct the notice accordingly. 
 
In addition, I accept the appellant’s contention that the specified period for 
compliance (7 days) is insufficient to enable the existing advertisements on 
the wall to be removed. I propose to vary the notice to allow a period of 3 
months, as requested.’ 
 
I therefore dismiss the appeal.  I correct the description of the site in the 
first schedule of the notice to read: ‘The north-facing wall of 12 High Street, 
Anytown’ and substitute ‘2.5m’ for ‘3.5m’ in that schedule.  I vary the 
notice by substituting ‘3 months’ for ‘7 days’, in paragraph 3.  I uphold the 
notice, as so corrected and varied, and direct that it shall come into effect 
immediately.’ 

 
171. It is not necessary to correct errors in Schedule 2 of a notice (that is, in the 

statement of reasons for serving the notice) since the matters referred to do not 
form part of the description of the advertisement and its location (or of the site) 
and neither do they affect the steps required to be taken or the time specified 
for so doing.  

 
Typical arguments raised by appellants 

 
172. Where, on the available evidence, the particular advertisement, or the use of the 

site for the display of advertisements, is very long-standing (i.e. the display has 
been in position, or the site used continually for the preceding 10 years and so 
benefits from Class 13 rights) it is sometimes argued by appellants that it is an 
established part of the area and could not therefore be substantially detrimental 
to amenity. However the argument can be countered on the following basis: 
 
“It is evident that no express consent has ever been granted for advertisement 
displays on the appeal wall and that such displays first appeared on it at a time 

http://www.legislation.hmso.gov.uk/si/si1992/Uksi_19920666_en_8.htm#sdiv2�
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before effective controls on advertisements were introduced. Because of this, I 
consider that the length of time during which the display has been there does 
not provide sufficient ground for setting aside the amenity objections which I 
have outlined above.” 
 

173. Where the discontinuance notice concerns a display falling within Class 14, that 
is, it was granted express consent some time ago, appellants sometimes argue 
that there has been no material change in the area, or no material change in 
circumstances, to justify taking discontinuance action. Regulation 8(8) requires 
the LPA to have regard to any material change in circumstances that has 
occurred. Nevertheless, the Regulations do not require there to have been a 
material change in circumstances. The starting point for the Council’s 
assessment is the effect of the advertisement at the time of the issue of the 
discontinuance notice. If it can be shown there has been a change, such as new 
policies, a review of poster panels in a particular area, a programme of 
improvement to the streetscene etc, then so much the better, but this is not 
necessary.  

 
174. It is sometimes argued that the notice is invalid because it has not been served 

on all interested parties. For example information was given, for the first time at 
a Hearing, that a national Bank owned the freehold of the appeal premises. It 
was concluded that the Council had taken all reasonable steps to discover those 
parties with an interest in the property and that the Bank had no interest in it 
that was likely to be materially affected by the serving of the notice. The general 
point was made that proper service of a discontinuance notice will often rely on 
information supplied by the advertiser and occupier at the reasonable request of 
the LPA. Otherwise, the discontinuance provisions of the Regulations would be 
rendered unwieldy and effectively unworkable. The 2007 Regulations introduced 
a new requirement that the discontinuance notice shall include the names and 
addresses of all persons on whom the notice has been served. 
 

175. It is sometimes argued that a discontinuance notice is invalid because of a 
procedural error at the Council’s end. Legal advice in the case of an unsigned 
notice was that the Secretary of State has discretion to accept invalid notices as 
long as there is no injustice to any of the parties, so such appeals should go 
ahead. Challenges are also made to the Council’s ability to delegate the issue of 
a Discontinuance Notice to officers.  If the Council’s note of delegations list all 
those matters not delegated to officers and that list does not include 
Discontinuance Notices then that is taken as evidence that officers can issue 
Discontinuance Notices.  There does not have to be a specific mention of 
Discontinuance Notices as is often claimed by appellants. 
 

176. Arguments over the dates in the notice can also be raised.  See paragraph 165 
above.  It can be argued that the minimum 8 weeks for the notice to take effect 
(see Regulation 8 (4)) was not available for the appellants because, for 
example, the period mentioned in the notice is the minimum 8 weeks but the 
notice was posted after it was dated and so not received by the appellant until 
well into the 8 week period.  However, in the case of a short abridgement this 
can normally be disregarded if the appellant has not been prejudiced (Porritt & 
Williams v SSE & Bromley LBC [1987] n.b. this was an Enforcement case, 
although would also apply here). The lodging of the appeal stops the clock and if 
the Discontinuance Notice is upheld the 8 weeks begins again from the date of 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/subject_judgement/discontinuance.htm�
http://pinsnet.pins.local/information/policy_and_casework/enforcement_appeals/enforcement/judgements/j2h/0605.htm�
http://pinsnet.pins.local/information/policy_and_casework/enforcement_appeals/enforcement/judgements/j2h/0605.htm�
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the decision.  This effectively removes any minor injustice to the appellant 
because of the original dating problem. 
 

177. The appellant could try to argue that the advertisement does not require 
consent as it falls within one of the exceptions in Schedule 1 of the Regulations 
(Schedule 2 in Wales).  The wording of the Schedule of the 2007 Regulations 
was recently considered in the case of Tile Wise Ltd v South Somerset [2010] in 
particular that of Class B, see Annex F for details. 
 
Welsh casework 
 

178. In Welsh cases you may hear the argument that a discontinuance notice should 
be quashed because it does not comply with the requirement in Regulation 
8(2)(e) (of the 1992 Regulations) for a full statement of reasons in that an 
insufficient statement of reasons for its issue was given. It may be appropriate, 
according to the particular circumstances of the case, to take the view that 
whilst the statement was indeed brief, the Council's amplification of their 
reasons for serving the notice in their subsequent written statement (and, where 
applicable, in their oral evidence at a hearing), has resulted in the appellants 
having not suffered any injustice which would provide grounds for quashing it. 
(N.B. the requirement for a ‘full statement’ is not in the 2007 Regulations, so 
this is no longer an issue in England).   

 
179. When considering Welsh cases, the legal judgement in O’Brien v Croydon LBC 

[1998] required that all the advertisers of the products at the time the 
discontinuance notice was served should be notified (as per the description in 
the 1992 Regulations and hence why now only relevant in Wales). If the 
appellants claim this was not done and so the appeal should not proceed, this 
will need to be considered. The court held that failure to notify an advertiser did 
not necessarily prejudice the appellant company and this can be explained in the 
decision letter. The courts are clearly happy that the discontinuance notice 
process as a whole need not be invalidated because of a minor technical failure. 
 
Quashing the discontinuance notice 
 

180. Where a discontinuance notice is being quashed the advertisements will 
continue to benefit from deemed consent. Therefore, there is no absolute 
requirement for express consent to be granted. You should exercise your 
judgement as to whether it would be appropriate to do so for the particular case 
in hand. This will depend on whether the parties have raised the matter. If they 
have, then you should consider it and explain why you have decided to grant or 
not grant express consent. If they have not mentioned it then there is no need 
to do so yourself. As it is optional there is no need to explain why you are not 
granting express consent if the parties have not raised the issue. 

 
Substantial injury 

 
181. A discontinuance notice should not be upheld unless the advertisements cause 

substantial injury to the amenity of the locality or a danger to members of the 
public. The latter case is rare and most discontinuance notices are issued 
because of substantial injury to the amenity of the locality.  In either case 
“substantial injury” is a stricter test of harm that needs to be satisfied than that 
for an ordinary appeal. No definition of what this means is set out in the 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/obrien_croydon.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/obrien_croydon.htm�
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Regulations. It could be the case that an advertisement was found to be 
detrimental to amenity or a danger to the public but that the degree of harm 
was not "substantial”. Consequently, you must make it clear in your decision 
when upholding a discontinuance notice that you have measured the harm 
caused against this stricter test and your formal decision must conclude that the 
continued display (or use of the site for displays) with deemed consent would be 
“substantially detrimental to amenity (or public safety)”. Otherwise your 
decision will be open to a successful challenge in the High Court.  
 
 

Conservation Areas, Listed Buildings, Parks, AONBs & Green Belts  
 

Conservation Areas  
 

182. In planning, special care needs to be taken when dealing with development 
within a Conservation Area. When considering advertisements that will be or are 
in a Conservation Area, Section 72(1) of the Planning (Listed Buildings and 
Conservation Areas) Act 1990 requires the decision maker to pay special 
attention to the desirability of preserving or enhancing the character or 
appearance of a Conservation Area. It is essential that your decision makes it 
clear you have done so.  

 
183. It is a good idea for your main issue to include reference to the Conservation 

Area. For example “Whether the sign respects the character or appearance of 
the XX Conservation Area”. You should also specifically conclude at some point 
whether the sign does or does not preserve or enhance the character or 
appearance of the Conservation Area. 
 

184. When considering the effect of the sign, it is important to determine what the 
character of the Conservation Area is and measure the sign against that. Some 
Conservation Areas will be busy commercial areas where a greater degree of 
signage would be appropriate. The courts, in South Oxfordshire DC v SSE & J 
Donaldson [1991],20 have held that the whole Conservation Area should be 
considered21. So although you will inevitably be looking at the immediate locality 
of the sign, you should never conclude it would not harm “this part of the 
Conservation Area”, but always talk in terms of the Conservation Area as a 
whole. 
 

185. When considering the duty to preserve or enhance, the courts, in South 
Lakeland District Council v SSE and Another [1992],22 have held that "preserve", 
should be interpreted in the wide sense of not causing harm, rather than in the 
narrow sense of making a positive contribution to the Conservation Area. 
Consequently, you can conclude that a sign that does not harm the Conservation 
Area will preserve it. But it is important that this link back to the Section 72(1) 
test is explicitly made. 
 
Sites adjacent to a Conservation Area 
 

                                       
20 High Court Judgment Ref HC/86 
21 See also old IH chapter 3a – Listed Buildings and Conservation Areas (N.B. It’s 
replacement PT11: Heritage, has not yet been issued) or Heritage TBAO page 
22 High Court Judgment ref HC/177 

http://www.opsi.gov.uk/acts/acts1990/ukpga_19900009_en_6�
http://www.opsi.gov.uk/acts/acts1990/ukpga_19900009_en_6�
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186. If you were to apply the statutory test when an advertisement site is adjacent to 
a Conservation Area it could be argued that this was too high a hurdle to 
overcome. Although the site’s sensitive location would still be a material 
consideration and should be noted in the decision, you should avoid the 
“preserve or enhance the character or appearance…” wording. 

 
Advertisements on listed buildings 

 
187. Where an advertisement proposed for a listed building would affect its character 

as a building of special architectural or historic interest, listed building consent 
will be required. Any advert appeal that relates to a listed building, whether 
there is a related listed building consent appeal or not, will be allocated to an 
Inspector with a Historic Heritage specialism or reserved for the Secretary of 
State for decision.  

  
188. Occasionally, the Council will refer to the fact that the appeal building is a 

locally-listed property. Whilst this designation does not carry the same weight as 
a statutory listing, it might be a material factor in the appeal decision. 
 

189. The definition of a listed building is given in section 1(5) of the Planning (Listed 
Buildings and Conservation Areas) Act 1990 (PLBCAA). Section 66(1) of the 
PLBCAA places a general duty on LPAs and the Secretary of State, when 
considering whether to grant planning permission for development which affects 
a listed building or its setting, to have special regard to the desirability of 
preserving the building or its setting or any features of special architectural or 
historic interest which it possesses.   Likewise s.16(2) lays down the same duty 
when considering listed building consent.   
 

190. The duty specified in section 66(1) of the PLBCAA does not apply to 
advertisement applications or appeals, it only applies where consideration is 
being given to the grant of planning permission which is defined as a planning 
permission under Part III of the T&CP Act. Consent for the display of 
advertisements falls outside this definition and even where an advertisement 
proposal also involves development it does not require express planning 
permission provided it is displayed in accordance with the Regulations (see 
s.222 of the T&CP Act).  However s.16(2) will apply to a linked listed building 
appeal in the normal way.  The Regulations and PPG19 (paragraphs 11-14) 
(TAN(W)7 paragraphs 7-11) require that the decision maker takes account of 
amenity issues and in particular the presence of any feature of historic, 
architectural, cultural or similar interest. The weight to be attached to such 
considerations will depend on the circumstances of each case. 

 
191. However, where a building is not normally used for the purpose of displaying 

advertisements the unauthorised display of advertisements on its exterior is 
treated as a material change of use of that part of the building (see s.55(5) of 
the T&CP Act) and thus it could be susceptible to enforcement action. 
Accordingly there may be very limited circumstances in enforcement appeals 
when the s.66 duty could apply to an appeal relating to advertisements.  
 
Determining advertisement appeals where a listed building is affected 
 

http://www.opsi.gov.uk/acts/acts1990/Ukpga_19900009_en_2.htm#mdiv1�
http://www.opsi.gov.uk/acts/acts1990/Ukpga_19900009_en_2.htm#mdiv1�
http://www.opsi.gov.uk/acts/acts1990/ukpga_19900009_en_5#pt1-ch6-pb3-l1g66�
http://www.opsi.gov.uk/acts/acts1990/ukpga_19900009_en_5#pt1-ch6-pb3-l1g66�
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192. You should always refer to the status of any Listed Buildings that are potentially 
affected by the advertisement at the beginning of your decision and they should 
be acknowledged as an important material consideration.  

 
193. When assessing the merits of the appeal, you should have regard to three 

aspects. These are the character, features and setting of the listed building. 
Your decision should highlight the key features and characteristics of the 
building, or its historical value, which justify its listing, including any listing for 
group value in association with adjacent buildings. The reasoning paragraphs 
should take into account the impact and relationship of the proposed 
advertisement directly in association with these key features - that is, whether it 
complements or detracts from them. 
 

194. In assessing the impact of an advertisement on the setting of a listed building, 
you should bear in mind that this is often an essential part of the building's 
character, especially if a garden or grounds have been laid out to complement 
its design or function. Regard must also be had to proposals affecting 
outbuildings, walls and other features within the curtilage of the building. Where 
a listed building forms an important visual element in a street, it would probably 
be right to regard any built development in the street as being within the setting 
of the building. Care should also be taken to ensure that consideration of 
advertisements on other (non-listed) premises in the vicinity does not detract 
from the setting of the listed building. Where you grant express consent, the 
closing paragraph of your decision should no longer state that the consent does 
not extend to also giving any listed building consent that may be required.  
 
National Parks and Areas of Outstanding Natural Beauty 
 

195. National Parks and Areas of Outstanding Natural Beauty (AONB) are designated 
by the Countryside Commission, subject to confirmation by the Secretary of 
State under the National Parks and Access to the Countryside Act 1949. The 
planning status of both is considered to be equivalent. Consequently, National 
Park and AONB designation confers the highest status of protection as far as 
landscape and scenic beauty are concerned. Thus, the conservation and 
enhancement of the natural beauty of such areas is an essential consideration in 
reaching decisions impacting upon a National Park or an AONB.  

 
196. In your decision you should make it clear you are aware of the duty on you with 

regards to a National Park or AONB and it is sensible to include in your opening 
paragraphs the following: 
 

“The appeal site is within a designated Area of Outstanding Natural 
Beauty/a National Park where the statutory responsibility of the local 
planning authority is to preserve and enhance the natural beauty of the 
area and this is an important factor to be taken into account in deciding 
whether to permit an advertisement to be displayed.” 

 
Green Belts 
 

197. The strict policies governing development in Green Belts as set out in PPG2 do 
not apply to advertisements. However, you should acknowledge in your decision 
that the appeal site is within a designated Green Belt. If a proposed 
advertisement would harm one of the purposes of designating the Green Belt 
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then this would be material to your decision, but should be weighed in the 
balance with the other issues. 

 
 
Areas of Special Control of Advertisements (ASCAs) 
 
198. An Area of Special Control is a part of a local planning authority’s area that has 

been designated by an order made by the authority and approved by the 
Secretary of State. The purpose of the designation is to provide a stricter control 
over the display of advertisements than would normally be the case under the 
Regulations (See Part 4 of the Regulations). 

 
199. In an Area of Special Control the Regulations: 

 
(i) place tighter limitations on certain classes of advertisements that can be 
displayed with deemed consent; 
(ii) remove certain classes from deemed consent, so that express consent is 
needed; 
(iii) prohibit certain types of advertisements from being displayed at all; and 
(iv) require that certain types of advertisements must be ‘reasonably 
required’ (see comments below under ‘Directional Signs’). 

 
200. The only advertisements that can be displayed in an ASCA are those listed in 

Regulation 21 (see Regulation 19 in the 1992 Regulations in Wales). These are: 
 

a) All of Schedule 1;  
b) All of Schedule 3 except Class 4 (Illuminated Advertisements on 
Business Premises), Class 8 (Hoardings around building sites), Class 15 
(Balloons) and Class 16 Telephone Kiosks; and 
c) Those listed in Regulation 21(2). 
 

201. Regulation 21(2) widens this out by providing that express consent may be 
granted for the following types of advertisement: 
 

a) hoardings or similar structures notices relating to local events, activities 
or entertainments; 
b) adverts as described in regulation 21(2)(b), for the purpose of 
announcement or direction (see comments below under ‘Directional Signs’); 
c) signs required on public safety grounds; 
d) signs in Classes 1 to 3, 5 to 7 and 9 to 14 of Schedule 3 that could be 
displayed but for a condition or limitation as respects size, height from the 
ground, number or illumination; and 
e) any Class 4A, 4B and Class 8 signs. 
 

Thus those signs that would normally have benefited from deemed consent from 
Classes 4 and 8 can still be displayed but only with express consent. 

 
202. There is no provision to grant express consent for the following types of 

advertisements, which cannot therefore be displayed in an Area of Special 
Control: 
 

a) Hoardings or similar structures displaying adverts of a general nature 
(other than those within Class 8); 
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b) Illuminated hoardings or similar structures relating to local events, 
activities or entertainments (see regulation 21(3)); 
c) Illuminated signs for the purpose of announcement or direction (that is, 
‘directional’ signs within regulation 21(2)(b)); 
d) Balloon advertising (class 15); 
e) Adverts on telephone kiosks (Class 16); and 
f)  Flag advertisements falling within Class 7B. 

 
Directional signs 

 
203. In addition to these stricter controls, which apply in the interests of amenity, 

Regulation 21(2)(b) (Regulation 19(2)(b) in the 1992 Regulations in Wales) 
requires that directional signs in such areas, defined as "any advertisement for 
the purpose of announcement or direction in relation to buildings or other land 
in the locality", must be “reasonably required having regard to the nature or 
situation of such buildings or other land". You can explain this, possibly using 
the following wording in your decision: 
 

“Regulation 21(2)(b) specifies that, within a designated Area of Special 
Control, advertisements for the purpose of announcement or direction 
may not be displayed unless they are reasonably required having regard 
to the nature and situation of the premises to which they relate. In this 
case.....” 
 

204. Consequently in an appeal involving such a sign you should make clear in your 
decision that you have considered whether the sign is ‘reasonably required’. In 
many cases it may be most appropriate to do this first.  If you then find that it is 
not "reasonably required" there would be no need to go on to consider any 
amenity and/or highway safety issues. If the sign is required, (and this may not 
have been contested by the Council) then you should go on to consider amenity 
and public safety. This consideration will be determining, i.e. a strong need 
argument cannot outweigh a minor amenity or public safety objection. 

 
205. It might occasionally be the case that you reach the conclusion, after finding in 

favour of the appellant on amenity/public safety grounds, that there is a 
reasonable requirement for a sign but not in the position proposed for it, 
because for example, it is so badly located it does not provide sufficient advance 
warning and so is not reasonably required in the position proposed. 
 
Appeals in ASCAs 
 

206. If an appeal involves a sign within an ASCA, there should be a note on the file 
from the Procedure Team Leader to confirm that the advert falls within the 
correct categories and the appeal can proceed.  If it appears that the appeal 
involves an ASCA but there is no statement from the Team Leader on the file 
Inspectors should check with the Case Officer before proceeding.  Where an 
appeal involves a sign in an ASCA this should be noted in an introductory 
paragraph of the decision, particularly the key point that this is where more 
strict control exists in order to protect the character and appearance of the area.  

 
207. In some cases, where a local authority have failed to review the continuing 

suitability of an area as an Area of Special Control, following substantial 
development since the time of the original designation, it may be appropriate to 
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attach little weight to the designation. In which case this should be explained in 
the decision. However, regardless of the antiquity of the designation this does 
not change the prohibition on certain advertisements described above. 
 
Orders to designate an ASCA 
 

208. The Regulations make provision in Schedule 5 for a hearing or inquiry to be 
arranged to examine a proposed Area of Special Control. This enables objectors 
to make representations (to a person appointed by the Secretary of State) about 
a proposed order by a local planning authority, that any part of their area shall 
be designated as an Area of Special Control, or that an existing one should be 
modified. 

 
209. Hearings or inquiries into such proposed orders are held only rarely. In practice, 

few local authorities review their Areas of Special Control every five years, even 
though required to do so.  
 
 

Regulation 7 and other Directions 
 

Regulation 7 directions 
 

210. Local planning authorities may propose that the Secretary of State should make 
a direction under Regulation 7 removing deemed consent from advertisements. 
The following points should be noted: 

 
a) a direction does not forbid display: it merely requires express consent to 
be obtained; 
b) a direction applies to a particular area or a particular case; 
c) Class 12—advertisements inside buildings—and Class 13—sites used for 
the display of advertisements for the last 10 years—may not be the subject 
of such directions; 
d) Directions can be for a specific period or indefinite. Generally they have 
been for 5 years or a similar length of time. 

 
211. PPG 19 (paragraph 28) (TAN(W)7 paragraph 22) gives policy guidance on 

Regulation 7 directions  — The use of this power has been extremely limited, for 
example to prevent the display with “deemed consent” of estate agents’ boards 
in certain conservation areas of high residential amenity value. 

 
212. All requests for Regulation 7directions are determined by the Secretary of State, 

following the submission of a report by a specialist Inspector.  As the only 
Directions issued so far have referred to Estate Agent’s Boards, they have all 
followed the same general format.  
 

213. The Council will apply for the direction to DCLG, providing maps of the area to 
be covered and evidence of harm caused and their efforts made so far to 
combat the harm. 
 

214. DCLG pass the papers on to PINS who appoint an Inspector (with an Advert 
specialism level F or above) to produce the report. 
 

http://www.legislation.hmso.gov.uk/si/si1992/Uksi_19920666_en_9.htm#sdiv3�
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215. The Inspector carries out a detailed site visit of the area, getting a feel for the 
overall streetscape, noting architectural and other features that may be harmed 
and the prevalence or otherwise of estate agents boards in the area and the 
effect they are having currently. 
 

216. The report is written and passed on by the Procedure Team to DCLG for a 
decision. It should contain a recommendation to confirm the direction or not. In 
the case of a Direction covering a number of areas or streets, the 
recommendation can exclude certain areas, but cannot include others. 
 

217. It is important the Council make it clear how long they wish the Direction to last. 
If they haven’t the Procedure Team should obtain that information before the 
report is written. The Inspector can recommend a different time limit, or 
introduce a limit where an indefinite period is requested, but only with good 
reasons. It will then be up DCLG as decision branch to get comments from the 
Council on such a recommendation. As this will lead to delay it should be 
avoided where possible 
 

218. An example of the application of this policy to a particular proposal was the 
proposed direction of Leeds City Council rejected by the First Secretary of State 
on 7th March 2003, see links below 

• decision letter dated 7th March 2003 issued by ODPM PDCD 
• report of Advertisement Appeal Inspector.  

 
Regulation 11 directions  
 

219. Directions to local planning authority about content of an application for express 
consent (Regulation 10 of the 1992 Regulations in Wales).  This power can be 
exercised in relation to a particular case or class of case, but we are not aware 
of the power ever being used.  

 
Regulation 25 directions 

 
220. Directions to local planning authority about material to be provided to Secretary 

of State (Regulation 22 of the 1992 Regulation in Wales).  Directions can be 
made to a particular local planning authority or to authorities in general. The 
only current direction is The Town and Country Planning (Control of 
Advertisements)(England)Direction 2007, which was issued as Appendix G to 
the Annex to Circular 03/2007 Town and Country Planning (Control of 
Advertisements)(England) Regulations 2007 (1992 Direction in Appendix E to 
the Annex of WO Circular 14/1992 in Wales). It requires authorities to submit 
certain material—statement, photographs and plans—to the Secretary of State, 
within 21 days of authorities being notified by an appellant that an appeal has 
been made. 

http://flexi.pins.local/WebClient/iflx/exitwindow.jsp�
http://pinsnet.pins.local/Information/policy_and_casework/inspectors_handbook/inspector_handbook_v2/CT4_Advertisements/Regulation 7 Direction for Leeds Headingley Report January 2.doc�
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Annex A – Structure and Content of Decisions 
 

Advice on good decision letter writing 
 
1. The format of the decision letter or report should generally follow that for other 

types of planning appeal. Paragraph 18 of PPG 19 (TAN(W)7 paragraph 13) 
advises local authorities they must give reasons for any advertisement control 
refusal which are complete, precise, clear, specific and relevant to the particular 
application. The reasons for dismissing or allowing an appeal, or for imposing 
conditions, must therefore follow these considerations. Of particular importance 
is the general advice that applies to all decisions, that: 

 
a) conclusions reached in the decision must be supported by reasons; 
b) reasons must be based on the facts of the appeal and deal with the 
relevant submissions made by the parties;  
c) when an appeal decision is clearly going in one direction, submissions 
made by the losing party must be adequately dealt with in the reasoning 
process; and  
d) the decision must be clear and free from jargon (although statutory 
expressions, such as ‘deemed consent' etc are, of course, acceptable). 
  

2. The heart of your decision will be the reasoning. You should deal with all 
relevant issues and with the arguments relied upon by the parties. Your 
reasoning must be clear and cogent. And your reasoning process should be 
clearly distinguishable from the opinions and arguments put forward by the 
parties. 
  

3. You should avoid reporting a party’s argument or assertion without your own 
comment on it. Otherwise it will be unclear how much weight you give to it. For 
the same reason, it is usually better to express undisputed factual matters as 
statements rather than assertions of one or other party. For example, “It is not 
disputed that…” or “I understand that…” are generally better than “The appellant 
advises that…” unless you intend to comment on the latter. 

 
4. Where issues raised by third parties are central to the case they should be dealt 

with in the same way as the main parties arguments. Where they are peripheral 
to the main case they should be dealt with briefly. But it is important that you 
make it clear you have understood their points and explain why they are not 
fundamental to your considerations. 
 

5. Clarity and simplicity of language are qualities appreciated by all those who will 
read the decision. Simple expressions and short sentences are effective means 
of communication.  Wherever possible report in the present tense.  
 

6. Decisions should not be too long. But brevity should not be sought at the 
expense of providing a satisfying and tactful explanation of the way the decision 
was reached. It is usually helpful to construct the decision with the losing party 
in mind. The losing party will inevitably be disappointed with the result. But they 
ought to be convinced by the decision that their views have been fully and 
carefully considered and that there are sound reasons behind the decision. 
 
Tests to apply to your decision 
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7. The following are useful tests to apply to your decision: 

 
a) Is it so constructed that the decision appears to flow inevitably from the 
argument? Or would the conclusion be likely to come as a surprise to the 
parties were it not for the summary in the introduction. If it does, the 
decision will appear perverse. 
b) Are the planning considerations on which the decision is based explained 
clearly for the parties to be satisfied that you have taken into account 
properly all the relevant evidence on which they relied? 
c) Are the planning considerations explained well enough for the losing 
party to understand exactly why they lost? As a test, it ought to be possible 
for an unsuccessful appellant to be able to make a reasonable assessment 
of their chances of succeeding with a revised application, or for a losing LPA 
to assess what implications, if any, the decision will have for future 
applications. 

 
Informal comments 
  

8. As a general rule, helpful comments suggesting that a proposal which is to be 
dismissed would be made acceptable if certain amendments were made should 
be avoided. Such comments go beyond your jurisdiction to determine the appeal 
and may serve to prejudice the decision of those responsible for determining 
any future application. 
 
The template  
 

9. All decisions should be written using the template provided and most should use 
the short form version. This will guide you through the correct layout, and 
provide standard wording for the headings and when reaching a formal decision. 
The rest of the advice in this annex is concerned with the contents of the 
decision considered in the order of the template headings. 

 
The appeal heading  
 

10. The description of the advertisements proposed should generally be taken from 
the application form. Sometimes where this is not clear, it is advisable to use 
the Council’s description on the decision notice. If however, there are significant 
discrepancies between what was applied for and what refused by the Council, or 
what is displayed on site, then use the application form description and clear up 
any misunderstandings in the “Procedural Matters” section. 

 
Procedural matters  
 

11. This section should be used to clarify the position on any discrepancies in 
measurements and site plans. Mention modifications made to the application 
prior to determination by the LPA or proposed by the appellant subsequent to 
submission of the appeal. Where any such changes have been agreed or 
proposed, or indeed if the application was a retrospective one and the 
advertisement being displayed differs from that which was described in the 
application, you should always clarify the basis on which the appeal is being 
decided.  
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12. Remember that appeal decisions are in the public domain. They are not 
exclusively private matters between the appellant and LPA. The wider public 
needs to understand what is being considered and rejected or approved: and of 
course there may well be staff changes or the site may be acquired by a 
different advertiser. All these people need to know what has happened. 
  

13. If you receive late representations received after the site visit has taken place 
you must mention that you have taken them into account, even if they did not 
affect the outcome.  

 
Issues 
  

14. Outline the main issues, for example: 
 
a) whether the sign respects the character and appearance of the 
surrounding area; 
b) whether the signs respect the character and appearance of the XX 
Conservation Area and the building on which they are located; 
c) whether the sign will distract the attention of motorists. 

 
Planning policy 
  

15. Use the standard paragraphs suggested on s.38(6). If the site is in a 
Conservation Area or on a Listed Building, standard wording must be used 
somewhere in the decision to show you have taken into account the statutory 
duties relevant to Conservation Area and Listed Building appeals. It is a good 
idea to include these at this stage, to demonstrate that they have informed the 
decision from the start. 
 
At the end of the standard policy paragraph add:  
 

“In reaching my decision I have paid special attention to the desirability of 
preserving or enhancing the character or appearance of the XX 
Conservation Area.” 

 
Reasons  
 

16. Where necessary, begin with any relevant description of the site and 
surroundings and use one of the standard introductory paragraphs for 
conservation areas or other designations, as appropriate.  

 
17. Deal with each of the main issues in turn in the same order as they are set out 

in the issues paragraph. Set out your appraisal and reasoning leading to a firm 
conclusion as to whether the proposal would cause harm (in the terms defined in 
the issue, where appropriate). 
 
Other matters 
  

18. Although this is not a heading in the Template, it can be useful to set aside a 
paragraph or so to cover other issues. These could include reasons for refusal or 
grounds of appeal that were not main issues, such as need – commercial, 
corporate or other; precedent; previous appeal decisions; other 
advertisements/consistency. It is also useful to cover issues which have been 
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raised by third parties, often in great detail and are obviously important to 
them, but not central to your reasoning. 
 
Conditions 
  

19. If the appeal is allowed conditions suggested by either party must be discussed. 
If you decide to impose conditions you must explain why – it is not enough that 
the parties have agreed to conditions. If the appeal is dismissed, the decision 
must make clear why any conditions suggested by appellant would not 
overcome the harm you have identified (see Paragraphs 76-64 Conditions). 
  

20. Often this discussion will have been made a part of the Reasoning section. If 
not, or if it is more applicable to separate it out, it should be contained in this 
section. 
 
Conclusions 
  

21. The template provides options for allowing, dismissing or issuing a split decision. 
If you have more than one issue, and have reached differing conclusions on 
them, it is a good idea to adjust the standard wording to reflect this. For 
example: 
 

“For the reasons given above and having regard to all other matters raised, 
I conclude that although the display of the [advertisement] would not be 
detrimental to the interests of public safety it would be detrimental to the 
interests of amenity.” 
 

Formal decision   
 

22. In the case of an appeal against a condition use the option for “PLG s79(1) 
conditions variation on pp – allow” substituting for “planning permission” the 
phrase “express consent”. 

 
23. In failure cases you should always say “dismiss the appeal and refuse consent”. 

  
24. Standard conditions are no longer attached. At present the template is still 

worded as if they are and this should be changed. If attaching other conditions, 
they should be identified separately as i) internally illuminated) etc or a) b).. 
The wording of the decision will then look like this:-  

 
“The consent is for five years from the date of this decision and is subject 
to the standard conditions set out in the Regulations. This consent is also 
subject to the following special condition:” 

 
Appearances and documents submitted 

  
25. For Hearing decisions, the template creates a separate page setting out those 

who attended and, separately, listing the documents handed to you at the 
Hearing. Note the headings are embedded in a table. In order to see the 
outlines, so you can fill in the details you will need to use the “Table” menu, 
“show gridlines”. Do not forget to hide them before printing. 

 



CT4 Advertisements:               Version 8                            December 2010 
 

Page 56 of 63 

Annex B – Architectural Terms 
  

Not all Inspectors have professional knowledge of Architectural terms or 
necessarily use them when writing decisions and reports. The following 
definitions may be helpful when dealing with advertisement appeals, as they are 
sometimes referred to in the representations. 

  
Balustrade a series of short posts or pillars supporting a rail or coping. 

  
Bargeboard a projecting board placed against the incline of a gable of a 
building and hiding the ends of the horizontal roof timbers.  

  
Capital the head or crowning feature of a column (or a pilaster). 

  
Console Bracket/Corbel a projecting block, usually of stone, supporting a 
beam or other horizontal member. 

  
Coping a capping or covering to a wall, either flat or sloping to throw off water. 

  
Cornice any projecting ornamental moulding along the top of a building, wall, 
arch or fascia, finishing or crowning it. 

  
Entablature the upper part of an order consisting of an architrave, frieze and 
cornice – i.e. all that part of a shop front above the columns including the fascia 
and any other decoration. 

  
Fascia section of a shop front containing the shop name and other logos or 
details. 
  
Gable the triangular upper portion of a wall at the end of a pitched roof (NB side 
walls without this feature are described as flank walls). 

  
Glazing bars the small bars in a window that divide it into small panes. 

  
Keystone the central stone of an arch or a rib vault. 

  
Mansard roof a roof with a double slope, the lower being longer and steeper 
than the upper. 

  
Mullion a vertical post or other upright dividing a window or other opening into 
two or more lights. 

  
Pediment a low-pitched gable above a portico (a feature above doors, windows 
etc). 
  
Pilaster a shallow pier or rectangular column projecting only slightly from a wall 
(a feature of traditional shop fronts). 

  
Portico a roofed space, open or partly enclosed, forming the entrance and 
centre-piece of the facade of a house or church (etc) often with detached or 
attached columns and a pediment. 
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Rustication masonry cut in massive blocks separated from each other by deep 
joints, normally on the lower part of a wall. 

  
Soldier course an upright course of brickwork used for decorative effect in 
contrast to the prevailing horizontal courses. 

  
Stall-riser the area below a shop window, often taking the form of decorative 
panels. 
  
String course a continuous horizontal band set in the surface of an exterior 
wall or projecting from it and usually moulded. 

  
Stucco the smooth or modelled rendering over brickwork etc. 

  
Transom a horizontal bar of stone or wood across the opening of a window or 
across a panel. 
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Annex C – 6 - Sheets and Shrouds 
 

6-sheet units – Freestanding 
 
1. On shop forecourts, how much of the forecourt does the unit take up? Does it fit 

comfortably onto it? Is it sited so close to the frontage as to have a poor 
juxtaposition to other features of the shop, such as a canopy, or block views 
along the parade? Does it appear divorced from the shop/parade? 
  

2. Is the area predominantly commercial or residential? If within a parade, does it 
contain only a few shops or is it lengthy? Is the unit well-centred within the 
parade or located at one end, near a junction or close to the boundary with 
residential properties? An isolated shop within a residential area may not be an 
appropriate setting because the unit may emphasise the commercial presence of 
the shop in the surroundings, particularly when illuminated after dark.  
  

3. Is the unit exposed to view at a junction with a residential side road or 
otherwise partly seen in a significant residential context. Does it project 
significantly above a boundary wall? Also, is its modern form and appearance in 
keeping with the general character and appearance of the shop fronts within the 
parade? The issue of illumination is often an important factor, although this 
could be controlled by condition where you otherwise judge the impact of the 
unit to be acceptable. 

 
4. These considerations often apply equally to freestanding 6-sheet units in other 

locations, such as on the frontages of public houses and petrol filling stations.  
 
6-sheet units – Wall mounted  

 
5. A unit sited on a building or wall rather than forward of it will often have less of 

an impact on the site and in the surroundings. You need to consider whether the 
unit is sited on a small, generally restrained property or on a more substantial 
one with a higher commercial profile. Would it be level with or below the shop 
fascia. Or does it extend the commercial profile of the shop onto a side wall and 
is this wall part of the commercial use? Does the unit cut across or relate poorly 
to any architectural features of the building. Does it appear as an awkward 
afterthought on the building? 
 
Large Shrouds or Wraps 
  

6. These are a relatively new form of advertising. Many will be attached to 
scaffolding during temporary refurbishment or cleaning works, although a few 
permanent sites have been applied for. Although there is no specific policy 
advice, the general principals for determining large hoardings should be applied. 
A number of successful appeals have involved shrouds that were considered 
acceptable, temporarily, to mask a visually harmful building or scaffolding prior 
to redevelopment, in localities that would otherwise not have been suitable for 
such large scale advertising. In other appeals even a temporary consent was not 
acceptable due to the immediate impact on the surroundings. See also 
information on poster panel sizes. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/subject_judgement/poster_panels_format.htm�
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Annex D – Highway Safety - Typical Issues to Consider 
 

Advance signs 
1. What are the road conditions – fast dual carriageway, twisty road with poor 

visibility? 
Is any message easy to read over a considerable distance? Can it be read in 
time for drivers to turn off without suddenly breaking? 
 
Sight lines 

 
2. What is state of visibility at the moment, straight wide road, lots of parked cars, 

other junctions nearby? 
If in site lines does it make visibility significantly worse? 
Will it obscure views of vehicles waiting to turn into main road? 
 
Obstruction to pedestrians  
  

3. Is there sufficient space on either side of the unit for the safe movement of 
pedestrians? 
Is it located in a space where the blind might reasonably expect to follow a 
straight, unobstructed path? 
Is it near to a bus stop or similar place where people may gather from time to 
time and so cumulatively cause an obstruction? 
 
Signs on Junctions and roundabouts 
  

4. Does the sign obscure or compete with traffic lights or important road signs? 
Will it come into view suddenly as drivers negotiate the roundabout? 
Is the junction particularly complex or busy requiring a high degree of 
concentration? 
 
Signs “needed” on public safety grounds 
  

5. Is there a road safety benefit to drivers being warned in advance? 
Could this be achieved by simpler, better positioned signs? 
Do the signs actually direct drivers anywhere, or merely announce the 
attraction? 
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Annex E – Hearings - Introductory Remarks and Check List 
 
It is [time] so we will formally begin the Hearing now.   
 
The Hearing is into an appeal for … 
 
Resulting from the decision of the …. 
 
Attendance List ensure one is circulating 
 
Appearances 
 
Could I ask who intends to speak?   
 
Procedure 
 
Can I ask if everyone is familiar with the procedure for the Hearing (if not 
explain that the 1974 inquiries procedure rules applies – basically it is an 
informal discussion which I shall lead). 
 
I shall ask the appellant to begin by presenting his/her case and then the 
Council will present their case.  After that I will give you an opportunity to make 
any representations and ask any questions, so I would ask you to wait until then 
please.  I shall ask questions as we go along 
 
Mobile Phones – please switch off 
 
Press - (Give them green form to sign)  
 
Fire Exits – (if members of the public present) 
 
Conditions 
 
If any (as a number of…) non-standard conditions are suggested I will allow an 
opportunity to discuss them at the end of the Hearing.  This does not suggest I 
have prejudged the case, nor does it weaken the position of either party. 
 
Costs 
 
Either party may apply for costs, but please do so at the end, before I close the 
Hearing.  
 
Site Visit 
 
I have already seen the site on………………………………, but will visit it again after 
the Hearing is closed.  Just to remind you there is no opportunity to discuss 
matters on site, and we will consider arrangements for the site visit at the end 
of the Hearing. 
 
Notification 
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Have the Council notified anyone of the appeal – if so were there any written 
responses.  (make sure I and the appellants have copies) Check everyone has 
third party letters already on file. 
 
Plans 
 
Check I have correct copies of all the poster plans, status of any amendments 
etc. 
 
Any other procedural points arising from the file – sort them out now. 
 
Issues  In this case I consider the main issue(s) in are  
 
 
Closing Procedures 
 
Conditions – ensure they have been discussed. 
 
Does anyone have anything else to say? 
 
Site Visit 
 
It doesn’t seem to me that anything has been raised that requires an 
accompanied site visit, so if everyone is happy I will carry out the SV 
unaccompanied.  
 
Formally close the Hearing 
 
At [time]………… 
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Annex F - Notes on the Schedules in the Regulations 
 

The interpretation of Schedules 1 (advertisements that do not require express or 
deemed consent) and 3 (advertisements granted deemed consent23) of the 
Regulations, will mainly be considered as part of an application for a certificate 
of lawfulness or under the grounds of appeal in an Enforcement case, however, 
the Judge in Thomas [2009] ruled that, if requested as part of an application for 
express consent, an Inspector has the jurisdiction to determine whether deemed 
consent under Schedule 3 already exists. 
 
 

1. Schedule 1 (Classes of Advertisements which do not require express or 
deemed consent) (Schedule 2 in Wales) 
 
Class B – An advertisement displayed on or in a vehicle normally employed as a 
moving vehicle 
 
Exceptions should be judged against the facts as they are found to be at the 
time of the alleged breach and to the use to which the vehicle is then being put.  
In effect to say that if the vehicle is primarily being used to display a specific 
advert at a given time, rather than the advert merely being on a vehicle which is 
normally or usually employed as a moving vehicle, then it is not exempt from 
advert control.  In Class B cases it will be a matter of fact and degree as to 
whether the vehicle was primarily used for the purposes of displaying an advert 
at the time the alleged occurred. (Tile Wise Ltd v South Somerset [2010]). 
 
Class G – A traffic sign 
 
This class concerns traffic signs, which are defined in the interpretation section 
as those defined in Section 64(1) of the Road Traffic Regulation Act 1984.  
 
 

2. Schedule 2 (Standard Conditions) (Schedule 1 in Wales) 
These are imposed on the decision automatically and any discussion as to their 
applicability is unnecessary.  See para 76 onwards for further details. 
 
 

3. Schedule 3 (Deemed Consent) 
 

Class 5 – Other advertisements on business premises 
 
‘Shop window’ 
These words should be given their natural meaning, i.e. windows through which 
one can see into a shop, or alternatively goods which are displayed in the shop.  
It does not embrace small windows leading to extractor fans or allowing for an 
access of light into a back storeroom.  (Havering London Borough Council v 
Network Sites Ltd [1998]) 
  
Class 13 – Sites used for the preceding 10 years for the display of 
advertisements  

                                       
23 Inspectors should note the amendment (by way of SI 2007/1739) of Class 5, 
condition (6). 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/thomas_naw_neath.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/tile wise.htm�
http://pinsnet.pins.local/Information/corporate_information/library/documents/PDFs_linked_to_workflows/Acts/1984_c27.pdf�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/havering_network_sites.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/havering_network_sites.htm�
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‘Continually’  
This class grants deemed consent for the display of advertisements on a site, 
where the site was being used for that purpose for 10 years previously, but the 
site must, amongst other things, have been used ‘continually’ for display since 
then24.  The Courts have defined continually as regularly occurring.  Thus there 
could be gaps in the display of advertisements, possibly of some length, as long 
as the use is regular.  The question is ultimately one of fact and degree. 
(Westminster City Council v Moran [1999]) 

 
‘Material alteration’ (‘substantial alteration’ in 1992 Regs) 
It is widely understood that the Regulations control the display of 
advertisements only ‘in the interest of amenity or public safety’ and whether 
there has been a material alteration should be judged with reference to these 
aspects. Whether a material alteration had taken place was a matter of fact for 
the decision-maker. (R (oao Clear Channel UK Ltd) v Hammersmith and Fulham 
LBC [2009]; R (oao JC Decaux UK Ltd) v Wandsworth BC [2009]) 
 
‘Sequential displays’25 
In terms of ‘sequential displays, there is no need for sequential displays to be 
related to each other.  Limitation (4)(a) is intended to apply where there is a 
change of image and the term ‘sequential displays’ is apt to refer to any display 
in which one image follows another.  (R (oao Clear Channel UK Ltd) v 
Hammersmith and Fulham LBC [2009]) 
 
Right to revert 
The wording in the 2007 Regulations does not support the right to revert as the 
consideration is whether there has been a material alteration at any point.  Once 
deemed consent has been lost, e.g. through a material alteration, the appellant 
cannot undo the alteration and resurrect the deemed consent previously gained.  
(R (oao Clear Channel UK Ltd) v Hammersmith and Fulham LBC [2009]; R (oao 
JC Decaux UK Ltd) v Wandsworth BC [2009]) 
 
However, the wording in the 1992 Regulations is different, as it focuses on the 
moment of scrutiny and therefore, in Wales, it is possible to restore or revert the 
structure to re-arise the deemed consent. (R (oao Clear Channel UK Ltd) v LB of 
Southwark [2007]) 

 
Class 16 - Telephone Kiosks 
 
This class was added to the 2007 Regulations (and therefore does not apply in 
Wales) and controls advertisements displayed on telephone kiosks.  DCLG have 
taken the view that because kiosks are now specifically dealt with in the 
Regulations they should not be considered to be a structure or building and so 
do not fall into classes 12 as well.   

                                       
24 Requirements of Class 13 in 1992 Regs in Wales are continually since 1 April 1974. 
25 This wording is not in Class 13 in the 1992 Regulations which are applicable in Wales, 
therefore this advice is not applicable to Welsh casework. 

http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/westminster_moran.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/channel_hammer.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/channel_hammer.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/decaux_wandsworth.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/channel_hammer.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/channel_hammer.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/channel_hammer.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/decaux_wandsworth.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/decaux_wandsworth.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/clear_channel_southwark.htm�
http://pinsnet.pins.local/information/policy_and_casework/advert_appeals/Advert_Judgments/clear_channel_southwark.htm�


3G – European Community Considerations 
 
 
 
The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. In 
the unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not 
be given any weight.  
 
The Planning Inspectorate is also working with Communities and 
Local Government on a new streamlined format for the Handbook to 
reflect the Killian Pretty recommendation that planning needs to be 
more user-friendly. 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
  
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



CHAPTER CT8: HOUSING CPO CASEWORK  
 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors.  

 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
 
Please note: In Wales Ministerial functions are carried out by the Welsh Ministers 
and the Welsh Assembly Government, and PINS Wales carries out the processing 
functions.  Contact PINS Wales if you have any queries. 
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1 Introduction 

1.1 This section of the Inspectors’ Handbook is a guide to the work of PINS 
in handling Compulsory Purchase Orders (CPOs) under the Housing Acts.  
The work is undertaken by a group of Inspectors who deal with issues 
outside the general appeals portfolio.  The topic has limited application 
to other casework. It concentrates on the main operational principles of 
Housing Act casework and the practical application of present legislation.  

An Inspector may, within the normal confines of the legislation and 
case-law, vary any arrangements described by this guidance.  

1.2 This section of the Handbook advises on: 

(a) The general background to Housing Act CPO work; 

(b) Orders made under Parts II and IX of the Housing Act 1985 
(as amended) and Part VII of the Local Government and 
Housing Act 1989; 

(c) Listed Buildings; 

(d) Conduct of Housing CPO inquiries; 

(e) Site inspections including health and safety considerations 
(largely by cross reference); 

(f) Written representation procedure; 

(f) Costs; and 

(g) Reporting. 
 

1.3 Relevant Statutory Sources and Guidance 
 

England 

Housing Act 1985 (as amended) 
Housing Act 1988 
Local Government and Housing Act 1989 
Planning and Compulsory Purchase Act 2004 
Housing Act 2004 
The Acquisition of Land Act 1981 (as amended) 
SI 2007 No. 3617 The Compulsory Purchase (Inquiries Procedure) 
Rules 2007 
SI 2004 No. 2594 Compulsory Purchase of Land (Written 
Representation Procedure) (Ministers) Regulations 2004 
Circular 05/2003 Housing Renewal (OPDM) 
OPDM Circular 06/2004 Compulsory Purchase and the Crichel Downs 
Rules 
DCLG Circular 01/2008 The Compulsory Purchase (Inquiries Procedure) 
Rules 2007  
DCLG Circular 03/2009 Costs Awards in Appeals and other Planning 
Proceedings, Part E 
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http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0405A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=public_general_act_chapter_67
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI20082595A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI20082595A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0604A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0604A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=0108A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=978011754006A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=978011754006A
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Subject-specific sources 
 
 
 
 
 
 

1.4 Glossary of Abbreviations Used 

The following standard abbreviations are used in this section. 
 

GoL Government Office for London 
HAT Housing Action Trust 
HHSRS  Housing Health and Safety Rating System 
HMO House in Multiple Occupation 
LA Local Authority 
LHA Local Housing Authority  
LPA Local Planning Authority  
NULAD National Unit for Land Acquisition and Disposal 
OST  Operational Support Team 
PINS Planning Inspectorate 
PPS Planning Policy Statement 
RSL Registered Social Landlord 
SSCLG Secretary of State for Communities and Local 

Government 
 
1.5  Definitions 

 
Remaining Objector means a person who has made a remaining 
objection within the meaning of Section 13A of, or paragraph 4A(1) of 
Schedule 1 to, the Acquisition of Land Act 1981 – that is, a qualifying 
person (generally an owner, lessee, tenant or occupier of land) who has 

                                       
1 These Rules apply in Wales until such time as they are revoked by Welsh Ministers 

DCLG Circular 04/2010 Compulsory Purchase and the Crichel Down 
Rules 
Planning Policy Statement 3: Housing 
SI 2005 No. 3208 Housing Health and Safety Rating System (England) 
Regulations 2005 

NAFWC 14/2004 Revised Circular on Compulsory Purchase Orders 
Please contact PINS Wales for Emerging Guidance 

SI 1994 No. 512 Compulsory Purchase by Non-Ministerial Acquiring 
Authorities (Inquiries Procedure) Rules 19901  

SI No. 1994 No. 3264 Compulsory Purchase by Ministers (Inquiries 
Procedure) Rules 19941 

Housing Health and Safety Rating System Operating Guidance (OPDM, 
February 2006) 
Housing Health and Safety Rating System Enforcement Guidance 
(OPDM, February 2006) 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9780117541009A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9780117541009A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=142004A
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=01/1990
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=01/1990
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI_1994_3264
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=SI_1994_3264


made a relevant objection which has been neither disregarded (for 
example because it relates solely to matters of compensation) nor 
withdrawn.  

 

2 General Background to Housing Act CPO work 

2.1 Local Authorities (LAs) have a wide variety of housing powers and 
duties, which include powers of compulsory acquisition.  The principal 
empowering Acts are the Housing Act 1985 and the Local Government 
and Housing Act 1989.  The Housing Act 1988, as amended, creates 
similar powers for Housing Action Trusts (HATs).  The Housing Act 2004 
sets out the enforcement powers of LAs.  These are supported by a raft 
of subsidiary guidance, the most significant of which are Circular 05/03, 
which deals with housing renewal, and Circular 06/2004, which deals 
generally with CPOs (but includes Appendix E containing advice about 
CPOs made under housing powers).  PPS 3 (paragraphs 31 and 44) 
commends the use of CPOs to assist in making effective use of the 
existing housing stock and to address land ownership and assembly 
issues. 

2.2 Housing Inspectors hold inquiries or carry out Written Representation 
site visits into, and report to the Secretary of State on, opposed CPOs, 
which are usually promoted under Part II or Part XI of the Housing Act 
1985 or, more rarely, Part VII of the Local Government and Planning Act 
1989.  The Acquisition of Land Act 1981 (as amended) applies, together 
with the appropriate Inquiries Procedure or Written Representation 
Procedure Rules. 

2.3 Once a date for an inquiry or a site visit is fixed administration of the 
case within PINS is the responsibility of the Operational Support Team 
(OST).  Inspector’s reports are submitted via PINS to the National Unit 
for Land Administration and Disposal (NULAD) (now in DCLG) for the 
consideration of the Secretary of State. 

2.4 Housing CPOs differ in certain respects from CPOs made under other 
powers.  Orders normally fall into four main kinds:  

(i) acquisition of land (and buildings) for housing; 

(ii) acquisition of sub-standard or vacant properties to bring 
them into acceptable condition or use; 

(iii) minor environmental works in Renewal Areas;  

(iv) clearance. 

Categories (i) and (iii) follow broadly the standard compulsory purchase 
procedures (Chapter CT2 Compulsory Purchase and Other Orders).  
Most Orders for acquisition of land are for onward disposal to an RSL or 
the private sector.  Category (ii) shows important contrasts with general 
CPO initiatives; there is often no disagreement as to the need to achieve 
the objectives of the CPO, the issue usually being whether the Order is 
necessary or whether it should be left to the owner to achieve it.  The 
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Secretary of State relies on the Inspector to provide a judgement on 
which party is likely to prove more dependable. Category (iv) Orders 
present a range of unusual factors, some of a highly technical nature.  
Sometimes there will be disagreement over the condition of the 
dwellings under consideration.  Assessments of this kind demand a 
sound knowledge of the Housing Health and Safety Rating System 
(HHSRS) guidance set out in the relevant HHSRS Regulations and 
Enforcement and Operating Guidance.  

 

3 Part II Orders – Acquisition for housing purposes 

  General 

3.1 The powers to acquire land for housing are contained in Section 17 of 
the 1985 Act. An LHA may acquire by agreement or, on the authority of 
the Secretary of State, compulsorily: 

 land as a site for the erection of houses (‘land’ includes 
buildings); 

 houses or buildings (and land occupied therewith) to be made 
suitable as houses; 

 land for providing facilities in connection with housing 
accommodation; 

 land for works to an adjoining house. 

3.2 Part II Orders are used mainly to acquire land for housing and ancillary 
development, to bring empty or underused properties into housing use 
and to improve substandard or defective properties.  Acquisition can 
include leasehold or freehold interests being re-purchased to facilitate 
redevelopment of old municipal estates.  Rights over land may also be 
acquired.  Provided the acquisition of the commercial part is incidental 
to the acquisition of the residential part of the property, a purchase 
under this Section of a property with mixed residential and commercial 
use will be lawful.  LAs are normally expected to arrange for their 
disposal to an RSL or private agency for action or improvement within a 
defined timescale.  The key test for the Inspector and the Secretary of 
State will often be on whom - the owner or the LA – best reliability can 
be placed to achieve the objectives of acquisition. 

3.3 Orders need to be specific in purpose.  Section 17 should not be used, 
for example, where the construction of a road is the main purpose of the 
Order rather than road building as an integral part of a housing scheme.  
However, where an authority has a choice between the use of housing 
or planning CPO powers the Secretary of State will not refuse to confirm 
an Order solely on the grounds that it could have been made under 
another power. An Order under Section 17(a) with the purpose of 
clearing buildings and redevelopment cannot be switched to 
rehabilitation under Section 17(b) without a fresh start with all those 
affected.  The motives of an authority in promoting an Order may 
sometimes be called into question and, if so, the matter must be 
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thoroughly investigated and a conclusion reached.  Where business 
premises or businesses are involved, planning considerations may be 
relevant as well as housing needs.  On acquisition under Section 17(b) 
the acquiring authority, normally the LA, must ensure forthwith that the 
building is made suitable and used as a house as soon as practicable. 

 Housing Gain 

3.4 The powers under Section 17 are justified only where the policy 
objectives of a quantitative or qualitative housing gain would be 
achieved.  This may be by new building, restoration or upgrading. A 
numerical loss in housing stock can be outweighed by the improved 
quality of accommodation to be provided.  The powers do not extend to 
acquisition for the purpose of the management of housing 
accommodation. Acquisition for housing use of empty or substandard 
properties may be justified as a last resort where, in the first case, there 
appears to be no other prospect of the property being brought into 
residential use and, in the second, there would be clear housing gain, 
the owner has failed to maintain the property or bring it to an 
acceptable standard and other statutory measures have failed. The 
Objector’s proposals and their track record will be highly relevant 
factors. An owner-occupied house would not be expected to be included 
in an Order (other than one in multiple occupation) unless the defects in 
the property adversely affected other housing accommodation. 

 Housing Need 

3.5 As Part II Orders are to provide housing accommodation, acquiring 
authorities must establish a housing need; adverse environmental 
impact from lack of maintenance is not an appropriate ground for 
confirmation. The need for further housing accommodation within an 
authority’s area should be included in its Statement of Reasons. This 
information should normally include the total number of dwellings in the 
district, the quantity with Category 1 and 2 hazards under the HHSRS, 
others vacant and in need of renovation, total number of households 
and the number for which provision should be made. Details of the LA’s 
housing stock can also be helpful.  Inspectors should examine evidence 
of need critically and, if it has not been adequately provided, should ask 
questions at the inquiry and if necessary adjourn for answers to be 
provided.  Land can be acquired up to ten years in advance of it being 
required but an Order would not normally be justified where 
development will not be completed within three years of acquisition.  

 Harassment 

3.6 Aside from the criminal offence of harassment, it has been held that the 
conduct of a landlord towards tenants may be so unreasonable as to 
give rise to conditions of unsatisfactory housing.  Section 29 of the 
Housing Act 1988 describes the statutory circumstances of harassment.  
Part II CPOs arising from harassment are very rare. Inspectors dealing 
with an Order where harassment is alleged should discuss the case with 
the specialist Assistant Director before the inquiry and be alert to the 
possible need for evidence to be taken on oath. 
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 Undertakings 

3.7 Undertakings are a regular feature of Housing CPOs. They are 
commitments, normally given by the acquiring authority, that 
acquisition of a property by implementation of the Order will not take 
place if works specified are completed satisfactorily within a given time.  
Some acquiring authorities have adopted the practice of offering to the 
owner an undertaking that, if their objection to a CPO is withdrawn and 
they agree to improve the property and bring it into an acceptable use 
within a specified period, the Order, if confirmed, will not be 
implemented. Undertakings are matters between the acquiring authority 
and the owner and the Secretary of State has no involvement. An Order 
subject of such an undertaking will still be considered by the Secretary 
of State on its individual merits.  The Secretary of State has no powers 
to confirm an Order subject to conditions. However, Inspectors can 
properly have regard to undertakings (often referred to as cross-
undertakings if the undertaking also involves the Objector’s withdrawal 
of objection and commitment to works) in deciding their 
recommendations.  They should be examined carefully and the 
requirements of an undertaking should be reasonable and realistic. 
Undertakings offered by Objectors should be taken as part of their case 
and should be tested critically.  Undertakings should be filed as inquiry 
documents.    

 

4 Part VII Orders – Acquisition in Renewal Areas 
 
4.1 The Local Government and Housing Act 1989 (as amended) gives LHAs 

the powers to declare Renewal Areas, the regeneration strategy of which 
is explained in detail in Circular 05/2003.  Renewal Areas are areas 
consisting principally of a specified minimum number of dwellings with a 
defined proportion of private houses where living conditions are 
unsatisfactory. 

 

46.2 Section 93 of the 1989 Act empowers agreed and compulsory 
acquisition by LHAs of land consisting of or including housing 
accommodation in Renewal Areas; and the provision of housing 
accommodation.  The objectives of acquisition are: 

 The improvement or repair of premises; 

 The proper and effective management and use of housing 
accommodation by the LHA or some other person; and 

 The well-being of persons resident in the area. 

Provision is also made for LHAs to acquire land in the area for the 
purpose of effecting or assisting the improvement of the amenities in 
the area. 

4.3 Renewal Areas replaced the previously-existing types of improvement 
areas of Housing Action Areas and General Improvement Areas in which 
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broadly similar objectives were pursued by Orders promoted under Part 
VIII of the Housing Act 1985.  In practice, Renewal Area CPOs have 
been promoted only very infrequently.  

 

5 Part IX Orders – Slum Clearance 

5.1 Section 5 of the 2004 Act places a general duty on LHAs to take 
enforcement action to remedy any Category 1 hazard identified after the 
assessment of a dwellinghouse under the HHSRS.  There are various 
options for action, one of which is the declaration of a Clearance Area 
under Section 289 of the 1985 Act, which is often a precursor to 
compulsory purchase action. 

5.2 A Clearance Area can be declared where a LHA is satisfied that each of 
the residential buildings in the area contains a Category 1 hazard and 
that other buildings in the area (if any) are dangerous or harmful to the 
health and safety of the inhabitants of the area or by reason of the bad 
arrangement of the residential buildings or the narrowness and bad 
arrangements of the streets (Section 289 of the 1985 Act). There are 
also discretionary powers to declare such areas in other specified 
circumstances under Section 289. 

5.3 The declaration of a Clearance Area places the LHA under a duty to 
demolish all the properties in that area (the pink land on the Clearance 
Area Map).  In order to provide a satisfactory cleared area or 
redevelopment site it may be necessary when promoting a CPO under 
Part IX to include ‘added lands’ (coloured grey on the Order Map) 
adjoining or enclosed by that occupied by the ‘pink’ properties.  The 
1985 Act provides for compulsory purchase of the pink and grey lands 
(and extinguishment of rights of way if necessary).  Acquisition is on the 
basis of market value but objections by owners of any of these interests 
are common. It should be noted that failure to confirm the CPO will, 
effectively, nullify the Clearance Area declaration. 

5.4 The procedure for determining whether houses in a Clearance Area 
contain Category 1 hazards is set out in the HHSRS Operating Guidance. 
This procedure applies also to flats and HMOs.  The HHSRS contains 29 
Hazard Profiles, listed in seven groups: 

 HYGROTHERMAL CONDITIONS: Damp and mould growth; excess cold; 
excess heat; 

 POLLUTANTS (NON-MICROBIAL): Asbestos (and multi-mode fibre); 
biocides; carbon monoxide and fuel combustion products; lead; 
radiation; uncombusted fuel gas; volatile organic compounds; 

 SPACE, SECURITY, LIGHT & NOISE: Crowding and space; entry by 
intruders; lighting; noise; 

 HYGIENE, SANITATION & WATER SUPPLY: Domestic hygiene, pests and 
refuse; food safety; personal hygiene, sanitation and drainage; water 
supply; 
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 FALLS: Falls associated with baths etc; falling on level surfaces etc; 
falling on stairs etc; falling between levels; 

 ELECTRIC SHOCKS, FIRES, BURNS & SCALDS: Electrical hazards; fire; 
flames, hot surfaces etc; 

 COLLISIONS, CUTS & STRAINS: Collision and entrapment; explosions; 
position and operability of amenities etc; structural collapse and 
falling elements. 

5.5 The HHSRS Operating Guidance gives a full explanation of the 
methodology of the assessment system, including the identification and 
rating of hazards using risk assessment techniques, and inspection 
guidance.  Little information is yet available about the effectiveness of 
the new system, which has been in use since 2006.  In 2008 at the first 
public inquiry where HHSRS assessment evidence was presented as the 
basis for the declaration of Clearance Areas, it was clear that the LHA 
had assessed some dwellings even where it had not been possible to 
conduct an internal inspection (GOWM/NPT/CPO/89102). 

5.6 Unlike the previous ‘Housing Fitness Standard’ it has replaced, it is clear 
that the more comprehensive and sophisticated HHSRS assessment 
(although itself not a standard) contains a predictive element as well as 
recording actual conditions at the time of the assessment, particularly in 
relation to the 12 months following an inspection.  However, a more 
general and longer-term approach was demonstrated at the 2008 
inquiry where, according to the LHA evidence, early twentieth century 
dwellings with ‘single skin’ wall construction were considered likely to 
result in the dwelling being more susceptible to conditions of cold and of 
damp and mould growth than dwellings with cavity walls (see 5.5 
above). 

 

6 Listed Buildings 

6.1 General principles relating to listed buildings are discussed in IH Chapter 
3A Listed Buildings and Conservation Areas. Guidance on procedures for 
acquiring authorities in respect of Orders containing listed buildings or 
those of list quality, or buildings in a conservation area is given in the 
Memorandum to Circular 06/2004 Appendix S, related to the 
requirement to submit a Protected Assets Certificate with a CPO.  If a 
LHA has not already clarified matters, Inspectors’ reports must indicate 
whether listed buildings are affected. 

6.2 Demolition Orders under Section 265 of the 1985 Act, a course open to 
a LHA where it is satisfied a Category 1 hazard exists in a dwelling or, in 
specified circumstances, where there is a Category 2 hazard, cannot be 
made in respect of listed buildings.  Where a building subject to a Part 
IX CPO becomes listed, the acquiring authority has three months to 
apply for listed building consent to demolish, in the absence of which the 
Order may cease to have effect and the building may cease to be part of 
the Clearance Area.  Housing Inspectors may need to sit with an 
architectural specialist Inspector or Assessor where listed buildings are 
involved.  
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7 Housing Action Trusts (HATs) 

7.1 HATs were introduced by the Housing Act 1988.  Their main purposes 
are to repair or improve housing accommodation and manage it 
effectively. Trusts may provide housing, shops and advice centres and 
other facilities for the benefit of the community and have wide powers 
associated with land, buildings, services and businesses expedient for 
their objectives. 

7.2 HATs may be empowered by the Secretary of State to administer the 
functions conferred on a LHA under the Housing Acts including (under 
Section 77) compulsory purchase powers involving land within and 
adjacent to the designated area and other land outside the area.  
Experience with 1988 Orders has been limited so far and Inspectors 
dealing with HAT cases should consult their Assistant Director. 

 

8 Conduct of Housing CPO Inquiries  

8.1 The conduct of inquiries generally is dealt with in IH Chapter GP4 
Conduct of Inquiries and there is advice on CPO procedures in Chapter 
CT2 Compulsory Purchase and Other Orders. The following points relate 
to inquiries into Housing Act CPOs initiated by LAs or other authorised 
agencies.  Because of the individual and sometimes unpredictable 
nature of Housing CPO inquiries Inspectors should be prepared to be 
flexible in their approaches against the normal background principles of 
fairness, openness and impartiality. 

8.2 The 2007 Inquiries Procedure Rules have brought CPO inquiries into line 
with planning inquiries generally.  This includes the requirement for the 
main parties involved to submit statements of evidence (as referred to 
in the Rules (not proofs)) before the opening of the inquiry. 

8.3 Pre-inquiry site visits are always desirable.  Housing CPOs can include 
oddities like ‘flying freeholds’ and other interlocking or abutting buildings 
that may give rise to questions that should be put at the inquiry.  In the 
case of Part II inquiries the Inspector may be alerted to what very 
recent action by an Objector (if any) might have taken place to improve 
a property or bring it back into residential use and therefore prime them 
to ask pertinent questions. 

8.4 Inquiry openings and general procedures are covered in IH Chapter 
GP4: Conduct of Inquiries and more specifically for CPO inquiries in 
Chapter CT2: CPOs.  Inspectors should ascertain the interests of late 
Objectors who, if permitted to speak, normally have similar inquiry 
rights to ‘remaining Objectors’.  The acquiring authority is heard first 
and Objectors next, in the Inspector’s preferred sequence, followed by 
interested persons (if any).  Depending on the numbers of witnesses 
appearing for the acquiring authority, the usual order of events or 
‘Method B’, described in IH Chapters GP4 and CT2 respectively should 
be adopted for the examination of evidence. Non-appearances are dealt 
with on the basis of the written objections and a response by the 
acquiring authority. 
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9 Site Inspections 

9.1 The general guidance in IH Chapter GP3: Conduct of Site Inspections for 
Written Representation Cases applies.  However, it is not always 
possible in Housing casework, particularly with Part IX Orders, to adhere 
strictly to the general principle that the Inspector should never be 
accompanied by one party without the presence of the other party/ies.  
Inspectors may find they have no option but to undertake the inspection 
with the acquiring authority representative alone.  In these 
circumstances the Inspector must remain as detached as possible and 
avoid any contact or conversation other than that essential for the 
proper execution of his or her duties. 

9.2 At all times Inspectors must have regard for their own personal safety 
when conducting site inspections and be mindful of the safety of those 
who may be accompanying them.  Guidance is provided in IH Chapter 
GP3 but Inspectors should be particularly aware that Housing CPO 
casework often involves visits to properties which may be in serious 
disrepair and structural dilapidation and which may present particular 
potential hazards. The need to be prepared with appropriate safety 
clothing and equipment should be especially borne in mind. 

9.3 In Clearance Area CPOs Inspectors must have regard only to the defects 
alleged by the acquiring authority and the judgement should be made 
solely on those grounds even if other defects are discovered.  It would 
be contrary to natural justice to identify a new Category 1 hazard for 
reasons unsupported by inquiry evidence.  The same would apply in the 
case of houses in the ‘added lands’ which might appear to have become 
the subject of one or more Category 1 hazards. 

 

10   Written Representation Procedure 

10.1 When there are objections to the authorisation of a CPO the written 
representation procedure may be used as an alternative to an inquiry.  
If the Secretary of State determines that the use of the written 
representation procedure is appropriate the consent to the use of this 
procedure will be sought of all those with remaining objections.  Only if 
all remaining Objectors agree will this procedure be used. The Inspector 
will report to the Secretary of State following the holding of a site visit. 

 

11   Powers of Entry 

11.1 There are various powers of entry available to facilitate the duties of 
statutory agencies but no power to compel entry.  Where Objectors 
initially decline requests for entry Inspectors must rely on persuasion 
and where entry is not possible report to the Secretary of State on as 
much as can be seen and concluded upon without such access. 
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12   Costs 

12.1 The advice in IH Chapter CT1: Costs applies generally.  Where 
remaining Objectors heard at an inquiry are successful an award will be 
made in their favour unless there are exceptional reasons for not doing 
so.  There is no need for an application for costs to be made by the 
Objector for an award to be made.  Applications for awards claimed on 
grounds of unreasonable behaviour must be made at the inquiry by the 
party making the application.  A costs award cannot be made on both 
grounds of a successful objection and unreasonable behaviour by 
another party. Part E of Circular 03/2009 explains the general principles 
applying to cost applications in compulsory purchase and analogous 
Order cases. 

 

13   Reporting 
 
13.1  The general principles of reporting to the SSCLG (see Chapter GP13: 

SoS casework) apply with equal force.  The aim must be to give 
concisely all the information necessary for him/her to understand all the 
issues, and to advise on any technical implications of the case.   

 
13.2 The Inspector must take account of objections to a proposal, report on 

those objections, reach conclusions and, unless there are convincing 
reasons for not doing so, make a recommendation on the proposal.  
There is no obligation to list the facts on which conclusions are based, 
but it must be clear on which evidence the relevant reasoning is based.  
The SSCLG relies heavily on the Inspector’s report, and very few 
Inspectors’ recommendations on CPOs are not agreed to. 

13.3 The form of report may vary according to the case, but a general guide 
to the kind of format that will assist decision officers is set out in Annex 
2. Reports should be as succinct as possible, readable and fairly reflect 
the parties’ cases.  Separate templates are provided for reports under 
Parts II, VII and IX of the Acts.  For Part IX reports, following the  
description sections of individual properties, there should be included a 
setting out of a finding as to whether, having regard to the reasons 
alleged by the Acquiring Authority, the property has been correctly 
identified as containing a Category One hazard. A separate opinion 
should then be included as to whether the property has been correctly 
included within the Clearance Area. 

13.4 If the only remaining objections are withdrawn shortly before the 
opening of an inquiry, or an arranged site visit under the Written 
Representation procedure, there will be no need to write a report.  
Instead, the Inspector should attach a short minute to the file to explain 
the situation and the file will be forwarded by OST to NULAD for the 
Secretary of State to deal with the Order unopposed. 

13.5 If the only remaining objections are withdrawn at the inquiry then a 
short report, which should include the summary of the case for the 
making of the Order, and any other representations, should be produced 
giving the Inspector’s conclusions and recommendation.  
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  CT8 Annex 1: Check List  

   

Inspectors are asked to check (in addition to the Check List in IH 
Chapter GP13 – Secretary of State Casework): 

 

Pre-event 

 The allocation of the case and that it is an appropriate 
specialism; 

 The date and time arranged for the inquiry or visit; 

 Venue for the inquiry; are there likely to be any access issues, 
particularly for any known disabled or impaired participants?; 

 Any essential but missing information; 

 From what can be seen on the file, the nature and extent of 
the cases and number of witnesses likely to be called or others 
wishing to speak does the time allowed for the inquiry appear 
adequate?  If not, flag up with Chart to ascertain the parties’ 
views; 

 Understand the nature of the Order and the relevant Act and 
Part of the Act under which it is made and whether the Order 
and Order Map appear to be in the correct prescribed form; 

 Note any correspondence on the file between NULAD (GoL) 
and the acquiring authority about the making of the Order 
which may require modifications to be specified and 
recommended if the Order was to be confirmed (e.g. names, 
addresses, interests, correct colouring of the Order Map); 

At the inquiry 

 Check whether the Statutory Formalities have been complied 
with and whether there are any questions arising; 

 Decide which method of proceeding is appropriate i.e. if there 
are many appearing Objectors is ‘Method B’ the better 
option?;  

 If an Order Map requires amendment has an amended Map 
been produced before the close of the inquiry?; 

The Report 

 Is the name of the Order correctly and precisely recorded?;   

 Have the Statutory Formalities been recorded as being 
complied with together with any comments on non-
compliance?; 
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 Do the conclusions flow logically from the assessment of the 
cases summarised and address the whole of the Order, not 
simply those parts to which objection has been made?; 

 Are there sufficient cross-references in the conclusions to 
source paragraphs in the earlier part of the report?; 

 The conclusions should contain no new facts or introduce 
evidence not summarised in the earlier part of the report; 

 Has a conclusion been reached that there is or is not a 
compelling case in the public interest for confirmation of the 
Order?; 

 Has a conclusion been reached regarding impact on Human 
Rights with reference to the specific rights in the European 
Convention on Human Rights which might be affected?; 

 In the recommendation is the name of the Order exactly as 
written on the Order?; 

 If confirmation with modifications is recommended is it clear 
within the recommendation what those modifications are?; 

 When submitting the report has the Form F17A been 
completed? 
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Annex 2 CPO Template 
 
 
 

CPO Report to the 
Secretary of State 
for Communities and 
Local Government 

The Planning Inspectorate 
Temple Quay House 
2 The Square 
Temple Quay 
Bristol BS1 6PN 
 GTN 1371 8000 

 
by  

 

 an Inspector appointed by the Secretary of State 
for Communities and Local Government 

Date 

 

 

[NAME OF ENABLING ACT]2 

ACQUISITION OF LAND ACT 1981 

NAME OF COUNCIL IN WHOSE AREA THE ORDER LIES 

APPLICATION [ BY THE3] 

[NAME OF ORDER-MAKING AUTHORITY]4 

FOR CONFIRMATION OF [THE5] 

[NAME OF ORDER]6 

 

 

 

 

                                       
2 As in heading to the sealed Order, including use of capitals. 

3 These two word used only if the acquiring authority is not the Council. 

4 If not the Council. 

5 Omit this word if the word ‘The’ is included in the title of the Order. 

6 Name the Order exactly as cited in the sealed Order, including punctuation.  In the case 
of SSCLG and other Ministerial Orders the references throughout should be to 
authorization and not confirmation. 



File Ref: /00000/ 

[name of Order exactly as cited in the sealed Order, including punctuation] 
 The Compulsory Purchase Order was made under [name of enabling Act, including 

Section] and the Acquisition of Land Act 1981 by [name of acquiring authority] on [date]. 
 The purposes of the Order are [state the purpose as stated in the enabling Act or in the 

Order, as amplified in the Statement of Reasons]. 
 When the inquiry opened there were [number] remaining objections and [number] 

additional objections outstanding.  [number] objections were withdrawn and [number] 
late objections were lodged. The main grounds of objection are [briefly summarise]. 

 Inspections were carried out on [insert date]. 

Summary of Recommendation: that the Order be [confirmed with/without 
modification/not confirmed] 
 

 

Procedural Matters and Statutory Formalities 
 

[if you announced that you had replaced another Inspector, say so here, giving the name and initials 

of the Inspector concerned, but not their qualifications] 

[The Convening Notice was read].  The Acquiring Authority (AA)/Council confirmed its compliance 

with the Statutory Formalities.  There were no submissions on legal or procedural matters.[If there 

were submissions concerning the validity of the Order they should be reported here, irrespective of 

what stage they were made during the inquiry.  If necessary there should be sub-headings relating 

to those who made the submissions.  The AA’s reply and any comments or rulings by the Inspector 

should be included.] 

[If the inquiry was adjourned the reason should be given, if necessary under headings of those 

requesting, consenting or objecting to the adjournment, and including the Inspector’s decision.] 

[Any rulings by the Inspector should be dealt with here. Any written ruling or ruling read out from a 

script should be included as an inquiry document]  

The Order Lands and Surroundings 
 

[The extent of the description is a matter for discretion, depending upon the case.  The aim should 

be to help the decision officer to understand those physical features of the land(s) and buildings that 

may have a bearing on the case.  [See also IH GP13]. Personal opinions should be avoided.  Factual 

information about issues raised at the inquiry should also be recorded.]  

[State the location of the Order land(s) in relation to the town centre or other landmark, and the 

situation of the land in relation to adjoining roads or land.  Mention any conspicuous features, e.g. 

steep slope.] 

[Describe the Order land(s) and any buildings thereon in general terms] 

[If a listed building is involved describe its general condition and state of repair, with particular 

attention to any features of special architectural or historic interest.  The statutory list description 

may be set out here if not included in the case for one of the parties, or as a document.  You should 

state whether the building seen agrees with the listing description.  If not, the differences should be 

noted.] 
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[Describe the immediate surroundings by main use and character, mentioning any special features 

eg canals, railway embankments, conservation areas.] 

[Describe any alternative sites or other properties mentioned during the inquiry and visited during 

the course of the site inspection.] 

[Indicate whether there are any other Protected Assets affected; details should be on the protected 
Assets Certificate submitted by the Acquiring Authority] 

The Case for the [name] [Acquiring Authority] 
 

[Generally the case for the acquiring authority should be reported first and should record the whole 

of its general case, although in as concise a form as is practicable.  Sub-headings may be used 

where appropriate.  Any modifications to the Order suggested by the authority should be recorded.] 

Submissions Supporting the Council 
 

[How these are reported is a matter for discretion having regard to their substance and how they 

were made.  Some may require headings in the same manner as the principal parties (e.g. 

parish/town councils, national amenity bodies, established local societies].   

The Objections 
 

[It is usually appropriate for ease of identification to report objections in ascending order of 

reference numbers as given in the Schedule to the Order, taking the lowest number in a group as 

the key number.  This applies whether or not objections are remaining, or late.  However, it will 

often be beneficial to report firstly the objections in respect of which there was an inquiry 

appearance, and then the objections reliant upon written representations and any withdrawn 

objections, in separate sections of the report.  In any event, it should be made clear if the objection 

was not the subject of an inquiry appearance.] 

(Reference No) 

(Address) 

(Name of Objector and Legal Interest) 
 

[Reference number and street address as given in the Order Schedule.  Omit if only one 

property is included in the Order.  List all the references, addresses and names of the Objectors 

where there are appearances by the same advocate.  If there was no appearance the summary 

of the principal grounds of objection should include, if appropriate, any amplification in 

subsequent correspondence.]   

 [If the objection has been withdrawn, say so, giving the grounds for withdrawal or partial 

withdrawal (if known).  This may be important in an assessment of costs, e.g. if a building is to 

be excluded but land is still to be acquired.  It may, however, be sufficient to state simply that 

the objection was withdrawn by letter dated …] 

[If the withdrawal is made subject to conditions it should be dealt with as remaining, although 

sometimes the matter can be resolved, for example by an undertaking by the acquiring 
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authority to preserve a right of way or not to implement a confirmed Order if certain specified 

works are carried out within a defined period ] 

 [It may be convenient to deal with a number of withdrawn objections together] 

Case for the Objector 
 

[Record the Objector’s case in logical order, including the Objector’s reply to the acquiring 

authority’s case.]   

Response by the (Council) Acquiring Authority 
 

[Do not repeat anything already in the authority’s case whether general or particular, or introduce 

any fresh matter.  This section is unlikely to be necessary in cases where there is only a single 

objection. If the section is included, a useful first sentence is sometimes ‘The general case applies’, 

and then the specific response related to the objection]   

Description 
 

[Particularly for Part II and IX Orders more detailed description of the state/condition of the 

property(ies) will be necessary to supplement the general description provided earlier.  If a 

description is given, expressions of opinion within this section should be avoided.] 

Other Submissions opposing the Council 
 

[See comment on Submissions supporting the Acquiring Authority above] 

Response by the Council 
 

[See comment on response by the (Council) Acquiring Authority above] 

Unopposed Lands 
 

[This section is only required where there are some parts of the Order that are not subject to 

objection, and then not in every instance.  If the description of the unopposed lands is adequately 

covered by the general description of the Order lands, then the section will not be necessary.  

Otherwise only a brief description will usually be necessary, but sufficient to support any conclusions 

the Inspector may reach in regard to that part of the Order area.] 

Conclusions  

[As in any report to the SSCLG, the facts on which the Inspector’s conclusions are based must be 
clear. The general guidance in IH GP13, paragraphs 94 onwards.  The origin of every factual 
statement should be identifiable from the text, generally by indicating the source paragraph in 
parentheses.] 
 

[Facts should cover the whole of the Order and not be confined to those parts to which objections 

have been made.  They should normally be verifiable and not open to dispute.  However conflicting 

estimates of e.g. the costs of repair may be attributed to the parties making them.  Any relevant 

undertakings by the AA should be included.] 
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[Conclusions, like facts, must relate to the Order as a whole as well as to objections.  They often 

conveniently fall into two categories.  First it is necessary to express a reasoned view on the merits 

of the Order itself, having regard to the section of the enabling Act under which it was made, and to 

conclude that it meets the requirements of the Act, or that the Order should be modified, or that the 

Order should not be confirmed.   Secondly, it is necessary to decide whether all or any of the 

objections are decisive, whether any modifications should be made, or whether the Order should not 

be confirmed.  The outcome of these considerations should be summed up clearly and explicitly, 

giving reasons for any modifications or reasons why the Order should not be confirmed.] 

 
Recommendation 
 
I recommend that the [insert full title of Order] [be not confirmed][be confirmed][be confirmed with 

the following modifications]: 

[example] the exclusion/deletion of Reference(s) ………….. 

[In the case of SSCLG or other Ministerial Orders, the reference should be to authorisation, not 

confirmation.] 

[Reference numbers and street addresses of the properties to be excluded must be given in the 

recommendation, generally as in the Order Schedule.  Properties to be excluded should be 

hatched green (by the Inspector) on a copy of the Order Map (not the sealed copy). The 

hatched copy should be included as Plan A in the Plans List.] 

 

 

 

 

 

 

 

 

 

 

 

 

 



Chapter CT11 - Certificates of Appropriate Alternative 
Development 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them in carrying 
out their role consistently and effectively. The Inspectors’ Handbook provides advice 
on procedural and policy matters drawing on relevant Court judgements and the 
practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that conflict 
arises between national policy and guidance, and a part of the Handbook, that 
particular part will not be given any weight.  
 
 

 
 
  

 
What's New Since the Last Edition  

This chapter has been reformatted and hyperlinks have been added (to the 
PINSnet version) 

Although no major changes have been made, para 20 has been expanded and a 
footnote has been added to para 44 

 
 
 
Relevant Guidance 
 
Government guidance is in Appendix P to ODPM Circular 06/2004 
“Compulsory Purchase and the Crichel Down Rules”1; there is also advice in 
the Encyclopaedia of Planning Law (the most relevant section being Part 3 of 
the 1961 Act at Volume 1, reference 2-708 on p20291 onwards). 

 
Contents: 
 

 
 Applications for CAADs:    Paragraph 
 Introduction……………………………………………………………...   1-4 
 Contents of the Application………………………………………   5-6 
                                                           
1 Appendix N to ODPM Circular 2/2003 contains the same guidance as the 2004 Circular, and is 
applicable to earlier compulsory purchase orders or proposed land acquisitions (pre 31 October 
2004) 
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Applications for CAADs: 
 
Introduction: 

1. An important factor in 
assessing the market value of land 
to be compul-sorily purchased is the 
assumption to be made about what 
planning permission, if any, would 
have been granted if the land were 
not required for the purposes of the 
purchasing authority. Section 17 of 
the Land Compensation Act 1961 authorises the issue of a certificate of 
appropriate alternative development (CAAD).  By this means a formal opinion 
can be obtained from the local planning authority as to what kinds of 
planning permission "would have been granted" if the land were not being 
acquired.  This opinion can then form a basis for the establishment of fair 
market value for the land, on the basis that market value includes any 
development value.   

Land Compensation Act 1961:  S17(1) 

17. - (1) Where an interest in land is proposed 
to be acquired by an authority possessing 
compulsory purchase powers, either of the 
parties directly concerned may, subject to 
subsection (2) of this section, apply to the 
local planning authority for a certificate under 
this section. 
 

2. The CAAD procedure can only operate where land is proposed to be 
acquired by an authority possessing compulsory powers. The circumstances 
are set out in section 22(2) and can be summarized as: 

 where a notice has been published regarding the making of a 
compulsory purchase order (CPO) 

 where a notice has been served requiring the purchase of the land 
(“notice to treat”), for example in the case of a purchase notice (PN) 2 

 where the authority have made an offer in writing for purchase of the 
land by agreement.  

3. While the CAAD system is intended to guide valuers (and ultimately 
the Lands Tribunal), where the interest in land is to be acquired by an 
authority with compulsory purchase powers, it implies no consideration of, or 
conclusion on, any proposals for the actual development of the land in 
question.  Circumstances in which CAADs may be sought include: 

 Where there is no adopted development plan covering the land to be 
acquired 

 Where the adopted development plan indicates a “green belt” or area 
of special landscape value or leaves the site without specific allocation; 
and 

                                                           
2 See IH CT12 on Purchase Notices 
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 Where the site is allocated in the adopted development plan 
specifically for some public purpose, for example, a new school or open 
space.   

4. Section 17, as originally 
worded, referred to permission that 
"might reasonably have been 
expected to have been granted".  
The present more positive words 
were substituted by Section 47 of 
the Community Land Act 1975 (now 
repealed) and given continued 
effect by Section 121 of the Local 
Government Planning and Land Act 
1980.  Further amendments to 
some aspects of this legislation 
were made by the Planning and 
Compensation Act 1991

Land Compensation Act 1961:  S17(3) 

(3) An application for a certificate under this 
section -  

(a) shall state whether or not there are, in 
the applicant's opinion, any classes of 
development which, either immediately 
or at a future time, would be appropriate 
for the land in question if it were not 
proposed to be acquired by any authority 
possessing compulsory purchase powers 
and, if so, shall specify the classes of 
development and the times at which they 
would be so appropriate; 

(b) shall state the applicant's grounds for 
holding that opinion; and 

(c) shall be accompanied by a statement 
specifying the date on which a copy of 
the application has been or will be served 
on the other party directly concerned. 

 

3. 

Contents of the Application: 

5. The CAAD application (under Section 17) can be made by either the 
owner of the land to be acquired or the acquiring authority.  The procedure 
for obtaining and appealing against a certificate is prescribed by the Land 
Compensation Development Order 1974 (SI 1974 No. 539).  The application 
must be made in writing and include a plan or map sufficient to identify the 
land.   S17(3) (see text above) sets out what the application must contain. 

6. The word "class" in this context is not a term of specific classification 
of development as in the Use Classes Order (UCO).  It means the kind or 
type of development which could be allowed as opposed to a particular or 
specific development that might be the subject of a planning permission.  For 
example, a CAAD application might seek a certificate for residential 
development or mixed residential and retail/commercial development. 
 

 4

                                                           
3 Despite the fact that the Act was amended as long ago as 1975, parties at certificate inquiries, or 
in written representations, have occasionally addressed themselves to the earlier wording.  The 
correct consideration should be pointed out if necessary at the inquiry, citing paragraph 5 of the 
Circular Appendix in support.   

 



The Certificate: 

7. Section 17(4) requires that 
the local planning authority must 
issue a certificate not sooner than 
21 days after the service of a 
copy of the notice on the other 
party and specifies what this 
must contain. 

8. In indicating the class or 
classes of development that 
would have been permitted (if the 
land was not proposed to be 
acquired) the planning authority 
can add classes not included in 
the certificate application.  In the 
case of any class that would have 
been permitted the certificate 
must state when the permission 
would have been granted and 
what planning conditions would 
have been imposed.  If the local 
planning authority issue a 
certificate other than that sought 
they must give their reasons and 
give particulars of the rights of 
appeal. 

Land Compensation Act 1961:  S17(4) 

(4) Where an application is made to the local 
planning authority for a certificate under this 
section in respect of an interest in land, the local 
planning authority shall, not earlier than twenty-
one days after the date specified in the statement 
mentioned in paragraph (c) of subsection (3) of 
this section, issue to the applicant a certificate 
stating either of the following to be the opinion of 
the local planning authority, regarding the grant of 
planning permission] in respect of the land in 
question, if it were not proposed to be acquired by 
any authority possessing compulsory purchase 
powers, that is to say -  

(a) that planning permission would have been 
granted for development of one or more classes 
specified in the certificate (whether specified in the 
application or not) and for any development for 
which the land is to be acquired, but would not 
have been granted for any other development; or 

(b) that planning permission would have been 
granted for any development for which the land is 
to be acquired, but would not have been granted 
for any other development, 

and for the purposes of this subsection 
development is development for which the land is 
to be acquired if the land is to be acquired for 
purposes which involve the carrying out of 
proposals of the acquiring authority for that 
development. 
 

 
 
 
 
 

 
Appeals Against CAADs 
 
Right of Appeal: 

9. Whichever of the parties made the 
application, the planning authority must 
serve a copy of the certificate on the 
other.  Either party may then appeal to 
the Secretary of State against the 
certificate under S18 of the Act.  Appeals 
can also be made if the planning 
authority do not issue a certificate within 
the statutory period, when a “negative 

Land Compensation Act 1961: S18(1) 

18. - (1) Where the local planning authority have 
issued a certificate under section seventeen of this Act 
in respect of an interest in land, -  

(a) the person for the time being entitled to that 
interest, or 

(b) any authority possessing compulsory purchase 
powers by whom that interest is proposed to be 
acquired,may appeal to the Minister against that 
certificate. 
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certificate”4 is deemed to have been issued.   

10. A “positive certificate” issued under Section 17(4)(a) − see text above 
− will indicate an alternative class or classes of development that would have 
been permitted, with or without conditions, if the land was not proposed to 
be acquired by the relevant authority. An appeal against a positive certificate 
will usually be seeking a “better” certificate that covers a wider range of 
alternative development − for example, general housing instead of, say, an 
agricultural worker’s dwelling or affordable housing.  However, just as either 
the owner of the land to be acquired or the acquiring authority can apply for 
a CAAD, an appeal can be made not only by the landowner but also by the 
acquiring authority against the planning authority’s decision.  For example, 
the Highways Agency as acquiring authority could appeal against a positive 
certificate and seek instead a negative certificate.  There could be appeals by 
two parties seeking different outcomes. 

11.  Appeals are settled by written representations wherever possible.  
However, either party (but not the local planning authority unless they are 
also the acquiring authority) has the right to request a hearing, which 
normally takes the form of a local inquiry.  Section 18 appeals are not 
transferred to inspectors for decision; a report has therefore to be written5. 

12. Further details on, for example, time limits for appealing can be found 
in the Land Compensation Desk Instructions on PINSnet. 
http://pinsnet.pins.local/Information/training_and_guidance/internal_guidanc
e/desk_instructions/land_compensation/desk_instructions_index.htm   
 
The Inquiry: 
 
13. Normally only two parties will be directly involved - the 
landowner/appellant and the local planning authority.  The acquiring 
authority may also be represented and, as noted above, could indeed be the 
appellant or additional appellant.  Although no inquiry procedure rules apply 
to Section 18 appeals the spirit of the current rules should be applied.  
Normally the appellant should be invited to present his case first and will 
have the final reply.  It is not usually appropriate to take evidence on oath 
unless matters of historical fact are disputed. 

14. On appeal the Secretary of State has to consider the certificate 
application as if it had been made to him in the first place.  The inquiry 
should be conducted on the basis that the recommendation will be to confirm 
or vary the certificate or to cancel it and issue a different certificate in its 
place.  It should be noted that a certificate and plan showing the land are 

                                                           
4 This term is not used in the Act.  It means what is prescribed in Section 17(4)(b): see text above. 
That is, that planning permission would have been granted for any development for which the land 
is to be acquired, but would not have been granted for any other development.  A certificate along 
the lines of Section 17(4)(a) is referred to as a “positive certificate”. 
5 Following the report the decision is issued on behalf of the Secretary of State, usually in the MSC 
Costs and Decisions Team.   
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always annexed to the Secretary of State's decision letter even if the decision 
is to confirm (on long-standing legal advice). 

15. The Departmental approach is that the certificate system should be 
worked on broad commonsense lines; a certificate is not a planning decision 
but a statement to be used in ascertaining the fair market value of the land.  
This advice does not imply that a certificate should ever state that planning 
permission would have been granted where planning principles clearly 
indicate that such a permission could not in practice have been expected. 

Agreement Between the Parties: 

16. An Inspector may be told on arriving at the inquiry, or during the 
proceedings, that the parties have reached agreement on the classes of 
development they would wish to have included in the certificate.  The inquiry 
(or hearing) must always be opened formally and the Inspector should 
explain that a certificate cannot be amended by a local planning authority.  If 
they see fit, the authority can, however, issue a second certificate relating to 
the same proposal to acquire.  Therefore if agreement has been reached the 
appellant should be invited to withdraw the appeal and to make a fresh 
application in the agreed terms. 

17. If the appellant withdraws his appeal the Inspector should proceed as 
in Chapter GP4 107-9.  He should ensure that he obtains confirmation of the 
withdrawal in writing before closing the inquiry. 

18. If, however, to safeguard his position, the appellant chooses not to 
withdraw despite the agreement, the inquiry should proceed - with the 
parties explaining why they wish the certificate to be altered or cancelled and 
replaced by a new one on the agreed terms.  The Inspector should write a 
formal report, basing his recommendations on the planning merits but 
bearing in mind the wishes of the parties. 

Special Considerations in Section 18 (CAAD) Appeals: 

19. Although many of the considerations in Section 18 cases are similar to 
those in Section 78 appeals, the main difference is the hypothetical nature of 
the arguments which arise because of a need to consider a "no-scheme" 
situation.  There are also certain matters of special importance in CAAD 
cases.  The Inspector should ensure that he/she obtains sufficient 
information at the inquiry to make findings of fact and/or reach conclusions 
and make recommendations on all of these matters, insofar as they are 
relevant to a particular appeal: 

 date or dates to which consideration of appropriate 
alternative development must be related (the “relevant 
date”); 

 development at a future time 
 development not suggested by the parties; 
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 scope for development in conjunction with adjoining land; 
 development not in accordance with the development plan; 
 permission subject to conditions; 
 disregard of acquiring authority's proposals; 
 certificates following purchase notices; 
 land in new towns and urban development corporation areas. 
.  

Date or dates to which consideration of appropriate alternative 
development must be related (the “relevant date”)  

20. The 1961 Act (as amended) does not specify the date at which the 
possibilities of alternative development must be considered − referred to as 
the “relevant date”.  However, the legal position was clarified in Fletcher 
Estates (Harlescott) Ltd -v- the Secretary of State for the Environment and 
the Secretary of State for Transport and The Executors of J V Longmore -v- 
the Secretary of State for the Environment and the Secretary of State for 
Transport [2000] 11 EG 1416.  In the light of this judgment, the 
Departmental view is that the relevant date is the date of whichever event or 
circumstance specified in section 22(2) of the 1961 Act is appropriate to a 
particular land acquisition7. Normally this is the date of publication of the 
notice of intention to acquire (see CT 11.2.2). It is necessary to assume that 
on that date the scheme was cancelled. It is important for the Inspector to 
clarify and record in his/her report what is the relevant date in order then to 
be able to go on to establish:  

 the physical state of the appeal site and surrounding area at the 
relevant date 

 current or reasonably foreseeable policies as at the relevant date. 

Information should be included in the report accordingly.  At the relevant 
date there may well have been adopted policies and draft revised policies, 
and if the policies differ it will usually help the decision maker if the Inspector 
can report on the relative weight which the various policies would probably 
have had at that date.  

Development at a future time 

21. Occasionally, planning permission would not have been granted at the 
relevant date, but, when considered as at that date, permission could have 
been expected in the reasonably foreseeable future.  In these circumstances, a 
“positive” certificate would be appropriate, specifying the date when permission 
would have been granted. 
 

                                                           
6 See 2-712.4 of the Encyclopaedia of Planning Law (page 20292/3 of Vol 1) 
7 See CT11.2 paragraph 2 above   
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22. Best advice is not to specify a date too far in the future.  Where 
sufficient land for the particular class of development has been allocated by the 
development plan but it is clear that more land will need to be released soon in 
the area in which the appeal site is located, deferment of 2 to 5 years may 
often be appropriate.  Deferments of 6 to 10 years may occasionally be 
appropriate. 
 
23. A certificate specifying development deferred beyond 10 years is unlikely 
to be of much assistance in the valuation of the land.  This is because the 
development value would be very heavily discounted to reflect the fact that the 
market attaches little value to such a long-term prospect.  Such long 
deferments therefore amount to a “negative” certificate and are best avoided. 
 
24. The absence of infrastructure (eg an adequate sewage disposal system) 
at the relevant date may need to be taken into account.  Where there is a 
reasonable prospect of provision, a negative “Grampian” condition may be 
appropriate as described in paragraphs 38 to 41 of the Annex to DOE Circular 
11/95, rather than deferment.  

Development not suggested by the parties 

25. In accordance with Section 17(4)(a), consideration must be given to all 
forms of alternative development for which permission would have been given, 
even if they have not been suggested by the parties. 
  
26. Some development, for which there is a limited demand (eg hotels and 
petrol filling stations), is not tied to a particular site but could “settle” equally 
well on any piece of land over a considerable area.  Unless, therefore, one of 
the parties makes a case showing that such a special form of development 
would have received planning permission if an application in respect of the 
particular site had been made, it would not appear necessary to recommend 
including development of this kind in a certificate. 

 

Scope for development in conjunction with adjoining land 

27. The inclusion of the words “or of that land together with other land” in 
Section 17(7) requires that consideration be given, where appropriate, to the 
question of development in conjunction with adjoining land.  There are three 
situations where such consideration may be necessary. 
 

 Where the adjoining land is also under the control of the owner of the 
appeal site 

 Where the adjoining land is not under his or her control, and 
development of the appeal site would require no more than an access or 
way-leave which could physically be provided across the other land 

 Where the adjoining land is not under his or her control, and any 
development would clearly have had to extend on to the other land. 
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28. In the first situation, it will generally be the case that the appeal site is 
not capable of development in isolation because it is too small or awkwardly 
shaped.  A typical instance is where a strip of frontage land is being acquired 
for road widening.  If the merits of the appeal suggest that development would 
have been permitted in conjunction with the adjoining land, a certificate to this 
effect should be recommended. 
 
29. In the second situation, it would appear unreasonable to rule out 
alternative development solely because the access etc would involve the use of 
land outside the owner's control.  If the “planning” merits suggest that the 
development would have been acceptable, an appropriate certificate should be 
recommended, specifying that planning permission would have been granted 
subject to an appropriate negative condition (as in Circular 11/95). 
 
30. The third situation is unlikely to arise often, but is the most difficult to 
resolve.  No consideration should be given to the possibility of a certificate 
specifying alternative development unless the issue has been raised by one or 
more of the parties to the appeal.  But where it has been submitted that a 
planning application would have been made for the development of a larger 
area incorporating the appeal site, it will be necessary to consider the issue in 
the light of the High Court’s judgment in Sutton v the Secretary of State for the 
Environment and Others (1984) JPL 648.  See summary of this below. 
   
31. In that case, a motor manufacturer had expressed an interest in some 
800 acres of land for the construction of a factory.  The local planning authority 
favoured the idea and would have granted planning permission in the event of 
an application.  The owner of the appeal site had two plots of land amounting 
to 53 acres, which fell within the 800 acre area and argued for certificates 
specifying industrial development.  
 
32. In his decision, which was to issue “negative” certificates, the Secretary 
of State took the view that he should disregard the proposal for development of 
the 800 acres for three reasons; 
 

 It involved land not owned by the owner of the appeal site and outside 
his control. 

 The motor manufacturer’s interest was in development of such an 
exceptional nature that it could not properly be regarded as 
development of a particular class within the meaning of Section 17. 

 It was a material consideration to have regard to the likelihood or 
unlikelihood of the  

 development taking place. 
 
Sutton v the Secretary of State for the Environment and Others (1984) JPL 648 
In quashing the decision, the Court held that: 
 
(1) regard could properly be paid to alternative development on land that was neither owned nor 
controlled by the owner of the appeal site, since his or her land would have added value on that account; 
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(2) a “class” of development meant simply one that could be classified and a development was not 
incapable of classification simply because it was of an exceptional nature;  and 
 
(3) Section 17 presupposed that an application for planning permission would have been made and, 
accordingly, the likelihood of permission being sought or implemented was irrelevant in considering 
whether or not a positive certificate should be issued, it being a matter for the Lands Tribunal to consider 
in assessing the increase in value of the subject land. 

 
Development not in accordance with the development plan 
 
33. A use which does not accord with the development plan must not be 
ruled out solely for that reason (Section 17(7)).  For instance, if land is shown 
in a development plan as a site for public open space and is being acquired for 
that purpose, the object of the certificate system would be defeated if no 
alternative development could be specified.  On the other hand, where 
alternative development would conflict with a development plan provision that 
is unconnected with the acquisition, such as Green Belt, best advice is to take 
the provision into account.  The key principle is that development plan policies 
are to be disregarded if they are “creatures of the acquisition scheme” − that 
is, the policies are site-specific and only serve to validate the purpose for which 
the land is to be acquired.  Relevant guidance is in Appendix P to ODPM 
Circular 6/2004, paragraphs 8 and 9. 
 
Permission subject to conditions  
 
34. Where planning permission for alternative development would have been 
granted but only subject to conditions, the certificate must specify the 
conditions in addition to other matters required to be contained in the 
certificate (Section 17(5)), because this will affect the value to be put on the 
land. The Inspector should therefore include appropriate and appropriately 
worded conditions in his recommendation.   
 
35. A certificate may indicate that planning permission would have been 
subject to the usual outline condition about siting, design and other “reserved 
matters”, but it would be inadvisable to leave open for such later agreement, 
as is provided for by this form of condition, any matter which would affect 
materially the value of the land.  Where certificates specify office blocks, flats 
or hotels, the maximum floor space and preferably the maximum number of 
floors should be included in a recommended condition.  Similarly, the 
recommended density of a housing estate should be specified in terms of 
numbers of houses per acre, with requirements as to tree planting etc where 
these would be appropriate to an actual planning permission.  Deferment 
should not be the subject of a condition but should be included in the 
description of the development. 
 
Disregard of acquiring authority’s proposals 
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36. As already noted, the LPA and the Secretary of State are obliged to 
assume that the acquisition scheme is not taking place.  They must also 
disregard any other use of the land involving its public acquisition. 
 
37. Where the land is being acquired for the construction of a new highway, 
Section 14(5)-(8) (as amended by the Planning and Compensation Act 1991) 
rules out the possibility of the highway being built on a different line.  However, 
there are likely to be a number of appeals in the pipeline where the parties will 
have made submissions on this issue.  These must be considered in the light of 
the judgment of the House of Lords in the case of Margate Corporation v 
Devotwill Investments Ltd (1970) 3 AER 864 and (1971) 22 P&CR 328.  The 
following approach is advised. It must be assumed that the road scheme would 
not be built on the appeal land.  Following that assumption, it is necessary, on 
all the facts and other evidence, to consider firstly whether the scheme would 
be built at all, if the appeal land were not to be used.  If it is concluded that it 
would be built, it is then necessary to consider what would be the likely line of 
the road.  On the basis of the conclusions reached on these considerations, 
appropriate hypothetical planning conclusions must then be drawn as to the 
development, if any, that would have been permitted.  
 
Certificates following purchase notices 
 
38. Section 18 appeals following purchase notices usually relate to land 
where the owner has been refused planning permission because of conflict with 
a proposal to carry out public development.  Such reasons should be 
disregarded for the purpose of Section 18 and, depending on the 
circumstances, it may be perfectly reasonable to grant a certificate for 
alternative development in the terms of the unsuccessful planning application.  
However, in the course of the purchase notice proceedings, the local planning 
authority and/or the Secretary of State may have considered whether planning 
permission should be granted for some other form of development but rejected 
this course, because it would not render the land capable of “reasonably 
beneficial use”.  That concept is confined to purchase notices and, therefore, is 
not a reason for withholding a Section 18 certificate for such development if 
planning permission would have been granted on the merits of the case. 
 
39. It is extremely rare for a Section 18 appeal to follow acceptance or 
confirmation of a purchase notice in other circumstances, that is to say, where 
the planning application was for development in itself undesirable.  In many of 
those cases, the landowner would have been seeking permission to build on the 
site of a derelict or demolished structure (often a house) and would probably 
not apply for a Section 17 certificate, because the assessment of compensation 
would reflect the assumptions in Section 15(3) of the 1961 Act and Part I of 
Schedule 3 to the Town and Country Planning Act 1990. 
 
Land in New Towns and Urban Development Corporation areas  
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40. Proposals by Urban Development Corporations, though not development 
plans,  may be material considerations in certificate applications and appeals.  
 

Reporting: 

41. There are template links for CAAD appeals, with slight variations for 
openings and endings. Examples of previous reports can be obtained from 
the MSC Costs and Decisions Team..  Any costs application should be 
mentioned and reported separately. 

42. The bullet headings should refer to the application for the certificate 
and to the classes of development specified therein, and where appropriate 
to the certificate which is the subject of the appeal, setting out the reasons 
for issuing that particular certificate. 

43. Reports in written representation cases should be of the: "I have been 
asked to advise ….." format, giving an appraisal of the cases, conclusions and 
a recommendation.  Reports following inquiries can be in the "short" form (ie 
without attributing evidence to individuals) unless evidence has been taken 
on oath.  Reports on inquiries should contain a list of facts found.  They 
should if possible be in sequence starting with facts about the relevant date 
or dates, followed by facts about the site and its surroundings8, the 
provisions of the development plan, the local planning authority's proposals 
for the area etc.  Current central and local Government policies adopted since 
the relevant date(s) which appear to affect any issues relevant at the time 
should also be identified. 

44. The conclusions should make it clear that the inspector has 
considered: 

 all alternative forms of development; 

 what development would have been permitted at the relevant 
date(s); 

 the position as though the land was not to be acquired by an 
authority possessing compulsory purchase powers. 

45. The recommendation will normally be, in addition to dismissing or 
allowing the appeal, to confirm the certificate (eg by adding conditions); or to 
cancel the certificate and issue a new one in its place. 

Costs: 

46. Any application for costs should be dealt with in accordance with the 
guidance given in Chapter CT1 by making a separate report to the Secretary 
of State.  Costs can only be claimed where LCA S18 appeals are dealt with by 

                                                           
8 The report should make clear whether facts about the site and surroundings relate to the present-
day situation (likely to be derived from the site description) or to the situation at the relevant date 
(derived from other evidence).  An example might be land underneath what is now a new road. 

 13



 14

inquiry – S250 of the Local Government Act does not apply to LCA S18 cases 
decided by written representations. 

    
 



CT12 - PURCHASE NOTICES 
 
 
The Planning Inspectorate provides advice to Inspectors to assist them 
in carrying out their role consistently and effectively. The Inspectors’ 
Handbook provides advice on procedural and policy matters drawing on 
relevant Court judgements and the practical experience of Inspectors.  
 
The Planning Inspectorate continually updates the Handbook to reflect 
policy changes, Court decisions and practical experience. In the unlikely 
event that conflict arises between national policy and guidance, and a 
part of the Handbook, that particular part will not be given any weight.  
 
 
  

 
          
     What's New Since the Last Edition (July 1998) 
 

 Reformatted to incorporate hyperlinks 
 References to the Planning Handbook have been removed 

 
  
Relevant Guidance 
 
S137 of the Town and Country Planning Act 1990 
Circular 13/83 
 
Further Information 
 
The commentary to S137 in the Encyclopedia of Planning Law provides 
useful background detail and reference to relevant judgments 
 
 
 
Contents 
 
1 Introduction 
3 The Procedure 
5 Time Limits 
8 Hearing or Local Inquiry 
10 The Main Issues 
11 Reporting 
14 The Recommendation 
16 Costs 
17 Interpretation of S173 
19 Reasonably Beneficial Use 
24 Alternative Uses 
25 Substitute Authority 
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Administrative Process for Purchase Notices 
 
Introduction 
 
1. A purchase notice may be served on the District Council or London 

Borough in whose area the land lies by owners of land if, following a 
planning refusal or a conditional grant of planning permission, they 
consider that their land has become incapable of reasonably beneficial 
use. 
  

2. Adverse planning decisions are the main reasons for the service of 
purchase notices but such a notice may also be served following the 
making of revocation, modification, discontinuance or tree 
preservations orders. There are also listed building purchase notices, 
which arise from the refusal of listed building consent or its 
conditional grant and conservation area purchase notices. These are 
dealt with separately in Chapter 3A [PT11 Listed Building and 
Conservation]. 

 
 

T&CPA 1990: S137 
 
(1) This section applies where -  
 
(a) on an application for planning permission to develop any land,  
     permission is refused or is granted subject to conditions; or 
(b) by an order under section 97 planning permission in respect of any 
     land is revoked, or is modified by the imposition of conditions; or 
(c) an order is made under section 102 or paragraph 1 of Schedule 9 in  
    respect of any land. 
 
(2) If –  
 
(a) in the case mentioned in subsection (1)(a) or (b), any owner of the 
     land claims that the conditions mentioned in subsection (3) are  
    satisfied with respect to it, or 
(b) in the case mentioned in subsection (1)(c), any person entitled to an 
     interest in land in respect of which the order is made claims that the  
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    conditions mentioned in subsection (4) are satisfied with respect to it, 
    he may, within the prescribed time and in the prescribed manner, serve 
    on the council of the district, Welsh county, county borough or London 
    borough in which the land is situated a notice (in this Act referred to as  
   "a purchase notice") requiring that council to purchase his interest in 
    the land in accordance with this Chapter. 
 
(3) The conditions mentioned in subsection (2)(a) are - 
  
(a) that the land has become incapable of reasonably beneficial use in its 
     existing state; and 
 
(b) in a case where planning permission was granted subject to conditions 
    or was modified by the imposition of conditions, that the land cannot be 
   rendered capable of reasonably beneficial use by the carrying out of the 
   permitted development in accordance with those conditions; and 
 
(c) in any case, that the land cannot be rendered capable of reasonably 
    beneficial use by the carrying out of any other development for which  
    planning permission has been granted or for which the local planning  
    authority or the Secretary of State has undertaken to grant planning  
   permission. 
 

 
 
The Procedure 
 
3. A purchase notice is a form of compulsory purchase order in reverse. 

If the council do not accept the notice and can find no other local 
authority or statutory undertaker willing to acquire the land they 
must, within 3 months of service, send a copy of the notice to the 
Secretary of State with a statement of their reasons for not complying 
with it. The server of the notice can then comment on the council's 
reasons. The Secretary of State on the information before him at that 
stage, then makes a preliminary decision as to whether or not he 
intends to confirm the notice on the District Council or some other 
authority, or to take certain other courses of action in lieu of 
confirmation.  
 
These are: 
 

 to grant planning permission for the development originally 
sought; 
  

 to direct that some other planning permission be granted if 
applied for; 
  

 to revoke or amend any conditions attached to the 
permission originally granted; 
  

 to grant or direct the grant of planning permission for part of 
the site and confirm the notice for the remainder of the site 
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4. Before reaching his final decision the Secretary of State is required to 
indicate his initial intention and afford the parties an opportunity to be 
heard before a person appointed by him if any of them so request. 
The Inspector will then report to the Secretary of State. 
 

Time Limits 
 
5. In those cases where the Secretary of State, at proposal stage, 

proposes to confirm a notice, the provisions of Section 143(2) of the 
1990 Act have the effect of imposing time limits for the determination 
of the notice. In such circumstances failure to issue the decision 
within 6 months of the date on which the notice was sent to the 
Secretary of State, or within 9 months of the date on which the notice 
was served on the authority, whichever is the earlier, results in the 
notice being deemed to be confirmed on the authority.  
  

6. Reports of purchase notice cases where the time limits apply must 
therefore, be submitted at least two weeks before the final date for 
decision shown on the file cover. If necessary the report may be 
submitted in manuscript.  
  

7. Where the Secretary of State proposes not to confirm the notice, the 
time limits do not operate at the post-proposal stage and the normal 
requirements for the submission of reports apply. Under Section 
143(4) of the Act, the application of the time limits is suspended 
where there is a concurrent enforcement or other planning appeal 
affecting the same land until the appeal is determined. When this 
provision applies, a formal letter to this effect is sent to the parties 
and placed on the file. It is also customary to take no further action 
on the purchase notice whilst the appeal is being determined, in case 
it results in planning permission for the development which, if carried 
out, would render the land capable of reasonably beneficial use. 
 

Hearing or Local Inquiry 
 
8. If any of the local parties ask to be heard it is policy to hold a local 

inquiry rather than a hearing. This allows for cross-examination of 
expert witnesses and affords third parties an opportunity to express a 
view on any planning permission that might be under consideration as 
an alternative to confirmation of the notice. 
  

9. The inquiry or hearing should be conducted in accordance with the 
general advice given in Chapter GP4 - Conduct of Inquiries. The 
Inquiry Procedure Rules do not apply, but the parties are normally 
requested to observe them and the Secretary of State says that he 
intends to follow them. At the inquiry it is usual for the party who 
asked to be heard to put their case first. The Inspector should obtain 
all the information necessary for the proper consideration of the case. 
This should include the existing state, that is the present planning 
status, and present use of the land, land uses in the area, any 
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suitable alternative development put forward, including that originally 
sought, and any proposed substitution of a different acquiring 
authority. Interested persons should be heard if: 
  

 they consider that they might be affected by any alternative 
development under consideration; 
  

 they have proposals or relevant information on beneficial 
uses; or, 
  

 have some other legitimate interest. 
 

Interested persons may include prospective owners who have 
information relevant to marketing the land or development issues. 
 

The Main Issues 
 
10.In purchase notice cases there may be three main issues. The first is 

whether the land is capable of reasonably beneficial use in its existing 
state or could be rendered capable of such use by the carrying out of 
development for which planning permission has been granted or 
undertaken to be granted. Secondly if, and only if, it is not so capable 
whether, in lieu of confirmation, planning permission should be 
granted (or conditions revoked or amended) to make the land capable 
of reasonably beneficial use. The third issue which may arise is 
whether an alternative acquiring authority should be substituted. 
 

The Decision Process 
 
Reporting 
 
11.The standard proforma for SoS reports should be used as a guide. 

Facts should not be found. This is because if the Secretary of State's 
decision were subject to a time limit and if he wished to disagree with 
any finding of fact he would have to go back to the parties and there 
would be insufficient time for him to do so. The report should 
therefore end solely with the inspector's conclusions and 
recommendation. 
  

12.In the conclusions the inspector should first deal with the issue of 
whether or not the site is capable of reasonably beneficial use in its 
existing state, or could be rendered capable of reasonably beneficial 
use. If it is concluded that it is so capable then the Inspector should 
recommend accordingly but should nevertheless deal with the merits 
of alternative uses in case the Secretary of State takes a different 
view on the issue. Equally the inspector should similarly deal with the 
merits if the site is not capable of reasonably beneficial use. In the 
final conclusion on the merits the inspector should state clearly that "I 
have considered all possible alternative uses and conclude that …". 
Where appropriate the Inspector should then go on to deal finally with 
the matter of whether another authority should be substituted for the 
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13.In all cases reasons must be given in the conclusions for the 
recommendation which follows, including the reasons for any 
conditions imposed. 
 

The Recommendation 
 
14.The Secretary of State cannot grant permission for an alternative use 

for which no application has been made and can only direct that 
planning permission be granted if applied for. He has no power to 
confirm a notice for part of the land and reject it for the remainder; 
any recommendation should deal with the land as one unit, with two 
exceptions. First, permission can be directed for one part of the land 
and the notice confirmed for the remainder. Secondly a substitute 
acquiring authority can be named in relation to one part of the land 
only (for example where a County Council as highway authority could 
make use of it). The notice can then either be confirmed on the 
remainder of the land or a direction made that permission be granted.  
  

15.The recommendation should be on the following lines, as appropriate: 
that the purchase notice be confirmed (on a different authority if 
appropriate); or 
  

 that the purchase notice be rejected; or 
  

 that in lieu of confirmation planning permission be granted 
for the development originally sought; or 
  

 that in lieu of confirmation a direction be given that some 
other planning permission be granted if applied for; or 
  

 that in lieu of confirmation the conditions attached to the 
grant of the permission be revoked or amended; or 
  

 that in lieu of confirmation of the notice in relation to the 
whole site planning permission be granted or directed for 
part and for the remainder of the notice to be confirmed on 
the appropriate authority. 
 

Costs 
 
16.Should there be any application for costs this will be dealt with in 

accordance with the guidance given in Chapter CT1 - Costs by the 
making of a separate report to the Secretary of State.  

  
Interpretation of Section 137 
 
17.Section 137(3)(a) refers to " … land that has become incapable of 

reasonably beneficial use in its existing state". The words 'has 
become incapable' are taken to mean 'is incapable'. The reason for 
the existing state of the land is immaterial to the assessment of 
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whether it is incapable of reasonably beneficial use unless that state 
is the result of some unauthorised development which could be the 
subject of an enforcement notice requiring it to be returned to its 
original state. 
  

18.'Existing state' precludes any use involving development for which 
express planning permission is required unless already granted or 
promised. It does not, however, preclude development that can be 
carried by virtue of the UCO or GPDO. 
 

 
 
Definitions 
 
Reasonably Beneficial Use 
 
19.Although a purchase notice usually follows an adverse decision on a 

planning application (a refusal or a conditional permission) the 
purchase notice is not a claim that the decision has made the land 
incapable of reasonably beneficial use but that without the benefit of 
the unfettered permission sought it cannot be used reasonably 
beneficially. The notice must relate to the whole of the land the 
subject of the planning decision giving rise to it and all that land must 
be shown to be incapable of reasonably beneficial use. In certain 
limited circumstances, however, a 'split decision' is possible.  
  

20.'Reasonably beneficial use' is a question of fact and degree on which 
the inspector must advise the Secretary of State. It is not a 
comparison of the land in its existing state with its potential value had 
the permission sought been granted. Nor is it a comparison with its 
value after any Schedule 3 development, as is sometimes argued at 
inquiries. The Secretary of State has taken the view that Schedule 3 
rights may be of importance in assessing the value of the land if a 
purchase notice is confirmed but that they cannot affect the issue of 
whether or not the land has reasonably beneficial use in its existing 
state. 
  

21.Where the land is incapable of reasonably beneficial use, the 
Secretary of State may refuse to confirm the notice if part or the 
whole of the land has a restricted use by virtue of a restriction of a 
previous planning permission. 
  

22.The existing use of the land, or any possible uses which do not 
require planning permission, should be compared with the uses 
prevailing in the area and the general pattern of development. For 
example a small enclosure suitable for grazing might have a 
reasonably beneficial use for that purpose in a rural area but the 
same use in an urban area might not be considered beneficial. If the 
council suggest any alternative use (not requiring permission) they 
should produce evidence of a demand for that use; but where a 
server argues to the contrary he should also produce supporting 
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23.The concept of reasonably beneficial use is not synonymous with 
profit. Profit may be a useful comparison in certain circumstances but 
the absence of profit, however calculated, is not necessarily a 
material consideration (for example in the case of a purchase notice 
involving the garden of a dwellinghouse).  

 
 
 Alternative Uses 
 
24.If it is decided that the land has no reasonably beneficial use in its 

existing state, or that it cannot be rendered capable of reasonably 
beneficial use by the carrying out of any development for which 
planning permission has been granted or undertaken to be granted, it 
has then to be considered whether planning permission should be 
granted for either the development originally sought or some other 
form of development. These matters should be considered against the 
background of the development plan and any other material 
considerations, as in the case of Section 78 appeals. 
 

Substitute Authority 
 
25.In considering a request by the council that some other authority 

should be substituted, the overriding consideration will be whether 
that authority are likely to have a functional use for the land. An 
example would be where a County Council needs all or part of the 
land for highway purposes. The suggested substitute authority's views 
should be sought. The Secretary of State has, however, no powers to 
confirm a purchase notice on a Government Department.  
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CT13:  HIGH HEDGES 
 
The Planning Inspectorate provides advice to Inspectors to assist 
them in carrying out their role consistently and effectively. The 
Inspectors’ Handbook provides advice on procedural and policy 
matters drawing on relevant Court judgements and the practical 
experience of Inspectors. Although prepared for Inspectors, this 
Handbook chapter is publicly available. 
 
The Planning Inspectorate continually updates the Handbook to 
reflect policy changes, Court decisions and practical experience. In 
the unlikely event that conflict arises between national policy and 
guidance, and a part of the Handbook, that particular part will not 
be given any weight.  
 
 
 
 
 
What’s new since the last Edition  
 
This is a new chapter containing advice on high hedge appeals.   
 
HH Advice Notes 1, 3 and 4 are cancelled.  Note 2 is cancelled in part and 
revised so that the remaining advice relates only to claims of negligence.  
  
 
 
Relevant Guidance 
 
Anti-social Behaviour Act 2003 (Part 8 - High Hedges)  
 
The High Hedge (Appeals) (England) Regulations 2005  
 
High Hedge Complaints: Prevention & Cure (ODPM, May 2005)   
(As amended by CLG advice to Local Authorities [20/4/06 and 13/6/08]) 
 
Baroness Andrews’ letter (20 April 2008) 
 
Matters relating to High Hedges:  Notes to Local Authorities (CLG, July 
2008) and CLG covering letter of 13/6/08 
 
Hedge height and light loss (ODPM 2004, revised October 2005) 
 
High hedges FAQs (CLG website) 
 
High Hedges Advice Note 2 (as amended) 
 

http://www.opsi.gov.uk/acts/acts2003/ukpga_20030038_en_1�
http://www.opsi.gov.uk/si/si2005/uksi_20050711_en.pdf�
http://www.communities.gov.uk/publications/planningandbuilding/highhedgescomplaints�
http://www.communities.gov.uk/documents/planningandbuilding/pdf/highhedgesletter.pdf�
http://www.communities.gov.uk/planningandbuilding/planning/treeshighhedges/highhedges/frequentlyaskedquestions/�
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CT13:  HIGH HEDGES 
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CT13:  HIGH HEDGES 
 

 
In this chapter all bracketed paragraph references are to ‘Prevention and 
Cure’ and all references to trees include shrubs.  The following 
abbreviations are used throughout: 
 

AHH = action hedge height  
BRE = Building Research Establishment 
HH = high hedge 
HH&LL = Hedge Height and Light Loss 
P&C = Prevention and Cure 
RN = remedial notice 

 
Introduction 
 

1. The right to make high hedge (HH) complaints and appeals was 
introduced by Part 8, sections 65 to 97 of the Anti-social Behaviour 
Act 2003.  This part of the Act was brought into force in 2005, 
along with ‘The High Hedges (Appeals)(England) Regulations 2005.  
ODPM (now CLG) published ‘High Hedges Complaints: Prevention 
and Cure’ (P&C), which provides guidance on the complaint and 
appeal processes.  In relation to light loss issues, ODPM published 
‘Hedge height and light loss’ (HH&LL), which sets out the Building 
Research Establishment (BRE) methodology for calculating in a 
range of scenarios the height above which a hedge is likely to cause 
a significant loss of light to a nearby property.   

 
An outline of the process 
 

2. A person who believes that they are affected by a HH can complain 
to the Council.  The Council will first determine whether the hedge 
is a HH within the meaning of the legislation and then satisfy itself 
that sufficient effort has been made by the complainant to resolve 
the problem by negotiation or mediation with the hedge owner 
beforehand.  Assuming the complaint is valid the Council will give 
the main parties (5.36-5.38) the opportunity to state their case, 
before carrying out a site visit, and issuing a decision and usually a 
report.  It can either: 

 
 uphold the complaint and issue a Remedial Notice (RN) to 

require works to the hedge; 
 

 decide the hedge is not having an adverse effect and so not 
issue a RN; or  

 
 decide that although the hedge is causing an adverse effect it is 

not sufficient to justify the issue of a RN, and/or that to do so 
may cause the death or destruction of the hedge. 
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3. Where a hedge runs along the boundary of several properties each 
owner/occupier can complain.  In these circumstances the Council 
must issue individual decision letters and RNs.  If there are several 
complainants there could be several appeals relating to the same 
hedge.  In such cases the appeals will be linked, but different 
decisions could be reached on each one, depending on the 
circumstances of the case.  There can also be multiple owners 
(5.19-5.20, 6.42-6.49 and 8.36-8.44).  For ease, this chapter 
assumes that there is only one complainant and one owner.   

 
4. Either party then has the right to lodge an appeal on a number of 

grounds, the most common ones of which are set out here.   
 

The complainant can appeal on the basis of:   
 

 a Council’s decision not to issue a RN;  
 the RN that has been issued does not go far enough;  
 the withdrawal of a RN;  
 the waiver or relaxation of a RN’s requirements.   

 
The hedge-owner can appeal on the basis that:   
 

 a RN should not have been issued;  
 a RN is unnecessarily onerous;  
 insufficient time has been allowed for the works specified in 

the RN.  
 
Often, both parties will appeal where a RN has been issued. 

 
Inspectors’ Powers 
 

5. Once PINS has received all of the Council’s case papers, an 
Inspector will be appointed to carry out a site visit and then issue a 
decision.  He/she can quash a RN; vary one to make it more 
onerous or to relax any of its provisions; or issue one where none 
had been issued before (see paragraphs 59-60).   

 
6. However it is important to note that, where only one party appeals, 

the decision must not leave that appellant worse off than if they 
had not appealed.  For example if only the complainant appeals, on 
the basis that the RN did not go far enough, an Inspector cannot 
quash or relax the RN.  If the Inspector decides that a more 
onerous RN is not warranted, the appeal can only be dismissed.  
Where both parties appeal then the Inspector has discretion to deal 
with the appeals as he/she sees fit but can only quash or vary a RN 
where he/she is allowing an appeal.  
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Location and composition of the hedge 
 
Is it a ‘high hedge’ (4.2-4.21) 
 
7. The first consideration is whether the hedge falls within the ambit of 

the legislation.  This should have been established beyond doubt by 
the Council, but Inspectors may have to satisfy themselves that a 
hedge qualifies as a HH.  This is determined by the number and 
species of trees comprising the hedge, its height, and its density: 

 
a) a hedge can be a mix of tree species, including some 
deciduous, but the predominant type must be evergreen or 
semi-evergreen.  Leylandii cypress is probably the most 
common conifer, but it could be any species of evergreen or 
semi-evergreen tree or shrub.  Thus laurel, holly and bay are 
included. Semi-evergreens are those which retain some 
foliage, such as privet (which can be evergreen in the south, 
but lose its leaves in the north).  In such cases it could be a 
matter of fact and degree whether a tree is semi-evergreen 
or not.  The Inspector should have evidence from the parties 
on this if it is in dispute.   

 
It should be remembered that some conifers, such as larch or 
swamp cypress are deciduous and so fall outside the ambit of 
the Act, as do beech and hornbeam as any foliage they retain 
in the winter is dead, unless any of these form part of a 
predominantly evergreen/semi-evergreen hedge.  Climbing 
plants such as ivy and grasses such as bamboo fall outside 
the Act, regardless of whether they form part of a 
predominantly evergreen/semi-evergreen hedge.   
 
b) the hedge must be more than 2m high.  The 2m is 
measured from ground level on the side where the hedge is 
planted.  Ground level is the natural level at the base of the 
hedge, unless the hedge has been planted on a mound or in 
containers, in which case the natural level of the surrounding 
ground should be used.  The relevant measurements should 
have been taken by the Council, but it is possible for these 
measurements to be disputed on appeal, in which case the 
Inspector will need to satisfy him/herself of the correct 
measurements on site. 

 
c) the hedge must be made up of a line of 2 or more 
trees.   

 
d) the hedge must be a barrier to light or access above 
2m.  If a hedge contains gaps it will be a matter of 
judgement whether the gaps are sufficient so that a barrier is 
not maintained.  CLG advice is that it is less likely to be a HH 
if no branches are touching and it is possible to clearly see 
through the gaps.  Where there are gaps the hedge may be 
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considered to be a number of shorter hedges, each one of 
which could come within the scope of the Act. 

 
8. In cases where the make-up of the hedge is disputed it is important 

for the Inspector to deal with this as a first step as it could affect 
the HH&LL calculations or even bring the validity of the appeal into 
question. If an Inspector considers that only a small part of a much 
longer hedge which is the subject of an appeal is covered by the Act 
the appeal should still be determined, but only the impact of that 
part of the hedge that is within the parameters of the legislation 
can be considered. 

  
9. Inspectors should not usually raise issues that have not been 

mentioned by the parties.  However if, for instance, at a site visit 
an Inspector becomes firmly convinced that the hedge is not a HH, 
and this has not been raised by the parties, he/she should ask the 
Environment Team to canvas it with the parties before the decision 
is issued.  As with planning appeals, there should be no surprises in 
the decision.   

 
Changes made so hedge is no longer a high hedge 
 
10.It is not uncommon, following the issue of a RN by a Council, for a 

hedge owner to carry out works to a hedge such that it no longer 
meets the legal definition of a HH. (This will often include the 
removal of trees.) If this appears to be the case on receipt of a HH 
appeal, the Environment Team will ask the Council to verify the 
situation.  If they confirm that the hedge is no longer a HH the 
Environment Team will write to the appeal parties to explain the 
situation, and ask if they wish to reconsider their position.   

 
11.This may result in the Council withdrawing the RN, in which case no 

further action will be taken on the appeal, or the appellant 
withdrawing their appeal.  However if the changed status is not 
confirmed at that stage, or if the appeal stands because the 
RN/appeal has not been withdrawn, the appeal must proceed to a 
decision and a site visit will be arranged.   

 
12.An Inspector’s decision can only be based on the physical features 

of the hedge as he/she observes them at the time of the visit.  If 
his/her  observations at that time lead him/her to conclude that the 
hedge is no longer a HH, his/her decision should contain those 
observations and that finding, but cannot require any action to be 
taken in relation to the remaining trees or shrubs.  The Inspector 
cannot deal with the grounds of appeal or the merits of the case.  
The decision should indicate that the Inspector is unable to consider 
the effect of the hedge on the reasonable enjoyment of the 
complainant’s property and/or whether the requirements of the RN 
are appropriate and reasonable.  The decision should include 
wording to the effect that as the Inspector considers that the hedge 
is no longer a HH as defined in Section 66 of the Anti-social 
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Behaviour Act 2003 he/she can take no further action on the 
appeal.       

 
13.The Environment Team will send a covering letter to the Council 

with the decision (copied to the other parties) suggesting that they 
may wish to consider withdrawing the RN, and drawing their 
attention to paragraphs 7.47 to 7.49 of Prevention & Cure.   

 
14.If works to the hedge have been carried out such that it is no 

longer a HH (eg reduced to under 2m), but could, if allowed to 
grow, become one again in the future, the decision should note that 
the hedge is no longer a HH, and, if there are no other reasons for 
quashing any RN, it should remain in force so that the preventative 
action will bite if the hedge becomes a HH again.  

 
Hedge still a high hedge but changes made since RN issued   
 
15.Where a hedge is still a HH but the initial action specified in a RN 

has been undertaken prior to the site visit it may be difficult for an 
Inspector to judge whether, at the time the Council was considering 
the complaint, the hedge was adversely affecting the complainant’s 
reasonable enjoyment of their property.  In these circumstances, an 
Inspector need only decide whether or not the preventative action 
specified in the RN is appropriate.  If an Inspector does not consider 
that it is appropriate he/she may vary the RN if in so doing he/she 
is allowing or allowing in part the appeal.  If the appellant would be 
put in a worse position than before they appealed the Inspector 
should record his/her observations in the decision but cannot vary 
the RN and can only dismiss the appeal.  

 
Location of the hedge (4.22-24) 
 
16.The Act is solely concerned with the effect of a hedge on a domestic 

property and its associated garden.  According to P&C (4.33) the 
associated garden or yard must be legally linked to the property.  
So for example, land that is in other ownership but has been, over 
time, incorporated into a garden cannot be considered unless there 
is clear evidence that the land has been legally acquired by adverse 
possession.  Similarly a portion of a neighbour’s garden that is used 
by verbal agreement cannot be considered. If it appears to an 
Inspector that part of a complainant’s garden may not be owned by 
them, the Inspector should ask the Environment Team to clarify the 
position with them.  

 
17.A hedge which a complainant considers is causing an adverse effect 

does not have to be on the boundary of the complainant’s property 
or even on their immediate neighbour’s land.  However the effect is 
likely to be lessened the further away the hedge is from the 
complainant’s boundary.   

 
18.A hedge can extend along the boundaries of a number of 

properties.  Although the location of the hedge is not restricted by 
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the Act, there is an issue of natural justice if a hedge the subject of 
a complaint borders others’ property.  Councils should canvas other 
neighbours at complaint stage whom they consider could be 
affected by any action that they may specify.  If an Inspector 
considers that neighbours who may be affected have not been 
canvassed by either the Council or PINS, he/she should raise it with 
the Environment Team immediately. 

      
19.The hedge need not be on domestic property to be caught by the 

Act.  It could be on land in public ownership eg a park, or on 
commercial land, or on Crown land.  However, the complainant’s 
property must be a domestic property, which is either occupied as a 
dwelling or is intended to be so occupied.  Equally, a complaint can 
only be made about the effect of a hedge on a dwelling or its 
garden.  Where a property contains both commercial and domestic 
uses a complaint can only be considered in respect of the domestic 
use. A complaint cannot be made about a hedge that is alleged to 
affect a shed, storage building or any ancillary building that is not 
used as living accommodation (4.27-4.33). 

 
20.At appeal stage Inspectors can only consider the hedge, or portions 

of the hedge that were the subject of the complaint.  Occasionally 
the hedge as described in a RN, or drawn on the accompanying plan 
or described by the Council in their report where no RN was issued, 
appears different to that observed on site.  If an Inspector 
considers that a Council was wrong not to include particular 
trees/portions of the hedge in their decision/RN, he/she can 
consider those as long as they fall within the definition of a HH and 
were included in the complaint.  An example of this is a Council 
mistakenly (or intentionally) deciding that a deciduous tree within 
or at one end of a predominantly evergreen hedge cannot be 
considered part of a HH and that any remedial action imposed 
would not apply to it.   

 
21.Otherwise, Inspectors should only consider hedges/portions of a 

hedge that were not included in a Council’s RN/decision if they are 
raised by the appellant/s at appeal stage and were included in the 
complaint.   

 
Groups or lines of trees 

 
22.A high hedge does not have to be a single line of trees; however a 

group of trees would not usually form a hedge unless they are 
planted in such a formation that en-masse they form a barrier to 
light.  Groups large enough to form a copse or small wood are not 
caught by the Act. 

 
23.If more than one line of trees have been planted parallel to each 

other they can be treated as one hedge if they are planted in such a 
formation that en-masse they form a barrier to light eg such as 
where rows of trees are staggered.   
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24.If several hedges were the subject of one complaint they can all be 
considered under one appeal, and a single decision issued, but 
separate RNs must be issued in respect of each hedge. 

 
The Main Issues 
 

25.The primary test according to the Act in deciding whether to issue, 
vary or quash a RN is whether a HH is affecting a complainant’s 
reasonable enjoyment of their property.  What constitutes 
‘reasonable enjoyment’ should be assessed against a general 
standard of ‘reasonableness’, taking into account all the 
circumstances of the case.  It should not be judged solely on the 
basis of the complainant’s interpretation.    

 
26.There are generally four main issues that arise:  the obstruction of 

light to gardens and/or windows; privacy; hedge health; and visual 
amenity.  HH&LL provides a methodology for assessing the ‘action 
hedge height’ (AHH) for light loss to gardens or windows.  Privacy 
and visual amenity are more subjective issues.  It should be borne 
in mind that the issues to consider can only be those raised by the 
parties and Inspectors cannot raise additional issues. 

 
Gardens (5.80-5.83) 

 
27.Light loss to gardens relates to direct sunlight and indirect daylight.  

HH&LL provides an objective methodology for calculating AHH but 
there may be other important considerations (5.67 – 5.68) which 
lead to an Inspector deciding that it would be appropriate to 
moderate the AHH.  For example, a hedge might completely 
overshadow a small side garden to a property that has extensive 
and sunny gardens to front and back.  Consequently, an Inspector 
may conclude that there is a less adverse effect on the 
complainant’s reasonable enjoyment of their property and that 
although a height reduction is required, the hedge can be retained 
at a higher height than that indicated by the BRE-derived AHH.  
Alternatively, a garden might be long and narrow with a hedge only 
bordering the half near the house.  This can result in a high AHH 
figure but if the other half of the garden is unusable and the house 
half includes eg a patio (as is typical for many gardens), an 
Inspector may decide that the BRE-derived AHH may not mitigate 
the adverse impact on the reasonable enjoyment of the garden and 
that a lower height is justified.   

 
28.A common argument from hedge owners is that a hedge on a 

northern boundary of a complainant’s property has little impact and 
that the house itself casts most shadow. While this may be true in 
some cases, care needs to be taken to identify concerns relating to 
direct sunlight and the collective effect of sunlight and indirect 
daylight.  The daylight needs of a north facing garden, where there 
is limited direct sunlight, are correspondingly greater than other 
orientations and a tall hedge could have a serious impact.   
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Windows (5.74-5.79) 
 

29.The BRE methodology addresses the obstruction of light to main 
rooms such as living and dining rooms, kitchens and bedrooms. 
Other issues that may be raised include that a room is dual aspect 
or that a house has been designed to harness passive solar energy.  
The BRE calculations only provide an AHH in respect of light 
obstruction, and if an Inspector is going to depart from them 
he/she must explain clearly their reasoning for doing so. 

 
30.The BRE methodology does not apply to non-main rooms such as 

halls, bathrooms, utilities etc but the effect of the hedge on those 
rooms may still be a consideration.  Sometimes these areas can 
provide light to other parts of the house.  If all the rooms on one 
side of the house are always dark because of a hedge, even if they 
are not main rooms the cumulative effect on the main rooms could 
be harmful.  Conservatories are not treated as main rooms and are 
specifically excluded from the BRE calculations, but there can be 
dispute as to what constitutes a conservatory.  A room with three 
solid walls and only the front and roof glazed could be considered to 
be a garden room or a living room.   

 
Privacy (5.57-5.58) 

 
31.Privacy is often the main ground of appeal for a hedge owner.  P&C 

states that a hedge height of 2m usually provides privacy from 
ground floor windows and 3.5 – 4m from upstairs windows, but this 
depends on the relative ground levels, the size of the building and 
its distance from and alignment to the hedge. 

 
32.Privacy can be an emotive issue and it must be balanced with the 

need to ameliorate any possible adverse effects of the hedge.  
There is no right to absolute privacy, especially in urban or 
suburban situations. 

 
Health of the hedge 
 
33.The Act [S69 (3)] states that action specified in a RN cannot 

‘require or involve…the removal of the hedge’.  P&C states that this 
‘includes action that would result in the death or destruction of the 
hedge’.  P&C suggests that ’healthy Leyland cypress hedges will 
usually respond well to a reduction of up to one-third of their 
height’.  This has often been incorrectly referred to as the ‘one-third 
rule’.  Baroness Andrews, on behalf of CLG, wrote to all Councils in 
April 2006 to explain that this was not an absolute rule and that 
each case must be treated on its merits, depending on height, 
health and the variety of trees that make up the hedge. 

 
34.As a rule of thumb a healthy hedge should withstand a reduction of 

50% and have a good chance of regenerating.  The younger the 
hedge the more tolerant it will be to such a reduction. This will also 
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depend on the height, health, past management and the variety of 
trees that make up the hedge.  

 
35.It is common for hedge owners to suggest in their GOA that the 

reduction required by the RN will kill the hedge.  Arboricultural 
advice is often provided for the hedge owner which advises that a 
reduction to X metres (usually that required by the RN) will be 
fatal, albeit the Council’s own tree expert has sanctioned a cut to 
that height.  It is not possible to be certain whether particular 
action will result in the death of a hedge.  Inspectors have to make 
a judgment, based on the evidence before them, and adopting a 
precautionary approach.  For most coniferous species it can be 
safely assumed that cutting a tree down below the crown height, so 
that there is little or no growth left on the stump, will kill it, and 
that the more crown is left the better the chances of survival.  This 
is true for most conifers like cypress, pine, fir, spruce and cedar 
which grow only from the apical tips.  However a few species such 
as yew and coast redwood can regrow from the trunk and would 
therefore probably survive such pruning.  Broadleaved evergreens 
or semi-evergreens like laurel, holly and privet can also normally 
regrow even if all green foliage is removed.  A good arboriculturist 
will take a precautionary view and will advise that reducing to a 
height of X metres ‘…will be likely to...’ or ‘…will increase the 
chances of…’ killing or ensuring the continued growth of the hedge.     

 
36.For example a 12m high hedge has a crown height of 2m.  The AHH 

is 3m.  The hedge-owner’s arboriculturist suggests that a reduction 
to 3m would be likely to kill the hedge and that trimming to 10m 
would be acceptable.  Common sense suggests that a cut to 3m, 
leaving only 1m of growth, would indeed be very likely to kill the 
trees.  The Council issue a RN requiring a cut to 4m as a 
compromise.  On appeal, further advice from the hedge-owner’s 
arboriculturist suggests the 4m cut will also be fatal.  Were the 
Inspector to be convinced by the hedge owner’s arboricultural 
evidence he/she could decide that a reduction between 4m and 
10m would be appropriate.  Whatever the conclusion, it is 
important to demonstrate that it has been reached by rational 
means and based on a thorough review of all the evidence.  

  
37.CLG legal advice is that a Council should not specify work that they 

could reasonably foresee would lead to the death or destruction 
of the hedge. Each hedge should be considered as a unit, so if there 
is a risk that individual unhealthy specimens could die, as long as it 
is considered that the majority will survive so that what remains is 
still a hedge, then the hedge has not been removed for the 
purposes of the Act. 

 
Visual Amenity (5.84-5.87) 

 
38.Visual amenity is largely a subjective matter but it can be an issue 

for both complainant and hedge owner.  For a complainant the 
effect of the hedge could be the blocking of outlook from windows, 
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or a perception from inside the house or garden of overbearing and 
over-dominant trees eg if an area is generally open with wide-
ranging views across upland moors a high hedge may be viewed as 
incongruous and intrusive.  The oppressive effect of a hedge could, 
in some instances, lead an Inspector to specify a lower height than 
the BRE-derived AHH.  However, P&C advises that loss of a specific 
view should not generally be given great weight (5.87).  

 
39.The hedge owner may be using the hedge to screen an unsightly 

building or view.  Severe pruning of a row of attractive specimen 
trees could also affect their visual amenity value and the outlook of 
the hedge owner.  These issues will have to be weighed against the 
complainant’s issues. 

 
40.If an Inspector considers that visual amenity issues are sufficient to 

justify moderation of the BRE-derived AHH, the reasoning leading 
to this conclusion must be very carefully set out in the decision. 

 
Public amenity  
 
41.Councils should consider the effect of the hedge on the amenity of 

the area as a whole.  This might involve seeking the opinion of the 
parish council or specialist organisations.  It should be clear from 
the file papers whether this consultation has taken place. 

 
Other Issues 

 
42.Complaints about harm caused to a property can only be based on 

the height of the hedge.  Root damage is specifically excluded from 
the Act (4.38).  Other issues that are regularly raised such as: leaf 
litter blocking gutters; difficulty growing plants; fear of falling 
branches; general nuisance; and depression caused by pursuing the 
complaint and worrying about the hedge, should not usually be 
given any weight.  Only if any of these can be directly linked to 
height, such as very tall branches which are beyond reach and so 
cannot be pruned with reasonable ease, can they be given some 
weight.   

 
43.The fact that the complainant’s house itself may cast most shadow, 

or that the complainant blocked his own light by building an 
extension are largely irrelevant.  The issue is the effect of the 
hedge on the garden and house as it stands at the time of the 
Inspector’s site visit.  Similarly arguments that the hedge has been 
there for years or that controlling it is too expensive for the owner 
are irrelevant. 

 
44.Hedges do not generally provide protection from noise, smell or 

smoke, but they can provide a psychological barrier.  Thus a hedge 
that plays a role in protecting privacy could ameliorate these 
problems (5.62 & see paras 28-29 above). 
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45.A hedge can be effective in providing shelter from the wind for a 
distance of up to 10 times its height (5.59).  Thus a 2m hedge can 
provide shelter for a 16-20m garden.   

 
Planning conditions and covenants 
 
46.A RN will not override the requirements of a planning condition or a 

covenant but the existence of either is not a barrier to the issue of 
a RN (5.95 & 5.98).  A separate application would have to be made 
to vary a condition which prevented the execution of action 
required by a RN.  Covenants are also dealt with under separate 
legislation.   

 
Protected trees 
 
47.In contrast, works to protected trees required by a RN will be 

exempt from the need for consent under a Tree Preservation Order 
(TPO) or to give the Council notice in respect of trees in a 
conservation area.  Any protected trees in the hedge will need to be 
considered by the decision maker in the same way as if an 
application or notification had been made under the relevant 
legislation (5.92-5.94 & see IH Chapter CT14:  Tree Preservation 
Orders).  So a RN that includes protected trees effectively gives 
consent for the works to them.      

 
BRE Guidance – Hedge Height and Light Loss 
 

48.HH&LL is a very useful guide but only deals with lighting issues and 
so the methodology cannot be applied to other issues.  It provides 
a way of calculating the height above which a hedge is likely to 
cause significant loss of light to a neighbouring house or garden.  
The AHH can be calculated with reference to house windows or a 
garden, depending on the grounds of complaint.  It should be 
stipulated in the RN that the hedge is initially reduced below the 
AHH (or other height if justified) to allow for regrowth (a growing 
margin), so the AHH becomes the maximum height to which the 
hedge should be allowed to grow.  Where the AHH is 2m an 
Inspector cannot require the hedge to be reduced below 2m, but 
should include a note in the RN informative recommending that the 
hedge is reduced below 2m annually to allow for regrowth.   

  
49.Where the grounds of complaint include light restriction to windows 

and garden both calculations must be carried out. The lower of the 
two results will form the AHH and the basis for determining the 
height to which the hedge should be cut. 

 
Calculating action hedge heights – gardens 
 
50.The underlying principle is to calculate a figure based on the 

amount of garden that is affected by the hedge.  Many houses have 
small patches of ground that are unlikely to be affected by the 
hedge because of their location eg between a garage and house, 
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where they are effectively just access ways.  It could be unfair to 
include these portions because the complainant cannot escape the 
effect of the hedge by using this part of the garden instead.  If they 
have chosen to store builders sand or compost on a part of the 
garden that part should still be included in the calculations.  The 
methodology is not designed to ensure adequate light is provided to 
chosen parts of a garden, nor specific uses, but to the garden as a 
whole.  The effect on different parts can be considered when 
balancing the results.  

 
51.The key figure required for the calculation is the ‘effective depth of 

the garden’.  This is multiplied by a factor for orientation 
(dependent on whether the hedge is to the west or south etc of a 
complainant’s garden) to reach the AHH.  This can be further 
refined to deal with cases where the hedge is on a slope or is set 
back from the boundary. 

 
52.For a rectangular garden with a hedge along one boundary the 

‘effective depth’ is the distance from that boundary to the opposite 
end of the garden.  So, for a hedge along the bottom of a garden 
with a house that fills the width of the plot, the ‘effective depth’ is 
the distance from that boundary to the house.  For a hedge along 
the side of the garden it is from that boundary to the opposite side 
of the garden.  For any other shape of garden the ‘effective depth’ 
is calculated by dividing the area of the garden by the length of the 
hedge. 

 
53.Various examples of the hedge lengths that should be used in the 

calculations are given in HH&LL.  Only hedges that are on or 
parallel to the shared boundary can be included in the calculations.  
A distant, but parallel, hedge can be dealt with by using the set 
back calculation.  For a hedge at right angles to a boundary the 
calculations can only be applied to the portion of the hedge abutting 
the boundary.  For a hedge that runs down a shared boundary and 
then turns at right angles away from it, only the portion on the 
shared boundary can be used in the calculations.  For a hedge that 
has no physical relationship to a boundary the HH&LL calculations 
cannot be applied, although a judgement may still be required on 
the effect on light loss.  Therefore, such hedges could be included in 
a RN. 

 
54.The advice in HH&LL has been amended to include advice on where 

a hedge grows only along part of a boundary.  In such cases, 
whatever the shape of the garden, the formula for non-rectangular 
gardens should be used ie the area of the garden divided by the 
length of the hedge.  Because the hedge does not cover the full 
length of the boundary the AHH will be higher than if it did.  The 
logic is that the part of the garden unaffected by the hedge will 
offset the restricted light to the rest. 
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Calculating action hedge heights - windows 
 
55.The calculations only apply to windows to main rooms.  Where a 

hedge is opposite the affected window the distance between the 
window and the hedge is halved and 1m added to reach an AHH.  
Different allowances are made for windows at different angles to a 
hedge.  For first floor windows the height above ground of the first 
floor level (not the window level) should be added to the AHH to 
reach a corrected AHH.  In addition amendments can also be made 
where the house is at a different level from the base of the hedge.  
The advice also covers the effect on windows of hedges with gaps 
and where a hedge only blocks part of a window.   

 
Using the action hedge height 
  
56.In the majority of cases AHH calculations will have been made by 

the Council.  The calculations are often challenged on the basis that 
certain factors have not been included, wrongly included, or 
misapplied.  If there is a dispute about the measurements 
inspectors must always take measurements on site and agree 
them verbally with the parties. If the measurements have not been 
challenged, but on site they appear to be wrong an Inspector can 
re-measure them, but is not obliged to do so.   Some arguments 
can be disregarded as their resolution will not affect the decision eg 
if it is clear to the Inspector that action needs to be taken and the 
AHH is 4m, a dispute about whether the trees are 10m or 12m high 
is immaterial unless the health of the hedge leads an Inspector to 
consider the proportion of healthy to dead vegetation.  (The only 
exception to this would be where a hedge is growing at right angles 
to the window wall, where the current height of the hedge 
determines the length of hedge to be cut.) 

 
57.Once an Inspector has determined the AHH (which only applies to 

matters relating to light) he/she must consider whether that height 
is appropriate depending on the other issues raised by the parties 
and his/her own observations at the site visit.  The conclusion will 
need to be balanced on the basis of the written evidence provided 
by the parties against the Inspector’s own assessment of the effects 
of the hedge, which parts of the garden are most affected, privacy 
for the neighbour, and the look of the hedge itself.  The following 
examples might be helpful in demonstrating how to apply the AHH: 

 
a) A 5m hedge overshadows a narrow side garden and the 

facing windows in the house.  The AHH for the garden 
specified by the Council is 2.5m and is lower than that for the 
windows.  The hedge owner has appealed in relation to 
privacy issues.  The complainant’s house is at right angles to 
and set lower than the hedge owner’s bungalow, and the 
complainant’s upstairs windows look directly into the 
neighbour’s garden and house.  The side garden is clearly 
little used as there is a large sunny south facing rear garden.  
The main downstairs room is dual aspect with plenty of light 
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from the front.  For these reasons the AHH can be 
moderated.  The AHH for the upstairs windows is 4.3m, so 
the RN is revised to require an initial cut to 4m and retention 
at 4.5m. At 4m, views from the upstairs windows will just be 
restricted and privacy retained, but the hedge brought under 
control.   

 
b) A hedge clearly overshadows a small garden. When the 

complaint is lodged the hedge is 5m.  By the time of the 
Council’s visit it has been reduced to 3m.  The AHH is 3m so 
the Council do not issue a RN and the complainant appeals.  
By the time the Inspector visits it has grown to about 3.3m.  
The complainant says the neighbour has cut the hedge to 
avoid the issue of a RN, and will just let it grow again.  A RN 
cannot be issued for preventative reasons only. As the 
Inspector considers the hedge as observed has an adverse 
effect on the garden he/she issues a RN specifying an initial 
cut to 2.5m and retention at 3m. 

 
c) A bungalow is situated sideways on its plot, facing a 5.5m 

high hedge at the bottom of a neighbour’s garden.  The 
bungalow garden is quite large, but part of it has been 
paved.  The Council AHH is 4m, based on a light loss issue.  
The complainant appeals on the grounds that the hedge is 
overbearing to anyone using the patio in front of the 
bungalow or the lawn and that it appears dominant from 
inside the bungalow.  There are no privacy issues for the 
owner, who has let the hedge become straggly and unkempt.  
The Inspector issues a RN requiring retention at 3m because 
of the visual impact of the hedge which is a more significant 
issue than the light loss issue which resulted in the Council’s 
4m AHH.     

 
58.A hedge does not necessarily need to be reduced to a common 

height along its whole length.  In some circumstances it may be 
appropriate to require works only to a section of the hedge or that 
reduce different sections of it to different heights, or to require 
alternative remedies eg crown lifting, thinning (6.26 and 6.28-
6.32). 

 
The Remedial Notice (6.1 on) 

 
59.RNs can only be sent at appeal stage in the following circumstances 

[AsBA S73(2)]:   
 

a) if an Inspector decides to allow an appeal against a Council’s 
decision not to issue a RN; 

 
b) if an Inspector decides to allow an appeal (either in whole or 

in part) and needs to vary a RN issued by a Council; 
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c) if an Inspector needs to correct any defect, error or 
misdescription in a RN issued by a Council.    

 
60.An Inspector can only issue a RN on behalf of a Council in scenario 

a).  In scenarios b) and c) an Inspector cannot issue a RN; instead 
he/she will need to send a varied or corrected RN to the parties.  
This will supersede the Council’s RN.  Accordingly, the wording on 
any RN must correctly reflect the scenario.  Template RNs are at 
Annex A [scenario a)] and Annex B [scenario b) and c)].  In 
addition, an Inspector can only quash a RN if he/she decides to 
allow an appeal. 

 
61.A new or varied notice should set out the address of the property 

on which the hedge is located, its location and length and if 
necessary its constituent species.  Any specimens within the hedge 
which are exempt from remedial action should be clearly identified.   

 
62.The RN should go on to describe the initial action (ie the first or a 

series of staged cuts), and then the preventative action (if 
required).  The purpose of the preventative action is to ensure that 
the hedge is maintained so that it does not exceed a specified 
height.  Suggested wording is set out in the templates.  The hedge 
should be described in the same way in the initial action and the 
preventative action paragraphs eg a hedge should not be referred 
to as ‘the hedge’ in the initial action paragraph and ‘Leylandii’ in the 
preventative action paragraph.   

 
63.Where a hedge could give rise to complaints in the future, but at 

the time of your site visit has not reached actionable height, you 
have no powers to issue a RN.  The Act does not make provision for 
a purely preventative RN.  A RN can only be issued where you 
consider that the height of a hedge is adversely affecting the 
complainant’s reasonable enjoyment of their property at the time of 
your site visit.  A RN may only include action to prevent the 
recurrence of the adverse effect (‘preventative action’) if an initial 
action to remedy the adverse effect (‘remedial action’) has been 
specified in the RN.      

 
64.Finally the RN must include a period for compliance, which has to 

be a specified number of weeks/months from the date the notice 
takes effect.    

 
65.Where a RN has been issued by the Council but is not being varied 

on appeal, the Inspector will still need to change the date on which 
the RN takes effect (the operative date), as the original date will be 
long past. The position must be stated in the decision letter. 

 
Errors in Council remedial notices 
 

66.Regardless of whether an Inspector allows or dismisses an appeal, 
he/she may revise a RN in order to correct errors, defects or 
misdescriptions in the original RN provided he/she is satisfied that 
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the correction will not cause injustice to any of the parties.  This 
can include anything from correcting minor discrepancies (eg typing 
mistakes) to more extensive corrections to get the notice into 
proper order.  Inspectors should not, however, correct notices 
which are so fundamentally defective that correction would result in 
a substantially different notice. This will be an individual judgement 
based on the merits and circumstances of the particular case and 
inspectors should seek advice from the Environment Team if in any 
doubt about the appropriate course of action. 

 
67.If an Inspector considers that a correction may cause injustice to a 

party/parties, he/she cannot send a corrected RN but should draw 
attention to the error, defect or misdescription in the decision.  
Where the decision contains such observations, the Environment 
Team will send a covering letter to the Council suggesting that they 
may wish to consider withdrawing the RN.  An Inspector cannot 
include such a recommendation in their decision.   

 
The actions required by the remedial notice 

 
68.The initial action can be to simply reduce the hedge to a certain 

height along its whole length.  But it could just apply to part of the 
hedge or even particular trees in the hedge (6.31). The initial or 
remedial cut should be below the calculated or moderated AHH (the 
maximum height for the hedge) to allow the hedge to grow before 
the next seasonal cut is due.  The preventative action height should 
not exceed the intended maximum height of the hedge.  For 
Leylandii the preventative action height should be at least half a 
metre higher than the initial cut hedge height, but this can be 
varied depending on the species.   

 
69.Sometimes staged cuts will be appropriate eg such as reducing a 

hedge from 10m to 8m to 6m to 5m.  A RN can specify that a 
hedge is reduced in stages and suggest a timetable for the 
reduction.  However, the compliance period can only be a single 
period, within which the final stage must be completed, and the 
separate dates for staged cuts cannot be enforced. 

 
The operative date 
 
70.Whatever an Inspector’s decision on an appeal relating to a RN 

issued by a Council, he/she must revise the ‘operative date’ ie the 
date that the RN takes effect, as the original date will be long past.  
The new operative date can be either the date of the decision or 
such later date as the Inspector may set.  Either way, the position 
must be explained in the decision and the revised date specified 
where it is different from the date of the decision, and the revised 
date must be set out in any varied RN.  An Inspector should not 
send out a revised RN simply to change the operative date.   

 
71.The Wildlife and Countryside Act 1981 makes it illegal to disturb 

nesting birds so when amending the operative date, consideration 
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should be given to avoid requiring the works to take place during 
the bird nesting season ie between March and August. In these 
circumstances an Inspector may decide to stipulate an operative 
date that avoids this period.  In such instances, similar wording to 
the following could be included in the decision: 

 
‘I have taken the potential impact on birds and/or other 
wildlife into account in my formal decision by ensuring that 
the notice does not come into effect until after the nesting 
season. The compliance period of ‘X’ months remains the 
same’; 
 
‘I dismiss the appeal and hereby specify that the operative 
date of the remedial notice shall be ……’. 
 

If, based on the evidence, an Inspector considers that there are no 
nesting birds in the hedge, then the work can be required during 
the bird nesting period.   
 

The compliance period 
 
72.A precise compliance period eg September to December 2008, 

should not be specified as the Act states that the compliance period 
runs from the operative date.  Thus the compliance period is always 
expressed as a number of months from the operative date.   

 
73.If an Inspector dismisses an appeal he/she cannot vary the 

compliance period, only revise the date the RN takes effect. The 
compliance period should be long enough to allow the owner the 
opportunity to arrange for contractors and get competitive quotes, 
and then to carry out the work.  The best time for pruning most 
coniferous hedge species is April to September.  This is not 
appropriate in the bird nesting season and so may have to be 
delayed until August or September.  Pruning may be carried out 
over the autumn and winter but severe reduction should be avoided 
during periods of extreme cold if possible.  
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ANNEX A  
 

 
TEMPLATE REMEDIAL NOTICE ISSUED BY INSPECTOR 

 
 

IMPORTANT – this Notice affects the property at <  >. 

 

ANTI-SOCIAL BEHAVIOUR ACT 2003 

PART 8:  HIGH HEDGES 

REMEDIAL NOTICE 

 
ISSUED BY <name, qualifications> 
Appointed by the Secretary of State for Communities and Local 
Government under Section 72(3) of the above Act. 

 

1.  THE NOTICE 

This Notice is issued under Section 73 of the Anti-social Behaviour 
Act 2003 pursuant to a complaint about a high hedge situated at < 
>.  In accordance with the authority conferred on me, I have 
decided that the hedge in question is adversely affecting the 
reasonable enjoyment of the property at < > and that action 
should be taken in relation to the hedge with a view to remedying 
the adverse effect and preventing its recurrence. 

2. THE HEDGE TO WHICH THE NOTICE RELATES 

The hedge <insert description/location> and marked red on the 
attached plan. 

3. WHAT ACTION MUST BE TAKEN IN RELATION TO THE HEDGE 

3.1 Initial Action 

The following steps must be taken in relation to the hedge before 
the end of the period specified in paragraph 4 below: 

<  > 

3.2 Preventative Action 

Following the end of the period specified in paragraph 4 below, the 
following steps must be taken in relation to the hedge: 

<  > 
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4. TIME FOR COMPLIANCE 

The initial action specified in paragraph 3.1 to be complied with in 
full within <  > months of the date specified in paragraph 5 of this 
Notice. 

5. WHEN THIS NOTICE TAKES EFFECT 

 This Notice takes effect on <date>/<the date my decision is 
issued>. 

6. FAILURE TO COMPLY WITH THE NOTICE 

Failure by any person who at the relevant time is an owner or 
occupier of the land where the hedge specified in paragraph 2 
above is situated: 

a. to take action in accordance with the Initial Action specified 
in paragraph 3.1 within the period specified in paragraph 4; 
or 

b. to take action in accordance with the Preventative Action 
specified in paragraph 3.2 by any time stated there, 

 may result in prosecution in the Magistrates Court with a fine of up 
to £1,000. <Insert name of Council> also has power, in these 
circumstances, to enter the land where the hedge is situated and 
carry out the specified works. The Council may use these powers 
whether or not a prosecution is brought. The costs of such works 
will be recovered from the owner or occupier of the land. 

 

 Signed:     

 Dated: 

 

 Informative 

It is recommended that <  >. 

<All works should be carried out in accordance with good 
arboricultural practice, advice on which can be found in BS 3998: 
‘Recommendations for Tree Work’.> 

<It is recommended that skilled contractors are employed to carry 
out this specialist work.  For a list of approved contractors to carry 
out works on trees and hedges, see the Arboricultural Association’s 
website at www.trees.org.uk or contact 01794 368717.> 

<In taking action specified in this Notice, special care should be 
taken not to disturb wild animals that are protected by the Wildlife 
and Countryside Act. This includes birds and bats that nest or roost 
in trees>. 

http://www.trees.org.uk/�
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ANNEX B 
 
TEMPLATE:  COUNCIL REMEDIAL NOTICE 
VARIED/CORRECTED BY INSPECTOR 
 

 

IMPORTANT – this Notice affects the property at <  >. 

 

ANTI-SOCIAL BEHAVIOUR ACT 2003 

PART 8:  HIGH HEDGES 

REMEDIAL NOTICE 

 
VARIED/CORRECTED BY (delete as appropriate) <name, letters> 
Appointed by the Secretary of State for Communities and Local 
Government under Section 72(3) of the above Act. 

 

1.  This notice is sent under Section 73 of the Anti-social Behaviour Act 
2003 and corrects/varies (delete as appropriate), and 
supersedes, the remedial notice dated < > issued by <Council> 
under Section 69 of the 2003 Act pursuant to a complaint about the 
high hedge specified in this notice. 

The notice is sent because it has been decided that the hedge in 
question is adversely affecting the reasonable enjoyment of the 
property at <complainant’s address> and that the action specified 
in this notice should be taken to remedy the adverse effect <and to 
prevent its recurrence>. 

2. THE HEDGE TO WHICH THE NOTICE RELATES 

The hedge <insert description/location> and marked red on the 
attached plan. 

3. WHAT ACTION MUST BE TAKEN IN RELATION TO THE HEDGE 

3.1 Initial Action 

I require the following steps to be taken in relation to the hedge 
before the end of the period specified in paragraph 4 below: 

<  > 

3.2 Preventative Action 

Following the end of the period specified in paragraph 4 below, I 
require the following steps to be taken in relation to the hedge: 

<  > 
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4. TIME FOR COMPLIANCE 

The initial action specified in paragraph 3.1 to be complied with in 
full within <  > months of the date specified in paragraph 5 of this 
Notice. 

5. WHEN THIS NOTICE TAKES EFFECT 

 This Notice takes effect on <date>/<the date my decision is 
issued>. 

6. FAILURE TO COMPLY WITH THE NOTICE 

Failure by any person who, at the relevant time is an owner or 
occupier of the land where the hedge specified in paragraph 2 
above is situated: 

a. to take action in accordance with the Initial Action specified 
in paragraph 3.1 within the period specified in paragraph 4; 
or 

b. to take action in accordance with the Preventative Action 
specified in paragraph 3.2 by any time stated there, 

 may result in prosecution in the Magistrates Court with a fine of up 
to £1,000. The Council also has power, in these circumstances, to 
enter the land where the hedge is situated and carry out the 
specified works. The Council may use these powers whether or not 
a prosecution is brought. The costs of such works will be recovered 
from the owner or occupier of the land. 

 

  

 Signed:     

 Dated: 

  

 Informative 

It is recommended that <  >. 

<All works should be carried out in accordance with good 
arboricultural practice, advice on which can be found in BS 3998: 
‘Recommendations for Tree Work’.> 

<It is recommended that skilled contractors are employed to carry 
out this specialist work.  For a list of approved contractors to carry 
out works on trees and hedges, see the Arboricultural Association’s 
website at www.trees.org.uk or contact 01794 368717.> 

<In taking action specified in this Notice, special care should be taken 
not to disturb wild animals that are protected by the Wildlife and 
Countryside Act. This includes birds and bats that nest or roost in 
trees.> 

http://www.trees.org.uk/�
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CHAPTER CT14 - TREE PRESERVATION ORDERS 
 
 

 
The Planning Inspectorate provides advice to Inspectors to assist them in 
carrying out their role consistently and effectively. The Inspectors’ Handbook 
provides advice on procedural and policy matters drawing on relevant Court 
judgements and the practical experience of Inspectors. Although prepared for 
Inspectors, this Handbook chapter is publicly available. 
 
The Planning Inspectorate continually updates the Handbook to reflect policy 
changes, Court decisions and practical experience. In the unlikely event that 
conflict arises between national policy and guidance, and a part of the 
Handbook, that particular part will not be given any weight.  
 
 

 
 
 
 What’s New since the last edition 
 
Changes in Yellow made 19 August 2010 
 
Advice in paragraph 7 on woodland TPOs has been expanded. 
 
This is a new chapter containing advice on Tree Preservation Orders and  
Tree Replacement Notices. 
 
Practical advice on other tree and landscaping matters can be found at PT9 –  
Trees and Landscaping. 
 

 
Relevant Guidance 
 
 

Legislation 
 
 Town and Country Planning Act 1990 Sections 197 - 214 (‘the Act’) 

 
 The Town and Country Planning (Trees) Regulations 1999 (SI 1999 No 

1892) (‘the 1999 Regulations’) 
 

 The Town and Country Planning (Trees) (Amendment) (England) 
Regulations 2008 (SI 2008 No 2260) 

 
The Town and Country Planning (Trees) (Amendment No. 2) (England) 
Regulations 2008 (SI 2008 No 3202)  

 
Guidance 

 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9008A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999/1892A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999/1892A�
http://www.opsi.gov.uk/si/si2008/uksi_20082260_en_1�
http://www.opsi.gov.uk/si/si2008/uksi_20082260_en_1�
http://www.opsi.gov.uk/si/si2008/uksi_20083202_en_1�
http://www.opsi.gov.uk/si/si2008/uksi_20083202_en_1�
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 Tree Preservation Orders - A Guide to the Law and Good Practice (DETR 
March 2000) (‘the Blue Book’) (As amended by CLG Addendum  May 
2009)  

 
 Circular 03/09 - Costs Awards in Appeals and Other Planning Proceedings 

 
 Circular 10/97 Enforcing Planning Control: Legislative Provisions and 

Procedural Requirement (Paras. 2.58-2.76 relating to tree replacement 
notices) 

 
 Circular 11/95 The Use of Conditions in Planning Permissions 

 
 
Further Information 
 
 BS 3998:  1989  Recommendations for Tree Work 

 
 BS 5837:  2005  Trees in Relation to Construction - Recommendations 

 
 Arboriculture Research and Information Notes  

 
 Arboricultural Practice Notes (These Notes cover a wide range of tree 

issues and are published by the Arboricultural Advisory and Information 
Service.)  Index and Notes available from the Library. 

 
 National Joint Utilities Group, NJUG Publications Volume 4 

Guidelines for the planning, installation and maintenance of utility 
apparatus in proximity to trees 

 
 National House Building Council NHBC  

Chapter 4.2 Building near trees 
 

 
Tree identification and other books 
 
 A Field Guide to the Trees of Britain and Northern Europe - Alan Mitchell 

 
 Tree Recognition: A Pocket Manual - Ian Richardson 

 
 The Identification of trees (Information sheets from the Tree Advice Trust) 

 
 The Law of Trees, Forests and Hedgerows - Charles Mynors 

 
Web Sites 
 
 www.treehelp.info 

http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978.hcsp�
http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978.hcsp�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=978011754006A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
http://www.odpm.gov.uk/stellent/groups/odpm_planning/documents/page/odpm_plan_606839.hcsp�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=BS3998A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=BS5837A�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.treehelp.info/�
http://www.njug.org.uk/publication/52�
http://www.njug.org.uk/publication/52�
http://www.njug.org.uk/publication/52�
http://www.nhbc.co.uk/builders/technicaladviceandsupport/technicalguidance/�
http://www.nhbc.co.uk/builders/technicaladviceandsupport/technicalguidance/�
http://www.treehelp.info/�
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Introduction and Policy Context 
 

1. The overarching aim of Government policy is to protect, conserve and 
enhance the resource, and beneficial influences, of all trees grown primarily 
for amenity in England, including trees in urban areas.  

 
2. Sections 198 – 210 of The Town and Country Planning Act 1990 (‘the 

Act’) and The Town and Country Planning (Trees) Regulations 1999 
(‘the Regulations’) (as amended) form the basis for the implementation of 
policy for the legal protection of trees.   

 
3. Tree preservation orders (TPOs) offer a mechanism for providing legal 

protection to trees of significant amenity value, particularly where they are 
considered to be under threat. As part of this protection procedure, appeals 
may be made to the Secretary of State (SoS). 

 
4. Under S198 of the Act a local planning authority (LPA) may make a TPO if it 

appears to them to be expedient ‘in the interests of amenity’ to protect trees 
or woodlands in their area.  Generally, TPOs are made when selected trees 
and/or groups of trees are threatened by a proposed development, and 
where the trees' removal would have a significant adverse effect upon the 
local environment.  However, in deciding which trees and woodlands should 
be protected in the interests of amenity, LPAs exercise a wide discretion.  
Government advice to LPAs is that they should use TPOs to protect selected 
trees and woodlands “if their removal would have a significant impact on the 
local environment and its enjoyment by the public”. 

 
Specifying the trees and woodlands in a tree preservation order 
 
5. Each TPO must specify the trees or woodlands to which it relates.  It follows 

that TPOs should not be used to protect shrubs, bushes or hedges - although 
a TPO may be used to protect trees growing out of hedgerows or lines of 
trees of a reasonable height that may once have been managed as 
hedgerows.  TPOs should not normally be made in respect of fruit trees 
where these are cultivated for the production of fruit in the course of a 
business or trade, as such work is exempt, although a TPO may be 
appropriate where the commercial operation is ceasing.  It would, however, 
be reasonable to make a TPO in respect of individual domestic garden fruit 
trees where these do not form part of a commercial operation. However, the 
pruning of such a tree, provided that it is in accordance with good 
horticultural practice, would not be prevented by the TPO (see paragraph 5 
(b) & (c) of the model TPO in the 1999 Regulations). 

 
6. Each TPO must include a schedule describing the trees or woodlands and a 

map showing their location.  Trees may be classified: 
 

 as individual specimens (each tree - T1, T2 etc - shown encircled on 
the map); 

 in groups  (each group - G1, G2 etc - shown within a broken line on the 
map); 

 by reference to an area of trees (the boundary of each area - A1, A2 
etc - indicated by a dotted black line on the map); 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9008A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1999/1892A�
http://www.hmso.gov.uk/si/si1999/19991892.htm�
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 as woodlands (the boundary of each woodland - W1, W2 etc - 
indicated by a continuous line on the map). 

 
7. Each individual specimen should merit protection in the interests of 

amenity in its own right. The area classification, while it will usually apply to 
a collection of trees with individual amenity value, may include by default 
trees that would not otherwise merit individual protection. It only protects 
those trees standing at the time the TPO was made. The group and 
woodland classifications enable the protection of trees that merit protection 
as a collective unit. In such cases each tree need not individually merit 
protection in the interests of amenity but the unit, as a whole, should. 
Woodland TPOs also protect trees which are planted or grow naturally within 
a woodland area after the TPO was made. The same does not apply to group 
TPOs. This is because the purpose of a woodland TPO is to safeguard the 
woodland unit as a whole, which depends on regeneration or new planting. 
 

8. A model form of TPO, produced and periodically revised by the Department, 
has been available to LPAs since 1949.  Since 1969 LPAs were required to 
follow the model form contained in the Town and Country Planning (Tree 
Preservation Order) Regulations 1969. Since 2 August 1999 a new model 
form has applied as contained in the 1999 Regulations.   

 
The requirement to obtain consent 

 
9. A TPO prohibits the (1) cutting down, (2) uprooting, (3) topping, (4) lopping, (5) 

wilful destruction, or (6) wilful damage of the trees protected by the order.  
Anyone who wishes to carry out such work on a protected tree must apply to the 
LPA for permission, using the standard application form and providing the 
required information according to the Regulations.  The LPA may refuse, or 
grant consent and attach conditions.  When granting consent for the felling of 
woodland trees in the course of forestry operations, they may secure the 
replanting of the land by imposing a direction (as opposed to a condition). 

 
Article 5 certificates 
 
10.If the LPA refuse an application or grant it subject to conditions, they are 

given powers under any TPO made before 2 August 1999 to issue a certificate 
stating that:  

 
 their decision is in the interests of good forestry; and/or 
 the trees, groups or areas of trees, or woodland have an ‘outstanding’ 

or ‘special’ amenity value. 
 

11.This is known as an article 5 certificate.  An LPA may issue an article 5 
certificate in respect of a tree for which work has been refused or conditions 
applied, providing the TPO was made before 2 August 1999.  Such a 
certificate removes the LPA’s liability to pay compensation for loss or damage 
suffered as a result of their decision.  Government advice to LPAs is that 
these certificates should be used with discretion, and not simply to avoid 
liability to pay for any loss or damage that might subsequently arise. LPAs 
cannot apply article 5 certificates to decisions made on trees that were 
protected on or after 2 August 1999.  

http://www.urban.odpm.gov.uk/greenspace/trees/tpo/index.htm�
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APPEALS 
 
Rights of appeal  
 
12.As part of the protection regime, appeals may be made to the SoS in relation 

to:  
 the LPA’s refusal to grant consent for tree works; 

 
 the issue of an article 5 certificate confirming special or outstanding 

amenity value, or in the interests of good forestry; 
 

    the imposition of conditions on a consent; 
 

 the imposition of a replanting direction on a consent where felling of 
part of a woodland has been approved; 

 
 the failure of the LPA to issue a decision within two months (or eight 

weeks - depending on the wording of the TPO) of receipt of an 
application; 

 
 (in respect of TPOs made after 2 August 1999) the failure of the LPA to 

agree matters as required by a condition; 
 

13.The SoS has delegated her appeal functions to the Inspectorate and on 
determining an appeal an Inspector may: 

 
 allow it, either in total or in part; 
 dismiss it; 
 reverse or vary any part of the LPA’s decision; 
 cancel or vary any replanting direction; 
 cancel any article 5 certificate; 
 deal with the application as if it had been made to him/her in the first 

place. 
 

Assessment of site and tree/s 
 
14.For appeals against refusal or non-determination, where there is no scaled plan 

or accurately dimensioned plan showing the trees and their location in relation 
to nearby buildings or structures, site measurements may have to be taken to 
provide this information. Measurements of the tree(s) may also need to be 
taken.  All measurements should be in metric units.  In other appeals the need 
to take measurements will be a matter of judgement for the Inspector. 

 
15.The following information will usually need to be collected for each tree, 

although the degree of detail will depend on the site situation and grounds of 
appeal: 

 
 species of trees 
 height 
 height of clear stem/clearance from ground to lowest part of crown 
 girth or diameter at 1.5m from ground level 
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 branch spread or canopy shape (if relevant) 
 maturity 
 past treatment and growth performance 
 anticipated growth or response to treatment 
 presence/absence of visible defects, abnormalities, damage, damaging 

agents, disease or decay and their extent and significance 
 assessment of amenity both in the context of the immediate location and 

wider viewpoints. 
 

Amenity  
 

16.Most TPO appeals are against the LPA’s refusal of consent.  In these cases the 
Inspector must always consider: 

 
 the likely impact of the application on local amenity; and 

 
 the appellant’s written grounds of appeal (including the reasons given and 

any additional information submitted in support of the original 
application); and  

 
 in hearing and inquiry cases, the LPA’s written comments on those 

grounds of appeal (including their reasons for refusing the original 
application). 

 
17.Amenity issues may need to be considered whether or not the appellant raises 

them.  Appeals can succeed on amenity grounds alone.  The grounds of appeal 
may be misconceived, and there may be no sound arboricultural reasons for the 
work, but if the proposal would not have a significant impact on local amenity, it 
may still be appropriate to allow the appeal.   

 
18.However, if the decision relies on factors that were not raised in the 

representations and would therefore come as a surprise to the parties, it will be 
necessary to allow them the opportunity to comment before the decision is 
issued.  In view of the need for decisions to be made swiftly, the appeal should 
therefore normally be determined on the basis of the representations made at 
application stage and further comment should only be solicited where it is 
considered essential. 

 
19.CLG advises LPAs to develop ways of assessing amenity in a consistently 

objective way.  Inspectors must, therefore, demonstrate a consistent approach.  
All decisions should include an assessment of the amenity of the appeal tree, 
and the likely impact of the proposed work on local amenity.  In their amenity 
assessment Inspectors should consider: 

 
 public visibility of appeal tree;  
 the impact of the appeal tree (individually or within its “group” or 

woodland); 
 size and future growing potential; 
 presence of other trees; 
 suitability to setting; 
 any special factors; 
 the likely impact of the proposed work on the local amenity. 
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20.If the appeal tree is part of a group of trees specified in the TPO, the Inspector’s 

decision should consider the likely impact of the proposal on the amenity 
provided by the group as a whole.  It may be that the group of trees has a 
considerable amenity value, but that the proposed work on the appeal tree 
would not significantly affect that value. 

 
21.In relation to applications to cut down trees in a woodland, the Inspector should 

take into account the importance of promoting woodland management, although 
there may be cases where amenity factors outweigh the silvicultural justification 
for the proposed work.  

 
Article 5 certificates and special or outstanding amenity value 

 
22.If the appeal is against an article 5 certificate stating that the tree has a “special” 

or “outstanding” amenity value, the Inspector should consider the LPA’s reasons 
for issuing the certificate and the appellant’s reasons for questioning it.  The 
Inspector should include in the decision an assessment of the amenity value of 
the tree.  Can that value reasonably be described as “special” or, as the case 
may be, “outstanding”?  The tree may merit the protection of a TPO “in the 
interests of amenity” but a certificate should be issued only in respect of the 
most outstanding of protected trees, or trees which contribute something special 
in amenity terms (for example, as a screen). In this respect the considerations 
listed in paragraph 6.3 may be applied. 

 
Article 5 certificates and the interests of good forestry 

 
23.Appeals against certificates stating that the LPA’s decision is in the interests of 

good forestry should be treated on their merits.  The phrase “the interests of 
good forestry” should be given its ordinary meaning, and should not be regarded 
as interchangeable with “the interests of good arboriculture”.   

 
Conditions and directions 

 
24.There are a small number of appeals against conditions (for example, to plant a 

replacement tree) and directions to replant woodlands.   
 

25.The primary purpose of a TPO is to protect trees from unnecessary or unjustified 
felling, and the majority of TPOs are made with this intention in mind. However, 
by their nature all trees will eventually die, and thus they cannot be preserved 
indefinitely. A secondary, and almost equally important, purpose of a TPO is to 
secure a continuity of trees on a particular site for the benefit of the local 
environment. When felling becomes inevitable, a condition requiring 
replacement planting will secure this objective. However the replacement tree 
will not be protected by the same TPO as its predecessor.  The replacement of 
protected trees should be supported, provided  

 
 it is in the interests of amenity to do so, and 
 the requirements of the condition or direction are reasonable and 

necessary. 
 

26.Inspectors should include in their decisions an assessment of how local amenity 
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will be served by the proposed replacement tree.  Whether a replacement tree is 
likely to be in the interests of amenity will depend on: 

 
 the impact of the original tree’s removal on local amenity; 
 the extent to which the replacement tree will be publicly visible; and 
 its likely impact on amenity (individually or in its “group” or woodland 

setting) in the long-term.       
 

27.If it is in the interests of amenity to plant a replacement tree, the LPA’s 
condition or direction should be reasonable.  Bear in mind that you may use 
your powers to vary the terms of the condition or direction.  Appellants may 
question the size of tree required, the species or location, or the time given in 
which to comply with the condition or direction.  You should treat each ground of 
appeal on its arboricultural merits bearing in mind the characteristics of the site 
and what you would regard to be a common sense solution.  If the location of 
the replacement tree specified in a condition is unsuitable, is there an 
alternative spot on the site?  If the size of the replacement tree were, in your 
view, unreasonable, what would be a reasonable size?  If the species of tree is 
unsuitable would an alternative species be more appropriate? 

 
Conservation areas 

 
28.If the appeal tree is in a conservation area, Section 72 of the Planning (Listed 

Buildings and Conservation Areas) Act 1990 requires the Inspector, before 
reaching a decision on the appeal, to pay special attention to the desirability of 
preserving or enhancing the character or appearance of the conservation area.   

 
29.The appeal file should indicate whether or not the appeal tree is in a 

conservation area.  Inspectors should include in their decisions a brief 
assessment of the general character and appearance of the area that is in the 
general vicinity of the tree.  They should then go on to assess in the normal way 
the amenity of the tree and the impact of the proposal on local amenity, but 
should also include a judgement on the proposal’s likely impact on the character 
or appearance of the conservation area. 

 
Dangerous Trees 

 
30.Permission is not required for the felling or cutting of a tree protected by a TPO 

if it can be shown that the tree is dead, dying or has become dangerous, or 
where the work is required to abate an actionable nuisance. LPAs should not 
determine applications made to them for works to trees which are exempt.  It is 
usually obvious when a tree is dead. However, it can be difficult to ascertain 
whether it is dying or dangerous. It should be borne in mind that, whilst dangers 
to the public should be removed as speedily as possible, many tree defects can 
be dealt with or managed by judicious pruning. 

 
31.Decisions involving potentially dangerous trees should be submitted to the office 

as soon as possible after the site visit and a note placed on the file identifying 
the need for the decision to be issued swiftly.  As long as this process is followed 
it should not be necessary for further action to be taken.  Under no 
circumstances should an Inspector make any comment on the safety of the tree 
during their site inspection. 

http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9009A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=9009A�
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32.Where exceptionally it is considered that the danger to person/s or property is 

so imminent that it could occur prior to the issue of the decision then a note 
should be sent by e-mail to the office as soon as possible following the visit 
setting out the concerns and the reasons for them.  The office will then write to 
the parties drawing attention to the exemptions contained under Section 198(6) 
of the Town and Country Planning Act 1990.  

 
Content of the decision 

 
33.The law requires you to have regard to all “material considerations” before 

reaching a decision, and then state the reasons for your decision to allow or 
dismiss the appeal.  The Inspector must therefore deal with each of the 
appellant’s principal grounds of appeal, although there is no need to deal with 
every point mentioned in support of those grounds. The original reasons for 
making the application must also be considered.     

 
34.Grounds of appeal often allege that the appeal tree is unhealthy, potentially 

dangerous or is causing or will cause damage to buildings, walls, drains etc.  
Inspectors must deal with each case on its merits, in the light of the written 
submissions and the site visit.  Relevant factors will include the detailed 
characteristics of the tree, any evidence of damage and the nature of the site. 

 
35.Inspectors are required to determine an appeal on its merits.  The fact therefore 

that work to a tree/s may not require consent because of the exemptions in the 
Regulations is not a matter that normally needs to be considered.  Occasionally 
however legal points may be raised by appellants that do need to be addressed 
in the decision.  Most legal or procedural points are best dealt with briefly at the 
start of the decision.   Any special designation of the surrounding land or 
buildings should be particularly referred to e.g. SSSI, AONB, conservation area, 
listed building.  

 
36.The decision should be as concisely written as possible but should set out clearly 

the conclusions of the Inspector on such matters as the health and aesthetic 
value of the appeal tree(s) and the likely effect of the proposal on either the 
tree(s) the subject of the appeal or on nearby trees.  All major issues raised in 
the grounds of appeal should be commented on and reasoned conclusions 
arrived at. The Inspector should consider not only the physical impact of what is 
proposed but must have regard to all the representations made.  The Inspector 
should not introduce points not covered in the submissions.  However, if the 
submissions are too limited or ambiguous to reach a judgement or something of 
particular relevance was observed during the site visit which was not referred to 
in the representations it may be necessary to go back to the parties.  Advice 
should be sought from the office before determining whether in a particular case 
it would be appropriate to do so.  

 
37.The present condition of the tree and its situation must be assessed as seen. 

However if the grounds of appeal for removal of the tree relate to loss of light 
and the tree has been heavily reduced and now obstructs less light, it would still 
be appropriate to consider likely re-growth and future effects of such work. 
Judgement should also be based on that rather than relying on the present 
situation only.  Continued growth of a tree is always a factor that should be 
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taken into account. 
 

38.If the grounds of appeal for removal of a tree arise from concern for safety 
which has been impaired by events occurring after the LPA’s decision (e.g. 
storm damage, or groundwork affecting or severing roots) then this must be 
taken into account.  If it has been possible to ascertain the condition of the tree 
at the time of the refusal of consent by the LPA and a view can be taken as to 
whether the refusal would have been warranted this should be stated. This 
should be followed by an explanation of how later events have changed the 
situation as this may have a bearing on any certificate of compensation issued. 

 
39.If a tree is situated in a conservation area an evaluation should be made not 

only of the contribution the tree makes to preserving or enhancing the character 
or appearance of the conservation area, but also the effect of the proposal in 
that regard.  This also applies to replanting whether as part of an appeal or as a 
proposed condition of consent. 

 
40.Where the appeal relates to felling the Inspector can, if he or she allows the 

felling of a tree, require the planting of a replacement. Both the LPA and the 
appellant should have provided comments on whether they believe it would be 
appropriate to plant a replacement tree and its size, species and location.  

 
41.Although the powers of the Inspector are wide ranging, the use of these powers 

has to be justified and their exercise is generally constrained by considerations 
of natural justice. There would need to be very strong reasons to vary or reverse 
any part of a consent. But this may occur, for instance, where management of a 
group of trees is being considered on appeal, and the Inspector concludes that 
different trees within the group should be felled and/or retained to those 
specified by the LPA in the notice.     

 
42.Less work than that applied for can be approved eg 20% rather than 30%, 

provided it is of a similar type. Precision and accuracy are particularly important 
where specific work is being allowed to a tree, especially if the degree of work to 
be allowed is the subject of the appeal or the wording of the application is 
imprecise. The required work should be clearly described in the decision and 
there should be no need to specify the details in a condition.   

 
43.Where the Inspector considers that the work or extent of the work applied for is 

not justified for the reasons given by the appellant or otherwise, the temptation 
to give helpful advice as to what alternative works might be appropriate should 
be avoided.  This is a matter for the LPA to consider.  However, if the LPA has 
suggested alternative work and it is considered that this would overcome the 
problem then it would be helpful to indicate this in the decision.   

 
44.Article 4 of the model order provides for conditions to be applied to consents 

but places no express restrictions; however any conditions imposed should be 
clear, precise and reasonable in all respects, and be enforceable.  

 
45.The only express powers in relation to TPOs relate to the number, species, 

size and position of trees to be planted. If conditions are applied reasons 
should be given. There is no standard period for the implementation of 
consent to fell a protected tree. However, consent to fell, or to carry out 
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works, is usually granted subject to a condition that the approved works be 
carried out within 1 or 2 years of the date of consent.  While guidance is 
given in Tree Preservation Orders - A guide to the law and good practice 
(2000) (6.52-6.55), more detailed advice about the use of conditions 
generally is contained in Circular 11/95 - The use of conditions in planning 
permissions. 

 
46.Whilst it is always preferable to be able to come to a definite conclusion on the 

grounds of appeal, sometimes essential information required to make a definite 
judgement will not have been provided and could not be ascertained from the 
visual site inspection. This is most frequently associated with alleged damage or 
risk of damage to buildings.  In these situations it may exceptionally be 
necessary to conclude that the grounds of appeal have not been substantiated 
due to insufficient information, in which case the appeal can only be dismissed.   

 
Tree Replacement Notices 
 
47.The enforcement procedures relating to the duty to replace TPO trees are 

described in paragraphs 2.58-2.72 of Circular 10/97, and also in Chapter 11 of 
the Blue Book. Under S206 of the 1990 Act, landowners are placed under a duty 
to replace a protected tree that has been felled in contravention of a TPO, or 
because the tree is dead, dying or has become dangerous. The duty requires the 
landowner to plant another tree of an appropriate size and species at the same 
place as soon as he/she reasonably can. Trees which are planted in accordance 
with the duty are automatically protected by the original TPO, even if they are of 
a different species. 

 
48.In relation to trees in woodlands, the duty arises only where trees are removed 

in contravention of the TPO and not because they are dead, dying or dangerous. 
The duty can be complied with by planting the same number of replacement 
trees on or near the land on which the original trees stood, or on other land 
agreed between the LPA and the landowner, and in such places as the LPA 
designates. 
  

49.If it appears to the LPA that the duty has not been complied with, it may require 
replacement trees to be planted. This is done by serving on the landowner a 
Tree Replacement Notice (TRN) under S207 of the Act. The TRN has to be 
served within 4 years from the date of the alleged failure to comply with the 
duty to plant a replacement tree. A model TRN can be found at Annex 11 of the 
Blue Book. The power to serve a TRN is discretionary, dependent upon the 
amenity value of the removed tree, and the reasonableness of requiring its 
replacement. 
 

50.Failure to comply with a TRN is not a criminal offence. If a replacement tree is 
not planted within the period specified in the TRN (which may be extended by 
the LPA) the LPA may enter the land, plant the tree, and recover from the 
landowner any reasonable expenses incurred. Anyone who wilfully obstructs a 
person exercising this power is guilty of an offence and liable on summary 
conviction to a fine of up to level 3 on the standard scale. 

 
51.A person upon whom a TRN has been served has a right of appeal to the 

Secretary of State.  The procedure for appeals against TRNs is explained in 

http://www.urban.odpm.gov.uk/greenspace/trees/tpo/guide/index.htm�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=11/95A�
http://library.pins.local/uhtbin/cgisirsi.exe/x/0/0/5?searchdata1=1097A�
http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978-12.hcsp#P566_157470�
http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978-12.hcsp#P566_157470�
http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978-26.hcsp#P925_207334�
http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978-26.hcsp#P925_207334�
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Chapter 12 of the Blue Book. An appeal may be made on any of the following 
grounds: 

 
 that the provisions of the duty to replace the trees or the conditions of 

consent requiring the replacement of trees are not applicable, or have 
been complied with; 

 
 that the duty to replace trees should be dispensed with in relation to any 

tree; 
 

 that the requirements of the notice are unreasonable in respect of the 
period, or the size or species of trees specified in it; 

 
 that the planting of a tree/trees in accordance with the notice is not 

required in the interests of amenity or would be contrary to the practice of 
good forestry; 

 
 that the place on which the tree is/trees are required to be planted is 

unsuitable for that purpose. 
 
52.Any appeal must be made in writing before the TRN takes effect. This is an 

absolute time limit; the Secretary of State has no discretion to accept late 
appeals.  The procedure followed in each case is the same as that for 
conventional enforcement appeals.  
 

 
53.On determining an appeal an Inspector may:  
 

 quash the notice;  
 

 correct any defect, error or misdescription in the notice unless the notice 
is so fundamentally defective that correction would result in a 
substantially different notice; or  

 
 vary any of its requirements,  provided it can be done without causing 

injustice to either party.   
 

It follows that the notice should be drafted with care. 
 
54.The validity of an Inspector’s decision in respect of an appeal against a TRN, or 

for an associated application for an award of costs, may be challenged in the 
High Court. The challenge must be made within 28 days of the date of the 
decision. 

 
Costs  

 
55. For TPO appeals made on or after 6/4/09, costs may be awarded for cases dealt 
with by fast track appeal procedure, as well as those by hearings and inquiries.  
Costs applications relating to fast track appeals should be made at the outset of the 
appeal process but the application is likely to be decided after the Inspector’s 
appeal decision has been issued.  

http://www.odpm.gov.uk/stellent/groups/odpm_urbanpolicy/documents/page/odpm_urbpol_607978-13.hcsp#P624_168136�
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 Annex A: Example decisions  
 
(to follow) 
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