
Annex 12.2 
 

Summary note on dealing with costs applications 
 
 
Basics 
 
1. You need to: 
 

• hear and record the two parties’ submissions; 
• say why or why not the behaviour complained of was unreasonable; 
• say why or why not the expense claimed was unnecessarily incurred  or 

wasted; and 
• recommend/decide accordingly. 

 
2. The third bullet above will often follow as a direct consequence of the 

second, but may not.  For example: 
 

• the OMA submits a significant volume of new evidence at the 
hearing/inquiry; 

• the objector successfully applies for an adjournment to consider this; 
and 

• the objector then applies for a partial award of the costs of the 
hearing/inquiry, limited to the time and effort taken in dealing with 
the late evidence. 

 
But all that could be justified in these circumstances, allowing for the 
absence of any statutory rules, would be a partial award relating to the 
costs of the adjournment.  The objector would have had to read and 
prepare his response to the evidence whenever it had been submitted; 
this work, therefore, does not flow directly from the fact of the lateness of 
the evidence. 

 
At the hearing/inquiry 
 
Preliminaries 
 
3 It is sensible to take along spare copies of 
 

• each of the two guides (the Inspectorate’s public information booklets on 
Public Path Orders and Definitive Map Modification Orders)  

• Defra Circular 1/09 (WO Circular5/93 in Wales), and the relevant section 
of the Planning Practice Guidance. 

 
so that these can be loaned to anyone who is not familiar with the practice 
and procedures of costs applications. Unrepresented objectors often fall 
into this category. 
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Announcements 
 
4. Adequate opportunity to make costs applications must be given at the 

inquiry. Your opening announcements should therefore include (usually 
when dealing with procedural matters) something along the lines of: 

 
"While I am not inviting applications for costs may I remind you that if 
anyone sees grounds to apply for costs they should do so before I  
 
close the inquiry [or alternatively] 
we finish our discussions in this room and before we go on our site visit.    
 
Any application for costs should be made at the end of the inquiry/our 
discussions, separately from the evidence on the merits of the order." 

 
5. If during the course of the hearing/inquiry someone either mentions that 

he /she wants to apply for costs, or perhaps even tries to make the 
application at that point, tell him/her that you will give an opportunity to 
do so at the end.  

 
6. After the parties’ closing submissions, but before making your 

arrangements for the site visit (and especially before closing the inquiry!), 
say something like: 

 
“That concludes the evidential side of the inquiry, ladies and gentlemen.  
Are there any other matters anyone wishes to raise before I (either) make 
arrangements for the site visit (or) close the inquiry?” 

 
Hearing the Application 
 
7. Consider offering short adjournments, particularly to any unrepresented 

party or anyone else who appears hesitant or inexperienced.  This may be 
done: 

 
• when a non-professional person has indicated a wish to apply, but before 

he/she actually makes the application – to give them a chance to gather 
their thoughts; and/or 

 
• immediately after the application has been made – to give the other party 

a chance to consider their response. 
 
8 Take a detailed note of the applicant’s (A) submissions, for later editing 

and summarising.  Ask him/her to go more slowly if you cannot follow. 
 
9. Be pro-active; if in doubt, intervene and ask questions.  In particular, make 

sure you know: 
 

• who A is (as distinct from any representative) and be clear that they are 
entitled to apply for costs as a “party” at the hearing/inquiry; 
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• which paragraph(s) of Circular 1/09 (or 5/93) A is relying on.  If A does 
not quote this to you, it may be worthwhile asking them; 

 
• whether the application is for a full or partial award; and 

 
• if partial, exactly to which part of the proceedings the application relates, 

and ensure that this is clearly identifiable and quantifiable. 
 
10. There is, however, no need for you to become involved in quantum.  If A 

starts mentioning amounts of money, tell them politely but firmly that your 
jurisdiction is limited to the principle of an award, not the actual amount 
that would be involved. 

 
11. When the application is complete, ask the party against whom it has been 

made, the respondent (R), if he/she wishes to respond.  They usually 
will, but may not. 

 
• Again, a detailed note of the submissions is required. 

 
• Ensure that R covers all of the allegations against them.  If R does not, 

ask them for their response to the points they have overlooked. 
 
12. Ask A if they wish to exercise their right of final reply.  Many applicants do 

not bother, but they must be given the chance. 
 

• This submission should not introduce any new points, but be limited to 
rebutting the validity of R’s response.  If A does introduce new material, 
invite R to respond again, and then give A another right of final reply. 

 
Writing the costs report/decision 
 
Recording the cases 
 
13. In theory this is a question of 
 

• if necessary, arranging A’s case into a logical sequence.  Note: 
 

- it is often helpful to set out the events cited as unreasonable behaviour 
in chronological order; 
 
- weave into this the points A made during their final reply; all of A’s case 
should be reported under one heading. 

 
• putting this into reported speech.  Note: 

 
- maintain consistency of tenses.   
 

14. Likewise with R’s response.  It makes for a more logical record if as far as 
possible the points in response are recorded in the same order as you 
have set out the substantive allegations in your summary of A’s case.  
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15. In practice experience has shown that costs applications are often rather 
garbled and in reporting them it will often be necessary to reformat them 
and sometimes express them in different words for them to make full 
sense.  

  
Drawing Conclusions 
 
16. Here you will 
 

• decide whose evidence you prefer on each of the points raised, and why; 
 

• put these reasons into a logical order – perhaps the same order as used to 
record the parties’ cases. 

 
Note:  Where the application is based on alleged procedural defects or 
omissions, referring back to the file to refresh your memory on matters 
such as the sequence of events and the dates of letters etc is often very 
productive/essential; 
 
• if necessary, balance the points in favour of, and against, each party; 

and 
 
• conclude accordingly. 

 
17. Be sure to come to separate conclusions on whether the alleged behaviour 

was unreasonable, and whether the expense incurred was done so 
unnecessarily or was wasted. If the former has occurred, the latter will 
often follow, but may not.   

 
18. Remember that both pre-conditions must be substantiated before you 

recommend, or decide to make, an award. 
 
Costs Report and Decision Templates (Annexes 12.3 & 12.5) 
 
19. The templates are a guide, not a straight-jacket. 
 
20. Feel free to add to or alter the text headings if it makes sense to do so.  

Particularly in the more complex applications, it may be appropriate to 
add a heading “Inspector’s Reasons” before “Conclusions”, so that the 
main part of your assessment of the merits of the application can be dealt 
with under the former, and the latter used for your final ”bottom line” 
conclusions on unreasonable behaviour and unnecessary or wasted 
expenditure. 
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