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A. Introduction

1. This is a letter of claim within the meaning tfe Civil Procedure Rules. It
anticipates an application/appeal under Scheduleda.12(1) Wildlife and Countryside Act
(“WCA”) 1981 to the Administrative Court.

2. The decision of whicbur client complains is that contained in an Ordecision
(ref: FPS/Q9495/7/21) of Alan Beckett BA, MSc, MIBR/, acting as an Inspector on your
behalf. The Order Decision is dated 15 June 20t@as published on 1 July 2010.

3. Objections were mad@ter alios by our client, to a proposal to modifiie Lake
District National Park Authority (Right of Way 51@4/576018/521058, Walna Scar Road,
Parishes of Coniston, Torver and Dunnerdale-withti8gaite) Definitive Map Modification
Order 2007 (“the DMMO”) and were not withdrawn. @onsequence and pursuant to
Schedule 15, para.8(1) WCA 1981, the DMMO was stileahito you for confirmation as
modified. Mr Beckett was appointed by you pursuarschedule 15, para.10(1) WCA 1981
and the matter was considered by way of writtemesgntations.

B. Claimant

4. We act for Mr Graham Plumbe FRICS, FCIArb of @tall House, Crondall Road,
Crookham Village, Fleet, Hampshire GU51 5SY. Q@lient, as a representative of the
Green Lanes Protection Group (“GLPG”), was an dbjeto the DMMO and patrticipated in
the written representations process in that capacih this statutory appeal, he acts in a
wholly personal capacity and not as a represemtativany particular organisation.



5. Please correspond with us, rather than with MmBe direct. Our address for service
is below. The fee-earner with the conduct of tmatter is our Mr Pavey, whose e-mail
address isjames.pavey@knights-solicitors.co.uk For the avoidance of doubt, we will
accept service by e-mail.

C. Documents
6. We enclose (by post only) copies of the follogvatocuments, which are material to
this matter:

(1) Plan showing the DMMO route.
(2) Statement of case and supporting documents of Aed, Cumbria Trail Riders
Fellowship (“CTRF”), 6 January 2009.

(3) Rebuttal of Late Submissions — by Alan Kind, 22 iRp009.

(4) Interim Order Decision of Mr Beckett — 29 June 2009

(5) Statement of Alastair Cameron — 5 November 2009.

(6) Representation of Graham Plumbe on behalf of GLAG January 2010.

(7) Appendix 7 to (3): “The law of public nuisance —apreciation by GLPG.”

(8) Representation of Diana Mallinson (the other olggct 16 January 2010.

(9) Rebuttal of Objections to the Inspector’'s Propostdlification to the Order — by Alan
Kind, CTRF — 31 January 2010.

(10) Order Decision of Mr Beckett — 15 June 2010.

(11) Lake District National Park Authority (“LDNPA”) Nate of Order Decision,
published on 1 July 2010.

(12) Correspondence between Mrs Mallinson, our cliedtthe Planning Inspectorate.

(13) Note of Graham Plumbe setting out points in reply/<July 2010.

7. In the interests of proportionality, we have giututo limit the number of documents
appended to this letter of claim. The Planningpétsorate, of course, has copies of the
further documents that were before the Inspector.

8. As to legal and other materials, we suggest yoat have available to you when
reading this letter of claim:

» Section 53 and Schedule 15 WCA 1981.

* Part 6 Natural Environment and Rural Communities (WdERCA”) 2006.

 The Planning Inspectorate’s “Guidance on proceddogsconsidering objections to
Definitive Map and Public Path Orders in Englantih¢ Guidance”).

Chronology
For convenience, the material sequence of eweitss matter is as follows:

© 0O

e 21 September 2005: Application by Alan Kind for t6&RF for DMMO to upgrade
Walna Scar Road from a bridleway to a byway opedllttvaffic (“BOAT").

* 3 December 2007: LDNPA makes a DMMO upgrading thdldway to a restricted
byway.

e 29 June 2009: Inspector’s (interim) Order Decispyoposing to confirm the DMMO
with modifications (ie, upgrading the bridlewaya@®OAT).

e 15 June 2010: Inspector’s Order Decision confirmtmgDMMO with modifications — ie,
upgrading the bridleway to a BOAT.



e 1 July 2010: Notice of Order Decision published.
* 12 August 2010: expiry of period for applicationden Schedule 15, para.12(1) WCA
1981.

E. Legal background

10. LDNPA took the view and proceeded on the bdsas$ there had historically been
vehicular use of Walna Scar Road in carts, whiath éstablished public vehicular rights of
way. However, s.67(1) NERCA 2006 extinguished sexisting public rights to use MPVs
over Walna Scar Road on commencement on 2 May Begéuse the public rights were
shown in the Definitive Map and Statement (“DMS$)anly bridleway rights.

11. Sections 67(2) and 67(3) NERCA 2006 containeptions to that extinguishing
power. It was common ground that there was onlg ench exception in contention:
s67(2)(e) - whether the way “was created by vidtiase by [MPVs] during a period ending
before ' December 1930”.

12.  Against that background, the proper deternmonmatf this matter depended on the
Inspector addressing the following questions inftlewing sequence:

Question 1 Did public rights of way to use vehicles over WalScar Road already
subsist by the time that the public began to useRibad with MPVs before December
1930? Or, alternatively, was it only a route owdvich the public had only accrued
rights of way on foot and on horseback through losg?

13. If the former, then the public rights of wayuse vehicles pre-existed any rights that
might otherwise have been created by MPVs beforedéer 1936- and s.67(2)(e) did not
engage. If the latter, it was then necessaryheinspector to consider:

Question 2Was the use of Walna Scar Road by MPVs prior Retember 1930 of
sufficient quality and extent so as to sustainrderence of dedication at common law
that the public had acquired such rights?

14.  The Inspector found that no public vehiculaghts subsisted before the 1910s
(Question 1) and that there had been sufficientlys@PVs in the 1910s and 1920s to
sustain an inference of dedication.

F. Grounds of challenge

15. Our client’s grounds of challenge fall very &ty within three categories: errors of
fact and law; want of fairness; aWdednesburynreasonableness. We, nevertheless, draw to
your attention that there is some overlap betwkergtounds of challenge.

Ground 1 — error of law: burden of proof of permissve use and its implications
(Question 1)

16.  As Mr Kind asserted in his January 2009 Leg#brSission and as the Court made
clear inR v Petrie (1855) 4 Ellis and Blackburn 737, once there dear pattern of public
use, that public use raises a rebuttable presumpfodedication. (This language is
synonymous with the more usuaferenceof dedication at common law.) That presumption
or inference can be rebutted, for example, by pesion. Mr Kind advanced this argument in
support of his contention that Walna Scar Road dealcated through use by MPVs between
1917 and 1930 and in support of the propositiort tha burden was not on him, as the



applicant, to prove the absence of permissioninighe context of Question 2. This was
common ground between the parties. The Inspeadarat demur from his analysis.

17.  The same principles, of course, apply to Qaesli It was accepted by the Inspector
that there was cart use of Walna Scar Road prié®ia: the material issue, at least as far as
the Inspector was concerned, was whether such asesvof right or permissive. Although
the Inspector persisted in a view that such use pamissive, he made a significant
admission in his fact-finding at para.16 of theJiie 2010 Order Decision:

“I accept that there is some evidence that prop®salcreate new inter-estate roads
was [sic] resisted and that there is no evidencat tine quarry operators on one
estate obtained permission to travel over the laridthe neighbouring estate.
(Emphasis added)

18. Such a finding of fact does not admit of evienr of persuasive evidence to rebut
the presumption or inference of dedication of publehicular rights. In that light, the
Inspector erred in law: he should have found thatanswer to Question 1 was that public
vehicular rights were established prior to anyrirde dedication by MPV-use between 1917
and 1930.

19. Further or alternatively, if your position tgt the Inspector’s finding of fact, quoted
at para.1l7 above, was that there waserpresspermission to travel over the land of the
neighbouring estate, but that there was, nevedhgteplied permission from the leases, then
we submit that the Inspector proceeded on an uomedte finding of fact. See Ground 9, in
relation to para.16 of the Order Decision belown fis alternative basis, the Inspector
likewise erred in his answer to Question 1.

Ground 2 - error of fact: speculation as to evidene of greater use by MPVs than
demonstrated by the evidence (Question 2)

20. At paras.38-39 of his Interim Order Decisidre tnspector recorded his conclusions,
from the evidence then before him, as to the exdense by MPVs in the period immediately
before 1930:

“38. It was CTRF's case that use by the public Whlna Scar Road with
motorcycles between 1917 and 1930 gave rise tokdicpright of way for MPVs.
Photographic evidence of the use of motorcycles asttlecar combination on the
Order route in 1917 and other photographs of usenguthe 1920s were submitted,
along with references to the organisation by a laoator club of social motorcycle
outings over Walna Scar for munitions workers fridendal during the Great War,
and personal recollections of a the use of the wholte as part of a trials event in
1930. Although some of the records suggest thaDtlder route was used as part of
an endurance event in 1913, the credible documgntardence relating to public
MPV use of Walna Scar Road dates from 1917.

39. There is clear evidence that the public usedn&&car Road with MPVs in
the period between 1917 and 1930. The evidencdéoputird is limited in quantity
and there is some doubt as to the precise dateshich the photographs were taken;
as a result the record is incomplete as to whetiss occurred in each of the years
between 1917 and 1930, and nothing to demonstnat&réquency of such us&hilst
there is reference in the documents to “social” orotg continuing through the




1920s, there is no specific reference to the tinohguch activities.” (Emphasis
added)

21. At para.40, he went on to say that he did gotewith the CTRF “that the available
evidence demonstrates that use between 1917 afdwi&3regular as the documentary and
photographic evidence relates to individual recdrdlestances of usand there is no
indication of the pattern or frequency of MPV usatsale of those recorded events.
(Emphasis added) So far, so consistent with ticeace.

22.  The Inspector, nevertheless, went on at par@.40onsider the likelihood of these
events being wholly isolated and unrelated or wérethey can be regarded as evidence of
much greater use in the period between 1917 an@.”198lis conclusion at para.43 that, “on
a balance of probabilities, it is unlikely that &V use documented by the photographs and
published recollections of local residents wasahly MPV use that occurred on Walna Scar
Road between 1917 and 1930”, was rational.

23. However, it was pure speculation on his paat,thThere is ahigh likelihoodthat
local competitors would have used the road foning purposes to give an advantage over
others in competitive events. | also considerkigly that and that there would have been
some use by motorcycle owners who, having reachefexploits of others iThe Motor
Cyclewould have been tempted to ride along Walna ScadRieemselves.” (Our emphasis)
At para.47, he went on to say that:

“As stated above, | consider that it is improbatiat public MPV use of Walna Scar
Road between 1917 and 1930 was limited to the dwalén or so occasions
demonstrated in the photographic and documentangeace, and that use was likely
to have_been much greater and more frequlerdgughout that period. There exists a
period of 13 yeas during which use may have be@pesn and notoriougom which
an inference of dedication at common law could bbawd.” (Our emphases
underlined.)

24. He concluded that there had been a sufficiesfcyser from which to draw an
inference of common law (see Ground 3 below). €hisdings were challenged by our
client on behalf of GLPG in his 10 January 2010nsisgions — at para.52 as to fact and
probability, and at paras.53-54 as a matter of law.

25.  The Inspector’s Order Decision of 15 June 2@itOnot address this question, as a
matter of evidence of the extent of user by MPMisvben 1917 and 1930: ie, paras.38-45 of
his Interim Order Decision stand as his findingshiis regard.

26. In this exercise in evidential speculation, e basis of which he reached a
conclusion as to there having been inferred dedicathe Inspector actedltra vires he
offended against the “no evidence” rule and/or madlesrror of material fact, acting, as he
did, on an incorrect basis of fact.

Ground 3 - error of law: application of incorrect legal test for common law inferred
dedication (Question 2)

27. Linked to Ground 2 and as suggested at E alibeelnspector erred in law when
reaching the following conclusion at para.54 oflhigrim Order Decision:



“In my view, the use of Walna Scar Road by motdistgcduring the 13 years
prior to December 1930 was sufficiently open antbrious to raise an
inference of dedication at common law of the roadublic carriageway. It
seems that once motorcycles which were capabkeckling the surface
conditions of the road and its gradients had becanalable, adventurous
men and women took to the road with them. Theme ividence to suggest
that the relevant owners took any action to preyeritlic MPV use from
occurring; that is, the evidence when taken as alevbuggests that the
owners accepted and acquiesced in such use. lwdathat an inference of
dedication of Walna Scar Road as a public carriaggw 1917 can be drawn.”

28. For clarity, the Inspector effectively limitdds Order Decision of 15 June 2010 to
consideration of new evidence that went to Questiar, no further consideration was given
by the Inspector to Question 2 in his 2010 Ordeciflen and he acknowledges at para.3 of
that Order Decision that he had already reachednalesion on Question 2 in his Interim
Order Decision. As to the propriety of this apmtoasee Ground 8 below.

29.  The Inspector’s summary of the legal basisoohmon law dedication was, as set out
at para.47 of his Interim Order Decision:

“At common law there is no fixed minimum period sfrurequired to raise an
inference of dedication. Where use is frequentrastdrious, a period of time shorter
than the 20-year period required for statutory dmdion can suffice, and the more
open and notorious the user, the shorter the penbdise will be from which an
inference of dedication can be drawn. The 13-yeanioo of MPV use prior to 1
December 1930 is insufficient to raise a presunmpted dedication under the
provisions of section 31 of the Highways Act 198& may be sufficient for an
inference of dedication of a vehicular right todrawn at common lav.

30. In this summary and, by implication, elsewhtre Inspector made the following
legal errors:

* Principally, in reaching his conclusion he failed address the necessary degree of
continuity of user or, to put it another way, céduency and regularity of user to raise an
inference of dedication. Put simply, he placedttireshold for drawing an inference of
dedication too low. (It is worth noting that thdl fextent of the evidence was summarised
by our client on behalf of GLPG at paras.47-54iefl® January 2010 submissions.)

* Further, his conclusion was inconsistent with Imslihg at para.40 of his Interim Order
Decision that the available evidence did not dertratesthat use between 1917 and 1930
was regular. Properly applying the law to thatliitg, no inference of dedication should
have been drawn by him.

31. We note that, although he acknowledges thaestence at para.33 of his June 2010
Order Decision, the Inspector appears effectivelizave ignored significant further analysis
and representations on the evidence of user icl@nt’s 10 January 2010 representations on
behalf of GLPG. See, in particular, paragraphg dof that document.



Ground 4 — error of law: public nuisance (QuestiorR)
32. At paras.52 and 53 of his Interim Order Dedcisithe Inspector drew attention to
CTRF submissions as to the noise made by exhasstnsy of early twentieth century
motorbikes and came to certain factual conclusions:

“52. On this point the CTRF submits that the nom#ted by the exhaust systems

on early twentieth century motorcycles would hagerba factor in landowners being
aware that MPV use was occurring. CTRF submit gaaity sporting motorcycles had
inefficient silencers and the presence of a motdecyn the open fell would have
been apparent to anyone working on the land orrettse present.

53. It seems to me that if modern motorcycles tereaufficient disturbance
through noise when used in the countryside to canseyance and irritation to other
users, then it is highly likely that those machinesnufactured 90 years ago would
have been significantly more intrusive. That beimgcase any owner, or his agent or
occupier who was present in the vicinity of Walr@arSRoad when MPVs were
travelling along it is likely to have been made asvthat such use was taking place.
Using the road for competitive events which arellikto have been publicised in
advance and, judging from the photographs submitéidacted spectators on to the
fell, is also likely to have brought such eventshi attention of the owners; there is
no evidence which suggests that measures were takgavent the road from being
incorporated into those events or to prevent motcles from travelling along it.

33.  Appended to our client’s 10 January 2010 sukions was a summary of the law on
public nuisance, which quoted extensively from 20®9 edition of “Archbold — Criminal
pleading, Evidence and Practice”, as well as refgro Riddall & Trevelyanon “Rights of
Way” and the Inspectorate’s consistency guidelin@sr client's submission was, in essence,
that, based on the Inspector’s 2009 findings irap&2 and 53 above, user of Walna Scar
Road by MPVs in the period 1917 to 1930 constitwepublic nuisance; and, as a public
nuisance is a criminal offence, such user was sabdfaright, so as to form the basis of a
common law inference of dedication.

34. At para.34 of his June 2010 Order Decision,ltispector appears to have been de-
emphasising his findings quoted at para.53 abovi® awise — as to which see Ground 5
below. At para.35 of the June 2010 Order Decisiom,directly addressed the issue of
nuisance:

“35. Mr Plumbe also suggested that motorcycle usddiMmave been threatening to
other users such as pedestrians or horseriders, @ridered that motorcycle use
would have been a nuisance to other users. In tlozsgions where the usable track
is narrow or otherwise confined or constrained therch an argument may be of
some merit. In the case of Walna Scar Road howdverroute is currently a wide

and unfenced track where there is sufficient roonusers to pass each other without
one user being endangered or being put at risk ytteer. It is also likely that the

physical conditions present on the route today rase significantly different to those

present immediately after the Great War. | do mmtsider that non-motorised users
of the Order route prior to 1930 would have beert aurisk or had their safety

threatened by motorcyclists.



35. At para.36 of this June 2010 Order Decisiom, lispector dismissed our client’s
arguments as to public nuisance:

“36. There is no evidence that any individual orsslaf user made complaint about
the public’s use of motorcycles on Walna Scar Raaat to 1930, whether such use
was a result of a competitive event or otherwisehat other users of the path were
inconvenienced or obstructed by such use. Noraeethny evidence that motorcycle
use resulted in damage to the surface of the r@adthe particular facts of this case
and on the limited evidence available to me | codelthat use of Walna Scar Road
by motorcycles prior to 1930 did not give rise tpublic nuisance.”

36. In so dismissing the arguments as to a publisamce, the Inspector erred in law: it
was not necessary for him to find evidence of aowa complaint of inconvenience or

obstruction by a member of the public. Rathewas material for him to consider whether
there was MPV use which would or might have coatdd a nuisance to other public users.
Any evidence of actual complaint or inconvenienceuld, of course, have been relevant
evidence — but was not a prerequisite of a findivag motorcycle use of Walnha Scar Road
constituted a public nuisance.

37. Further, the Inspector’s conclusion that thveas no public nuisance appears perverse
in light of his own conclusions at paras.52 anabBis Interim Order Decision.

Ground 5 - error of fact: speculation as to other wise in the locality of Walna Scar
Road (Question 2)

38. At para.34 of his 15 June 2010 Order Decidliba,Inspector entered into the realms
of speculation when addressing our client’s subimmisas to public nuisance:

“34. In my interim decision | considered that thetor cycles being used in the
1920s were likely to be more intrusive in termgshafir noise output in comparison
with modern machines, and clearly that would bedhse today where the environs
of Walna Scar Road are relatively quite and pedce&lihough slate quarrying was

in decline in the first part of the twentieth cantuthere remained an active slate
industry which is likely to have contributed a masignificant amount of industrial

noise to the immediate environment of the Ordetaobn such circumstances, whilst
motorcyclists would have drawn attention to thewe®l the noise from such
machines would have been heard amongst the otlestinal noise present in the

area” (Emphasis added)

39. The implication of this assertion of fact isathuse of Walna Scar Road with
motorcycles would not have constituted a publicance.

40.  As far as we are aware, there was no evidehicelastrial noise before the Inspector,
whether from those supporting a modification to @A or from those opposing it, to
sustain such a conclusion. Again, the Inspectéendied against the “no evidence” rule
and/or made an error of material fact, acting,edill, on an incorrect basis of fact.



Ground 6 — breach of procedural legitimate expectadn/fairness: failure to copy Mr
Kind’s submissions to Order Making Authority and objectors

41. Following the Inspector’s Interim Order Decisidthe expiry date for representations
or objections was 4 September 2009. The expirg ftatfurther Statements of Case was 20
January 2010.

42. Under cover of a letter dated 4 February 20M0Kind, on behalf of the CTRF,
submitted a document dated 31 January 2010 anttedrifRebuttal of Objections” - ie, those
of Mrs Mallinson, which the Planning Inspectoratedsent to Mr Kind under cover of a
letter dated 26 January 2010. Mr Kind’'s “RebutihlObjections” was not copied to the
LDNPA nor to Mrs Mallinson or our client, as objers.

43. In e-mail correspondence with Mr Kozak and Mre&hslade of the Planning
Inspectorate on 29 and 30 April 2010, Mrs Mallingmught to establish whether Mr Kind
had submitted such a document under cover of er leettween 26 January and 10 February
2010. Mr Kozak’s response of 30 April 2010 indesathat, “The Walna Scar file has been
checked, and no other correspondence from Mr Keltvden those dates appears to be on
file”. On reading the Inspector’s Order Decisionl® June 2010, it became clear to Mrs
Mallinson that there had been such a letter from Hilnd and an enclosure. Before
continuing further, we suggest that you read Mrsllikkon’'s 21 June 2010 letter of
complaint to the Quality Assurance Unit of the Plag Inspectorate, at Annex 8, together
with Bob Palmer of the Quality Assurance Unit’s gamletters to her and to our client of 9
July 2010.

44. In Mr Palmer’s 9 July 2010 letters, he confititmgt it was the Inspectorate’s intention
to send Mrs Mallinson and our client copies of eimments, including Mr Kind’'s
submission of 4 February 2010. However, “it hasvnmecome clear that Mr Kind’s
submission of 4 February 2010 was accidentally cogtied to any of the parties. Please
accept my sincere apologies for this administrabwversight and that it was not spotted when
you raised concerns with the Rights of Way team.”

45.  This admission of an administrative oversigid apology should be viewed against
the following factual and legal background:

45.1 As Mrs Mallinson records in her 21 June 2Cdt€et, the comments of other parties
were copied to her on 25 March 2010; likewise, w0 cient. She, like our client, would
have replied to Mr Kind’s submissions, had she $ight of them (see below).

45.2 Our client, like Mrs Mallinson, had a procemlulegitimate expectation that Mr
Kind’s submissions would be copied to him. Thipeotation derives not only from the fact
that all other such comments were copied to hinh,atgo from the Guidance, Annex B, in
particular at para.5.2:

“5. Commenting on statements of case

5.1 The authority, the applicant and relevant pessshall ensure that within 14

weeks of the start date, the Secretary of Statadw@sved their comments on any or
every other statement of case.

5.2 As soon as practicable after receipt, the Sacyeof State shall send a copy of
these comments to the authority, the applicantratel/ant persons.”



45.3 As to want of fairness, it is not enough foe tPlanning Inspectorate to say, by
reference to para.2.7 of the Guidance, that, “Uguélhere are no further exchanges of
comments. If we need to, we ask the local authothg applicant, relevant persons and
anyone else who has made comments for furthernrdbon about their statements or their
commentsHowever, from our experience, further exchangesatousually add to the case
for or against an ordef (Our emphasis) The Guidance does not prechuwds further
exchanges and this is an occasion on which fugbbmissions would or might well have
added to the case for or against an order (seevheldloreover, the usual forensic approach
to rebuttal evidence, to guarantee fairness, ialltw a right of reply. By administrative
oversight, our client was denied that right or apyaity reply.

45.4  Further or alternatively, it is always operatparty to complain that a representation
is flawed legally, has disregarded plain evidencesaeks to mislead an Inspector. If the
difficulty still remains, the disadvantaged pargnapply to exercise the statutory right to be
heard, which is afforded by Schedule 15, para.(B{2)VCA 1981. As you will recall,
para.2.8 of the Guidance provides that:

“We can change the procedure to decide an ordeargt time before the decision is
issued. The other options are a hearing or an inguif the local authority, the
applicant or a relevant person thinks that the tertrepresentations procedure is no
longer appropriate, they should let us know, wigasons why we should change the
procedure. If, having consulted any other involpadty we come to the view that the
written procedure is not suitable, we will arranfgg a hearing or inquiry to be held
instead.”

455 Here, not only was our client denied a rightao opportunity to reply, but also an
opportunity to seek to be heard.

46. In consequence, our client’s position, togethigh that of Mrs Mallinson, has been

severely prejudiced: our client was unable to reéplthe document by submitting comments
to the Inspectorate. We note that the Inspectmd@eavily in his June 2010 Order Decision
on Mr Kind’s “Rebuttal” document: he adopted thgdkproposition contained in para.l of
Mr Kind’s document, which we believe to have beecorrect, and refers to its text at paras.
6, 11 (twice), 12, 13, 20 and 22.

47. In case there is any doubt as to prejudiceematose a short document outlining the
points that our client would have made, had he knofthe existence of Mr Kind’s Rebuttal
document and had he had sight of its contents.

Ground 7 — fairness: lack of reasons for decision

48. Whilst it is trite that there is no general uggment of reasons for public law
decision-making, this is a situation where fairnglsgiously requires a reasoned decision: the
Order Decision is akin to the judgment of a Courtthat it is a reasoned document,
canvassing the evidence and factual and legal ssons before the Inspector and recording
his conclusions on them. It is equally trite hirat our client does not criticise the Inspector
for an Order Decision wholly unsupported by reasons

49. Rather, we draw to your attention the followingatters which were before the

Inspector, but which, from the contents of his @Mdecision of 15 June 2010, he appears not
to have engaged with fully or at all:

10



* The need for MPV rights to be proved over the entiute (see paras.6-8 of our client’s
10 January 2010 representations).

* Previous inquiries under the Countryside Act 1968 (para.31 of our client’s 10 January
2010 representations).

* Mixed use of Walna Scar Road — ie, going to thestjoe whether dedication between
1917 and 1930 was not due alone to user as of bgiMPVs, in which case s.67(2)(e)
could not engage (see para.73 of our client’s bddiy 2010 representations).

50. Fairness demands that, if, as we infer, thpdc®r considered those issues and the
submissions on them as immaterial or irrelevartisadecision-making, he should say so and
why. He has not done so.

Ground 8 — error of law/fairness: Inspector unlawfuly limiting scope of further
submissions

51. At para.4 of his 15 June 2010 Order Decisiba,lhspector indicated that, “The main
issue from the objections to my proposed modiftradiis whether any new evidence has
been discovered that Walna Scar Road was a pudiimgeway prior to 1917.” le, he would
be addressing Question 1, not Question 2. Thioexipara.l of Mr Kind's Rebuttal
submissions, but was, in our view, an unnecessadiyictive approach, which was wrong in
law. Again, through the failure to publish Mr KisdRebuttal document to him, our client
was not afforded an opportunity to make repres@mtsion this point.

52. In its terms, Schedule 15, para.8(2) WCA 198iwa for the proposed modification
of the Order to be subjected to representationsodpettions and, if they are not withdrawn,
to be tested before an inquiry or hearing — ompriactice, by written representations. The
Inspector must consider those representations bjgdtmns with an open mind and it is, of
course, trite that the proposed modifications tce tlrder are not irrevocable.
Notwithstanding the Inspector’s attempts to linhié tscope of the exercise, it appears to us
that submissions relating to Question 2, such as alient’s representations on public
nuisance, also fell to be considered by him: tredgted directly to the proposal to modify the
DMMO to record a BOAT.

53. Further or alternatively, we note that the Guaick provides at para.7.9 that:

“If we receive representations or objections to ph@posed modifications, we may
arrange a hearing, inquiry or exchange of writtegpresentations. Where a hearing
or inquiry is held, the Inspector will only be alie consider new evidence which
relates to their proposed modifications. The Inspecannot re-consider evidence
which has already been heard or presentear can he/she consider evidence which
is not related to the proposed modifications (saeagraphs 7.14 and 8.4 below).”
(Emphasis added)

54. The passage emphasised appears to undergmstiector’s approach and Mr Kind’s
submissions. In the Guidance, there is a footegpdaining that:

“The procedures for dealing with representationsdanbjections following the
advertisement of proposed modifications are basedhe principles established in
the High Court judgment Marriott v Secretary of t8tor the Environment, Transport
and the Regions (2000). More information on thdgjment can be found in Rights of
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Way Advice Note 10 which is available on the Inspate’s website.”

55. The judgment in that case, in fact, makes b $imitation. Although the theme of
the judgment was whether unmodified parts of a DMb&QId be considered in tandem with
objections to modifications, the matter of revisiti previous evidence was canvassed at
paras.99-105: at para.101, it was made clear ti@&ame re-presentation of evidence
previously considered was inevitable” and, at d€2. that “there was no reason why the
claimant should not have been able to submit tbatlasions in the 1998 decision letter
were erroneous in law”.

56. Moreover, although Rights of Way Advice Notesp@cifies that new evidence must
relate to the proposed modification, nowhere dbeayi that representations must be confined
to new evidence. Indeed, para.9 suggests the ppt& each type of inquiry, an Inspector
was obliged to consider any relevant evidence usicaimed by the terms of the objection or
representations which triggered the need for thaimy.”

57. In short, the Inspector misdirected himselflinyiting the scope of the exercise of
considering representations as to the proposedfivetibns. If your response is to place
emphasis on “themain issue”, implying that Question 1 was not thely issue that was
considered, then it is instructive to note thagrafrom four paragraphs limited to the issue
of noise (paras.33-36), the Inspector at para.3#015 June 2010 Order Decision dealt with
our client’s extensive further submission in jusskiagle sentence, noting that, “No new
evidence was submitted by the Green Lanes Prote@roup.” In fact, this demonstrates an
obvious failure to engage with our client’s furtseibmission, which contained a substantial
guantity of new evidence, as well as new analysis.

Ground 9 —Wednesburynreasonableness: various

General

58. A number of the Inspector’s factual conclusiappear to us to be unreasonable, in
the sense that they are logically contrary to thdemce before him.

Order Decision, para.15

59. In para.15 of his Order Decision, the Inspeatbaracterises Mr Cameron’'s 5
November 2009 Statement as simply “reiteratingphttern of transportation of slate from
the quarries”. However, in his statement Mr Cameeovery experienced local historian, not
only corrected the evidence given in the first imgas to use of the pass itself (para.6 of that
statement re Goldscope and Walna Scar quarriegysbhegave significant further evidence as
to:

* The pattern of use confirming that quarry traffrossed land which on the evidence was
known to have been in different ownership (para.6).

* The manner of transport (para.7).
» Cart use (para.8).
* Public rights (paras.11 and 12).

Order Decision, para.l16
60. It is common ground that there was extensivé wse historically and the central
issue between the parties was whether such usprivate. See:

* Mr Kind’s Rebuttal submission of 16 April 2009, pdkl and 12.
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* Mr Kind’s Rebuttal submission of 26 January 2018g2.

* Our client’'s submission of 10 January 2010, atparal.

* Mrs Mallinson’s submission of 16 January 2010, atp.16-23.
* Mr Cameron’s Statement of 5 November 2009, at phtak2.

61. At para.16 of his Order Decision, the Inspeotmtes that:

“In paragraph 35 of the interim decision, | conclddbat as the quarry workings and
that section of road used to transport the slateewia the same ownership, it was
likely that the quarry operators would have takéwit access by some form of
permission. | accept that there is some evidenat floposals to create new inter-
estate roads was resisted and that there is noeecel that the quarry operators on
one estate obtained permission to travel over #rallof the neighbouring estate.
However, the evidence submitted remains that Sjai@ried on one estate was
transported over tracks within that estate as nategaragraph 32 of the interim

decision.”

62. Quite apart from the evidence of resistancaew inter-estate roads being a small
part of the evidential picture as a whole, thisifpms appears to be unsustainable in light of
the further evidence that quarry traffic ran o\aerd that was in different ownerships. See:

* Our client’s submission of 10 January 2010, atpat21.
* Mrs Mallinson’s submission of 16 January 2010, atp.16-23.
 Mr Cameron’s Statement of 5 November 2009, at fara.

63. In particular, at para.13 of his 10 January28dibmission, our client drew to the
Inspector’s attention that:

“If W[alna]S|[car]R[oad] was private, then every qugroperator would have had to
obtain express consent in perpetuity (leases werenwonly for 14 years or more)
from all owners over whose land it might have tvél before it could enter into a
legal commitment to carry out quarrying and paytfesyalties. If it did not, it could
be partly or wholly landlocked. If there was akrthat such consent might be limited
in duration, it could be prevented from renewing iease, entailing loss of
investment’

64. Moreover, our client added at para.16:

“The fact that permissive access as a propositisnalmost inconceivable is
underlined by the fact of four separate landownensWSR alone, the number of
qguarries involved6 groups were identified by Mr Camerothe number of different
operators, the various dates of operation and theniber of different carriage route.”

65. Against the background of this further evidenitewas not reasonable (in the
Wednesburgense) for the Inspector to say at para.16 thatdéece submitted remains that
slate quarried on one estate was transported ogekst within that estate as noted in
paragraph 32 of the interim decision”.

66. This issue of fact, of course, combines witlouaid 1. In light of the Inspector’s
Interim Order Decision to upgrade the bridleway aoBOAT, the onus was on those
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contending for a BOAT to prove permissive use bwrgu operators prior to 1917: ie,
consistent with their case that MPV dedication frb®i7 to 1930 was effective and engaged
S.67(2)(e) NERCA 2006. The onus was not, in famtour client to prove that Walna Scar
Road had been used as a public carriageway prib®1@. However, the Inspector not only
appears to have disregarded weighty new evidentt®uti apparently engaging with it, but
also to have omitted to engage with the shift ndhus of proof.

Order Decision, para.1l7

67. At para.l7, the Inspector found that, “Contrémythe suggestion that there is no
reference in the quarrying records of an expresmigsion to use Walna Scar Road, the
leases referred to appear to provide such permissiAgain, this appears to us to be
misconceived and illogical.

68.  There is no dispute that there was consentiwidfases to use roads within the land
demised by those particular leases. The pointssuei is whether quarry operators had
permission from othelandowners to use Walna Scar Road in respect o$ pé that road
which the quarry operators neither owned nor leage@dm the last sentence of para.30 of his
15 June 2010 Order Decision, the Inspector appesr® have been alive to that distinction,
despite it being pointed out at para.35 of oumtige10 January 2010 submissions.

Order Decision, para.25

69. At para.25, the Inspector dismissed Mrs Matlifis submissions as to a December
1894 Minute among the highway maintenance recdrdsshe had examined. The Minute
referred to a complaint about the “bad state” ofivde&Scar Road by a representative of one
of the quarrying companies and that the High Fuwndgghway Board noted that the
complaint was asked “to contribute towards the memiance on the grounds that it was
extraordinary traffic’. So, at para.25, the Indpeevrote:

“ Generally speaking, “extraordinary traffic” is thathich is over and above the type
of traffic for which the highway authority has tcaimain a way and which has a
negative impact upon the public’s ability to use ttay. From the little that is known
regarding this complaint, the “extraordinary tradfi referred to in the 1894 minute
which damaged the road is likely to have been queart traffic, which suggests that
wheeled traffic along Walna Scar Road was not awrsd to be the normn my
view, the minute supports the remainder of theenadd that suggests that the public
did not use the road with vehicles prior to thelggrart of the twentieth century.”
(Emphasis added)

70.  The Inspector here appears to be drawing tstendiion, again, between quarry use
and any public use, which we have criticised abowtoreover, he appears not to have
addressed his mind to the central points: thatctiraplaint came from the quarry manager
himself; that there was a public liability to repand a request for contribution; and that,
together, these strongly indicated that public eelair rightsper sewere not in question.
The Inspector also had before him evidence fronClslmeron, which suggested that damage
may have been due to thatureof the traffic: the use of sledges dragged behartsc

Order Decision, paras.28 and 29

71. In his 2009 Interim Order Decision, the Inspeatonsidered Finance Act 1910
evidence very briefly as the evidence before hins s@ant, concluding that, “No claim was
made for a reduction in site value due to the erist of a right of way”. (See para.18 of the
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Interim Order Decision.) He went on to mentiorhars section at one end wholgnclosed
within private ownership which in his view was “nasually considered to be indicative of
the existence of a public carriageway”.

72. Mrs Mallinson, in response, produced complétaice Act 1910 records with her 16
January 2010 submission, showing (i) that the nitgjof the route was covered by 6” maps
which embrace public roads, including main roadghout distinguishing between them and
private landholdings and (ii) that the larger maged at the urban eastern end, combined
with highway authority records, supported publiticaelar status. Our client, at paras.76 -
79 of his 10 January 2010 submissions, carefulysed the import of the Finance Act 1910
evidence and in particular as to why mention ofctgmation road” in respect of one plot
(relied on by the Inspector at para. 28)s verylikely to have been wrong.

73. From the contents of paras.28-29, the Inspegipears simply not to have addressed
his mind to these submissions.

G. Remedy
74. If our client requires to pursue his appeal arn&chedule 15, para.12 to the
Administrative Court, he will seek:

74.1 An Order quashing the DMMO as modified by the Irdpe (There is no separate
power simply to quash the Order Decision.)

74.2 Declaratory relief as to the Inspector’s errorsam and fact, in particular relating to
common law inferred dedication; to public nuisanaed to the scope of further
submissions pursuant to Schedule 15, para.8 anddpectorate’s Guidance.

74.3 Costs.

75.  To avoid the cost of proceedings, we invite yoyour response to this letter to agree
to the quashing of the DMMO - subject, of coursethte satisfaction of the Court as to
reasons. We confirm that we are, in those circantss, instructed to liaise with you in the
production of a draft Order and a Statement of &tatjustifying the making of that Order.

In those circumstances, we will, of course, seakctant’s costs on the standard basis.

H. Reply

76. Given that the limitation period for making appeal under Schedule 15, para.12
WCA 1981 is only 42 days from the date of the roticven under Schedule 15, para.11, we
invite your response by 4:30pm on 27 July 2010.e fbrmal timeframe for response to a
letter of claim under the Judicial Review Pre-attidrotocol is 14 days. Given that a
claimant has three months, rather than six weekkjnwhich to commence judicial review
proceedings, the request for a response by 2720119 is reasonable.

77.  We put you on notice that we propose on 28 2008,0 to instruct Counsel to settle
proceedings. This notice is intended to enable tpoooncede the claim promptly without
incurring any additional adverse liability to payralient's Counsel’'s costs.

78.  When you respond, we invite your confirmatibattyou concur with our calculation
that the latest date on which proceedings canduedsis 12 August 2010.
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l. Nature of client retainer
79. Please note that we are instructed pursuamtConditional Fee Agreement, which, in
the usual way, incorporates an uplift/successffeariclient succeeds in this matter.

80. Please acknowledge receipt by return and pldaséfy the lawyer who will have the
conduct of this matter on your behalf.

Yours faithfully
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