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Introduction

This is a response from Michael Simkins LLP to the Ministry of Justice Consultation Paper Costs

protection in defamation and privacy claims: the Government’s proposals (“the Proposals).

In this response, we take each question in turn, commenting only on those where we feel our

experience may provide some insight. By necessity there is some overlap between our answers.

Before moving to the detail of the answers, there are some initial points which relate to several of

the questions and which we felt it appropriate to address at a preliminary stage.

This is that whilst we believe that the proposals in general are a good thing, there is a common

misconception (albeit not one necessarily shared by the Proposals) that publication proceedings

tend to be brought by ‘wealthy celebrities’, and that therefore there is an equality of arms between

such persons and national media organisations.

In our experience, the fact is that those bringing a complaint over an issue which impacts upon their

reputation tend to be in a far weaker position than defendants in this area of law. This is especially

the case where national or international media groups are concerned, given that in those

circumstances a claimant of even relatively substantial means will be in a far weaker position than

the media organisation. Defendants tend to have more money than claimants in the majority of

cases in this area, and in many cases have very substantially more.

Such weakness stems from not just a financial resources perspective, but also because the media

defendant will have very significant in-house legal and commercial expertise to assist with defending

any claim, together with external lawyers who will often be able to work at discounted rates (due

the large volumes of work they receive from the media organisation).

This inherent unfairness can remain present, in certain circumstances, even against publishers who

might appear to be small and/or local organisations but which are backed by the financial and legal

resources of a much larger parent company.

None of these advantages are available to the claimant, who must find a firm of external lawyers,

educate themselves in the legal process, and pay the normal hourly rates of a firm of solicitors who

are unable to reduce their hourly rates in a way in which a bulk firm might be able to do. This means

that – again, based on our experience - there is already an inherent unfairness in the system (despite

regular media claims to the contrary). We ask that the rest of our response is read with this

overarching point in mind.

1. Do you agree with the scope of the protection? If not, what should it cover?

We are in agreement with the general principle that those of less means ought to be able to

protect their reputations, including by bringing a claim if necessary.

We note that the example given (at paragraph 17 of the Proposals) of the type of behaviour

which ought to be discouraged refers to the “pursuit” of weaker claims by the wealthy. This

(perhaps) suggests that it is the complainant who ought to be discouraged. Whilst we agree that

inappropriate behaviour ought to be discouraged, we would note that it is very often the case



that rather than it being the complainant pursuing a weak claim, it is wealthy media

organisations who unnecessarily elongate legal proceedings in this field by trying to defend

claims without any real prospect of success which regularly leads to vastly increased costs and

distress for the wronged party.

Turning to what types of case are covered by the proposals, we would observe that when

dealing with claims in this field it is by no means unusual for there to be a very significant

overlap between matters which fall within the Proposals’ definition of “publication and privacy

proceedings” and other issues, such as copyright. This is especially the case in privacy and

breach of confidence cases, where the misuse of documents or photographs belonging to a third

party is a common theme.

We anticipate that in such cases it will be difficult to fairly distinguish between those issues

which fall within ‘publication and privacy proceedings’, and those that don’t.

2. Do you agree with this process? If not, how should it be improved?

It is pleasing that the Government recognises that there can be a disparity between the relative

means of each party in defamation cases, though we again note that the example given at

paragraph 24 of the Proposals could create an impression of the parties having equal means.

For all of the reasons above, the reality is that even a ‘wealthy celebrity claimant’ is likely to be

of vastly less means than a national newspaper.

In terms of the process, we suspect that much of the devil is likely to be in the detail. For

example, the Proposals are not clear as to whether it is open to the parties to come to an

agreement between themselves concerning cost protection or whether the court must be

involved in the process in each case. Further, the Proposals are unclear as to when notice of

intention to apply for cost protection should be given – the draft rules state that an application

can be made at any time, but it is not clear whether there will be any penalty for making an

application at a late stage of the proceedings, for example.

Finally on this point, we note the proposal for a statement of assets to be provided by the

applicant. We believe that this could act as a serious deterrent for claimants in this field. If this

were to amount to a requirement that complainants must provide full disclosure of their

personal finances to the defendant(s) – particularly in the case where a media defendant is

involved – then absent any limitation on the use that could be made of such information it will

be extremely unattractive for complainants to provide those details. Few people would wish to

see details of their personal finances in the public domain and commented upon, especially

when (in the case of high profile persons) details of those finances could potentially be reported

in a salacious manner.

In short, we believe that forcing those who wish to apply for cost protection to open up their

personal finances to public scrutiny is likely to be a very high deterrent, which would amount to

defeating the purpose of introducing the scheme in the first place.



3. Do you agree with the approach of allowing full costs protection for those of modest

means, partial (capped) protection for those in the ‘mid’ group, and no costs protection for

those with substantial means? If not, what alternative regime should be adopted?

It seems appropriate to distinguish between groups of particular means, if it can be determined

fairly and without unfairness to the parties.

4. Should there be any further clarification of the level of means for each group? If so, what

level of means would be appropriate?

Certainly it seems to us as though there ought to be at least some guidance as to what level of

assets might place a party in a particular group, or alternatively exclude them from it. However

we recognise that to do so brings with it its own problems, such as precisely what assets ought

to be included in any assessment, and the basis on which such amounts are adjusted for

inflation.

5. Do you agree that the test of ‘severe financial hardship’ is the right test to exclude the very

wealthy – whether individuals or bodies (including, for example, national newspapers that

report a loss)? If not, what is the appropriate test?

‘Severe financial hardship’ is on our view a better test than ‘financial hardship’. Again we

wonder whether it might be appropriate to try to place some qualification on what amounts to

serious financial hardship.

6. Do you agree that a party in the ‘mid’ group should pay a ‘reasonable amount’? If not,

what is the appropriate test?

7. What factors should be taken into account in determining what is a ‘reasonable amount’

for a party in the ‘mid’ group to be liable for?

This seems appropriate to us.

8. What evidence do you have on the legal costs for claimants and defendants in defamation

cases? We would be particularly interested in the average level of costs for each party and

how this varies across cases.

9. What evidence do you have on the financial means of claimants and defendants in

defamation cases?

In our experience it is common for claimants to undergo far more financial hardship than

defendants in publication proceedings for all of the reasons given in our answers to questions 1

and 2 above.
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