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16 June 2017 

Dear Mr Bimmler, 
 
Thank you for your email of 7 April 2017 to the Scotland Office regarding your request for 
information under the Freedom of Information Act (the “Act”). You requested: 

‘any internal note, paper, advice, memorandum, briefing or ministerial submission held in 
your records which discusses the Scottish Government's legal powers to hold a referendum 
on Scottish independence, whether binding or advisory, without asking the UK Government 
for permission to do so.’ 

You asked us to consider files from 1 January 2017. Earlier you had requested the same 
information from the last five years. 

I noted in my initial response to your request that under section 17(2), where a public 
authority is relying on a claim that any provision of Part II of the Act which relates to the 
duty under the Act to confirm or deny whether the authority holds the requested information, 
is relevant to the request, it must inform the requestor if no decision has been reached as to 
the application of those provisions. I have now considered the public interest and have set 
out my decision below. 

Section 35(1)(a) 

Under s. 35(1)(a) of the Act, public authorities are not under an obligation to release 
information if it relates to the formulation of government policy if it is not in the public 
interest to do so.  

Section 35 is a qualified exemption and we have considered whether the balance of the 
public interest favours our release of this material. There is a general public interest in 
disclosure of information both to increase public trust and engagement with the 
government. I also recognise that the decisions Ministers make may have a significant 
impact on the lives of citizens and there is a public interest in their deliberations being 
transparent.  

These considerations have to be weighed against a strong public interest that policy-
making and its implementation are of the highest quality and informed by a full 
consideration of all the options. Ministers must be able to discuss policy freely and frankly, 
exchange views on available options and understand their possible implications. The 
candour of all involved would be affected by their assessment of whether the content of the 
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discussions will be disclosed prematurely. If discussions were routinely made public there is 
a risk that Ministers may feel inhibited from being frank and candid with one another. As a 
result the quality of debate underlying collective decision making would decline, leading to 
worse informed and poorer decision making. Taking into account all the circumstances of 
this case, I have concluded that the balance of the public interest favours withholding this 
information. 

Section 28(1) 

Under s.28(1) public authorities are not under an obligation to release information if it could 
harm relations with other administrations in the United Kingdom and it is not in the public 
interest to do so. 

Section 28 is a qualified exemption and we have considered whether the public interest 
favours releasing the information. For the reasons set out above, we recognise that there is 
a general public interest in disclosure of information. On the other hand, there is a very 
strong public interest in maintaining good relations between the government of the United 
Kingdom and the other administrations in the United Kingdom. We have determined that 
given all circumstances of the case, the public interest in not releasing the information 
outweighs the public interest in disclosure. 

Section 42 

Information you have requested is being withheld because it is exempt under section 42 of 
the Freedom of Information Act. We have set out the general public interest in disclosure 
above. There is also a definite public interest in understanding the legal justification for 
decisions taken by government. 

Against this there is a strong public interest in protecting the confidentiality of 
communications between lawyers and their clients. This is a general principle that applies 
across society, not just within government, and promotes respect for the rule of law by 
encouraging clients to seek legal advice and allowing for full and frank exchanges between 
clients and their lawyers. It is particularly important for the Government to seek legal advice 
in relation to sensitive and difficult decisions, and for any advice given to be fully informed 
and fully reasoned. Without confidentiality, clients might fear that anything they say to their 
lawyers, however sensitive or potentially damaging, could be revealed later. They might be 
deterred from seeking legal advice at all, or from disclosing all relevant material to their 
lawyers. Or the advice given may not be as full and frank as it ought to be. Taking into 
account all the circumstances of this case, we have determined that the balance of the 
public interest favours withholding this information. 

If you are unhappy with the service you have received in relation to your request and you 
wish to make a complaint or request a review of our decision, you should write to: 
 
 
FOI Officer 
1 Melville Crescent 
EDINBURGH 
EH3 7HW 
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If you are not content with the outcome of the internal review you have the right to apply 
directly to the Information Commissioner for a decision. The contact details are: 

Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow 
CHESHIRE 
SK9 5AF 
 
If you have any queries about this response, please contact me. 

Yours sincerely, 

 

Guy Arnold 

 

 
 
 




    

  

  
