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REPORT OF THE COMMIITEE ON DEFAMATION 

To the Right Honourable the Lord Elwyn~Jones, 
Lord High Chancellor of Great Britain, and 

the Right Honourable Ronald King Murray, Q.C., M.P., 
Her Majesty's Advocate. 

INTRODUCTION 

Terms of reference 
1. In June.l971 this Committee was appointed with the following terms of 

reference:-
"To consider whether, in the light of the working of the Defamation 

Act 19521, any changes are desirable in the law, practice and procedure 
relating to actions for defamation". 

2. These terms are extremely wide, and apply, unlike the terms of reference 
to our predecessors, the Porter Committee, to Scotland as well as to England 
and Wales. 

3. Detailed and obscure though it may have seemed at first, we have found 
our task fascinating and we have some substantial reforms to suggest for your 
consideration. 

4. This matter is not for lawyers alone, and although we are only ten we 
wear twenty~one hats; one High Court Judge (who specialised in defamation 
when at the Bar), one Judge of the Court of Session, the Chairman of the 
British Council, one Chancellor of a University, one headmistress, one· Justice 
of the Peace, two journalists, an expert in broadcasting, two barristers (one a 
Queen's Counsel specialising in defamation), one publisher, one retired County 
Court Judge, one solicitor specialising in literary matters, one playwright, one 
television writer, three authors, one lately plaintiff and one lately defendant in 
actions for defamation (both of whom happily were successful). 

Call for evidence 
S. In July 1971 we prepared a memorandum covering what seemed to us at 

that time the salient points of the law, practice and procedure relating to actions 
for defamation which certainly required to be considered by the Committee. 
We circulated this memorandum to a considerable number of organisations and 
individuals who, we thought, would or might have an interest in the matter, 
asking for their views on the points covered by the memorandum, but empha· 
sising at the same time that these points were not exhaustive and were not 
intended to inhibit the scope of the evidence or any representations which it was 
desired to make to the Committee. We have encouraged the expression of all 
views and information on every aspect of this difficult subject. 

6. The Chairman circulated many of the judges of the High Court, the Court 
of Appeal and of the House of Lords personally asking them for their views on 

11952 c. 66. 



any changes and reforms in the law, practice and procedure of the law of 
defamation which appeared desirable. Similar steps were taken to obtain the 
views of the judiciary in Scotland. 

7. We also arranged for notices to appear in the press inviting the public to 
submit evidence. 

Response 
8. In all we received written submissions from 89 organisations and individ

uals. We took oral evidence both in London and Edinburgh from representatives 
of organisations, members of the judiciary, and individuals. Most of those who 
gave oral evidence had previously made written submissions. In all108 witnesses 
appeared before us. Some of the organisations were kind enough to give 
evidence on more than one occasion to help us as different points arose. Our 
oral sessions were held in private, but there was a shorthand transcript taken of 
the evidence given to us. The Committee met on 48 days. 

9. A complete list of all the organisations, members of the judiciary and other 
individuals who submitted memoranda or gave oral evidence is set out in 
Appendix I together with a note of some organisations which we invited to 
give evidence but which did not feel able or wish to do so. 

10. We also made inquiries about aspects of the law of defamation in certain 
overseas countries, in particular the countries of the European Economic 
Community and the United States of America. 

Rehabilitation of Offenders Act 1974 
11. On the 18th February 1974, we submitted an Interim Report dealing with 

the Rehabilitation of Offenders Bill, which had been in progress as a Private 
Member's Bill in the House of Commons. A copy of our Interim Report 
appears at Appendix XVIII2. A Bill in substantially the same terms was 
introduced in the next Parliament and has now passed into law in amended 
form. In view of the criticisms of the Bill made in the Interim Report, we wish 
to place it on record that many of these criticisms do not apply to the Bill as 
finally enacted, since important amendments were made to the clauses affecting 
the law of defamation. We think that the Act as amended should fulfil the main 
intentions of its protagonists, while at the same time preserving to a large extent 
a right to tell the truth. 

12. We ought perhaps to mention two matters. First, in chapters 6 and 7 of 
this Report, when discussing the defence of fair comment and privilege, we 
recommend that the term "malice" should no longer be used but should be 
replaced by a different test. Further, our recommendations with regard to the 
liability of joint publishers, where one or more of them is actuated by "malice" 
are consistent with these proposed changes. The relevant provisions of the draft 
Bill at Appendix III are similarly based on these recommendations. In section 
8 of the Rehabilitation of Offenders Act 1974 the term "malice" occurs twice. 
If our recommendations as to the use of the word "malice" are accepted by 
Parliament, we also recommend that appropriate amendments to replace the 

21nterim Report of the Committee on Defamation. Cmnd. 5571. 
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word "malice" should be made to section 8 (4) and (5) of the Act3. Secondly, in 
the course of our consideration of the Bill, our attention was drawn to the 
availability in Scotland of a legal remedy for the wrong of convicium (defined in 
Glegg on Reparation, 4th ed., p. 158, as "the wanton and malicious publication 
of some old scandal or some physical deformity"), and in particular to the 
treatment of this topic by Lord Kilbrandon in a valuable article entitled "The 
Law of Privacy in Scotland"4. That part of the article which deals with convicium 
is printed at Appendix IV. 

GENERAL REVIEW 

The Porter Committee and the origin of the Defamation Act 1952 

13. The Porter Committee was appointed in March 1939 and its activities 
were suspended for six years owing to the Second World War. The Reports was 
presented to Parliament by the Lord High Chancellor in October 1948 and the 
Defamation Act which became law in 1952 was based on a Private Member's 
Bill. Some valuable suggestions by the Porter Committee never reached the 
Statute Book by reason of lack of time. 

Drafting the Report and its Appendices 

14. It seemed to us that it would be helpful to the reader of this Report if we 
set out succinctly in this introductory chapter our general recommendations 
both from the point of view of England and Wales on the one hand and of 
Scotland on the other. Subsequently we set out in successive chapters the 
considerations which have impelled us towards our various recommendations, 
supporting them where necessary by Appendices containing such of the 
reasoning as may be too technical to be palatable generally. Finally, after a 
more extended Summary of Recommendations with the appropriate references 
to the text attached thereto, we exhibit (at Appendix III) a draft Bill which 
would in our view give effect to our recommendations if they should find favour. 

Assimilation of the law of England and Wales and the law of Scotland 

15. We have at all times been aware of the inconvenience arising when the 
Jaw is different in Scotland from that in England and Wales, particularly as 
the Act which we are required to consider applies to both jurisdictions with 
minor exceptions. Accordingly we have striven towards assimilation wherever 
it has appeared practicable. 

16. Each chapter of this Report looks at the matter from the point of view 
first of England and Wales and then of Scotland in order to emphasise that both 
have had individual and separate consideration. 

The Porter Committee's recommendations 

17. Although we make a substantial number of recommendations, there are 
not very many matters where we are in disagreement with the Porter Report. 

3 Since this Report was prepared, one of our members has suggested that the plaintiff in 
order to establish mali~ under this section, must prove that the dominating or overriding 
motive of the publication by each defendant he sought to make liable was to injure the 
plaintiff's reputation, but the Cotrunittee has had no opportunity to consider this suggestion. 

4 Cambrian Law Review, Vol. 2,1971,p. 39. 
5 Report of the Committee on the Law of Defamation; Cmd. 7536. 
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Major points of disagreement 

18. There are, however, four major points where the Reports do differ:-

(a) We recommend that slander be assimilated to libel for the purpose of 
civil defamation proceedings in England and Wales, as it is in Scotland. 
We doubt if many people to-day would disagree with this view, which 
was that of a distinguished minority of the Porter Committee (Professor 
E. C. S. Wade, LI.D., and the late Mr. Richard O'Sullivan, K.C., a 
former Editor of Gatley on Libe/6). In the chapter on Criminal Libel 
(chapter 16) we have made it plain that, although we are recommending 
the retention of the crime of libel, this is to apply only to matters 
published in permanent form and to broadcasting. 

(b) We recommend that in England and Wales trial by jury be ordered when 
the court in its discretion thinks it proper and that, if an application for 
a trial by jury is granted or refused, either party shall have a right of 
appeal to the Court of Appeal without leave. At present one party may 
force another to have a jury (save, in exceptional circumstances, where 
the hearing of the case would involve a prolonged investigation of docu
ments, when the court has a discretion to order trial by judge alone). The 
Porter Committee 7 which dealt with the matter only briefly 25 years ago, 
would not have agreed with this. Nor, it is fair to say, did a great many of 
the witnesses from England (and two of our non-legal members) agree 
with its. It is illuminating to turn to the evidence from Scotland where 
widespread disenchantment with the jury in civil actions was encountered. 
The remaining eight of us recommend that what Edinburgh thinks 
to-day London should think tomorrow, but we accept that this is an 
emotive issue, a decision on which, either way, will not in any manner 
affect our other recommendations. 

(c) We consider that the time has come to make the defence of innocent 
dissemination available to printers in appropriate cases. The Porter 
Committee did not accept that9. 

(d) We recommend for England and Wales some provision for near relations 
to sue within a short specified period for a declaration and an injunction 
in respect of a defamation published of a deceased person after death. 
With this the Porter Committee would not have agreedto. 

All these matters are dealt with fully in the body of this Report. 

The purpose of the Jaw of defamation 

19. The law of defamation has two basic purposes: to enable the individual 
to protect his reputation, and to preserve the right of free speech. These two 
purposes necessarily conflict. The law of defamation is sound if it preserves a 
proper balance between them. 

6 Cmd. 7536 p. 13 (footnote). 
7 Cmd. 7.536 paras. 157-160. 
a See the minority report of Mr. Kimber and Mr. Grisewood. 
9 Cmd. 7.536 paras. 114-llS. 

10 Cmd. 7.536 paras. 27-29. 
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Complexity of the present law 

20. The law of defamation has come under fire since the Act of 1952. It is 
said:-

(a) that cases are unduly long and unnecessarily costly, and that their 
results both as to liability and damages are unpredictable; and 

(b) that such a complicated body oflaw has been built up that the defeated 
litigant can often find some arguable point on which to appeal. 

There is much force in these criticisms and our recommendations will, we hope, 
if accepted, go some way to meet them. 

21. It is true that a mystique has come to be associated with this tort. It is 
also true that in some aspects the law of defamation has become unduly complex 
and technical. We have been at pains throughout our deliberations and in our 
recommendations to remove or reduce complexities and technicalities wherever 
possible. It must, however, be borne in mind that'some of the complexities stem 
from the need to maintain the balance between the individual's right to his 
reputation and the public interest to preserve free speech. 

General recommendations 

22. The nature of our principal recommendations may be summarised as 
follows:-

Definition of defamation (Chapter 1) 
23. In the hope of introducing some measure of simplification we have for 

the purpose of civil cases of defamation proposed a statutory definition of 
defamation for England and Walesll. 

Distinction between libel and slander (Chapter 2) 
24. In cases of spoken defamation it is sometimes necessary for the plaintiff 

to prove actual or special damage and sometimes it is not. In Scotland there is 
no distinction between libel and slander. We are recommending that actions for 
slander should be assimilated with libel so far as possible in England and Wales, 
for reasons set out in chapter 2. 

Innuendo and the meaning of words (Chapter 3) 
25. We have devoted chapter 3, which we have entitled "The Meaning of 

Words", to this troublesome subject. We recommend (inter alia) for England and 
Wales that it be enacted that a claim for defamation based on a single publication 
with or without a plea of a legal innuendo should constitute a single cause of 
action giving rise to only one award of damages. 

The Reference to the plaintiff (Chapter 4) 
26. We have given consideration to the question of abrogating or substantially 

amending the rule in Hulton v. Jones12 but we have decided against making any 
such recommendation, having regard to the substantial improvement in the 
position of an innocent defendant which we recommend in chapter 9. 

8 

11 See also the minority report of Mr. Kimber supported by Mr. Grisewood. 
tz [1910]A.C. 20. 

5 



Justification (Chapter 5) 

27. We recommend that:-

(a) in England and Wales the defence of justification should be renamed 
"Truth"; 

(b) the defendant should be entitled to refer to the whole of the publication, 
under a clause in the draft Bill designed to extend what is now section 5 
of the 1952 Act. 

Fair comment (Chapter 6) 

28. We recommendthat:-

(a) the defence of fair comment should be renamed "Comment"; 

(b) the term "malice" as used in rebuttal of this defence should be abolished, 
and instead the test should be whether or not the comment represented 
the defendant's genuine opinion; 

(c) the defendant should be entitled to rely on all relevant facts under a 
clause designed to extend section 6 of the 1952 Act. 

(d) the special exception excluding from this defence comments imputing 
base or sordid motives should be abolished; 

(e) the "rolled-up" plea should be abolished in England and Wales. 

Privilege (Chapter 7) 
29. We are recommending that the term "malice" as used in rebuttal of this 

defence should be abolished, and instead the test should be whether or not the 
defendant has taken improper advantage of the occasion in making the publica
tion complained of. 

30. We are also making a number of recommendations for the extension of 
the defence of privilege, namely:-

(a) Judicial proceedings 
For the avoidance of doubt we recommend that fair and accurate 
reports of judicial proceedings published contemporaneously by 
newspapers or broadcast should be declared the subject of absolute 
privilege. 

(b) Proceedings in Parliament 
We recommend that the term "proceedings in Parliament" within the 
meaning of Article 9 of the Bill of Rights 168813 should be defined by 
Statute in the terms and for the reasons given by the Second Report of 
the Joint Committee on the Publication of Proceedings in Parliament14 
in paragraphs 20-30 inclusive and in particular paragraphs 27 and 28 
(see Appendix X). We have some observations to make on the repetition, 
outside Parliament, of statements made within Parliament, and on 
television or sound broadcasts of proceedings in Parliament 

13 I Will. & Mar. sess. 2. c.2. 
14 (1969-70) H.L. 109; H.C. 261. 
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(c) Statutory qualified privilege 
We recommend that the statutory qualified privilege provided by 
sections 7 and 9 and the Schedule to the Defamation Act 1952 should be 
extended as provided by our draft Bill. 

(d) Credit bureaux or agencies 
We recommend that qualified privilege be extended to profit-seeking as 
well as to non-profit-seeking commercial credit bureaux. 

(e) Technical and scientific journals 
We recommend that there should be a statutory qualified privilege for 
articles concerning technical and scientific matters in genuine technical 
and scientific journals approved and registered with the appropriate 
authority. 

(f) Special defence of qualified privilege for newspaper reports 
The report of a working party of "Justice" (1965) on "The Law and 
the Press" recommended inter alia that there should be a statutory 
defence of qualified privilege for newspapers in respect of the publication 
of matters of public interest where the publication is made in good faith 
without malice and is based upon evidence which might reasonably be 
believed to be true, provided that the defendant has published upon 
request a reasonable letter or statement by way of explanation or 
contradiction and withdrawn any inaccurate statements with an apology 
if appropriate to the circumstances. We do not agree with this recom
mendation. Our views with regard to this proposal are set out in chapter 
7. We consider that under the existing law newspapers have wider rights 
than is generally appreciated. The special defence for newspapers 
proposed by the "Justice" Report has certain similarities with the law 
ofthe United States of Americaconcerningthe discussion or communica
tion of matters of public or general interest, to which reference is made 
in chapter 23. 

"Malice" by joint publishers (Chapter 8) 
31. We recommend that, subject to preservation of the doctrine of respondeat 

superior, a defence of fair comment or privilege shall not fail by reason only of 
the proof of "malice" on the part of any other person jointly responsible with 
the defendant for the publication, whether or not that person is also a defendant 
in the proceedings. 

Unintentional or innocent defamation (Chapter 9) 
32. Section 4 of the Defamation Act 1952 (unintentional defamation) has not 

proved in practice to be as useful as might have been expected. In particular 
the provision in sub-section 6, whereby the defence is not available to the 
publisher of words of which he is not the author unless he proves that the words 
were written by the author without "malice", has proved most inhibiting, while 
the requirements about affidavits seem to have rendered the defence unduly 
onerous. We recommend the repeal of this section and its substitution by another. 
The details of this and our full recommendations appear in chapter 9 and in the 
draft BilllS, 

lS See also the minority report of Mr. Rubinstein supported by Miss Clarke. 
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Multiple publications of the same libel (Chapter 10) 
33. We have considered the desirability of modifying the present law that 

every copy of a newspaper, book, or other written matter, or any television or 
sound broadcast is technically a separate publication to each reader or listener. 
We consider that the present law should be modified for the reasons set out in 
our Report and recommend that where proceedings in respect of a defamation 
have been concluded, the plaintiff should not be permitted to bring or continue 
any further proceedings against the same person in respect of the same or any 
other publication of the same matter without the leave of the court. 

Extension of defence of innocent dissemination (Chapter 11) 
34. We have received representations advocating the extension of the principle 

of innocent dissemination so that a bookseller should not be liable unless he 
knew that the publication contained a libel. We do not recommend such an 
alteration of the law. We do, however, consider that this defence should be 
available to printers. 

Translators (Chapter 11) 
35. We recommend that the defence of qualified privilege should be accorded 

to translators and interpreters provided that the words complained of have been 
translated in accordance with the sense and substance of the original. 

Special protection/or book publishers and authors (Chapter 12) 
36. We have endeavoured to alleviate the position of a book publisher or 

author who, at the request of a plaintiff, withdraws a book from publication or 
introduces corrections to it involving financial loss which cannot subsequently 
be recovered from the plaintiff if the latter is unsuccessful in his threatened 
proceedings. 

Corporate bodies (Chapter 13) 
37. We consider that actions in defamation by both trading and non-trading 

corporations and trade unions should be more strictly limited and so recommend. 

Damages and other remedies (Chapter 14) 
38. (a) Punitive and compensatory damages 

We recommend the abolition of punitive damages in England and Wales 
(in Scotland punitive damages are unknown). At present the common 
law allows a civil court or jury to punish a defendant in addition to 
compensating a plaintiff, in certain restricted categories of cases. 
We find this a repugnant concept. We would preserve compensatory 
damages, liable to be increased in amount where the high-handed 
conduct of the defendant has caused further injury to the feelings of the 
plaintiff. Where a plaintiff recovers damages against more than one 
defendant such damages should not be divided or apportioned between 
the defendants except as may be provided under the general law of tort 
relating to joint tortfeasors, and section 5 of the Law of Libel Amend
ment Act 188816 as amended by the draft Bill. 

161888c. 64 
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(b) Mitigation of damages 
We recommend that evidence of any matter, general or particular, 
relevant at the date of the trial to that aspect of the plaintiff's reputation 
with which the defamation is concerned should be admissible in 
mitigation of damages. This involves a change in the existing law. 
Our reasons for this change are to be found in chapter 14. 

(c) Interlocutory injunctions 
We recommend no change in the principle that, save in the most 
exceptional circumstances, interlocutory injunctions should not be 
granted in defamation actions. 

(d) Declaration actions 
We recommend that for the avoidance of doubt, it should be made clear 
either by statute or rule of court that an action for a declaration alone 
can be brought in defamation proceedings without the necessity for an 
additional claim for damages. 

Death in relation to defamation (Chapter 15) 
39. The Committee appointed by the Lord Chancellor in 1934 to consider 

the doctrine actio personalis moritur cum persona recommended its abolition 
with regard to actions for personal injury but recommended, without going 
very deeply into the matter, that the doctrine should be retained for defamation 
actionst7, However, for England and Wales, we recommend that:-

(a) the death of the defamer should not affect the rights of the defamed 
person; 

(b) where the person defamed started an action but died before judgment, 
damages, both general and special, should be recoverable by his estate; 

(c) where the person defamed dies without bringing an action, damages 
should be recoverable by his estate but limited to financial loss. 

This would place the law of England and Wales on the same basis as the law 
of Scotland. 

40. This recommendation led us to consider whether the law that no civil 
proceedings can lie in respect of defamation of the dead should be changed. 
We recommend for England and Wales, but not for Scotland, that there should 
be provision for certain near relatives to sue within five years of death for a 
declaration and an injunction. Two of our members dissent from these recom
mendationsts. 

Crimina/libel (Chapter 16) 
41. Prosecutions and threats of prosecutions for criminal libel are rare, but 

we have come to the conclusion that such proceedings still serve a useful purpose. 
It is possible, too, that, if our recommendation that punitive damages should be 
abolished is accepted, more prosecutions will be brought. For reasons which 
appear in detail in chapter 16 it is in our view to the public advantage that a 
person who is guilty of serious indefensible libel should be liable to be proceeded 

17 Cmd. 4S40. 
18 See minority report of Mr. Kimber and Mr. Rubinstein. 
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against under criminal law. This chapter does not apply to Scotland which has 
no law of criminal libel comparable to that in England and Wales. Curiously 
enough the Porter Committee, although mentioning criminal libel, in paragraphs 
23-32, only dealt with it in rejecting the suggestion made that criminal pro
ceedings should be available in cases of the invasion of privacy, defamation 
of the dead, and defamation of groups or classes of persons. However, the 
fact that the Report does not otherwise deal with criminal libel showed that 
the Committee was of the opinion that the crime should not be abolished. 
Although we are recommending that libel and slander should be assimilated 
we recommend that criminal libel should apply only to defamation in a 
permanent form and by means of broadcasting. 

Trial by jury (Chapter 17) 
42. (a) The arguments for and against jury trial are fully discussed in chapter 

17. We have given careful consideration to the strongly held views of 
those who support the present system, but we are firmly of the opinion 
that the existence of the present almost unqualified right of one party to 
force a jury trial on the other against his will operates in many instances 
contrary to the interest of justice and that this right should be modified. 
Accordingly we recommend that trial by jury be ordered where the parties 
both desire it or where the court in its own discretion, in the interest of 
justice, so decides. The party aggrieved by the court's granting or 
refusing to grant him a jury will have a right to appeal to a judge and 
a right without leave to appeal from him to the Court of Appeal. If our 
recommendations do not find favour, we recommend at least that the 
judge decides the amount of the damages, in the light of recommenda
tions to be made by the jury. We do not advocate the total abolition of 
juries in defamation matters; they should be the exception rather than, 
as at present, the rule. Unhappily this view is not shared by two of our 
members, Mr. Grisewood and Mr. Kimber, whose views are set out in 
a minority report. 

(b) In Scotland the right to jury trial in civil cases extends further than in 
England and Wales, and we are of the opinion that the trial of defama
tion actions cannot be considered in isolation; we, therefore, recommend 
that the whole question of civil jury trial there should be considered 
afresh at the earliest opportunity. 

Power of Court to Appeal to vary awards of damages (Chapter 17) 
43. In a case which is tried by a jury, whether or not it is to be left to the jury 

to decide the damages, the Court of Appeal in England and Wales should have 
power to substitute its own figure for damages instead of having to direct a new 
trial as at present. This could result in considerable saving of costs, and would 
bring the practice into line with trials by judge alone. We make no recommenda
tion for Scotland with regard to the Inner House's power to vary a judge's award 
of damages. 

Limitation (Chapter 18) 
44. We recommend that the limitation period for defamation ~ three years 

from the date of publication (provided that the court may ~jue leave to proceed 
out of time if it thinks it is in the interest of justice so t"' ·do). 
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For Scotland, we recommend that the limitation period for defamation be 
three years from the date of the defamation coming to the pursuer's notice 
subject to relaxation in cases of legal disability. 

Striking out and dismissal of actions (Chapter 19) 
45. We recommend that in England and Wales a defendant be entitled to have 

the proceedings against him dismissed for want of prosecution where no step in 
the action has been taken by the plaintiff for a period of one year, unless the 
court or a judge shall otherwise order, and that a plaintiff's right to issue a new 
writ in relation to the same cause of action should be limited by Rule. 

County court jurisdiction (Chapter 20) 
46. We consider that the county courts in England and Wales should have 

original jurisdiction to deal with matters of defamation within the prescribed 
limits in the same way as they have jurisdiction in relation to claims for damages 
for personal injuries. This extension would be of assistance to persons who wish 
to clear their name, but are ineligible for legal aid and are frightened of the costs 
of a High Court action against a rich and powerful defendant. We do not believe 
that this recommendation will lead to a spate of frivolous or trivial actions. 
In Scotland, the Sheriff Court already has jurisdiction to deal with defamation 
actions. 

Legal aid and advice (Chapter 21) 
47. It seems to us illogical to provide legal aid to obtain compensation for an 

injured body and not for an injured reputation. We are confident that Legal Aid 
Committees will refuse aid in trivial cases. Accordingly we recommend that legal 
aid be available in defamation as in other matters. 

Malicious falsehood (Chapter 22) 
48. We are only proposing minor amendments to the statutory provisions 

contained in section 3 of the Defamation Act 1952. 

49. We recommend the repeal and re-enactment in a different form of section 
14 (b) of the Defamation Act 1952 (which relates to actions for .. verbal injury" 
in Scotland). 

Comparative law (Chapter 23) 
50. Our reasons for being unable to recommend the adoption of the United 

States law for protecting discussion or communication upon matters of public 
or general interest are fully discussed. We also explain why we consider it 
unnecessary for plaintiffs in this country to have a statutory right of reply to a 
defamatory statement appearing in a newspaper or other publication comparable 
to the ,right of reply (droit de reponse) available to plaintiffs in, for example, 
some countries of the European Economic Community19, 

Legislative proposals 

51. Such recommendations will call for legislation. We have considered the 
question of codification. There is a wide variety of circumstances giving rise to 
questions relating to defamation. The risk that the draftsman of a code will 

19 See, however. footnote at the end of chapter 23. 
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overlook possible future cases is correspondingly great. The risk of inadvertent 
injustice inherent in any codification is peculiarly serious in this branch of the 
law and outweighs any possible advantage of codification. Whilst we do not 
recommend codification of the law of defamation, we do recommend that our 
proposals be embodied in a statute to take the place of the 1952 Act.20 

52. This will involve a partial codification superimposed upon the living 
common law which it modifies in those respects in which we find it defective. 

53. It will be necessary to re-enact those parts of the 1952 Act which are not 
in substance affected by our recommendations. Some of the sections require 
minor adaptations to conform to our other proposals. In addition our proposed 
clause 32 of the draft Bill modifies section 11 of the 1952 Act which we think 
was unhappily worded. We also propose repealing the Law of Libel Amendment 
Act 1888 but re-enacting section 5 of that Act (relating to consolidation of 
actions) in a revised form21, The other surviving sections of the 1888 Act are 
incorporated elsewhere in our draft Bill. Finally, some of our recommendations 
will, if adopted, involve changes in the Supreme Court and County Court Rules, 
but these will be a matter for the appropriate Rules Committees. 

Special note on Scotland 
54. Actions for defamation are uncommon in Scotland at the present time, 

although this was not so in the nineteenth and early twentieth centuries. We 
heard evidence indicating that not more than one such action per year has been 
tried in the Court of Session over the past 15 years, with perhaps rather more in 
the Sheriff Court, particularly the Glasgow Sheriff Court. The reasons for this 
are obscure. It may be associated with economic circumstances, and it is quite 
likely that the present high cost of litigation, coupled with small awards of 
damages in the past, is a material factor. At all events this aspect of the law is not 
one which in modern times has attracted much interest or any spontaneous call 
for reform. 

55. The modern Scottish action for defamation combines two remedies which 
have different origins in the civil law and which in the early history of Scots law 
were distinct. The first of these remedies afforded solatium for injury to feelings 
caused by insult, and the second of them gave a right to damages for injury to 
reputation as an economic asset. The law has, however, come to be much 
influenced by the law of England. In topics concerned with holding the balance 
between media of communication and the rights of private individuals, such as 
privilege and fair comment, it is naturally right that the laws of the two jurisdic
tions should be the same. The Defamation Act 1952 applies to England and to 
Scotland alike, subject only to those provisions which are concerned with the 
distinction between libel and slander, which is not recognised in Scotland, and 
with the amendments of the Law of Libel Amendment Act 1888, which is likewise 
inapplicable to Scotland. 

56. In these circumstances, the majority of our recommendations for the 
reform of the law of England, where defamation is a matter of greater topical 
interest, are considered to apply with equal validity to the law of Scotland. 

20 See draft Bill at Appendix III of this Report. 
21 See also para. 350 below. 
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The exceptions relate to those aspects of the law of Scotland which remain 
distinctive, to spheres where it is proposed to assimilate the law of England to 
that of Scotland, for example, by abolishing the distinction between libel and 
slander, and to the distinctive practice and procedure of the Scottish Courts. 

Terminology 
57. It wiJJ be seen that we have proposed a number of changes in terminology, 

("Truth" for "Justification" in England and Wales, "Comment" for "Fair 
Comment", abolition of the term "Malice") but for convenience and to avoid 
confusion, we have normally used the old terminology throughout this Report, 
except when the context otherwise requires. 
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CHAPTER! 

DEFINITION OF DEFAMATION 

ENGLAND AND WALES 

Various Definitions Applied 
58. Since 1936 the text-books, while emphasising that there is no one satis

factory test, have tended to favour the dictum of Lord Atkin in Sim v. Stretch22 
who defined defamation in the following terms, namely:-

"W auld the words tend to lower the plaintiff in the estimation of right
thinking members of society generally?", 

and juries have been instructed and judges have instructed themselves accord
ingly. But it is a commonplace that there is no completely satisfactory definition. 

59. The late Sir Hugh Fraser propounded the following suggestion:-

"A defamatory statement is a statement concerning any person which 
exposes him to hatred, ridicule, or contempt, or which causes him 
to be shunned, or avoided, or which has a tendency to injure him 
in his office, profession, or trade23." 

60. This proposal was judicially approved by McCardie, J., in Myroft v. 
Sleight24. But it is clearly too wide, for it would include statements which are 
not defamatory, but which yet have a tendency to injure the person against 
whom they are directed in his office, profession or trade, for example, a prema
ture obituary notice of a medical practitioner, or a statement that a tradesman 
has retired from business. 

61. We have noted that in Youssoupoff v. Metro-Goldwyn-Mayer Pictures 
Ltd.25 Scrutton, L. J., expressed a preference for the language used by Cave, J., 
when describing what is defamation in Scott v. Sampson26, namely:-

"Speaking generally the law recognizes in every man a right to have the 
estimation in which he stands in the opinion of others unaffected 
by false statements to his discredit27 ;" 

22 (1936) 52 T.L.R. 669, p. 671. 
23 Fraser on Libel, 7th ed., p. 1. 
24 (1921) 37 T.L.R. 646, p. 647. 
2S (1934) 50 T.L.R. 581, p. 584. 
26 (1882) 8 Q.B.D. 491, p. 503. 
27 Slesser, L.J., in Youssoupofy. M_etro-Goldwy!'-¥a~er Pictures L~d: at p. 24, said: "not 

only is the matter defamatory if 1t bnngs the plamtdf mto hatred, r1d1cule or contempt by 
reason of some moral discredit on her part, but also if it tends to make the plaintiff be shunned 
and avoided and that without any moral discr~it on ~er p~." Slesser, L. J:, went on to say 
that it was for that latter reason that allegat10ns of msamty and of suffermg from certain 
diseases have been held to be defamatory. As for our views see Appendix V and the chapter on 
injurious falsehood (chapter 22). 
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62. But we find ourselves in agreement with the editors of Fraser on Libel 
when they submit that in using the word "discredit" Cave, J., was merely 
substituting a term that was equally imprecise and that in that respect his 
definition fails to define. Lord Atkin seems in his dictum to have taken the 
words of Cave, J., in Scott v. Sampson and adapted them to meet this criticism. 

Necessity for definition 
63. We take the view that the essence of a tort which "has shown remarkable 

stamina in the teeth of centuries of acid criticism28" is at least entitled to 
statutory definition and, in the hope of introducing some measure of simplifica
tion, we were of the opinion that the dictum of Lord Atkin was that upon which 
to work29• 

Recommendation 
64. We were at first divided as to whether we should propose:-

"a person is defamed when a matter is published which substantially 
injures his credit with right-thinking persons." 

"Substantially" was finally rejected as being too vague and too inhibiting to 
prospective plaintiffs. 

65. It was also represented to us that since Lord Atkin's speech many words 
have greatly altered in their meaning and emphasis, and phrases then in common 
use have now acquired inflections that convey emotive suggestions with which 
Lord Atkin and his contemporaties, on and off the Bench, might not now 
agree. "Right-thinking" could have political flavour; "society" might have a 
social meaning as well as referring to an organisation of persons. Accordingly 
for the purpose of civil cases we propose the following definition: 

"Defamation shall consist of the publication to a third party of matter 
which in all the circumstances would be likely to affect a person adversely 
in the estimation of reasonable people generally30," 

We have not suggested a definition of criminal libel (which we are recommending 
should be retained) having regard to the decision in R. v. Wicks31 to which 
reference is made in paragraph 433 of chapter 16. 

66. We should add that we have not arrived at our recommended definition 
without considering the dicta in the case of Youssoupo.ff v. Metro-Goldwyn
Mayer Pictures Ltd32. 

The Committee on Privacy's Views 
67. In July 1972 the Report of the Committee on Privacy (on which Mr. 

Grisewood also sat) was published33, Paragraph 71 thereof concluded with the 
words:-

"We believe that the concepts of defamation' and of intrusion into privacy 
should be kept distinct from one another." · 

28 See quotation in footnote 23 on p. 21 of Report of the Committee on Privacy (Cmnd. 
5012). 

29 See, however, paras. 17 & 18 of the Report of the Porter Committee (Cmd. 7536) who 
were of a different opinion. 

30 See, however, the minority report on this subject by Mr. Kimber. 
31 [1936] 1 A.E.R. 384 
32 See Appendix V. 
33 Cmnd. 5012. 

15 



68. With this sentiment we are entirely in agreement. The preceding para
graph, however, needs to be considered. It reads:-

"Placing someone in a false light is one of the four torts into which Dean 
Prosser has analysed the United States Law on privacy, which seem to 
have influenced the Nordic Conference [of International Jurists on the 
Right of Privacy (Stockholm 1967)] and they in turn the "Justice" Bill. We 
consider that placing someone in a false light is an aspect of defamation 
rather than privacy." 

The report than refers in a footnote to the existence of this Committee. 

69. We think that the definition which we have propounded would not be 
improved by introducing words such as "placed in a false light". It seems to us 
that when a person is placed in a false light he may be defamed: equally he may 
be accorded esteem which he does not deserve to enjoy. Accordingly it seems to 
us that the statement "placing someone in a false light is an aspect of defamation" 
is somewhat misleading. 

70. We entirely agree, however, with that part of paragraph 71 which 
says:-

"We were interested, in this connection, to learn of the development 
of case law on defamation and "false light" in the decisions of the Federal 
Court of the Federal Republic of Germany: defamation has lost its identity 
there as a separate tort and become fused into the broader tort of the 
infringement of the right of personality (Personlichkeitsrecht). To our 
mind there could be a real threat to freedom of speech if the safeguards 
for it that have been built into the law of defamation were to be put in 
jeopardy by the process of subsuming defamation into a wider tort which 
is implied by the doctrine of "false light". 

Bad taste 
71. Finally, it must be emphasised that bad taste is not the same as defamation. 

A case has been referred to us where a newspaper published a drawing of a 
well-known woman tennis player in the nude. This embarrassed her and was in 
lamentable taste. The artist was in effect saying "This is what I think she looks 
like without any clothes on." But no reasonable reader could have thought 
any the less of the unfortunate girl, and in our view the matter was more suitable 
for consideration by the Press Council to whom it was, in fact, referred. 

SCOTLAND 
72. In Scotland injury to the fame, reputation or honour of a person is a 

wrong for which reparation is due34. No special significance is attributed to 
Lord Atkin's formulation of the meaning of defamation in Sim v. Stretch3S, 

73. Further, the element of insult is an aspect of defamation in the law of 
Scotland in addition to damage to reputation, as exemplified by the circum
stance that a remedy is afforded where the communication of defamatory 
matter is to the complainer alone. 

74. It is therefore considered that a statutory definition of defamation is not 
required in Scotland, and that it might introduce unnecessary and undesirable 
complications. 

34 Stair's Institution of the Law of Scotland!. 9. 4. 
3S (1936) 52. T.L.R. 669. 
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CHAPTER 2 

THE DISTINCTION BETWEEN LIBEL AND SLANDER IN THE LAW 
OF ENGLAND AND WALES 

The present state of the law 

75. A defamatory statement is libel if it is in permanent form and slander 
if it consists in significant words or gestures. The practical difference is that 
libel is actionable per se, but slander is not actionable without proof of special 
damage, unless it falls within certain exceptional categories. 

76. The distinction was evolved at a period when methods of communcation 
were simple and unsophisticated. There was no difficulty in relegating to libel 
the written word, pictures and statues, and to slander the spoken utterance, 
mimicry and gestures generally. Modem inventions, however, have rendered 
the distinction antiquated and given rise to some nice problems. In Youssoupojf 
v. Metro-Goldwyn-Mayer Pictures Ltd.36 the Court of Appeal had no difficulty 
in holding that defamatory matter in a talking cinematograph film was a libel, 
but it has never been decided whether, for example, such matter recorded on a 
gramophone record or on tape constitutes libel or slander. The late Sir A. P. 
Herbert, in his story Libel at Sea, posed the question into which category it is 
proper to place defamatory messages communicated by flag signals in Inter· 
national Code, which remain hoisted for some period of time and are not, 
like a semaphore message, purely transitory. It is suggested that sky-writing 
by an aeroplane may be libel, if defamatory, because the vapour takes some 
little time to disperse. The legislature has, not unnaturally, thought it proper to 
intervene in relation to certain media of communication. By section 1 of the 
Defamation Act 1952 it is enacted "For the purposes of the law of libel and 
slander, the broadcasting of words by means of wireless telegraphy shall be 
treated as publication in permanent form", it being provided by section 16(1) 
that references to words include references to pictures, visual images and gestures 
and by 16(3) that "broadcasting by means of wireless telegraphy., means 
publication for general reception by means of wireless telegraphy within the 
meaning of the Wireless Telegraphy Act 194937, The latter covers television 
as well as sound broadcasting. Further, section 4 of the Theatres Act 196838 
contains a similar enactment in relation to the publication of words in the course 
of a performance of a play, not being a performance given on a domestic 
occasion in a private dwelling (section 7(1)), or for purposes of rehearsal, or to 
enable the making of a record or cinematographic film, or for the performance 
to be broadcast or for its transmission to subscribers to a diffusion service 
(section 7(2)). 

36 (1934) 50. T.L.R. 581. 
37 1949 c. 54. 
38 1968 c.54. 
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77. The exceptional cases where slander is actionable without proof of special 
damage are as follows:-

(a) imputation of a criminal offence punishable with imprisonment, not 
including an offence for which imprisonment may be inflicted on 
non-payment of a fine which has been imposed; 

(b) imputation of a contagious or infectious disease likely to prevent other 
persons from associating with the plaintiff; 

(c) imputation of unchastity or adultery to any woman or girl-being a 
statutory exception introduced by the Slander of Women Act 189139, 
which also provides that "a plaintiff shall not recover more costs than 
damages unless the judge shall certify that there were reasonable grounds 
for bringing the action;" 

(d) imputation of unfitness, dishonesty or incompetence in any office, 
profession, calling, trade or business held or carried on by the plaintiff 
at the time when the slander was published. In relation to this exception 
it was formerly the law that words which imputed misconduct without 
actual or implied reference to the office, profession, calling, trade or 
business were not actionable per se even though the imputation would 
naturally tend to injure the plaintiff therein. Section 2 of the Defamation 
Act 1952 altered this by providing, "in an action for slander in respect 
of words calculated to disparage the plaintiff in any office, profession, 
calling, trade or business held or carried on by him at the time of 
publication, it shall not be necessary to allege or prove special damage, 
whether or not the words are spoken of the plaintiff in the way of his 
office, profession, calling, trade or business." 

The origins of the distinction 
78. Although attempts have been made from time to time to justify it on 

grounds of logic or juridical principle, it is well settled that the distinction 
originated from purely historical causes. These causes are dealt with in Appendix 
VI. 

79. In Thorley v. Kerry40 the distinction between libel and slander, and the 
consequences of the distinction, were regarded as irretrievably settled, though 
Lord Mansfield, C. J., professed himself unconvinced of the soundness of the 
distinction, saying that he saw no good reason why an action should lie for the 
written word which did not lie for the spoken. 

Past criticisms of the distinction 
80. Thirty-one years later, in 1843, a Report on the law of defamation was 

issued by a Select Committee of the House of Lords, (the members of which 
included Lords Brougham, Campbell, Denman, Abinger, Lyndhurst, Cottenham 
and Langdale), which, if acted upon, would have led to the abolition of the 
distinction between libel and slander. 

81. In 1902 a strong and convincing attack on the distinction was mounted 
by Frank Carr4t. Dealing with the supposed greater permanence of libel, he 
said "and yet for nine-tenths or more of English citizens, reputation depends on 

39 1891 c.51. 
40 (1812) 4 Taunt. 355. 
4118 Law Quarterly Reports 2SS p. 259. 
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what is said and not on what is written. As a ground of the dichotomy, the 
superior permanence commonly alleged is contrary both to reason and 
probability. The issue of a newspaper can be stopped, copies can be called in, 
an apology and a withdrawal can be put in chase of the libel; but who has ears' 
to trace the beginning of a slander, what tongue is loud enough to give it every
where the lie, or what injunction can prevent its multiplication iminitely or 
forever?" While this is expressed somewhat extravagantly, and is vulnerable to 
some criticism, it remains true that for most ordinary people reputation does 
depend on what is said about them. Further, it is an odd situation that the 
maker of a deliberately false and malicious public speech may not be liable in 
damages, but that a journalist who innocently reports it certainly will be. 

82. Since then it is probably true to say that no academic writer has supported 
the distinction, and it is certainly the case that many of the most eminent have 
condemned it. These include Sir William Holdsworth42 Spencer Bower43, 
Sir Frederick Pollock44, Professor E. C. S. Wade4S and Professor Winneld46. 

Comparative Jaw 
83. It is thought that the distinction is unknown in systems which are not 

founded on the common law of England and are thus uninfluenced by the 
historical circumstances referred to in paragraph 78 above. It never occurred for 
instance to Scottish Institutionalists or judges to draw any practical distinction 
between oral and written defamation, although there are signs of an early view 
that published libel, being most public and permanent, ought to be punished 
with greater severity47. In this system the injury to the feelings of the defamed 
person was from the beginning treated as the gist of the action. The distinction 
was likewise unknown to Roman law. 

84. Of those jurisdictions, based upon English law, which originally recog
nised the distinction, a number have had it abolished by statute. These include 
New South Wales and certain other states of Australia, and New Zealand. 

The Porter Committee's views 
85. This Committee by a majority favoured the retention of the distinction. 

The dissentients were Richard O'Sullivan, K.C. (former editor of Gatley on 
Libel and Slander) and Professor E. C. S. Wade. The Committee did, however, 
recommend the two piecemeal inroads on the distinction which were enacted 
by sections 1 and 2 of the Defamation Act 1952. Paragraphs 36 to 40 inclusive 
of the Committee's Report deal with the general aspect of the matter. It was 
accepted that the law was arbitrary and illogical, but the majority seem to have 
taken the view (upon what evidence is not stated) that, if all slanders were 
actionable per se, "the scope for trivial but costly litigation might be enormously 
increased" and this would "be likely to encourage frivolous actions." It was 
further stated that such actions would, and do, receive short shrift in Scotland 
with its continuous experience of a law under which libel and slander are treated 
alike. 

42 History of Eng/ish Law, Vol. 8, p. 378. 
43 Actionable Defamation, 2nd ed. 1923, p. 286-289. 
44 Law ofTorts, 13th ed., pp. 244, 249. 
4S 66Law Quarterly Reports 348. 
46 Tort, 5th ed., pp. 247, 255. 
47 Erskine's Institute of the Law of Scotland, IV.IV.Sl. 
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Conclusions 
86. The distinction between libel and slander is entirely attributable to 

historical accident, but for which it would never have come into being. It 
represents one of the few spheres (if not the only one) in which the forms of 
action continue to rule us from the grave. It renders this part of the law 
unreasonable and unnecessarily complicated and refined, carrying a host of 
rules and exceptions, derived partly from precedent and partly from statute, 
which are illogical, difficult to learn, and in certain applications, it must be 
added, unjust. To an outsider, at least, it appears contrary to normal concepts of 
justice that a personal enemy might with impunity carry on a deliberate and 
malicious campaign of oral vilification relating, let us say, to the sexual habits 
of a person who does not have a profession, calling, trade or business in which 
the campaign would be likely to injure him. Further, it would be impossible for 
the victim, being unable to aver and prove actual pecuniary loss, even to obtain 
an injunction to stop the campaign. On the other hand, if the loss of one dinner 
invitation could be proved, the victim could recover substantial and even 
punitive damages. I fin the case oflibel the plaintiff may be awarded such damages 
as will "compensate him for the distress, humiliation and annoyance which the 
libel has caused him"48, irrespective of any proof of actual pecuniary loss, it 
seems wholly unreasonable that the same should not be true of slander. 

87. It seems clear that the only reason why the distinction has not long ago 
been abolished is the existence in some people's minds of an apprehension that 
to do so would open the gates to a flood of petty "garden wall" slander actions. 
We think that this apprehension is unfounded in view of the fact that defamation 
actions play a small part in English and Scottish litigation. In fact in 1970-72 
the annual number of defamation actions set down for trial in London was 
under 100, whereas in Scotland only a handful of cases have been tried during 
these years. 

88. These figures do not suggest that either the English or the Scots are 
unduly prone to this type of litigation in modern times in spite of the substantial 
increase in overall population and literacy and an immense increase in the volume 
of publications through the media. Research would probably show that very 
many more defamation actions were brought annually in the latter half of the 
last century, and that the number has been steadily declining since the First 
World War. Broadly speaking, this has been the experience in Scotland. 

89. It is not strictly true to say that in Scotland frivolous defamation actions 
receive short shrift49 because in fact hardly any defamation actions are raised 
there, and few (if any) frivolous ones. If frivolous actions were to be started in 
England, there seem no a priori grounds for supposing that they would not 
receive short shrift. In fact, there is no good reason for supposing that abolition 
of the distinction would lead to frivolous actions. In the first place, the defence 
that words spoken by way of vulgar abuse or merely as a joke are or may not be 
actionable would remain. In the second place, the expense of litigation is now 
so great that even the most litigious of persons would surely hesitate before 
deciding to risk the very substantial liability that failure would involve. Even in 
the event of success, his irrecoverable costs might well prove burdensomeso. In 

48 per Salmon, L.J., inBroomev. Cassell and Co. [1971] 2Q.B. 354atp. 387. 
49 Porter Committee, Cmd. 7536, para. 40. 
so If Legal aid becomes available for defamation actions as we recommend (see chapter 21) 

we feel confident that it will not be granted in frivolous cases. 

20 



addition to these weighty sanctions, it is right to take into account that the 
would-be litigant may be expected to receive responsible professional advice, 
and that the judiciary may be expected to develop in quite a short space of time 
a climate adverse to frivolous slander actions. In this connection the extension 
of county court jurisdiction to include defamation cases, where not more than 
£1,000 damages are claimed, is likely to have a salutary effect. There is no doubt 
that such extension of the county court jurisdiction would be a reasonable and 
natural concomitant of the abolition of the distinction between libel and slander. 

90. Finally, it is right to take into account the evidence given to the Committee 
by Reynolds, J., Chairman of the New South Wales Law Reform Commission, 
and by Sir Denis Blundell, G.C.M.G., K.B.E., Past President of the New Zealand 
Law Society and now Governor-General of New Zealand. Both these eminent 
witnesses stated that the abolition in their respective jurisdictions of the distinc
tion between libel and slander had not resulted in any spate of petty slander 
actions. 

Recommendation 
91. That the distinction between libel and slander in civil proceedings in 

England and Wales be abolished and that slander be assimilated to libel for the 
purpose of such proceedings. 
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INTRODUCTORY 

CHAPTER 3 

THE MEANING OF WORDS 

ENGLAND AND WALES 

92. Defamation actions are usually about words. The meaning of the words 
at issue is probably the most important single factor in a defamation case, 
since it is of cardinal significance at a great many stages. Upon the meaning 
depends whether or not the words are defamatory and, therefore, whether or 
not the plaintiff has a claim at all. If they are defamatory, the nature of any 
defence which the defendant may plead depends on whether in their correct 
meaning they are statements of fact or expressions of opinion. If they are state· 
ments of fact, the defendant, in order to succeed on justification, must prove 
that they are true in their meaning; if they consist essentially of expressions of 
opinion, the defence of fair comment can succeed only if the defendant proves 
that in their meaning they are fair comment on a matter of public interest. 
Even if the defence is that the words were published on a privileged occasion, a 
question may arise with regard to the meaning of the words. Finally, if the 
plaintiff succeeds at the end of the day, the assessment of damages will depend 
substantially on the gravity of the defamation, which also hinges on the 
meaning of the words. 

THE CRITERION FOR DECIDING THE NATURAL AND 
ORDINARY MEANING 

93. It is well established that the criterion is the meaning which the ordinary 
sensible reader (or viewer or listener) would place upon the words, not the 
interpretation of the grammarian or philologist, and not the technical interpreta
tion which a lawyer might place upon them in construing a legal document. These 
principles were stated by Lord Reid in the House of Lords in the case of Lewis 
v. Daily Telegraph51 in a passage which has become a classic statement of the 
current Iaw:-

"There is no doubt that in actions for libel the question is what the words 
would convey to the ordinary man: it is not one of construction in the legal 
sense. The ordinary man does not live in an ivory tower and he is not 
inhibited by a knowledge of the rules of construction. So he can and does 
read between the lines in the light of his general knowledge and experience 
of worldly affairs. What the ordinary man would infer without special 
knowledge has generally been called the natural and ordinary meaning of 
the words. But that expression is rather misleading in that it conceals the 
fact that there are two elements in it. Sometimes it is not necessary to go 
beyond the words themselves, as where the plaintiff has been called a 
thief or a murderer. But more often the sting is not so much in the words 
themselves as in what the ordinary man will infer from them, and that is 
also regarded as part of their natural and ordinary meaning." 

Sl [1964]A.C.234p.2S8. 
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94. In addition to Lord Reid's two aspects of the natural and ordinary 
meaning (the literal meaning and the inference "read between the lines") it is 
often necessary or desirable, particularly in the case of long detailed defamatory 
publications, to crystallise the essence of the defamatory imputation complained 
of. 

95. The essential common characteristic of all these various aspects of the 
natural and ordinary meaning is that they are to be derived from the words 
in the context in which they are published, without the assistance of any special 
extraneous facts which might alter or extend their meaning52. Moreover where 
an inferential or crystallising meaning is placed upon the words, the purpose is 
to specify the meaning or meanings inherent in the words themselves in the 
context in which they are published rather than to extend them. An inferential 
or crystallising meaning has been rather unhappily christened as a "false" or 
"popular" innuendo. As a result of recent decisions in the Court of Appeal, 
more fully discussed below, a plaintiff seeking to rely upon such a meaning is 
in many cases obliged to plead it in his Statement of Claim. 

96. We would like to emphasise that the natural and ordinary meaning should 
be arrived at by considering the words not in isolation but with regard to the 
general background and in the context in which they are published. Thus, where 
the words are published in a national newspaper or are broadcast, the judge or 
juryman applying the criterion of the "ordinary man" is expected to place him
self in the shoes of the ordinary newspaper reader or viewer or listener; if on 
the other hand the words were published in a business letter, or in a specialist 
journal, the adjudicator must seek to represent the business reader in the first 
case and the specialist reader in the second. Thus in summing up to a jury a 
judge will traditionally invite them to place themselves in the position of the 
actual readers of the publication as a class and to say: "How would you in 
that position have understood the words?" 

THE "TRUE" OR "LEGAL" INNUENDO 
97. This arises where, by reason of some extraneous facts, not stated in the 

publication but known to the person or class of persons who read it, the words 
have some extended meaning beyond their natural and ordinary meaning. Such 
a meaning can only arise if the plaintiff can establish the existence of the facts 
known to a person or class of persons which give rise to the special extended 
meaning. Moreover, the plaintiff must not only plead the legal innuendo relied 
upon, but must also particularise in his statement of claim the extrinsic facts 
and matters relied upon in support of the legal innuendo53 under a rule intro
duced as a result of paragraph 166 of the Porter Committee's Reports4. 

98. To illustrate the difference between the "popular" and the "legal" 
innuendo, let us suppose that a publication stated that "Mr. X., the well
known barrister of 20 years' standing, was so starved of work that he has been 
driven to circularising a number of solicitors offering his services." The inference 
to be drawn from these words in themselves is no doubt that Mr. X is profes
sionally incompetent, and this meaning might well be relied upon as a "popular 
innuendo". But, in addition, it is a fact not stated in the article but known to 

52 See para. 97 below. 
53 Order 82, rule 3(1). 
54 Cmd. 7536, para.166. See also Grubb v. Bristol United Press [1963] 1 Q.B. 309 
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some persons who would read it that advertising by a barrister is professional 
misconduct which could lead to his being disbarred. Consequently, these 
extrinsic facts would support a "legal innuendo" that Mr. X had been guilty 
of professional misconduct rendering him liable to be disbarred. 

99. It has been established for over a hundred years55 that the legal innuendo 
constitutes a separate cause of action over and above the claim on the natural 
and ordinary meaning of words56, Thus, technically, a plaintiff who establishes 
that the words are defamatory both in their natural and ordinary meaning 
and by way of legal innuendo is entitled to two separate awards of damages. 
Nowadays, however, in practice, only one single combined award is usually 
given by agreement between the parties. 

THE INTENTION OF THE PUBLISHER 
100. It is well established that, in ascertaining the meaning which the 

ordinary reader would place upon words, the intention of the publisher is com
pletely irrelevant. Nor, in the case of the natural and ordinary meaning of the 
words, is it permissible to take into account or lead evidence concerning the 
natural and ordinary meaning which a reader or class of readers in fact placed 
upon the words, this being an interpretation exclusively within the province of 
the tribunal of fact having regard to the words in their context and nothing 
else. On the other hand, in the case of "true" or "legal" innuendoes, which 
depend upon extended meanings derived from extrinsic facts known to a person 
or class of persons, it is permissible and indeed usually necessary to call evidence 
to establish the existence of the extrinsic facts and the knowledge of a reader or 
class of readers. 

PROBLEMS AND ANALYSIS 
The natural and ordinary meaning 

101. Many aspects of this branch of the law are subjected to severe criticism 
by Diplock, L. J., in Slim v. Daily Te/egraph51, Having described the tort of 
libel as "artificial and archaic" in character, he said:-

"Libel is concerned with the meaning of words. Everyone outside a 
court of law recognises that words are imprecise instruments for communi
cating the thoughts of one man to another. The same words may be under
stood by one man in a different meaning from that in which they are 
understood by another and both meanings may be different from that which 
the author of the words intended to convey. But the notion that the same 
words should bear different meanings to different men and that more than 
one meaning should be 'right' conflicts with the whole training of a lawyer. 
Words are the tools of his trade. He uses them to define legal rights and 
duties. They do not achieve that purpose unless there can be attributed 
to them a single meaning as the 'right' meaning. And so the argument 
between lawyers as to the meaning of words starts with the unexpressed 
major premise that any particular combination of words has one meaning 

ss See Appendix VII. 
S6 Watkin v. Hall (1868) L.R. 3 Q.B. 396; Sim v. Stretch (1936) 52 T.L.R. 669. 
S1 [1968) 2 Q.B. p.171. 
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which is not necessarily the same as that intended by him who published 
them or understood by any of those who read them but is capable of 
ascertainment as being the 'right' meaning by the adjudicator to whom the 
law confides the responsibility of determining it. 

That is what makes the meaning ascribed to words for the purposes of 
the tort of libel so artificial. In the present appeal, although legal innuendoes 
(see Lewis v. Daily Telegraph (supra)) have been pleaded, no reliance has 
been placed in the argument upon them. The whole discussion has been 
about the 'natural and ordinary meaning' of the words used in the letters. 
What is the 'natural and ordinary meaning' of the words for the purposes 
of the law of libel? One can start by saying that the meaning intended to 
be conveyed by the publisher of the words is irrelevant. However evil 
the imputation upon the plaintiff's character or conduct he intended to 
communicate, it does not matter if, in the opinion of the adjudicator upon 
the meaning of the words, they did not bear any defamatory meaning. 
However innocent an impression of the plaintiff's character or conduct the 
publisher of the words intended to communicate, it does not matter if, 
in the opionion of the adjudicator upon the meaning of the words, they 
did bear a defamatory meaning. This would be rational enough if the purpose 
ofthe law oflibel were to afford compensation to the citizen for the unjusti
fiable injury to his reputation actually caused by the publication of the 
words to those to whom they were communicated. But although in assessing 
damages the courts now accept this as the purpose of the civil action (see 
Rookes v. Barnard [1964] A. C. 1129 and McCarey v. Associated Newspapers 
Ltd. (No. 2)[1965] 2 Q.B. 86) we refuse to accept its logical corollary that 
the relevant question in determining liability for libel is: What did those 
to whom the words were published actually understand them to mean? 
The best evidence of that would be the evidence of the persons to whom the 
words were actually published. Yet, save in exceptional cases where a 
'legal' innuendo is relied on, it is not even permitted to ask a witness to 
whom the words were published; What he did actually understand them to 
mean does not matter. This too might be rationalised on the ground that 
the publisher of the words ought to be responsible in law only for the 
injury caused to the plaintiff's reputation by those defamatory inferences 
which a reasonable man might draw from the words published, and the 
witness to whom the words were published may not have been reasonable 
in drawing the defamatory inferences which he in fact drew. But this 
rationalisation breaks down once it is conceded, as it has been by the House 
of Lords in Lewis v. Daily Telegraph (supra) that one man might be reason
able in drawing one defamatory inference from the words and another 
man might be reasonable in drawing another defamatory inference. Where, 
as in the present case, words are published to the millions of readers of a 
popular newspaper, the chances are that if the words are reasonably 
capable of being understood as bearing more than one meaning, some 
readers will have understood them as bearing one of those meanings and 
some will have understood them as bearing others of those meanings. But 
none of this matters. What does matter is what the adjudicator at the trial 
thinks is the one and only meaning that the readers as reasonable men 
should have collectively understood the words to bear. That is 'the natural 
and ordinary meaning' of words in an action for libel." 
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102. At the end of his judgment, having also criticised aspects of the rules of 
pleading in this field58, Diplock, L. J., concluded:-

"! venture to recommend once more the law of defamation as a fit 
topic for the attention of the Law Commission. It has passed beyond 
redemption by the courts." 

These are powerful criticisms. But the defects so trenchantly described seem to 
us inherent in a system which prescribes the criterion as the interpretation of the 
ordinary reader. We hold strongly that this is the correct test since it most nearly 
approximates to the actual meaning or meanings which the actual readers of 
the publication as a class are likely to have placed upon the words complained 
of. 

103. To import considerations of the intention of the publisher (where his 
intended meaning is something different from the interpretation placed on 
the words by the ordinary reader) would not only unduly complicate the task 
of the tribunal of fact, but would also introduce an element of meaning which 
ex hypothesi did not present itself to the ordinary reader; if the publisher fails 
to convey by his words the meaning he intended, he only has himself to blame. 
To allow the introduction of evidence as to the natural and ordinary meaning 
which various actual readers or classes of actual readers in fact placed upon 
the words would add heavily to the length and expense of trial, and would we 
think only cause confusion in the mind of the tribunal of fact. We accept the 
point that a given set of words may be understood in different ways by different 
readers. Nevertheless, we conclude that any change in this sphere would be 
more disadvantageous than the present system, in spite of its imperfections. 

Jrhelegalinnuendo 
104. Since the subject matter of a defamation action is one set of words, 

whether or not a legal innuendo is pleaded, we think justice can best be done if 
there is only one single award of damages. This ·would accord with the reality 
of the situation, and, in a jury trial, there is a risk that two separate awards 
may introduce an element of double counting. We therefore recommend that 
provision should be made that a claim in defamation based on a single publica
tion with or without a plea of a legal innuendo should constitute a single cause 
of action giving rise to only one award of damages. As a result the common 
practice to-day, achieved by agreement between the parties, will become manda
tory. This recommendation accords with the judgments of Denning, M. R., 
and Danckwerts, L. J., in Pedley v. Cambridge Newspapers Ltd.S9, where the 
speech of Lord Devlin in Lewis v. Daily Telegraph (quoted hereafter) was 
considered. 

The functions or judge and jury 

105. Where trial is by judge and jury, it is settled that the judge must, if 
asked, rule whether the words are capable of a defamatory meaning, or capable 
of any specific shade of defamatory meaning placed upon them by the plaintiff60. 
It is for the jury to decide whether or not the words bear the meaning or meanings 
which the judge has ruled they are capable of bearing. The judge should rule 

sa See paras. 108-116 below. 
59 [1964] 1 W.L.R. 988. 
60 Lewis v. D011y Telegraph. 

26 



that the words are capable of bearing the most severe meaning which a reasonable 
man who is neither unusually suspicious nor unusually naive could place upon 
the words6I. As a matter of law the judge's ruling may be given either in the 
presence or absence of the jury, though in practice nowadays it is normally 
given in the absence of the jury. 

106. We are in favour of retaining in jury trials the ultimate control of the 
judge by preserving his obligation to rule whether the words are capable of 
any defamatory meaning, and also of ruling whether they are capable of any 
specific defamatory meaning relied on by the plaintiff. The former ruling, where 
appropriate, is likely to save both time and costs in hopeless cases; the latter 
ruling can only help the jury to concentrate on the real issues between the 
parties. However, we think that the present practice of making the ruling in the 
absence of the jury should be made mandatory by rule of court. 

107. We should add that, where trial is by judge alone, we think that any 
separate ruling is plainly unnecessary, thus following the views expressed by 
Diplock, L. J., on this point in Slim v. Daily Te/egraph62. 

PLEADING OF MEANINGS-PRESENT LAW 
The natural and ordinary meaning 

108. Until a series of decisions by the Court of Appeal in 1972 and 197363, 
it was generally held adequate to set out the words themselves without specifying 
any "popular" innuendo, even though the plaintiff intended to rely on inferential 
meanings; however, it was common for the popular innuendo to be pleaded where 
a plaintiff intended to rely upon it. This has not always been the case. After the 
Porter Committee had reported in 1948, recommending pleading of the facts 
and matters relied on in support of a legal innuendo, the pleading of popular 
innuendoes was frowned on, and indeed popular innuendoes were frequently 
struck out on the ground that they constituted pleaded legal innuendoes unsup~ 
ported by extrinsic facts64, 

109. However, in the case of Lewis v. Daily Telegraph at p. 280 Lord Devlin 
stated:-

"The consequence of all this is, I think, that there will have to be three 
paragraphs in a statement of claim where previously two have served. In 
the first paragraph the defamatory words will be set out as hitherto. It 
may be that they will speak for themselves. If not, a second paragraph 
will set out those innuendoes or indirect meanings which go beyond the 
literal meaning of the words but which the pleader claims to be inherent 
in them. Thirdly, if the pleader has the necessary material, he can plead a 
secondary meaning or legal innuendo supported by particulars under Order 
19 rule 6(2). Hitherto it has been customary to put the whole innuendo 
into one paragraph, but now this may easily result in the confusion of two 

61 per Lord Reid in Lewis v. Daily Telegraph at p. 259. 
62Atp.l75. 
63 Allsop v. Church of England Newspaper [1972] 2 Q.B. 161 [1972] 2 W.L.R. 600 s. & K. 

Holdings Ltd. & Others v. Throgmorton Publications Ltd. and Another [1972] 3 A.E.R. 497 
[1972] 1 W.L.R. 1036. D.D.S.A. Pharmaceuticals v. Times Newspapers Ltd. [1973] 1 Q.B. 21 
[1972] 3 A.E.R. 417. Associated Leisure v. Associated Newspapers 23rd March 1972 C.A 
Transcript pages 30-32 No. 95. London Computer Operators Training and Others v. B.B.c: 
{1973] 1 W.L.R.424. 

64 See, e.g., Grubb v. Bristol United Press. 
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causes of action and in consequent embarrassment. The essential distinction 
between the second and third paragraph will lie in the fact that particulars 
under the rule must be appended to the third." 

110. None of the four other speeches in Lewis v. Daily Telegraph laid down 
any principles in this sphere; consequently Lord Devlin's dictum was between 
1964 and 1972 treated as recommendatory rather than mandatory, and, as 
already noted, not universally followed by pleaders. 

111. We do not read any of these recent cases as laying it down that an 
inferential meaning must always be pleaded whatever the nature of the words 
complained of, but rather that wherever there is any doubt about the meaning 
of which the plaintiff complains, or a need to crystallise the meaning in a long 
article, such a meaning should be pleaded; certainly the facts of each ofthese 
cases is consistent with such an interpretation. 

112. The precise limitations which the pleading of an inferential meaning 
imposes upon the plaintiff's case are not clearly settled. In Slim v. Daily 
Telegraph at p. 175 Diplock, L. J., held that the plaintiff was thereby estopped 
from contending that the words bore a more injurious meaning, but was not 
precluded from alleging that, even if they did not bear the pleaded meaning, 
they bore some other meaning less injurious to the plaintiff's reputation but 
still defamatory of him. Salmon, L. J., on the other hand at p. 185 thought 
that it would not be permissible for the plaintiff to set up any different meaning 
from that pleaded, even if it were less injurious to the plaintiff than the meaning 
pleaded, since "it is often difficult to decide which of two defamatory meanings 
is the more injurious." 

113. We prefer the view of Salmon, L. J., since it !J.CCOrds with the principle 
that a party should be tied to his pleadings. Moreover, the readiness of the court 
nowadays to allow amendments even at a late stage should avoid any injustice 
to plaintiffs who fail to plead such meanings adequately in the first instance. 

114. While we think that the pleading of a popular innuendo is desirable 
and should be made mandatory in suitable cases, i.e., where there is any doubt 
as to the meaning or meanings relied upon by the plaintiff or where a long 
publication requires crystallisation, we do not think it should be made mandatory 
in every case, and we think that precautions are necessary to prevent such plead
ing adding undue complications or unnecessary sub-issues to cases. 

115. Where the publication complained of, in the words of Lord Devlin, 
"speaks for itself", as, for example, in Lord Reid's example of calling a man a 
thief or a murderer, a popular innuendo is not only unnecessary but is positively 
embarrassing, since it can only serve to add platitudinous and banal interpreta
tions to words whose meaning is obvious. 

116. In cases where the meaning is not obvious, such a pleading is desirable, 
but should be carefully controlled65 for a number of reasons, namely:-

(a) As Diplock, L. J., cogently pointed out in Slim v. Daily Telegraph, 
at p. 177 the pleading of popular innuendoes per se introduces into the 
proceedings a new complication about the meaning of words, since it 
may be necessary not merely to interpret the libel itself, but also to 

6S See recommendation in para. 119 (d). 
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interpret the meaning placed upon the words by the plaintiff in his 
popular innuendo. It is thus both undesirable, and unnecessarily 
expensive in time and costs, if popular innuendoes become elaborate 
and verbose. 

(b) The purpose of a popular innuendo is to explain the natural and ordinary 
meaning, not to extend it. Extension may work injustice either way; 
upon the defendant if the plaintiff is allowed to slip in unwarranted 
extensions; upon the plaintiff if he unwittingly extends the meaning, 
and thereby lays open a plea of justification outside the scope of the 
publication itself. This occurred in the well-known case of Maisel v. 
Financial Times Limited66, where the publication alleged a specific 
swindle against the plaintiff, but the statement of claim pleaded that 
the words meant that the plaintiff was likely to engage in financial 
chicanery, thus enabling the defendant to plead in justification conduct 
of the plaintiff subsequent to the article. It is, therefore, fair to both 
parties that the popular innuendo should be construed within the scope 
of the publication which it seeks to interpret67. 

(c) In Slim v. Daily Telegraph, the pleader attempted to use a popular 
innuendo to limit the defamatory scope of the article within a narrower 
compass than it naturally bore. The Court of Appeal held that this was 
not permissible, since it would preclude the defendant from establishing 
either justification or fair comment in relation to other possible defama
tory meanings. 

Legal innuendoes 
117. The requirements of Order 82 rule 3(1) have already been described. 

The rules, however, do not require a plaintiff to specify the persons or class of 
persons to whom the extrinsic facts are alleged to be known although of course 
this is an essential part of his case on a legal innuendo. 

118. We think it is desirable that the plaintiff should be required to specify 
the persons or class of persons to whom it is alleged the relevant extrinsic facts 
are known; such particularisation will enable the defendant to prepare his case 
and seek his evidence more effectively than at present. This will require a small 
amendment to Order 82 Rule 3(1). 

SUMMARY OF RECOMMENDATIONS 
119. (a) The criterion for deciding the natural and ordinary meaning of words 

should continue to be the meaning which the ordinary reader would 
place upon the words in their context. 

66 [1915] 3 K.B. 336. 
67 The difficulties which may arise in this field are well illustrated by the recent case of 

London Computer Operators Training Limitedv. B.B.C. [1973] 1 W.L.R. 424, in which the Court 
of Appeal gave the defendants leave to add particulars of justification relying on the past 
criminal record of the founder of the plaintiff company in respect of offences not connected 
with the plaintiff company. We hope that this case will in future be regarded as an extreme 
example of possible extensions of the defamatory meaning, and not treated as a general 
precedent; and that Lord Denning's dictum (at page 427) concerning Maisel v. Financial Times 
Limited will not be relied upon in the future as carte blanche for a defendant to raise a defence 
based on a fanciful meaning not alleged by the plaintiff. 
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(b) A claim in defamation based on a single publication with or without a 
plea of legal innuendo should constitute a single cause of action giving 
rise to one award of damages only. 

(c) The obligation of the judge (in actions tried with a jury) to rule whether 
the words complained of are capable of any defamatory meaning or 
any specific defamatory meaning should be preserved. The ruling and 
the argument should be made in the absence of the jury and this 
should be made mandatory. 

(d) There should be a new rule of court providing that:-

(1) Whenever a plaintiff alleges that words or matter are defamatory 
in their natural and ordinary meaning-
(i) he shaH succinctly specify the meaning or meanings which he 

alleges the words or matter bear, unless such meaning or 
meanings are clearly apparent from the words themselves; 

(ii) such pleaded meaning shall explain but not extend the natural 
and ordinary meaning of the words or matter; 

(iii) the plaintiff should be tied to his pleaded meanings. 

(2) The plaintiff should in the case of legal innuendoes be required to 
specify the persons to whom it is alleged the relevant extrinsic facts 
are known. 

SCOTLAND 

120. In Scotland the rules of practice relative to the pleading of innuendoes 
have not given rise to difficulty or criticism. They are based upon the general 
principle that every party to a litigation must give his opponent fair notice of 
the case which the latter has to meet. The expressions "legal innuendo., and 
"popular innuendo" are not used. Where a pursuer attributes to words a meaning 
other than the natural and ordinary meaning, he must aver in his pjeadings 
what that meaning is. Where the defamatory matter is in a language other than 
English68 the pursuer must aver the actual words used and also their alleged 
meaning in English. Again, where the words are not defamatory on the face of 
them, but may be so by reason of some facts and circumstances known to the 
person or persons to whom they were published, the pursuer must aver these 
facts and circumstances and also the defamatory meaning which he alleges 
(unless that meaning is perfectly obvious).lt is for the judge to say, at the rele
vancy stage, whether or not the words are in the circumstances capable of 
bearing a defamatory meaning. These are rules of practice laid down in decided 
cases and are not embodied in formal rules of court. The Common Law 
Procedure Act 185269 did not apply to Scotland, and it has never been held 
there that one publication of defamatory matter can give rise to two different 
causes of action, the one based on the ordinary natural meaning of the words, 
and the other on a meaning suggested by innuendo. In the circumstances our 
recommendations regarding the pleading of innuendoes in England have no 
application to Scotland. 

68 e.g., Gaelic, see Martin v. MacLean. [1844] 6 D. 981. 
691852c. 76,s.61 ofwhichisdiscussedinAppendixVII. 
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Present law 

CHAPTER4 

THE REFERENCE TO mE PLAINTIFF 
ENGLAND AND WALES 

121. In order to succeed in a libel action the plaintiff must prove that the 
words referred to him. The criterion is the same as for the meaning ofwords70 i.e., 
would the ordinary sensible reader (or viewer or listener) understand the words 
as referring to the plaintiff having regard to their terms and (in appropriate 
cases) any special facts relevant to identification proved to have been known to 
a class of readers71. The intention of the publisher is completely irrelevant72. 
Thus, for example, if a work of fiction is understood to refer to the plaintiff73 the 
plaintiff will be entitled to succeed, and it is completely irrelevant that the author 
had no intention of referring to the plaintiff, and may not even have known of 
his existence. 

122. We recognise that in cases where this situation occurs the rule may work 
hardship on the defendant. Under section 4 of the Defamation Act 195274 the 
defendant can establish a valid defence if he proves that he published the words 
innocently and has made an offer of amends. Nevertheless there will be many 
cases where he will be unable to bring himself within this defence as at present 
framed. After a very careful consideration we have come to the conclusion that 
in principle the rule in Hulton v. Jones should stand7S A balance must be drawn 
between fair compensation to the plaintiff (who ex hypothesi has been defamed 
in the eyes of ordinary readers) and hardship suffered by the defendant. In such 
a case the defamation of the plaintiff (however unintentional in the mind of the 
defendant) might be extremely serious and damaging, for example, a fictional 
but highly realistic television programme portraying political espionage in a 
Government Department which in the eyes of ordinary viewers identified a 
senior Minister or civil servant. We think that the interests of justice require 
that a plaintiff should as a matter of principle have a valid claim in such cases. 
Further, the position of an innocent defendant will be substantially improved 
if our recommendations concerning the section 4 defence are accepted76. 

Recommendation 
123. We recommend, therefore, no change in the rule in Hulton v. Jones. 

SCOTLAND 
124. The rule in Hulton v. Jones is accepted as part of the law of Scotland77. 

While on grounds of general principle there is much to be said for the view that 

10 See para. 93. 
71 Morgan v. Odhams Press Ltd. [1971] 1 W.L.R. 1239. 
72 Hultonv.Jones [1910] A.C. 20. 
73 e.g., when, as occurred in Hulton v. Jones, the plaintiff bears the same name as one of the 

fictitious characters, and there are other coincidences. 
74 Fully discussed in Chapter 9. 
7S For a powerful argument to the contrary by Professor Sir William Holdsworth see 

Appendix VIII. 
76 Seechapter9. 
77 cf,, Outram v. Reid(l852) 14 D. 577. 
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liability for defamation should be confined to cases where the reference to the 
plaintiff is either deliberate or the result of failure to take reasonable care, it is 
thought that in every case where a person has in fact been defamed he should 
have a legal remedy for the vindication of his reputation, which will at least 
enable him to exert pressure to secure a correction or a retraction. 

125. Section 4 of the Defamation Act 1952, which alleviates to some extent 
the predicament of an "innocent" defamer, applies in Scotland as in England, 
and our recommendations's for alterations in the procedure for establishing a 
defence under that enactment are recommended for Scots as well as for English 
law. 

126. We, therefore, recommend no change in the rule of Hulton v. Jones as 
regards Scotland. 

71 In chapter 9. 
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CHAPTER 5 

THE DEFENCE OF JUSTIFICATION OR VERITAS 
(TRUTH) 

ENGLAND AND WALES 
PRESENT LAW 

~ 

127. The Defendant has a complete defence if he can prove that the defamatory 
imputations of which the plaintiff complains are true in substance and in fact. 
There is an exception to this rule provided by section 8 of the Rehabilitation 
of Offenders Act 1974. There, however, the plaintiff cannot succeed unless he 
shows that the defendant was activated by malice in publishing the truth. 
In addition by section 5 of the Defamation Act 1952 it is provided that "in an 
action for libel or slander in respect of words containing two or more distinct 
charges against the plaintiff, a defence of justification shall not fail by reason 
only that the truth of every charge is not proved if the words not proved to be 
true do not materially injure the plaintiff's reputation having regard to the 
truth of the remaining charges." 

128. It is not necessary for the defendant to prove the literal truth of the 
words; he is entitled to succeed provided he establishes the substance or sting 
of the words complained of. 

PROBLEMS AND ANALYSIS 

Title of this defence 
129. The essence of this defence is truth. In modern parlance justification has 

a quite different meaning. We think it would be much more satisfactory if this 
defence were retitled "Truth", so as to avoid any risk of juries being confused 
by archaic terminology. This recommendation is in line with the Scottish 
terminology for this defence, which is "Veritas", and the title of the defence in 
New South Wales79, 

Reliance on whole publication 
130. It has been strongly represented to us by a number of witnesses that, 

where defamatory words complained of by a plaintiff form part of a longer 
publication, it should be open to the defendant to rely on the whole of the publica
tion, including those parts not specifically complained of by the plaintiff, in a 
defence of justification. 

131. The effect of the present law is well illustrated by the facts of the leading 
case of Plato Films v. Speidef&O, to which reference is also made in chapter 14. 
The plaintiff who was (at the time be brought the action) Supreme Commander 
of the Allied Land Forces in Central Europe, complained of parts of a film 

79 See paras. 61-72 of the Notes on the Proposed Defamation Bill and Rules contained in 
the Report of the New South Wales Law Reform Commission on Defamation and section 1 S 
of the New South Wales Defamation Act 1974. 

ao [1961)A.C.1090. 
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which portrayed him as being privy to the murders of King Alexander of 
Yugoslavia and M. Barthou in 1934, and as having betrayed Field-Marshal 
Rommel in June 1944. The film also portrayed the plaintiff as having been 
guilty of numerous war crimes and atrocities. Under the present law, having 
regard to the way the plaintiff framed his claim, it was not open to the defendants 
under a plea of justification to rely on the truth of these latter allegations. 

132. To take a hypothetical example, suppose a publication stated 
truthfully that the plaintiff was a murderer, but falsely that he had a conviction 
for speeding. It would be open to the plaintiff under the present law to ignore 
the very grave true allegation and to bring a libel action only on the trivial false 
one. Although it is likely that a tribunal of fact would award no more than 
(:Oritemptuous damages for the latter allegation in such circumstances, the 
plaintiff would nevertheless be entitled technically to succeed. 

133. The criticism of this state of the law is well stated in the Memorandum 
we received from the Press Council which contains the following passage:-

"Under the law as it stands at present, a plaintiff can bring an action in 
respect of one untrue defamatory statement which he has selected from a 
number of others which were true. Plaintiffs do do this. Where this is done, 
section 5 of the Defamation Act 1952 does not entitle the defendant to 
plead as a defence that the plaintiff's reputation was not materially injured, 
having regard to the truth of the other defamatory statements on which 
the plaintiff has not relied. If, however, the plaintiff had chosen to complain 
of all the defamatory statements, the defendant could rely on the truth of 
the majority of them to provide a good defence under the section. The 
Council urges that this section should be amended so as to provide that 
where an action is brought in respect of a defamatory publication, the 
defendant shall be entitled to rely on the defence of justification in respect 
of the whole publication, so that if the truth of every allegation of fact is 
not proved, the defence shall not fail if the- words not proved to be true do 
not materially affect the plaintiff's reputation, taking the publication as a 
whole." 

134. We have concluded that this criticism is sound, and we think that it is 
just that a defendant should be entitled to rely on the whole publication in 
answer to a claim by a plaintiff complaining only of part of it. This will ensure 
that in assessing the truth of a defamatory publication the effect of the whole 
(:an be taken into account and not merely tqe sting of a selected part. 

The "substance" or "sting" 
135. At the outset of this chapterBt we pointed out that, for this defence to 

succeed, it is not necessary for the defendant to prove the literal truth of the 
words, but sufficient that he establishes the substance or sting. It has, however, 
been represented to us that a number of old cases decided in the 19th century 
(:Ould possibly be construed as contradicting this principle•2. 

136. To meet both these points the following new sub-clause in place of 
section 5 of the 1952 Act is included in clause 4(2) of the draft BillBl namely:-

at Para.128. 
82 See cases cited in Gatley on Libel and Slander 7th ed., para. 354. 
83 See Appendix III. 
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"Where an action for defamation has been brought in respect of the 
whole or any part of the matter published, the defendant may allege and 
prove the truth of any of the charges contained in such matter and the 
defence of truth shall be held to be established if such matter, taken as a 
whole, does not materially injure the plaintiff's reputation having regard 
to any such charges which are proved to be true in whole or in part." 

Public benefit 
137. We have considered whether justification in civil actions should be 

brought into line with the law of some Australian States, and with the present 
English law of criminal libel, by providing that a defence of justification should 
not succeed unless the defendant proves not only that the words were true (subject 
to section S of the Defamation Act and any additional new clause such as that 
suggested above) but also that their publication was for "the public benefit". 

138. We recognise that such a provision might deter people from resuscitating 
tales of crimes or misconduct happily long forgotten. Such a provision would 
not, however, apply only to such cases, but would have general effect in respect 
of all defamatory publications. We think that it is in the best public interest that 
truth should at all times remain a defence to actions for defamation. We think 
it would be most unjust if, as would be the result of this proposal, a plaintiff 
were entitled to recover damages for truthful defamatory statements about him 
merely because their publication was not for the public benefit. Moreover, the 
criterion of "public benefit" would be difficult to define and inevitably vague, 
and this would pose serious problems for legal advisers on both sides where the 
words were true. 

139. The Porter Committee considered this question, and their observations. 
with which we agree, were as follows:-

"76. It was proposed by certain witnesses, mainly as a remedy against 
invasions of privacy, that the law as to civil actions for libel should be 
assimilated to the criminal law and that justification should not be available 
as a defence unless the defendant satisfies the Court not only that the state
ment complained of was true, but that it was in the public interest that it 
should be published. It was pointed out that, as the law now stands, there 
is nothing to prevent a newspaper from resuscitating and giving publicity 
to an isolated youthful lapse on the part of a person who, having long ago 
repented and made amends, has rightly acquired a high reputation in the 
eyes of his fellow men. 

77. A hypothetical example is the case of a woman who, in her 
adolescence, bore an illegitimate child, but has since become a highly 
respected member of the community. 

78. While we have great sympathy with this point of view, it seems to 
us that the hypothetical example given is one of those cases where sympathy 
with the individual may produce an inclination to adopt a rule of law 
which is detrimental to the interests of the community as a whole. If every 
true but defamatory statement were to be actionable unless its publication 
were in the public interest, the task of the author or the journalist would 
become impracticable. He would have to guess-and to guess rightly-in 
advance whether a Court would decide that the publication of the defamatory 
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truth in question was in the public interest. He would be prudent to err 
upon the side of caution and his publisher and printer would, if necessary, 
enforce such prudence upon him. Public discussion might be stifled and 
honesty excised from contemporary literature. Furthermore, the test of 
public interest is inapplicable to cases of defamatory statements contained, 
not in books, periodicals or newspapers, but • like so many defamation 
statements - in private documents and correspondence. The evil which the 
proposal seeks to remedy must, in our view, be left, in the more serious 
cases, to be dealt with, as it can, under the existing criminal law and, in 
other cases, to the regrettably less efficacious sanction of good taste, and 
to the internal control by the press which we have suggested above." 

140. Quite apart from this, muck-raking publications may well be actionable 
if they imply that a taint on the plaintiff's character still remains. "A statement 
of fact or of opinion whiCh consists in the raking up of a long-buried past may, 
without an explanation (and, in cases which are conceivable even with an 
explanation) be libellous or slanderous if written or uttered in such circumstances 
as to suggest that a taint upon character and conduct still subsists ... "84, 

Burden of proof 
141. Perhaps the most radical suggestion of all made to us was that the 

burden of proof should be shifted so that a defendant would have a defence 
unless the plaintiff could disprove the truth of the allegations. We are firmly 
opposed to this suggestion. We think that the principle requiring a publisher of 
defamatory words to prove their truth (subject of course to other defences like 
qualified privilege) is a sound principle. It tends to inculcate a spirit of caution 
in publishers of potentially actionable statements which we regard as salutary, 
and which might well be severely diminished if the burden of proof were shifted. 
Moreover such a shift would, we think severely upset the balance of the law of 
defamation against defamed persons. 

PLEADING OF JUSTIFICATION 
142. At present a defendant intending to rely on justification must plead it 

in his defence, and must give particulars of the facts he relies on in support of 
the truth of the statement. We do not recommend any change in this respect. 

143. It has been suggested to us in evidence that, while preserving the position 
with regard to the burden of proof, the plaintiff should nevertheless be required 
in his statement of claim to give particulars of the statements in the alleged 

· defamatory statement which he contends are false. This proposal is certainly 
superficially attractive, since it would delimit at an early stage the areas of dispute 
between the parties on the issue of truth or falsehood. A grave disadvantage of 
the proposal is that it would also tend to blur the fact that the burden of proof 
of justification rests fairly and squarely on the defendant, and might thus lead 
to serious confusion, for example in jury trials where (as is frequently the case) 
the pleadings are handed to the jury. The basic principle of pleading is that each 
party should plead that which he is required to prove to establish his case, be 
it the plaintiff's claim or the defendant's defence; this proposal would offend 
against this general principle. On balance we have decided not to recommend 

84 per Lord Shaw of Dunfermline in Suther/andv. Stapes [1925] A.C. 47 p. 74. 
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its adoption. We are further of the opinion that the practice of pleading in the 
Statement of Claim (although traditional) that words which are defamatory 
were published ''falsely and maliciously" should be treated as obsolete. 

SUMMARY OF RECOMMENDATIONS 
144. (a) The defence of justification should be renamed "Truth". 

(b) Truth should remain a defence to a civil action for defamation, 
and this defence should not be limited to cases (as in some other 
countries and in the law of criminal libel) where the defendant proves 
not only that the words were true but also that their publication was 
for the public benefit. 

(c) The burden of proving the truth of defamatory words should remain 
with the publisher of those words. The burden of disproving their truth 
should not be placed on a plaintiff. 

(d) A defendant should be entitled to rely on the whole of the publication 
in answer to a claim by a plaintiff complaining only of part of it. 

(e) The defence of justification (truth) should not fail because the words 
complained of (or any other words in the same publication upon which 
the defendant is entitled to rely) are not proved to be wholly true, if 
having regard to the extent that they are proved to be true they do not 
materially injure the plaintiff's reputation. 

(f) The plaintiff should not be required to give particulars in his State;t 
of Claim of the statements in an alleged defamatory publication which 
he contends to be false. The practice of pleading in the Statement of 
Claim that the words were published "falsely and maliciously" should 
be treated as obsolete. 

SCOTLAND 

Title of defence 
145. As already mentioned, the Scottish counterpart of the English defence of 

"justification" is the defence of "veritas". We do not consider it necessary or 
desirable to provide by statute for the abandonment of the use of the Latin 
language in this connection. The substantive rules of law in relation to this 
defence are the same as in England, and section 5 of the Defamation Act 1952 
is applicable. 

Recommendation 
146. The considerations in favour of extending what is now section S of the 

1952 Act by the new Bill and clarifying the scope of the defence, and against any 
further alteration of the law in this connection, are applicable to Scotland no 
less than to England, and we therefore make the same recommendations for 
Scotland. 
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PRESENT LAW 

CHAPTER 6 

THE DEFENCE OF FAIR COMMENT 

ENGLAND AND WALES 

147. The defence of fair comment protects expressions of opinion on any 
matter of public interest. It is not limited to organs of public opinion such as 
newspapers or broadcasts, but is available to any corporation or individual. 
For the defence to apply the defendant must establish that:-

(a) the facts (if any) alleged are true, save that where the words complained 
of consist "partly of allegations of fact and partly of expression of 
opinion, a defence of fair comment shall not fail by reason only that the 
truth of every allegation of fact is not proved if the expression of opinion 
is fair comment having regard to such of the facts alleged or referred 
to in the words complained of as are proved"BS; 

(b) the expression of opinion is such that an honest man holding strong, 
exaggerated or even prejudiced views could have made; 

(c) the subject matter of the comment is of public interest; and 
(d) the facts relied on as founding the comment were in the defendant's 

mind when he made it. 

148. The test is not whether the comment is sound, still less whether the 
tribunal of fact agrees with it: "Every latitude must be given to opinion and to 
prejudice and then an ordinary set of men with ordinary judgment must say 
whether any fair man would have made such a comment ... Mere exaggeration, 
or even gross exaggeration, would not make the comment unfair. However 
wrong the opinion expressed may be in point of truth, or however prejudiced 
the writer, it may still be within the prescribed limit. The question which the· 
jury must consider is this-"Would any fair mans6, however prejudiced he 
may be, however exaggerated or obstinate his views, have said that which this 
criticism has said of the work which is criticised ?"87 The fuU amplitude of this 
test has been limited in one respect by some judicial authorities, namely that if 
the comment imputes corrupt or dishonourable motives against the person 
whose conduct or work is criticised, the defence will fail save in so far as such 
imputations are warranted by the facts. 

149. It is to be emphasised that this defence only protects defamatory expres
sions of opinion. It does not protect defamatory statements of fact. Thus, if a 
publication contains defamatory statements of fact and defamatory comment, 
the defendant cannot succeed if he does not prove a defence of justification to 
the former, or that the statements of fact are privileged88, 

85 Defamation Act 1952, s. 6. 
86 We agree with the comment of Lord Porter in Turner v. Metro-Goldwyn-Mayer [1950] 

J A.E.R. at p. 461 that in adopting these words he would substitute .. honest" for .. fair''. 
87 per Lord Esher, M.R., in Merivale v. Carson (1887) 20 Q.B.D. at p. 291. 
88 Mangena v. Wright [1909] 2 K.B. 958: Grech v. Odhams Press [1958] 2 Q.B. 275. 
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150. The defence of fair comment is destroyed if the plaintiff can prove that 
the publisher was actuated by express malice, the meaning of which is di cussed 
in further detail belows9, 

PROBLEMS AND ANALYSIS 
Scope of defence 

151. The very wide breadth of the main criterion for the defence of fair 
comment (could an honest albeit prejudiced person have expressed such an 
opinion?) has stood for over a century. It is generally regarded as a bulwark 
of free speech. We have not heard any suggestion that it should be in any way 
restricted. We, therefore, recommend no change whatsoever in this respect. 
We later discuss the qualification in relation to the imputation of corrupt or 
dishonourable motives. 

Title of this defence 
152. The adjective "Fair" in the phrase "Fair Comment" is seriously mis

leading having regard to the actual nature of the defence, which in reality pro· 
tects unfair comments, since manifestly the opinion of a man with prejudiced 
or exaggerated views may be extremely unfair if viewed objectively by a balanced 
person. Consequently a jury considering this defence in answer to the traditional 
question-"Are the words fair comment on a matter of public interest"
may be confused, though the judge will have directed them that the word "fair" 
must not be taken as generally understood. We think it would be much more 
satisfactory if the defence of"Fair Comment" were renamed simply "Comment" 
Of course this will continue to mean comment on a matter of public interest. 
This proposal is in line with the New South Wales recommendation discussed 
later in this chapter. In this Report, for convenience, we refer to this defence 
under its present title "fair comment". 

The effect of "malice" 
153. Under the present law the defence of fair comment is defeated if the 

plaintiff establishes that the publisher in making the comment was malicious, 
i.e. where he was dishonest or reckless or actuated by spite, ill-will, or any other 
indirect or improper motive. Is this principle sound? A finding of fair comment 
in itself pre-supposes that the words are expressions of opinion based on truly 
stated or implied facts which an honest, albeit prejudiced, man could have 
made. Should this in itself be sufficient to found a defence whatever the state 
of mind of the writer? For example, if four theatre critics write substantially 
identical reviews of a play fully within the scope of the defence of fair comment, 
but one of them is actuated by malice, is it right that he should fail where the 
other three succeed? 

154. Some of our number inclined to favour the abolition of the concept of 
malice in relation to fair comment, but they do not in the end dissent from the 
view of the majority that, under so wide a defence, it is not unjust to malicious 
critics that they should be unable to avail themselves of the defence available to 
honest critics. It is most important to recognise that the test is whether the 
defendant was actuated by malice in making the comment complained of. 
It is not sufficient merely to show that the defendant bore ill-will against the 

89 Thoman. Bradbury Agnew [1906]2 K.B. 627. 
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plaintiff. Thus, in the case of the theatre critics, it will not suffice for the plaintiff 
to show that the defendant disliked him, or had quarrelled with him, or always 
denounced his plays; he must show that in writing the review complained of the 
defendant was positively actuated by malice. Consequently we do not recommend 
any change of substance in this respect, though we discuss later whether "malice•• 
can be more simply and satisfactorily defined. 

Complexity of the defence 
155. The next problem is the complexity of cases where (as very frequently 

happens) malice by a defendant is alleged. When this occurs the tribunal of 
fact must first decide whether the words are fair comment; here the test is 
independent of the state of mind of the defendant. Then it may be necessary for 
the tribunal of fact to consider whether the defendant was actuated by malice; 
here the test does involve a consideration of the state of mind of the defendant 
in making his comment. Under the first consideration the burden of proof is 
on the defendant; under the second it is upon the plaintiff. 

156. So long as the principle is retained that malice will defeat the defence 
of fair comment (as we think it should be) the double test, with its shifting 
burden of proof, cannot be eliminated. Nevertheless, we tecognise that it 
inevitably poses a difficult task for the tribunal of fact, particularly a jury, and 
we have therefore been at pains to consider whether any simplification is possible. 
In this context we had the evidence of Mr. Justice Reynolds, of the Supreme 
Court of New South Wales, who was Chairman of the Law Reform Commission 
on Defamation which reported to the Parliament of New South Wales in 1971. 
The Commission prepared a draft Bill which has now been enacted by the New 
South Wales Parliament as the New South Wales Defamation Act 197490. 
The object of the Act, as Mr. Justice Reynolds made clear in his evidence before 
us, is to simplify the law where possible. The definition of the main ingredients of 
the defence of"comment'' laid down in sections 30 and 31 of this Act would not 
we think have any material advantages in simplicity over the established English 
criteria. However, when dealing with the issue of "malice", the Act provides9t 
that the defence of "comment" shall be defeated "if, but only if, it is shown that, 
at the time when the comment was made, the comment did not represent the 
opinion of the defendant." The word malice does not appear in this context92, 

157. We think this is a most valuable suggestion. The legal meaning of malice 
is much wider than the dictionary meaning. As already pointed out, in relation 
to fair comment it covers any indirect or improper motive which may have 
actuated the defendant i~ making the comment complained of, so that as a 
result the comment is not a genuine expression of his opinion but a counterfeit. 
This, and this alone, is the material significance of malice in fair comment. 

158. When counsel addresses or a judge sums up to a jury on this topic, 
he always has to begin by explaining that legal malice connotes something much 
wider than mere colloquial malice, an unpropritious start in an already difficult 
sphere. Further, however much the judge stresses that the existence of malice 
at large is not enough, and that it is necessary for the plaintiff to prove that the 

90 See extract at Appendix IX. 
Ill Section 32(2). 
Ill See also paras. 196-206 of the Notes on the Proposed Defamation Bill and Rules 

contained in the Report of the New South Wales Law Reform Commission on Defamation. 
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comment was positively actuated by malice, it must, we think, be difficult for 
lay jurors to apply this distinction when the existence of bad blood between 
the plaintiff and the defendant has been proved. 

159. We have concluded that it would be best to get rid of the word malice 
altogether93 and to substitute in fair comment cases a test adapted from the 
New South Wales recommendation, which in our view reflects the essence of the 
matter, namely that the defence of fair comment will be defeated if the plaintiff 
proves that the comment expressed did not represent the defendant's genuine 
opinion. We think the insertion of the adjective "genuine" into the New South 
Wales wording serves to underline the essential issue at stake. This change (which 
we recommend be incorporated in a statute) will we believe substantiaiiy simplify 
the problem; it will eliminate the need for any direction to juries as to the differ
ence between the legal and colloquial concept of malice; it will concentrate the 
mind of the tribunal of fact upon the essential issue; and it will make less likely 
an unjust result in the cases where there is animosity between the parties but 
the critic has expressed his genuine opinion. Book publishers, newspaper 
proprietors and others who publish the opinions of authors with which they 
may disagree should be safeguarded94, 

160. Procedurally we would propose that (as now) the plaintiff should be 
obliged to plead expressly by way of Reply if he intends to allege that the 
comment was not the defendant's genuine opinion, and (as now) give particulars 
of the facts and matters relied upon in support of this allegation. Minor amend
ments will nevertheless be necessary to Order 82 rule 3. 

Imputation of dishonourable or corrupt motives 

161. As indicated above, it has been held that where an expression of opinion 
imputes dishonourable or corrupt motives (sometimes phrased "base or sordid 
motives") there are restrictions on the ambit of the defence of fair comment, 
though the authorities are by no means in harmony as to their extent. In many 
cases where motives of this kind are imputed the imputation will be one of fact 
and not of opinion, so that the only feasible defence will be justification. The 
problem at issue here relates to cases where defamatory facts are truly stated or 
implied and then motives of this kind are imputed by way of comment upon 
those facts. The origins of this doctrine lie in the decision in Campbell v. 
Spottiswoode9s, where Cockburn, C. J., stated the law as follows:-

"A line must be drawn between criticism upon public conduct and the 
imputation of motives by which that conduct may be supposed to be actu
ated; one man has no right to impute to another, whose conduct may be 
fairly open to ridicule or disapprobation, base, sordid, and wicked motives, 
unless there is so much ground for the imputation that a jury shall find, 
not only that he had an honest belief in the truth of his statements, but that 
his belief was not without foundation ... It is said that is is for the interest 
of society that the public conduct of men should be criticised without any 
other limit than that the writer should have an honest belief that what he 
writes is true. But it seems to me that the public have an equal interest in 
the maintenance of the public character of public men; and public affairs 

513 See discussion in relation to qualified privilege in chapter 7. 
94 See clause S(2)(b) of the draft Bill. 
!IS (1863) 3 B. & S. 769 at pp. 77&-777. 
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., : could not be conducted by men of honour with a view' to the welfare of the 
country, if we were to sanction attacks upon them, destructive of their 
honour and character and made without any foundation. I think the fair 
position in which the law may be settled is this: that where the public 
conduct of a public man is open to animadversion, and the writer who is 
commenting upon it makes imputations on his motives which arise fairly 
and legitimately out of his conduct so that a jury will say that the criticism 
was not only honest, but also well-founded, an action is not maintainable." 

162. It will be seen that the criterion of the criticism being "well-founded" 
raises an ambiguity. Does it mean that the criticism in such a case must be true 
(in which case the defence ceases in effect to be one of fair comment and becomes 

·one of justification) or does it mean that the criticism is one which a fair-minded 
person could honestly make (in which case it is akin to a defence of fair comment 
but possibly with a narrower ambit)? 

163. This ambiguity has led to conflicting decisions in ensuing cases. In 
Dakhyl v. Labouchere96 Lord Atkinson appeared to hold the former view, and 
said that the comment must be "warranted" by the established facts, and in 
Homing Pigeon Co. v. Racing Pigeon Ltd.91 Scrutton, J., interpreted Lord 
Atkinson's dictum as meaning that in such a case the defendant must establish 
that the comment was a "correct" inference from the facts. In Hunt v. Star 
Newspaper9s, Fletcher Moulton, L. J., following Lord Atkinson, held that such 
a comment was only defensible if it was "a conclusion which ought to be drawn 
from the facts". All these dicta in effect treat the fair comment defence in this 
class of case as akin to a defence of justification. In Joynt v. Cycle Trade Pub
lishing Co.99, the Court of Appeal followed the decision in Campbell v. 
Spottiswoode. 

164. On the other hand in Peter Walker Limited v. Hodgsontoo, Buckley, 
L. J ., held that:-

"The defendant may nevertheless succeed upon his defence of fair 
comment, if he shows that that imputation of political bias, although 
defamatory, and although not proved to have been founded in truth, 
yet was an imputation in a matter of public interest, made fairly and bona 
fide as the honest expression of the opinion which the defendant held upon 
the facts truly stated, and was in the opinion of the jury warranted by the 
facts, in the sense that a fair-minded man might upon those facts bona fide 
hold that opinion." 

In their discussion of the problem the editors of the current edition of Gatleytot 
regard this dictum as an accurate statement of the test. But although the test 
there so stated is in the nature of the defence of fair comment rather than 
justification, the criteria are substantially narrower than those applying under 
the general defence of fair comment since it is incumbent upon the defendant 

, to establish the reasonableness of his opinion. 

96 [1908] 2 K.B. at p. 329. 
91 ~191S) 29 T.L.R. 389. 
98 1908) 2 K.B. 309. 
99 1904) 2 K.B. 292. 
100 [1909) 1 K.B. 239. 
101 7 ed., para. 728. 
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165. Clearly it is desirable ·that the. law on this topic should· be clarified. 
Without question we consider that the defence to comments of this kind should 
be within the ambit of fair comment, and that the dicta which in effect equate 
the defence to this kind of comment with justification should no longer stand. 
But this still leaves open the question whether it is necessary or desirable that the 
criteria of the defence to this type of comment should be in any way narrower 
than under the general Jaw of fair comment. 

166. The first consideration is the extent to which this special limitation of 
the defence of fair comment is any longer needed as a protection to potential 
plaintiffs who would be likely to invoke it. In recent years the principle does not 
seem to have been invoked by plaintiffs in cases where it would appear to have 
been available, for example, in the case of Silkin v. Beaverbrook Newspapers 
Limitedl02. On any view this case involved the allegation of dishonourable 
motives. The case, however, was fought (so far as the report reveals) on the 
basis that the full normal defence of fair comment was available, and the trial 
judge (Diplock, J.,) directed the jury along these lines. 

167. We think that the normal principles of fair comment give adequate 
protection in this class of case no less than in the general run of cases. It goes 
without saying that such imputations can only fall within the all\bit of the 
defence if they are relevant to the facts stated or relied on. As Collins, M. R., 
said in McQuire v. Western Morning NewslOl:-

"1 think 'fair' embraces the meaning of honest and also of relevancy. 
The view expressed must be honest and must be such as can fairly be called 
criticism." 

168. Quite apart from these considerations, there are serious practical 
objections to the continuance of this particular exceptional class within the 
law of fair comment. First the definition, be it the imputation of "corrupt or 
dishonourable motives" or of "base or sordid motives", is extremely vague, 
and, in the case of the latter the two adjectives could cover a very wide class of 
comment. Secondly, if invoked, it adds a serious dimension of complexity and 
difficulty. 

169. We recommend that this special exception for comments imputing 
motives of the kind described should be abolished and that the defence of fair 
comment should apply generally in respect of all cases involving expression of 
opinion. We note with interest that the Act in New South Wales proposes an 
identical reforml04, 

EFFECT OF RECOMMENDATIONS 
I 70. The result of these recommendations is that the full defence of "fair 

comment", to be renamed "comment", would be available on a uniform basis 
for all classes of defamatory expressions of opinion, and that, if established, it 
would only be defeasible on proof by the plaintiff that the comment was not the 

!~2 [1958] 1 W.L.R. 743. 
l [1903)2 K.B. 100 at p. 100. 

104 Section 30(4). See also notes 192 and 193 of the Notes on the Proposed Defamation Bill 
anDed Rules contained in the Report of the New South Wales Law Reform Commission on 

famation. 
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genuine opinion of the defendant. We believe that this will achieve substantial 
simplification of the law, and will concentrate the mind of the tribunal of fact 
on the essential issues at stake. 

SECTION 6 OF THE DEFAMATION ACT 1952 
171. We have already summarised the effect of this section at the beginning 

of this chapter. Its full terms are as follows:-
"In an action for libel or slander in respect of words consisting partly of 

expression of opinion, a defence of fair comment shall not fail by reason 
only that the truth of every allegation of fact is not proved if the expression 
of opinion is fair comment having regard to such of the facts alleged or 
referred to in the words complained of as are proved." (our italics.) 

172. This section was inserted as a result of the recommendation of the 
Porter Committee, and it is unquestionably a useful provision, since it preserves 
the validity of the defence of fair comment in cases where the defendant is 
able to prove the substantial statements of fact, but unable to prove unimportant 
or perhaps even trivial statements of fact in publications consisting partly of 
statements of fact and partly of expressions of opinion. However, the words 
italicised seem on their strict construction to limit the scope of this section in one 
important respect, namely that to come within the section the defendant must 
be able to support his comment by reference to proved statements of fact 
within the words complained of. Thus, where a plaintiff complains of only part 
of a longer publication consisting partly of statements of fact and partly of 
expressions of opinion, it would seem that under the section the defendant 
might be precluded from relying on statements of fact in the remainder of the 
publication to support the expressions of opinion complained of, even though 
such statements of fact might well have formed the main or possibly the only 
foundation of the opinion expressed. We are .by no means certain that this 
result was intended, since in the ordinary fair comment case a defendant relying 
on this defence is not limited to the statements of fact contained in the publication 
complained of. He may rely on other relevant facts, provided they were in his 
mind when he made the comment. Indeed sometimes the publication may contain 
no explicit statements of fact at autos. 

173. In place of the present section 6 we recommend that the following sub
clause should be included in the Bill:-

"Jn an action for defamation in respect of words including or consisting 
of expression of opinion, a defence of comment shall not fail by reason only 
that the defendant has failed to prove the truth of every relevant assertion 
of fact relied on by him as a foundation for the opinion, provided that such 
of the said assertions as are proved to be true are relevant and afford a 
foundation therefor." 

174. This will enable the defendant to rely on assertions of fact contained 
elsewhere in the publication, or indeed upon any other facts which may be 
relevant in support of the comment complained of. This recommendation is in 
close harmony with our recommendation in chapter 5 above in relation to the 
defence of justification. 

tos See. e.g., Kemsley v. Foot [1952] A.C. 345. 
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PLEADING FAIR COMMENT 
175. Under the present practice, a defendant pleading fair comment has the 

choice of two forms of plea:-
(a) He can plead fair comment simpliciter "the said words are fair comment 

on a matter of public interest", in which case he is obliged to give 
particulars of the facts on which the comment is based106, 

(b) He can adopt what is called "the rolled-up plea"-namely "in so far 
as the said words consist of statements of fact they are true in substance 
and in fact, and in so far as they consist of expressions of opinion they 
are fair comment upon the said facts which are matter of public 
interest." When adopting this plea, the defendant is obliged to give 
particulars stating which of the words complained of he asserts are 
statements of fact and of the facts and matters he relies on in support 
of the allegation that the words are trueto7, The particulars stating which 
of the words complained of are asserted to be statements of fact are 
rarely very illuminating, since it is common-place for the pleader to 
state in relation to any doubtful items that they are either comment or 
fact in the alternative. 

ABOLITION OF "ROLLED-UP" PLEA 
176. The rolled-up plea is, notwithstanding the terms of the first half of it, 

essentially a pleading of fair comment and not justificationtos, It has been 
subjected to considerable judicial criticism over the years. It adds nothing to the 
straight-forward plea of "fair comment". Moreover it may constitute a trap 
for the unwary pleader, since, notwithstanding its terms, it constitutes no answer 
to defamatory statements of fact, so that if the tribunal of fact holds that some 
of the defamatory imputations in the publication are imputations of fact, the 
defence will fail unless it is accompanied by a plea of justification. We see no 
advantage in the retention of the rolled-up plea and recommend that it be 
abolished. If this recommendation is adopted, Order 82 Rule 3(2) should be 
rescinded. 

SUMMARY OF RECOMMENDATIONS 
177. (a) The defence of "fair comment" should be renamed "comment". 

(b) The criterion for the defence of comment on a matter of public interest 
(viz., could an honest, albeit prejudiced person, have expressed such 
an opinion?) should remain unchanged and should not be restricted. 

(c) The term "malice" should no longer be used to describe the type of 
circumstances which, if proved, may defeat a defence of comment. In 
future, the defence of comment should be capable of being defeated by 
proof that the comment in question did not represent the defendant's 
genuine opinion (subject to clause 5(2)(b) of the draft Bill). 

(d) Any special limitation of the defence of fair comment in cases where 
base or sordid motives are imputed should be abolished. 

!~~ Cunningham-1/ow/e v. Dimb/eby [1951] 1 K.B. 360. 
Order 82, rule 3(2). 

lOS Suther/andv. Stapes [1925] A.C. 47. 
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(e) A defence of comment should not fail by reason only that the defendant 
has failed to prove the truth of every relevant assertion of fact relied 
on by him as a foundation for the comment, provided that such of the 
said assertions as are proved to be true and relevant afford a foundation 
therefor. 

(f) The "rolled-up" plea should be abolished. 

SCOTLAND 

Scope of defence 
178. The considerations of policy which have led to the availability of this 

defence are the same in Scotland as in England, and the rules governing it do 
not differ materially. Section 6 of the Defamation Act 1952 applies to Scotland. 
The expression "fair comment" is not so much a term of art as it is in England 
and the descriptions "comment" or "criticism" are commonly used. There 
appear to have been no decided cases where the effect of proof of malice in 
rebutting the defence has been considered, but it may be accepted that the English 
approach would be followed-though it may be that certain of the difficulties 
which over the years have accumulated in that system would be avoided. 

Imputation of dishonourable or corrupt motives 
179. As regards the application of the defence where there has been an 

implication of dishonourable or corrupt motives, there is no decided case where 
this has been specifically considered, though in Wheatley v. Anderson and 
Millerto9, Lord Anderson appears to have expressed approval obiter of the 
judgment of Cockburn, C. J., in Campbell v. Spottiswoode and of that of Fletcher 
Mouton, L. J., in Hunt v. Star Newspaper. No such approval was expressed 
by the other three judges who were party to the decision. 

Pleading fair comment 
180. In the same case Lord Hunter (with whom Lord Ormidale concurred) 

and Lord Anderson stated that a defender was not entitled, for purposes of a 
defence of fair comment, to plead or prove facts independent of those stated 
in the libel complained of. Lord Justice Clerk Alness reserved his opinion on 
this matter. On the other hand, it was held that the defender was entitled to 
prove facts germane to and supplementary of those stated in the libel, provided 
they were in his mind at the time he made the comment. This decision would 
appear consistent with Kemsley v. Foot, where it was held to be sufficient that 
the matter of public interest which was the subject of comment was indicated 
in the alleged libel, and that the facts relating to that subject matter were generally 
known. 

181. The "rolled-up" plea has no place in the Scottish system of pleading 
which has, so far as we are aware, not given rise to any particular problems. 

Recommendations 
182. It is considered that in this context our recommendations for England, 

apart from those relating to procedural reforms, are appropriate also for 
Scotland. 

109 (1927) S.C.133. 
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PRESENT LAW 

Absolute privilege 

CHAPTER 7 

THE DEFENCE OF PRIVILEGE 

ENGLAND AND WALES 

183. Absolute privilege applies in the following cases:-

(a) statements made in the course of judicial or quasi-judicial proceedings, 

(b) statements contained in documents used in judicial or quasi-judicial 
proceedings, 

(c) statements made by one officer of state to another in the course of his 
official duty, 

(d) statements made in the course of Parliamentary proceedings, 

(e) statements contained in the official Reports of Parliamentary Debates 
published by order of either House of Parliament 11°. 

(f) communications between solicitor (and presumably counsel) and 
clientttt. 

(g) certain reports, statements and other matters referred to in section 10 
(5)(a), (b), (c) and (d) of the Parliamentary Commissioner Act 1967112, 

(h) reports of the Price Commission and the Pay Boardm. 

Fair and accurate reports of judicial proceedings in the United Kingdom if 
published contemporaneously may or may not be the subject of absolute 
privilege and are considered below. 

Qualified privilege 

184. Occasions protected by Qualified Privilege are as follows:-

(a) statements made in pursuance of a duty, legal, social, or moral, to a 
person who has a corresponding duty or interest to receive them, 

(b) statements made for the protection or furtherance of an interest, to a 
person who has a common or corresponding duty or interest to receive 
them; such interest may be either private to the publisher, or public, 

(c) statements made in the protection of a common interest to a person 
sharing the same interest, 

(d) fair and accurate reports of judicial proceedings, howsoever published 
and whether or not published contemporaneously with the proceedings, ' 

uo See ss. 1 and 2 of the Parliamentary Papers Act 1840 (c.9). 
111 More v. Weaver [1928] 2 K.B. 520. 
l12J967c.l3. 
113 See Counter Inflation Act 1973 Sch. 1, para. 34 (1973 c. 9) 
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(e) statements which are privileged by virtue of the provisions of section 7 
of, and the Schedule (Parts I and II) to, the Defamation Act 1952-
(i) without explanation or contradiction as listed in Part I of the 

Schedule, 
(ii) subject to explanation or contradiction as listed in Part II of the 

Schedule. 

185. There are no prescribed limitations to the occasions on which reciprocity 
of duty or interest may arise. It is a question of law for the judge to decide 
whether or not the criteria are satisfied in any individual case. The burden of 
proof rests upon the defendant to establish the privilege. 

186. The defence of qualified privilege is destroyed if the plaintiff can prove 
that the publisher was actuated by express malice, the meaning of which is 
discussed below. 

PROBLEMS AND ANALYSIS 
Absolute privilege 
(a) REPORTS OP JUDICIAL PROCEEDINGS 

187. Section 3 of the Law of Libel Amendment Act 1888 (as varied by 
sections 8 and 9 of the Defamation Act 1952) provides that fair and accurate 
reports in newspapers or on radio or television of judicial proceedings publicly 
heard in the United Kingdom (if published contemporaneously) shall be 
"privileged". It has never yet been decided whether this refers to absolute or 
qualified privilegett4, 

188. In two cases the court seems to have assumed the privilege to be absolute 
but the matter was not argued in eitherns. 

189. Of the text books Gatley (7th edition), Fraser (7th edition), Spencer· 
Bower (2nd edition) and Carter·Ruck (published in 1972) say the privilege is 
absolute. Odgers (6th edition) says it i) qualified. The truth, ascertainable from 
Hansard, 6th June 1888 (which, of course, the court construing the Act is not 
allowed to be told) is that Parliament only meant the privilege to be qualified. 
The Bill contained the word "absolutely" and this was deliberately struck out 
in Committee. 

190. The arguments for saying that the privilege is absolute are:-
(a) that, as under common law such reports were subject to qualified 

privilege even if not published contemporaneously, unless the statutory 
privilege is absolute the section is achieving nothing, and 

(b) that under section 4 of the 1888 Act certain reports of public meetings 
were privileged unless made maliciously. Why do these words not occur 
in section 3 unless the privilege under that section is intended to be 
absolute? 

191. In our view it is to the advantage of the public that such reports should 
be published without the slightest .fear, and this advantage outweighs the 
possibility that there might be an occasion when . the report was published 

114 See Webb v. Times Publishing Co. £1960}2 Q.B. S3S at S46. 
m Farmer v. Hyde [1937] 1 K.B •. 728 at 743-4, and McCarey v. Asso~iated Newspapers 

(No.2) [196S] 2 Q.B. 86. 
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maliciously. It is indeed difficult to see how a legitimate complaint can arise 
concerning a fair, accurate and contemporary report of such proceedings, and it 
is most significant that during the period of over 80 years since the passing of 
the Law of Libel Amendment Act 1888 there bas, so far as we can ascertain, 
been no reported case in which it has been suggested against a newspaper or 
broadcasting authority that such a report was published maliciously. We 
therefore recommend that such reports should be declared absolutely privileged 
by statute. 

(b) JUDICIAL IMMUNITY 

192. We have been supplied by Mr. L. J. Blom-Cooper, Q.C. with a most 
learned memorandum of91 pages (prepared under his direction by Mr. A.M. N. 
Shaw) for which we are very grateful. In it he sets out the history of "Judicial 
Immunity" from actions for words spoken in the exercise of the "judicial 
function", and in the end, after long and careful argument, in the process of 
which he cites a very large number of authorities, he suggests that the present 
law should be modified as follows:-

"The privilege of judges for defamatory remarks made in the course of 
judicial proceedings should be maintained. It should be neither absolute 
nor qualified. It should be a generic privilege for those exercising judicial 
functions. There should be immunity from legal suit for anything said in 
judicial proceedings by any judicial officer, except where there is established 
express malice in the defamatory utterance. There would be, in law, a 
presumption of the absence of malice; malice would, therefore, have to be 
proved clearly and conclusively. There would be a further safeguard 
against a rash of legal suits, in that no action would lie against a judge for 
defamation without the leave of the High Court. Any costs incurred in 
defending such proceedings would be borne by the Crown; the judge would 
be entitled, as of right, to the services of the Treasury Solicitor at all stages 
of the proceedings." 

193. No one else has made the suggestion put forward by Mr. Blom-Cooper. 
'!'e are aware that from time to time a complaint has been made about the way 
m which a judge has behaved in court but it seems to us, after carefully 
considering the matter, that no sufficient case has been made out for changing 
the law, which seems to have worked satisfactorily for the last 250 years and 
more. It is always open to Parliament to ask the Sovereign to remove a High 
Court Judge116, while any of the lesser judges can be removed by the Lord 
Chancellor for inability or misbehaviour. 

. 194. In our opinion it is very important from the public's point of view that 
JUdges should not feel inhibited from saying what they think during the course 
of a case. It is quite true that there have been occasions when this privilege has 
been abused, but if there were ever a case of gross abuse of privilege or repeated 
abuses by a judge (the equivalent of what Mr. Blom-Cooper calls express 
malice), the judge responsible could in our opinion be satisfactorily dealt with 
b~ Parliament or the Lord Chancellor, as the case might require, with or 
Without a preliminary warning. The fact that no-one except Mr. Blom-Cooper 
has suggested this change in the law supports our belief that such cases of abuse 
?f ~rivilege by a judge as there have been have not been sufficiently grave to 
JUShfy removal. 

116 S.l2(1) of the Supreme Court of Judicature (Consolidation) Act 1925 (c. 49). 
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195.' A judge should have to face rebuke by his superior brethren, criticism by 
the press and others and, if necessary, removal by the Sovereign or in the case of 
circuit judges and recorders by the Lord Chancellor, but he should not have to 
face legal proceedings by aggrieved individuals. In our view legal wrangles 
between the judge and a disappointed litigant, witness, advocate or any other 
person in connection with a case would be against the public interest. 

(c) IMMUNITY OF COUNSEL AND SOLICITORS APPEARING IN JUDICIAL PROCEEDINGS 

196. Complaints have been made in Parliament and in the press during the 
course of the public examination in bankruptcy of Mr. Poulson that questions 
have been asked by counsel on behalf of the trustee in bankruptcy and answers 
have been given by the bankrupt which together or separately have been highly 
defamatory of certain individuals some of whom are well-known public men. 
Such questions and answers received very wide publicity and the gist of the 
complaints has been that a serious injustice may have been done to all or some 
of the people who have been mentioned, because they have not had an 
opportunity to answer or dispute the allegations made against them. Suggestions 
have consequently been made that counsel's present immunity should be 
modified. 

197. Although it happens to be a public examination in bankruptcy which has 
given rise to the present complaints, exactly the same position can arise in all 
civil and criminal proceedings. In any case counsel or witnesses or the judge 
may make remarks gravely criticising the conduct of somebody who is not 
before the court. 

198. It will have been open to any individual adversely referred to in the 
Poulson case to apply to the court personally or by counsel for leave to make a 
statement in open court. Frequently in such cases a judge will give leave for it 
to be made, unless permission to make the statement is likely to do harm to the 
public or to work injustice between the parties. But there is no right to make 
such a statement, the costs incurred in employing counsel to make it fall 
entirely on the person concerned, and no appeal can be made from a judge or 
registrar who refuses permission to make it. As far as we know, no such 
application has been made to the registrar in the Poulson case and we know 
nothing of the merits of the matter. 

199. In the experience of the legal members of this Committee there has not 
been much cause for complaint in the past. This is no doubt due to the fact that 
judges, counsel and solicitors normally behave with a proper sense of responsi
bility. But not only have there been occasional exceptions to this rule but in 
some cases, without the slightest dereliction of duty by anyone, a person who is 
not a party to the proceedings appears to have been treated unfairly. 

200. The authorities with regard to statements made by advocates during the 
course of judicial or quasi-judicial proceedings (and this would include a public 

. examination in bankruptcy) are absolutely clear and conclusive. No action for 
libel or slander lies against a banister or a solicitor acting as an advocate for 
words written or spoken by him during the course of proceedings before any 
court or tribunal recognised by law. Such statements are protected by absolute 
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privilege. The rule is founded on public policy that advocates in appearing for a 
party in legal proceedings should do so with his mind uninfluenced by the fear 
of an action for defamation u 7. 

201. This principle of public policy seems to us relevant and valid to-day. 
We do not think it should be abandoned or modified lightly, even where malice 
might be established on the part of counsel. We agree with the then Attorney
General (Sir Peter Rawlinson Q.C.) when, in answer to a question in the House 
of Commons on the 19th March 1973 relating to the privileged position of 
counsel in court, he said "It is a matter of public policy that there should be 
absolute privilege for counsel, judges and witnesses in the administration of 
justice" and added later that "It is very important that counsel should fearlessly. 
if properly instructed, present his client's case and that may mean cross
examining witnesses and making suggestions to them. Provided he does that with 
responsibility and provided it is based on the instructions given to him by a 
solicitor, he is properly exercising his duty."11 8 We are of opinion that these 
considerations are of overriding importance and we do not recommend, 
therefore, any amendment to the present law covering the immunity enjoyed 
by counsel or solicitors appearing in judicial proceedings. 

(d) QUASI·IUDICIAL TRIBUNALS OR INQUIRIES 

202. Where a tribunal or inquiry recognised by law and exercising judicial 
functions conducts its procedure in a manner similar to a court of law, absolute 
privilege attaches to all statements made in the course of its proceedings and to 
its findings119, Otherwise only qualified privilege attaches. We recommend no 
change here. The Report of the Committee on Hospital Complaints Proceduret2o 
has recommended a prescribed procedure for formal hospital inquiries and 
proposes that the proceedings of such inquiries should be protected by absolute 
privilege. We think that if the proposed procedure is adopted for such inquiries, 
absolute privilege would attach under the existing common law to anything said 
in the course of the inquiry or in the subsequent report. But there would be no 
objection to a statutory enactment of such procedure expressly providing as the 
Committee proposes. 

(e) PROCEEDINGS IN PARLIAMENT 

Definition by Statute 
203. In paragraphs 26 and 27 of the Second Report of the Joint Committee on 

the Publication of Proceedings in Parliament (supra) the Committee recommended 
that "proceedings in Parliament" (a phrase which appears in Article 9 of the 
Bill of Rights 1688) should continue to be protected by absolute privilege, but 
should be defined by statute in the terms and for the reasons given in paragraphs 
20-30 of the Report. The definition covers, inter alia, all things said, done or 
written between Members of Parliament or between Members and Officers of 
either House of Parliament or between Members and Ministers of the Crown 
for the purpose of enabling any Member or any such officer to carry out his 
functions as such, provided that publication be no wider than is reasonably 

117 SeeMunsterv.Lamh(1883) 11 Q.B.D. 588. 
118 Hansard, Vol. 853, Cols, 27-28. 

( 
119 Royal Aquarium v. Parkinson [1892] 1 Q.B. 431: Co-partnership Farmn. Harvey-Smith 

1918] 2 K.B. 405. 
120 H.M.S.0.1973 (0113205317). 
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necessary for that purpose. We agree that the term "proceedings in Parliament" 
should be defined by statute and we agree with the definition proposed by the 
Second Report of the Joint Committee. We have also considered the alternative 
definitions of "Officer of either House of Parliament" discussed in paragraphs 
28 to 30 of the report. We favour the first alternative which places on the court 
the responsibility for deciding whether an Officer should be entitled, in the 
public interest, to the same absolute privilege in an action or prosecution for 
defamation as a Member of either House of Parliament. 

Repetition outside Parliament of statements made within Parliament 
204. No parliamentary privilege attaches to the repetition outside Parliament 

of statements previously made in the course of Parliamentary proceedingsm. 

205. The same principle must clearly apply to a member who verifies such a 
statement outside Parliament, for example, by saying "every word I spoke in 
yesterday's Debate was true", or who in a statement outside Parliament extends 
a statement previously made in Parliament, for example, by saying "Mr. X is a 
good example of the class of persons I criticised in Parliament yesterday". 

206. A possible difficulty in this connection was drawn to our attention in 
evidence. To found a claim on either of the two above-cited examples, it would 
often be necessary for the plaintiff to refer to the terms of the Member's original 
speech in Parliament to support a legal innuendo. Is this in any way objectionable, 
assuming that the plaintiff has gone through the correct procedure of petitioning 
the appropriate House for permission to quote from Hansard? 

207. In Church of Scientology of California v. Johnson-Smith122, Browne, J., 
held that the terms of a speech made by a Member in the course of Parliamentary 
proceedings could not be relied upon against that Member in support of a plea 
of malice in a defamation action. In the course of his judgment he said ;-123 

"I accept the Attorney-General's argument that the scope of Parlia
mentary privilege extends beyond excluding any cause of action in respect 
of what is said or done in the House itself. And I accept his proposition ... 
that what is said or done in the House in the course of proceedings there 
cannot be examined outside Parliament for the purpose of supporting a 
cause of action even though the cause of action itself arises out of something 
done outside the House". 

208. It is abundantly clear from other passages in his judgment that Browne, 
J., in no way intended this dictum to apply outside the scope of the issue before 
him. Indeed later in his judgment124 he accepted the Attorney-General's 
submission that Hansard could be referred to "simply as evidence of fact, what 
was in fact said in the House, on a particular day by a particular person." 

209. We have no doubt that for a plaintiff to rely on such a statement made 
within Parliament for the purpose of supporting an innuendo in the manner 
described in paragraph 206 above would be fully in accord both with the latter 
dictum and with the established practice. 

121 R. v. Abingdon (1794) 1 Esp. 226; R. v. Creevy (1813) 1M. & S. 273. 
122 [1972] 1 Q.B. S22. 
123 ibid., pp. 529-530. 
124 ibid., p. S31. 
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210. We should add that the same situation would arise if a Member of 
Parliament took defamation proceedings against a defendant who impugned 
one of his speeches in Par1iament, for example, by saying "Mr. X's speech in the 
House of Commons yesterday was a pack of lies," since in such a case the 
Member himself would probably need to rely on the terms of his speech to 
support a legal innuendo. 

Qualified privilege 
NEWSPAPERS-"JUSTICE" PROPOSALS 

211. It has been suggested by distinguished lawyers as well as on behalf of 
the press that a statutory qualified privilege should be created to protect 
statements made, whether in a newspaper or elsewhere, if:-

(a) the matter is one of public interest; 

(b) the publisher believes the statement of fact to be true; 

(c) the publisher exercises all reasonable care in relation to such facts; and 

(d) in so far as the publication consists of comment the comment is capable 
of being supported by any facts which the publisher believes to be true 
after exercising all reasonable care to establish their truth and the 
comment is made in good faith12S, 

212. It is of interest that two U.S. Supreme Court Judges, Harland and 
Marshall, JJ., in their dissenting judgments in Rosenbloom v. Metromedia126 
Propounded a similar test in place of the more extensive protection upheld by 
the majority127, 

213. In evidence before us newspaper witnesses were divided as to the 
desirability of this change in the Jaw; some favoured it, while others felt that it 
Would give too extensive protection. It was emphasised before us that the 
"Justice" Report was compiled by a sub-committee, and was not a report of 
"Justice" as a whole. Moreover one member of the sub-committee told us that 
he had changed his views on this topic. 

214. The "Justice" Report was debated in the House of Lords on 25th May 
1966. In the debate eight Peers spoke against and three in favour of amending 
the law in this way; two were neutral. All the lawyers, except Lord Tangley, 
Were against the proposal. 

215. We are against the proposal for a number of reasons:-
(a) Although in theory the amendment would benefit all classes of 

publishers, in practice it would place newspapers and broadcasting and 
television authorities in a special position. We are against creating such 
a position. We do not think that a newspaper or a broadcasting or 
television authority should have a right to publish false defamatory 
"facts" obtained from a source which turns out to be unreliable. 

125 See the report of the Committee of Justice, (The Law and the Press), p 38 para 119· 

L
the then Attorney-General, (Sir Peter Rawlinson, Q.C.) Hansard, lOth Aprilt97o, Cols. 9ss-9! 
~rd Tangley, Hansard, 25th May 1966, Col. 1378. ' 
1~6 403 u.s. 29,31-2,43-4 (1971). . 

7 See chapter 23. 
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(b) The most compelling reason in favour would be concrete evidence that 
newspapers or broadcasting authorities are handicapped in their proper 
function by the absence of tliis extra protection. We sought earnestly 
for such evidence, but very little was forthcoming, though we recognise 
that it may be difficult to find evidence so long after the event. In this 
context also we strongly agree with the statement of Lord Goodman, 
the Chairman of the Newspaper Publishers Association, when he 
sayst2B:-

"The absorbing question is the one whether the present law prevents 
editors and publishers from printing material which ought to be 
printed in order to expose villainy and protect the public from 
villainy. I have heard this contention over many years and remain 
unrepentantly sceptical of its truth. A great newspaper-if it believes 
that some villainy ought to be exposed-should expose it without 
hesitation and without regard, to the law of libel. If the editor, his 
reporters and his advisers are men of judgment and sense, they are 
unlikely to go wrong; but if they do go wrong the principle of publish 
and be damned is a valiant and sensible one for the newspaper and it 
should bear the responsibility. Publish-and let someone else be 
damned-is a discreditable principle for a free press. Moreover, the 
frequent assertion that newspapers have in their archives hundreds of 
files which would reveal dreadful goings-on has never been established 
to the satisfaction of any conscientious witness." 

(c) The proposed change in the law would seriously alter the balance of the 
law of defamation against the defamed plaintiff. Such a shift is intrinsi
cally undesirable. 

(d) The introduction of such a defence would add to the complexity, 
length and costs of defamation actions, and would make the task of 
legal aid committees very much more difficult iflegal aid is introduced. 

(e) We think that on many occasions the proposal would not work so long 
as newspapers and television and broadcasting authorities hold to their 
principle of non-disclosure of confidential sources. This was well put by 
the Press Council in their memorandum to us from which we quote as 
follows:-

" Disclosure of Sources 
One of the difficulties concerning the proposed defence is that in 

order to test the bona fides of the newspaper in publishing what would 
appear to be an inaccurate and defamatory statement, the plaintiff 
should be in a position to require the newspaper to disclose its 
sources, and this was in effect conceded by Lord Francis-Williams in 
reply to a question from Viscount Dilhorne. It is clear that in many of 
the cases in which the newspapers would want to avail themselves of 
the defence of "Public information" the information would have come 
from persons "in the know" on the express understanding that the 
source should not be revealed. 

128 Seep. 426 of the New Statesman (31st March 1972). Review of "Wicked, Wicked Libels": 
Edited by Michael Rubinstein. 
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It could be therefore that if the law required the disclosure of 
sources in order for a newspaper to avail itself of this defence, the 
defence would be general1y ineffective." 

(j) We should add that the general law of qualified privilege is available to 
newspapers and television and broadcasting authorities as much as to 
any other person. Consequently, where there is a common and cor
responding interest in subject-matter that the law recognises as 
being within the ambit of privilege, they have a valid defence subject to 
proof of malice. This was upheld in the cases of Cox v. Feenyl29 and 
At/butt v. General Council of Medical Education13°. This was also the 
basis of the recent decision in Webb v. Times Publishing Co.m where 
it was held that a report of certain foreign court proceedings whose 
subject matter was closely connected with the administration of justice 
in England was protected by qualified privilege, although there is at 
present no special statutory qualified privilege covering reports of 
foreign as contrasted with English court proceedings. In London Artists 
v. Littler132, the trial judge declined to apply the doctrine in materially 
different circumstances. 

REPORTS OF PROCEEDINGS IN PARLIAMENT 

216. (1) We recommend no change in the absolute privilege accorded by 
sections 1 and 2 of the Parliamentary Papers Act 1840 to reports etc. of 
Parliamentary proceedings published by or under the authority of Parliament. 

(2) In paragraph 37 of the Second Report from the Joint Committee on 
the Publication of Proceedings in Parliament it is recommended that "a newspaper 
report of any proceedings in public in either House, and any similar report or 
summary by any other person should continue to attract qualified privilege." 
We agree, subject only to the points made in the ensuing section of this paper 
concerning radio and television broadcasts of Parliamentary proceedings. 

217. The nature of the qualified privilege accorded to a report or summary 
of proceedings in Parliament was considered by the Court of Appeal in the 
recent case of Cook v. Alexander133 where the subject matter of the proceedings 
was a Parliamentary sketch appearing in The Daily Telegraph, which admittedly 
was selective, and a summary of those parts of a debate in the House of Lords 
which the reporter considered to be of special public interest. There was no 
evidence of malice and this issue was withdrawn from the jury. The question to 
be decided was whether .the report was a fair one. There was no previous 
decision of the courts on the nature of the privilege accorded to a Parliamentary 
sketch, since the leading case of Wason v. Walter134 was concerned with a precis 
of the whole of a debate in Parliament. In the case of Cook v. Alexander the 
Court of Appeal (taking a contrary view to that of the jury) decided that the 
Parliamentary sketch was a fair report of the debate and therefore protected by 

, qualified privilege in the absence of malice. The Court of Appeal therefore set 

129 (1863) 4 F. & F.l3. 
~~o (1889) 23 Q.B.D. 400. 

1 [1960) 2 Q.B. 535. 
~32 [1968) 1 W.L.R. 607. 

1~3 [1973] 3 W.L.R. 617. 
4 (1868) L. R. 4 Q.B. 73. 
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aside the verdict of the jury on the grounds that it was a verdict which a reason
able jury could not have properly reached applying the correct principles. A new 
trial was not ordered. 

RADIO AND TELEVISION BROADCASTS OF PARLIAMENTARY PROCEEDINGS 

218. Problems will arise if and when television cameras and/or sound 
broadcasting microphones are admitted into the Parliamentary chambers. In 
this event there is a number of possible different methods in which a broadcast 
to the public could take place, namely:-

(a) live television transmission; 
(b) subsequent transmission of complete or edited recordings of the 

proceedings on television; 
(c) live sound transmission; 
(d )subsequent transmission on sound of complete or edited recordings. 

219. The Joint Committee on the Publication of Proceedings in Parliament in 
their First Report in the Parliamentary Session 1968/6913S recommended that 
qualified privilege and only qualified privilege should apply to all modes of 
television or radio broadcasts by the B.B.C. or I.T.V. We have no doubt 
whatever that in the case of any broadcast, whether television or sound, to which 
any editorial process has been or can be applied, only qualified privilege should 
apply. This position is fully accepted by the B. B.C. and the I. B.A. 

220. In the case of live broadcasts, on the other hand, much more difficult 
problems arise. In so far as the broadcasting authority is transmitting live the 
spoken words of the Member concerned, it has no prior knowledge of or control 
over what will be said and instantaneously broadcast. On the other hand, in so 
far as transmissions of pictures are concerned, in live transmissions the pro
gramme controller has continuous power of selection as to the picture that will 
appear on the screen. This may either be a general scene or a close-up, may 
portray the Speaker or perhaps one or a group of the Members present, or may 
even portray the gallery or individual persons therein. 

221. Having regard to the power of selection mentioned above in relation to 
live television coverage, we are convinced that it would not be right to extend 
absolute privilege to the pictures transmitted in live television broadcasts. It has, 
however, been strongly represented to us by the B.B.C. and by the I.B.A. that 
it would be unjust that only qualified privilege should attach to transmission of 
the words spoken by a speaker or speakers on live broadcasts; we feel that there 
is considerable substance in this point. We can see no difficulty in principle in 
relation to television broadcasts in splitting for the purpose of privilege the 
words spoken by the member from the pictures transmitted. 

222. We recommend that in the case of live television broadcasts absolute 
privilege should attach to the transmission of the words spoken by a member or 
members, but only_qu~_Iified privilege to the pictures transmitted. It would follow 
as a natural corollary that in the case of live sound broadcasts, absolute privilege 
should apply. In all other respects we recommend that the defence of qualified 
privilege should be available. 

m H.L. 26; H.C. 48, para. 23. 
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CoMMAND PAPERS 

223. In paragraph 56 of the Second Report of the Joint Committee on the 
Publication of Proceedings in Parliament it is recommended that Command 
Papers should not as such receive the protection afforded by the Parliamentary 
Papers Act 1840, adding that Command Papers will almost invariably attract 
qualified privilege at common law and that this should be sufficient save in 
exceptional cases where governments wish to obtain the protection of the 
Parliamentary Papers Act 1840, in which event the Joint Committee recom
mends the special Parliamentary procedure of the motion for an unopposed 
return. 

224. On the other hand, the then Law Officers (Sir Peter Rawlinson, Q.C. and 
Sir Geoffrey Howe, Q.C.) in a memorandum to us submitted:-

"There is a case for extending the scope of absolute privilege in relation 
to the publication of reports on substantial matters where there is a real 
need for public discussions of the issues involved, uninhibited by the fear of 
proceedings for libel. The making of such reports can be required, for 
example, under section 164 of the Companies Act 1948 (Inspector's 
Reports). , 

Protection can at present be achieved by making the 1inally published 
report a Parliamentary Paper under the Parliamentary Papers Act 1840 by 
means of what is known as "an unopposed return". This has been done 
in cases such as the report on Bailey (Malta) Ltd. (Hansard, H.C. 14th 
February 1963, Col. 1455) and the report on Upper Clyde in 1971, 
(Hansard, H.C., 28th July 1971, Col. 754). 

This procedure is not without difficulties. It is not possible to lay an 
unopposed return while Parliament is not sitting. This can involve un· 
desirable delay since it is obviously not practicable to reconvene Parliament 
in order for this to be done." 

225. While we see the force of the Law Officers' submission, it seems to us 
that it would involve an unacceptable extension of absolute privilege to a wide 
variety of reports, by no means all of which would merit absolute protection. 
We therefore prefer the Joint Committee's recommendation on this pointtl6, 

THE ONUS OF PROOF UNDER SECTION 3 OF THE PARLIAMENTARY 
PAPERS ACT 1840 

226. Under section 3 of the 1840 Act the onus of proving that the extract 
from, or abstract of, a report published by order or under the authority of either 
~louse of Parliament was printed without malice lies upon the defendant. This 
ts the only case where the burden of proof to establish malice is not placed upon 
the party asserting malice. The Joint Committee on the Publication of Pro
ceedings in Parliament (supra) recommendedt37 that section 3 should be 
amended so as to make it accord with common law as regards the burden of 
proof in malice. This can best be achieved by replacing the relevant part of 
section 3 of the 1840 Act by a provision that the publication of such extracts and 
abstracts should be protected by quali1ied privilege. 

~~6 See also clause 7(3) of the draft Dill at Appendix III. 
7 (1969-1970) H.L.109; H.C. 261, para. 64. 
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SPECIAL CATEGORIES OF REPORTS PROTECTED BY STATUTORY 
QUALIFIED PRIVILEGE 
Present law 

227. By sections 7 and 9 of the Defamation Act 1952 certain specified cate.; 
gories of report published in newspapers and broadcasts are given qualified 
privilege. A newspaper is defined in section 7(5) of the Act as any paper con
taining public news or observations thereon, or consisting wholly of mainly of 
advertisements, which is printed for sale and is published in the United Kingdom 
either periodically or in parts or numbers at intervals not exceeding thirty-six 
days. The specified categories of reports are set out in the Schedule to the 
Defamation Act 1952 and are divided into two parts, namely "Statements 
privileged without explanation or contradiction" (Part I) and "Statements 
privileged subject to explanation or contradiction" (Part II). By section 7(3) it 
is provided that the section shall not be construed "as protecting the publication 
of any matter the publication of which is prohibited by law, or of any matter 
which is not of public concern and the publication of which is not for the public 
benefit." 

228. It is most important to emphasise that the protection given by this 
Section only extends to newspaper and broadcast reports of the various cate
gories specified, and gives no special protection whatever to the original 
publication, which is only defensible under the general law. Thus, for example, 
if a defamatory statement is made at a Company General Meeting (Defamation 
Act 1952 Schedule Part II Paragraph 11) a newspaper or broadcast report of 
this statement will be privileged under the section, but the speaker concerned 
cannot in any way avail himself of the special statutory protection. 

Extensions recommended 
229. The drafting of section 7 was based on the Porter Committee's recom

mendation,t38 and it extended earlier provisions.of the Newspaper Libel and 
Registration Act 1881139 and the Law of Libel Amendment Act 1888 dealing 
with newspapers. That, no doubt, explains the restriction of this defence to 
reports in newspapers and broadcasts. It is difficult to understand the reasoning 
behind this restriction. There is no requirement that the report shall be con
temporaneous. A newspaper or broadcast can thus report a categorised item 
months or years after the event. There seems no reason why the same protection 
should not be accorded to reports in books or other publications, and we so 
recommend. 

230. If this recommendation is accepted, it would be necessary, in addition, 
to provide (in Part II cases) that the statement in explanation or contradiction 
shall be published in a suitable manner at the expense of the publisher, since 
publishers other than newspaper proprietors and broadcasters do not have 
continuously available their own means of immediate publication of statements 
by way of explanation or contradiction. Apart from this the present structure of 
section 7 seems to us completely sound. 

231. We have received representations proposing extensions to the categories 
contained in the Schedule, as a result of which we have a number of detailed 
recommendations to make. The changes we propose are set out in full in 

138 Cmd. 7S36 para. 99. 
139J881 c.60 
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Appendix XI and it will be seen that we propose no deletions from the existing 
Schedule, though we do propose a few minor drafting amendments. All our 
proposed changes to the Schedule are italicised140. We do not propose to burden 
this Report by describing them in full, but there are certain items to which we 
do wish to draw attention, namely:-

(a) European Economic Community 
Under the present Schedule a number of categories relate to bodies in the 

United Kingdom, Commonwealth and in some cases also Eire. We propose that 
in all these cases the same protection should be extended to bodies throughout 
the E.E.C., in consequence of the United Kingdom's accession to membership. 

(b) Press conferences 
In proposing the extension of Part II protection to press conferences convened 

to inform the press or other media of matters of public concern, we draw 
particular attention to section 7(3) of the 1952 Act quoted above, which should 
in our view obviate any abuse of this proposal. 

(c) Companies 
The present Schedule only protects reports of general meetings of public 

companies. We think this is unduly narrow, and propose its extension to cover, 
in effect, reports of documents issued to shareholders by boards of directors of 
public companies, of documents circulated to shareholders concerning the 
appointment, resignation, retirement, or dismissal of directors, and of auditors' 
reports circulated to shareholders. We regard these extensions as well justified 
having regard to the public interest in these matters in relation to public 
companies. 

(d) Miscellaneous bodies 
In paragraph 15 of Appendix XI we propose the extension of Part II protec

tion to fair and accurate reports of adjudications, official reports, statements, or 
notices issued by a number of bodies, including the Panel on Take-overs and 
Mergers, the Council of the Stock Exchange, the Press Council, the B.B.C. 
Complaints Committee, the I.B.A. Broadcasting Panel, and the Parliamentary 
Commissioner for Administration; all these are bodies whose proceedings have 
an obvious public interest, and most of them have come into existence since the 
passing of the 1952 Act. 

(e) Foreign courts and Foreign legislatures 
Reports of proceedings of either of these bodies enjoy no statutory protection 

at present. We think that public interest in this country in their proceedings 
manifestly justifies this extension of Part II protection. 

(f) Foreign government publications 
For similar reasons we recommend that reports of official publications of 

foreign governments should be protected under Part II. 

140 See also Schedule 1 to the draft Biii. 
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(g) Extensions to Schedule 
We have given careful consideration to the minority report of Mr. Farmer but 

we consider that our proposals for extending the Schedule to the 1952 Act 
(whilst not covering all the categories referred to in evidence before us) are 
sufficiently far-reaching to protect reports of those matters which are of public 
concern and the publication of which is for the public benefit. There is one 
category, however, which does deserve special mention, namely reports of the 
contents of writs or other court proceedings. A number of witnesses represented 
to us that these should have been covered by the Schedule to section 7 of the 
1952 Act. We have concluded that such an extension would not be appropriate, 
since the contents of writs cover such a wide variety of assertions of unlawful 
conduct, many of which are not of public concern; moreover we fear that such 
an extension might encourage the issue of writs in order to secure the protection 
of qualified privilege for allegations which would be otherwise completely 
indefensible. 

(h) We recommend with regard to the special categories of report protected by 
qualified privilege that:-

(1) sections 7 and 9 of the 1952 Act be re-enacted so as to provide that the 
special categories of reports protected by qualified privilege shall not be 
restricted to reports in newspapers and broadcasts only; 

(2) the special categories in the Schedule to the Act be extended as set out 
in Appendix XI. 

TECHNICAL AND SCIENTIFIC JOURNALS 
232. We think that there should be a new statutory qualified privilege for 

articles of a technical or scientific nature in genuine technical and scientific 
journals. For example, doctors should be allowed to write with reasonable 
freedom in medical journals without having to worry too much over the 
possibility of a libel action. We recommend accordingly. In order to prevent 
journals pretending to be technical or scientific in order to enjoy this privilege, 
the majority of us consider that the statute should provide that all journals 
seeking to rely on it must be approved by and registered with an appropriate 
authority, such as a government department with special responsibilities in the 
field of technology and science, the precise identity of the registration authoritv 
being, however, a matter for administrative decision by the Government. 

CREDIT BUREAUX OR AGENCIES 
233. During its inquiries the Committee on Privacy considered the question 

of credit-rating bureaux. It stated that "The two major agencies are British Debt 
Services (B.D.S.) and the United Ass9ciation for the Protection of Trade 
(U.A.P.T.), who provide a nation-wide service. Nearly all the other agencies 
cover limited areas. Many of them belong to the National Association of Trade 
Protection Societies (N.A.T.P.S ). Most agencies (including U.A.P.T. and the 
present members of N A.T.P.S.) are non-profit-seeking and do not provide 
information to non-members. B.D.S. and some smaller agencies operate on 
a normal commercial basist41," 

141 Crnnd. 5012, para. 259. 
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234. The Crowther Committee on Consumer Credit142 observed: 
"Credit records will therefore become of increasing importance and 

relevant information concerning the private individual will become much 
more detailed and comprehensive than it is now!' 

,235. Under the last Parliament, the Consumer Credit Bill which was intro
duced in the House of Commons contained a provision (clause 136) which 
affected the Jaw of defamation. It was in the following terms:-

"Qualified privilege applies to the publication of any defamatory matter 
referring to the financial standing of an individual-
(a) where the matter is published to a licensed credit agency for the purposes 

of its business or 
(b) where the information is published by such an agency in the course of 

its business." 
The section as drafted appeared to apply only to defamation actions. It did not 
therefore, apparently, apply to actions for malicious falsehood which could well 
arise out of communications to and by a licensed credit agency. When the Bill 
was discussed in the Committee of the House of Commons, clause 136 was 
severely criticised, and was withdrawn so that it could be re-considered by the 
then Government and possibly re-introduced in a different form after discussion 
with interested parties. The Bill made no subsequent progress in consequence 
of the dissolution of Parliament, but was re-introduced in the next Parliament, 
and is now on the Statute Bookt43, The clause referred to above has been 
omitted from the new Act which contains no provision as to defamation 
actions. There is, therefore, no statutory protection at present. 

236. Under the present Jaw it is settled that a non-profit making member
owned credit bureau is protected by qualified privilege, but that a normal 
commercial credit bureau may not be144, 

The Committee on Privacy at paragraph 275 reports:-
" ..• We think it desirable that a person refused credit on the basis of an 

agency report should be told on request the source of the information and 
be allowed to know and object to it if he thinks fit, and we recommend that 
this practice should be adopted by all those businesses and reporting 
organisations concerned with giving credit. Neither the retail trade nor 
those involved in financing credit sales should object to such an arrange
ment in view of the interest of both in having accurate information and 
granting credit wherever possible. A prerequisite of these arrangements 
would be the extension of qualified privilege to profit-seeking, commercial 
credit bureaux. A convenient moment for providing this protection would 
arise when the Faulks Committee on the law of defamation reports. As 
soon as the protection of qualified privilege has been conferred on all credit 
bureaux, the prompt adoption of the limited arrangements which we 
propose, whereby a person refused credit would be enabled to demand to 
be informed of and to ensure the accuracy of a credit register report on him, 
should then be given the force of law." 

141 Report of the Committee on Consumer Credit; (1971) Cmnd. 4S96. 
143 See the Consumer Credit Act 1974 (c.19). 

G 
144 Macintosh v. Dun [1908] A.C. 390; London Association for the Protection of Trade v. 

reenlands [1916] 2A.C.1S. 

61 



237. We are entirely in sympathy with the recommendation that all credit 
bureaux (whether member-owned or commercial) should be protected by 
qualified privilege. We ourselves so recommend but we were of the opinion that 
clause 136 of the Bill (quoted above) went further than we should have thought 
wise or necessary. We agree that communications by all licensed credit agencies 
in the course of their business should be protected by qualified privilege. We do 
not think, however, that qualified privilege should automatically attach to all 
communications to a licensed credit agency in the course of its business. Some 
communications might attract qualified privilege at common law if there were a 
duty to pass information about an individual to a credit agency. To give qualified 
privilege, however, to all communications to such agencies seems to us to be 
unnecessary and might be open to serious abuse. We have included in the Draft 
Bill a clause embodying our viewsw. 

THE STOCK EXCHANGE 
238. We have received a memorandum from the Council of the Stock 

Exchange relating to inquiries conducted by the Council into dealings, in 
particular where there are allegations of "insider" dealings. The Council seeks 
protection for:-

(a) members of the Stock Exchange or their clerks furnishing to the Council 
information concerning dealings undertaken on behalf of clients; and 

(b) the Council itself when publishing particulars of dealings following an 
inquiry. 

We think both these situations are already covered by the general Jaw of 
qualified privilege. In case (a), the member or clerk concerned has a duty under 
the Stock Exchange Rules to furnish the relevant information to the Council. 
and the Council has a common and corresponding interest to receive it. In case 
(b) the Council has in our view both an interest and a duty to publish its findings 
to the public, and the public have a common and corresponding interest in 
receiving them. This latter situation seems on all fours with the case of Allbutt v. 
General Council of Medical Education referred to in paragraph 21S(f) abovet46. 

MALICE 
239. Under the present law a plea of qualified privilege will be defeated if the 

plaintiff can establish that the defendant was actuated by malice in making the 
publication complained of. The essence of malice in this context is that the 
defendant took improper advantage of the occasion which gave rise to the 
qualified privilege by making statements which he did not believe to be true, or 

l4S See Appendix III, clause 11(1). Since this paragraph was drafted we have received 
written representations from a number of credit reference agencies who are disturbed by the 
omission of the defamation clause from the Consumer Credit Act 1974 (c.39). It is obligatory 
under section 158 of this Act for such agencies to give to a consumer (on request in the 
prescribed form) a copy of the file relating to him. The file might contain information of a 
defamatory character obtained from diverse sources which might also be confidential. Qualified 
privilege would seem to apply to disclosures about the financial standing of a consumer 
made by a credit agency pursuant to statute but such privilege might not apply so as to 
protect the informants whose information appeared on an agency file nor any information on 
a file which was irrevelant to the question of financial standing. Section 158 is not yet in 
force and does not come into operation until the Secretary of State has made an order. 

146 See also Appendix XI, para. tS in relation to reports of adjudications, official reports, 
statements, or notices issued by the Council of the Stock Exchange. 
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for the purpose of venting his spite or ill-will towards the plaintiff, or for some 
other indirect or improper motive. To take the everyday example of an em
ployer's reference, the mere fact that there was bad blood between the employer 
and his employee will not be sufficient to establish malice, since this is in no way 
inconsistent with a proper use of the occasion by the employer expressing his 
honest opinion as to the qualities or defects of his employee; but if it is estab
lished that the employer took improper advantage of the occasion in order to 
give vent to his dislike of his employee, then the plea of qualified privilege will be 
defeatedt47. 

240. We hav.e no doubt whatever that this principle should stand, but for the 
reasons discussed earlier in chapter 6 in relation to fair comment, we think it 
would be highly desirable to get rid of the term "malice" in this context also. 
We therefore recommend an amendment of the law providing that a defence of 
qualified privilege shall be defeated if the plaintiff proves that the defendant in 
making the publication complained of took improper advantage of the occasion 
giving rise to the privilege. 

241. In consequence, the plaintiff will be obliged (as at present) to plead by 
way of Reply that the defendant took improper advantage of the occasion if he 
intends to allege it, and he will be obliged (as at present) to give particulars of 
the facts and matters relied upon in support of such allegation. 

SUMMARY OF RECOMMENDATIONS 

242. (a) Fair and accurate reports in newspapers or on radio or television of 
judicial proceedings (including court martial proceedings) in the United 
Kingdom or in the Channel Islands or the Isle of Man should, if pub
lished contemporaneously, be declared to be protected by absolute 
privilege. 

(b) There should be no change in the law with regard to the absolute 
privilege accorded to judges for words spoken during the performance 
of their judicial functions. 

(c) There should be no change in the nature of the present law covering the 
immunity from defamation actions afforded to counsel or solicitors 
appearing in judicial proceedings and to witnesses for words spoken 
during the course of proceedings before any court or tribunal recognised 
by law. 

(d) Absolute privilege should attach to the proceedings and findings of any 
tribunal or inquiry recognised by law, which exercises judicial functions 
and which conducts its proceedings in a manner similar to a court of 
justice. Qualified privilege only should attach to the proceedings of 
other tribunals and inquiries. 

(e) No special statutory qualified privilege should be created in favour of the 
press or other media to protect statements made in the press or elsewhere 
and consisting of comment on a matter of public interest based on false 
statements of fact which the publisher believes to be true after exercising 
all reasonable care to establish their truth. 

147 c/., Horrocks v. Lowe (1974] 2 W.L.R. 282. 
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(f) The term "proceedings in Parliament"-within the meaning of Article 9 
of the Bill of Rights should be defined by statute in the terms recom
mended by paragraph 27(1) and (2) and 28(1) ofthe Second Report of the 
Joint Committee on the Publication of Proceedings in Parliament and 
"proceedings in Parliament" as defined should continue to be protected 
by absolute privilege. 

(g) (i) Fair and accurate reports or summaries by newspapers or any other 
person of any proceedings in Parliament should continue to attract 
qualified privilege. 

(ii) In the case of live television and sound broadcasts of Parliamentary 
proceedings, absolute privilege should attach to the transmission of 
the words spoken by a member or members of either House of 
Parliament, but only qualified privilege should attach to the 
pictures transmitted. 

(iii) In the case of any other television or sound broadcast of proceed
ings in Parliament, qualified privilege should attach. 

(h) Command Papers should continue to be protected by qualified privilege. 
(i) The provisions in section 3 of the Parliamentary Papers Act 1840 in 

effect requiring the defendant to prove that an abstract or extract from a 
parliamentary paper was published by him bonafide and without malice 
should be replaced by a provision conferring qualified privilege on 
publishers of such abstracts or extracts. 

(}) The special categories of reports protected by statutory qualified privi
lege should not be restricted only to reports in newspapers and 
broadcasts but should be extended to reports in books and other 
publications. 

(k) The special categories protected by statutory qualified privilege should 
be enlarged as set out in the Schedule in Appendix XI. In cases which 
fall into Part II of the Schedule, it should be provided that any statement 
in explanation or contradiction should be published in a reasonable 
manner at the publisher's expense. 

{I) The publication in a genuine technical or scientific journal of an article 
of a technical or scientific nature should be protected by qualified 
privilege provided the journal in question is approved by and registered 
with a Government department. 

(m) The publication to its subscribers by a credit bureau or agency 
(whether commercial or non-profit making) of matter issued in the 
ordinary course of the business of the agency should be protected by 
qualified privilege. 

(n) The plea of "malice" to defeat the defence of qualified privilege should 
be replaced by a plea that the defendant in making the publication 
complained of took improper advantage of the occasion giving rise to 
the privilege. 

SCOTLAND 
PRIVILEGE 

243. The category of cases to which absolute privilege applies in Scotland is 
broadly the same as in England. There are, however, certain differences. Thus, a 
litigant giving evidence in court on his own behalf is entitled only to qualified 
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privilege, the reason being that he comes into court to promote his own interests, 
not in the discha~ge of any function in which the public has an interestt48, The 
absolute privilege of a witness, on the other hand, extends to statements made 
by him to a solicitor of the evidence which he is in a position to give in the 
litigationt49, It has never been held that communications between client and 
solicitor (or counsel) are absolutely privileged, and More v. Weaver, would 
probably not be followed. Qualified privilege only would be appropriate for this 
situation. We do not recommend any change in these aspects of the law of 
Scotland. 

Newspaper reports of judicial proceedings 
244. Section 3 of the Law of Libel Amendment Act 1888 (conferring privilege 

on fair and accurate contemporaneous reports of judicial proceedings in the 
United Kingdom) does not apply to Scotland. But the existence of such a 
privilege is recognised at common lawtso and it is applicable not only to United 
Kingdom courts but also to foreign courtsm. It does not, however, appear to 
have been laid down that only contemporaneous reports can be covered by 
privilege, and it is also uncertain whether proof of malice may defeat the 
defence. Riddell v. Clydesdale Horse Society gives some support to the view that 
if the report is fair it cannot be held malicious. Pope v. Outram and Co. Ltd. 
appears to indicate that the nature of the subject matter of the report does not 
affect the issue, i.e., that privilege may cover the case even though that subject
matter is not of legitimate public interest to readers in this country, thus extend
ing the scope of the privilege beyond that laid down in Webb v. Times Publishing 
Co.tsz 

245. The Committee consider it desirable-

(a) that in this field the law should be substantially the same both in Scot
land and in England, particularly as many media of communication 
span both countries, and 

(b) that in any event the scope of privilege accorded to reports of judicial 
proceedings should be placed beyond doubt. 

246. Our recommendations as regards England on this topic are therefore 
advocated also as regards Scotland, i.e., that fair and accurate contemporaneous 
reports of judicial proceedings in the United Kingdom or in the Isle of Man or in 
the Channel Islands should be absolutely privileged, and that similar reports of 
judicial proceedings in public courts of any foreign country should have qualified 
privilege, subject to the provisions of section 7(2) of the Defamation Act 1952 
regarding explanation or contradiction. 

247. As regards qualified privilege generally, the same principles are applic
able in Scotland as in England. Sections 7 and 9 of the Defamation Act 1952 
and also section 3 of the Parliamentary Papers Act 1840, apply to Scotland. ' 

148 Scott v. Turnbull (1884) II R. 1131. 
149 McEwan v. Watson (1905) 7 F. H.L. 109. 
150 Richardsonv. Wilson (1879) 7 R. 237 at p. 241. 
151 Riddell v. Clydesdale Horse Society (1885) 1 2R. 976; Pope v. Outram and Co. Ltd. (1909) 

S.C.230. 
152 [ 1960) 2 R.B. SJS 
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Credit bureaux or agencies · · · · · 

248. The question of qualified privilege in relation to commercial credit 
bureaux has been dealt with in two Scottish cases, Bayne and Thomson v. Stubbs 
Ltd.1H and Barr v. Musse/burgh Merchants Associationts4. From these decisions 
it is to be gathered that Scots law does not differ materially from English law, as 
deduced from Macintosh v. Dun and from London Association for the Protection 
of Trade v. Green/ands, and in particular that, although this has never been 
specifically decided in Scotland, qualified privilege would not be accorded to 
profit-seeking commercial credit bureaux, in cases where information had not 
been given in response to specific confidential enquiry, but had been circularised 
to subscribers generallylSS. 

249. The considerations of policy which operate in the field of privilege are 
equally applicable in Scotland and in England, and subject to what we have said 
in paragraph 243, our recommendations for reform of the law in this respect are 
likewise applicable to both countries. 

U3 [1901) 3F.408. 
ts4 [1912) S.C. 174. 
m See also footnote 14S to para. 237. 
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CHAPTER 8 

"MAUCE"-INFECI10N BY JOINT PUBUSHERS 

ENGLAND AND WALES 

Present law 

250. In the course of the discussions contained in this chapter we use the 
term "malice"for convenience. Having regard, however, to our recommendations 
as to the abolition of the use of the word as a term of art in the chapters on fair 
comment and qualified privilege our concluding recommendations are expressed 
in terms appropriate to the proposed new terminology. 

The decision in Smith v. Streatfei/d. 
251. In Smith v. Streatfei/d1S6, the writer of a pamphlet employed a firm of 

Printers to print it. This was a natural and proper means of publishing it. He 
then circulated the pamphlet among persons having a common interest in its 
contents. It contained statements defamatory of the plaintiff. The writer was 
actuated by malice. The printers acted in the ordinary course of their business 
and without malice. Bankes, J., held that the privilege of the occasion extended 
to the printers, but that the malice of the writer defeated the privilege both for 
the writer and for the printers, and that they were joint tortfeasors and jointly 
liable to the plaintiff. 

252. This decision was of course disastrous for printers, and the late Slade, J., 
who was a member of the Porter Committee, was always of the opinion that it 
was wrongly decided. 

The Porter Committee's views 
253. This also was the view of the Porter Committee as a whole, who devoted, 

unhappily to no effect, considerable space in their Report to the matter. 
Furthermore-and this is important-that Committee made no distinction 
between qualified privilege and fair comment for the purpose of their argument. 
(It is perhaps of interest that although Canon Streatfeild, the writer of the 
pamphlet in the case above cited, pleaded fair comment as well as privilege, no 
reference to that fact was made in the judgment.) 

254. Their observations were as followstS7:-
"Joint Liability where the state of mind of the Defendant is Relevant 

127. In some cases of defamation, namely, where the defence of "fair 
comment" or "qualified privilege" is available and-if our earlier recom
mendations are accepted-in cases of "unintentional defamation," liability 
may depend upon the state of mind of the defendant, i.e., upon the presence 
or absence of malice, or, in the case of unintentional defamation upon a 
knowledge of facts which would make the statement defamatory. 

1.56 (1913) 3 K.B. 764. 
m Cmd. 7536, paras. 127-132. 
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128. Under the existing law, where an action for defamation is brought 
in respect of a joint publication of a libel, malice on the part of any one 
of the persons jointly responsible for such publication is sufficient to defeat 
the plea of "fair comment" or "qualified privilege" so as to render all the 
defendants jointly liable to the plaintiff. 

129. It is, however, only exceptionally in the English law of tort that 
"malice" or improper motive is a condition precedent to liability. Where 
defamatory matter is published, in circumstances which render the defence 
of "fair comment" or "qualified privilege" available, the publication prima 
facie is not tortious at all. It is only when malice on the part of one of the 
persons responsible for the publication has been established that a publica
tion which would otherwise be lawful becomes an actionable wrong. But the 
actual damage to the plaintiff's reputation flows from the fact of publication. 
It is neither increased nor diminished by reason for the existence of malice 
upon the part of the defendants or one of them. Although, in the absence 
of malice under the present law, this damage is not recoverable, yet the 
presence of malice on the part of one defendant renders the whole of the 
damage recoverable from a co-defendant who may himself be wholly 
innocent of malice. 

130. The following three examples illustrate the effect of the rule that 
the malice of one defendant infects his co-defendants:-

(i) A literary journal publishes a contributed article containing a critical 
study of the works of a living writer. On the face of it, the article is 
perfectly fair criticism on a matter of public interest, but in fact the 
author of the article is actuated by feelings of enmity towards the 
writer so criticised. The editor and the proprietor of the journal, 
although ignorant of that enmity, are liable. 

(ii) A newspaper publishes a letter to the editor containing what, on the 
face of it, is a perfectly legitimate comment upon the policy of a 
Member of Parliament. Unknown to the editor, the writer of the letter 
has quarrelled with the Member of Parliament and was actuated by 
spite in writing his letter. The editor and the newspaper are both liable. 

(iii) A dissident shareholder desires to circulate a statement to his fellow 
shareholders critical of the conduct of the Board, and arranges for it 
to be printed by a printer. Although the occasion of the publication is 
prima facie privileged, the shareholder is in fact actuated by malice 
towards the chairman of the Board. The printer is liable. 

· 131. Having regard to the fact that in all cases of this character the 
publication complained of is not prima facie a wrong at all, but only 
becomes so upon proof of malice, we think that the balance of advantage 
lies in the abolition of the existing rule that the malice of one defendant 
infects his co-defendants, except where his co-defendant knew, or ought to 
have known, of the existence of such malice. The defendant who is actually 
guilty of malice would remain liable, but his innocent co-defendants would 
be freed from liability. 
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132. We accordingly recommend that in actions for defamation where 
"fair comment" or "qualified privilege" is pleaded by any defendant, such 
plea shall not be defeated by reason of the malice of any person-jointly 
responsible with him for the publication complained of, whether a co
defendant in the action or not, unless the defendant so pleading knew of 
the existence of malice on the part of such other person, or unless there 
was want of reasonable care on his part in failing to know." 

255. In accordance with that recommendation, clause 8 of the original 
Defamation Bil11952 reads as follows:-

"In proceedings for libel or slander a defence of fair comment or privilege 
shall not fail by reason only of the proof of malice on the part of any pther 
person jointly responsible with the defendant for the publication whether 
or not that person is also a defendant in the proceedings unless it is proved 
that the defendant knew or could, with reasonable care, have ascertained 
that the publication was malicious on the part of that other person." 

256. According to Mr. H. A. Taylor, one of the few surviving members of 
the Porter Committee, pressure of time in order to complete the Third Reading 
precluded discussion of this clause, which never became law. So it was that, 
when at last Slade, J., had the opportunity of expressing his views judiciallytss, 
~~~ . 

"Smith v. Streatfeild still remains the law although 37 years almost to 
the day have passed since it was decided. It has not, however, come through 
battle unscathed, the Court of Appeal in Crozier v. Wishart Books Ltd. 
(1936) 1 K.B. 471 stating that it would require careful consideration when 
it came before them. It was followed in Smith v. National Meter Co. [1945] 
K.B. 543 when Uthwatt, J., said that whatever view he might entertain of the 
correctness of the decision in.Smith v. Streatfeild which he described as a 
"tottering authority" be was bound as a judge of first instance to follow it. 
I do not think that Uthwatt, J., was bound to follow it ... and Mr. Scott 
Cairns has invited me to give the last push to this tottering authority. 
Had it been necessary for me to do so, I should have had to consider 
whether it was not my duty to refuse to follow that decision because ... I 
feel that the decision was based on a false premise, namely, that a person 
who publishes a defamatory statement on an occasion of qualified privilege 
is a tortfeasor. In my judgment, a person who publishes a defamatory 
statement on an occasion which the law clothed with the protection of 
qualified privilege is not a tortfeasor, and a person cannot be a joint 
tortfeasor unless be is a tortfeasor ... " 

257. We should have thought that this must be right for it has been the law 
since 18771S9 that once there is proof that the defendant published the defamatory 
matter on a privileged occasion, it would be assumed he did so honestly believing 
his statement to be true unless there is some evidence, the onus of giving which 
lies with the plaintiff, from which a contrary inference may be drawn. 

D 

1S8 Longdon Gri/fithsv. Smith [1951] 1 K.B. 295, p. 302. 
159 Clark v. Molyneux (1877) 3 Q.B.D. 237. 
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The decision in Egger v. Viscount Chelmsford and Others • . 

258. Nevertheless, judges continued to follow the "tottering authority" until 
1965, when in Egger v. Viscount Chelmsford and Othersl60, the Court of Appeal 
overruled it. The headnote to this case reads as follows:-

"The plaintiff brought an action claiming damages against the assistant 
secretary and 10 members of a sub-committee of a club which was an 
unincorporated body, for libel contained in a letter written by the secretary 
on the instructions of the sub-committee to a person with an interest to 
receive the letter. The defendants pleaded, inter alia, that the letter was 
written on an occasion of qualified privilege. The plaintiff by her reply 
alleged express malice on the part of the defendants as ousting the privilege. 
After a long trial the jury disagreed; on a re-trial, the jury returned a verdict 
for the plaintiff, but found that the secretary and three of the eight 
surviving committee members were not actuated by malice in publishing 
the letter. At each trial the judge ruled that the occasion was one of 
qualified privilege; but at the conclusion of the retrial, the trial judge, 
holding that the situation was analogous to that in Smith v. Streatfei/d 
[1913] 3 K.B. 764; 29T.L.R. 707,enteredjudgmentagainstallthedefendants 
and ordered that they should pay the costs of both jury trials, which had 
been long and expensive. On appeal by the secretary and the three committee 
members found innocent of malice:-

Held, allowing the appeal, that the non-malicious committee members 
were not liable to the plaintiff, for each had in relation to the joint publica
tion an independent and individual privilege which could not be defeated 
by the malice of others taking part in the joint publication. A person who 
without malice publishes or takes part in publishing a defamatory statement 
on an occasion of qualified privilege is not a tortfeasor, and cannot be 
held to be a joint tortfeasor, for the privilege attaches to the individual 
publisher and not to the publication .•• 

Longdon-Griffiths v. Smith [1951]1 K.B. 295; 66 T.L.R. (Pt 2) 627; [1950] 
2All ER 662 and Meekinsv. Henson [1964) 1 Q.B.472;[1962] 3 W.L.R.299; 
[1962] 1 AllER 899 approved. 

Smith v. Streatfei/d [1913] 3 K.B. 764; 29 T.L.R. 707 overruled. State
ment of the general rule based on Smith v. Streatfeild in Gatley on Libel 
and Slander, 5th Edition (1960) page 587 disapproved." 

259. Egger v. Viscount Chelmsford and Others is authority only as to qualified 
privilege, so that any observations made as to fair comment are obiter dicta. 
Unhappily, the obiter dicta of Lord Denning, M. R., and of Davies, L. J., are 
in contradiction. The editors of the 7th edition of Gatley favour the view of 
Davies, L. J ., and the relevant passage on page 340 of the book reads as follows:-

"Where a defence of fair comment is relied on and malice in the maker 
of the comment is proved, a person who has participated in the publication 
but has not himself composed the comment and is not himself malicious 
is probably not entitled to rely on the defence!' 

160 [1965} 1 Q.B. 248. 
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We hesitate to say what is the law. We can only say that, if that is the law, then 
it ought not to be and the matter should be put right by statute. We think that 
the Porter Committee was right to make no distinction as to infection by 
malice as between privilege and comment. 

260. We are accordingly recommending that the view expressed by Lord 
Denning in Egger v. Viscount Chelmsford and Others should be approved by 
statute. He said-and we quote the whole paragraph at page 265 :-

"My conclusion is that Smith v. Streatfei/d was wrongly decided and 
should be overruled: that the obiter dicta on this point of their Lordships 
in Adam v. Ward ([1917] A.C. 309) were erroneous: and that the general 
rule stated by Gatley does not exist. It is a mistake to suppose that, on a 
joint publication, the malice of one defendant infects his co-defendant. 
Each defendant is answerable severally, as well as jointly, for the joint 
publication: and each is entitled to his several defence, whether he be sued 
jointly or separately from the others. If the plaintiff seeks to rely on malice 
to aggravate damages, or to rebut a defence of qualified privilege, or to 
cause a comment, otherwise fair, to become unfair, then he must prove 
malice against each person whom he charges with it. A defendant is only 
affected by express malice if he himself was actuated by it: or if his servant 
or agent concerned in the publication was actuated by malice in the eourse 
of his employment. We have come after several years to find that the law is 
as Lord Porter's Committee recommended it should be." 

261. The last sentence, we hope, will prove to be intelligent anticipation but 
it is not, at the moment, settled law, since as already stated Davies, L. J., 
disagreed with the Porter Committee's recommendation as to fair comment, 
and Harman, L. J., (the third member of the Court) did not deal with it at all 
(as indeed it was not necessary for him to do.) 

Non-malicious defendants 
262. The draft clause in the original 1952 Bill differs from the law as laid 

down in Egger v. Viscount Chelmsford and Others in that, under the former, a 
non-malicious defendant may still be liable if it be proved that he knew or 
could with reasonable care have ascertained that the publication was malicious 
on the part of another person jointly responsible for the publication. 

263. We have carefully considered whether to follow the Porter Committee 
in recommending this qualification. Superficially it has attractions, but it seems 
to us to introduce an unsatisfactory "grey area" between malice and innocence 
which might cause injustice and which will inevitably add to the already 
considerable complexity of cases where malice is in issue against more 
than one co-defendant. Take Egger's case itself; there were nine effective 
defendants, five of whom were held guilty of malice and four not. If the Porter 
Committee's qualification had applied, the state of mind of each defendant 
would have been investigated during the trial at two levels:-

(a) Was he malicious? 

(b) If he was not malicious, did he know or could he with reasonable care 
have ascertained that the publication was malicious on the part of each 
or any of the other defendants who were eventually held to be malicious 1 
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264. Furthermore, at the end of the day the jury would have had to answer 
the second question in relation to each of the four non-maJicious defendants in 
relation to the malice of each of the other five. This we think would be an 
intolerably complicated and protracted exercise, even for a judge sitting alone. 
Accordingly we do not recommend that the Porter Committee's qualifications 
should apply to either fair comment or qualified privilege. · 

The application of the doctrine of respondeat superior 
265. A further criticism of this draft clause based on the recommendation 

of the Porter Committee is that it is open to the construction that it abolishes 
the doctrine of respondeat superior in the cases to which it refers. We think that 
Gatleyt6t correctly sets out the present law on this point as to qualified privilege 
at pages 338-339 as follows:-

"Where a person bas published defamatory words on an occasion of 
qualified privilege the privilege will only be defeated so far as he is concerned 
if he himself is malicious, or if he is liable on the basis of respondeat superior 
for the malice of a servant or agent. 

266. The doctrine of respondeat superior, which runs through all the law of 
tort, is summarised in Gatley, pages 371-372 at paragraph 877:-

"Where an agent or servant, acting within the scope and in the course of 
his employment, publishes a libel on a privileged occasion, and it is proved 
that the agent or servant was actuated by malice, the principal or master is 
liable. Similarly, when a servant or agent is employed to write the words 
to be published, if the servant or agent is actuated by malice, that malice 
will be imputed to the principal. The principal and agent are one in the eye 
of the law, and it does not signify which published the libel and which was 
actuated by malicet62," 

267. Harman, L. J ., instanced the working of the doctrine neatly at page 266 
of Egger's case:-

"The jury acquitted him of malice, but it is said that because some of his 
principals are malicious, he is liable, having no privilege of his own. I can 
well understand that the principal must be responsible for the malice of 
his agent, but the converse seems to me quite beyond reason and to involve 
all sorts of untoward consequences. It is in fact a doctrine of respondeat 
inferior." 

268. To create a special rule in relation to the malice of a servant as the draft 
clause would appear to envisage would, in our view, create a quite illogical 
exception to the general rule. Apart from this general principle, a plaintiff 
would be placed in an almost impossible position against corporate defendants 
unless the malice of their servants could be invoked under respondeat superior. 

269. An interesting illustration of the problems which arise in this field is the 
case of Gros and Another v. Crook and Times Newspapers Limitedt63, The 
plaintiff's claim related to a leading article in the Times Literary Supplement 

161 7th ed. para. 784. 
162 This passage may be open to criticism in that it treats the scope of the maxim as identica 

in the case of both servants and agents, whereas its application is in fact narrower in the case 
of the latter. (See Bowstead on Agency, 13th ed., Article 103). 

163 (1969) 113 S.J. 408. 



reviewing a technical work published by the plaintiffs. The defendants pleaded, 
inter alia, fair comment, and the plaintiffs replied alleging malice, based largely 
on the state of mind of the author of the article who was not an employee of 
the proprietors of the Times Literary Supplement, and whose identity was 
unknown to the plaintiffs until a few days before the action, so that he was not 
joined as a defendant. He had been employed by the plaintiffs for some years 
prior to 1963 as a translator. 

270. The judge (Blain, J.) negatived the defence of fair comment so that the 
issue of malice did not strictly arise. However, he held that:-

(a) the reviewer was an agent and not an independent contractor; 

(b) in consequence, the maxim of respondeat superior as expounded in 
Citizens Life Assurance Company Limited v. Brown164 applied, rendering 
the proprietors responsible for the reviewer's malice; 

(c) if the reviewer had been an independent contractor, the proprietors 
would not have been vicariously liable for his malice (Honeywill and 
Stein Ltd. v. Larkin Brothers Ltd.l6S). 

271. At the end of his judgment Blain, J., suggested that "publishers would 
welcome some statutory limitation, or at least clarification, of their liability for 
the malice of authors and contributors who alone can know how far their 
malicious statements are justifiable" and recommended this as a fit topic for the 
Law Commission. 

272. We have carefully considered these matters and take the view that:-

(a) a publisher should continue to be vicariously responsible for the 
malice of his agent (we thus agree with the decision of Blain, J., in 
Gros v. Crook though we have some doubt whether he was in fact right 
in holding on the facts that the reviewer was an agent and not an 
independent contractor). 

(b) a publisher should not be vicariously responsible for the malice of an 
independent contractor (thus applying the doctrine laid down in the 
case of lloneywill and Stein Ltd. v. Larkin Brothers Ltd. to the law of 
defamation). 

(c) the publisher of a newspaper or broadcast programme should not be 
vicariously liable for the mal.ice of. an unsolicited correspondent, 
whether anonymous or otherwtse. Thts accords with the view of the 
Court of Appeal in Lyon v. The Daily Telegraph Ltd.166, in which it was 
stated (obiter) that a newspaper proprietor was not necessarily precluded 
from relying on a defence of fair comment by the malice of an anony
mous author of a letter published by the Editor. 

164 (1904} A.C. 423. 
165 1934] 1 K.B.191. 
166 1943] K.B. 746. 
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Interrogatories as to defendant's sources of information or grounds of belief 

273. Under the present law, in accordance with the recommendation of the 
Porter Committeel67, it is provided168 that in an action where the defendant 
pleads fair comment or privilege, no interrogatories as to the defendant's 
sources of information or grounds of belief shall be allowed. It follows that a 
plaintiff is debarred from probing the identity of the author of a publication 
when this is not self-apparent. 

274. In Gros v. Crook, Blain, J., suggested that "it might be considered in 
this day and age (where we are more zealous to protect innocent-minded 
publishers) a maligned person should be entitled to know the identity of one 
who may be a highly malicious and self-interested writer." The basis of his 
recommendation was that he had "no doubt in this case that, if Mr. Gros had 
been informed of the author's identity as soon as he complained, his reputation 
would quickly have been cleared and the defendants would have been spared 
the main consequences of long expensive and unsuccessful litigation." 

275. Although we recognise the force of Blain, J.'s criticism particularly in 
the light of the facts of the case he was trying, we have come to the conclusion 
on balance that it would be undesirable to disturb the present law on this point, 
primarily because we believe that the change introduced by Order 82, rule 6, 
has been generally beneficial in eliminating the large number of interlocutory 
applications for interrogatories on sources of information which were prevalent 
prior to the enactment of the rule. 

Recommendations 
276. We recommend:-

(a) in an·action for defamation the defence of comment should not fail by 
reason only of the fact that the opinion expressed by any other person 
jointly responsible with the defendant for the matter published (whether 
or not that person is also a defendant in the action) is proved not to be 
that other person's genuine opinion; 

(b) in an action for defamation the defence of qualified privilege should 
not fail by reason only of the fact that any person jointly responsible 
with the defendant for the matter published (whether or not that person 
is also a defendant in the action) is proved, in publishing the said matter, 
to have taken improper advantage of the occasion giving rise to the 
privilege; 

(c) the above provisions should not affect the liability of the defendant 
for the acts of his servant or agent; 

(d) the publisher of a newspaper or broadcast programme should not be 
vicariously liable for the acts of an unsolicited correspondent whether 
anonymous or not who in contributing matter which has been published 
in the newspaper or programme, has expressed an opinion which is 
proved not to have been his genuine opinion or has taken improper 
advantage of an occasion giving rise to the defence of privilege. 

167 Cmd. 7536 paras.183-188. 
t68 R.S.C. Order 82, rule 6. 
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SCOTLAND 
277. The topic of infection by the malice of a joint publisher does not appear 

to have been explored in any reported Scottish decision. In Walker on Delict, 
Vol 2, p. 818, however, several of the English decisions discussed above are 
cited as authority for various propositions expressed as being part of the law 
of Scotland. 

Recommendation 
278. The Committee are of opiriion that the considerations stated above in 

favour of altering the law of England in this respect are valid also in the context 
of Scots Law, and that, even if only for the avoidance of doubt, the proposed 
enactment should apply to Scotland. 
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CHAPTER 9 

UNINTENTIONAL OR INNOCENT DEFAMATION 

ENGLAND AND WALES 

Offers of amends under section 4 of the Defamation Act 1952 
279. On the recommendation of the Porter Committeet69, Parliament sought 

in section 4 of the Defamation Act 1952 to mitigate the hardship on defendants 
who published defamatory statements innocently, namely:-

(a) where the publisher did not intend to publish the words of and concerning 
the plaintiff, and did not know of circumstances by virtue of which they 
might be understood to refer to him (i.e. the Hulton v. Jones situation); 

(b) where the words were not defamatory on the face of them, and the 
publisher did not know of circumstances by virtue of which they might 
be understood to be defamatory of the plaintiff. 

280. The section is included in full in Appendix XII. Its main features are as 
follows:-

(a) if the publisher claims that the words were published by him innocently 
he may make an offer of amends to the complainant which must include 
an offer to publish or join in the publication of a suitable correction 
and apology; 

(h) the offer of amends must be accompanied oy an affidavit specifying the 
facts relied upon to show that the words were published innocently; 

(c) if the offer of amends is accepted proceedings for defamation in respect 
of the publication are barred; any question as to the steps to be taken 
in fulfilment of the offer can be decided by the court; 

(d) if the offer of amends is rejected, the person publishing the words has 
a valid defence if he establishes-
(i) that the words were published by him innocently (i.e., that he falls 

within one or other or both of the two prescribed categories of 
unintentional defamation), 

(ii) that the offer was made as soon as practicable after he received 
notice of the complaint; 

(iii) that he exercised all reasonable care in relation to the publication; 
(iv) that if he was not the author of the words complained of he proves 

that the words were written by the author without malice; 

(e) in support of his defence that the words were published innocently, the 
defendant is limited to the evidence specified in his affidavit. 

169 Cmd. 7536 paras. 55-73. 
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Defects in statutory procedure 

281. ·witnesses before us were substantially unanimous that the purposes 
which section 4 was designed to achieve are extremely valuable; they were 
almost equally unanimous that the section as at present drafted contained defects 
Which render it difficult to operate if not unworkable. These may be summarised 
as follows:-

(a) The procedure required involves too much expensive rigmarole, in 
particular the need to collect the evidence and incorporate it in an 
affidavit which must be served with the offer of amends. This process has 
numerous grave disadvantages:-
(i) it is laborious, time-consuming and expensive; 
(ii) the publisher is in a grave dilemma; if he omits to collect aU 

available evidence, he cannot use any evidence subsequently 
obtained; if he leaves no stone unturned, he may be held not to 
have made the offer as soon as practicable. 

(b) The burden placed on the publisher, if he is not the author, to establish 
positively that the author wrote the words without malice is exceedingly 
onerous, and might be quite impossible (e.g., in the case of an anony
mous letter). 

(c) By reason of these defects the section has not been used nearly as 
extensively as might have been expected and as no doubt the Porter 
Committee hoped. This criticism is certainly borne out by the fact that 
so far as we can ascertain, there is only one reported case relating to 
section 4110. 

Proposed improvements In procedure 
282. We think that these defects could be rectified without impairing the 

overall intentions of the section. 

283. We consider that the present requirement of an affidavit is unnecessary. 
A publisher making an offer of amends will as a matter of course set out in his 
accompanying letter the salient matters he relies upon in support of the innocence 
of his publication, so that the complainant will be well aware of them at the 
outset. We can see no reason why the defendant should not be entitled to rely on 
other matters so long as all matters relied on are particularised in his defence. 
The elimination of this requirement is likely to result in offers of amends being 
made more promptly than would otherwise be the case, to the advantage of 
the complainant. 

284. We regard the requirement that a publisher must prove that the author 
was not guilty of malice, when the publisher himself was not the author, as not 
only unduly onerous (see above) but also unsound in principle. Where a 
publisher can establish that he himself is innocent, we think that in principle he 
should have a valid defence, and that he should not be infected by the malice 
of the author, still less required to prove its absence except in the case of a 
servant or agent. This principle underlies the decision of the Court of Appeal in 
Egger v. Chelmsford, which we have recommended should be not merely upheld 
but extended. 

170 Rossv. Hopkinson, The Times, 17th October 1956. 
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285. We therefore recommend that the present section 4 of the Defamation 
Act be repealed and replaced by clause 13 of the draft Billt71, We also recommend 
that there should be a new rule of court requiring a defendant relying upon the 
new clause (where his offer of amends has been refused) to plead in his defence 
particulars of all facts and matters relied upon by him in support of his claim 
that his publication was innocent. 

Other proposals considered 
286. We were at one time minded to go further and recommend far-reaching 

changes which would have affected all cases of defamation and not only those 
where the defamation was innocent. Like most proposals for substantial 
changes in the law they did not command universal support. Various witnesses 
and newspapers found them attractive, but the lack of enthusiasm from the Bar 
Council, the Law Society, and the Press Council has persuaded the majority of 
us that the recommendation made above is the more realistic. None the less we 
still consider these far-reaching suggestions worth recording. The proposals of 
His Honour Henry Cecil Leon relating to an action for a declaration where a 
plaintiff waives his right to damages are set out in Appendix XIV with an 
explanatory footnote. In a minority report Mr. Michael Rubinstein (supported 
by Miss Clarke) explains why he has found unacceptable clause 13 of the draft 
Dill recommended by the majority of the Committee, and proposes an alternative. 

Summary of recommendations 
287. (a) The recommended alterations to be effected by a clause in the new 

Bill can be summarised as follows:-
(i) The procedure requiring an affidavit specifying the facts relied on 

by the person making an offer of amends to show that the words 
or matter in question were published innocently should be 
discontinued and should be replaced by a simpler procedure 
requiring the offer of amends to be in writing and to affirm that 
the words complained of were published innocently in relation to 
the person aggrieved. The word "innocently" would be defined as 
in section 4(5) of the 1952 Act. The offer must be made as soon as 
practicable after the publisher received notice that the words or 
matter were or might be defamatory of the person aggrieved and 
must include an offer to publish a suitable correction and apology. 

(ii) When an offer of amends is accepted by the aggrieved party, but 
the parties do not agree on the manner of publication of the 
correction or apology, that question shall be referred to the court 
whose decision shall be final. The court to which such references 
are to be made should be the Judge in Chambers. 

(iii) The court in default of agreement should have power to order 
the publisher to pay the costs of the person aggrieved on an 
indemnity basis. 

(iv) The court, where an offer of amends is accepted by the aggrieved 
party, should also have power (in default of agreement between 
the parties) to make such order with regard to unsold copies of a 

171 Appendix III. 
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publication contatntng the words complained of as seems 
appropriate to the circumstances. In its discretion the court may 
in the order provide for the continuation or resumption of the 
distribution of such unsold copies unamended or for the inclusion 
in all such cppies of a suitable statement, or alternatively may 
provide for the withdrawal of all unsold copies of the publication 
concerned. 

(v) If an aggrieved person refuses an offer of amends and brings or 
continues proceedings for damages for defamation the court 
may, if it is satisfied prima facie that an aggrieved party's complaint 
relates to insubstantial matters, order that security for costs be 
given by the aggrieved party. 

(vi) In cases where an offer is not accepted and the aggrieved person 
institutes or continues proceedings for defamation, the defendant 
should be entitled to rely on all other matters that are particu· 
larised in his defence, and should not (as under section 4(2) of the 
1952 Act,) be limited to evidence of the facts included or referred 
to in the document containing the offer of amend~. 

(vii) An unaccepted offer of amends should not constitute an admission 
of liability and should not be referred to in evidence in the 
proceedings in relation to which the offer was made without the 
consent of the defendant who made the offer. 

(viii) The requirement that a publisher, who was not the author of the 
words complained of, must prove that the words were written by 
the actual author without malice, should be abrogated. 

(b) There should be a new rule of court requiring a defendant relying upon 
the clause in the new Bill (where his offer of amends has been refused) 
to plead in his defence particulars of all the facts and matters relied on 
by him in support of his claim that his publication was innocent. 

SCOTLAND 
288. The existing section 4 of the Defamation Act 1952 applies to Scotland. 

Our reasons for recommending its amendment are considered to have at least 
equal validity there, and the new form of section 4172, subject to suitable 
alteration of terminology, is therefore recommended for Scotland. 

172 Clause 13 of the Bill. 
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CHAPTER 10 

MULTIPLE PUBLICATION OF THE SAME LIBEL 

ENGLAND AND WALES 

Present law 
289. As the law stands at present every copy of a newspaper, book or other 

written matter is technically a distinct and separate publication of any libel 
contained therein17J, Equally, any television or sound broadcast is technically 
a separate publication to each listener. In the United States a number of individual 
States have adopted a "single publication rule" under which any single inte
grated publication such as one edition of a newspaper or other matter in 
permanent form or one broadcast is treated as a unit giving rise to only one 
cause of action. But even this rule will not entirely eliminate the problem posed 
by some types of publication, for example, books repeatedly lent by a library, 
or films, where each screening will be a separate publication. 

290. Although· in recent years this rule has not presented a serious problem 
in this country, it remains a tiresome refinement of the law which should be 
restricted in its application. Normally one single action in the case of publica
tions of this kind will be quite sufficient to protect the plaintiff's reputation in 
relation to all technically separate publications. There may, however, be cases 
where a second action is justifiable, for example, in the case of a subsequent and 
particularly hurtful or damaging publication of the same matter, or in the case of 
a contemporary publication of the same matter, perhaps in a foreign country, 
of which the plain tilT learns after the first action and which is seriously injurious 
to his character. 

291. Accordingly we recommena that where proceedings by a person in 
respect of a defamation have been concluded either by settlement, judgment 
or final order at a trial or by discontinuance, the plaintiff should not be permitted 
to bring or continue any further proceedings against the defendant in that action 
in respect of the same or any other publication of the same matter except with 
the leave of the court and on notice to the defendant. 

SCOTLAND 
292. There is no decided case in Scotland which suggests that this topic has 

led to any problem there, though theoretically the type of situation considered 
above could no doubt arise there. To meet this possibility and in the interests of 
conformity in the law of the two countries our recommendation is applicable 
to Scotland. 

173 Dukeo/Brunswlckv.Harmer(1849) 14Q.B.185. 
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CHAPTER 11 

CATEGORIES OF PUBLISHERS REQUIRING SPECIAL 
CONSIDERATION 

ENGLAND AND WALES 

Introductory 

293. In this chapter we deal with the position of a number of different classes 
of publisher who have in evidence before us put forward a case for special 
treatment having 1egard to the nature of their work. 

Distributors-the defence of innocent dissemination 

294. At present distributors of written publications (for example, booksellers, 
newsagents and newsvendors) enjoy the special defence of innocent dissemina· 
tion which is not available to the first or main publishers of a work, namely, 
they are not liable if they can show that-

(a) they did not know that the book or paper contained the libel complained 
of; and 

(b) they did not know that the book or paper was of a character likely to 
contain a libel; and 

(c) such want of knowledge was not due to any negligence on their part174, 

295. It was strongly pressed upon us by certain major distributors that, 
with the modern volume of publication of books, magazines and newspapers, 
in order to place themselves in a position where they may avail themselves of 
this defence, a heavy and unjustifiable burden is placed upon them in giving the 
necessary prior consideration to potentially defamatory publications. They in 
effect sought immunity from the law of defamation. 

296. Criticisms from a different angle came in evidence from the editor of a 
well-known satirical magazine which, as a matter of policy, one of the largest 
distributors refuse to handle. This witness's complaint was that the present law 
gives the distributors an excuse to operate what is in effect a censorship. Without 
entering into the merits of either side's point of view in this particular dispute, 
we do not feel that it is relevant to the law governing distributors. 

297. Distributors play the major part as regards the extent of publication of 
most forms of written matter. The present defence of innocent dissemination 
gives the distributor very substantial protection. Indeed, it ensures his immunity 
in the case of the vast majority of the various types of publication he normally 
handles, as is borne out by the very small number of cases brought against 
distributors in the present century. While we accept the evidence that the present 
law places a burden upon distributors to make proper checks in the doubtful 
cases, we are not satisfied that the task involved is unduly onerous or unduly 

17~~4 Emmens v. Pottle (1885) 16 Q.B.D. 354; Vizetelly v. Mudle's Select Library [1900} Q.B. 
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expensive. If distributors were given complete immunity, a plaintiff, defamed 
by ephemeral publications whose proprietors were not themselves worth 
suing, might be left without redress. This in our view would be wrong. After 
careful consideration, we do not recommend any change in the law of innocent 
dissemination as affecting distributors. 

Broadcasters of live programmes 
298. At present a broadcasting company is liable for all material broadcast 

or televised on its network, whether scripted or live, whether it is a studio or an 
outside broadcast. Consequently they may incur liability for completely unex· 
pected and unforeseeable defamatory statements such as for example, a deroga· 
tory remark made by a contributor in a live studio discussion, or a banner or 
leaflet thrust before the television camera in a live transmission of a political 
meeting or demonstration. 

299. We recognise that this poses a real problem to television companies in 
connection with live broadcasts and that their present liability may in some cases 
be a source of hardship. The representatives of the B.B.C., the I. B.A. and certain 
independent television companies sought an amendment by statute intended to 
alleviate this hardship by extending to them a defence broadly equivalent to 
"innocent dissemination". 

300, While we have considerable sympathy with their point of view, we are 
firmly against such a change in the Jaw. In the first place, such matters may 
properly be relied on in mitigation of damages. Moreover, if such a change were 
made, the plaintiff, who might have been very seriously defamed (albeit 
unexpectedly so far as the broadcasting company was concerned) would more 
often than not have no effective remedy against the actual speaker or displayer 
of the banner, to take the examples cited above. The position in this respect 
is quite different from that of the booksellers, where the potential plaintiff 
will usually have a remedy against the author and the publishers. In addition, 
the circulation of a single television broadcast often vastly exceeds that of any 
printed matter. Live discussions and outside broadcasts are transmitted by 
broadcasting enterprises as part of their normal business, so that their regularity 
must be substantially influenced by their popularity rating and therefore by their 
value to the broadcaster concerned (though we recognise that in the case of 
the B.B.C. the value is not strictly commercial). Finally, there is no evidence 
before us that these particular types of programmes have resulted in a large 
number of claims. It is for all these reasons that we do not recommend any 
change here. 

Printers 
301. The printer is under exactly the same liability as an author or publisher 

in defamation. Indeed in the 18th and early 19th centuries the printer was the 
customary defendant in defamation proceedings. 

302. In evidence before us the printers' representatives have urged that their 
present liability is unjust and places upon them, as a class of publisher, an 
unfair burden since it is impossible for them to check for libel every publication 
which they print. In practice they protect themselves by an indemnity from the 
publishers, and sometimes also by insurance. They seek complete immunity 
from defamation proceedings. 
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303. We cannot accept their claim for complete immunity. By multiplying 
copies, printers play an important part in the wide distribution of material which 
they print. The printer could in some cases be effectively the sole publisher of 
defamatory material, and might himself be actuated by a deliberate intent to 
defame. Moreover, in cases of ephemeral publications distributed by the 
authors themselves and neither published by separate publishers nor distributed 
through commercial channels a defamed plaintiff might have no effective 
remedy if printers enjoy complete immunity. It would therefore we think be 
wrong to make a special exception for printers taking them outside the scope 
of the law of defamation altogether. 

304. At the same time the position of the ordinary commercial printer in 
relation to defamatory statements in the publication he prints is substantially 
different from that of the author or publishers. The management of a printing 
company or firm cannot possibly read all the material submitted for printing. 
Those directly concerned with the actual printing (compositors, proof-readers, 
etc.) know what words and sentences are in fact printed, but are not equipped 
to and cannot be expected to evaluate them from the defamation angle. 

305. Moreover, so long as printers are generally liable in defamation they 
will frequently be joined in an action as additional defendants with the author 
and publisher in the expectation that, having regard to their position, they may 
be more disposed to agree to a settlement than their co-defendants. This 
expectation has been proved well-founded in a number of casest7s. In one 
the printers made a statement in open court apologising to the plaintiff and paid 
him a substantial sum of damages long before the main trial, in which the plain
tiff recovered only one halfpenny damages against the author and publisher. 

306. Although their roles are very different, we think that a valid comparison 
can be made between printers and distributors in relation to the moral respon
sibility which they bear for the content of the publications which they handle, 
and the degree of scrutiny which they can reasonably be expected to make of the 
content of such publications. 

The Porter Committee's views 

307. The British Federation of Master Printers urged the Porter Committee 
to extend to printers the defence of innocent dissemination already available 
to distributors. The Porter Committee rejected this request176 on the following 
grounds:-

••while we appreciate the practical difficulty experienced by a printer in 
knowing whether matter which he is required to print is libellous or not, 
we do not consider that a sufficient case has been made out for the extension 
proposed. The printer can insist upon an indemnity or warranty from the 
person from whom he accepts the order to print. Even in the absence of 
such an indemnity, he would normally, if sued for libel, be entitled to obtain 
contribution from the person for whom the libel was printed, and under 
the Law Reform (Married Women and Tortfeasors) Act 1935, such 
contribution would, if the printer were not knowingly a party to the libel 
and were not negligent, probably amount to a complete or nearly complete 

1 7S Dering v. Uris and Kimber [1964] 2 Q.B. 669. 
176 Cmd. 7536 para. 11 S. 
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indemnity. It is only where the person for whom the libel was printed is 
impecunious that the printer is necessarily put to personal loss. His remedy 
is to assure himself of the financial stability of his customer or to insure 
against the risk or to make certain that the matter which he prints is not 
defamatory. In some cases, a defence will be available under the proposed 
protection which we have recommended under the heading 'Unintentional 
Defamation ... ' " 

308. While we accept that it is fully open to the printer "to assure himself 
of the financial stability of his customer or to insure against the risk" we do not 
think it is really practicable for the printer in every case "to make certain that 
the matter which he prints is not defamatory". We recognise that a claim for 
contribution is available to the printer under the Law Reform (Married Women 
and Tortfeasors) Act 1935177, but the existence of this remedy in the hands of the 
printer does not eliminate the undesirable consequences of making printers 
defendants in defamation actions which we discussed above. Moreover we do 
not think that the Porter Committee Report gives sufficient weight to the 
comparison between the roles of printers (who at present do not enjoy the 
defence of innocent dissemination) and distributors (who do). 

309. We recommend the extension of the defence of innocent dissemination 
to printers. The result of this recommendation is that, where printers are put 
on inquiry as to the potentially defamatory character of the work complained 
of, or are in any way negligent in failing to inquire in relation to any given 
work, the defence of innocent dissemination will fail; equally, in the normal 
course of their business of everyday printing they will have a defence which, 
if the experience of distrubutors is any guide, will ensure that they are normally 
not even joined as defendants. 

Translators 
310. It seems that a translator is liable for a defamatory publication trans

lated by him to the same extent as an author or publisher. Our information 
suggests that actions against translators are very uncommon, but there is a 
recent instance of a translator having been joined in a defamation action. 

311. We received powerful and cogent evidence from representatives of trans
lators that this places a heavy and unjust burden on their profession. It is in 
practice impossible for a translator to check for libel the material which he 
translates. He does his work for a fee, and his function is to render the material 
before him faithfully into another language, and not to evaluate its merit. 
Witnesses rightly stressed the social value of the service rendered by translators 
in providing speedy and accurate translations of important foreign publications; 
this consideration applies with particular force to translations of foreign scientific 
and medical literature. These witnesses did not seek complete immunity for 
translators. They recognise that in a minority of cases a translator might have 
an axe to grind, and might distort the meaning of the original in his translation 
for ulterior motives. They seek immunity for the ordinary translator faithfully 
carrying out a solely linguistic exercise. 

312. We think that a special provision covering translators is justified. 
We do not think that in their case any adaptation of the defence of innocent 
dissemination would be practicable or appropriate. Our objective is to ensure 

177193Sc. 30. 
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that they have a valid defence unless they take improper advantage of the occa
sion of translation, for example, by distorting a translation for ulterior motives, 
or by deliberately seeking the opportunity to translate in order to give wider 
currency to a defamatory work in a foreign language. The defence which we have 
in mind would be equivalent in nature to qualified privilege. 

313. Accordingly we recommend the enactment of a clause in the following 
terms:-

"Publication by any person of a translation made by him (whether oral 
or written) shall be protected by qualified privilege provided that the words 
complained of have been translated in accordance with the sense and sub
stance of the original." 

314. In making this recommendation we also have in mind the position of 
oral translators at multilingual conferences although we have received no 
evidence from translators engaged in this particular type of work. Translators 
providing an instant translation in such circumstances are undoubtedly techni
cally publishers of the words complained of. They have no conceivable oppor
tunity to evaluate the content of the words they translate. Thus it seems to us 
that translators in this field have a particularly strong claim to the special 
protection proposed above. 

Summary of recommendations 
315. (a) There should be no change in the law of innocent dissemination so 

far as distributors are concerned (for example, book-se11ers, newsagents, 
newsvendors, lending libraries). 

(b) There should be no change in the law with regard to unexpected and 
unforeseeable defamatory statements or remarks or other defamatory 
material made or appearing before the camera or microphone during 
the course of live and unscripted broadcasts. 

(c) The defence of innocent dissemination now available to distributors 
should be extended to printers, subject to the same or similar conditions 
and safeguards as in the case of distributors. 

(d) Publication by any person of a translation made by him (whether 
oral or written) should be protected by qualified privilege, provided 
that the words complained of have been translated in accordance with 
the sense and substance of the original. 

SCOTLAND 
316. The defence of innocent dissemination is part of the law of Scotland, 

and, as in England, its availability is restricted to distributors who neither know 
nor are negligently ignorant of the contents of the publications which they 
distributet7s, Although we have not received from Scottish printers any repre
sentations that this defence should be extended to them, we consider that our 
reasons for extending it in England are in principle valid also for Scotland. 

Recommendation 
317. We therefore recommend that the defence of innocent dissemination 

should apply to printers in Scotland. Likewise, we consider that our recom· 
mendation for the special protection of translators should also apply to 
Scotland. 

178 Morrison v. Ritchie (1902) 4 F. 64S per Lord Moncreiffat p, 6Sl. 
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CHAPTER 12 

SPECIAL PROTECTION FOR BOOK PUBLISHERS AND AUTHORS 

ENGLAND AND WALES 

The problem 

318. A broadcast is over in a flash; a newspaper circulates for only a day. 
In contrast books may remain on sale in the stocks of publishers, if not of 
booksellers, for years, and will continue even longer to be available on the 
shelves of public libraries-where there is a technical publication to every 
borrower. 

319. Before first publication of a book a publisher must distribute hundreds, 
it may be thousands, of copies to booksellers and will have the balance of the 
first printing in stock. The impetus of sales within the first few months after 
publication is vital to the success or failure of the vast majority of the books 
published in this country. Consequently a decision to withold or withdraw a 
book from sale, within about three weeks before the date of first publication 
{that is after the review and trade promotion copies have been sent out
technically "published"-and during the period of distribution of copies to 
retail outlets) and within the first five months or so after that date, will generally 
result in the Joss of the author's and publisher's total expenditure on the book. 
In addition the publisher may suffer the loss of legitimate anticipated profit 
which can only begin to be realised, as a rule, in the sale of the last few hundred 
copies of the first printing; and the author may similarly lose any royalties he 
would otherwise have earned in excess of the publisher's advance and, no less 
seriously, an opportunity to enhance his reputation, and to benefit from the 
exploitation of subsidiary rights. 

320. A defamation claim received during this crucial period of six months 
places a book publisher in jeopardy for reasons which do not apply to the 
publishers of more ephemeral material, and renders him and the author 
exceptionally vulnerable to gold-digging claims which may threaten damage 
to them quite out of proportion to the possible merit of the claim. (Initially at 
least, the author is less threatened in this way, although ultimately he may be 
expected fully to indemnify the publisher under the publishing contract for the 
book.) 

321. A defamation plaintiff, through his solicitors, may in the original "letter 
before action" demand the withdraw} of the book from sale or availability; or 
the writ when issued may include a claim for an injunction to restrain further 
publication as well as damages, although an application to the court for an 
interlocutory injunction in respect of a book is seldom made and rarely 
succeedst79, Indeed it is often unnecessary since the publisher may be advised, 
at the first notification of the claim, immediately to stop sales from his own 
stock pending investigation. According to the potential gravity of the alleged 

179 See chapter 14. 
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defamation he may also be advised to ask booksellers, through the trade 
weeklies, to return all book~ in their stock for credit, or even to send out 
telegrams requesting them to do so and to arrange for his travellers to call and 
collect unsold copies. A failure to take these precautions, he will be warned, 
may result, if he were to lose the action, in an increased award of damages on 
the ground that he continued to sell or to allow the sale of copies of the book 
after his attention had been drawn to the defamation. He may even be persuaded 
to have copies withdrawn from public libraries, which is most unpopular with 
librarians who do not have facilities for packaging books for return to publishers 
or welcome the consequential book-keeping entries. At the very least the 
publisher may be advised, usually with the author's necessary agreement, to 
incur considerable expense replacing pages or inserting erratum or disclaimer 
slips in unissued or unsold copies. 

322. In many such cases the publisher and the author are reasonably confident 
that a defence to the claim will succeed or that the claimant will recover at most 
moderate or even nominal damages. But they face a serious dilemma lest the 
refusal to withdraw or amend the book may aggravate the damages, and prudence 
may therefore dictate acceptance of advice to withdraw or amend it, at a cost of 
hundreds or even thousands of pounds. At present the law gives them no redress 
for these losses even where the claim ultimately fails. 

323. The claimant for his part faces no risk or obligation whatsoever in 
requesting such action; even if the claim fails, he wi11 be under no liability. 
This is in stark contrast to the situation where a plaintiff claims an interlocutory 
injunction. In the rare cases where such an injunction is grantedtso the plaintiff 
is invariably required to give an undertaking to the defendant to compensate 
the defendant for any losses incurred as a result of the injunction, should the 
action fail. 

324. We think that the author and the publisher are at present subjected to 
an unfair disadvantage. But it is not easy to suggest an appropriate remedy, 
which will not unfairly inhibit complainants from seeking withdrawals or 
corrections, resulting in a speedy and economical disposal of the complaint. 
We do think, however, that a complainant making such demands should 
shoulder some responsibility. 

Recommendations 
325. We recommend that, where a plaintiff has either expressly or impliedly 

requested a defendant to withhold, withdraw or correct a book, he should not 
be entitled to recover additional damages on the ground that a defendant 
continued to publish or failed to correct such a book as requested, unless the 
plaintiff has given an undertaking, if the action should fail or be struck out, to 
compensate that defendant for any Joss incurred by him in complying with the 
request. 

326. We recommend further that any action by a defendant to a defamation 
action to enforce the undertaking should be by way of separate proceedings. 

180 See chapter 14. 
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SCOTLAND 
327. A party at whose instance interim interdict has been granted is liable to 

the other party in damages, in the event that his claim at the end of the day 
proves to be unfounded. This imposes a useful sanction against ill-considered 
applications for interim interdict. 

Recommendation 
328. It is considered that our proposal for the protection of book publishers 

and authors is consistent with principle and would represent a reasonable 
extension of the existing law of Scotland. Our recommendation in this respect 
is therefore made for Scotland as well as for England. 
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Present law 

• CHAPTER '13 

CORPORATE BODIES 

ENGLAND AND WALES 

329. Under the present law a corporation is, subject to minor qualifications, 
entitled to sue in defamation in the same way as an individual plaintiff. Thus, a 
trading corporation can sue in respect of any words which are calculated to 
injure its reputation in the way of its trade or businesstst. Consequently an 
action will lie in the case of imputations against trading companies, for example, 
of dishonesty, inefficiency, insolvency, or any other imputation which reflects 
on the company in the way of its business. A trading corporation cannot, 
however, claim in defamation for aspersions not reflecting upon its trading 
character, for example, imputations of ill-manners, "because a firm or company 
as such cannot have indecent or vulgar manners," and "could not sue in respect 
of a charge of murder or incest or adultery, because it could not commit these 
crimes"t82, 

330. Similarly, a trade union as such can sue in respect of defamatory 
statements reflecting on its character as an organisation ofworkersts3. Moreover, 
it has been recently held by Browne, J., in the case of Bognor Regis U.D.C. v. 
Campion184 that a local authority can sue in respect of defamatory statements 
reflecting upon its "governing" reputation, though it had been held in Man
chester Corporation v. Wi/liamstss that a local government authority is not 
entitled to sue for a libel "merely affecting personal reputation". 

331. Subject of course to punitive damages under the present law, a corpora
tion is only entitled to recover compensatory damages for the injury to its 
reputation. It cannot recover aggravated damages. "A company cannot be 
injured in its feelings, it can only be injured in its pocket. Its reputation can be 
injured by a libel but that injury must sound in money. The injury need not 
necessarily be confined to loss of income. Its goodwill may be injured.186" 

Criticisms of present law 

332. The general law of defamation as applicable to corporations has recently 
been trenchantly criticised by Mr. J. A. Weir187• He argues that, since a corpora
tion "has no feelings which might have been hurt and no social relations which 
might have been impaired" and that (taking, for example, a trading corporation) 
the only harm it could have suffered "was harm in its commercial relations 

181 South Hetton Coal Company v. North East News [1894) 1 Q.B.133. 
182 ibid., per Lord Esher, M.R., and Lopes, L.J. 
~:!National Union of General and Municipal Workers v. Gillian [1946] K.B. 81. 

[1972) 2 W.L.R. 983. 
' lU [1891 1 Q.B. 94. 

186 per Lord Reid in Lewis v. Daily Telegraph at p. 262. 
187 The Cambridge Law Journal Nov. 1972 p, 238. 
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because that was all it had", the corporation should be required to allege and 
prove special damage (i.e., actual identifiable financial loss flowing directly 
from the defamation) as a condition of its right of action. 

333. More specifically, Mr. Weir's criticisms are directed against the principle 
established by Bognor Regis U.D.C. v. Campion that governmental authorities 
have a right to sue in defamation. He argues that the comparison of a corporate 
local authority with trading corporations is erroneous; that the leading 
characteristic of a government authority is not that it is a non-trading corporation 
but that it is a unit of government; that governments "should have to put up 
with criticism"; that the only criticism which government may properly repress 
is criticism which is harmful to the state or to public order, and that the only 
proper method of such repression is the criminal law; and that consequently 
government authorities should not be allowed to bring private suits in defamation. 

Problems and analysis 

334. We do not agree with all Mr. Weir's criticisms. In particular, we consider 
that Bognor Regis U.D.C. v. Campion was rightly decided in accordance with 
the present law. We have, however, found his article most stimulating, and we 
think it points the way to useful reform, albeit more limited than that advocated 
by Mr. Weir himself. 

Trading corporations 
335. Lord Reid has emphasised in the passage quoted abovetss that a 

company can only be injured in its pocket, and that its reputation can be 
injured by a defamation only when the injury sounds in money. By limiting 
claims by trading corporations to those in which the company's trading character 
is defamed, the law probably ensures that in the great majority of cases a 
company can only succeed where the defamation has either caused, or is likely 
to cause, financial Joss. However, by concentrating on the nature of the defama
tion rather than on the nature of the damage, there is a likelihood that in some 
cases at any rate a company will succeed even though the defamation has not 
caused, nor could cause, financial damagets9. 

336. It would, we think, be fully in accord both with the principle underlying 
Lord Reid's dictum in Lewis v. Daily Telegraph and with justice, to limit actions 
by trading corporations in defamation to cases where the trading corporation 
can either establish that it has suffered special damage, or can establish that the 
defamation was likely to cause it financial damage. Mr. Weir would limit cases 
within the former category only, but we think this would be much too restrictive, 
since it is naturally very difficult for a plaintiff, whether corporate or personal, 
to prove actual financial damage specifically flowing from a defamation. 

337. Apart from South Helton Coal v. North East News, we do not think that 
this recommendation would have affected the decision in any of the leading 
reported cases where trading companies are plaintiffs. Thus, imputations of 

us Para. 331. 
189 e.g., in the case of the South Helton Coal Company v. North East News [1945] K.B. 364. 

in which the defamation constituted aspersions on the company's housing policy towards its 
workers. 

90 



dishonesty or criminal conduct in a commercial sphere would still, as before, 
be actionable190 since imputations of commercial dishonesty will almost 
invariably be likely to cause financial damage. 

338. In making these recommendations we have borne in mind that, whenever 
the directors or officers of a corporation are defamed, they themselves are free 
to bring defamation proceedings in their own name, in which they stand in 
exactly the same position as any personal plaintiff, with all a personal plaintiff's 
rights, including the right, where appropriate, to aggravated damages. Indeed, in 
many corporate plaintiffs' actions, it seems that the more appropriate plaintiffs 
are the directors or other officers, whose conduct is directly impugned. 

339. We have not overlooked the fact that in modern journalism and broad
casting, there is an increasing tendency to publish critical material concerning 
companies. We do not think, however, that the limitation we propose would 
unduly handicap corporate plaintiffs in face of such articles, nor do we think it 
would unduly encourage defamatory journalism, concerned with company or 
"city" news, since a defamatory publication in this field will normally be calcu
lated to cause financial damage, quite apart from the personal rights of directors 
and officers. 

Government authorities 
340. The majority of us disagree with Mr. Weir that defamation actions by 

government authorities should be entirely prohibited. We think that in any event 
where they suffer special damage, or can prove that a publication is likely to 
cause them financial damage, they should stand in precisely the same shoes as 
trading corporations. We recognise, however, that it may be much more difficult 
for a government authority than a trading corporation to establish that a 
publication is likely to cause it financial damage. Thus, for example, we very 
much doubt whether in Bognor Regis U.D.C. v. Campion such damage could 
have been proved. There might, therefore, be a case for widening the right in 
the case of government bodies and local authorities. However, although we do 
not accept all Mr. Weir's criticisms, we think that it would be appropriate to 
impose the same limits on claims by government bodies and local authorities. 
We feel that in the great majority of cases affecting local authorities, the officers 
or members rather than the authority itself are the appropriate plaintiffs; and 
history suggests that such authorities themselves take a similar sensible view, 
since there appear only to be two reported cases in the last 100 years where a 
local authority has sued as a plaintiff in a defamation action19t. Furthermore, in 
cases of flagrant defamatory publications affecting public order, criminal libel 
proceedings will be available, provided our recommendations in this field are 
accepted. 

Trade unions 
341. We recommend the same limitations in the case of non-trading bodies 

such as trade unions. Here again claims in defamation have proved extremely 
infrequent in the past. 

190 As in D. &.L. Caterers Limitedv. D'Ajou. 
191 i.e., in Manchester Corporation v. Williams and in Bognor Regis U.D,C. v. Campion. 
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Summary of recommendations , 
342. (a) No action for defamation should lie at the suit of any trading 

corporation unless such corporation can establish either-
(i) that it has suffered special damage, or 
(ii) that the words were likely to cause it pecuniary damage. 

(b) Actions in defamation by non-trading corporations (including govern· 
ment bodies and local authorities) and trade unions should be subject 
to similar limitations. 

SCOTLAND 
Present Jaw 

343. A trading corporation is entitled to pursue an action for defamation to 
recover damages for financial loss actually suffered or which is likely to result 
from the slander. In North of Scotland Banking Co. v. Duncant92, Lord Ardmillan 
said at p. 885 "A bank, as a corporation, has indeed, no personal feelings, and 
an action for mere solatium for wounded feelings is unsuitable. But a bank, 
sustained by public confidence, has no better heritage than credit and character; 
and a false accusation affecting its credit and character, and injuring it by 
creating distrust and alarm, is surely a wrong of a slanderous description, for 
which reparation may be sought." 

344. In Solicitors of Edinburgh v. Robertson193,a society of solicitors incorpor· 
ated by Royal Charter succeeded in an action in respect of defamatory matter 
published about it in the Edinburgh Gazette. Lord Hailes assessed damages at 
£5 "in regard that no special damages are proved and that no great damages 
could have ensued from a publication meriting rather scorn than complaint". 
This appears to be authority for the view that a non-trading corporation may 
sue an action for defamation, but it is uncertain whether or not such a corpora· 
tion must prove at least the likelihood of actual pecuniary loss. There is no 
reported instance of an action for defamation at the instance of a local authority. 
It is by no means certain that Bognor Regis U.D.C. v. Campion would be followed 
in Scotland. 

Recommendation 
345. It is considered that our recommendations for alteration of the law of 

England are in line with the existing law of Scotland in this respect. But as the 
latter is not altogether free from doubt we recommend, with a view to the 
elimination of any such doubt, that our proposed enactment should apply to 
Scotland. 

192 (1857) 19 D. 881. 
193 (1781) M. 13935, 
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A. DAMAGES 
Introductory 

CHAPTER 14 

DAMAGES AND OTHER REMEDIES 

ENGLAND AND WALES 

346. Under the present law there are two main heads of damages, namely 
compensatory damages and punitive damages. Under either head it is for the 
plaintiff to establish the appropriate measure of the defendant's liabiHty. The 
defendant for his part is entitled, subject to a number of special rules, to lead 
evidence in mitigation of damages. The whole law of damages in defamation 
actions has recently been subject to detailed scrutiny by the House of Lords 
in the case of Cassell & Co. Ltd. v. Broomet94, · 

Compensatory damages 

347. Compensatory damages fall under two main heads:-
(a) compensation to the plaintiff for the injury to his reputation caused 

by publication of the defamation complained of; 
(b) compensation to the plaintiff for the injury to his feelings and sense 

of affront and indignation caused to him by the publication of the 
defamation complained of, which may be aggravated by the high
handed or oppressive conduct of the defendant; for this purpose the 
consequences to the plaintiff of any conduct of the defendant occurring 
at the time of publication, or at any time between that date and judg
ment, including conduct during the trial itself, is relevant. This type of 
damages is described as "aggravated compensatory damages." It is 
essential to bear in mind that aggravated compensatory damages are 
measured by reference to the hurt caused to the plaintiff, and are in no 
sense to be treated as a means of punishing the defendant. 

348. In assessing compensatory damages, the tribunal of fact is required to 
award a single sum, taking into account both appropriate compensation to the 
plaintiff for injury to his reputation, and appropriate aggravated compensatory 
damages (if the facts of the case warrant such an award). Where there is more 
than one defendant a single sum must be awarded against all joint tortfeasors, 
and, since the measure of aggravated compensatory damages is referable to the 
injury suffered by the plaintiff, that single sum can properly take into account 
any such injury caused by the conduct of any defendant, even though other 
defendants may have been innocent of such conduct. 

. 349. It is of course open to a plaintiff to seek no more than nominal damages 
whatever the true measure of compensatory damages, for example, where his 
only motive is to clear his name of the defamatory imputation. Furthermore, 

194 [1972] A.C. 1027. 
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in cases where the tribunal of fact considers that, although the plaintiff is 
technically entitled to succeed, he should not in the circumstances have brought 
the action, they are entitled to mark their disapproval by awarding him no 
more than contemptuous damagest9s, 

350. In the evidence before us we have received no substantial criticism of 
the existing system of assessing compensatory damages, and we recommend no 
change in this respect. We did receive a somewhat tentative suggestion that, 
where there is more than one defendant, compensatory damages should be 
divided between the joint tortfeasors, but we do not recommend any such 
change, particularly since the principle that one single sum of compensatory 
damages must be awarded however many joint tortfeasors may be involved, 
is a feature of the general law of tort and not in any way specific to the tort of 
defamationt96, There is also the right of joint defendants to claim contribution 
between themselves under section 6 of the Law Reform (Married Women and 
Joint Tortfeasors) Act 1935197. 

Punitive or exemplary damages 
PRESENT LAW 

351. The recent decision of the House of Lords in the appeal of Cassell & 
Co. v. Broome has given rise to a number of difficult questions concerning the 
law in relation to punitive or exemplary damages in defamation actions (herein· 
after called punitive damages.) Of the seven Lords of Appeal, three dissented, 
and all had a separate contribution to make. It is impossible to reconcile all the 
divergent views but the following summary is based upon an attempt to extract 
the effect of the reasons of the majority:-

(a) It remains the law that punitive damages may still be awarded in 
appropriate cases. 

(b) Whatever view may be taken of earlier cases such as Ley v. Hamiltont9& 
and Hulton v. Jones, since the decision of the House in Rookes v. 
Barnard199 a case must fall into one of the three categories defined by 
Lord Devlin (at page 1226) and approved by the whole House, if a claim 
for punitive damages is to succeed. The three categories of case referred 
to are where-

(i) there is "oppressive arbitrary or unconstitutional action by the 
servants of the Government"; 

(ii) "the defendant's conduct has been calculated by him to make a 
profit for himself which may well exceed the compensation payable 
to the plaintiff"; and 

(iii) "punitive damages are expressly authorised by statute". 

195 e.g., the figure of one halfpenny extended to the plaintiff by the jury in the case of Dering 
v. Uris and Kimber. 

196 In our re-drafted version of s. 5 of the 1888 Act (see clause 31(3) of the new Bill) we have 
made it clear that this rule applies to any action which has been consolidated pursuant to that 
section. 

197 See also Greenlands Limitedv. Wilmshurst. [1913] 3 K.B. 507; Cassell&: Co. v. Broome. 
198 (1935) 153 L.T., 385 (H.L.). 
199 [1964] A.C. 1129. 
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(c) The suggestion made by the Court of Appeal in Broome v. Cassell & 
Co.2oo that the ruling of Lord Devlin and the House was made per 
incuriam or was ultra vires or was "unworkable" was rejected by the 
House of Lords. 

(d) Only one of the three categories was relevant in Cassell & Co. v. Broome, 
namely the second. There was evidence of conduct by the defendants 
that showed that they had calculated on making a profit for themselves 
which might well exceed any compensation payable to the plaintiff, 
who had warned the defendants of the serious libels concerning him. 
This was conduct which would justify an award of punitive damages. 

(e) Whilst at present the practice does not require a claim for punitive 
damages to be pleaded and particularised it may be that the practice 
should be altered to enable a defendant to know what case he has to 
meet. 

(/)Prior to Rookes v. Barnard the law was not settled-as the Court of 
Appeal seemed to think it was. Indiscriminate use of epithets such as 
exemplary, punitive, aggravated and so on had been used in many 
cases to describe what, since Rookes v. Barnard would fall to be 
considered as aggravated compensatory damages. 

PROBLEMS AND ANALYSIS 

352. As the law stands at present a judge must direct a jury as follows:
(a) he must himself rule whether there is any evidence of conduct, expressed 

or implied, (as defined by Rookes v. Barnard) for the jury to consider; 
(b) if there is, it is for the jury to decide as a fact whether on the evidence 

the case falls within one of the categories laid down by Lord Devlin; 
(c) If so, the jury should be told that they may-but by no means must

award a sum by way of punitive damages; 
(d) but the jury must make up its mind on a sensible sum to compensate the 

plaintiff for the damage to his reputation and for the injury to his pride 
and personal feelings, and the injury may be aggravated where there 
has been high handed or contumelious conduct; 

(e) having arrived at that sum the jury must consider whether it is not of 
itself enough together with the burden of the plaintiff's costs as well 
as his own to punish the defendant (and where there are two or more 
defendants not more than is appropriate to punish the least culpable 
of the defendants); if-and only if-they think that it is not enough 
then they may award an additional sum by way of punitive damages; 

(/)if they do so decide, it still must be one sum only, awarded jointly and 
severally against all the defendants who are joint tortfeasors. 

353. Whilst the above is the declared law of England it does not, alas! 
possess that simplicity which it is our professed aim to recommend. Is there any 
alternative more "workable"? 

354. As already mentioned, the House of Lords in Rookes v. Barnard held 
that the law allows three categories of case where punitive damages can be 
claimed. Lord Diplock, who was not a party to the decison in Rookes v. 

200 [1971] 2 Q.B. 354. 
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Barnard has said that he doubted whether he would have considered it necessary 
to retain the first category2ol while Lord Kilbrandon was not satisfied after 
considering certain statutes which refer to exemplary damages, that the third 
category in fact exists202, Certainly the second category is the only one where 
the concept of "punitive" is likely to be encountered in the future. 

355. The second category in itself seems to have little, if any, logical basis. 
If punitive damages were to stand we would agree with Salmon, L. J., in the 
Court of Appeal when he asked "Why should the man who commits a tort 
calculating that he will make more money out of it than any damages and costs 
which he will have to pay be less favourably regarded by the law than the man 
who out of venomous malice commits a tort in order to break an innocent 
neighbour regardless of the cost ?"203, 

356. We do not like the idea of fining a defendant in a civil action and 
presenting the fine not to the State but to the plaintiff, who has already received 
aggravated compensatory damages for the injury to his feelings and damage to 
his reputation, the fine being in addition to the ordinary compensatory damages 
but included with those damages. Nor do we favour a suggestion put forward 
by the Bar Council that in "category two" cases, plaintiffs should have the right 
to claim an account of profits, as an alternative to punitive damages. We regard 
this as objectionable since this would in effect be punitive damages in another 
form and would also be impracticable and unduly complicated. 

AGGRAVATED COMPENSATORY DAMAGES 

357. We are of opinion that in a proper case aggravated compensatory 
damages may be substantial indeed, and that simplicity and justice may satis
factorily be achieved by abolishing the concept of the fine, and stating clearly 
that damages for defamation are by way of compensation rather than of punish
ment. We do not think that this is as revolutionary a recommendation as it 
would at first sight appear. ' 

THE LEAST CULPABLE AND THE MEASURE OF DAMAGES 

358. It will be seen from paragraph 352(e) above, that if indeed punitive 
damages are to be awarded, they are to be enough to punish the least culpable 
ofthe defendants. The case where the author and publisher of a book are equally 
to blame, as the Court of Appeal decided in Broome v. Cassell & Co. will be very 
exceptional: frequently it will be the author, (who may be impecunious), rather 
than the publisher (who may be worth powder and shot) whose conduct is to be 
deplored. That leaves us solely with the newspapers and the other mass channels 
of communication, who do not often commit a tort in contumelious disregard 
of another's rights in order to obtain an advantage which would outweigh any 
compensatory damages likely to be obtained by their victim. 

359. We cannot do better than adopt as our own the words of Lord Reid 
in Cassell & Co. v. Broome at p. 1087-

"/ think that the objections to allowing juries to go beyond compensatory 
damages are overwhelming. To allow pure punishment in this way contra
venes almost every principle which has been evolved for the protection of 

201 Cassell & Co. v, Broome at p.l130. 
202 ibid., at p.ll33. 
203 Broome v, Cassell & Co. at p. 387. 
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offenders. There is no definition of the offence except that the conduct 
punished must be oppressive, high-handed, malicious, wanton or its like
terms far too vague to be admitted to any criminal code worthy of the name. 
There is no limit to the punishment except that it must not be unreasonable. 
The punishment is not inflicted by a judge who has experience and at least 
tries not to be in1luenced by emotion; it is in1licted by jury without experi
ence of law or punishment and often swayed by considerations which every 
judge would put out of his mind. And there is no effective appeal against 
sentence. All that a reviewing court can do is to quash the jury's decision 
if it thinks the punishment is more than any twelve reasonable men could 
award. The Court cannot substitute its own award. The punishment must 
then be decided by another jury and if they too award heavy punishment 
the Court is virtually powerless. It is no excuse to say that we need not 
waste sympathy on people who behave outrageously. Are we wasting 
sympathy on vicious criminals when we insist on proper legal safeguards 
for them? The right to give punitive damages in certain cases is so firmly 
embedded in our law that only Parliament can remove it." (our italics.) 

LEGISLATION RECOMMENDED 

360. We recommend that Parliament do remove it so far as defamation 
actions in England and Wales are concerned and we are glad to think that accep
tance of our recommendation would cause the law of England and Wales and of 
Scotland to be the same as to damages and would also accord with the recom
mendation of the Law Commission for New South Wales204, 

Mitigation of damages 
PRESENT LAW 

361. The defendant is entitled to lead evidence in mitigation of damages. 
This evidence can be classified under four main headings:-

(a) that the plaintiff had a general bad reputation prior to publication of 
the defamation complained of; 

(b) that the circumstances under which the defamation was published merit 
a reduction of damages (for example, where the defendant obtained the 
information published from an unimpeachable source); 

(c) that "the plaintiff has recovered damages, or has brought actions for 
damages, for libel and slander in respect of the publication of words to 
the same effect as the words on which the action is founded, or has 
received or agreed to receive compensation in respect of any such 
publication"20S; 

(d) that the defendant has apologised and published a correction of the 
defamation. 

362. As a general rule a defendant who does not assert the truth of the 
statement complained of and who intends to lead evidence in mitigation of 
damages is obliged to give notice in advance to the plaintiff206, 

2~ See paras. 42-SS of the Report of the !'few South Wales Law Reform Commission and 
sectton 46(3) of the New South Wales Defamatton Act 1974. 

2os Defamation Act 1952, s. 12. 
206 Order 82, rule 7. 
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EVIDENCE OF GENERAL BAD REfUTATION 

363. It is necessary to set out in greater detail the limits under the present 
law within which a defendant is restricted if he wishes to plead that the plaintiff 
had a bad reputation at the time the libel was published. It is clearly settled 
that such evidence can only go to the general bad reputation of the plaintiff207• 

The defendant is not entitled to lead evidence of particular acts of misconduct 
on the part of the plaintiff tending to show his character or disposition, even 
though such specific acts would tend to show that the plaintiff deserved an 
extremely bad reputation. In essence, under the present law, it is open to a 
defendant to prove that the plaintiff did in fact have a general bad reputation, 
but not to prove that he ought to have had such a reputation. 

PREVIOUS CONVICTIONS • 

364. The rule has in practice been marginally relaxed by certain recent 
decisions which have held that it is open to a defendant to prove in mitigation 
of damages previous convictions of the plaintiff20s, or judicial strictures in 
previous civil cases upon him, on the ground that such convictions or judgments 
are cogent evidence that the plaintiff has a general bad reputation2o9, 

JUDICIAL CRITICISMS 

365. The present rules regarding evidence of bad reputation received powerful 
and in our opinion valid criticism in the dissenting speech of Lord Radclifie 
in Plato Films v. Speidel where he stated, at page 1130, as follows:-

"The difficulty is that 'general evidence of reputation' does not convey 
an idea of any content. Life not being a morality play or a Victorian 
melodrama, men do not enjoy reputations for being bad or good simpliciter: 
nor if they did, would the proof of such generalities throw any light upon 
the loss of reputation suffered from a particular libel. So far as the ordinary 
man enjoys a public reputation at all, it is ,a reputation, favourable or 
unfavourable, in respect of particular aspects or sectors of his life, and, 
of course, he is likely to have a good reputation in some aspects and a bad 
reputation in others. In any event, the existence of these reputations will, 
if tested, be found to rest on nothing more than particular incidents of some 
general notoriety or else on rumour or suspicion, which may or may not 
be well founded. 

What then, do we mean when we say that we affirm the principle of 
Scott v. Sampson that general evidence of bad reputation is admissible but 
that evidence of particular facts tending to show the character and disposi· 
tion of the plaintiff is not 7 I have not been able to find that the authorities 
supply any satisfactory answer to this. To begin with, there is a fallacy in 
supposing that some general phrase can govern the variety of situations 
that a libel can create, in particular in supposing that the admissible evi· 
dence ought to be the same, whether the libel is very particular or very 
general or whether the plaintiff is a public figure, whose reputation is 
largely based on notorious incidents, favourable or unfavourable, or a 
private individual whose affairs may well escape the burden of notoriety 
altogether. These considerations lead me to the opinion that it would be wrong 

207 Scottv. Sampson; Hobbsv. Tin/ing [1929] 2 K.B.1 ;P/atoFilmsv. Speidel. 
208 Note however s. 4(1) of the Rehabilitation of Offenders Act 1974. 
209 Watersv. SundayPictoria/[1961)1 W.L.R. 967; Goodyv. OdhamsPress [1967] 1 Q.B. 333. 
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to hold that general evidence of reputation, which must mean reputation in that 
sector of a plaintiff's life that has relevance to the libel complained of, cannot 
include evidence citing particular incidents, if they are of sufficient notoriety to 
be likely to contribute to his current reputation. Such incidents are, after all, 
the basic material upon which the reputation rests, and I cannot see the 
advantage to anyone of excluding the better form of evidence in favour of 
the worse. It remains true that the issue is not whether the incidents 
actually happened but whether it is common report that they did. If it is, 
that seems to me the best available evidence of a plaintiff's reputation. I find 
it difficult to combine an aversion from rumour with an indulgence for 
general evidence of reputation which, unvouched, is virtually the same 
thing ... 

It must be remembered that Cave J. in his judgment confined his exclusion 
of particular facts to those 'tending to show the character and disposition 
of the plaintiff', that is those which go to disposition as contrasted with 
reputation. As I have said, I am sure that this principle ought to be main
tained. But I think that it goes beyond either what he said or what he would 
seem to have wished to imply to treat general evidence of reputation as 
excluding all reference to particular facts, if they are of notoriety." (our 
italics.) 

THE PORTER CoMMITTEE'S VIEWS 
366. This criticism was not in fact novel, since the Porter Committee had 

recommended the abolition of the rule in Scott v. Sampson2I 0 in the following 
terms:-

"(2) Evidence of the Plaintiff's Bad Character 
146. Up to the year 1882 when the case of Scott v. Sampson (8 Q.B.D. 

491) was decided, there were conflicting decisions as to the extent to which a 
defendant in an action for defamation could, in mitigation of damages, 
call evidence to show that the plaintiff had in fact a bad reputation at the 
time at which the libel was published, or that he had been guilty of conduct 
-other than that charged in the libel-which, if known, would adversely 
affect his reputation. 

147. In Scott v. Sampson, where the earlier cases were elaborately re
viewed by Cave, J., it was held, on the one hand, that the defendant may 
mitigate damages by giving evidence to prove that the plaintiff is a man of 
bad general reputation, and that, therefore, the damage to his reputation 
caused by the libel complained of cannot be so great as it would be in the 
case of a man of good reputation; but that, on the other hand, the defendant 
cannot give evidence of specific facts and circumstances to show the 
disposition of the plaintiff as distinct from general evidence that he has a 
bad reputation. The grounds given by Cave J. for excluding the last
mentioned type of evidence i.e. evidence of specific acts of misconduct by 
the plaintiff not charged in the libel itself, were principally that, in practice, 
such evidence would impose upon the plaintiff the burden of showing a 
uniform propriety of conduct during his whole life, and would give rise 
to interminable issues which would have but a very remote bearing on the 
question which is in dispute, viz.-to what extent the reputation which the 
plaintiff actually possesses has been damaged by the defamatory matter 
complained of. In Hobbs v. Tinling (1929) 2 K.B. I) where the rule in 

210 Cmd. 7536 paras.l46-1S6. 
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. Scott v. Sampson was applied to questions asked in cross-examination 
. of the plaintiff, Scrutton L. J. laid stress upon the logical ground for 

exclusion of such evidence, namely that the foundation of the cause of 
action for defamation being injury to the reputation which a man possesses 
in the eyes of his fellows, evidence of specific acts of misconduct not charged 
in the libel does not prove what his actual reputation was, but proves only 
that he ought not to have such a reputation. 

148. As a pure matter of theory, the doctrine propounded in Scott v. 
Sampson may be supported, but, in practice, it leads to curious and, we 
think, inequitable results. 

149. In the first place, it is, in practice, almost impossible to find witnesses 
prepared to go into the witness box to give evidence that the plaintiff is of 
general bad reputation. The task of such a witness, who will be subjected 
to cross-examination by the plaintiff, is so invidious that, however bad the 
general reputation of the plaintiff may in fact be, it is seldom, if ever, that 
this kind of evidence can be called. Subject to what is said below as to 
cross-examination to credit, the rule in Scott v. Sampson may operate 
in practice so as to enable a notorious rogue to recover damages for 

· defamation upon the basis that he is a man of unblemished reputation. 

150. In the second place, the rule in Scott v. Sampson does not affect 
the ordinary rule that any witness may be cross-examined as to "credit"
or, more accurately "credibility"-with a view to showing that he is not 
to be believed upon his oath. If the plaintiff gives evidence in an action for 
defamation he-like any other witness-can be cross-examined as to 
"credibility" and may be asked questions as to any particular acts of 

· misconduct in his past life, with the ostensible object, not of mitigating 
damages, but of showing that he is not to be believed on his oath. If he 
denies any matter put to him in cross-examination as to credibility, evidence
in-chief to contradict his denial cannot be called by the defendant. In 
practice, therefore, if the plaintiff elects to give evidence-in-chief, .he can 
be asked questions as to particular incidents in his past life not charged in 
the libel, and, although the jury should be directed by the Judge that any 
admission by the plaintiff ought not to be taken into consideration in 
mitigation of damages, it is inevitable that, if the jury believes the plaintiff 
to have been guilty of acts of misconduct which have been disclosed as a 
result of cross-examination as to credibility, such belief will be reflected 
in the amount of damages which they award. 

151. On the other hand, since these questions are only admissible as to 
credibility, they cannot be put if the plaintiff elects not to go into the box; 
or if he goes into the box but gives no evidence-in-chief and merely submits 
himself for cross-examination. In the latter case, since he has given no 
evidence-in-chief to be impeached, cross-examination as to credibility 
is inadmissible. In the result, a libel action may resolve itself into a tactical 
battle in which the defendant adopts such manoeuvres as are likely to 
force the plaintiff into a position where he is compelled to go into the box 
and give some evidence-however little-in chief, so that there may be put 

· to him in cross-examination as to credibility the very questions which are 
inadmissible in cross-examination in mitigation of damages under the rule 
in Scott v. Sampson. 
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152. It is, we think, plainly undesirable that matters which are of great 
importance to both parties in an action for defamation should depend, 
not upon any question of merits, but upon mere tactical manoeuvres 
in the course of the proceedings; and we consider that the present rule as to 
evidence in mitigation of damages, when taken in conjunction with the 
rule as to cross-examination to credibility, does, in some cases, cause serious 
injustice to one party or the other. 

153. In our view, the rule in Scott v. Sampson, in so far as it excludes 
the giving of evidence of specific instances of misconduct on the part of the 
plaintiff in mitigation of damages, ought to be abolished. A defendant, 
provided that he gives due notice to the plaintiff, should be allowed to rely 
in mitigation of damages upon specific instances of misconduct on the part 
of the plaintiff, and should be entitled to call evidence-in-chief and to cross
examine the plaintiff (if he goes into the box) in support of those allegations. 
The plaintiff, in turn, should naturally be entitled to call evidence-in
chief to contradict any such allegation by the defendant. Notice in sufficient 
detail of the facts relied upon by the defendant in mitigation of damages 
should be given to the plaintiff not later than the date at which the action 
is set down for trial so as to obviate any danger of surprise. 

154. The only limitation upon the facts upon which the defendant 
should be entitled to rely in mitigation of damages should be that he should 
not be entitled, in the absence of a plea of justification, to rely upon the 
facts alleged in the publication complained of, i.e. he should not be per
mitted to justify the libel complained of under the colour of giving 
evidence in mitigation of damages; nor should he be entitled to discovery of 
documents in support of any allegations of fact contained in his notice in 
mitigation of damages. 

155. Such an amendment to the existing law may, in some cases, increase 
the length of the trial, but we think that, in practice, the right to give evi
dence of specific instances of the plaintiff's misconduct in mitigation of 
damages will be sparingly used. In assessing the damages, the tribunal is 
entitled to take into consideration the way in which the defendant has 
conducted his defence, and an abuse of the right to give evidence in mitiga
tion of damages would have the result of inflating the damages awarded. 
Furthermore, while we do not recommend that any specific alteration 
should be made in the existing rule as to cross-examination to credibility, 
we consider that our proposals will have the practical result of curtailing this 
type of cross-examination of plaintiffs in actions for defamation and of 
reducing the abuses to which it is now subject. If a defendant, in the guise 
of cross-examination as to credibility, seeks to impugn the plaintiff's 
character by instances of alleged misconduct in respect of which he has 
given no notice in mitigation of damages, the Court will be entitled to 
draw the inference that the defendant is unable to prove the allegations 
which he has suggested in cross-examination, and it can express its view of 
such conduct in the damages which it awards to the plaintiff. 

156. We accordingly recommend that, in actions for defamation, a 
defendant, upon giving due notice to the plaintiff, should be entitled to rely 
in mitigation of damages upon specific instances of misconduct on the part 
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of the plaintiff, other than those charged in the publication complained of, 
and should be entitled to call evidence-in-chief and to cross-examine the 
plaintiff in support of such allegations, provided he gives particulars of the 
incidents upon which he proposes to rely. The plaintiff, in turn, should be 
entitled to call evidence to contradict any such allegations.'' 

367. Accordingly, clause 11 in the original Bill as presented to Parliament in 
1962 read as follows:-

"In any action for libel or slander the defendant may give evidence in 
mitigation of damages of any fact relevant to the character or reputation of 
the plaintiff not being facts charged in the words on which the action is 
founded." 

368. We are told by Mr. H. A. Taylor, past President of the Institute of 
Journalists and a member of the Porter Committee that this clause was lost 
because it was not possible to put it to the House if the Third Reading was to be 
completed on the relevant day. So Scott v. Sampson remained the law. 

CRITICISM BY "JUSTICE" 

369. The decision in Plato Films v. Speidel itself incurred considerable 
criticism both from "Justice", the British section of the International Commission 
of Jurists, and from the International Press Institute, and in the Freedom of 
Publication Bill introduced into Parliament in 1966 there was a clause amending 
the law in this respect, but the Bill never reached the Statute Book. 

THE DECISION IN PLATO FILMS V. SPEIDEL 

370. We think it is difficult to illustrate the unsatisfactory character of the 
present law better than by reference to the facts of Plato Films v. Speidel itself, 
as recited in the headnote which read as follows :"'T" 

"The plaintiff, who was the Supreme Commander of Allied Land Forces 
in Central Europe, brought an action against the defendants claiming that he 
had been libelled in a film published and exhibited by them, in which he 
was depicted as being privy to the murders of King Alexander of Jugoslavia 
and M. Barthou in 1934, and as having betrayed Field-Marshal Rommel 
in June 1944. By paragraph S of their defence the defendants pleaded 
justification. Alternatively, in mitigation of damages they said that evidence 
in chief would be given at the trial of (A) the "circumstances under which 
the alleged libel was published," and (B) as to the plaintiff's character. 
As particulars of (A) they pleaded that the matters of complaint formed 
part of the film in which the plaintiff was further depicted as having been 
guilty of war crimes and atrocities (specific instances of which were given), 
the truth of which the plaintiff did not deny in his statement of claim. Under 
(D) the defendants pleaded that the plaintiff was widely reputed to have been 
guilty of the two acts with which he had been charged in the alleged libel, 
and also of the war crimes instanced in (A) and, in addition, of the direction 
of aspects of Nazi anti-Jewish policy and the suppression of German demo
cratic life. 

The Court of Appeal held that sub-paragraph (A) should be struck out 
and gave leave for (B) to be amended to read "Alternatively in mitigation 
of damages the defendants will at the trial of the action give evidence in 
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chief that the plaintiff had on or before November 19, 1958 a bad reputation 
as a man who was a party to and/or responsible for acts which were war 
crimes and/or against humanity and/or atrocities." 
On appeal by the defendants:-

Held, dismissing the appeal, (1) that sub-paragraph (A) was objectionable 
and should be struck out (per Viscount Simonds, Lord Radcliffe, Lord 
Denning, Lord Morris of Borth-y-Gest and Lord Guest). (2) That (Lord 
Radcliffe not concurring) as to sub-paragraph (B), evidence of particular 
acts of misconduct on the part of the plaintiff could not be given in mitiga
tion of damages where the defendants had failed to justify the libel com
plained of. 

Per Lord Radcliffe: It would be wrong that general evidence of reputation 
cannot include evidence citing particular incidents, if they are of sufficient 
notoriety to be likely to contribute to the plaintiff's current reputation: 
they are the basic material on which his reputation rests. 

Scott v. Sampson (supra) and Hobbs v. Tin/ing (supra) applied". 

371. To take another illustration, suppose a professional man sues a news
paper for accusing him of professional misconduct; the newspaper strongly 
suspects that he is guilty but cannot prove it. While the trial is pending the 
plaintiff is tried by his professional body and convicted of professional mis
conduct. Yet this may not be relied on by the defendant in mitigation of 
damages. 

372. In all the circumstances we recommend that there should be admissible 
in mitigation of damages evidence of any matter, general or particular, relevant 
at the date of the trial to that aspect of the plaintiff's reputation with which the 
defamation is concerned. Rules of Court should provide that notice should be 
given of any matter on which a party intends to rely. 

Apologies 
373. Under sections 1 and 2 of the Libel Act 1843211 (as amended by section 

2 of the Libel Act 1845212) a defendant may, on giving notice of his intention 
to do so when delivering his defence, give in evidence in mitigation of damages 
that he made or published or offered to make or publish a full apology to the 
plaintiff. However, such a plea in mitigation was a nullity unless it was ac
companied at the same time by a payment into court by way of amends. This 
Procedure has fallen into desuetude, since it is generally more advantageous 
for a defendant who has no other defence that is likely to succeed, to apologise to 
the plaintiff and pay a sum into court by way of satisfaction under Order 22, 
rule 7 pleading the apology in mitigation of damages. With a view to simplifying 
this aspect of the law of defamation, we recommend that sections 1 and 2 of the 
Libel Act 1843 and section 2 of the Libel Act 1845, should be repealed. 

B. OTHER REMEDIES 
High Court injunctions 

374. As in all other causes of action, the High Court has power in a final order 
to grant an injunction, and the principles applicable are the same in defamation 
as in any other cause of action. 

211 1 843 c.96. 
212 I 84S c. 1S. 
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Interlocutory injunctions 
375. Certain special rules, however, govern the grant of interlocutory 

injunctions in defamation proceedings. Under a long established series of cases, 
it has been decided that as a matter of principle an interlocutory injunction 
should not be granted in defamation actions if:-

(a) there is any doubt whether the words are defamatory, or 
(b) the defendant says that he will plead justification, fair comment, 

qualified privilege, or any other defence, and it is not manifest that such 
a defence is bound to fai1213, 

376. The reasoning behind this principle is twofold; first the court's desire 
not to interfere with free speech, secondly the court's anxiety not to usurp in 
advance the function of the tribunal which will eventually try the case: 

377. The result is that it is only in the most exceptional cases that interlocutory 
injunctions are ever obtainable in defamation actions, thus distinguishing them 
sharply from many other causes of action in tort. During the evidence before us 
we have received no criticism of this principle, and we do not recommend any 
change. 

Declarations-High Court 
378. Under Order 15 rule 16 of the Rules of the Supreme Court there is 

general power in the High Court to make a declaratory judgment or order, 
even though no other relief is sought. As a matter of practice, however, this 
power has not been invoked in defamation actions, and it is normally assumed 
that there must be a claim for damages. We think that some plaintiffs wishing 
to clear their reputation but not wishing to claim damages might well favour a 
claim for a declaration alone, and in face of such a limited claim settlement 
might be more readily forthcoming to the advantage of both sides. We recommend 
that for the avoidance of doubt it should be made clear by Rule of Court that 
an action for a declaration alone can be brought in defamation proceedings. 
As already indicated214 one of our number would like to give such a plaintiff a 
right to an early trial2ts but we make no recommendation as to this. 

Statements in open court 
379. Under the present law a statement in open court may be made in two 

different situations:-
(a) as part of the full and final settlement of a claim in defamation parties 

may agree that a statement in open court be made, in which case its 
terms are as agreed between the parties, subject to the formal approval 
of a judge~t6; 

(b) where a defendant pays money into court in defamation proceedings the 
plaintiff may take the money out in full satisfaction of his claim and 
apply to the judge for leave to make a statement in open court217, In 
this situation the judge can, of course, either give or refuse leave, and 
has complete control over the terms of the statement. 

213 Bonnardv. Perryman [18911 2 Ch. 269; Quartz Hill Company v. Beall (1882) 20 Ch. D . 
.501; Fraserv. Evans [1969) 1 A.E.R. 8. 

214 Chapter 9, para. 286. 
2lS See also Appendix XIV. 
216 Order 82, rule .5(2). 
211 ibid., rule .5(1). 
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Common to both these situations is the fact that the action has been finally 
disposed of, 

380. We have received a valuable suggestion from the General Council of the 
Bar, with which we agree, that there should be power in the court to grant leave 
for agreed interim statements to be made in open court prior to the final disposal 
of the action. We recommend accordingly. It is by no means uncommon for a 
plaintiff to allege that the words bear meaning "A", and for the defendant to 
deny meaning "A", and to assert that the words bear meaning "B", which may 
or may not be defamatory. In such circumstances both parties might often be 
willing to make a statement in open court stating that if the words do bear 
meaning "A", which the defendant denies, they are not true and that there is 
n~ basis for such a charge against the plaintiff. This would remove much of the 
stmg from the dispute, would limit the potential damage to the plaintiff, and 
might well be conducive in the long run towards a general settlement ,of the 
action. 

381. We also think that it would be valuable to provide machinery to deal 
with the situation where parties have agreed in principle to settle defamation 
proceedings on terms including a statement in open court, or including the 
publication of a withdrawal, or apology, but cannot agree on the precise terms 
thereof, or, in the latter case, on the form of publication. This could be done by 
giving power to the Judge in Chambers to settle such points of disagreement if 
all the parties so agree. The machinery would apply whether or not the terms 
agreed also included the payment of an agreed sum of damages or costs. We do 
not think it would be appropriate to extend this machinery to cases where only 
some (but not all) of the parties to an action join in the agreement. We, therefore, 
recommend the enactment of a new rule of court in the following terms:-

"When as part of the terms of settlement of defamation proceedings all 
parties to the action jointly desire to make a statement in open court but 
cannot agree on its terms, or jointly desire that the defendant should publish 
a statement of withdrawal or apology, but cannot agree on the terms of 
such statement or the form and manner of publication thereof, the parties 
may jointly apply to a Judge in Chambers to settle the terms of such 
statement in open court, or the terms and form of manner of publication of 
such statement, and the terms as settled shall be binding on all parties." 

382. One of our number suggested that a person who was not a party to the 
proceedings but was affected by a statement made in open court, should be 
entitled, if the court in its discretion thought fit, to make or have made on his 
behalf in court a statement in a form approved by the judge and that if the court 
thought his intervention was justified, the costs incurred by him should be paid 
out of public funds, but we make no recommendation as to this. 

Advertisements 
383. It has been represented to us in evidence that the courts should have 

power to make orders that the defendant should insert appropriate advertise
ments in a suitable newspaper or newspapers, subject to a specified maximum 
cost. While we were attracted by this idea in principle, we consider it would be 
unworkable since either:-

(a) a financial burden would be imposed on the defendant over and above 
the compensatory damages, savouring of punitive damages; or 
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(b) if the cost of the advertisement is to be set against the compensatory 
damages, it is for the plaintiff and not the court to decide how he 
chooses to spend his damages. 

We therefore make no recommendation on this point. 

SUMMARY OF RECOMMENDATIONS 

384. (a) There should be no change in the system of assessing compensatory 
damages. Damages in defamation proceedings should be by way of 
compensation rather than of punishment. This would include ag
gravated compensatory damages in appropriate cases. 

(b) There should be no change in the present law under which, where a 
plaintiff recovers damages against joint tortfeasors, the liability to pay 
the damages to the plaintiff cannot be divided or apportioned between 
the defendants (without prejudice, however, to the rights of joint 
defendants to claim contribution between themselves under section 6 
oftheLaw Reform(Married WomenandJointTortfeasors)Act 1935218, 

(c) Awards of punitive or exemplary damages in defamation proceedings in 
England and Wales should be abolished. 

(d) There should be admissible in mitigation of damages evidence of any 
matter, general or particular, relevant at the date of the trial to that 
aspect of the plaintiff's reputation with which the defamation is 
concerned. 

(e) The statutory provisions for apology accompanied by a payment into 
Court by way of amends contained in the Libel Act 1843 and the Libel 
Act 1845 should be repealed. ' 

(f) There should be no change in the current practice of the court that only 
in the most exceptional cases should interlocutory injunctions be granted 
in defamation actions. 

(g) For the avoidance of doubt it should be made clear that an action for 
a declaration only can be brought in defamation proceedings without 
the necessity for an additional claim for damages or some other relief. 

(h) The court should have power to grant leave for agreed interim state
ments to be made in open court prior to the trial or final disposal of a 
defamation action. 

(I) With the object of providing machinery for resolving outstanding 
differences as to the wording of a statement in open court or the 
publication of a withdrawal or apology between parties who have 
otherwise agreed in principle to the terms of settlement of defamation 
proceedings, a new rule of court should provide that a Judge in 
Chambers should, if all the parties agree, have power to settle the terms 
of any such statement in open court and also the terms and form or 
manner of publication of such statements. 

218 See also clause 31 of the draft Bill. 
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SCOTLAND 

Measure of damages 

385. Exemplary or punitive damages form no part of the law of Scotland, 
the principle being that a pursuer should receive no more than due compensation 
for the injury he has sustained to his reputation (including any actual or probable 
pecuniary loss resulting therefrom) and to his feelings. Scots law does, however, 
recognise that damages may be aggravated by reason of the circumstances of 
the publication or the defender's conduct in relation to it, and evidence bearing 
?n these matters may competently be led. Likewise a defender may lead evidence 
In mitigation of damages, for example, of provocation, or that the defender 
Was genuinely unaware of the slanderous implications of the publication, or 
~hat he believed the occasion to be privileged, or that the statement was made 
In answer to a question, or through mere inadvertence, or that it was a repetition 
of something said by another, or of a current report; or that the defender had 
been led to believe in the truth of the slander by the pursuer himself. The position 
in this respect is considered to be satisfactory. 

Joint defenders 

386. Where a number of defenders are sued jointly and severally in respect 
of the one publication a single sum by way of damages must be awarded to a 
successful pursuer, and if all the defenders are found liable, the pursuer is 
entitled to recover the whole sum from any one of them. This could lead to 
some injustice if the defender whose conduct has contributed least to the 
pursuer's injury is obliged to pay the whole sum, but section 3 of the Law Reform 
(Miscellaneous Provisions) (Scotland) Act 1940219, permits any one of a number 
of joint wrongdoers to claim apportionment of the damages among them, and 
thus affords a means of avoiding such injustice in cases where the other defenders 
have sufficient financial resources. This situation is common to all delicts, and 
no change is recommended for defamation specifically. 

Mitigation of damages 
387. As regards the competency of a defender leading evidence of the 

PUrsuer's bad character in mitigation of damages, Scots law is the same as laid 
down for England in Scott v. Sampson, i.e., it is competent to lead evidence 
of general bad reputation in the respect to which the publication has reference, 
but not of specific acts ofmisconduct220, Our reasons for recommending abolition 
of the rule in Scott v. Sampson are considered to be applicable to Scotland as 
well as to England and our positive recommendation for Scotland is therefore 
the same. 

Interdict 

388. Interdict is a competent remedy in Scotland against the continued or 
repeated publication of defamatory matter221• It has, however, been said that 
since the trial of actions for defamation in the Court of Session has by statut~ 
been appropriated to juries, it is not satisfactory that the publication of a11egedly 
defamatory matter should be interdicted ab ante222• Interim interdict has been 
granted against continuance or repetition of defamatory publications in clear 

219 J940c.42. 
220 C. v. M. (1923) S.C.l. 
221 cf,, British Legal Life Co. v. Pearl Life Assurance Co. (1887) 14 R. 818. 
222 FlemingandOthersv. Newton (1848) 6 Bell sApp.l7S, at p. 190. 
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cases, where there has been something in the nature of a campaign of slander223. 
It is, however, extremely rare, particularly in modern times. It is not considered 
that any change of practice is called for upon this aspect. · 

Declaratory actions 

389. In Scotland actions with declaratory conclusions are commonly raised 
to establish some matter of disputed right. In other cases, however, an action 
for "bare declarator" without some executory conclusion is incompetent, and 
such an action complaining of defamation would probably be held to be so. 
There is no reported instance of any action of this kind. Although in modern 
times actions for defamation are seldom raised in Scotland, we consider that 
there would be some utility in providing opportunities for persons defamed to 
clear their reputations without claiming damages, and we recommend that 
actions of this type should be made competent in Scotland by statute. 

Statements in open court 

390. Formal statements in open court are not a feature of Scottish practice, 
and there are no rules of court dealing with the matter. We do not recommend 
any change of practice in this respect. 

391. In the result, our positive recommendations (d) and (in modified 
form) (f) in paragraph 384 are applicable to Scotland. 

223 e.g., in Lindsay v. Hastie (1915) 2 S.L.T. 266. 
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Introductory 

CHAPTER 15 

DEATH IN RELATION TO DEFAMATION 

ENGLAND AND WALES 

392. We consider this subject under three headings:-
(a) death before judgment of the person who has defamed another person; 
(b) death before judgment of the person who has been defamed; 
(c) defamation of the dead. 

(a) Death before judgment of the person who has defamed another person. 
ACTIO PERSONALIS MORITUR CUM PERSONA 

. 393. Under the present law if a defendant in a defamation action dies before 
JUdgment, the proceedings against him come to an end and the plaintiff cannot 
continue the action against the defendant's estate. A fortiori if a defamer dies 
before action brought no claim can be made against his estate. The reason for 
this rule ]jes in the doctrine actio personalis moritur cum persona (a personal 
action dies with the person) . 

. 394. The origin of this doctrine is uncertain but, until it was largely abrogated 
In 1934, the effect was that in every action oftort-

(a) if a wrongdoer died, a claim could not be made against his estate by the 
person whom he had injured; 

(b) if an injured person died, his estate could have no claim against the 
wrongdoer in respect of his injuries224, 

395. The harshness of the doctrine was to some extent mitigated by the Fatal 
Accidents Act 1846225 (known as Lord Campbell's Act) which, as extended by 
the Fatal Accidents Act 1959226, enabled certain relatives of a person who had 
been killed by a wrongdoer and who could prove their dependency upon the 
dead man to bring a claim against the wrongdoer. 

396. By the Law Reform (Miscellaneous Provisions) Act 1934227, the doctrine 
was abrogated in the case of all actions of tort except those of defamation, 
seduction, enticement and claims for damages in respect of adultery. Actions in 
respect of seduction, enticement and adultery ceased to exist by virtue of the 
Law Reform (Miscellaneous Provisions) Act 1970228, The doctrine never applied 
to claims for damages for breach of contract. So defamation now remains the 
only action which does not survive death. 

224 See the Lord Chancellor, Lord Sankey's speech at Cots. 988-994 of Vol. 91, Hansard 
<House of Lords Debates) and Holdsworth: History of English lAw Vol. 3 p. 582 ' 

22' 1846c.93. • 
226 1959 c.65. 
227 1934c.41. 
22SJ970c.33. 

109 



397. The reason for the substantial abrogation of the doctrine in 1934 was 
because there were so many accidents on the road that Parliament became 
gravely worried about the injustice which, in spite of Lord Campbell's Act, 
occurred as a result of the application of the doctrine. In the House of Lords229 
the Lord Chancellor said: "The very great number of motor car accidents now 
unfortunately happening has made the revision of this maxim an urgent public 
necessity." In the House of Commons the Solicitor-General (Sir Donald 
Somervell) said: "the real urgency for the Bill is in order to deal with the matter 
so far as street accidents are concerned230," 

INTERIM REPORT OF LAW REVISION COMMITTEE 1934231 
398. Prior to these debates the Lord Chancellor had on lOth January 1934 

appointed a Committee to consider, among other things, whether the doctrine 
should be abrogated. The matter was so urgent that, although this was not the 
first question which the Committee was asked to consider, within a very short 
time indeed, namely on 7th March 1934, it made an interim report232 dealing 
with it before dealing with the other matters and in that report it stated: "the 
great frequency of deaths on the roads due to negligent driving has made the 
reform of this part of the law a matter of most urgent national importance." 

399. The Committee reported unanimously that the doctrine should be 
abolished as far as ordinary actions for tort are concerned but they excepted 
defamation and seduction for two reasons. In the House of Commons233 the 
Solicitor-General said:-

"One (reason) is that in a sense (these actions) are peculiarly personal 
and the other is that there may be cases in which it is difficult to do justice if 
both parties are not able to appear in the witness-box. I do not think that 
the evils and illogicalities which could be urged against the maxim as a 
whole apply to these two classes of action. There are certainly difficulties 
about saying that actions of this kind shall survive death of one party or 
another and the Committee unanimously recommended that they should 
be excepted. It is no doubt susceptible of argument but the object of the Bill 
as far as possible is to keep away from controversial areas and to get through 
with expedition changes which will command the general assent of laymen and 
lawyers." (our italics.) 

Lord Danesfort said :-234 
"This Bill does not deal with cases of defamation . • . and after it is 

passed it will be open, as it is today, to any malignant person to publish a 
most atrocious libel upon, possibly, some distinguished man who has 
recently died, and there is no remedy whatever either in damages or by way 
of injunction to stop that publication. I daresay there are some reasons for 
excluding these actions of defamation from the scope of this Bill but for the 
moment I hope that the Lord Chancellor will consider very carefully 
whether it would be possible to extend the right to have damages in the case 
of these defamations. I think that the practice of libelling by atrocious libel 

229 Hansard, Vol. 91, Col. 989. 
230 Hansard, Vol. 290, Col. 2113. 
231 Cmd. 4540 and 4546. 
232 Cmd. 4540. 
233 Hansard, Vol. 290, Col. 2114. 
234 Hansard, Vol. 91, Col. 994. 
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?ead men who have no opportunity of answering-it is done very often by 
Irresponsible people who want to make a little money-should, if possible, 
be dealt with by the law and the right to damages given to the dependants of 
the surviving relatives of the person so defamed." 

The Lord Chancellor said23S :-
"1 will take them into very careful consideration. The only difficulty is that 

the question of allowing an action for a libel on a dead man is a controversial 
one. I hope to bring before your Lordships other bills which are of non
controversial character." (our italics.) 

400. It is, therefore, quite plain that it was mainly the urgency of dealing with 
r~ad accidents that prevented the advantages and disadvantages of doing away 
With the doctrine in defamation cases from being debated. 

ARGUMENTS FOR AND AGAINST CHANGING THE LAW 

401. Where a solvent defamer dies, it appears, at first sight, unjust that the 
person defamed should not be entitled to recover damages against the dead 
man's estate. 

402. The main argument against changing the present law is that there would 
be a difficulty in trying some actions of defamation fairly without the presence 
of the defendant. That would mainly be in cases where there arises the issue of 
what has up till now been called malice. In those cases the defendant, if alive, 
might have been able to satisfy the judge or jury that he acted in perfect good 
faith, and to deprive his personal representatives of this evidence might be to 
perpetrate an injustice. Against this it could be said that in many cases there will 
be no issue of malice and further that when the issue of malice does arise, it will 
arise either because the occasion is privileged or because the defence is that the 
Words published were fair comment on a matter of public interest. In most cases 
it should not be difficult without the defamer's evidence to prove that the words 
were published on a privileged occasion or were prima facie fair comment on a 
matter of public interest. In any event such proof does not depend upon the 
defamer's attitude of mind. Where the occasion is shown to be privileged or the 
prima facie defence of fair comment is established the onus will be upon the 
plaintiff to prove malice on the part of the dead man, not on the defamer's 
personal representatives to disprove it. The result is that in some cases, if not 
in the majority, the effect of the defendant dying would be that the plaintiff 
would not have the opportunity of cross-examining him, or alternatively of 
saying that he evaded going into the witness-box. In some cases, therefore, the 
main disadvantage would be to the plaintiff. It not infrequently happens in all 
kinds of cases that one side or the other is prejudiced or gains some advantage 
by the death of a witness or a party. 

403. No other cause of action is still affected by the doctrine of actio personaUs 
moritur cum persona. Claims for fraud, false imprisonment, malicious prosecu
tion, wrongful dismissal, breach of copyright and breaches of contract of every 
kind can be brought against the estate of the deceased defendant. In actions 
where, for example, plagiarism, fraud or malicious prosecution is alleged one 
would have thought that the presence of the defendant might be just as important 
as in a case of defamation. In a case of plagiarism, for example, one would have 

23s'Hansard, Vol. 91, Col. 99S. 
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thought that the evidence of the alleged plagiarist would be almost vital to the 
defence. 

404. In the 1934 Committee's report236 they said among other things:
"we can see no valid reason why a man's estate should not be liable to 

pay compensation for wrongs committed during his life just as the 
wrongdoer would be liable to do if still alive ... " 

405. Every word of this is applicable to a claim for defamation. Unless there 
is some valid reason for deciding otherwise it would seem wrong that, where a 
person has defamed another person, the death of the defamer should deprive 
the person defamed of his right to damages. 

THE PORTER COMMITIEE 

406. The Porter Committee did not deal with this aspect of the matter at all 
and omitted to consider the case of the defamer dying. 

RECOMMENDATION 

407. We have had to weigh up the disadvantage to the personal representa
atives of the dead man in not being able to call him as a witness, on the one 
hand, and the injustice to the plaintiff on the other. All but two of us237 have 
no doubt that the balance comes down in favour of the person who has been 
defamed, and we accordingly recommend that in England and Wales causes of 
action arising out of defamation should survive against the estate of a deceased 
person, as they do in Scotland. 

(b) Death before judgment of the person who has been defamed 
THE LAW REVISION COMMITTEE'S VIEWS 

408. The case of the death of the person defamed is rather different, and in 
the 1934 Committee's Report this was appreciated. The report said23S- "The 
case of the death of the man against whom wrong has been committed is more 
difficult, not because we think the wrongdoer's liability is in principle affected 
by reason of the fact that the injured man has died, but because the issue of 
damages is necessarily affected by the man's death." 

409. On the other band, it would seem wrong in principle to deprive a 
plaintiff's estate of the fruits of a pending action which the personal represent
atives might be able to obtain if they were allowed to continue it. 

THE LAW IN SCOTLAND 

410. As will be seen, the law in Scotland is different and we propose that the 
law in England should be assimilated with that of Scotland. 

411. In the 1934 Committee's Report239 they said that the doctrine actio 
personalis moritur cum persona had no place in Scots law. This was not entirely 
accurate. In Scotland no distinction in principle is made between actions for 
defamation and ·actions for personal injuries. The doctrine in a modified form 
applies to each category. The position as related to actions for defamation240 is as 
follows:-

236 Cmd. 4540, para. 11. 
237 See the minority report of Mr. Kimber and Mr. Rubinstein. 
238 Cmnd, 4540, para. 12. 
239 ibid., para. 3. 
240 See Smith v. Duncan Stewart & Co. Ltd. (No. 1) (1960) S.C. 329 and (1961) S.C. 91; 

Auldv. Shairp (1874) 2 R. 191. · 
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(a) if a person defamed starts an action to recover solatium for wounded 
feelings and actual or likely pecuniary loss (if any) and then dies, his 
personal representatives can carry on the action to the extent of 
recovering damages under both heads; 

(b) if the person defamed has not actually started an action before his death 
his personal representatives cannot sue to recover solatium whether or 
not the person defamed had intimated a claim before he died, but the 
personal representatives can competently raise an action to recover 
specific pecuniary Joss affecting the deceased's estate suffered by the 
deceased; 

(c) the claim of a person defamed both for solatium and special damages 
transmits against the representatives of the defamer in so far as they 
have profited by the succession. 

412. If it is asked why no change in the law has been suggested before, the 
answer is that the question was really shelved in 1934 in view of the great urgency 
to bring before Parliament a non-contentious Bill to deal with road accidents, 
and that owing to the comparatively few cases of defamation which are affected 
by the doctrine, there has been no clamour to get the law changed. 

THE PORTER COMMITTEE'S VIEWS 

413. In the Porter Report241 it is stated that:-
"The essentially personal character of a man's right to his good reputation 

and of the action for defamation which exists for its protection was 
recognised in 1934 in the Law Reform (Miscellaneous Provisions) Act 1934 
which excepted actions for defamation from those categories of personal 
actions which survive for the benefit of the estate of the plaintiff. We do not 
think that a sufficient case has been made out for a departure from this 
principle." 

414. This paragraph completely ignores the fact that the main reason for 
leaving defamation out of the Act at that time was to get the Act made Jaw 
quickly and to put right a grave injustice which was occurring every day, and, 
as we have said, does not refer at all to the death of the defamer. 

415. We agree that the small incidence of defamation in Scotland makes the 
ract that the doctrine of actio personalis moritur cum persona has little place 
tn the law of Scotland of less significance than it would otherwise have been. 
Nevertheless we are of the opinion that the law on this subject in Scotland is 
much more satisfactory than in England and Wales and we recommend its 
adoption by England and Wales mutatis mutandis as follows:-

(a) that the doctrine of "actio personalis moritur cum persona" should be 
modified so far as all actions in defamation are concerned; 

(b) that where the person defamed has started an action but has died at any 
time prior to judgment, his personal representative should be entitled 
to carry on the action to the extent of recovering both general and 
special damages; 

(c) that where the person defamed has died before starting an action his 
personal representatives should be entitled to commence and care;. on 
proceedings to the extent only of claiming an injunction and actual or 

241 Cmd. 7536, para. 28. 
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likely pecuniary damage suffered by the deceased or his estate as a 
result of the defamation. 

RECOMMENDATIONS 
416. The implementation of these recommendations would place the law of 

England on the same basis in this respect as the existing law of Scotland. 

(c) Defamation of the dead 
PREsENT LAW 

417. In the debate in the House of Lords242 the Lord Chancellor said:-
" ... no action will be able to be brought for a libel on a dead man. 

The day may come when this particular matter may have to receive further 
consideration but it is not necessary to complicate the present Bill with it, 
as it would introduce considerations of a controversial character." 

It is now forty years since that was said. The day has now come. In Salmond on 
Torts243, 15th Edition, edited by Professor Heuston, 1969, at pp. 589-590 occurs 
the following sentence and footnote:-

"There is no survival of causes of action for defamation ... 
Footnote: It is not clear why this should be so. Defamation may cause 

much more harm to the next of kin than an assault. The reason given by 
the Law Revision Committee 1934, Command 4540 p. 7 that 'the presence 
of the plaintiff or of the defendant may be of the greatest importance' is 
unconvincing." 

THE PoRTER CoMMITTEE's viEws244 
418. Paragraphs 27 to 29 (both inclusive) of the Porter Report are as follows: 

"27. Under the existing law, statements about the dead, however false 
and malicious they may be and however much distress they may cause to 
friends and relatives of the deceased, do not form the subject of a civil 
action, nor-except to the limited extent mentioned above-of a criminal 
prosecution. The essence of civil proceedings for defamation is the damage 
caused to the reputation of the plaintiff. It is, therefore, difficult to see any 
logical basis upon which to found a proposal that the relatives of a deceased 
person should be entitled to bring an action for statements defamatory of 
the deceased alone. If such statements are also defamatory of the living, 
they are, of course, actionable under the existing law. It would be equally 
difficult to find any sufficient justification for granting such right of action 
to the personal representatives of the deceased. The basis for a right of 
action on the part of personal representatives is the injury suffered by the 
estate of the deceased; and his estate cannot normally be damaged by 
defamatory statements made after his death. 

28. The essentially personal character of a man's right to his good 
reputation and of the action for defamation which exists for its protection 
was recognised in 1934 in the Law Reform (Miscellaneous Provisions) Act 
1934, which excepted actions for defamation from those categories of 
personal actions which survive for the benefit of the estate of the plaintiff. 
We do not think that a sufficient case has been made out for a departure 
from this principle. 

242 Hansard, Vol. 91, Col. 991. 
243 15th ed. (1969), edited by Professor Heuston, at pp. 589-590. 
244 Cmd. 7536 paras. 27-29. 
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. 29. Similar objections do not exist in the case of criminal proceedings for 
libel of the dead; but there are practical disadvantages in so extending the 
existing law which satisfy us that it is not in the public interest that such an 
alteration should be made. Historians and biographers should be free to 
set out facts as they see them and to make their comment and criticism 
upon the events which they have chronicled. But to produce the strict proof 
of the statements contained in their writings which the English law of 
evidence requires, becomes increasingly difficult with the lapse of time. 
If those engaged in writing history were compelled, for fear of proceedings 
for libel, to limit themselves to events of which they could provide proof 
acceptable to a Court of Ia w, records of the past would, we think, be unduly 
and undesirably curtailed." 

ARGUMENTS FOR LIMITED CHANGES IN THE LAW 

419. We do not think that these paragraphs take sufficiently into account 
the interests of the public and of the near relatives of the deceased. It is quite 
true that to introduce an action for defamation of the dead is to introduce an 
entirely new cause of action. It would be an action to prevent people from telling 
defamatory lies about a dead man shortly after he is dead. Why should it 
remain lawful to add to the grief of a widow by stating falsely just after her 
husband has been buried that he was a criminal? We think that there should be 
a limited protection for such near relatives24S. 

420. Paragraph 29 of the Porter Report does not deal sufficiently with the 
question whether a person should be allowed to publish defamatory statements 
about a dead man within a short time of his death. Records of his past will not 
be "unduly and desirably curtailed" if for a few years after a man's death 
historians and biographers are limited to saying what they can prove to be true. 
Where publications contain false accusations against dead men, they constitute 
a highly objectionable method of profiteering out of his death and in our opinion, 
while grief is fresh and for rather longer, such accusations should be actionable. 
We put the period at five years, but some of us would prefer three. Five years we 
regard as a limit, however, which means that, greatly though we sympathise 
With the complaints expressed to us by descendants of Earl Lloyd George and of 
Frances, Countess of Warwick (who have been most unflatteringly portrayed 
on television), there is nothing we can do for them. It is just not practicable nor 
desirable to equip the law to deal with "old unhappy far off things and battles 
long ago." · 

RECOMMENDATIONS 

421. The majority of us recommend that a claim should be sustainable for a 
declaration that the statement made was false, and an injunction to prevent 
repetition within five years from the death in question, and costs. We do not 
recommend that this proposed new cause of action should carry any right to 
damages. 

422. We have carefully considered the difficulty that could arise if members of 
a family disagree about the course to be taken and we have provided for this 
possibility. We have come to the conclusion and recommend that the remedy 
shall be open to the following persons, namely:-

24' See also what Lord Danesfort said in the debate in the House of Lords-para. 399 
(supra). 
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surviving spouses and descendants and ascendants in any degree of the 
deceased, and brothers and sisters and their descendants in any degree of 
the deceased. 

Summary of recommendations 

423. We accordingly recommend as follows:-
(a) (i) a cause of action in respect of defamation should survive against 

the estate of the deceased; 
(ii) where the person defamed has started an action but has died at any 

time prior to judgment, his personal representatives should be 
entitled to carry on the action to the extent of recovering both 
general and special damages; 

(iii) where the person defamed has died before starting an action, his 
personal representatives should be entitled to commence and carry 
on proceedings to the extent only of claiming an injunction and 
actual or likely pecuniary damage suffered by the deceased or his 
estate as a result of the defamation. 

(b) For a period of five years beginning with the date of death certain near 
relatives of a deceased person, namely a surviving spouse, descendants 
or ascendants in any degree of relationship to the deceased and brothers 
and sisters of the deceased and their descendants in any such degree 
should be entitled to sue the person responsible for the publication of a 
statement defamatory of the deceased for a declaration that the matter 
complained of was untrue, an injunction, and costs as the court may 
think fit, but not dall}ages. 

(c) If more than one such relative brings proceedings, then such proceedings 
should be consolidated, unless the court should otherwise order. 

(d) If any such action proceeds to judgment,· no further action shall be 
brought or continued by any other of the relatives aforesaid without 
the leave of the court. 

SCOTLAND 
424. In relation to the transmission upon death of claims and of liability, 

Scots law has never distinguished between defamation and other delicts. Where 
the author of a delict has died, the claim against him for reparation transmits 
against his personal representatives, insofar as they have profited by the 
succession to him246, The damages recoverable from the representatives include 
solatium for pain and suffering or for injured feelings, in addition to actual or 
likely pecuniary loss. 

425. So far as the death of the victim of a delict is concerned, the position 
differs according to whether or not the victim during his lifetime has raised an 
action against the wrongdoer. If he has done so, his executors may have them
selves sis ted as pursuers in the action in place of the deceased, and may carry it 
on to the effect of recovering such damages, both for solatium and for pecuniary 
loss, as the deceased could have recovered had he survived247, If, on the other 

246 Erskine's Institute of the Law of Scotland III. I. 15; Davidson v. Tulloch (1860) 3 Macq •. 
333; Evansv. Stoo/(1885) 12 R.129.S; Kayv. Wilson's Trustees (1850) 12 D. 84S. 

247 Neilson v. Rodger (18.53) 16 D. 32S. 
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hand, the deceased died without having raised an action, his executors may 
competently sue the wrongdoer to recover damages for pecuniary loss suffered 
by the deceased24S, But the executors are not entitled to recover damages by 
'!'ay of solatium for the deceased's pain and suffering or his injured feelings, even 
tf the deceased had intimated a claim for such damages before his death249, 
The Committee consider this state of the law to be satisfactory and do not 
recommend any alteration. 

426. No action lies in Scotland to recover damages for defamation of a 
PC:rson already deceased. In Walker v. Robertson2S0, Lord Commissioner Adam 
duected a jury that a claim of this character, at the instance of a son of the 
deceased, was sound in law, but that case was not followed in Broom v. Ritchie 
& Co.2st 

Recommendation 

. 427. As already mentioned, actions for defamation are rare in Scotland, and 
m the absence of any evidence of popular interest in extending the scope of the 
remedy to cover injury to feelings caused by defamation of a deceased relative, 
We do not consider that any such extension would be warranted in Scotland. 

248 Auldv. Shairp; Smith v. Duncan Stewart & Co. (No.2) [1961] S.C. 91. 
249 Smith v. Duncan Stewart & Co. (No. 1)(1960) S.C. 329. 
2so (1821) 2 Murray 508. 
251 (1904) 6 F. 942. 
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Introduction 

CHAPTER 16 

CRIMINAL LIBEL 

ENGLAND AND WALES 

428. In this chapter we are only dealing with "defamatory" libel. To consider 
so-called obscene, seditious and blasphemous libel would involve going into the 
questions of obscenity, sedition and blasphemy, which are outside our terms of 
reference. Nor are we dealing with the situation in Scotland where there is no 
crime of criminal libel. 

Origin and present legal and factual position of criminal libel 
429. Spoken defamatory words have not been a crime in England for very 

many years, unless also obscene, seditious or blasphemous or amounting to 
conduct likely to cause a breach of the peace or to a contempt of court or to 
incitement to crime or the like, but the origin of criminal libel appears to lie in 
the spoken word. King Alfred, for example, is said to have decreed that a 
slanderer should lose his tongue or (at the miscreant's option) his head, but the 
slanderers whom they wanted to discourage in early times were those who spread 
rumours against the government. The Statute of Westminster the First2S2 made 
it an offence to spread rumours against the government unless and until the 
person accused produced into court the first author of the rumour. 

430. But the individual's reputation was important too, on the assumption 
that the liberty of the subject is imperfect unless his character is protected2.53, 
According to Holt the laws of England took very early notice of slander, both 
as an injury to the individual and an offence against the public peace. "Libel", 
he says, "was only scarcely mentioned in an unlettered age." In the 13th century 
the local English courts dealt with slander as both a crime and a tort. 

431. The English common law relating to libel and slander was built up 
during the 16th and 17th centuries and there is no doubt that for a very long 
time indeed slander has not been a crime and libel has been a crime at common 
law. As long ago as 1812 Lord Mansfield, C.J., regretted that it was too late to 
go back on the completely illogical difference between libel and slander which 
the common law had by then established for many years2.54, 

432. The reason for libel being a crime was because it might tend towards a 
breach of the peace. For example :-"Libel is ranked among criminal offences 
because of its supposed tendency to arouse angry passion, provoke revenge 
and thus endanger the public peace255," "Hawkins puts the whole criminality 
of libels on private persons, as distinguished from the civil liability of those who 
publish them, on their tendency to disturb the public peace2.5Ci" and "An 

2S2 127S c.34. 
m SeeHoltonLibel, 2nd. ed., (l8l6)passlm. 
2S4 Thorley v. Kerry. 
2ss R. v. Holbrook (1878) 4 Q.B.D. 42. 
256 R. v. Labouchere (1884) 12 Q.B.D. at p. 322. 
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i~dictment for libel is only justified when it affects the public as an attempt to 
dJsturb the public peace257", 

. 433. But by 1936, if the decision in R. v. Wicks is correct, this tendency to 
dJsturb the peace no longer had to be proved but was assumed as an inference 
of law. In other words, in order to support a criminal prosecution, it was not 
~ecessary to prove that the person libelled would be likely to want to punch the 
hbeller on the nose. Unless and until the House of Lords should decide 
otherwise, the law is at present as follows:-Criminal proceedings for libel 
should not be taken in trivial cases and juries may be directed by judges to 
acquit in such cases. But, when the libel is serious, it is no defence for the 
libeller to show that the person he defames is unlikely to commit a breach of the 
peace2ss. It is, however, a defence to show that the libel was published on a 
privileged occasion2S9, But there is singularly little authority on this matter. 

434. Because the gist of the offence originated in the tendency to cause a 
breach of the peace there are four essential differences between civil and 
criminal libel:-

(a) No civil action can be brought for libel on the dead but a prosecution 
for libel can be brought in respect of a libel on a dead person, provided 
it is proved that the object was to bring contempt and scandal on to the 
relatives of the deceased and so to provoke a breach of the peace26o, 
We fancy that the judge who tried either of the cases footnoted was more 
concerned with the possibility of a breach of the peace than were the 
judges in R. v. Wicks. We know of no such case this century. When the 
late W. E. Gladstone was libelled by a man called Peter Wright in 1927, 
Gladstone's son, Lord Gladstone, forced Wright to bring a libel action 
against him by writing to various people that Wright was a liar, a 
coward and a fool. Lord Gladstone won the action. 

(b) It is also a criminal libel to libel any sect, company or c1ass if it is proved 
that the object is to excite the hatred of the public against the class 
libelled261, As far as we know there has been no prosecution for this 
offence this century and probably today any proceedings resulting from 
incitement to racial hatred would be taken under the Race Relations 
legislation. 

(c) Prosecution for libel can also be brought if the only publication of the 
libel is to the person libelled. For a civil libel to succeed there must be 
publication to a third party. 

(d) Truth is a complete answer to a claim for civil libel but not of itself to a 
prosecution for criminal libel (except in certain cases covered by the 
Rehabilitation of Offenders Act 1974). 

435. A man who is seriously libelled, whether by publication to himself or to 
third parties can, therefore, take criminal proceedings against the libeller or he 
may invite the police or the Director of Public Prosecutions to do so. It is a 
matter for the discretion of the police officer concerned or the Director whether. 
he undertakes a prosecution or not. The offence is a common law offence but 

2S? per Lord Lord Coleridge in Woodv. Cox (1888) 4 T.L.R. 652. 
258 R. v. Wicks. [1936] 1 A.E.R. 384. 
259 Holdsworth's History of English Law, Vol. 8, p. 376. 
260 Term Reports 126 (1790-1792); R. v. Ensor(1887) 3 T.L.R. 366. SeeR. v. Topham. 4 T.R. 

126 (1790-1792). 
261 R. v. Osborne (1732) 2 Swanst. S03n. 
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the penalties for it were laid down in the second of the statutes mentioned 
below. The following are the statutes which today affect the law of criminal 
libel:-

(a) The Libel Act 1792 (Fox's Libel Act)262, 
This provided that "libel or no libel" is a question for thejury26J. 

(b) The Libel Act 1843 (Lord Campbell's Act). 
This provided:-
(i) that the statutory maximum punishment for the Common Law 

offence should be two years' imprisonment if the accused was 
proved to have known of the falsity of the libel and, in default of 
such proof, one year's imprisonment; 

(ii) that there should be a new statutory defence to the charge. Until 
this Act proof of the truth of the libel was no defence. This of 
course stems from the fact that libel is a crime because it tends to a 
breach of the peace. Hence "the greater the truth the greater the 
libel." "For libelling against a common strumpet is as great an 
offence as against an honest woman and perhaps more dangerous 
to the breach of the peace, for, as the woman said, she would never 
grieve to be told of her red nose if she had not one indeed264," 
Lord Campbell's Act provided that a person accused of criminal 
libel would have a good defence if he proved (A) that what he 
wrote was true and (B) that it was for the public benefit that the 
truth should be written. 

(c) The Newspaper Libel and Registration Act 1881265, 
Those provisions of this Act which are still in force provide that, if a 
newspaper is charged with libel, a magistrate can go into the case and, 
if satisfied that a jury would be likely to acquit, may dismiss it. The 
Act also provides that, if the charge, though proved, is a trivial one the 
magistrate can accept a plea of guilty and fine the newspaper proprietors 
up to £50. 

(d) The Law of Libel Amendment Act 1888266, 
This provides267 that no criminal prosecution shall be commenced 
against any proprietor, publisher, editor, or any person responsible for 
the publication of a newspaper for any libel published therein without 
the order of a Judge in Chambers, i.e., a High Court Judge. 

The Defamation Act 1952-section 17(2) 
436. The statutes referred to in the previous paragraph are the only ones now 

in force which deal with the criminal offence of purely defamatory libel. It is to 
be noted that, although section 1 of the Defamation Act 1952 makes broad
casting libel, this Act does not apply to the criminallaw26s, The result is that no 
prosecution for criminal libel could be brought in the case of a live broadcast 
unless it could be proved that the persons broadcasting were reading from 
scripts and that some listeners or viewers knew this. In the case of recorded 

262 1792 c. 60. 
263 See also Appendix XV. 
264 Hudson's Treatise on the Star Chamber reprinted at pp. 102-3 of Col/ectanea Jurldica 1792. 
265 1881 c. 60. 
266}888 c. 64. 
267 Ibid., s. 8. 
268 1952 c. 66, s. 17(2). 
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broadcasts presumably it would be easy to show that some listeners or viewers 
knew that the matter complained of was in a permanent form. We consider that 
criminal libel should apply to broadcasting and so recommend. 

The Law of Libel Amendment Act 1888-section 8 

437. It has been represented to us by Mr. Leonard Bromley Q.C. the 
Chairman of the Law Reform Committee of the Bar Council, writing in a 
personal capacity that the protection of newspapers under section 8 of the Law 
of Libel Amendment Act 1888 should be extended to other periodical publi
cations such as weekly or monthly magazines and broadcasting authorities. 
We agree with this suggestion and accordingly recommend an alteration of the 
law for this purpose. We further recommend that section 8 of the Law of Libel 
Amendment Act 1888 should be amended so as to provide that the protection 
afforded by this section should also extend to any person employed by the 
proprietors of a newspaper to contribute to it. 

The Theft Act 1968-section 21269 

438. Until the Theft Act 1968 repealed the Larceny Act 1916270, section 31 
of the latter Act made it an offence to threaten to publish a libel about a live 
or dead person in order to extort money from someone, but such behaviour is 
!lOW covered by section 21 of the Theft Act 1968, which enacts for the first time 
In English law a comprehensive offence of blackmail. 

Statistics 
439. In the Criminal Statistics for England and Wales published by the 

Stationery Office it appears that the annual average for libel prosecutions from 
1950 to 1954 was four, for 1955 to 1959 two, and for 1960 to 1964 two. There 
was one prosecution in 1965, one in 1966, none in 1967, three in 1968, one in 
1969, two in 1970, one in 1971, two in 1972 and one in 1973271. 

440. We have written to the Central Criminal Court and the largest courts 
exercising criminal jurisdiction in the country, and although none of them 
appears to have actual statistics of the number of cases heard in their courts, 
the answer of the former clerk of assize of the Northern Circuit is typical:-

"Since 1945 we have had at Assizes and in the Crown Courts of 
Liverpool and Manchester three libel prosecutions, one for seditious libel 
and two for defamatory libel. All the defendants were acquitted, in one of 
the defamation cases after a justification. Apart from these cases I can 
recall two earlier instances when I was in practice in Liverpool." 

441. At the Central Criminal Court they had two cases of defamatory libel 
between 1956 and 1971. In both cases the defendant was convicted and sent to 
prison. 

442. But although few prosecutions for criminal libel have taken place The 
Criminal Statistics for England and Wales already mentioned show that the 
cases of criminal libel considered by the police were as follows-

269 1968 c. 60. 
270 1916c. so. 
271 Cmnd. 5677. 
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81 (average for years 1950-1954) 
66 (average for years 1955-1959) 
32 (average for years 1960-1964) 
27 in 1965 
41 in 1966 
14 in 1967 
29 in 1968 
9 in 1969 

10 in 1970 
13 in 1971 
8 in 1972 

19 in 1973 

443. These figures show that although there were very few prosecutions, 
action of some kind was taken in a larger number of cases. 

Should the Jaw be changed 1 
444. The fact that there are very few prosecutions for libel does not mean of 

itself that the offence should be abolished. The law which protects some people, 
if only a few, from injury should not be discarded unless there is something 
better to put in its place. 

445. There appear to us to be five classes of case where another remedy 
would be required if criminal libel were abolished. They are as follows:-

(a) Libels sent to the person libelled, if likely to be repeated. A person 
ought to have a right to prevent a persistent flow of defamatory letters. 
It is very doubtful if this could be done under the heading of nuisance. 

(b) Libels on the Sovereign or a member of the Royal Family. 
(c) Libels by impecunious people. 
(d) Libels on impecunious people. Even if legal aid becomes available in 

defamation cases, such aid frequently leaves quite a sizeable sum of 
money to be found by the legally-aided persons and some people could 
not afford the expense. Moreover there are many people over the legal 
aid limit on whom the expense of a libel action would be a grave 
burden. 

(e) Libels on people who in the distant past have committed some crime 
or who have otherwise misbehaved themselves. 

446. We have considered in detail the alterations to the civil law which 
would in our view be essential if criminal libel were abolished. They are long 
and complex and as we are all of the opinion that the offence of criminal libel 
should be retained, there appears no good reason for burdening this Report 
with these details. They have been submitted to the Director of Public Prosecu
tions and he refers to them in his memorandum to us as follows:-

"Summarising the position, therefore, I do not feel that a sufficient case 
is made out for abolishing libel as a criminal offence. Rare though criminal 
proceedings may be in practice, the liability to such proceedings has I 
think a deterrent effect; the criminal offence covers cases which could not 
be covered by the civil Jaw without very substantial and complicated 
alteration of the present law and in certain respects such cases are more 
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appropl"iately covered by criminal sanctions than they would be by civil 
proceedings ... ". 

447. There is a further matter which requires consideration. In some cases of 
libel the defamatory matter may be gross and persistent and the conduct of the 
defendant very bad indeed. If criminal libel is abolished such a man might 
escape too easily, particularly if our recommendation for the abolition of 
punitive damages is accepted. A libellous attack on a man's reputation may be 
as much as a matter of public concern as an attack on his body. 

Recommendations 
448. We recommend the following slight alterations to the existing law, 

namely:-

(a) criminal libel should apply to broadcasting, in addition to matter in 
permanent form; 

(b) courts of summary jurisdiction should be empowered to try cases of 
criminal libel with the consent of the defendant and to impose a 
sentence of imprisonment not exceeding 9 months or a fine not 
exceeding £500 or both; 

(c) privilege and comment should be declared to be defences subject to 
rebuttal as in civil actions. 

(d) a civil action for defamation should be declared to be no bar to a 
prosecution for criminal libel (whether or not such an action has been 
concluded); 

(e) the protection given by section 8 of the Law of Libel Amendment Act 
1888 should be extended to include the following persons:-

the proprietors, publishers, editors of periodical publications or 
any other person responsible for the publication of such periodicals 
and contributors thereto (whether or not employed) and all broad. 
casting authorities and persons paid to present or contribute to the 
programmes of such authorities (whether or not employed). 

SCOTLAND 

449. The English law of criminal libel is not recognised in Scotland, although 
publications tending to cause a breach of the peace might in theory at least 
cause the publisher to be subjected to prosecution at common law. No represent· 
ations in favour of altering this situation were received by us, and we do not in 
the circumstances recommend any alteration of the existing position. 
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CHAPTER 17 

JURIES IN ACTIONS FOR DEFAMATION 

ENGLAND AND WALES 
Statutory right to a jury 

450. The Committee have had in the forefront of their discussions the question 
of the retention of juries for defamation actions. 

The present right to a trial by jury in civil proceedings is conferred by section 
6(1) of the Administration of Justice (Miscellaneous) Provisions Act 1933272 
which provides as follows:-

"Subject as hereinafter provided, if, on the application of any party to 
an action to be tried in the King's Bench Division of the High Court, 
made no later than such time before the trial as may be limited by Rules 
of Court, the Court or Judge is satisfied that-

(a) a charge of fraud against that party or 
(b) a claim in respect of libel, slander, malicious prosecution, false 

imprisonment, seduction or breach of promise of marriage is in issue, 
the action shall be ordered to be tried with a jury unless the Court 
or Judge is of opinion that the trial thereof requires any prolonged 
examination of documents or accounts or any scientific or local 
investigation which cannot conveniently be made with a jury; but, 
save as ~foresaid, any action to be tried in that Division may, in the 
discretion of the Court or a Judge, be ordered to be tried with or 
without a jury." 

451. Thus in nearly all actions for tort tried in the Queen's Bench Division 
the court may in its discretion order the trial to be with or without a jury. 
This was the law that prevailed when the Porter Committee considered the law 
on defamation and reported in 1948. That Committee also considered whether 
or not the right to a jury ought to be retained for defamation actions, and were 
able to consider the position in rather unusual circumstances, since during the 
1939-1945 war a jury was, under the emergency rules, practically abolished in 
actions for defamation as in all other actions. 

The Porter Committee's views 
452. The Porter Committee were aware of criticisms of juries as a tribunal 

for deciding issues of liability but decided that actions in defamation should 
continue to be tried by a jury if either of the parties so desired273, 

Recent changes In the Jaw affecting trial by Jury 
453. There have been further developments in the law relating to trial by 

jury which should be noted. First, in the cases of Sims v. William Howard & 

272 1933 c. 36. 
273 Cmd. 7536, paras.1S7-160. 
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~~n2 74, and Ward v. James27s, the Court of Appeal decided that in personal 
1DJury actions a jury will not be ordered unless there are exceptional circum
st~ces. In practice it is extremely difficult for a party to a personal injury 
~ct10n to secure a trial by jury since the definition of exceptional circumstances 
lS ~cry narrow. If, however, there is likely to be a strong conflict of evidence, 
?r 1f questions of honesty or dishonesty arose, or if a man's honour or integrity 
1s at stake, the court might then order trial by jury in a personal injury case on 
the grounds that the circumstances were exceptional. The same principle could 
be made applicable to defamation. Secondly, by virtue of section 39 of the Courts 
Act 19712 76 majority verdicts of juries are now permissible in civil proceedings 
and by section 40 of the same Act special juries (which had been retained for 
certain commercial cases) were finally abolished. Thirdly, by virtue of section 
~5 of the Criminal Justice Act 1972277, the existing property qualification for 
JUry service in England and Wales is to be replaced by one based on registration 
as a Parliamentary or local government elector at an age of not less than 18 or 
more than 65. This will have the effect of widening the field of selection of jurors. 
The provisions of the Criminal Justice Act cover both criminal and civil juries. 
Section 25 of this Act came into force on the 30th March 1974278, 

454. The points submitted to us for and against the retention of the virtually 
absolute right to a jury for defamation actions may be summarised as follows:-

A. Arguments in favour of juries 

(i) A jury selected from men and women from different walks of life, 
with a variety of experience, is more likely than a judge sitting alone 
to arrive at a true appreciation of the facts in a defamation action. 

(ii) A jury is collectively better than a judge at understanding the ordinary 
and changing extraordinary meanings of words used by ordinary 
people, and is more familiar with current usage of and slang words, 
and can more accurately assess their possible defamatory meanings. 

(iii) A jury rather than a judge is a reliable instrument to assess the merits 
of any matter in issue which affects the honour and integrity of an 
individual, and a majority verdict in these circumstances gives greater 
flexibility in marginal cases. 

(iv) The public lacks confidence in the opinion of judges who are normally 
recruited from a relatively small social section of the community as 
a whole, and who, upon appointment to the Bench, are assumed to 
lose touch with the feelings and language of the ordinary man. 

(v) Jury service associates the public with the administration of justice 
and so a jury's verdict carries greater weight with the public than that 
of a single, impersonal judge. 

(vi) A verdict of a jury is a verdict of the public and not of the establishment. 
(vii) A jury's decision is "anonymous" in spite of the judge's summing-up, 

while a judge's decision is attributed personally to him. 

274 [1964] 2 Q.B. 409. 
27S (1966) 1 Q.B. 273. 
276 1971 c. 23. 
277 J972c. 71. 
278 S. 39 and 40 of the Courts Act 1971 and s. 25 of the Criminal Justice Act 1972 have 

been repealed and replaced by similar provisions in the Juries Act 1974 (c.23), 
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(viii) The power of the press and broadcasting is so overwhelming at 
present that only juries can redress the balance in favour of the· 
small man. 

(ix) Judges should not have to try certain classes of cases such as those 
involving individual judges, the judiciary as a whole, politicians or 
religious leaders, since, unlike juries, they are traditionally, and 
should always appear to be, detached from political or religious 
issues, such as may arise unexpectedly in the course of defamation 
cases. 

(x) A losing party more willingly accepts a jury's verdict than that of a 
judge and, for this reason, fewer appeals should result from the 
decisions of juries. Moreover, the fact that a jury does not give 
reasons and a judge does, normally makes the verdict conclusive and 
avoids the possibility of an expensive appeal. 

(xi) Damages awarded by a jury are more likely to be adequate compensa
tion than the award of a judge. 

B. Arguments against juries 
(i) The selection of the members of a jury, at present and in the foreseeable 

future, cannot be relied upon to produce juries consisting of men and 
women who can understand the complexity or technicalities of the 
facts, the evidence or the law in defamation cases. 

(ii) A jury is more likely than a judge to be influenced by irrelevancies 
and to give disproportionate weight to emotional factors in reaching 
their verdict, while the judge is better able to assess the evidence with 
the benefit of his training and experience at the Bar and his under
standing of legal technicalities. 

(iii) Experience has shown over the years that the cases have increased in 
which both parties in defamation actions have agreed upon trial by 
judge alone. This suggests a large measure of confidence in this forum. 

(iv) The parties and the public benefit from the reasoned judgment of a 
judge sitting alone, which enables a decision whether or not to appeal 
to be more rationally reached than is possible from the verdict and 
award of a jury. 

(v) A plaintiff with a weak case is generally advised that his prospects of 
success are greater with a jury than with a judge alone and, the results 
of jury trials being regarded as especially unpredictable, lawyers 
cannot so well assess their outcome and tend to recommend negotia
tions to settle them. This encourages gold-digging and blackmailing 
actions. 

l vi) A jury but not a judge alone can easily assume that admitted 
antagonism between the parties constitutes evidence of malice. 

(vii) The Court of Appeal is empowered to vary awards of damages by 
judges sitting alone because, unlike juries, they explain the grounds 
for their awards in their judgments. On the other hand the Court of 
Appeal can only set aside a jury's award when they find that the 12 
reasonable men and women could not properly have arrived at such a 
verdict or such a figure by way of damages. The Court of Appeal 
cannot substitute its own figure; it must order a retrial. 
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(viii) A jury's award of damages is likely to be excessive or, at least, 
unpredictably higher than the award of a judge, who unlike a jury, 
has the benefit of a wide knowledge of previous awards of juries and 
of judges sitting alone. 

(ix) The routine trial of defamation cases by judges sitting alone would 
build up precedents forming a generally reliable scale of damages. 

(x) Other things being equal, a jury trial is considerably more expensive 
than a trial by judge alone owing to its greater length and the need 
for more copies of documents to be available. 

(xi) The right (subject to the limited exceptions prescribed in section 6(1) 
of the Act of 1933) of either party who so chooses to insist on a jury 
is an unreasonable imposition on the other party. 

Possible solutions 
455. Various solutions have been proposed to the Committee and all have 

attracted substantial support from witnesses. The solutions that have been 
suggested are:-

(a) That the court as in other actions for tort should (on the application of 
e!ther party or where both parties so apply) have a discretion, depending on the 
Circumstances of each case, to decide whether or not in the interest of justice 
trial should be by jury. 

OR 
(b) That the court should have a discretion to decide whether in the circum

stances of each case a jury should be ordered in the interests of justice but that 
guide lines should be laid down either by statute or rules of court which would 
indicate to the court the sort of circumstances which necessitate a trial by jury 
being ordered, for example, an action involving political, religious or controver
sial public issues or involving a member of the judiciary or the judiciary as a 
whole. It has also been suggested that a jury should always be ordered when 
certain categories of public servants such as police are involved. 

OR 

{c) That the jury's duties in defamation actions should be limited to making 
findings on issues of liability. Damages would be assessed by the judge. In order 
that the judge should have some indication of the jury's feelings about the case 
the jury should add a rider to their verdict to the effect that damages in their 
view should be substantial, moderate, nominal, or contemptuous. 

OR 
(d) The complete abolition of juries for defamation actions. This would put 

such actions in a separate category from all other actions for tort since it is 
discretionary for the court to order a jury in any tort action (except those which 
come under section 6(1) of the Administration of Justice Act 1933279). 

OR 

(e) That defamation actions should be tried by a judge alone with the 
assistance of lay assessors (this being a method of trying defamation actions 
which is adopted, we are informed, in certain continental countries). There is 

279 See para. 450 above. 

127 



provision in section 98 of the Supreme Court of Judicature (Consolidation Act) 
1925 for the court if it is considered expedient to call in the aid of one or more 
assessors specially qualified and to try the action with their assistance. This 
power is very rarely exercised. 

OR 
(j) Leave matters as they are on the general ground that juries are for one 

reason or another more satisfactory for defamation actions in the eyes of the 
public than a judge alone. 

Conclusions 
456. We have carefully considered all the above arguments and have come 

to the definite conclusion that (a) above is the course to recommend and, that 
whereas the principles adumbrated in (b) are admirable, guide lines could not be 
defined with sufficient certainty to be helpful. We consider the decision can 
safely be left to the discretion of the master and a Judge in Chambers from whom 
there should be an appeal as of right to the Court of Appeal in this matter. 

457. In all cases that are tried by jury we are in favour of the course set out 
in (c) above. 

Reasons for conclusions 
458. Below we set out our reasons for these conclusions under two headings 

namely:-
Section A Our reasons for recommending that the court should have a 

discretion, depending on the circumstances of each case, to decide whether or 
not in the interest of justice trial should be by jury. 

Section B Our reasons for recommending that when trial is to be by jury its 
function as regard damages is to be confined to stating whether these are to be 
substantial, moderate, nominal, or contemptuous,and that the actual amount 
within the category so stated shall be fixed by the judge. 

Section (A) 
Jury or no jury. A decision for the discretion of the court. 

459. The effect of section 6(1) of the 1933 Act is that in a limited class of 
cases of which the most important is defamation a party to an action may force 
a trial by jury on his opponent whether he wishes it or no, while in all other cases 
the mode of trial is decided by a neutral tribunal. 

460. The last reported case where an application was made for a jury on the 
ground that there was a charge of fraud against a party was Barclay's Bank v. 
Co/e2&o, It was held in that case that an allegation of robbery was not a charge 
of fraud within section 6(1) on the ground that the word "fraud" is there used 
in the sense of deceit. In that case Russell, L.J., said:-

"I also agree that the Judge correctly exercised his discretion in favour 
of trial by judge alone. Such procedure is quicker, cheaper and more certain 
of result. The last point is of particular significance in a case where one 
jury has disagreed in the criminal proceedings on the same charge." 

Civil trial by jury because of a charge of fraud is rare indeed. 

2so [1967] 2 Q.B. 738, C.A. 
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461. The causes of action for seduction and breach of promise of marriage 
have been abolished while actions for malicious prosecution and false imprison
ment are few and far between. 

~62. There are few civil jury cases out of London. One High Court judge 
wntes to us:-

"The defamation cases I was briefed in at the Bar were Circuit causes 
and at no time did we have a jury and I thought the matter was better 
disposed of by judge alone." 

463. Thus the right to compel your opponent to a mode of trial which he 
does not wish is virtually limited in practice to cases of defamation tried in 
London. 

464. Lawton, L.J., has tried seven defamation actions with a jury in the last 
ten years and his views seem to us to be worthy of record. The last two para
graphs of his memorandum to us read as follows:-

"I have had 36 years of experience of working with juries. There cannot 
be many members of the legal profession still in practice or sitting as 
judges, who have had more. I've worked with juries in simple cases and in 
complicated ones. If the issue in a case is clear (for example, did the 
defendant say that the plaintiff was a prostitute) the jurors are as capable 
as any judge, (probably better than most) of deciding who said what. 
But once the issues become complicated and the doing of justice requires 
inferences to be drawn from proved facts, then I feel certain juries begin to 
flounder and do one of two things: either they work on "hunches" (and 
the "hunch" can often be that of the know-all on the jury) or they do what 
they think the judge wants them to do-and they may get this wrong if the 
judge has given a well-balanced summing up which doesn't disclose in any 
way what he thinks about the case. The difficulties which can face juries in 
defamation cases are illustrated by one aspect of the recent "Mafia" 
case2st. In that case an important issue, but only one of many, was this:
why did the plaintiffs, who were a public company, make a takeover bid 
for Butlins Holiday Camps? A good deal of evidence was led about the 
commercial and financial consideration which influenced the making of 
the bid. The jury heard evidence from the plaintiff's directors, accountants, 
stockbrokers and merchant bankers, all of whom were cross-examined at 
length. Who were the jurors? Nearly all manual workers living in the inner 
south eastern London suburbs. To say, as has been said-and of me in 
particular-by one well known journalist that it is presumptuous of judges 
to think that they can decide complicated issues of fact better than jurors 
is, in my opinion, romantic twaddle. 

Proposals 
In my opinion juries should not be empanelled in defamation actions 

unless either the alleged defamatory statement in clear terms imputes that 
the plaintiff has committed an indictable criminal offence and the court is 
satisfied that the action does not involve the consideration of complicated 
issues of fact or large numbers of documents; or both sides ask for trial by 
jury and the court is satisfied as before." 

i 
281 Associated Leisure Ltd v. Associated Newspapers Ltd reported on an interlocutory point 
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These are strong words and many distinguished lawyers such as Lord Pearce, 
Lord Pearson, Lord Reid and Lord Shawcross have expressed similar views. 

465. All the lawyers among us and three out of the five laymen are of the 
opinion that trial by jury in defamation actions should be retained but limited 
in the manner which we have stated282, But, as there are distinguished lawyers 
who do not agree with us, we think it right to devote some space in this Report 
to excerpts from the evidence of some of them and to deal with their comments. 
In this way we hope that this report, while making a definite recommendation 
on the subject, will give its readers a satisfactory opportunity of deciding 
whether they agree with us. 

466. One of the main reasons why Lord Gardiner, an ex-Lord Chancellor, 
is strongly in favour of retaining juries as at present is that in his view judges 
are very bad at deciding what the ordinary man in the street would understand 
by the words complained of. 

"English is a living language", he said, "and juries know better than 
judges, I am sure, what words mean." 

Lord Gardiner's opinion is that in deciding what ordinary people would 
understand by a particular statement juries are usually right and judges usually 
wrong. 

467. We respectfully disagree with this view. Defamation actions may be 
concerned with all sorts of topics and with all sorts of people. A judge by reason 
of his experience at the Bar and on the Bench has far more knowledge of people 
in different walks of life and of different subjects than the average man and he is 
quick to understand matters with which he is little acquainted. Circuit judges 
try hundreds of cases where claims are made against tenants or neighbours on the 
ground of nuisance. No one has suggested to us that these cases would be 
better tried by juries because they would understand the language better. 

468. The other three main reasons for Lord Gardiner wishing to retain 
either party's right to a jury in all but a trifling number of cases are (i) the 
importance of keeping the judiciary out of religious and political controversy, 
{ii) the fact that in a defamation action the whole of a man's reputation may be at 
stake, and (iii) the fact that a judge has to give reasons for his decision and a jury 
does not. 

469. As regards (i), we agree that it would be better that actions involving 
political or religious matters should be tried by a jury and we believe that in 
such cases a master or judge would normally order a jury. As regards (ii), in 
serious cases it will always be open for the master or judge to order trial by 
jury, but it has to be remembered that not only in a large number of other types 
of action, for example, wrongful dismissal, breach of copyright and breach of 
contract, a man's reputation may be at stake, but also that in many such actions 
the question arises as to whether the plaintiff or the defendant is telling the truth. 
Even in an ordinary road accident case the defendant's allegation may be, for 
example, that he was not the driver of the car, or responsible for the way in 
which it was driven. A finding that a man has not told the truth may be of great 
importance to him and can seriously injure his reputation. Yet this position 
arises in hundreds of ordinary actions for breach of contract or negligence 

282 See minority report by Mr. Kimber and Mr. Grisewood. 
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~hich no one suggests should normally be tried by a jury. As to (iii), we think 
It far more satisfactory for a disappointed litigant to know why the decision is 
~gainst him and for him to have an opportunity of appealing from the decision 
If the reasons given for it are unsound. 

470. Viscount Dilhorne, a Lord of Appeal and a former Lord Chancellor, 
favoured the retention of trial by jury in defamation cases. He felt that there 
were advantages in the determination of questions of fact by a jury. Their 
conclusions on such questions were likely to be more acceptable to the litigants 
than those of a single judge and less open to criticism. Trial by judge alone may 
take less time than trial with a jury. However, the fact that a judge gives reasons 
for his decisions on questions of fact while a jury does not, enlarges the possibility 
of appeals and where there is an appeal to the Court of Appeal and the House 
of Lords, the time spent in litigation where the trial has been by judge alone 
may exceed the time spent in trial with a jury. Further, the importance of public 
participation in the administration of justice should not be underestimated. 
Over the years it has been continuously reduced. It is time that this process 
should stop. If the decision of a judge on a question of fact is to be preferred 
to that of a jury, the logical consequence would be to abolish all trials by jury. 

471. In our view all these reasons equally apply to all civil actions. As 
regards the avoidance of appeals, most people rightly avoid litigation of any 
kind, but if a man is involved in litigation we think that his right of appeal, if he 
is dissatisfied, should in no way be discouraged. 

472. Lord Salmon, while considering the problem a difficult one, said that if 
a man's whole future is at stake and he wants that decided by a jury, this should 
not be denied to him. 

"No one would want to see juries back in running-down cases less than 
I should," he said, "but I do not think you can equate a running-down 
case with a libel action. The importance of a libel action to a man's 
character may be-well I will not say greater than losing a leg-but it is of 
a different kind. Moreover everyone would agree that the judge can easily 
decide the issue of negligence or contributory negligence just as well as a 
jury and probably very much better. It is in the area of damages that I am 
worried. In running-down and accident cases I have taken the view for a 
long time that in cases of serious injuries we tend to award far too little. 
I think that is just worth bearing in mind in relation to defamation, 
particularly if you were to knock out punitive damages." 

Lord Salmon also said that in any case where there has been a plea of justification 
that is to say a plea that the words complained of are true-and, for example: 
the plaintiff wants the question as to whether he is a fraudulent rogue or not to 
be decided by a jury-he shouldprimafacie, as a rule have a jury if he wants one, 
but Lord Salmon did not feel so strongly about the plaintiff's right to a jury 
where there was no plea of justification. 

473. If the law is amended in the way we suggest it would always be open to 
a master or judge to order trial by jury where grave allegations are being made 
against a man and there is a plea of justification. 

474. ~r. Justice Shaw co~sider~d t~at quest~ons affecting the reputation of 
the subJect had a close relatiOnship With questions affecting the liberty of the 
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subject. He said, "I think a jury provides the necessary corrective to a possible 
failure of the judiciary to recognise social trends as early as they should ... So 
on the question of libel or no libel I would certainly prefer a jury to a judge 
who has his own inhibitions and idiosyncrasies, and although he thinks he can 
get away from them, very often does not." Mr. Justice Shaw considered that the 
public would more readily accept the verdict of a jury, a "conglomerate 
decision" as he puts it, of an unidentifiable mixture of social classes, than that of 
a judge sitting alone whose ruling, however dispassionate, could nevertheless be 
associated, rightly or wrongly, with a certain social background. He further 
said:" ... I think it ought to be for a body such as a jury to decide Yea or Nay, 
is it defamatory or is it not defamatory? They understand the current use of 
language and they can follow better the nuance of ideas that are implicit in 
something that is written or spoken; something which a judge may brush aside 
may appear to them to be quite vivid . . . Again I would prefer the view of 
the jury to that of the single judge." 

475. Mr. Justice Bristow in his memorandum to the Committee said (inter 
alia):-

(a) "In both defamation and crime, if the law is to be respected and 
observed, the ultimate and acid test must be this:- 'Is the behaviour 
of the person whose conduct is under examination, who is the accused 
in crime and who may be the plaintiff or the defendant in defamation, 
behaviour which public opinion regards as acceptable? ... " 

(b) "It is true that the Court of Appeal has taken the line that damages 
awarded by juries are often unduly high. But the award of damages is 
only ancillary to the vital question. Is the conduct under scrutiny 
acceptable to public opinion or not? If it is not, I cannot see why the 
Court of Appeal or a judge alone is in a better position to price injury to 
reputation in the eyes of ordinary people than 12 ordinary people .... " 

(c) "The fact is that just as the judges stand between the subject and the 
Crown to see that the executive acts according to law, so in crime and 
in defamation the jury stands between the judges and the man in the 
street to ensure that justice is done to him according to law and to what 
public opinion thinks of his behaviour. These are constitutional 
bulwarks not to be lightly thrown away." 

476. We disagree with these views for the following reasons:-
(a) This "ultimate and acid test" seems to be a novel concept. Indeed if the 

jury do treat the question posed as "the vital question", it seems to us 
that they will be dealing with the case on impression rather than by 
reference to the actual issues before them, namely whether the words 
are defamatory, whether any defence pleaded is established and, if the 
plaintiff succeeds on liability, the proper assessment of damages. 

(b) Mr. Justice Bristow appears to prefer the view of a jury to that of a 
Court of Appeal as to quantum of damages. If it is being said that the 
figure awarded by a jury should not be disturbed by a Court of Appeal 
in any circumstance, we can only reply that we cannot recommend 
such a fundamental change in the law283 and one which would have 

283 Praedv. Graham (1889) 24 Q.B.D. p. SS. 
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enriched the plaintiffs in Lewis v. Daily Telegraph and Lewis v. Associated 
Newspapers by upwards of £200,000. If it is being said that the Court 
of Appeal should not substitute its own figure in the case of excessive 
damages but should always order a retrial, such support for the existing 
law is entirely contrary to the recommendations of the Porter 
Committee284 and to the great preponderance of evidence before us. 

(c) Since trials given extensive coverage in the press are often either criminal 
or libel cases, we think that many laymen instinctively assume that most 
important cases, at present, depend upon a jury's verdict and sometimes 
confuse criminal and civil actions. We do not deny that trial by jury in 
criminal cases is "the lamp that shows that freedom lives"2Bs, and we 
entertain no dangerous, iconolastic intentions towards the jury in 
criminal cases, but it does seem to us incorrect to place crime and civil 
defamation in the same category. In criminal cases the jury as the judge 
of fact stands between the prosecution representing the State and the 
man in the street (the accused), while in actions for defamation, also as 
the judge of fact, it stands between one man in the street and another, 
although they may sometimes be of very different wealth and power. 
To us accordingly the description of the jury in a libel action as a 
"constitutional bulwark" seems misconceived. 

. 417. Sir Peter Rawlinson, Q.C., the then Attorney·General, also thought that 
Judges were not the best judges of the meaning of words. He thought that juries 
were perhaps more up to date than judges in the interpretation of the meaning 
of words. 

"My own experience is, " he said, "that I am not so satisfied with judges 
who have not had experience in defamation-in fact I sometimes think they 
go more wrong than juries do .... 

My main point is that I do think that a jury is better equipped over the 
meaning of words, common parlance and so on." 

Sir Peter Rawlinson thought, as did Lord Dilhorne, that the more people who 
~re associated with the actual administration of justice and can play a part in 
1t the better for the administration of justice and the better for the people. 
He also thought that it was undesirable that a judge should be involved in 
political and quasi·political matters. We agree that it would be desirable for a 
Jury to try such cases in the ordinary way and we believe that a master or judge 
would normally exercise his discretion in favour of allowing a jury in such cases. 
As to the point that it is desirable that the public should be involved in the 
administration of justice, it should only be necessary to point out that for one 
libel action there are hundreds of criminal prosecutions where juries are involved. 
If the granting of a jury became a matter for the discretion of the court in libel 
actions, (which is all we are recommending) the number of people who would 
be deprived of the opportunity of serving on a jury as compared with the number 
of people who now serve on juries in criminal cases would be so small as not to 
be worth considering. 

478. It will be seen that a reason which appears in more than one of the 
excerpts quoted for compelling a plaintiff or defendant against the will of his 
opponent to have trial by jury is that it is thought that juries are better judges 

284 Cmd. 7536, para. 160. 
285 Lord Devlin: Trial by Jury, 1971 ed., p.164. 
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of the meaning of words. This surely depends upon what the words are. If the 
libel is, for example, concerned with literary criticism or some other subject 
connected with one of the arts it is surely unfair to compel one party against 
the will of the other to insist on a trial by twelve people of whom none may be 
suitably equipped to decide such a matter. In making our recommendation our 
object is to ensure that as far as possible the most suitable tribunal should be 
chosen for the trial of each action. In our view a decision should be made in 
each case according to the circumstances. 

479. This may be a convenient point at which to examine the claims made 
for the "twelve ordinary people" who constitute a jury. The first question to 
be asked is what is an ordinary person. If one ignores the obvious reply "anyone 
who is not a lawyer," the statistically correct answer is presumably someone 
whose education is the minimum made compulsory by law. 

480. Such "ordinary people" are eminently qualified to judge the effect on 
a man's reputation among other ordinary people of words used by ordinary 
people. But how many libel actions-as distinct from garden-wall slanders-are 
of this type? Probably only those published in popular newspapers, magazines 
and broadcasts aimed primarily at "ordinary" people. Here the jury would be 
very well qualified to decide whether the words were defamatory and if so, how 
damaging they were. However the matter does not end there. The jury must also 
decide in most cases whether a plea of justification succeeds and this may easily 
lead them into the sort of realms that Lawton, L.J., describes in the "Mafia" 
case286, and they may also have to absorb difficult and technical legal concepts 
such as fair comment and qualified privilege. We consider that, as a general 
rule, a judge can decide such problems better than a jury. 

481. These are some ofthe limitations on the value of a jury in cases involving 
the ordinary meaning of words as understood by ordinary men. What then of 
the many cases in which the jury will be called upon to cope with the barbed 
subtleties, specialist jargon, and group attitudes of warring academics, men of 
letters, theatrical personalities or financiers? Strict logic would call for a jury 
drawn from the particular social or occupational group-particularly since the 
plaintiff will usually be more concerned about his reputation within that group 
rather than among a wide public-but such an arrangement would run counter 
to the established trend in recent years against special juries, culminating in 
their abolition. 

482. We have touched on some of the disadvantages of jury trials generally. 
There is another hazard-the unrepresentative jury. Theoretically, the jury 
should represent a cross section of society, and this aim is virtually achieved in 
criminal cases where large panels of jurors are convened daily. But in civil cases 
the system of empanelling is such that it is possible for members of a jury 
to be drawn from a single locality, and this has been known to happen from time 
to time. Sometimes jurymen may come from the same street. It follows therefore 
that in such cases they could all be from much the same social, educational and 
occupational background287, 

286 Associated Leisure v. Associated Newspapers. 
287 See Appendix XIII. 
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. 483. We naturally assume that all jurymen make an honest effort to be 
~mpartial but there remains at least a substantial risk that something less than 
Jus.tice might be done, for example, to a plaintiff who is an official of a railway 
unwn complaining of a libel arising from his conduct in a rail dispute if the case 
W~re tried before a jury of middle-class commuters. Equally a shop steward 
sutng a company director would probably enjoy an unfair advantage if the jury 
had been drawn from dockland. It is difficult to conceive of any likely jury that 
Would not be unsympathetic to the editor of an underground publication if he 
Were sued by a conventional plaintiff-but the conventional plaintiff could be 
wrong. 

484. It seems to us that many of the arguments in favour of juries derive 
from a belief that judges are remote from the emotions, convention, language 
and mode oflife of the rest of the community. In our view this belief is ill-founded. 
A common law judge has at the Bar and on the Bench (as Lord Pearce so 
cogently pointed out to us) had vast experience of the language of all classes 
of the population. The idea that judges live in an ivory tower is wholly out
dated. They go by train and bus, they look at television and they hear, in 
matrimonial, criminal, accident and other cases every kind of expression which 
the ordinary man uses, and they have learnt how he lives. The argument that 
the public has no confidence in the decision of judges who come from a particular 
social class would equally apply to accident cases and suggests (contrary to the 
fact) that there is generally little confidence in the judiciary. 

485. When trial is by judge alone, the judge has to give his reasons, whereas 
the jury gives its verdict without reasons. It seems to us to be more satisfactory 
to both sides that the reasons underlying the decision should be stated and 
known, particularly in cases where many issues arise. Take for example a case 
where the plaintiff complains of a long article containing several charges and 
the defendant seeks to justify them all; but proves at the trial only some of the 
charges and not others. A judge's judgment will differentiate between the true 
and the false statements, and will explain the reasons in each case; a jury's 
verdict will simply negative the defence of justification without even making it 
cl~ar that some of the allegations have been upheld, without any such differenti· 
atton, and without reasons, unless the jury is left a long series of questions the 
complexity of which is generally confusingzss, Furthermore in any appeal, it is 
~uch more satisfactory for both sides (quite apart from the Court of Appeal 
Jtself) that the reasons be known. 

486. We are of the opinion that weight should be attached to the views of 
the Court of Appeal in the case of Richards v. Naum289 where the facts were as 
follows:-

The plaintiff who was employed as a civilian in the United States Air Force in 
England complained of a report to the General by the defendant, a Colonel, 
that he, the plaintiff, was redundant. The plaintiff was dismissed and said that 
t~e ~eport was an injurious falsehood. Whilst the plaintiff's appeal against 
dtsmtssal was pending the defendant wrote him a letter which was published to 
a typist and other people handling it. The plaintiff said it was a libel. The 
defendant relied on section 6 of the Visiting Forces Act 1952290 and further said 

~::See Boston v. Bagshaw (W.S.) and Sons [1966) 1 W.L.R. 1126. 
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that the communications were absolutely privileged by the law of England in 
that they were made by the defendant in the performance of his duty as an 
Officer of the United States Air Force. If those defences failed the only remaining 
issue would be malice and damages. Yet Lord Denning, M.R., said:-

"It was said in the course of the argument that both sides would wish 
this case to be tried by a jury. Although I know there is a right of trial by 
jury, the case is so complicated that I would suggest that it would be in 
the best interests of everybody to have it tried by a judge alone." 

Diplock, L.J., said:-

"1 also agree entirely with the Master of the Rolls that it would be a 
misfortune if this case fell to be tried by a jury because the issues of law 
and of fact are so closely intermingled that a jury would, I think, only be 
bemused by the number of special verdicts it would have to find." 

and Russell, L.J., added:-

"As to the question of trial by jury or trial by judge alone, of course the 
parties must be advised by their advisers, but I also have a strong suspicion 
that, if this case comes to trial, to have a jury will invite a whole series of 
applications for a fresh trial." 

487. We think that we should draw attention to one other expression of 
opinion of the highest authority before considering non-judicial views. In 
Cassell and Co. Ltd. v. Broome, in his speech, Lord Reid said at page 1091 :-

"Any diminution or abolition of the functions of a jury in libel cases can 
only come from Parliament. If this case brings nearer the day when 
Parliament does take action I for one shall not be sorry." 

and later:-

"This is not the first occasion on which I have felt bound to express my 
concern about the undue prolixity and expense of libel actions. I would not 
blame any individuals. It may arise from the conduct of a trial before a jury 
being more expensive than a trial before a judge. If so, that is an additional 
argument for taking these cases away from juries." 

488. It is almost always the plaintiff who demands the jury. If he has a weak 
case he will be advised that he is more likely to succeed with a jury than with a 
judge alone291, If he has a good case he will be advised that the jury will be 
likely to award heavier damages than will be given by the judge. Cases where a 
defendant tries to force a jury upon a reluctant plaintiff, as in Rothermere 
Jlarmsworth & Associated Newspapers v. Times Newspapers, Rees Mogg & 
Levin292, are rare indeed. 

489. Apart from the opinions of judges who try and lawyers who take part in 
these cases it is interesting to consider, on the principle that the onlooker sees 
most of the game, the views of the High Court Journalists' Association. For 
defamation actions are, and always have been, news. We set out their comments: 

291 Lord Devlin: Trial by Jury 1971 ed., pp.132-3. 
292 [1973] 1 A.E.R. 1013. 
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"Juries 

Experience has shown that juries are quite unpredictable. Many are in 
court for the first time in their lives and are probably dominated by a few 
strong personalities. In particular they have no experience or guidance in 
regard to damages and may well be influenced by some recent report of 
another trial in totally different circumstances. We have noticed "copy cat" 
decisions showing up when one trial follows another. An obvious example 
would be the two awards on successive days by different juries in the 
Rubber Improvements case293, It is most unlikely that if the second jury 
had not read of the first jury's award they would have reached a similarly 
astonishing figure." 

490. The costs incurred in jury actions have worried us all. We had the 
advantage of receiving a valuable memorandum from the Chief Taxing Master 
of the Supreme Court, an excerpt from which reads as follows:-

"Trial by Jury 

There is no doubt at all that in an action for defamation trial by jury 
materially increases the costs, first, in the substantially larger number of 
copies of all material documents that have to be made, secondly, in the pace 
of the trial. 

All concerned, from the Judge to Counsel and Solicitors engaged and 
the witnesses appearing for the parties, proceed at a much slower rate than 
when the trial is by judge alone, with the consequence that costly refreshers 
have to be allowed to four or more Counsel and their instructing Solicitors 
as well as the payment of substantial fees to witnesses on each side. 

Summary 

I. Actions for defamation are specialist proceedings, the costs of which 
are much heavier than ordinary actions for tort, but probably not 
much more so than other specialist proceedings. 

2. When the judge sits with a jury, these actions are much more expensive 
than when they are tried by judge alone. 

3. From the foregoing it may be accepted that unless the Court of Appeal 
is given power to vary awards of damages, instead of ordering a new 
trial, the total costs of the trial and new trial to the losing party will be 
prohibitive. 

4. The incidence of costs may be said to cause hardship to unsuccessful 
individuals." 

491. In 1948 the Porter Committee reported as follows:

"Practice and Procedure in Actions for defamation 
Mode of Trial 

157. The evidence tendered to us in 1939 by representatives of those 
professions and trades in which the risk of being sued for libel is most 
serious, was unanimously to the effect that the damages awarded by juries 
Were out of all proportion to the real injury caused to the reputation of the 
plaintiff. After the outbreak of war in 1939, under Emergency Rules of 

293 Lewis v. Daily Telegraph and Lewis v. Associated Newspapers. 
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Court, the jury was practically abolished in actions for defamation as in 
all other civil actions, and, until a few months ago, except in one or two 
instances, all actions for defamation during the previous seven and a half 
years had been tried by a judge alone. The evidence tendered to us since 
we resumed our sittings in 1945 is that, taking the matter generally, although 
there has been considerable variation in the amount of damages awarded, 
the damages awarded by a judge are substantially less than those which 
would be awarded by a jury in respect of the same libel. 

158. Damages for defamation are, in the nature of things, peculiarly 
difficult to assess. There is no hard and fast method of determining the 
appropriate pecuniary recompense where a man's reputation has been 
injured, but the amount of damages awarded in some of the cases which 
have been drawn to our attention appear, on any basis of assessment, to 
be excessive. 

159. While juries as the tribunal for deciding issues of liability have not 
wholly escaped criticism, particularly upon the question whether the words 
complained of in fact bear a defamatory meaning or would be reasonably 
understood to refer to the plaintiff, the substantial criticism has been 
directed to the damages awarded by them. We are satisfied that, so long 
as the jury system remains part of the English law of procedure, actions for 
defamation should be tried, if either party so desires, before a jury. We 
consider, however, that the Court of Appeal should exercise wider powers 
in relation to the amount of damages awarded by juries in actions for 
defamation, and should be empowered, if it thinks fit, itself to re-assess 
the damages on appeal instead of necessarily ordering a new trial. 

160. We accordingly recommend that, in appeals in actions for defama
tion, the Court of Appeal shall have power to review the amount of damages 
awarded, whether by judge or jury, and if they consider such amount either 
inadequate or excessive, shall be entitled to !iubstitute such sum as, in their 
view, should, in all the circumstances of the case, have been given, even 
although the damages awarded by the jury are not so excessive or so small 
as would, under the present practice, be held to justify an interference with 
them." 

492. Their recommendation that the Court of Appeal should have power to 
review the amount of damages awarded whether by judge or jury and substitute 
their own figure has never been implemented. We think that it should be, and 
have found a substantial degree of unanimity on this point from the witnesses 
we have seen and the memoranda we have read294. 

493. Although the Porter Committee did not elaborate its reasons, it seems 
clear that they preferred to retain the status quo because they received in 
evidence little criticism of juries' decisions on liability in defamation actions. 
Experience during the 25 years since they reported has led to a different picture 
in the evidence before us. More important, this period has seen a very marked 
consolidation of the system of non-jury trial in all other civil causes of action; 
thus, if the words "so long as the jury system remains part of the English law of 
procedure", refer, as we think they must, to civil procedure, it may be said that 
in practice the jury has now virtually disappeared in all but defamation actions. 
Indeed, we venture to think that our recommendation in current circumstances 

294 See para. 514. 
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is fully within the spirit of the Porter Committee's attitude in the circumstances 
of 1948. 

494. It is, however, rather surprising to us that the Porter Committee seem 
to endorse without comment a remarkable feature of the present system, namely 
t~at it enables one pa.rty to be the arbiter of the mode of trial, whatever the 
Circumstances, in all defamation cases other than the heavy documentation 
cases, however strongly the other party may favour a non-jury trial, and however 
cogent his reason for such opposition. This seems to us a highly unsatisfactory 
method of deciding so important a matter, which in all other types of case is 
settled by a neutral tribunal according to the actual circumstances of the case. 

495. In discussions on mode of trial reference is frequently made to Fox's 
Libel Act which provided in relation to trials for criminal libel that "the jury 
may give a general verdict upon the whole matter put in issue, and should not be 
r~quired by the court to find the defendant guilty merely on proof of the publica
tlon and of the sense ascribed to it in the information." It has been a matter of 
some controversy whether this Act should be treated as applying at all to civil 
cases29s. We prefer the view that it does not. Even if it does, it is no impedi
ment to our recommendations since in those cases which are tried in the future 
by a jury, the jury's role will remain unaffected. 

496. We believe that much of the support for jury trials is emotional, 
and derives from the undoubted value of juries in serious criminal cases, where 
they stand between the prosecuting authority and the citizen. But the true 
function of the civil jury is to weigh the facts impersonally and recompense the 
claimant for an injury that he may have sustained-tasks for which the judge is 
trained by many years of experience and for which jurors have no training at all. 

497. We had been told that (perhaps owing to the occasional television 
representations of senile and moronic judges) public opinion-which is of course 
extremely important, for it is vital that the public should have confidence in the 
method of trial which may have to be encountered-would be gravely affected 
by the news that we proposed that trial by jury in defamation matters should be 
the exception rather than the rule. 

498. Mr. Peter Carter-Ruck, five times a witness before us, a solicitor with 
very wide experience in defamation underwent a conversion from the old
fashioned view as to juries in defamation actions to that which we recommend. 
He decided to express his views in a national newspaper. In the issue of the 
Evening Standard for 25th May 1972, there appeared under banner headlines an 
article, a copy of which will be found at Appendix XVII, in which he told the 
public why he felt about this apparently emotional subject as he then did. 
On 20th June 1972, we telephoned the newspaper to ask whether there had been 
any public reaction, and were told that there had been none. We take the view 
that implementation of our recommendation would be similarly a non-event 
as regards the general public. 

499. As long ago as 1926 a Royal Commission in Scotland under the first 
Lord President Clyde found as follows:-

"~eighing t~~ consid~ratio?s o~ both sides of the question we are 
agamst the abohtJon of tnal by JUry m the Court of Session and recommend 

295 See Appendix XV. 
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the retention of jury trial as part of the judicial system of the Supreme 
Court. But we further recommend that the last traces of appropriation 
should be swept away by repeal leaving the parties (if they agree) or the 
Court (if they do not agree) to select in any cause whatsoever that method 
of enquiry which the character and circumstances of the dispute render 
most suitable296," (our italics.) 

If that simple and sensible Scottish finding had been enacted in the Administra
tion of Justice (Scotland) Act 1933297, and in the Administration of Justice 
(Miscellaneous Provisions) Act 1933 this chapter itself would never have become 
necessary. 

500. It was interesting to hear from Sir Denis Blundell, then Governor
General Designate of New Zealand and Past President of their Law Society 
who was in fact strongly in favour of the retention of juries, that he saw no 
difference in principle between jury trial of personal injuries and of defamation 
and considered that if one should be circumscribed so should the other. 

501. We do not think that guidelines are sufficiently reliable to cover the 
infinite variety of individual cases. Even Lawton, L.J.'s suggestion that no jury 
should be ordered ... 

" ... unless the alleged defamatory statement in clear terms imputes that 
the plaintiff has committed an indictable criminal offence •. .'' 

would have entitled the plaintiff in Barclays Bank v. Cole to a jury when in 
fact he had already been convicted by a criminal jury after a disagreement and 
merely wanted to try his luck with twelve other unpredictable persons. 

502. Cases like Dering v. Uris & Kimber would fall outside that guideline as 
would the Tranby Croft baccarat case of Gordon Cumming v. Greer298, although 
we think they would still be appropriate cases .for jury trial. Actions with a 
political background such as Harold Laski v. Newark Advertiser & Par/by299 
and Randolph Churchill v. Nabarro30o would also seem suitable for a jury in 
our view. The plaintiff in Rookes v. Barnard sued for damages for the tort of 
intimidation but he was in effect suing a trade union and we think that in an 
action for defamation with such a background both parties might well choose a 
jury. Cassell and Co. Ltd. v. Broome raised a patriotic issue and is another such 
case. 

503. We recognise it to be undesirable that a judge sitting alone should be 
embroiled in a matter of political, religious or moral controversy. The same 
might be true where any party has been outspokenly critical of the Bench. 
Broadly, where the issue is whether the words were true or false and the subject 
is one that raises strong feelings among the general public so that a judge alone 
might be suspected, however mistakenly, of prejudice conscious or unconscious, 
we should expect that trial by jury might be awarded by the master, judge or 
Court of Appeal, but that in cases which did not involve such controversial 
questions a judge alone would be more likely to be selected. This might also be 

296 See also the Strachan Report, (1959) Cmnd. 851, para. 14-Appendix XVI. 
2971933c.41. 
298 (1891) 7 T.L.R. 408. 
299 Reported in "The Laski Libel Action" published by the Dally Express. 
300 Randolph Churchill v. Nabarro, The Times, 29th October 1960. 
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so when the case raises difficult questions of mixed fact and Jaw301
• Accordingly, 

we recommend the deletion of the two words "libel" and "slander" from section 
6(1) of the Administration of Justice (Miscellaneous Provisions) Act 1933. 

504. As the significance of this step may not be fully apparent immediately 
to practitioners, we would have thought it perhaps advisable as well to enact 
that in cases of defamation neither party shall be entitled as of right to trial 
by jury but that on the application of either party such actions may, in the 
?iscretion of the court, or a judge, be ordered to be tried with or without a 
JUry, as the interests of justice dictate, either party having the right to appeal to 
the Court of Appeal without /eave. 

505. Nothing we have said should be interpreted as belittling the integrity 
or intelligence of our fellow-citizens, but no one can excel at everything. A judge 
would be at a loss on the floor of a machine-shop or in a mine, and probably 
would be slow at the pay desk of a supermarket. We believe, on the other hand, 
that defamation actions in general impose on a jury the kind of heavy burden 
that most of its members are unlikely to be equipped by training or personal 
knowledge to bear: a judge's qualifications and professional experience prepare 
him for just such a task. We wish to ensure that defamation actions are as 
justly and inexpensively decided as possible and we believe that in most cases 
this result is more likely to be achieved by a judge alone than if he is sitting 
with a jury. 

Section (B) 

Limits of juries' functions in awarding damages 

506. We are concerned to emphasise that we are not recommending total 
abolition of trial by jury in defamation matters. We must therefore consider 
what, if any, alterations in practice we should recommend where cases are tried 
by jury. 

507. The Law Reform Committee of the Bar Council concluded unhesitatingly 
and recommended that defamation actions should be put on the same footing 
as other actions. They rejected the alternative of severing the issue of liability 
and damages and having the former and not the latter tried by jury. They 
raised as did witnesses in Scotland the wider question whether trial by jury 
should be retained at all in any civil actions, and expressed the view that 
notwithstanding the historical justification for them, juries are no longer required 
~ven when th~re is a conflict. between individual reputations and the public 
mterest. We did, however, receive memoranda and oral evidence from a number 
of ind~vid~al members of the Bar with experience of defamation expressing the 
oppOSite VIeW. 

508. The Bar Council appear to go further than we do and envisaging the 
virtual elimination of the defamation jury, seem content to aitow the jury to 
assess the damages in the rare cases they try. 

301 See the recent judgment of the House of Lords in Williams v. Beesley (reported in The 
Times 27th July 1973) as to the C?~side~ations to be bor_ne in ~ind by a court when deciding 
~hether or not to order that a ciVIl act1on should be tned by JUdge and jury rather than by 
Judge alone. 
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509. The Law Society, however, takes a different view. One of their two wit
nesses has changed his mind in the last few years as a result of considerable 
experience and now shares our views, but the official view of the Law Reform 
Committee of the Council of The Society was expressed by the other witness, 
and its conclusions can be summarised as follows:-

(a) Juries should be retained and doubt is expressed as to their being any 
need to extend the judge's discretion under section 6 of the 1933 Act 
to defamation actions. 

(b) Questions put to a jury are often such as to confuse anyone but a 
specialist in spite of the jucy having the help of the judge and counsel. 
It is more important to direct attention to eliminating unnecessary 
technicalities than to search for a method of trial more suited to coping 
with them. The reasons, in the view of the Law Reform Committee, for 
retaining juries outweigh those for abolishing them. 

(c) The Law Reform Committee vecy much favour, however, transferring 
to the judge the decision on the amount of damages awarded. Assess
ment by the jury is the main source of dissatisfaction with the present 
law. 

510. Generally speaking, this proposal is put to us by the witnesses as a 
second string if the solution which we have recommended under "A" is not 
adopted. A national newspaper recommended:-

"If this is not acceptable, we would suggest that the damages be assessed 
by a judge in accordance with the recommendation made by Lord Devlin 
in the 15th Annual Report of the Press Council at page 14: 'If it proves to be 
impossible to get the law of libel as a whole put on a more rational basis, 
a single enactment that damages are to be fixed by a judge and not by a jury 
would bring a large measure of relief." (our italics.) 

511. Lord Devlin writesl02 :-
"In Knupffer v. London Express (1943) K.B. 80 at 85) Mackinnon, L.J. 

said it was notorious that juries often awarded utterly extravagant sums 
in libel cases and that it would not be right for a judge, when he has to 
assess the damages, 'to attempt to attune his mind to what he imagines 
would be the extravagant impulse of a jury'." 

Pearson, L.J., citing this dictum in McCarey v. Associated Newspapers said 
that this criticism of the extravagant sums awarded by juries in libel actions 
was as valid in 1964 as in 1942. 

512. We agree that the judge and not the jucy should assess the figure of 
damages: there are two alternative methods:-

(1) the judge to decide the figure without any reference to the jury's view; 
or 

(2) the judge to ask guidance from the jury as to the scale of damages they 
have in mind, and to decide the actual figure in the light of such 
guidance. 

We favour the latter method. We seek to achieve a position where the jury's 
overall view of the case will be fairly reflected in the amount of damages assessed, 

301 Hamlyn Lectures, "Trial by Jury", 4th Impression (1971) p.179. 
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but which will avoid the risk of awards of extravagant amounts resulting from 
the jury's inexperience of the general scale of damages in the whole field of 
tort. If the judge were to receive no guidance, he might award a figure inconsis
tent with the jury's view of the case, as for example, where he might give a 
substantial figure when the jury considered that the plaintiff had only succeeded 
by a narrow margin. 

513. Our recommendation is that the function of the jury as regards damages 
should be confined to stating whether these are to be substantial/moderate/ 
nominal/or contemptuous, and that the actual amount within the category so 
stated should be fixed by the judge. 

Review and revision of awards of damages by the Court of Appeal 
514. In any event the recommendation in the Report of the Porter Com

mittee303 should be implemented: namely that the Court of Appeal should be 
empowered in actions for defamation to review the amount of damages awarded 
and, if they consider such amount either inadequate or excessive, should have 
power to substitute such sum as in their view should in all the circumstances 
of the case have been given. This reform would obviate, in many cases, the 
necessity of a new trial entailing great additional expense and anxiety for all 
parties. 

Functions of judge and jury otherwise unchanged 
515. Otherwise we recommend no change in the present division of functions 

between judge and jury in jury trials and the changes we recommend in sub
stantive law (for example, in relation to malice) are not intended in any way to 
affect this division of functions. 

Summary of recommendations 

516. (a) The court as in other actions for tort should have a general discretion 
depending on the circumstances of each case to decide whether or not 
~n the interest of justice trial should be ~y judge, with or without a jury, 
m default of agreement between the parties as to the mode of trial. 

(b) In cases where trial by judge with a jury is ordered, the jury should 
(when finding in favour of a plaintiff) add a rider to their verdict to the 
effect that damages are to be substantial/moderate/nominal/or con
tempt~ous. The judge will assess the damages within the category found 
by the Jury. 

(c) Cons.e~uent!al amend~ents ~ill be necessary to section 6(1) of the 
AdmmistratiOn of Justtce (Miscellaneous Provisions) Act 1933 and to 
section 5 of the Law of Libel Amendment Act 1888. 

(d) When an appli~ation for a trial. by judge with a jury is granted or refused 
by the Judge m. Chambers, etther party to an action for defamation 
should have a nght to appeal without leave to the Court of Appeal as 
to the mode of trial. 

(e) The.Court of Appeal should in all cases (and not only where all the 
parties consent) have power to increase or reduce the amount of 

303 Cmd. 7536, para.l60. 
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damages awarded. If the Court considers the amount awarded either 
inadequate or excessive they should be able to substitute such sum as 
in its view should have been awarded, without being obliged to order a 
new trial. 

SCOTLAND 

Statutory right to a jury 
517. In Scotland the right to civil jury trial stems from section 28 of the 

Court of Session Act 1825304. This section enacted that certain actions should 
be held as causes appropriate to the jury court and should be remitted at once 
to that court in manner directed. Many types of action were enumerated as so 
appropriate. The first category was "all actions on account of injury to the 
person, whether real or verbal, as assault and battery, libel or defamation". 
Section 4 of the Evidence {Scotland) Act 1866305 provided that, if both parties 
consented or if special cause were shown it was to be competent for the Lord 
Ordinary to take a proof in any case before him (i.e., to try the case himself) 
notwithstanding the provisions contained in section 28 of the Court of Session 
Act 1825. 

Statistics 

518. This Committee is under its terms of reference concerned only with the 
question whether or not the existing right to jury trial in Scotland should 
continue unmodified in defamation cases. It appears to us, however, that this 
question is necessarily bound up with the wider question whether in Scotland 
the existing right to jury trial in all the enumerated causes should continue in 
its present form. No witness before us recalled any defamation case having been 
tried by jury in the Court of Session over the last 15 years. On the other hand, 
there is in each year a fair number of jury trials in personal injuries cases. There 
were 32 such trials in 1968, 35 in 1969, 49 in 1970, 30 in 1971, 22 in 1972 and 23 
in 1973. The evidence before us indicated that substantially more defamation 
cases are brought in the Sheriff Court, {where there is no jury trial for such 
cases) than in the Court of Session. Our conclusion is that the right to jury trial 
for defamation cases is not one which is highly prized or sought to be exercised 
to any significant extent in modern times. 

519. As already mentioned, civil jury trial in the Court of Session may be 
refused in any of the enumerated cases on the ground of special cause. Difficult 
and delicate questions of mixed fact and law constitute a well recognised type 
of"special cause". In the present climate of judicial outlook jury trial in any but 
the simplest case seems likely to be refused on this ground. In particular, it 
seems highly unlikely that jury trial would be allowed in any case where the 
defence of qualified privilege or fair comment is raised, especially if it were 
sought to defeat such a defence on the ground of malice. In these circumstances 
it cannot really be said that the issue of jury trial or no jury trial in Scottish 
defamation cases is of any particular significance. 

304J82S c.l20. 
305 1866c.lJ2. 
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The Strachan Committee's views 
520. As regards civil jury trial in Scotland generally, a Committee under the 

chairmanship of Lord Strachan was appointed in November 1957 to consider 
the whole matter. This Committee produced an extremely valuable report in 
1959306, A minority of the Committee strongly recommended the complete 
abolition of civil jury trials. The majority were equally divided on the question 
of whether or not the court should have a complete discretion to decide the mode 
of enquiry as between proof and jury trial. In the result, no recommendation was 
made about that aspect. We heard evidence to the effect that this result came 
about, to some extent at least, because the attitude of insurance companies to 
the matter was not accurately represented in the evidence which was put before 
the Committee by certain of their spokesmen. We observe that in paragraph 34 
of the Report it is stated:-

"We were impressed by the fact that one of the witnesses who appeared 
before us on behalf of the British Insurance Association expressed the 
personal opinion that, although juries were possibly more sympathetic to a 
pursuer in giving an award of some kind, from the insurers' point of view 
there was no reason to expect that at the end of the day, if juries were 
abolished, the total sum paid in damages would be any lower." 

521. The Committee made various recommendations none of which has 
ever been implemented. These recommendations included the following:-

(a) that civil jury trial in the Court of Session should be limited to the 
cases specified in paragraph 62 of the Report: these were (i) action of 
damages for personal injury (including defamation) or death caused by 
delict, (ii) actions for breach of promise and seduction, (iii) actions for 
malicious prosection or wrongful arrest or imprisonment; 

(b) that section 28 of the Court of Session Act 1825 and section 49 of the 
Court of Session Act 1850307 should be repealed; 

(c) that the discretion in the Lord Ordinary to find that there is special 
cause for not sending a case to jury trial should be exercised on broader 
lines; 

(d) that civil jury trial in the Sheriff Court should be abolished. It is to be 
noted that civil jury trial in a Sheriff Court is competent only in actions 
for damages by employee against employer in respect of injury caused 
by accident during the course of employment. 

Lack of confidence in jury system 

522. We heard impre.s~ive evi.dence to the effect ~hat among the judiciary and 
a large numbe: of pra~t~tt_?ners m the Court of Sesston there is a widespread lack 
of confidence m the ClVll JUry system as a means of achieving substantial justice 
between the parties. There is a large body of opinion to the effect that juries 
are apt to ~e swayed by irrele~ant con~iderations, and are rarely capable of 
understandmg properly the true Issues ratsed or analysing correctly the evidence 
laid ~efore th~m. Further, preliminary debates regarding the mode of enquiry 
tend m many mstances to prolong unduly the interval between the occurrence 
of an accident involving personal injuries and the final adjudication on the 

306 Cmnd. 8Sl. See Appendix XVI. 
307J8SOc. 36. 
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claim arising therefrom. This situation causes serious concern to those interested 
in achieving the satisfactory and reasonably expeditious administration of 
justice. 

Recommendations 
523. In these circumstances we have come to feel that the whole question of 

civil jury trial in the Court of Session should be considered afresh at the earliest 
possible opportunity and it is for this reason that we have included in Appendix 
XVI extracts from the Report lOS referred to in paragraph 520 above. 
Under present circumstances, however, we do not consider that the question of 
civil jury trial in defamation cases alone is a matter of any particular significance 
in Scotland. As we have already mentioned, no such trial has been held for 15 
years. Further, we do not consider that any case has been made out for abolishing 
or restricting the right to jury trial in defamation cases so long as it is retained 
in its present form for other enumerated causes, particularly actions of damages 
for personal injuries. If, on the other hand, it were thought right to abridge 
or restrict the existing right in such cases we see no reason why the right 
should be retained only in cases of defamation. 

524. The question whether the function of the jury as regards the assessment 
of damages should be limited to stating whether these are to be substantial, 
moderate, nominal or contemptuous, leaving it to the judge to fix the actual 
amount within the category found, is not at present of real significance in 
Scotland, where as already mentioned no defamation case has been tried by 
jury for at least 15 years. In these circumstances we do not advance this 
recommendation for Scotland, but prefer to leave the matter to be considered 
in the light of a general review of the civil jury system, which we do recommend. 

525. The question whether the Inner House should have power to vary a 
jury's award of damages is likewise of no topical interest in relation to defama
tion, although it would be of considerable importance in actions of damages 
for personal injuries. Our view is that this matter also should be considered in 
the broader context, and our recommendation for England therefore does not 
apply to Scotland. 

308 Cmnd. 851. 
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Present Jaw 

CHAPTER 18 
LIMITATION OF ACTIONS 

ENGLAND AND WALES 

526. By virtue of section 2(l)(a) of the Limitation Act 1939309 actions for 
libel and slander are statute-barred if proceedings are not commenced within a 
period of six years calculated from the date when the cause of action arose. 
In libel, and slander actionable per se, the cause of action normally arises on the 
date of publication of defamatory matter to a third party, but in the case of 
slander actionable only on proof of special damage, the cause of action arises 
when the special damage is sustained, since, unless and until such damage has 
occurred, there is no cause ofactionllo. 

527. In the case of multiple or subsequent publications of the same defamation, 
each of which gives rise to a separate cause of actionl11 the statutory period of 
six years commences to run from the date of each publication and not from the 
date of the original publication. Thus a cause of action based on the original 
publication may be statute-barred, but proceedings based on a subsequent 
publication of the same libel may be possible because the statutory period 
running from that publication has not yet elapsed. 

528. It is only necessary for a plaintiff to commence proceedings within the 
statutory period in order to prevent the action being barred by lapse of time. 
Thus all that is necessary in order to preserve the enforceability of the plaintiff's 
claim is to issue a writ. It is not necessary to serve the writ immediately, but 
under the Rules of the Supreme Court a writ must be served within 12 months 
of its issue (subject to the possibility of a short extension of this period being 
granted by the court in special circumstances). Thus, by issuing a writ just 
before the expiry of the six year period a plaintiff can ensure that he has nearly 
seven )'ears from the date of the publication of which he complains before he 
incurs the major expenses of a High Court action. 

529. In some cases the statutory period of six years is extended by section 22 
of the Limitation Act 1939 where the plaintiff is under disability, as for example, if 
he is of unsound mind. In such cases the period of limitation does not begin until 
the plaintiff ceases to be under a disability. If, however, the disability commences 
after such date of publication this, it seems, does not prevent the limitation 
period from continuing to run. In cases where the right of action is concealed 
by the fraud of the defendant the limitation period does not start until the 
fraud is discoveredl12 but these cases are rare. 

530. There is a special limitation period of two years for claims for contri
bution between joint tortfeasorslll. 

309 1939 c. 21. 
310 Darley Main v. Mitchell (1885) 11 Appeal Cases, p.142. 
311 See chapter 10. 
312 Limitation Act 1939 (c.21) s. 26(b). 
313 Limitation Act 1963 (c. 47) s. 4. 
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Problems and analysis 

THE MEANING OF "PUBLICATION" 

531. Confusion is sometimes caused among lawyers as well as among laymen, 
by the various meanings given to the words "publish" and "publication"
especially since "publication" may mean either an object which is published or 
the act of publishing it, according to context. Thus written defamatory matter 
may be said to be published, when it is shown, despatched, issued, distributed 
or otherwise made available to a third party for perusal. In a book the defama
tion is technically published when the author hands his manuscript to a 
secretary to type out and again when he delivers the typescript to a publisher. 
The publisher similarly publishes it when sending the typescript to a printer; 
and it is published separately to each member of the publisher's or printer's 
staffs to whom it is passed to read in proof. As a printed and bound book it is 
published when "pre-publication copies" are delivered to booksellers and sent 
to newspapers for review. 

532. By the day when the book is formally published by being placed on 
public sale-publication date-thousands of copies may have been distributed, 
and so technically published, to the book trade, many of those copies being 
purchased wholesale for retail sale on or after publication date from book
sellers' stocks, or to meet pre-publication orders; and other copies will have been 
distributed to public 1ibraries to be available to borrowers indefinitely as from 
publication date. 

533. Thus every sale and every borrowing from a library after publication 
date constitutes a separate act of publication for the purpose of the existing 
law of libel. In the same way identical defamatory matter in the book may 
subsequently be republished if quoted in a review or an anthology or elsewhere, 
and by the publication of a fresh printing or a new edition of the same book, 
possibly in a different format or under licence abroad or in translation. The sale 
or borrowing from libraries of copies of any edition of the book may continue 
for years after the original publication date-and in respect of each such copy a 
fresh cause of action arises if the book still contains an actionable libel. 

534. The consequence of all these circumstances is that a libel in a book may 
be published through the delayed or repeated distribution of copies long after 
copies containing the offending matter have been withdrawn from sale, perhaps 
pursuant to an injunction or as a term of settlement of a claim. Although the 
problem is less actJte in the case of newspapers and periodicals because copies 
of each issue are on sale for a relatively short period compared with books, the 
distinction is one of degree only and not of kind. Copies of issues of weekly and 
monthly magazines are known to have been found years after they were 
distributed for sale in the waiting rooms of doctors, dentists and even solicitors. 

535. These points illustrate the numerous separate occasions on which a 
cause of action may arise in relation to a single work. On this ground alone, 
we are strongly in favour of some curtailment of the present statutory period. 

THE PRESENT STATUTORY PERIOD 

536. It has been submitted by many witnesses that a statutory period of six 
years is in general too long and that such a period is unjust and oppressive to 
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defendants who have the anxiety, expense and inconvenience of a possible 
defamation action hanging over them for many years after the publication of 
the matter complained of. A plaintiff is or should be concerned to vindicate as 
speedily as possible the reputation which he claims has been damaged by 
defamatory material and to obtain compensation for any injury he has sustained. 
If a plaintiff is sincere in his desire to have his character vindicated speedily and 
to be compensated for the injury to his reputation he should, after first giving 
the defendant a reasonable opportunity and time to make adequate amends, be 
ready to take steps by legal proceedings to enforce his rights within a shorter 
period than six to seven years. 

537. In cases where the parties are at arms-length the plaintiff should be able 
to assemble his evidence and obtain the necessary legal advice preparatory to 
launching the legal proceedings within such a shortened period. 

538. We recommend that the period of limitation in the case of defamation 
actions be three years, the period to run from the date of the publication 
complained of. 

Exceptional cases-power to extend period 

539. There are, however, exceptional cases where a period of three years is 
insufficient. Cases where a plaintiff suffers from some incapacity, or where a 
defendant has been guilty of concealed fraud are taken care of by sections 22 
(as amended by the Law Reform (Limitation of Actions) Act 1954314) and 26 of 
the Limitation Act 1939 respectively. Section 26 of the 1939 Act provides 
(inter alia) that where a right of action is concealed by the fraud of the defendant 
or his agent the period of limitation shall not begin to run until the plaintiff has 
discovered the fraud or could with reasonable diligence have discovered it. The 
words "concealed fraud" have been widely interpreted by the courts to mean an 
act of wilful and conscious furtive wrong-doing. Section 26 therefore might 
cover the case of a plaintiff defamed by a secret or clandestine defamation 
published surreptitiously to a third party with a view to destroying or impairing 
a plaintiff's character or reputation for the direct or indirect benefit of the 
defendant. If the section did apply, the period of limitation would start to run 
on the date of the discovery of the defamation which might be many years after 
publication. However, the position is not entirely free from doubt, and in order 
to provide for these exceptional cases it would be desirable for the court to have 
power in appropriate cases in the exercise of its discretion (notwithstanding the 
fact that there was no concealed fraud and the action was statute-barred) to 
give the plaintiff leave to bring an action. The procedure for making an 
application to the court should we think be inter partes, so that a defendant 
would have a right to be heard, and not ex parte as under section 1 of the 
Limitation Act 1963 where a personal injury action has become statute-barred 
owing to the plaintiff's ignorance of material facts of a decisive character 
relating to the cause of action. However, it would, we think be desirable to 
provide that the plaintiff, on becoming aware of the relev;nt facts of the 
pu~li~tion of the ~efa~ation c~ncerning him, should be under an obligation 
to mstttute procee?mgs, tf he demed to do so, within a short period: we suggest 
12 months. We think the longer period of three years now provided by section 

314 1954 c. 36. 

149 



1{3) of the Limitation Act 1963 as amended by the Law Reform (Miscellaneous 
Provisions) Act 197 }315 is too long for defamation actions. 

540. If our recommendation with regard to the assimilation of slander to 
libel is accepted, the problem (referred to above) of the period of limitation for 
slander not actionable per se (which does not start to run until the special 
damage bas been sustained) will disappear. 

Joint tortfeasors 
541. We do not recommend any amendment to sections 4 or 10 of the 

Limitation Act 1963 which provides a period of two years for claims for 
contribution between joint tortfeasors. Such claims may not be capable of being 
quantified until judgment has been obtained against one of the joint tortfeasors. 

Law Reform Committee on limitation of actions 

542. As the Lord Chancellors' Law Reform Committee is at present con
sidering limitation of actions over the whole field of the law, we realise that our 
views on this topic may not be considered in isolation, but nevertheless we 
consider it right to express them in the form of positive recommendations. 

Summary of recommendation 

543. (a) The limitation period for defamation actions should be three years, 
the period to run from the date of the publication complained of; 

(b) The limitation period referred to in (a) above should be capable of 
extension by the court in appropriate cases where, owing to the plaintiff's 
ignorance of the relevant facts and the circumstances relating to the 
cause of action, the limitation period has expired before proceedings 
have been started. The plaintiff, on becoming aware of the relevant 
facts and circumstances should, if he desires to institute proceedings, 
do so within 12 months. 

SCOTLAND 
Present law 

544. The Prescription and Limitation (Scotland) Act 1973316 has introduced 
radical alterations of the law, but these are not to come into operation until the 
expiration of three years from the date on which the Act was passed, which was 
25th July 1973. In the meantime, the situation regarding liability in damages for 
defamation will continue to be regulated by the Prescription Acts of 1469317 
and 1617318, as amended by the Conveyancing (Scotland) Act 1924319, Under 
these enactments, which apply to a wide range of obligations, the right to 
recover damages for defamation subsists for a period of twenty years from the 
date when the publication complained of came to the pursuer's notice, the right 
being extinguished at the end of that period by the long negative prescription. 
The period of prescription is not affected by the minority or other legal disa
bility of the person against whom it is pleaded. When the relevant part of the 
1973 Act bas come into force, any obligation to make reparation for defamation 

31.5 1971 c. 43. 
316 1973 c. 52. 
317 1469 c. 4. 
318 1617 c. 12. 
319J924c.27. 
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will be extinguished at the expiry of a period of five years, provided that no pro
ceedings have been taken to enforce it, and its subsistence has not been acknow
ledged by the obligant32o, The period of five years is to run from the date when 
the loss, injury or damage to the pursuer occurred, or, if on that date he was not 
and could not with reasonable diligence have been aware that loss, injury or 
damage had occurred, from the date when he first became, or could with 
reasonable diligence have become, so awarem. There is to be excluded from the 
computation of the prescriptive period any period during which the pursuer was 
induced to refrain from taking proceedings to enforce the obligation by the 
fraud of the obligant or error induced by the latter's words or conduct, and also 
any period during which the claimant was under legal disability322, 

545. Part II of the 1973 Act deals with the limitation of actions of damages 
for personal injuries. It came into operation upon the passing of the Act, and 
substantially re-enacts the corresponding provisions of section 6 of the Law 
Reform (Limitation of Actions) Act 1954 and Part II of the Limitation Act 
1963, which have been repealed. Under section 17(1) of the 1973 Act, the period 
for raising an action of damages for personal injuries is limited to three years 
from the date when the injuries were sustained, or, where the act, neglect or 
default complained of was a continuing one, from that date or the date when 
the act, neglect or default ceased, whichever is the later. Section 18 permits a 
relaxation where facts of a decisive character relating to the right of action were 
outside the knowledge (actual or constructive) of the pursuer until a date not 
earlier than three years before the date on which the action was brought. Under 
section 17(2) of the 1973 Act, it is provided that if on the date when the right of 
action accrued the person to whom it accrued was under a legal disability, then 
the action may be brought at any time before the expiration of three years from 
the date when that person ceased to be under disability, but no provision is 
made for the case where a person first comes under a disability after the date 
when the right of action accrues. By section 20(1) of the Act, a limitation period 
of two years is placed upon the right of one joint wrongdoer to recover from 
another a contribution in respect of damages or expenses payable to the injured 
party, the period running from the date on which the right to recover such 
contribution accrued to the first wrongdoer. 

Recommendations 
546. In our opinion an action on the ground of defamation has close affinities 

with an action on the ground of personal injuries. In each case there is injury to 
the pursuer's person, involving some degree of suffering and distress, with or 
without actual pecuniary loss. Solatium is recoverable in both these categories 
of action. The reasons which make it desirable in the public interest that an 
action of damages for personal injuries should be brought within a fairly short 
period are, in our view, applicable a fortiori to actions for defamation. We note 
that in Cassidy v. Connachie323, Lord Stormonth-Darling said:-

"No court would encourage a stale action of slander, and I would say 
that an action of slander might generally be described as stale where the 

320 S. 6oftheAct. 
321 S.ll. 
322 s. 6(4). 
323 (1907) S.C. 1112, p.11S1. 
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slander has been uttered more than four years before the bringing of the 
action." 

We consider that any person who feels strongly enough about defamation of 
him to contemplate legal proceedings in respect of it might reasonably be 
expected to start such proceedings within three years of his becoming aware of 
the defamation, and that no hardship is likely to be suffered by persons defamed 
if they are debarred from raising an action after the expiry of such a period. On 
the other hand, considerable hardship and difficulty might be encountered by 
defenders if they are faced with an action at any time up to five years after the 
defamation came to the pursuer's notice. We appreciate that the whole question 
of prescription and limitation of actions in Scotland has recently been considered 
by Parliament, and that in the 1973 Act no special treatment has been accorded 
to actions for defamation. We consider, however, that such special treatment 
would be appropriate when attention is turned specifically to the law of 
defamation, and we recommend that for limitation purposes actions for 
defamation should be equiparated to actions of damages for personal injuries, 
and made subject to a limitation period of three years, from the date when the 
publication complained of first came to the notice of the pursuer, subject to an 
extension in cases of legal disability similar to that contained in section 17(2) of 
the Prescription and Limitation (Scotland) Act 1973. 
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CHAPTER 19 

STRIKING OUT AND DISMISSAL FOR WANT OF PROSECUTION 

ENGLAND AND WALES 
Present procedure 

1 

547. Under Order 18 rule 19 of the Rules of the Supreme Court, the Court 
may at any stage of proceedings order a pleading or the indorsement of any 
writ to be struck out on the ground that:-

(a) it discloses no reasonable cause of action or defence as the case may be; 
(b) it is scandalous, frivolous or vexatious; 
(c) it may prejudice, embarrass or delay the fair trial of the action; 
(d) it is otherwise an abuse of the process of the Court; 

and may order the action to be stayed or dismissed or judgment to be entered 
accordingly as the case may be. 

Striking-out: a decision for the discretion of the Court 
548. To obtain an order striking out an action on any of the above grounds, 

an application is made by summons before a Master in Chambers from whose 
decision an appeal lies to the Judge in Chambers and from him (with leave) to 
the Court of Appeal. There is, therefore, a summary procedure for disposing 
of an action in Chambers if the plaintiff or the defendant, as the case may be, 
can establish that the case falls within the provisions of the above-mentioned 
rule. The power of the Court to strike out is a discretionary power. The Court 
will only exercise its power under this rule in plain and obvious cases where, 
for example, the statement of claim or defence is clearly insufficient and the 
plaintiff cannot improve it by amendment. Usually a defendant who is minded 
to strike out an action will await the delivery of the statement of claim before 
taking this action, since the general indorsement of a writ, which is all that is 
necessary for a defamation action, will not disclose sufficient grounds for the 
court to exercise its discretion in a defendant's favour. It is rare also for an 
attempt to be made to strike out a libel action on the grounds that the words 
complained of are incapable of a defamatory meaning, or incapable of referring 
to the Plaintiff though an application on the former ground succeeded in 
Zoernsch v. Council of Law Reporting324• Similarly, it is rare in such an action 
for a defence to be struck out on the grounds that the defences raised are 
unarguable. 

549. The Court, therefore, will not permit a plaintiff to be "driven from the 
judgment seat" except where the cause of action is obviously and almost 
incontestably bad32S. On the other hand, a stay or even dismissal of proceedings 
may in some cases be just, so as to prevent parties being harassed and put to 
expense by frivolous, vexatious or hopeless litigation. · 

324 The Times, 14th November 1964, C.A. See also Drummond-Jackson v. British Medical 
Association [1970] 1 W.L.R. 688 and Morgan v. Odhams Press. 

32S Dysonv. The Attorney General [1911] 1. K.B. 419. 
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550. The procedure for striking out an action in defamation is, therefore, 
comparatively rarely used and can only be used in plain and obvious cases, 
for example, where the defamation was published on an occasion that was 
absolutely privileged. 

Res judicata 
551. It may not always be advantageous for a defendant to take steps to 

strike out since, even if he is successful, the cause of action is not thereby res 
judicata. The plaintiff can, therefore, issue another writ based on the same 
cause of action or deliver a new Statement of Claim which may not be vulnerable, 
unless in the meantime the action has become statute-barred, i.e., if more than 
six years has elapsed since the cause of action arose326, 

Initiative to strike out 
552. The initiative to strike out an action or a defence to an action under this 

rule must be taken by one of the parties. The Court can make no order until it 
has an application on which to adjudicate and exercise its discretion. 

Dismissal for want of prosecution 
553. An action may be dismissed if the plaintiff is in default in complying 

with the rules as to procedure or practice. If a defendant is in default, for 
example, in delivering a defence, the plaintiff may be in a position to sign 
judgment against him, and in defamation cases the damages would then usually 
be assessed by a Master327. Very often it is in connection with the delivery of 
pleadings (including further and better particulars), taking out a summons for 
directions, or in setting down for trial, that lengthy delays occur in defamation 
actions. If negotiations for a settlement are proceeding then the parties may 
mutually agree to postpone further steps in the action, but, even if negotiations 
are not pending, extensive delays do occur in defamation proceedings where a 
plaintiff may be holding his hand and putting off taking further steps in an 
action, in the hope that the defendant, faced with the expense and anxiety of a 
defamation suit in the High Court, will make an offer of compensation which 
will include his costs on an indemnity basis. A defendant faced with this 
situation can take out a summons under various rules of court for the dismissal 
of the action because of the plaintiff"s default, either in complying with an 
Order (for example, to give discovery within a certain period) or in prosecuting 
the action (for example, in delaying the delivery of a statement of claim after 
issuing the writ). The Court is, however, reluctant to dismiss an action for 
default in taking a procedural step and usually will give the plaintiff further time 
(on terms), and, if the plaintiff complies with those terms a defendant may 
well have achieved nothing by, for example, issuing a summons to dismiss for 
want of prosecution, except the revival of an action which might otherwise 
have died. 

Inherent jurisdiction of the Court 
554. The court has an inherent jurisdiction to dismiss an action for want of 

prosecution and does so in cases of prolonged and inexcusable delay causing 

326JnstrumaticLtd. v. Supabrase Ltd. [1969] 1 W.L.R. 519; Austin Securities Ltd. v. Northgate 
and Eng/ish Stores Ltd. [1969] 1 W.L.R. 529 

327 Order 19, rule 2. 
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real injustice. The principles on which the court will act when exercising its 
jurisdiction to dismiss an action for want of prosecution were explained by the 
Court of Appeal in Allen v. Sir Alfred McAlpine and Sons Ltd.J28, Lord Denning 
then said:-"When the delay is prolonged and inexcusable and is such as to do 
grave injustice to one side or the other or both, the court may in its discretion 
dismiss the actions straight-away ... " Lord Justice Diplock said that "the 
court when exercising its discretion must be satisfied that ... the inexcusable 
delay for which the plaintiff or his lawyers have been responsible has been such 
as to give rise to a substantial risk that a fair trial of the issues in the litigation 
will not be possible ... "Lord Justice Salmon expressed similar views as to the 
injustice possible to both plaintiff and defendant caused by inexcusable delay in 
bringing actions to triaiJ29, As however, in the case of an order striking out an 
action, an order dismissing an action does not have the effect of making the 
cause of action res judicata. 

"Tactics" of dismissal applications 
555. A defendant, with all these matters in mind, may decide that it is better 

tactics not to take any steps to dismiss an action, where a plaintiff is in default, 
until the date is reached when any fresh writ which might be issued will be 
statute-barred. 

Representations to the Committee 
556. A number of witnesses have made representations to the Committee 

about the injustice that can be caused by the sometimes over-generous latitude 
given by the Court to dilatory or tactically-minded plaintiffs. This may be 
particularly serious in cases where the media are inhibited in referring to the 
subject-matter of pending (but long delayed) proceedings for fear of committing 
contempt of court. 

557. We believe that much of the injustice to defendants would be removed 
if, after an Order is made by the Court either dismissing the action for want of 
prosecution or striking it out on one of the grounds set out in Order 18, rule 19, 
no further action could be taken without the leave of the court. 

558. We also consider that, where a plaintiff has allowed a defamation action 
to go to sleep by taking no step for more than a year, the defendant should be 
entitled to have it dismissed for want of prosecution, unless the plaintiff can 
satisfy the court that he had good reason for the delay. 

Recommendations 
559. Werecommendtbat:-

(a) the defendant shall be entitled, unless the court shall otherwise order, 
to have defamation proceedings against him dismissed for want of 
prosecution where no step has been taken in an action by the plaintiff 
for one year, and 

(b) if a defamation action is struck out or dismissed, no further writ in 
respect of the same cause of action shall be issued without the Jeave of 
the Court. 

328 [1968] 2 W.L.R. 366. 
329 See also Wallersteiner v. Moir, The Times 22nd May 1974-a defamation case. 
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We recognise that the same considerations could apply equally to other forms 
of action, but they are outside our terms of reference. 

SCOTLAND 

560. Under the Scottish procedural system no particular difficulties arise by 
reason of a pursuer's failure to proceed expeditiously with an action which he 
has raised. The remedies available to the defender in such a situation have in 
practice proved satisfactory, and we therefore have no recommendation to 
make in this respect. 

156 



CHAPTER 20 

JURISDICTION OF LOWER COURTS 

ENGLAND AND WALES 
Jurisdiction in defamation actions 

561. Under section 39(l)(c) of the County Courts Act 195933° a county 
court has no original jurisdiction (except as in the Act provided) to hear and 
determine an action for libel and slander. The exceptional cases referred to 
above when a county court has jurisdiction to try an action for defamation can 
arise (1) under section 45 of the 1959 Act when the High Court on the applica
tion of one of the parties orders an action commenced in the High Court to be 
transferred to a county court, (2) under sections 42 and 67 of the 1959 Act 
whereby the parties can agree with respect to a defamation action that a 
specified county court should have jurisdiction, or (3) by virtue of section 65(3) 
of the same Act whereby the county court may, in the absence of a successful 
application to transfer to the High Court, hear a counter-claim involving a 
claim otherwise outside its jurisdiction, for example, defamationm. 

562. At present therefore the county court has no original jurisdiction in 
defamation proceedings and, although there is power to remit a defamation 
action commenced in the High Court to the county court, this jurisdiction has 
been rarely exercised. 

Financial limits 
563. As a result of fairly recent increases, the financial limit of the county 

court's jurisdiction has risen to £t,ooom. We suppose that it is likely that in the 
next few years that limit will rise still further. 

Extension of original jurisdiction in defamation 

564. We have received a considerable body of evidence in favour of giving 
county courts original jurisdiction in defamation proceedings. 

In our view, particularly having regard to the extension of its financial 
jurisdiction, the county court is now a fully appropriate forum to try defamation 
proceedings. An action in the county court can generally be brought on more 
quickly than in the High Court and is considerably more economical in costs. 
We think that a number of litigants in defamation actions (both plaintiffs and 
defendants) would welcome the opportunity of availing themselves of these 
advantages, particularly in the simpler type of case. Obviously the county court 
is a less .suitable forum for the more complex type of defamation action, in view 
of the difficulty of obtaining a number of consecutive days for the hearing. But 
w~ do not think it likely that litigants would normally attempt to commence 
th1s type of defamation action in the county court, and, as recommended 

330 1959 c. 22. 
331 See Hardwlcke v. Gilroy [1944] K.B. 460. 
332 See the County Courts Jurisdiction Order 1974 (S.I. 1974/1273). 
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below, the problem could be covered by making provision for transfer of the 
more complicated actions from the county court to the High Court. 

565. Trial by jury is extremely rare (though not unheard of) in county court 
proceedings and might cause administrative problems for county courts. If 
our recommendations as to juries are accepted, however, the number of occasions 
when a jury will be ordered for a defamation action should be considerably 
curtailed. 

566. It has been suggested to us that neither circuit judges nor solicitors 
in the provinces have the necessary experience to deal with defamation proceed
ings. We doubt the validity of this contention, but, even if it has some force, 
we think it most desirable that expertise in the law of defamation should be 
widened in legal professional circles. Moreover, if a number of the other 
recommendations in this Report are accepted, the law of defamation will be 
substantially simplified. 

561. If legal aid is extended to defamation actions, as is recommended 
elsewhere in this Reportm, this will provide another strong argument in favour 
of extending this jurisdiction within the prescribed financial limit to the county 
courts. We therefore so recommend. 

568. We are strengthened in making this recommendation when we consider 
the jurisdiction of the Sheriff Court in Scotland which can try defamation 
actions without any upper financial limit334. 

Costs 
569. Under section 47 of the County Courts Act 1959 as amended by the 

Administration of Justice Act 196933s, where a plaintiff brings an action 
founded on contract or tort in the High Court which could have been brought in 
the county court, and recovers less than £650336, he is penalised in costs, in 
that he will not normally be entitled to any more costs than he would have been 
entitled to recover if the action had been brought in the county court; and if he 
recovers less than £150337, he is not normally entitled to any costs of the action. 
However, under section 47(3) of the 1959 Act, if it appears to the High Court 
or a judge thereof that there was sufficient reason for bringing the action in 
the High Court, the plaintiff may be awarded High Court costs. This exception 
will be particularly important in defamation cases, since in a number of cases 
the plaintiff's main motive is not to obtain damages, and as already mentioned, 
a number of the more complex type of defamation actions are inappropriate 
for the County Court in any event. 

Transfer of defamation actions to the High Court 
570. For reasons already touched on above, it seems necessary to make 

special provision for the transfer to the High Court from the county court of 
complicated defamation actions involving difficult questions of law or where a 
lengthy trial can be predicted, and that the right to apply for a transfer shall be 

333 See paras. S81-S83. 
334 See para. S74. 
33.5 1969 c. ss. 
336 Sec County Court Jurisdiction Order 1974. 
337 Sec County Court Jurisdiction Order 1974. 
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enjoyed equally by a plaintiff or a defendant, subject to proper arrangements 
being made for costs thrown away as a result of a transfer being ordered. 

Remedies 

571. We recommend that in defamation proceedings the county court should 
have jurisdiction to grant injunctions and declarations without the necessity of 
an additional claim for damages or some other remedy. 

572. We deliberated whether or not to recommend that a judge in a county 
court should have power to direct (as provided by the Slander of Women Act 
1891) that in any action for defamation, a plaintiff should not recover more 
costs than damages unless the judge thought there were reasonable grounds for 
bringing the action. However, we have decided not to make any such recommend
ation. 

Recommendations 

573. Werecommendthat:-
(a) original jurisdiction should be given to the county court in defamation 

proceedings, within the prescribed financial limit; 
(b) a procedure should be provided for transferring complicated defamation 

actions involving difficult questions of law or necessitating a lengthy 
trial from the county court to the High Court; 

(c) in defamation proceedings the county court should have jurisdiction to 
grant injunctions and declarations without the necessity of an additional 
claim for damages or some other remedy. 

SCOTLAND 
Recommendation 

574. In Scotland the Sheriff Court has at present jurisdiction to deal with 
defamation actions without any upper pecuniary limit. No suggestion has been 
made to us that this position is in any respect unsatisfactory and we do not 
recommend any alteration in it. 
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CHAPTER 21 

LEGAL AID AND ADVICE 

ENGLAND AND WALES 
Defamation actions and the Legal Aid Scheme 

575. At present legal aid and advice is excluded from the Legal Aid Scheme 
for proceedings wholly or partly in respect of defamation except in cases in 
which there is a counterclaim for defamation33S. It seems, however, that legal 
aid would be available for actions for slander of goods, slander of title and 
malicious falsehood, though this has been doubted339, 

576. In April 1967 a report of a Joint Committee of the Council of the Law 
Society and the General Council of the Bar recommended unanimously that 
legal aid should become available for proceedings wholly in respect of libel or 
slander. The great preponderance of the evidence before us supports this 
recommendation. 

577. The Joint Committee further recommended that legal aid should be 
limited in the first instance to obtaining counsel's opinion, and, if that were 
favourable, should then be limited at a second stage to obtaining an order for 
directions and a further opinion on the merits. Any further certificates should 
depend on the terms of this opinion. 

578. The 1966/67 recommendations of the Lord Chancellor's Advisory 
Committee on Legal Aid and Advice340 opposed the recommendation. In 
summary their grounds of opposition were:-

(a) the risk of unmeritorious applications, which would increase administra
tive costs of the scheme, even though Legal Aid Committees "would 
not be likely to grant legal aid in such cases"; 

(b) actions for defamation were likely to be brought especially in slander, 
against defendants of the same background as the plaintiffs, so that 
both parties would qualify for legal aid and the chances of recovering 
damages would be slender; 

(c) "in the few cases where there might be a meritorious application against 
a rich defendant ... the action should be capable of settlement at an 
early stage •.• ". 

Anomalous position of defamation actions 
579. Defamation is now the only cause of action in which legal aid is excluded. 

We regard this exclusion as anomalous. We think that Legal Aid Committees 
would be well able, with all their experience, to differentiate between the 

338 Legal Aid Act 1974 (c. 4) Schedule I Part II. 
339 See Matthews & Oulton pp. 48-49. 
340 Legal Aid and Advice. Report of The Law Society and Comments and Recommendations of 

the Lord Chancellor's Advisory Committee 1966-67 [Seventeenth Report], (1967-68) H.C. 373, 
paras. 9-10. 
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meritorious and unmeritorious complaints, and that the limitations recommended 
by the Joint Committee would minimise the risk of unjustifiable expense falling 
upon the legal aid fund; moreover, the magnitude of expense would be sub
stantially reduced (particularly in the less grave cases) if, as we recommend 
elsewhere in this report, county courts are granted an original jurisdiction in 
defamation cases. 

580. We think that the petty slander actions which aroused the anxiety ofthe 
Lord Chancellor's Advisory Committee would be unlikely to pass the scrutiny 
of the Legal Aid Committee in the first place. And, with all respect to the Advisory 
Committee, we think their reasoning in relation to the "meritorious applications 
against rich defendants" is unsound, since it is in the very cases where the less 
wealthy plaintiff fails to achieve an early settlement that he most deserves 
legal aid. It seems to us that a proper claim in defamation is at least as important 
to the average plaintiff as a claim in personal injuries, and should be treated 
in the same way under the legal aid system. 

Summary of recommendations 
581. We recommend that:-

(a) Legal aid under the Legal Aid Act 1974 should be extended to persons 
in connection with actions in respect of defamation and for the avoid
ance of doubt should be declared to be available in actions for slander 
of goods, slander of title and malicious falsehood; 

(b) the legal aid regulations should provide that legal aid be limited in the 
first instance to obtaining counsel's opinion and, that if this is favourable, 
a second opinion on the merits be obtained after the close of pleadings 
and discovery. Further certificates should depend on the terms of the 
second opinion. 

SCOTLAND 
582. Under the Legal Aid (Scotland) Act 1967341, First Schedule, Part II, 

proceedings wholly or partly in respect of defamation or verbal injury are excepted 
from the proceedings for which legal aid may be given. The Committee consider 
that there is no good reason for continuing to withhold the benefits of the 
legal aid scheme in Scotland from pursuers and defenders in such actions. 
Such actions are in any event so rare in Scotland that no significant extra burden 
is likely to be placed on public funds. We therefore recommend that legal aid 
should be extended generally to actions for defamation convicium and malicious 
or injurious falsehood in Scotland. ' ' 

583. We think it unnecessary in the Scottish context, where specialisation 
among legal. practitioners is much less common than in England, to recommend 
that legal atd should in all cases be limited in the first instance to obtaining 
counsel's opinion. It should be in the discretion of the Legal Aid Committee 
to decide whether or not to obtain counsel's opinion at the outset. 

341 1967 c. 43. 
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CHAPTER 22 

MALICIOUS FALSEHOOD 

ENGLAND AND WALES 
Definition 

584. Our proposed new definition of defamation does not, of course, apply 
to those analogous proceedings which are dealt with by section 3 of the 
Defamation Act 1952. The cause of action in these cases arises when-

(a) the defendant was actuated by express malice; 
(b) the statement was false; 
(c) actual damage is caused; or 
(d) section 3 of the Act of 1952 applies. 

Defamation Act 1952-section 3 

585. That section reads: 
"Slander of title, etc." 
"In an action for slander of title, slander of goods, or other malicious 

falsehood it shall not be necessary to allege or prove special damage-
(a) if the words upon which the action is founded are calculated to cause 

pecuniary damage to the plaintiff and are published in writing or other 
permanent form; or 

(b) if the said words are calculated to cause pecuniary damage to the plain
tiff in respect of any office, profession, calling, trade or business held 
or carried on by him at the time of publication." 

586. The section accordingly widens the scope of these actions which were 
originally generically termed "Actions on the case for false and malicious words 
causing damage". It, however, preserves the difference between the written 
and the spoken word, which would be anomalous if our recommendation as to 
the assimilation of libel and slander proves acceptable. 

The Porter Committee's liews 
587. The Porter Committee observedl41:-

"ln such actions, no distinction is at present drawn between written and 
spoken words." 

Section 3 was accordingly drafted to accord with the majority recommendation 
to preserve the distinction between Jibel and slander in matters of defamation. 
This may, if illogical, at least have been tidy, for, as Sir Hugh Fraser observed 
"strictly speaking, the subject matter of malicious falsehood has no place in a 
work on libel and slander. There is no wrong to the reputation-no 
defamation- ... ". 

34Z Cmd. 7536, para. 52. 
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Proof of special damage 
, 588. We think it both tidy and logical to recommend that the distinction 
between the written and the spoken word introduced in 1952 be now removed 
and that proof of special damage in cases of malicious falsehood be always 
unnecessary provided the words upon which the action is founded are likely to 
cause pecuniary damage to the plaintiff without any limitation as to the type of 
pecuniary loss. It will then be possible to have the same law for England and 
Scotland. 

Distinction between defamation and malicious falsehood 
589. Before 1952 the difference between defamation and malicious false

hood was clearly demonstrated by Maule, J., in Pater v. Baker34l where, referring 
to the latter type of case, he said:-

"Unless he shows falsehood and malice, and an injury to himself, the 
plaintiff shows no case to go to the jury." 

590. Unlike the case of defamation the plaintiff must prove the words to be 
false. Unlike the case of defamation, malice-which means in this context 
"some dishonest or otherwise improper motive"344-is an essential ingredient 
of the action which it is for the plaintiff to prove at the outset. 

591. We should make it plain that the word "malice" as formerly defined 
would be retained in cases involving allegations of malicious falsehood, and 
we are not seeking to replace it here with any new criteria. 

592. Slander of title is a false and malicious statement injurious to any 
person's title to property and causing or likely to cause pecuniary damage to him. 
Slander of goods is a false statement made maliciously disparaging the goods 
of any person and causing or likely to cause him pecuniary damage. 

593. These two classes of malicious falsehood do not, however, exhaust 
the category. The two illustrations most commonly given of malicious falsehood 
are a false and malicious statement that a professional man has retired, and a 
false and malicious statement that a husband, wife or fiance(e) was dead or 
injuredW. 

Recommendation 
594. As we are ~ecommending the assimilation of libel with slander, we 

recommend that section 3 of the Act of 1952 be re-enacted as follows:-
. "In an action for malicious falsehood, slander of title or slander of goods, 
1t shall not be necessary to allege or prove special damage if the publication 
of the matter in respect of which the action is brought is likely to cause 
pecuniary damage to the plaintiff." 

SCOTLAND 
Meaning of "malicious falsehood" 

595. In Scotland the term "malicious falsehood" is used to embrace slander 
of title and slander of property, which are forms of verbal injury, distinct from 

343 (1847) 3 C.B. 831, p. 869. 
344 per Maugham, J., m Balden v. Shorter [1933] Ch. p. 430. 
34S Wilkinson v. Down ton [1897] 2 Q.B. 57; Rowley v. Rowley, The Times, lOth June 1950. 
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defamation, giving rise to a remedy at law. In relation to malicious falsehood it 
is necessary that the pursuer should aver and prove that the statements com-. 
plained of were untrue and that they were made maliciously. Slander of title 
is an assertion that the pursuer has no right to an article or no right to dispose 
of it, as where a patentee says that the article which the pursuer proposes to 
sell is an infringement of his patent. Slander of property imports a statement 
reflecting on the pursuer's property. Thus, in one case trial was allowed on an 
allegation that a row of houses was built upon an insecure foundation and in 
another case on an allegation that typhoid fever had broken out in a dairy. 
Under common law it was necessary to prove that the pursuer in an action for 
malicious falsehood had suffered actual pecuniary loss. 

Defamation Act 1952-section 14(b) 

596. The law in this respect was altered by section 14(b) of the Defamation 
Act 1952. This provides that in the application of the Act to Scotland, for 
section 3 there shall be substituted the following section:-

"3. In any action for verbal injury it shall not be necessary for the 
pursuer to aver or prove special damage if the words on which the action 
is founded are calculated to cause pecuniary damage to the pursuer." 

597. In recent years there has been criticism in academic, and also to some 
extent in judicial and professional circles, of the manner in which the expression 
"verbal injury" is used in this context and also in certain decided cases. 

598. In his article on "The Law of Privacy in Scotland"346 Lord Kilbrandon 
wrote:-

"There have undoubtedly been occasions on which the law of Scotland 
on this topic has been expressed in an inaccurate or confusing way. I 
find myself, with great respect, convinced by .Professor Walker's criticism 
of some aspects of the judgments in Steele v. Scottish Daily Record and 
Sunday Mail Lf.d., (1970 S.L.T. 53) and I adopt his statement of the law 
as follows: 'Verbal injury may be committed (1) by falsely imputing crime, 
dishonesty, immorality or the like, which is likely to lower the pursuer in 
the estimation of right-thinking members of society; if so it is called defama
tion: or it may be committed (2) by attributing, truly or falsely, with 
intent to injure statements or conduct calculated to bring him into public 
hatred, contempt or ridicule; if so, it is called convicium: or it may be 
committed (3) by attributing, with intent to injure, qualities casting doubt 
on the pursuer's title to property, on his buildings, goods or business; 
if so it is called malicious or injurious falsehood.' " 

599. Professor T. B. Smith, sometime of Aberdeen University, latterly of 
Edinburgh University and now a full-time member of the Scottish Law Commis
sion, does not entirely agree with Professor Walker's classification or Lord 
Kilbrandon's endorsement of it. In his view the term "verbal injury" is appro
priate to describe those causes of action in respect of words which are derived from 
the civil law actio iniuriarum, but not causes of action in respect of words causing 
damage to reputation as an economic asset, which are derived from the civil 
law Aquilian action. He thus regards "verbal injury" as covering the insult 

346 The Cambrian Low Review Vol. 2, 1971 p. 37. 
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element in defamation, but not the element of injury to reputation resulting in 
pecuniary loss, and also the second of Professor Walker's categories but not the 
third. 

600. Upon any view of the matter it is apparent that the use of the term in 
section 14(b) of the Act of 1952 is inapt. The enactment is plainly intended to 
correspond in Scotland to the English section 3 of the Act, which in turn 
applies to actions of slander of title, slander of goods or other malicious false
hood. It is not intended to apply to the full range of verbal injury, whatever 
the precise limits of that range may be, but only to the third of Professor Walker's 
categories. 

Recommendation 
601. The Committee considers it undesirable that confusing terminology 

which has attracted adverse criticism should be embodied in any statutory 
enactment. We therefore recommend that section 14(b) should be repealed and 
re-enacted in different form which eliminates the use of the term "verbal injury ... 
The new form which we recommend for consideration is as follows:-

G 

"In any case where an action is competent in Scotland in respect of 
words not involving insult or damage to reputation, it shall not be necessary 
for the pursuer to aver or prove specific pecuniary damage if the words on 
which the action is founded are likely to cause pecuniary damage to the 
pursuer ... 
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Introduction 

CHAPTER 23 

COMPARATIVE LAW 

ENGLAND AND WALES 

602. We have considered the law of a number of other countries, including 
France, Germany and Switzerland. We do not wish to overburden this Report 
by detailing every aspect of this part of our inquiry but we wish to refer to the 
two specific matters mentioned below. 

U.S. Law concerning discussion or communication on matters of public interest 

603. Mr. Harold R. Medina, Jnr., Counsel for "Time-Life" and "Fortune 
Inc." in the United States was good enough to provide us with a digest of cases 
entitled "The New United States Law of Libel" for our consideration. At his 
own suggestion, he flew to this country to give evidence before us in support 
of the admirably succinct memorandum set out hereunder:-

"The Committee may wish, in accordance with their terms of reference, 
to examine recent developments in the United States, whereby the United 
States Supreme Court has created a new law of libel concerning all discus
sion or communication upon matters of public or general interest, which 
enables the responsible press to perform its proper function without fear 
of nuisance libel suits. 

A. The new law 

Under the Constitutional guarantees of freedom of speech and freedom 
of the press, as thus interpreted by the Supreme Court, a libel plaintiff 
must now prove 'with convincing clarity' in respect of the publication of 
any matter of public or general interest, 

(a) that the publication was false, and 

(b) that it was published either with knowledge of its falsity, or with 
serious doubts as to its truth. 

Constitutional protection is not lost by reason of defamatory content, 
falsity, failure to react or negligence. Furthermore, the Courts have held 
that in appropriate circumstances ill-will, commercial motive, failure to 
investigate, inability to respond, or the prior anonymity of the plaintiff do 
not forfeit the Constitutional protection. Statements of fact and statements 
of opinion are equally protected. 

Thus, the test is whether the publisher acted in good faith, and the 
common law presumptions of falsity and malice have now been abandoned 
in this class of libel action. 
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This doctrine has been accepted in 10 of the 11 Federal Appellate 
Circuits and 25 out of 50 State Courts. The doctrine is not dissimilar from 
the law of libel of Austria, Switzerland and Germany. 

B. The desirability of, and rational support for the new law 
This doctrine is simple, clear and easily understood by everyone. It is 

designed to ensure the right or freedom to publish fair and proper informa· 
tion on matters of legitimate public interest. A wronged plaintiff is still 
able to vindicate his reputation in the case of defamatory publications 
resulting from irresponsible journalism. 

C. The practical application of the new law 
It is now open to a responsible publisher confronted with an unmeri

torious libel action to apply to the Court on motion: if on production of 
his research and other material he satisfies the Court that he acted in good 
faith, the action will be summarily dismissed. This has, in fact, already 
resulted in a considerable fall-off in nuisance libel actions. 

When the subject matter complained of is not of public or general 
interest, common law principles still apply." 

604. He suggested that the new doctrine should be adopted in jurisdictions 
outside the United States. He told us that the doctrine had been adopted in the 
United States only after thorough study and discussion, is easy to understand 
and apply, has substantial rational support and has worked well in practice. 

605. The leading authority is the case of New York Times v. Sullivan, decided 
by the U.S. Supreme Court347. The facts were as follows:-

Mr. L. B. Sullivan the respondent in these proceedings was one of the three 
elected commissioners of the City of Montgomery, Alabama, and as commis· 
sioner of public affairs his duties included supervision of the police department. 
He brought a civil libel action against a number of individuals and the New 
York Times in respect of the contents of a full page advertisement which 
appeared in the New York Times on March 29th. 1960. The advertisement that 
appeared was signed by, "The Committee to Defend Martin Luther King and 
the Struggle for Freedom in the South." In the course of the advertisement it 
was stated, apparently falsely, that "truckloads of police armed with shot guns 
and teargas ringed the Alabama State College Campus". 

606. Sullivan was nowhere mentioned by name but he complained that this 
and other similar allegations would be understood by reasonable persons to 
refer to him because he was the elected commissioner of Montgomery concerned 
with the supervision of the police. The jury in the Circuit Court of Montgomery 
County awarded Mr. Sullivan $500,000 in the Civil Libel Action and this 
award was confirmed by the Supreme Court of Alabama. 

607. The Chairman of the Committee submitting the advertisement was known 
by the New York Times Advertising Acceptability Department as a responsible 
person. The New York Times apparently made no effort to confirm the accuracy 
of the advertisement. 

608. The United States Supreme Court held that a law previously applied 
by the Alabama Courts was contrary to the provisions of the 1st and 14th 

347 376 u.s. 254,279-280,1964. 
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amendments to the U.S. Constitution and that a state could not therefore 
award damages to a public official for defamatory falsehood relating to his 
official conduct unless the officer proves "actual malice" i.e., that the statement 
was made with knowledge of its falsity or with reckless disregard of whether it 
was true or false. 

609. The opinion of the Court involves a somewhat recondite reference to 
the premises of Madison's Report to the General Assembly of Virginia in 1798 
to the effect that the Constitution of the United States created a form of 
government under which "The people, not the Government, possess the absolute 
sovereignty ... ". "This form of government was altogether different from the 
British form under which the Crown was sovereign and the people were subjects." 
"Is it not natural and necessary under such different circumstances, asked 
Madison, that a different degree of freedom in the use of the press should be 
contemplated?" 

610. It will be seen that the foundation of the Supreme Court's decision was 
the provisions of the 1st and 14th Amendments of the United States Constitution. 
These have no counterpart in the law of either England or Scotland. 

611. The late Justice Black said in Rosenbloom v. Metromedia Inc. 

"I agree of course that First Amendment protection extends to 'all 
discussion and communication involving matters of public or general 
concern without regard to whether the persons involved are famous or 
anonymous.' However, in my view, the First Amendment does not permit 
the recovery of libel judgments against the news media even when state
ments are broadcast with knowledge they are false. It is time for this 
Court to abandon New York Times v. Sullivan and adopt the rule to the 
effect that the First Amendment was intended to leave the press free from 
the harassment of libel judgments." 

No one else has yet gone as far as that, and we feel that carte blanche to the 
press would be intolerable. 

612. The rule in New York Times v. Sullivan then comes to this:-
When the subject matter of the libel is of public or general concern 

the plaintiff cannot succeed unless he can prove not only that the statement 
is false and defamatory but also that when the defendant published it he 
either-
( a) knew perfectly well that he was publishing a lie, or 
(b) had "serious doubt as to the truth or a high degree of awareness of 

probable falsity." 
The result of this statement of the law is illustrated by the cases cited below. 

613. In Ocala Star-Banner Co. eta/: v. Damron348, a newspaper published a 
false story that the plaintiff, who was a Mayor and a candidate for County Tax 
Assessor, had been charged with perjury in a federal court. The plaintiff sued 
for libel. The newspaper did not deny that the story was wholly false as to the 
plaintiff (who was defeated in the election) and explained the error as the result 
of a "mental aberration" by one of the paper's area editors. This gentleman 
had been working for the paper for· a little more than a month. He testified 

348 401 U.S.1941971. 
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that he had published several stories about the political activities of the plaintiff 
but had never heard of his brother, James (of whom the libel was substantially 
accurate). When a local reporter 'phoned in the story correctly identifying the 
protagonist as James Damron, he "inadvertantly" changed the name to 
Thomas Damron. The jury found in favour of the plaintiff and awarded 
$22,000 compensatory damages but no punitive damages. The Supreme Court 
reversed the decision of the Supreme Court of Florida which had upheld the 
jury's decision and in doing so applied the rule in New York Times v. Sullivan. 

614. The Masters Golf Tournament is held each year in the United States at 
Augusta, Georgia. In the case of Bon Air Hotel v. Time lnc.349, an article had 
been published in which the author stated that the Bon Air Hotel had for 20 
years prior to 1960 been a landmark of tpe Masters scene. "The Bon Air was the 
place to be and be seen." But from 1961-1964 this hotel, said the article, was 
closed for 51 weeks in every year and open only for the week of the Masters. He 
had stayed at or visited the Bon Air for 13 years and had observed first-hand its 
decline from the status of a grande dame into the station of a dowdy, decrepit 
and dishevelled old woman. Summary judgment was entered by the District 
Court of Georgia (upheld on appeal) for the magazine publisher and sports 
writer. The hotel had not shown that the newspaper had published with the 
knowledge that the statements were false or with a reckless disregard whether 
they were false or true. 

615. In Rosenbloom v. Metromedia Inc. two of the Supreme Court Judges, 
Justices Harlan and Marshall, in dissenting judgments did not hold with this 
test, but required at least that the person defamed should establish that the 
publisher negligently failed to ascertain the truth (by which we think is meant 
the falsity) of the story. 

616. That is akin to the "Justice" proposal that the publisher escapes if he 
establishes that although the publication is false he has taken all reasonable 
steps to ascertain the truth of the matter. This as mentioned previous]y350 was 
debated in the House of Lords on 25th May 1966, when it found little favour. 
It still retains powerful supporters, but for reasons set out elsewhere in this 
Report we are against itl51 and the United States doctrine goes even further. 

617. That doctrine seems to be founded mainly on the provisions of the 
United States Constitution. Here we have no written constitution to interpret; 
we apply the common law. No English witness who gave evidence before us 
advocated the adoption of this new American principle in this country. We 
oppose it most strongly because we believe that here it would in many cases 
deny a just remedy to defamed persons. This doctrine may have been modified 
by two recent (1974) Supreme Court decisions, i.e., Letter Carriers v. Austin and 
Gertz v. Robert Welch Inc. 

The droit de reponse or right of reply 
618. It has been suggested to the Committee that the introduction of the 

"droit de reponse" or right of reply, which is available to a defamed person 
under the Press Law of some European countries would be a useful additional 

349 426 Fed: Reporter 2 series 8.58 (.5th Circuit 1970). 
350 Sec paras. 211-21.5. 
351 Para. 21.5. 
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remedy for plaintiffs in this country. The statutory right which plaintiffs have, 
for example, in France and Germany, is that of compelling the editor and 
publisher of an offending periodical or publication to publish in the next number 
of the publication, or as soon as possible, a counter-statement or reply by any 
person who claims to have been defamed or injured by untruthful or inaccurate 
statements. This reply must be given the same prominence and the same amount 
of space as the offending statement. When this statutory right is exercised the 
editor or publisher must comply with it whether or not the counter-statement 
or explanation is true or whether there are omissions in the statement. A refusal 
to publish a counter-statement or reply is a criminal offence unless the counter
statement does not comply with the statutory requirements and limitations as 
to its format and contents (which are mainly formal matters). The counter
statement must in France be published within three days of receipt by the 
Managing Editor, or in the number which next appears after the Managing 
Editor has received the letter requiring the counter-statement to be published. 
Publication of a counter-statement in compliance with the provisions of the 
Press Law does not, however, deprive the plaintiff of his right to sue for damages. 

619. This may be a valuable remedy in countries where the law of defamation 
as a civil wrong has not developed in the same way as in this country and 
substantial sums by way of damages for defamation are rare. In such circum
stances, a quick, certain and well-published counter-statement by way of 
explanation or contradiction in respect of a defamation appearing in a newspaper 
or a periodical is or may be essential. The Press Law in such countries is part 
of the criminal code and breaches of it are treated as criminal offences. 

620. The Porter Committee referred in its Report3S2 to the droit de reponse 
existing under many continental systems and compared this with the right to 
the insertion in a newspaper of a statement in explanation or contradiction of 
a report published by the newspaper of a public meeting which, in the absence 
of malice, would be privileged by section 4 of the Law of Libel (Amendment) 
Act 1888. The Committee said that this right to the insertion of a statement in 
explanation or contradiction corresponded to the continental droit de reponse. 
We doubt whether this is precisely the case. It may be that Parliament, when 

. passing section 4 of the 1888 Act, had something comparable to the continental 
droit de reponse in mind. A defamed person, however, in this country who 
complains of the contents of such a newspaper report has no statutory right 
whereby he can compel (backed up by legal sanctions) the editor or publisher 
of a newspaper or other periodical to publish immediately a statement or letter 
of explanation or contradiction and he has, therefore, no right, even if such a 
letter or statement is published, to insist on prominence in the newspaper equal 
to that given in the report complained of. 

621. Furthermore, and quite apart from the absence of a statutory right to 
compel the publication of a statement of explanation or contradiction, there 
are numerous and important categories of reports353 which attract the defence 
of qualified privilege without any obligation to publish a statement by way of 
explanation or contradiction if requested. 

m Cmd. 7536, paras. 107-109. 
m See Part I of the Schedule to the Defamation Act 1952. 
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622. The Porter Committee followed the lines laid down by the 1888 Act, 
and recommended that the categories of report entitled to qualified privilege 
should be very considerably extended. Parts I and II of the Schedule to the 
Defamation Act 1952 give statutory effect to their recommendations. 

623. In chapter 7 we have made proposals for extending even further the 
categories of report attracting the defence of qualified privilege354, In the case 
of many of these categories the defence will depend on an obligation to publish, 
if requested, a letter of explanation or contradiction. We have considered 
whether or not this statutory defence of qualified privilege for reports should 
depend in the case of all categories on an obligation to publish on request a 
statement of explanation or contradiction, thus making our law as to the right 
of reply correspond more closely with the Press Laws of European countries. 
We have, however, decided against this as there is nothing really comparable 
in our law (in which the award of damages plays a much bigger part) with the 
Press Laws of the European countries referred to. We do not think a more 
general right of reply imposed by statute and affecting newspapers, broadcasters 
and other publishers could be introduced into our system of law without 
creating new criminal offences and punishments, which we do not consider 
desirable in this field. Furthermore, we find objectionable a principle which 
entitles a person, who may be without merits, to compel a newspaper to publish 
a statement extolling his non-existent virtue. 

624. We therefore make no recommendation for a general statutory droit de 
reponse to a defamatory statement appearing in a newspaper or other 
publicationJss. 

SCOTLAND 
625. This field involves aspects of public policy about which it is plainly 

desirable that the law should be the same in Scotland as it is in England. Similar 
considerations are applicable in both jurisdictions, and we recommend that the 
United States concept should not be adopted in either of them, for the 
reasons set out above. 

626. The position is the same as regards the question of introducing a "droit 
de reponse" on the continental rnodeJ3ss. 

354 See paras. 229-231 and Appendix XI. 
3SS The Committee of Ministers of the Council of Europe adopted on the 2nd July 1974, a 

Resolution (74) 26 which recommends Member Governments to provide by legislation 
minimum rules regarding the right of an individual to reply to the press, radio and television, 
and to other periodical media. The minimum rules would give any natural or legal person, a 
right to reply to facts which have been published and which he claims to be inaccurate, and to 
compel the media concerned to publish a correction, giving as far as possible the same 
prominence to it as the original publication. The Resolution goes further than the recommenda
tion we have made for extending the existing provisions of the Defamation Act 1952, with 
regard to statements by individuals in explanation or contradiction. (See paras. 227-230). 
These recommendations have been included in clause 8 and Schedule 1 to our proposed Bill 
(see Appendix III). If (contrary to the view which we strongly hold) the Resolution of the 
Conunittee of Ministers were accepted and approved by the U.K. Parliament, the decision 
could be implemented by amending and extending the provisions of clause 8 and Schedule 1 
to the proposed Bill. 
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CHAPTER 24 

SUMMARY OF RECOMMENDATIONS 

ENGLAND AND WALES 

627. Codification of the law of defamation is not recommended, but a 
statute along the lines of the draft Bill at Appendix III should take the place of 
the Defamation Act 1952 (paragraphs 51-53). 

Chapter 1. Definition of Defamation 
There should be, for the purpose of civil cases, a statutory definition for 

defamation, namely:-
"Defamation shall consist of the publication to a third party of matter 

which in all the circumstances would be likely to affect a person adversely 
in the estimation of reasonable people generally.'• (paragraph 65) 

Chapter 2. Distinction between Libel and Slander 
The distinction between libel and slander in civil proceedings in England 

and Wales should be abolished and slander be assimilated to libel for the 
purpose of such proceedings (paragraph 91). 

Chapter 3. The meaning of words-Innuendoes 

(a) The criterion for deciding the natural and ordinary meaning of words 
should continue to be the meaning which the ordinary reader (which includes 
a viewer or listener) would place upon the words in their context (paragraphs 
102-103). 

(b) A claim in defamation based on a single publication with or without a 
plea of legal innuendo should constitute a single cause of action giving rise to 
one award of damages only (paragraph 104). 

(c) The obligation of the judge (in actions tried with a jury) to rule whether 
the words complained of are capable of any defamatory meaning or any specific 
defamatory meaning should be preserved. The ruling and the argument relating 
to it should be made in the absence of the jury and this should be made manda
tory by a rule of court (paragraphs 105-106). 

(d) There should be a new rule or rules of court providing that:-
(1) Whenever a plaintiff alleges that words or matters are defamatory in 

their natural and ordinary meaning-
(i) He shall succinctly specify the meaning or meanings which he 

alleges the words or matter bear unless such meaning or meanings 
are clearly apparent from the words themselves (paragraph 119 
(d)(i); 

(ii) such pleaded meaning shall explain but not extend the natural and 
ordinary meaning of the words or matter (paragraph 119(d)(l)(ii); 
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(iii) the plaintiff should be tied to his pleaded meanings (paragraph 119 
(d){l)(iii); 

(2) the plaintiff should in the case oflegal innuendoes be required to specify 
the persons or class of persons to whom it is alleged the relevant extrinsic 
facts are known (paragraph 117-118). 

Chapter 4. The reference to the plaintiff 
The rule in Hulton v. Jones should not be abrogated {paragraph 122-123). 

Chapter 5. Justification 
(a) The defence of justification should be renamed "Truth" (paragraph 129). 

(b) Truth should remain a defence to a civil action for defamation, and this 
defence should not be limited to cases (as in some other countries, and in the 
law of criminal libel) where the defendant can prove not only that the words 
were true but also that their publication was for the public benefit (paragraphs 
137-140). 

(c) The burden of proving the truth of defamatory words should remain with 
the publisher of those words. The burden of disproving their truth should not 
be placed on a plaintiff (paragraph 141). 

(d) A defendant should be entitled to rely on the whole publication in answer 
to a claim by a plaintiff complaining of only part of it (paragraphs 130-134). 

(e) The defence of justification (truth) should not fail because the words 
complained of (or any other words in the same publication upon which the 
defendant is entitled to rely) are not proved to be wholly true, if, having regard 
to the extent to which they are proved to be true, they do not materially injure the 
plaintiff's reputation (paragraphs 135-136). 

(f) We do not recommend that a plaintiff should be required to give particu .. 
Iars in the statement of claim of the statements in the alleged defamatory 
publication which he contends to be false. The practice of pleading in the 
statement of claim that the words which are defamatory were published "falsely 
and maliciously" should be treated as obsolete (paragraph 143). 

Chapter 6. Fair comment 
(a) The criterion for the defence of comment on a matter of public interest 

(viz., could an honest albeit prejudiced person have expressed such an opinion?) 
should remain unchanged and should not be restricted (paragraph 151). 

(b) The defence of "fair comment" should in future be known as the defence 
of "comment" (paragraph 152). 

(c) The term "malice" should no longer be used to describe the type of cir
cumstances which, if proved, may defeat a defence of comment and, in future, 
the defence of comment should be capable of being defeated by proof that the 
comment in question did not represent the defendant's genuine opinion, (subject 
however, to the proviso in favour of book publishers, newspaper publishers 
and others contained in subsection 2(b)(ii) of clause 5 of the draft Bill) (para
graphs 159-160). 

(d) Any special limitation of the defence of comment in cases where base or 
sordid motives are imputed should be abolished (paragraph 169). 
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(e) A defence of comment should not fail by reason only that the defendant 
has failed to prove the truth of every relevant assertion of fact relied on by him 
as a foundation for the comment, provided that such of the said assertions as 
are proved to be true are relevant and afford a foundation therefor. (paragraphs 
173-174). 

(f) The "rolled-up plea" should be abolished (paragraph 176). 

Chapter 1. Privilege 
(a) Fair and accurate reports in newspapers or on radio or television of 

judicial proceedings (including court-martial proceedings) in any part of the 
United Kingdom or in the Channel Islands or the Isle of Man should, if pub
lished contemporaneously, be declared to be protected by absolute privilege 
(paragraph 191). 

(b) There should be no change in the law with regard to the absolute privilege 
accorded to judges for words spoken during the performance of their judicial 
functions (paragraphs 192-195). 

(c) There should be no change in the nature of the immunity from defamation 
actions accorded to counsel or solicitors appearing in judicial proceedings and 
to witnesses for words spoken during the course of proceedings before any 
court or tribunal recognised by law (paragraphs 196-201). 

(d) Absolute privilege should attach to the proceedings and findings of any 
tribunal or inquiry recognised by law which exercises judicial functions and 
conducts its proceedings in a manner similar to a court of justice. Qualified 
privilege only should attach to proceedings of other tribunals or inquiries 
(paragraph 202). 

(e) The term "proceedings in Parliament" within the meaning of Article 9 of 
the Bill of Rights should be defined by statute in the terms recommended by 
paragraphs 27(1) and (2) and 28 (I) of the Second Report of the Joint 
Committee on the Publication of Proceedings in Parliament. "Proceedings 
in Parliament" as so defined should continue to be protected by absolute 
privilege (paragraph 203). 

(f) No special statutory defence of privilege should be created in favour of 
the press or other media to protect statements made in newspapers or elsewhere 
and consisting of comment on a matter of public interest based on false state
ments of fact which the publisher believes to be true after exercising all reason
able care to establish their truth (paragraph 215). 

(g) (i) The absolute privilege accorded by sections 1 and 2 of the Parliament
ary Papers Act 1840 to reports etc. of Parliamentary proceedings 
published by or under the authority of Parliament should remain 
unchanged (paragraph 216(1)). 

(ii) Fair and accurate reports or summaries by newspapers or any other 
person of any proceedings in public in either House of Parliament 
should continue to attract qualified privilege (paragraph 216(2)). 

(iii) In the case of live television and sound broadcasts of proceedings in 
Parliament absolute privilege should attach to the transmission of the 
words spoken by a member of either House of Parliament, but only 
qualified privilege should attach to the pictures transmitted (paragraph 
222). 
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(iv) In the case of any other television or sound broadcast of proceedings 
in Parliament qualified privilege should attach to the broadcast 
(paragraph 222). 

(h) Command Papers should continue to be protected by qualified privilege 
(paragraphs 223-225). 

(i) The provisions in section 3 of the Parliamentary Papers Act 1840, in 
effect requiring the defendant to prove that an abstract or extract from a 
Parliamentary Paper was published by him bona fide and without malice should 
be replaced by a provision conferring qualified privilege on publishers of such 
abstracts or extracts (paragraph 226). 

U) The special categories of reports at present protected by statutory qualified 
privilege under sections 1 and 9 of the Defamation Act 1952 should not be 
restricted only to reports in newspapers and broadcasts, but should be extended 
to reports in books and other publications (paragraph 229). 

(k) The special categories in the Schedule to the 1952 Act should be enlarged 
as set out in Appendix XI. In cases which fall into Part II of the Schedule, it 
should be provided that any statement in explanation or contradiction should 
be published in a suitable manner at the publisher's expense (paragraphs 230-
231). 

(I) The publication in a genuine technical or scientific journal of an article 
of a technical or scientific nature, should be protected by qualified privilege 
provided the journal in question is approved and registered with a government 
department (paragraph 232). 

(m) The publication to its subscribers by a credit bureau or agency (whether 
commercial or non-profit making) of matter issued in the ordinary course of 
the business of the agency should be protected by qualified privilege (para
graphs 233-237). 

(n) The plea of "malice" to defeat the defence of qualified privilege should 
be replaced by a plea that the defendant in making the publication complained 
of took improper advantage of the occasion giving rise to the privilege (para
graphs 239-241). 

Chapter 8. "Malice"-Jnfection by joint publishers 
(a) The defence of comment should not fail by reason only of the fact that 

the opinion expressed by any other person jointly responsible with the defendant 
for the matter published {whether or not that person is also a defendant in the 
action) is proved not to be that other person's genuine opinion (paragraphs 
260-261). 

(b) The defence of qualified privilege should not fail by reason only of the 
fact that any person jointly responsible with the defendant for the matter 
published (wherher or not that person is also a defendant in the action) is proved 
in publishing that matter to have taken improper advantage of the occasion 
giving rise to the privilege (paragraphs 260-261). 

(c) The above recommendations do not affect the liability of the defendant 
for the acts of his servant or agent (paragraphs 268-272). 
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(d) The publisher of a newspaper or broadcasting programme should not be 
liable for the malice of an unsolicited correspondent, whether anonymous or 
not, who in contributing matter that has been published in the newspaper or 
programme, has expr~:ssed an opinion which is proved not to have been his 
genuine opinion; or has taken improper advantage of an occasion giving rise 
to the defence of privilege (paragraph 272(c)). 

Chapter 9. Unintentional or innocent defamation 

(a) Section 4 of the Defamation Act 1952 should be replaced in the new Bill 
by a clause containing the following provisions:-

(i) The procedure requiring an affidavit specifying the facts relied on 
by the person making an offer of amends to show that the words or 
matter in question were published innocently should be discontinued 
and should be replaced by a simpler procedure requiring the offer of 
amends to be in writing and to affirm that the words complained of 
were published innocently in relation to the person aggrieved. The 
word "innocently" should be defined as in section 4(5) of the 1952 
Act. The offer must be made as soon as practicable after the publisher 
received notice that the words or matter was or might be defamatory 
of the person aggrieved and must include an offer to publish a suitable 

(ii) 

(iii} 

(iv) 

(v) 

(vi) 

correction and apology (paragraphs 283, 287(a)(i)). 

When an offer of amends is accepted by the aggrieved party, but the 
parties do not agree on the manner of publication of the correction 
or apology the question should be referred to the court whose 
decision shall be final. The court to which such references are to be 
made should be the Judge in Chambers (paragraph 287(a)(ii)). 

The court in default of agreement should have power to order the 
publisher to pay the costs of the person aggrieved on an indemnity 
basis (paragraph 287(a)(iii)). 
The court, where an offer of amends is accepted by the aggrieved 
party, should also have power (in default of agreement between the 
parties) to make such order with regard to unsold copies of a publi
cation containing the words complained of as seems appropriate to 
the circumstances. In its discretion the court may in the order provide 
for the continuation or resumption of the distribution of such unsold 
copies unamended or for the inclusion in all such copies of a suitable 
statement, or alternatively, may provide for the withdrawal of all 
unsold copies of the publication concerned (paragraph 287(a)(iv)). 
If an aggrieved person refuses an offer of amends and brings or 
continues proceedings for damages for defamation the court may, if 
it is satisfied prima facie that an aggrieved person's complaint relates. 
to insubstantial matters, order that security for costs be given by the 
aggrieved person (paragraph 287(a)(v)). 
In cases where an offer is not accepted and the aggrieved person in
stitutes or continues proceedings for defamation the defendant 
should be entitled to rely on all other matters that are particularised 
in his defence, and should not (as under section 4(2) of the 1952 Act) 
be limited to evidence of the facts included or referred to in the 
document containing the offer of amends (paragraph 287(a)(vi)). 
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(vii) ·An unaccepted offer of amends should not constitute an admission 
of liability and should not be referred to in evidence in the proceedings 
in relation to which the offer was made without the consent of the 
defendant who made the offer (paragraph 287(a (vii ). 

(viii) The requirement that a publisher who was not the author of the 
words complained of must prove that the words were written by the 
actual author without malice, should be abrogated (paragraph 284) 

(b) There should be a new rule of court requiring a defendant relying upo~ 
the clause in the new Bill (where his offer of amends has been refused) to plead 
in his defence particulars of all the facts and matters relied on by him in support 
of his claim that his publication was innocent (paragraph285). 

Chapter 10. Multiple publications 
Where proceedings by a person in respect of defamation have been concluded 
(either by settlement, judgment or final order at a trial, or by discontinuance), 
the plaintiff should not be permitted to bring or continue any further proceedings 
against the defendant in that action in respect of the same or any other publi
cation of the same matter except with the leave of the court, and on notice to 
the defendant (paragraph 291). 

Chapter 11. Categories of publisher requiring special consideration 
(a) There should be no change in the law of innocent dissemination insofar 

as distributors are concerned (e.g., book-sellers, newsagents, news-vendors and 
lending libraries) (paragraphs 294-297). .. 

(b) There should be no change in the law with regard to unexpected and 
unforseeable defamatory statements or remarks or other defamatory material 
made or appearing before the camera or microphone during the course of live 
and unscripted broadcasts (paragraph 300). 

(c) The defence of innocent dissemination now available to distributors 
should be extended to printers, subject to the same or similar conditions and 
safeguards as in the case of distributors (paragraph 309). 

(d) Publication by any person of a translation made by him (whether oral or 
written) should be protected by qualified privilege provided that the words 
complained of have been translated in accordance with the sense and substance 
of the original (paragraphs 312-314). 

Chapter 12. Special protection for book publishers and authors 
(a) Where a plaintiff has either expressly or implicitly requested a defendant 

to withhold, withdraw or correct a book he should not be entitled to recover 
additional damages on the ground that a defendant continued to publish or 
failed to correct the book as requested, unless the plaintiff has given an under
taking to compensate that defendant for any loss incurred by him in complying 
with the request if the action should fail or be struck out (paragraph 325). 

(b) Any proceedings by such a defendant to enforce the undertaking should 
be by way of separate proceedings (paragraph 326). 

Chapter 13. Corporate bodies 
(a) No action in defamation should lie at the suit of any trading corporation 

unless such corporation can establish either (a) that it has suffered special 
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damage; or (b) that the words were likely to cause it pecuniary damage (para
graphs 336-339). 

(b) Actions in defamation by non-trading corporations (e.g., a government 
body or a local authority) and trade unions should be subject to similar limita
tions (paragraphs 340-341). 

Chapter 14. Damages and other remedies 

(a) There should be no change in the system of assessing compensatory 
damages. Damages in defamation proceedings should be by way of compen
sation, rather than of punishment. This would include aggravated compensatory 
damages in appropriate cases (paragraphs 350, 357). 

(b) There should be no change in the present law under which, where a 
plaintiff recovers damages against joint tortfeasors, the liability to pay the 
damages to the plaintiff cannot be divided or apportioned between the defend
ants (without prejudice, however, to the rights of joint defendants to claim 
contribution between themselves under section 6 of the Law Reform (Married 
Women and Joint tortfeasors) Act 1935 (paragraph 350). 

(c) Awards of punitive or exemplary damages in defamation proceedings in 
England and Wales should be abolished (paragraph 360). 

(d) There should be admissible in mitigation of damages evidence of any 
matter general.or particular, relevant at the date of the trial, to that aspect of 
the plaintiff's reputation with which the defamation is concerned (paragraph 
372). 

(e) The statutory provision for apology accompanied by payment into court 
by way of amends contained in the Libel Act 1843 and the Libel Act 1845 should 
be repealed (paragraph 373). 

(f) There should be no change in the current practice of the court that only 
in the most exceptional cases should interlocutory injunctions be granted in 
defamation actions (paragraph 377). 

(g) For the avoidance of doubt, it should be made clear that an action can be 
brought for a declaration only, without the necessity of an additional claim for 
damages, or some other remedy (paragraph 378). 

(h) The court should have power to grant leave for agreed interim statements 
to be made in open court at any stage prior to the trial or final disposal of the 
action (paragraph 380). 

(i) With the object of providing machinery for resolving outstanding differ
ences as to the wording of a statement in open court, or the publication of a 
withdrawal or apology between parties who have otherwise agreed in principle 
to terms of settlement of defamation proceedings, a new rule of court should 
provide that the Judge in Chambers should if all the parties agree have power to 
settle the terms of any such statement in open court and also settle the terms and 
form or manner of publication of such statement (paragraph 381). 

Chapter 15. Death in relation to defamation 
(a) The doctrine of actio personalis moritur cum persona should be modified 

as follows, namely:-
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(i) A cause of action in respect of defamation should survive against the 
estate of the deceased (paragraph 407). 

(ii) Where the person defamed has started an action but has died at any 
time prior to judgment, his personal representatives should be entitled 
to carry on the action to the extent of recovering both general and 
special damages (paragraphs 408-415). 

(iii) Where the person defamed has died before starting an action, his 
personal representatives should be entitled to commence and carry on 
proceedings to the extent only of claiming an injunction and actual or 
likely pecuniary damage suffered by the deceased or his estate as a 
result of the defamation (paragraphs 408-415). 

(b) For a period of five years beginning with the date of death, certain near 
relatives of a deceased person viz., a surviving spouse, descendants or ascendants 
in any degree of relationship to the deceased and brothers and sisters of the 
deceased and any of their descendants in any such degree of relationship, should 
be entitled to sue the person responsible for the publication of a statement 
defamatory of the deceased for a declaration that the matter complained of 
was untrue, an injunction, and costs as the court may think fit, but not damages 
(paragraphs 421-422). 

(c) If more than one such relative brings proceedings, then such proceedings 
should be consolidated, unless the court should otherwise order (paragraph 
423(c)). 

(d) If any such action proceeds to judgment, no further action shall be brought 
or continued by any of the relatives aforesaid without the leave of the court 
(paragraph 423(d)). 

Chapter 16. Crimina/libel 

(a) Criminal libel should apply to broadcasting, in addition to matters in 
permanent form (paragraph 436). 

(b) Courts of summary jurisdiction should be empowered to try cases of 
criminal libel with the consent of the defendant and to impose a sentence of 
imprisonment not exceeding nine months, or a fine not exceeding £500, or both 
(paragraph 448(b)). 

(c) Privilege and comment should be declared to be defences subject to 
rebuttal as in civil actions (paragraph 448(c)). 

(d) A civil action for defamation should be declared to be no bar to a prose
cution for criminal libel (whether or not such action has been concluded) 
(paragraph 448(d)). 

(e) The protection given by section 8 of the Law of Libel Amendment Act 
1888 should be extended to include the following persons:-

The proprietors publishers editors of periodical publications or any 
other person responsible for the publication of such periodicals and con
tributors thereto (whether or not employed) and all broadcasting authorities 
and persons paid to present or contribute to the programmes of such 
authorities (whether or not employed) (paragraph 437 and 448(e)). 
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Chapter 17. Juries 
(a) The court as in other actions for tort should have a general discretion 

depending on the circumstances of each case to decide whether or not in the 
interests of justice trial should be by judge, with or without a jury, in default 
of agreement between the parties as to the mode of trial (paragraphs 455-457). 

(b) In cases where trial by judge with a jury is ordered, the jury should (when 
finding in favour of a plaintiff) add a rider to their verdict to the effect that 
damages are to be substantialfmoderatefnominalfor contemptuous. The judge 
will assess the damages within the category found by the jury (paragraphs 455(c) 
457, 512, 513). 

(c) Consequential amendments should be made to section 6(1) of the Admini
stration of Justice (Miscellaneous Provisions) Act 1933 and section 5 of the Law 
of Libel Amendment Act 1888 (paragraph 503). 

(d) When an application for a trial by judge with a jury is granted or refused 
by the Judge in Chambers, either party shall have a right to appeal to the Court 
of Appeal without leave as to the mode of trial (paragraphs 456 and 504). 

(e) The Court of Appeal should in all cases (and not only where all the parties 
consent) have power to increase or reduce the amount of damages awarded. 
If the Court considers the amount awarded either inadequate or excessive, it 
should be able to substitute such sum as in its view should have been awarded 
without being obliged to order a new trial (paragraph 514). 

Chapter 18. Limitation 
(a) The limitation period for defamation actions should be three years, the 

period to run from the date of the publication complained of (paragraph 538). 
(b) The limitation period referred to in (a) above should be capable of ex

tension by the court in appropriate cases where, owing to the plaintiff's ignorance 
of the relevant facts and the circumstances relating to the cause of action, the 
limitation period has expired before proceedings have been started. The plaintiff, 
on becoming aware of the relevant facts and circumstances should, if he desires 
to institute proceedings, do so within twelve months (paragraph 539). 

Chapter 19. Striking-out and dismissal of actions 
(a) If a defamation action is struck out or dismissed, no further writ for the 

same cause of action should be issued without leave of the court (paragraph 
557). 

(b) A defendant should be entitled, unless the court shall otherwise order, to 
have defamation proceedings against him dismissed for want of prosecution 
where no step has been taken in an action by a plaintiff for one year (paragraph 
558). 

Chapter 20. County court jurisdiction 
(a) Original jurisdiction should be given to the county court in defamation 

proceedings within the prescribed financial limit (paragraph 567). 
(b) A procedure should be provided for transferring complicated defamation 

actions involving difficult questions of law or necessitating a lengthy trial from 
the county court to the High Court (paragraph 570). 
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(c) In defamation proceedings the county court should have jurisdiction to 
grant injunctions and declarations without the necessity for an additional claim 
for damages, or some other remedy (paragraph 571). 

Chapter 21. Legal aid and advice 
(a) Legal aid under the Legal Aid and Advice Act should be extended to 

persons in connection with actions for defamation and, for the avoidance of 
doubt, should be declared to be available in actions for slander of goods, slander 
of title and malicious falsehood (paragraphs 579-580). 

(b) The Legal Aid Regulations should provide that legal aid be limited in the . 
first instance to obtaining counsel's opinion and, that if this is favourable, a 
second opinion on the merits be obtained after the close of pleadings and dis
covery. Further certificates should depend on the nature of the second opinion 
(paragraphs 577, 58l(b)). 

Chapter 22. Malicious falsehood 
Section 3 of the Defamation Act 1952 should be re-enacted as follows:-

"In an action for malicious falsehood, slander oftitle or slander of goods, 
it shall not be necessary to allege or prove special damage, if the publication 
of the matter in respect of which the action is brought, is likely to cause 
pecuniary damage to the plaintiff!' (paragraph 594). 

Chapter 23. Comparative law 
(a) United States law with regard to discussion or communication on matters 

of public or general interest should not be adopted in England and Wales 
(paragraphs 616-617). 

(b) There should be no general statutory "droit de reponse" to a defamatory 
statement appearing in a newspaper or other publication (paragraphs 618-624). 

SUMMARY OF RECOMMENDATIONS 

SCOTLAND 

628. Codification of the law of defamation is not recommended, but a statute 
along the lines of the draft Bill at Appendix III should take the place of the 
Defamation Act 1952 (paragraphs 51-53). 

Chapter 1. Definition of defamation 
There should be no statutory definition of defamation (paragraph 74). 

Chapter 2. Distinction between libel and slander 
The present absence of any distinction should be retained. 

Chapter 3. The meaning of words-Innuendoes 
No recommendations are made (paragraph 120). 

Chapter 4. The reference to the pursuer 
There should be no change in the present law which affords a remedy to the 

pursuer notwithstanding that the reference to him is unintentional and does 
not involve absence of reasonable care (paragraphs 124-126). 
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ChapterS. The defence ofveritas 

(a) The existing name for this defence should be retained (paragraph 145). 
(b) Veritas should remain a defence to a civil action for defamation (paragraphs 

146, 136-140). 
(c) The burden of proving the truth of defamatory words should remain with 

the publisher of those words. The burden of disproving their truth should not 
be placed on a pursuer (paragraph 146) 

(d) A defender should be entitled to rely on the whole of the publication 
in answer to a claim by a pursuer complaining only of part of it (paragraphs 
146, 134). 

(e) The defence of veritas should not fail because the words complained of 
(or any other words in the same publication upon which the defender is entitled 
to rely) are not proved to be wholly true, if having regard to the extent which 
they are proved to be true they do not materially injure the pursuer's reputation 
(paragraphs 146, 135, 136). 

Chapter 6. Fair comment 
(a) The criterion for the defence of comment on a matter of public interest 

(viz., could an honest, albeit prejudiced person have expressed such an opinion) 
should remain unchanged and should not be restricted (paragraphs 182, 151). 

(b) The defence of fair comment should in future be described as the defence 
of comment (paragraphs 182, 152). 

(c) The term "malice" should no longer be used to describe the type of cir
cumstances which, if proved, may defeat a defence of comment (the presence, 
for example of indirect or improper motives) and in future the defence of com
ment should be capable of being defeated by proof that the comment in question 
did not represent the defender's genuine opinion (subject to the proviso con
tained in the proposed clause 5(2)(b)(ii) of the new Bill) (paragraphs 182, 159, 
160). 

(d) For the avoidance of doubt, it should be enacted that the defence of 
comment is not subject to any special1imitation in cases where base or sordid 
motives are attributed (paragraph 179). 

(e) A defence of comment should not fail by reason only that the defender 
has failed to prove the truth of every relevant assertion of fact relied on by him 
as a foundation for the comment, provided that such of the said assertions as 
are proved to be true are relevant and afford a foundation therefor (paragraphs 
182, 173, 174). 

Chapter 7. Privilege 
(a) There should be no change in the law with regard to the absolute privilege 

accorded to judges for words spoken or written during the performance of their 
judicialfunctions (paragraph 243). 

(b) There should be no change in the nature of the immunity from defamation 
actions accorded to counsel, solicitors acting as counsel and witnesses for 
words spoken during the course of proceedings before any court or tribunal 
recognised by law (paragraph 243). 

(c) Fair and accurate reports in newspapers or on radio or television of 
judicial proceedings (including court-martial proceedings) in any part of the 
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United Kingdom, or in the Channel Islands or the Isle of Man, should, if 
published contemporaneously, be protected by absolute privilege (paragraphs 
245-246). 

(d) "Proceedings in Parliament" within the meaning of Article 9 of the Bill 
of Rights 1688 should be defined by statute in the terms recommended by 
paragraphs 27(1) and (2) and 28(1) of the Second Report of the Joint Committee 
on the Publication of Proceedings in Parliament, and as so defined should be 
protected by absolute privilege in Scotland as well as England (paragraphs 249, 
203). 

(e) No special statutory defence of qualified privilege should be created in 
favour of the press or other media to protect statements made in newspapers 
or elsewhere and consisting of comment on a matter of public interest based 
on false statements of fact which the publisher believes to be true after taking 
all reasonable care to establish their truth (paragraphs 249 and 215). 

(f) Fair and accurate reports or summaries by newspapers or any other 
person of any proceedings in public in either House of Parliament 
should continue to attract qualified privilege (paragraphs 249, 216(2)). 

(ii) In the case of live television and sound broadcasts of proceedings in 
Parliament absolute privilege should attach to the transmission of 
the words spoken by a member of either House of Parliament, but 
only qualified privilege should attach to the pictures transmitted 
(paragraphs 249, 222). 

(iii) In the case of any other television or sound broadcast of proceedings 
in Parliament qualified privilege should attach to the broadcast 
(paragraphs 249, 222). 

(g) Command Papers should continue to be protected by qualified privilege 
(paragraphs 249, 223-225). 

(h) The provisions of section 3 of the Parliamentary Papers Act 1840, in 
effect requiring the defender to prove that an abstract or extract from a Parlia
mentary Paper was published by him bona fide and without malice, should be 
replaced by a provision conferring qualified privilege on publishers of such 
abstracts or extracts (paragraphs 249, 226). 

(i) The special categories of reports at present protected by statutory qualified 
privilege should not be restricted only to reports in newspapers and broadcasts, 
but should be extended to reports in books and other publications (paragraphs 
249, 229). 

(j) The special categories in the Schedule to the 1952 Act should be enlarged 
as set out in Appendix XI. In cases which fall under Part II of the Schedule, it 
should be provided that any statement in explanation or contradiction shall 
be published in a suitable manner at the publisher's expense (paragraphs 249, 
230-231). 

(k) The publication in a genuine technical or scientific journal of an article 
of a technical or scientific nature should be protected by qualified privilege, 
provided the journal in question is approved by and registered with a govern
ment department (paragraphs 249, 232). 

(I) The publication to its subscribers by a credit bureau or agency (whether 
commercial or non-profit making) of matter issued in the ordinary course of 
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the business of the agency should be protected by qualified privilege (para
graph 248). 

(m) The plea of "malice" to defeat the defence of qualified privilege should be 
replaced by a plea that the defender in making the publication complained of 
took improper advantage of the occasion giving rise to the privilege (para
graphs 249, 239-241). 

Chapter 8. "Malice"-Infection by joint publishers 

(a) The defence of comment should not fail by reason only of the fact that the 
opinion expressed by any person jointly responsible with the defender for the 
matter published (whether or not that person is also a defender in the action) is 
proved not to be his genuine opinion (paragraphs 278, 260-261). 

(b) The defence of qualified privilege should not fail by reason only of the fact 
that any person jointly responsible with the defender for the publication 
(whether or not that person is also a defender in the action) is proved in 
publishing that matter to have taken improper advantage of the occasion of 
publication (paragraphs 278, 260-261). 

(c) The foregoing recommendations do not affect the liability of the defender 
for the acts of his servant or agent (paragraphs 278, 268-272). 

(d) The publisher of a newspaper or broadcast programme should not be 
liable for the acts of an unsolicited correspondent, whether or not anonymous, 
who, in contributing matter which has been published in the newspaper or 
programme, has expressed an opinion which is proved not to have been his 
genuine opinion or has taken improper advantage of an occasion giving rise to 
a defence of privilege (paragraphs 278, 272(c). 

Chapter 9. Unintentional or innocent defamation 
Section 4 of the Defamation Act 1952 should be replaced in the new Bill by a 

clause containing the following provisions:-
(i) The procedure requiring an affidavit specifying the facts relied on by 

the person making an offer of amends to show that the words or 
matter in question were published innocently should be discontinued 
and should be replaced by a simpler procedure requiring the offer 
of amends to be in writing and to affirm that the words complained 
of were published innocently in relation to the person aggrieved. The 
word "innocently" should be defined as in section 4{5) of the 1952 
Act. The offer must be made as soon as practicable after the publisher 
received notice that the words or matter was or might be defamatory 
of the person aggrieved and must include an offer to publish a 
suitable correction and apology. 

(ii) When an offer of amends is accepted by the aggrieved party, but the 
parties do not agree on the manner of publication of the correction 
or apology, the question shall be referred to the court whose decision 
shall be final. The court to which such references are to be made 
should be the Judge in Chambers. 

(iii) The court in default of agreement should have power to order the 
publisher to pay the costs of the person aggrieved on a solicitor and 
client basis. 
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(iv) The court, where an offer of amends is accepted by the aggrieved 
party, should also have power in default of agreement between the 
parties to make such order with regard to unsold copies of a publica
tion containing the words complained of as seems appropriate to the 
circumstances. In its discretion the court may in the order provide 
for the continuation or resumption of the distribution of such unsold 
copies unamended or for the inclusion in all such copies of a suitable 
statement, or alternatively, may provide for the withdrawal of all 
unsold copies of the publication concerned. 

(v) If an aggrieved person refuses an offer of amends and brings or 
continues proceedings for damages for defamation the Court may, 
if it is satisfied prima facie that an aggrieved person's complaint 
relates to insubstantial matters, order that security for costs be given 
by the aggrieved person. 

(\'i) In cases where an offer is not accepted and the aggrieved person 
institutes or continues proceedings for defamation, the defender 
should be entitled to rely on all other matters that are particularised 
in his defence, and should not (as under section 4(2) of the 1952 Act) 
be limited to evidence of the facts included or referred to in the 
document containing the offer of amends. 

(vii) An unaccepted offer of amends should not constitute an admission 
of liability and should not be referred to in evidence in the proceedings 
in relation to which the offer was made without the consent of the 
defender who made the offer. 

(viii) The requirement that a publisher who was not the author of the 
words complained of must prove that the words were written by the 
actual author without malice, should be abrogated (paragraph 288). 

Chapter 10. Multiple publication of the same libel 
Where an action for defamation in respect of matter published has been 

concluded (whether by decree, settlement or abandonment) the pursuer should 
not be allowed to take any further proceedings against the defender in respect of 
any publication of the same matter without leave of the court and on notice to 
the defender (paragraph 292). 

Chapter 11. Categories of publisher requiring special consideration 
(a) There should be no change in the law of innocent dissemination so far as 

distributors are concerned (e.g., booksellers, newsagents, newsvendors and 
lending libraries) (paragraph 316). 

(b) There should be no change in the law with regard to unexpected and 
unforeseeable defamatory statements or remarks or other defamatory matter 
made or appearing before the camera or microphone during the course of live 
and unscripted broadcasts (paragraph 316). 

(c) The defence of innocent dissemination now available to distributors should 
be extended to printers, subject to the same or similar conditions and safeguards 
as in the case of distributors (paragraph 316). 

(d) Publication by any person of a translation by him (whether oral or 
written) should be protected by qualified privilege provided that the words 
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complained of have been translated in accordance with the sense and substance 
of the original (paragraph 317). 

Chapter 12. Special protection for book publishers and authors 
(a) Where a pursuer has either expressly or impliedly requested a defender 

to withhold, withdraw or correct a book he should not be entitled to recover 
additional damages on the ground that the defender continued to publish or 
failed to correct the book as requested, unless the pursuer has given an under
taking to compensate the defender for any loss incurred by him in complying 
with the request if the action should fail on the merits or be dismissed (para
graph328). 

(b) Any proceedings by a defender to enforce an undertaking so given should 
be by way of separate action (paragraph 328). 

Chapter 13. Corporate bodies 
For the avoidance of doubt, it should be enacted that in actions for defamation 

at the instance of corporate bodies (and also of such unincorporated associations 
as are entitled to sue in defamation), whether trading or non-trading, the 
damages recoverable shall be limited to actual or probable pecuniary loss 
(paragraph 345). 

Chapter 14. Damages and other remedies 
(a) There should be no change in the present law under which, where a 

pursuer recovers damages against joint wrongdoers, the liability to pay the 
damages to the pursuer cannot be divided or apportioned between the defenders 
(without prejudice, however, to the rights of joint defenders to claim contribution 
between themselves under section 3 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1940) (paragraph 386). 

(b) There should be admissible in mitigation of damages evidence of any 
matter, whether general or particular, relevant at the date of the trial or proof 
to that aspect of the pursuer's reputation with which the defamation is concerned 
(paragraph 387). 

(c) No change is recommended in the present practice of the court whereby 
interim interdicts are granted in defamation actions only in exceptional 
circumstances (paragraph 388). 

(d) The pursuer in an action for defamation should be entitled, whether or 
not he also concludes for some other remedy, to conclude for declarator that the 
words complained of are defamatory of him (paragraph 389). 

Chapter 15. Death in relation to defamation 
No recommendations are made (paragraph 427). 

Chapter 16. Criminal libel 
No recommendations are made (paragraph 450). 
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Chapter 17. Juries 
It is recommended that there be an early review of the whole system of civil 

jury trial in Scotland. It is not recommended that at this stage there should be 
any modification of that system as regards defamation cases only (paragraph 523) 

Chapter 18. Limitation of actions 
There should be introduced for defamation actions a limitation period of 

three years from the date when the publication complained of first came to the 
notice of the pursuer, subject to an extension in cases of legal disability similar 
to that contained in section 17(2) of the Prescription and Limitation (Scotland) 
Act 1973 (paragraph 546). 

Chapter 19. Striking-out and dismissal of actions 
No recommendations are made (paragraph 560). 

Chapter 20. Jurisdiction of lower courts 
No changes are recommended (paragraph 574). 

Chapter 21. Legal aid and advice 
Legal aid and advice should be made available to pursuers and defenders in 

connection with actions for defamation, convicium and malicious or injurious 
falsehood on the same terms as apply to other types of civil action. No limitations 
upon the discretion of Legal Aid Committees are recommended in relation to 
defamation cases (paragraphs 582-583). 

Chapter 22. Malicious falsehood 
Section 14(b) of the Defamation Act 1952 should be repealed and re-enacted 

in a form which dispenses with the use of the term "verbal injury" (paragraph 
601). (See Clause 2(2) of the draf• Bill). 

Chapter 23. Comparative law 
(a) United States law with regard to discussion or communication on matters 

of public or general interest should not be adopted in Scotland (paragraph 625). 
(b) There should be no introduction in Scotland of a general statutory "droit 

de reponse," (right of reply) on the continental model, to a defamatory statement 
appearing in a newspaper or other publication (paragraph 626). 

We are particularly indebted to the authors of the Report of the Law Reform 
Commission of New South Wales on Defamation (1971) under the chairmanship 
of Mr. Justice Reynolds, who gave evidence to our Committee. We also 
acknowledge with gratitude the assistance given by Mr. Harold J. Medina, Jr. 
counsel for "Time-Life" and "Fortune Inc." who flew over from New York t~ 
give evidence before us. We were also assisted by research work undertaken for 
us by Dr. Jane Bristow and were very fortunate in being able to secure the 
valuable services of Mr. Gavin Douglas, Q.C., of the Scottish Bar, for the 
drafting of the proposed Bill, which is scheduled to this Report. 
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In conclusion we wish to express our gratitude to our Secretary, Mr. F. N. 
Charlton, and to his assistant Mr. H. Corby for the effective and efficient 
assistance they have given to the Committee in drafting and producing the 
Report and in organising our meetings and the attendance of the numerous 
witnesses. We have been well served indeed. 

F. N. CHARLTON, Secretary. 
2nd January 1975. 

(Signet!) NEVILLE FAULKS, Chairman. 
BALLANTRAE. 

*ELIZABETH B. CLARKE. 
*R. F. FARMER. 
*HARMAN GRISEWOOD. 

DAVID C.-H. HURST. 
H. S. KEITH. 

*WILLIAM KIMBER. 
H. C. LEON. 

*MICHAEL B. RUBINSTEIN. 

*Subject to the Minority Reports and Note of Reservation below. 
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A 

THE DEFINmON OF DEFAMATION 

Minority Report by Mr. William Kimber 
supported by Mr. Harman Grisewood 

The Committee is proposing a definition which would be the first to have 
statutory authority in the English civil law of defamation. If it is adopted by 
Parliament then by its terms alone will potential plaintiffs and defendants be 
advised whether they have a cause of action or a defence, and in all trials the 
verdict, whether of a judge or ajury, would be governed by this definition and 
no other. 

The Porter Committee considered the problem of formulating a definition, 
and the relevant passages from their Report t are as follows:-

"7 .... The great variety of circumstances in which actions for defamation 
may arise makes it impossible to envisage them all and thus to legislate for 
them separately in detail. It is equally impossible to describe them ade
quately in general terms so as to enable them to be dealt with comprehen
sively without grave danger of causing injustice." 

"13. It is true that Sir Frederick Pollock drafted a Code of Torts for 
India, but it was never enacted. Moreover, that portion which deals with 
defamation is couched, and, we think, necessarily couched, in very general 
language. Even the definition of defamation which is taken from Section 
499 of the Indian Penal Code is framed in terms so wide as to be of little 
assistance in simplifying the law or making its principles more exact or 
definite, nor do the four explanations or ten exceptions set out in that 
Section obviate these difficulties." 

"17. As indicated above, even an exact definition of defamation is a 
matter of difficulty owing to the extensive range of considerations involved. 
Many expressions have been used in the numerous cases scattered through
out the reports to convey or explain the ideas involved in the words 'libel' 
and 'slander', e.g., that quoted to clarify the principle involved in what we 
later call 'unintentional defamation':-

'Does the matter complained of tend to lower the plaintiff in the 
estimation of right thinking men or cause him to be shunned or avoided 
or expose him to hatred, ridicule or contempt?' 
But this language does not cover all the required elements, nor do any of 

the definitions hitherto employed in the books. 

"18. On the whole, therefore, we think it better to leave the position as it 
is rather than to recommend a change to fresh language which may well 
involve the bringing of a series of actions and the obtaining of a number of 
decisions before the bounds of the fresh definition have been clearly 
determined. •• 

t Report of the Committee on the Law of Defamation; (1948) Cmd. 7536. 
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It is my view that the difficulties of providing an exact definition are as great 
to-day as they were when the Porter Committee reported2, that the recom· 
mended definition is open to the consequences foreseen by the Porter Committee 
and that if it became the statutory test in all cases it could carry a "grave danger 
of causing injustice". 

According to current text-books defamation lies in the publication to a third 
party of matter-

( a) which is to a person's discredit; or 
(b) which tends to lower him in the estimation of right-thinking members of 

society generally; or 
(c) which tends to expose him to hatred, contempt or ridicule; or 
(d) which tends to injure his reputation in his office, trade or profession; or 
(e) which tends to injure his financial credit; or 
(f) which tends to cause others to shun or avoid him3• 

No one of the above phrases purports to cover the whole range of defamation
each derives from some definition that has been used on occasions by judges and 
in books-and clearly some of them overlap. Taken together they indicate the 
field of actionable defamation as the law stands. The present Committee recom
mends a definition which excludes five of them and is a development of (b), 
which is the test used by Lord Atkin in Sim v. Stretch. But Lord Atkin expressly 
refrained from offering his words as a test for all cases. He said:-

"Judges and text-book writers alike have found difficulty in defining with 
precision the word 'defamatory'. The conventional phrase exposing the 
plaintiff to hatred, ridicule, or contempt is probably too narrow. The 
question is complicated by having to consider the person, or class of persons, 
whose reaction to the publication is the test of the wrongful character of the 
words used. I do not intend to ask your Lordships to lay down a formal 
definition, but after collating the opinions of many authorities I propose, 
in the present case, the test: Would the words tend to lower the plaintiff in 
the estimation of right-thinking members of society generally?" 

It will be noted that Lord Atkin did not wish to exclude "hatred, ridicule, or 
contempt" but to employ a wider phrase on this occasion. 

Lord Atkin's test seems to have derived from that which was used in 
Archbishop ofTuam v. Robeson4, and again in some later cases: "Whatever 
tends to lower a man in the estimation of the world amounts to a libel, if 
written." It would therefore seem that this definition was never accepted as 
adequate for all cases, since other definitions have been developed alongside it 
since 1828. In 1843 the Select Committee of the House of Lords on the Law of 
Defamation and Libel heard the evidence of three eminent judges-Lord 
Brougham and Vaux, Lord Campbell and Lord Lyndhurst, L. C.,-on the 

2 A recent view corresponding with that of the Porter Committee is in Libel and Slander 
by Peter F. Carter-Ruck (1972) at ~· Sl :-"It must be said that defamation does not readily 
admit of an exhaustive or even a satisfactory definition. Indeed in one case the House of Lords 
skilfully avoided laying down anything in the nature of a final definition although presented 
with an admirable opportunity of doing so". 

3 For the authorities for and examples of these elements of defamation see Gatley on Libel, 
7th ed. (1974) chapter 2. 

4 (1828) 2 Moo & P, p. 39. 
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possibility of a statutory definitions. Lord Brougham said: "I only say that I 
consider it impossible from having myself tried to define it and failed, and from 
having seen others try it, and fail". Lord Campbell said: "I do not think that 
there can be any definition of private libel more specific than a writing tending 
to injure and degrade the character of the person who is the object of it". Time 
has not eroded the depth and subtlety of thought which Lord Lyndhurst brought 
to bear on his reasons for rejecting the possibility, and I quote the salient 
passages from his evidence:-

"How far, in your Lordship's opinion, is it possible to define the law of 
libel so as to bring it within more distinct rules than at present ?-I admit 
the great importance of the inquiry, and it is one to which, in common with 
those who have attended to the subject of libel law, I have at different 
times paid considerable attention, but, I must freely own, without any 
success whatever .... A definition, in order to satisfy the requisites of a 
good logical definition, ought not only to be sufficiently precise so that it 
shall take in nothing except what was intended to be specified, but also 
sufficiently comprehensive to omit nothing which ought to be included. I 
have never yet seen nor been able myself to hit upon, anything like a 
definition of libel, or even of sedition, which possessed those r quisites of a 
definition; and I cannot help thinking that the difficulty is not accidental, 
but essentially inherent in the nature of the subject matter .... I have no 
hesitation in saying, that it would be a very great advantage if you could so 
define a libel as to make it quite clear the moment a certain publica· ion was 
laid before a court and jury, so that they could say at once, by referring to 
the definition, 'This comes within it, or does not come within it', but I 
before stated that it would be exceedingly difficult, and I also added, and 
further reflection has confirmed me in the opinion, that, practically speaking, 
I have not found this to be the point in which the law of libel is deficient; 
that I have found many other and grave defects in it, but that this is a defect 
which in practice is not seen to produce any material disadvantages. I do 
not remember a case where the jury has been bewildered by not knowing 
the proper definition of a libel; they have often been bewildered by not 
knowing whether the thing was a libel or not. But that is quite another 
matter; they might just as well have been bewildered if they had had the 
most logical definition that could be devised, because still the question 
would be of applying the general rule to the particular case .... 

"What would be your Lordship's opinion of a definition of a libel, 
describing it as that which tends reasonably and properly to excite and 
wound the feelings of living persons?-That is liable to many observations. 
In the first place, the words 'reasonably or properly' would in every case 
give rise to just as much discussion as the word 'libel' now does; and we 
should feel the want of a definition of what ought reasonably and what 
ought properly to give offence just as much as we now do of a definition of 
the word libel. But secondly and chiefly, I do not think that having that test 
would carry you a step on your way, because you do not want a test to show 
what is a libel, but you chiefly want it to show what is not a libel. Now it is 
impossible to say that that only is libel which reasonably affects the feelings 

s Minutes of Evidence taken before the Select Committee appointed to consider the present 
1tate of the Low as regards Libel and Slander (1843). 
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of living persons, because it is possible to conceive many libels which do not 
affect the feelings of living persons .... 

"May not the present law, which leaves it to the judge and jury to decide 
what is temperate and fair discussion, be productive of a great deal of 
abuse ?-If any way could be shown of deciding what is temperate and 
legitimate, I should be glad to see it, and consider it; but I have never yet 
been able to devise any. It comes back to the question of the impossibility 
of defining a libel; I certainly have seen no definition which at all satisfied 
me of the possibility." 

For the sake of clarity, it may be noted that the present Committee's proposed 
definition is not of the tort of defamation (for no tort is committed when, for 
example, the matter is true, save within the Rehabilitation of Offenders Act, or is 
protected by privilege); it is a definition of what constitutes in civil law defama
tory matter and the act of publishing such matter. It reads: 

"Defamation sha1l consist of the publication to a third party of matter 
which in all the circumstances would be likely to affect a person adversely 
in the estimation of reasonable people generally." 

This was developed from Lord Atkin's dictum. But the specimen definition cited 
by the Porter Committee comprises not only this dictum but also the elements of 
"shunned or avoided" and "hatred, ridicule or contempt". Even so, they rejected 
it on the grounds that it "does not cover all the required elements". The diver
gence in the approach to the problem of definition between the Porter Committee 
and the present Committee is underlined by the fact that the latter have pre
served only one of the elements contained in a definition that the former 
considered too narrow. The omissions from the proposed definition are not just 
theoretical questions of language: they raise issues of social justice. 

The Committee give their reasons for excluding "shunned or avoided", being 
elements which may arise from statements which may convey no moral obloquy6• 

I do not find these reasons convincing. If it were falsely stated that a man was 
suffering from a mental illness that caused him to have bouts of physical 
violence he might be more harmed than by some aspersion on his occupational 
or private behaviour. But as the victim of an illness it might be said that he would 
not be affected adversely in the estimation of reasonable people. If, as the 
Committee envisages (Appendix V paragraphs 7-9) damaging statements of 
this kind are relegated to actions for malicious falsehood then, as the law stands, 
the plaintiff would always have the burden of proving malice and, in some cases, 
special damage. 

Would it remain defamatory, under the proposed definition, to publish a 
statement which "tends to injure a person's reputation in his office, trade or 
profession" (phrase (d) above)? A man might be described as unfitted and 
inefficient in his occupation on account of reasons which might in no degree 
"affect him adversely in the estimation of reasonable people generally", but 

6 Their reasons are set out in Appendix V, in the course of which they say: "Apart from the 
Youssoupoff case and a decision only reported in The Times newspaper to the effect that an 
imputation of illegitimacy Is 'probably' defamatory, there seems to have been no cases in this 
country of 'shunning and avoidance' for hundreds of years ... "But in Gatley on Libel, 7th ed. 
(1974) pp. 15-16, the discussion of "shunned or avoided" gives references to a considerable 
number of cases including some in this country in the twentieth century. 
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under the existing law he would have a remedy against such a statement. In my 
view, statements that may affect a man's means of livelihood constitute one of 
the most important areas in the field of defamation. 

The Committee (paragraph 60) writes of the phrase "which has a tendency to 
injure him in his office, profession or trade" that "it is clearly too wide, for it 
would include statements which are not defamatory, but which yet have a 
tendency to injure the person against whom they are directed in his office, pro
fession or trade". (My italics.) I recognise that the Committee is thinking of the 
kind of statements that can fall within actions for malicious falsehood, but I 
submit that injurious statements that are directed against a person in his 
occupation should lie within the law of defamation. As I have pointed out above, 
in actions for malicious falsehood the plaintiff has the burden of proving malice. 
Where the matter may affect his livelihood he should not be confronted with 
what in some circumstances may be an almost impossible task. The Committee's 
phrase in referring to statements which "have a tendency to injure the person 
against whom they are directed" comes close to echoing Lord Campbell's 
description of libel (quoted earlier) as "a writing tending to injure and degrade 
the character of the person who is the object of it". 

Similarly, matter "which tends to injure a man's financial credit" (phrase (e) 
above) when no moral obloquy is imputed, would lie outside the definition. 
Under the present law "There may even be defamation without any injury to the 
plaintiff's reputation, in the ordinary sense of that word, for instance, words 
reflecting on the plaintiff's credit, in the financial sense, would be defamatory 
even in a society and at a time when poverty is not regarded as a crime". 7 

It appears, therefore, that the proposed definition would remove from action
able defamation matter which could at present be complained of specifically on 
the grounds that it tends to injure a person's reputation in his office, trade or 
profession, or tends to injure his financial credit, and it deliberately removes 
that which tends to cause others to shun or avoid him. Perhaps matter to a 
person's discredit or tending to expose him to hatred, contempt or ridicule 
would fall within the definition's "affect a person adversely in the estimation of 
reasonable people generally". But this is doubtful. Supposing a man were 
falsely described as actively opposing the further immigration of a particular 
race. It might expose him to the hatred of members of that race, but would it 
necessarily (having regard to the fluctuations of public opinion) "affect him 
adversely in the estimation of reasonable people generally"? The phrase 
"hatred, contempt or ridicule" appears to derive from Parke, B."s definition in 
Parmiter v. Coup lands: "a publication without justification or lawful excuse, 
which is calculated to injure the reputation of another by exposing him to hatred, 
contempt or ridicule". This has been treated as an important definition, but was 
considered to be too narrow by Lord Atkin in Sim v. Stretch and by Scrutton, 
L. J., in Tournier v. National Provincial Bank9. 

So the question must be asked whether it is right that people should have 
protection from false statements lying within all the six categories. If it is right 
that they should, then it is logical that this protection should remain within the 
law of defamation. 

7 Gatley on Libel. 7thed. (1974) p.l6. 
8 (1840) 6 M. & W. p.JOS. 
9 (1924] 1 K.B. 461. 
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As has been seen, the Committee have based their definition on one which 
appears to have originated in 1828, and which was adapted by Lord 
Atkin for use as the test in a case in 1936 but which he did not lay down as a 
formal definition. I again quote the Committee's definition but with the words 
that I regard as its chief innovation in italics: 

"Defamation shall consist of the publication to a third party of matter 
which in all the circunutances would be likely to affect a person adversely 
in the estimation of reasonable people generally." 

If precision is required in a definition is it not hazardous to introduce the phrase 
"in all the circumstances"? It has long been accepted that circumstances of 
publication are admissible within the context of deciding whether in those 
particular circumstances reasonable people would have understood the matter 
complained of as defamatory. This is especially so in slander, where it has been 
recognised that such factors as gestures and tone of voice may govern the 
meaning. 

I have not encountered a definition in which "all the circumstances" have been 
introduced. Here they are brought in with sweeping effect. For presumably the 
phrase is intended to mean what it says, and to admit any circumstances that 
.might be considered relevant by either party. What would be the position, for 
instance, of a person who had already been affected adversely in the estimation 
of reasonable people by the earlier, repeated and wider publication (including 
those to whom publication is proved) of graver versions of the same matter? If 
those circumstances could be shown to prevail then it would be unlikely that the 
particular publication at issue had affected the plaintiff adversely in the estima
tion of reasonable people. As the law stands such evidence is not admissible. 
Again, for example, would not the bad reputation of the plaintiff be a relevant 
circumstance, not in mitigation of damages only, but in reaching the decision? 
Can any circumstance be excluded from "all the circumstances"? A corollary of 
the proposed definition would presumably be a new defence something along 
these lines: 

"That all the circumstances were such that the matter complained of 
would not be likely to affect the plaintiff adversely in the estimation of 
reasonable people generally". 

Lord Atkin expressed his test in these words: "Would the words tend to lower 
the plaintiff in the estimation of right-thinking members of society generally?" 
(My italics). Deriving their definition from Lord Atkin, the Committee have 
replaced the italicised phrase with "would be likely to affect a person adversely 
in the estimation of". I can see no advantage in these words over Lord Atkin's 
phrase, but I suggest two drawbacks. First, the possibility of a vital ambiguity. 
Readers familiar with the language of the literature on libel may assume that 
they are intended to mean much the same as the corresponding words of Lord 
Atkin. But I submit that they could be taken to mean "would be likely to have 
an adverse effect upon a person, in the opinion of".("Opinion" being a dictionary 
meaning of "estimation"). If the words were construed in that sense they would 
be in conflict with the existing law; for in England civil defamation does not 
turn on the effect of the publication on the person himself. Some factors that 
affected him (such as injury to feelings) may be taken into account in assessing 
damages, but the distress he may himself suffer as the result of a publication is 
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not a cause of action, (though I have encountered the view of a specialist 
practitioner that it is this distress that defamation is really about). It would not 
be perverse of a layman to interpret the definition as making the test: "Would 
the matter in all the circumstances be likely to affect the person adversely, in the 
opinion of reasonable people generally?" Any such construction would be in 
contradiction to the words of Diplock, L. J., in Astaire v. CamplinglO:-

"A statement does not give rise to a cause of action against its publisher 
merely because it causes damage to the plaintiff. The statement must be 
false and it must also be defamatory of the plaintiff ... " 

I am assuming that the change in the definition from "the plaintiff" to "a 
person" is not significant, and that "a person" means "the plaintiff" and not a 
notional "average" or "representative" person. 

My second objection to the words substituted for those of Lord Atkin is that 
there is no one and only meaning of the word "adversely". According to the 
Shorter Oxford English Dictionary the meanings of "adverse" can range from 
as little as "unfavourable" to as much as "calamitous". If, for the purpose of the 
definition "adversely" were to be treated as synonymous with "unfavourably", 
·then this could lead to more defamation actions being initiated. It would no 
longer be true that "To cast a slight upon a person is not the same as libelling 
him", O'Brien, C. J., in O'Hea v. Guardians of Cork Unionll. Any unfavourable 
statement about someone could provide a cause of action, and this was certainly 
not how Lord Atkin expected his test to be interpreted. In the same speech he said: 

"The truth of this case is that the whole matter is a trumpery affair ... 
That juries should be free to award damages for injuries to reputation is one 
of the safeguards of liberty. But the protection is undermined when exhibi
tions of bad manners or discourtesy are placed on the same level as attacks 
on character and are treated as actionable wrongs." 

Thus it is clear that Lord Atkin was thinking of injury to reputation and not 
merely unfavourable statement. 

This leads to one of the most crucial questions arising from a statutory 
definition: how will it affect the relative functions of judge and jury? The Com
mittee states (paragraph 106) "We are in favour of retaining in jury trials the 
ultimate control of the judge by preserving his obligation to rule whether the 
words are capable of any defamatory meaning, and also of ruling whether they 
are capable of any specific defamatory meaning relied on by the plaintiff." (My 
italics.) 

Since the judge will be bound to make his ruling according to what is defama
tory by statutory definition the application of this definition will either diminish 
or increase his power to control the jury. In Sim v. Stretch Lord Atkin applied 
his test in reaching a decision which appears to have been an illogical repudiation 
of the jury system. The matter complained of was a telegram sent to a house
maid's former employer by her current employer which read: 

. "Edith has resumed her service with us to-day. Please send her posses
Sions and the money you borrowed, also her wages, to Old Barton-Sim.,. 

to (1966) 1 W.L.R. 34. (C.A.) 
11 (1892) 32 L.R. Ir. 629. 
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The House of Lords unanimously reversed the decisions of the two lower 
tribunals by ruling that the words were incapable of a defamatory meaning and 
directed judgment for the defendant. Three judges had earlier found that they 
were capable of a defamatory meaning, and a jury had decided that they were 
so in fact and had awarded £250 damages. (The "money you borrowed" was 
fourteen shillings voluntarily spent on housekeeping by the servant in excess of 
the funds left with her for that purpose during her employer's absence, and the 
telegram was handled by a sub-post office which was combined with the local 
shop at which the plaintiff and his wife dealt.) 

It seems wholly irrational that once twelve citizens had found the words to be 
defamatory in fact, it was thereafter declared that they were incapable of a 
defamatory meaning. For then the question had moved from the realm of 
opinion to that of unassailable reality. Twelve people had understood the words 
as defamatory of the plaintiff. It might well be possible to hold a different view 
of the interpretation of the words, but unless the jury were corrupt or un
reasonable (which was not suggested) it was flying in the face of proved fact to 
say that the words were incapable of a defamatory meaning. 

In another leading case, Capital and Counties Bank v. Henty12 the House of 
Lords gave the same ruling and held that there was no case to go to the jury. 
Commenting on this in Slim v. Daily Telegraph Salmon, L. J., said: "the 
principles were never better formulated than they were in Capital and Counties 
Bank v. Henty nor perhaps ever worse applied. It was there held that the words 
complained of were incapable of meaning to ordinary men that the bank was in 
financial difficulties, yet they caused a run on the bank, whose customers, 
presumably, were ordinary men. "13 

These two cases illustrate the opposing views that can be held within the 
judiciary on whether the particular words complained of are capable of a 
defamatory meaning, and this has frequently occurred even though 
revolving around the simple question as put by Lord Devlin in Lewis v. Daily 
Telegraph "what is the meaning that the words convey to the ordinary man?" 
If the definition is adopted, presumably the question will become "are the words 
capable in all the circumstances of being likely to affect a person adversely in 
the estimation of reasonable people generally?" A complex question, involving 
more than the meaning of the words, but there would be no other legally valid 
criterion of what constitutes a defamatory statement. Its application would 
largely turn on what interpretation is given to "all the circumstances" and the 
degree of meaning attached to "adversely". It could come closer to deciding the 
broader issue of whether the plaintiff has substance in his case than to ruling on 
the narrower and objective question of whether certain words are capable of a 
defamatory meaning. 

As has been seen above, Lord Atkin's test was intended to restrict legal 
defamation to injury to reputation whereas "adversely" is capable of meaning 
merely "unfavourably". I submit that it is of the highest importance that the 
concept of injury and nothing less than injury should be maintained. I do not 
think that the inexperienced layman is sufficiently aware of the financial danger 

12 (1882) 7 A.C. 741. . · 
13 A recommendation on this matter is made in the Minority Report on Trial by Jury in 

Defamation Actions. (seep. 214). 
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to himself when he starts an action·; he does not always realise that before long 
he will be caught up in the machinery of legal process from which he can 
extricate himself only at considerable expense no matter how daunting any 
second thoughts about the action may be. In the course of his speech in the 
House of Lords in Cassell v. Broome Lord Hailsham said, in parenthesis, "I 
suppose the plaintiff in a contested libel action like the present must be prepared 
nowadays to put at least £30,000 at some risk"14• 

If this is the degree of financial risk that a plaintiff may run with its conse
quent anxieties, then I think the corollary is that any statutory definition, while 
including the recognised elements of defamation, should indicate that the law 
envisages only actions where there is a matter of substance at issue. I consider 
that this would be all the more necessary if the Committee's recommendation to 
assimilate libel and slander is adopted. 

It is in the interests of potential plaintiffs, as well as defendants, that trivial 
complaints should not become the subject of legal proceedings. Where a defama
tion action about a minor matter comes to trial and the plaintiff is awarded 
contemptuous damages, or the defendant wins, then often the effect of the 
publicity that arises from the trial and its result is more damaging to the plaintiff's 
reputation than the matter that was at issue. 

'In the course of his evidence to the Committee Lord Goodman said: "I would 
like to see fewer libel actions, libel actions restricted to cases of real injury ... " 
I believe that this aim should be reflected in any binding definition by the 
avoidance of so broad a word as "adversely". 

The Committee have put forward their definition "in the hope of introducing 
some measure of simplification". But simplification is not achieved if the price 
is further uncertainty in a law which requires constant flexibility in its applica
tion and in which the fundamental principles, though eluding precise and 
complete definition, are easily recognised IS, 

To summarize: I am opposed to the proposed definition because in my view 
it-

( a) excludes elements from the English law of defamation which it is 
socially just to retain; 

(b) is ambiguous within itself, and its possible interpretations and their 
effects are open to conjecture; 

(c) could open the door to trivial actions within the range of such defama
tion as it may be construed to cover. 

14 In fact, in a later case, brought by Colonel Robert Gayre against the Sunday Times, the 
jury found for the newspaper and Colonel Gayre was made liable for the costs of both sides, 
and these together, according to the Sunday Times, amounted to about £50,000. 

u In a leader in its issue of 1st July 1974, The Guardian wrote "Defamation has been best 
defined In a case of 1882 as 'A false statement about a man to his discredit'." This refers to the 
words of Cave, J., in Scott v. Sampson: "Speaking generally the law recognises in every man a 
right to have the estimation in which he stands in the opinion of others unaffected by false 
statements to his discredit." (My italics.) I interpret the first two words as indicating that what 
follows was not expected to cover all cases, and that Cave J. was aware for instance, that his 
dictum would not apply to privileged occasions. Even the word "false"' is perilous for it has 
been found that the juxtaposition of statements ea~h of which taken separately can' be proved 
to be true can nevertheless convey, when taken together, an unproved imputation. (Darsley v. 
Crystal Publications Limited (1946) West Norwood Times, 5th July 1946, discussed on p. 111 
of Libel and Slander by Peter F. Carter-Ruck.) 
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I subscribe to the Porter Committee's view that it is better to leave the position 
as it is than to recommend a change. I believe that judges can be safely trusted to 
select the existing definitions best suited to the particular case, whether they are 
deciding it alone or directing a jury. 

(Signed) WILUAM KIMBER 
15th July 1974. 

(Signed) HARMAN GRISEWOOD 

20th July 1974. 
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B 

QUALIFIED PRIVILEGE 

Minority Report by Mr. Robert Farmer 

The Committee have already recommended (in Appendix XI) so many exten
sions to the categories of report to enjoy qualified privilege-all of which I 
wholeheartedly support-that it is with some diffidence that I submit this 
Minority Report arising from their unwillingness to support a further extension. 

However, I believe the matter to be of sufficient importance to warrant 
consideration by Your Lordships and other readers of the Report. Events in 
foreign countries can be of considerable and legitimate interest to the British 
public. The Committee have already recognised this by their recommendation 
that there should be qualified privilege for fair and accurate reports of the pro
ceedings of foreign courts and legislatures and of publications authorised by 
foreign governments. But important information may arise in other ways. Many 
examples could be given, but I hope that the following two will suffice to make 
my point:-

(1) The British Government is negotiating an agreement with a foreign 
state, clauses in which provide for massive financial aid to that state. 
A leading politician there makes allegations, outside the legislature, of 
widespread corruption including the misappropriation of large sums of 
foreign aid already received. 

(2) A welfare society in a foreign country publishes a report alleging that 
domestic labour-which in this case includes a significant number of 
British au pair girls-works under appalling conditions and is disgrace
fully exploited there. 

Clearly, it is to the benefit of the British public that reports of both these sets of 
allegations should be published here. But newspapers and other media will 
do so at their peril unless they undertake their own independent inquiries into 
the truth of the allegations. This is an unreasonable task to impose and one that 
in many cases will be impossible to discharge. 

I therefore recommend the addition of the following further item to Part II 
of the Schedule:- (see Appendix XI of our Report) 

"Fair and accurate reports of events occurring and publications issued 
in overseas countries and not already mentioned in either part of this 
Schedule, which, had they occurred or been issued in the United Kingdom, 
would have absolute or qualified privilege under the provisions of this or 
any other Act of Parliament or of the Common Law." 

(Signed) R. F. FARMER 

30th Apri/1914. 
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c 

UNINTENTIONAL DEFAMATION 

Reservation by Mr. Michael Rubinstein, supported by Miss Elizabeth Clarke, 
concerning clause 13 set out in the draft Bill at Appendix III 

The proposed new clause 13 in the draft Bill (Appendix Ill) like section 4 in 
the Defamation Act 1952 would enable anyone who publishes allegedly defama
tory words to make an offer of amends with obvious advantages to such defamer, 
whether the offer is accepted or not, provided that he claims that the words 
were published by him innocently in relation to the supposedly defamed party. 
The Committee believes that the procedure for such a certain and swift remedy 
must also greatly benefit the victim of unintentional defamation who accepts 
an offer of amends made under the proposed new section. 

The provisions for unintentional defamation might be extended to benefit 
equally the victims of defamation by those for whom a claim to "innocence" 
could not properly have been made. But for some it goes against the grain to 
enable all victims of defamation, and not only the victims of "unintentional 
defamation", to be assured of the benefit of the clause if, incidentally, the non
innocent, or "intentional" defamers might thereby have the opportunity to 
benefit also. 

Some witnesses who made submissions to the Committee suggested; inter alia, 
that to extend such provisions to include "intentional" defamation would 
"seriously weaken the protection" which the section offers to a person defamed. 
Further, they saw no reason "why someone who knowingly defames another 
should be able to escape the consequences". · 

There are several reasons why I could not myself accept this restriction of the 
desired benefits to the victims of unintentional defamation, as in section 4 of the 
Defamation Act 1952, notably:-

(a) It ignores an important principle of defamation law-the need to provide 
appropriate remedies for victims irrespective of the motives, the 
"innocence" or "guilt", of defamers. There can be neither logic nor 
justice in a provision which promises to one victim the possibility of a 
certain swift and fair remedy and denies it to another, by virtue only of 
a particular categorisation of defamers. The needs of the less fortunate 
victim are sacrificed to the desire to see a "non-innocent" defamer "face 
the consequences" of his temerity. 

(b) It assumes, in direct contradiction to common sense and experience, 
that there are or can be distinct categories of "innocent" and "non
innocent" defamers. In reality most defamers-whether as authors, 
publishers or printers-do not seek to profit essentially from the harm 
they may cause their victims. Profit from the publication on account of 
its being defamatory is generally incidental to some other aim of supposed 
public benefit, such as the circulation of news and topical comment, 
biographical or historical study, or entertainment. At the same time the 
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margin between "permissible" defamation-which may often be 
genuinely desirable on grounds of public benefit, for which above all 
freedom of speech is worthy of preservation-and actionable defamation, 
for which the law should provide appropriate remedies, is often 
impossible to discern in advance, through inability to predict how a 
victim will react. Some people are highly sensitive to minor criticisms, 
while others will regard their reputation as substantially unaffected by 
the grossest abuse and calumny. Too often those whose better judgment 
would place them in the latter category are tempted to enter the former 
by the expectation of generous monetary compensation as a term of 
settlement out of court. An offer of amends which might be made by any 
defamer would be likely therefore to discourage "gold-digging" actions. 
Any definition of "innocent" defamation must exclude very many 
parties who would want and might well be morally entitled to make a 
statutory offer of amends. In this context the "innocence" or otherwise 
of defamers can, in most cases, only be relative. 

(c) It postulates that all those who do not qualify as "innocent" defamers 
should not "be able to escape the consequences". The punishment of 
non-innocent defamers is evidently regarded by those who endorse this 
view as a more important object of the law of defamation than concern 
for the interests of the victims. I do not accept this order of priorities. 

(d) It will tend to encourage the organs of the mass media to take advantage 
of the opportunity provided by the section "to escape the consequences" 
by claiming to be innocent defamers even when they are not. The 
prospects of success for a genuinely harmed victim challenging a claim 
to innocence against so powerful an opponent would be virtually non
existent. The temptation for the defamer to claim innocence is most 
such cases may therefore be irresistible. Unfortunately the result of this 
would be simply to throw open the opportunity to accept offers of 
amends to the otherwise especially unlucky victims of "non-innocent" 
defamation, which might have promoted in a rather dishonourable way 
the equal interests of all victims. It would merely encourage those organs 
of the mass media so inclined to disregard the intended sanctions 
provided by the Jaw of defamation. It would amount to a licence to 
defame with relative impunity. 

(e) It is precisely the victim of any defamation which is not totaJJy "innocent" 
who is likely to be more harmed by the defamation. He faces a far harder 
task in seeking to have his good reputation restored and to obtain fair 
redress for the damage done to him, than the victim of coincidental 
defamation which may reasonably be designated "innocent". Yet it is 
the already Jess fortunate victim of not totally innocent defamation who 
would, by the Committee's proposed clause 13 be denied the right to the 
statutory provision. 

Th~ majority of the Committee decided to confine the proposed new clause to 
unmtentional defamation, feeling that otherwise support for proposals which 
might let "non-innocent" defamers "get away with it" could jeopardise the 
statutory adoption of any "offers of amends" clause. I am not so pessimistic. 
I therefore submit an alternative clause 13 in terms which would avoid the 
necessity of investigating the intentions of defamers, in the foUowing terms:-
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"Offer of Amends" 

13-(1) A person who has published matter alleged to be defamatory of 
another person (herinafter in this section referred to as "the 
publisher") may make an offer of amends under this section 
(hereinafter in this section referred to as an "offer of amends"). 

(2) An offer of amends shall

(a) be in writing: 

(b) be expressed to be made for the purposes of this section; 
(c) be made as soon as practicable after the publisher received 

notice that the party aggrieved regarded the matter as defama
tory of him; and 

(d) include an offer to publish or join in the publication of a suitable 
correction of the matter complained of and a sufficient apology. 

(3) Where an offer of amends is accepted by the party aggrieved and 
is duly performed no action for defamation shall be taken or 
continued by that party against the publisher making the offer in 
respect of the publication in question (but without prejudice to any 
cause of action against any other person jointly responsible for that 
publication) except if and in so far as may be necessary to give effect 
to this section. 

( 4) Where an offer of amends is not accepted by the party aggrieved 
the party against whom proceedings are taken may at his option 
plead the offer of amends in mitigation of damages and any 
liability for payment of the plaintiff's costs (without prejudice to 
any other defence or to his right to make a payment into Court) 
provided that he prove that the offer of amends fulfilled the 
requirements of sub-section (2) of this section; and was not 
withdrawn before the party aggrieved brought or as the case may be 
continued proceedings for damages. 

(5) Where an offer of amends is not accepted by the party aggrieved 
and he brings or continues an action for defamation against the 
publisher making the offer claiming damages, the court, if satisfied 
prima facie that the complaint of the aggrieved party is of an 
insubstantial nature, may order him to give security for costs. 

( 6) Where an offer of amends is accepted by the party aggrieved the 
judge in chambers, whose decision shall be final, shall in default 
of agreement between the parties-

( a) determine the form or manner of publication of a correction 
or apology; 

(b) have power to order the publisher making the offer of amends 
to pay the costs of the party aggrieved on an indemnity basis 
and any expenses reasonably incurred by that party in conse
quence of the publication in question; 

(c) in respect of any unsold copies or any copies available for 
distribution on loan by public libraries of the publication 
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containing the matter complained of, make such order as he 
deems appropriate, which may include inter alia an order-
(i) permitting the continuation or resumption of the sale or 

other distribution of such copies unamended; 
(ii) for the inclusion in some or all such copies of a suitable 

correction in respect of the matter complained of; 
(iii) for the withdrawal from sale or other distribution of some 

or all such copies. 

(7) Where two or more parties are responsible for the publication in 
respect of which one or more but not all such parties shall have 
made an offer of amends which has been accepted and duly 
performed and the aggrieved party pursues a claim for damages for 
defamation against any other party jointly responsible for the same 
publication it shall be a defence to such a claim if such other 
party being entitled to make an offer of amends under this section 
proves either that he did not have a reasonable opportunity to 
join in making such amends or that he made a separate offer of 
amends which would have constituted an adequate remedy if 
accepted and duly performed. 

(8) An offer of amends which is not accepted by the party aggrieved 
shall not be construed as an admission of liability by the party 
making the offer and shall not, without the consent of the publisher 
making the offer be referred to in an action for defamation brought 
against him in respect of the publication in question. 

(Signed) 

4th June 1974. 
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D 

DEATH IN RELATION TO DEFAMATION 

Minority Report by Mr. William Kimber and Mr. Michael Rubinstein 

While we understand and respect the humanitarian considerations that have 
led the Committee to advocate changes in this sphere of the law we nevertheless 
believe that the suggested changes are in conflict with broader principles which 
should predominate. To take the Committee's three headings:-

1. Death before judgment of the person who has defamed another personl 
Defamation is an acutely personal matter, and although the state of mind of 

the alleged defamer may be in certain circumstances technically irrelevant, it 
usually has a vital bearing on the overall complexion of a case; equally, the 
integrity of the plaintiff in relation to the issues raised by the defamatory matter 
resides in the plaintiff himself and can be fully demonstrated only by him in 
person. It should be remembered that an allegation of defamation can be as 
distressing to the person accused of publishing it as the words in question may 
be to the plaintiff. A widow, or other survivor of a defendant, might have great 
difficulty in continuing the defence of an action which could have been success
fully maintained by a defendant whose special knowledge of the matters at issue 
died with him. Contrary to the view of the majority of the Committee, we have 
no doubt that the rebuttal of an allegation of malice would present in most 
instances an almost impossible task to the dead man's personal representatives. 
These considerations have led us to the conclusion that the introduction of the 
Committee's proposals would produce more occasions of hardship than those 
which may occur under the present law (under which a publisher or other 
joint tortfeasor remains liable even where the death of the author relieves his 
estate of liability for any libel for which he is being sued at the time of his death 
or might otherwise have been sued thereafter). · ' 

2. Death before judgment of the person who has been defamed 
The basic consideration is the same· as given under the first heading-the 

absence of the party from the witness-box. A plaintiff's demeanour may colour 
the whole of his case; for better, as with Captain Broome of P .Q. 17 (Cassell v. 
Broome) or for worse, as with the doctor from Auschwitz who, but for his 
indifference towards the sufferings of the victims of his experiments as manifested 
in the witness-box, might have received from the jury more than one half-penny 
damages (Dering v. Uris and Kimber). 

The P.Q. 17 case, in which £25,000 punitive damages were awarded in 
addition to the compensatory damages, illustrates the important fact that in 
defamation the conduct of any defendant as well as that of the plaintiff is under 
examination; it is not generally only the plaintiff's reputation which is at stake. 
It follows that if either of those persons whose behaviour is under examination 
is dead there is no likely prospect that justice can be done. 

1 This heading presumes that the defendant was guilty of defamation, but this could not 
have been established before judgment. 
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Accordingly, we wish to subscribe to paragraph 28 of the Porter Report2:-
"The essentially personal character of a man's right to his good reputa· 

tion and of the action for defamation which exists for its protection was 
recognised in 1934 in the Law Reform (Miscellaneous Provisions) Act 
which excepted actions for defamation from those categories of personal 
actions which survive for the benefit of the estate of the Plaintiff. We do not 
think that a sufficient case has been made out for a departure from this 
principle." 

3. Defamation of the dead 
Again this is a matter of a balance of interests. Public men and women 

excite hostility as well as admiration, and after their death their detractors and 
enemies may make false allegations. This, however, is a part of the price of 
fame and their surviving family should, we believe, be prepared to take the rough 
with the smooth. An unwarranted attack is sure to provoke refutation from the 
dead person's supporters and in the course of time a framework of truth should 
emerge from controversy. Further, we believe that it is an essential element in a 
free society that the behaviour of public persons, alive or dead, should be open 
to scrutiny and that accordingly a defamation action should be impracticable 
unless the allegedly defamed person is alive and prepared to go into the witness 
box. The presumption in law of the falsity of a defamatory statement which 
places on the defendant the burden of proving its truth gives the plaintiff 
in defamation an advantage without parallel in any other type of civil 
action. It is probably right, to counter-balance the harm done by a defamatory 
publication, to accord this advantage to a man who seeks to restore the esteem 
in which he would claim to be held by his fellow citizens amongst whom he lives; 
but to accord it to the representatives of a recently dead man would be to deal a 
paralysing blow to the writing of recent history. And depleted obituary notices 
or emasculated biographical recollections by surviving contemporaries (often 
vital sources of information) would bedevil the task of later historians. The 
esteem by which a man lives in our society, generally reflected in his self-respect 
and self-confidence, is not fairly equated, on his death, with the esteem in which 
he is held in the memories of those who survive him. Distress may be caused no 
less within the surviving family of someone who was not in the publ~c eye if a 
falsely derogatory statement about him is circulated in their sphere, but the 
problems of the personal nature of defamation still apply. 

We are not satisfied that on balance more distress may not result from the 
anxiety of proceedings brought and contested (even if ultimately successful), 
with the alternative of a feeling of guilt which may remain to haunt the family if 
they decide for any reason not to avail themselves of the proposed new right to 
attempt to restore the deceased's good reputation by legal action. 

Paragraphs 27,28 and 29 of the Porter Reportl read:-

"27. Under the existing law, statements about the dead, however false 
a~d malicious they may be and however much distress they may cause to 
fnends and relatives of the deceased, do not form the subject of a civil 
action, nor-except to the limited extent mentioned above-of a criminal 
prosecution. The essence of civil proceedings for defamation is the damage 

2Cmd. 7536. 
3 Cmd. 7536. 
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caused to the reputation of the plaintiff. It is, therefore, difficult to see any 
logical basis upon which to found a proposal that the relatives of a deceased 
person should be entitled to bring an action for statements defamatory of 
the deceased alone. If such statements are also defamatory of the living, 
they are, of course, actionable under the existing law. It would be equally 
difficult to find any sufficient justification for granting such right of action 
to the personal representatives of the deceased. The basis for a right of 
action on the part of personal representatives is the injury suffered by the 
estate of the deceased; and his estate cannot normally be damaged by 
defamatory statements made after his death. 

"28. The essentially personal character of a man's right to his good 
reputation and of the action for defamation which exists for its protection 
was recognised in 1934 in the Law Reform (Miscellaneous Provisions) Act 
1934, which excepted actions for defamation from those categories of 
personal actions which survive for the benefit of the estate of the plaintiff. 
We do not think that a sufficient case has been made out for a departure 
from this principle. 

"29. Similar objections do not exist in the case of criminal proceedings 
for libel of the dead; but there are practical disadvantages in so extending 
the existing law which satisfy us that it is not in the public interest that such 
an alteration should be made. Historians and biographers should be free to 
set out facts as they see them and to make their comment and criticism upon 
the events which they have chronicled. But to produce the strict proof of 
the statements contained in their writings which the English law of evidence 
requires, becomes increasingly difficult with the lapse of time. If those 
engaged in writing history were compelled, for fear of proceedings for libel, 
to limit themselves to events of which they could provide proof acceptable 
to a Court of law, records of the past would, we think, be unduly and 
undesirably curtailed." 

Our view is that these paragraphs of the Porter Report remain valid, and that 
the effect of the proposals of the present Committee relating to death and 
defamation would be to restrict the writing of history on the one hand, and on 
the other to embark on an uncharted sea of complications in an area of the law 
which it has been the Committee's aim to simplify. 

(Signed) 

25th July 1974. 
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TRIAL BY JURY IN DEFAMATION ACTIONS 

Minority Report by Mr. William Kimber and Mr. Harman Grisewood 

I The Issue 
As the law stands either party in a defamation action has a right to trial by 

jury, and the only grounds on which the other party can apply to the Court to 
disallow a jury are "that the trial requires any prolonged examination of 
documents or accounts or any scientific or local investigation which cannot 
conveniently be made with a jury." Under the Committee's recommendation 
(chapter 17, paragraphs 503 and 504) this right to jury trial is abolished and is 
replaced by merely a right for a party to apply to the Court for such a trial; the 
decision to grant one or not would be purely at the discretion of the Master or 
Judge, though there would be a right of appeal against his decision. 

It is argued that this would do no more than to bring defamation actions into 
line with almost all other civil actions. But such an argument does not destroy 
any good reasons there may be for placing defamation on an exceptional basis. 
The background of the special position of defamation actions was outlined by 
Lawton, L.J., in Rothermere v. The Times1 :-

"In my judgment two questions arise for consideration in this Appeal: 
first, what is the construction of section 6 (1} of the Administration of 
Justice (Miscellaneous Provisions) Act, 1933; and secondly, how should 
that construction be applied to this case. 

Section 6 effected a great change in the way actions at common law were 
tried. The right which litigants had enjoyed for centuries of having their 
cases tried by a jury if they so wished was extinguished save in a few cases. 
The discretion of the Court or Judge was put in its place. 

Why did Parliament make special provision for cases in which there was 
a charge of fraud against a party or there was a claim in respect of libel, 
slander, malicious prosecution, false imprisonment and the now obsolete 
claims in respect of seduction or breach of promise of marriage? All these 
cases have a common characteristic, namely that the trial is likely to end 
with the honour, integrity and reputation of either the plaintiff or the 
defendant being tarnished or even destroyed. Parliament must have thought 
that in common law claims in which issues of this kind arose it would be 
wrong to get rid of a mode of trial which had become identified in the minds 
of many with constitutional rights and liberties." 

Since the 1933 Act2 the courts have increasingly narrowed the grounds, where 
a prima facie right no longer exists, upon which a jury is granted. The result is 
that juries are now almost totally excluded from such actionsl. 

1 [1973] 1 A.E.R.1013. 
21933c.36. 
3 This consequence of the 1933 Act has not been universally accepted as beneficial. For 

example, sec the views of Goddard, L. C. J., quoted in the Strachan Report (Appendix XVI. 
paragraph 42). Lord Goodman expressed similar views in his evidence to the Committee. 
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This historical precedent has been heavily emphasised by pro-jury witnesses 
and it is recognised by this Committee who in referring to civil procedure 
(chapter 17, paragraph 493) writes "it may be said that in practice the jury has 
now virtually disappeared in all but defamation actions." 

Therefore we believe that the issue should be plainly stated. The Committee 
describes its recommendation as "that trial by jury in defamation actions should 
be retained but limited" (chapter 17, paragraph 465). We think this could be 
misleading: the proposed enactment abolishes the right to trial by jury. It would 
deprive the citizen of his automatic right to a jury and console him with a right 
to a fight for one-a fight which, on the unassailable evidence of precedents, he 
would almost always lose. A recent example of how once the prima facie right 
to a jury has been abolished an application for one becomes an action about an 
action, with all the hazards of judicial disagreement, is illustrated in the case of 
Williams v. Beesley4. The plaintiff, Mr. Beesley, brought an action for negligence 
against a solicitor. Mr Beesley applied before Senior Master Lawrence for a 
trial by jury and was refused; he appealed before Mr. Justice Forbes but the 
Master's order was affirmed by the judge; he then appealed to the Court of 
Appeal where by a unanimous decision (Denning, M.R., Stamp, L.J., and 
James, L.J.) his appeal was allowed and he was granted trial by jury. The 
defendant, Mr. Williams, then appealed to the House of Lords where by a 
unanimous decision (Lords Diplock, MacDermott, Dilhorne, Cross of Chelsea, 
and Kilbrandon) the appeal was allowed and the order for trial by judge alone 
restored (24th November 1972, 9th March 1973 and 26th July 1973). 

The Committee submits that it is proposing the substitution of a "neutral 
tribunal" to decide what at present can be required as of right by either party. 
We have no doubt that at each level the administrator of the law does his best 
to be "neutral", but the evidence has shown that judges have conflicting views 
on the value of juries, and we are convinced that given the same set of circum· 
stances one judge would grant a trial by jury and another would deny it. 
However, as there would be no guide lines as to what factors would justify a 
jury, and bearing in mind their virtual disappearance from the civil actions that 
were placed on the same footing as the Committee's proposal, the granting of 
ajury would become a rare event indeed. Even the existing provision for a party 
to oppose trial by jury where there is heavy documentation encounters con· 
flicting, and sometimes surprising, judgments. In Rothermere v. The Times 
Master Lubbock granted the defendants an order for trial by jury; the plaintiffs 
appealed against the order on grounds of heavy documentation and their appeal 
was allowed by Mr. Justice Ackner, thereby granting them trial by judge alone; 
the defendants then appealed to the Court of Appeal where by a majority 
decision (Denning, M.R., and Lawton, L.J., with Cairns, L.J., dissenting) trial 
by jury was ordered. 

In Bognor Regis U.D.C. v. Campions, the Council in this libel action against 
Mr. Campion (who conducted his own defence) asked for trial by judge alone 
but Master Ritchie, on Mr. Campion's application, ordered trial by jury. 
The plaintiffs appealed against this order on grounds of the documentation and 
Mr. Justice Milmo, against Mr. Campion's repeated assertion of his right to a 
jury, ordered trial by judge alone. Writing in The Cambridge Law Journal 

• The Times, 27th July 1973. 
' [197212 W.L.R. 983. 
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(November 1972) Mr. J. A. Weir describes this decision as "the worst aspect of 
a very bad case."6 

So if a private individual defending himself against a publicly elected corpora
tion can be deprived of a jury even under the existing law, his chances of 
obtaining one would be virtually annihilated under the Committee's proposal, 
because at present the grounds for so depriving him are at least laid down and 
restricted even though they may sometimes be misapplied. Mr. Weir was not 
the only witness who expressed dissatisfaction about the operation of the law 
with regard to juries in such cases. Mr. Gordon Corner, a member of the High 
Courts Journalists' Association, wrote in his memorandum to the Committee: 
"Libel suits by publicly elected corporations should be heard by a jury even if 
the case is of some complexity and likely to be lengthy7". Under the Committee's 
recommendations, a person who wanted a trial by jury would have to plead for 
one before possibly four tribunals without knowing what grounds constituted a 
valid claim. His adjudicators too would be equally in the dark. For the Committee 
does not define any grounds for a jury; it goes no further than to mention 
(chapter 17, paragraph 503) some cases where a jury would seem to them 
suitable, and to "recognise it to be undesirable that a judge sitting alone should 
be embroiled in a matter of political, religious or moral controversy". But how 
could it be established in advance of the trial to what extent such elements may 
enter into a case? They may arise only as the evidence of witnesses unfolds. 
And in any event they are not to be given statutory or other authority as grounds 
for claiming a jury. 

The Committee proposes to replace the present system with an enactment 
whereby the question of whether an action is to be tried with or without a jury 
is at the discretion of the court "as the interests of justice dictate" (chapter 17, 
paragraph 504) but "the interests of justice" is an abstract phrase which cannot 
"dictate" anything; "the interests of justice" can only mean what one man or 
one tribunal conceives it to mean in relation to a particular set of circumstances. 

This in our view is too vague. As Lord Goodman said in his evidence to the 
Committee:-

"On what principle is the court to operate? It seems to me the only 
principle you can operate on is that defamation is an appropriate area for a 
jury. It will be terribly difficult to operate on the principle that a particular 
defamation is appropriate for a jury and another one is not." 

Ci The judge awarded against Mr. Campion damages of £2,000 and costs estimated at 
£30,000. Mr. Weir continues:-"In interlocutory proceedings especial care should be taken 
to protect the rights of an unrepresented party; in constitutional cases, at any rate where the 
government is attempting to punish and prevent criticism, there should be a jury. That was 
what Fox's Libel Act was about in 1792, when what the critics wrote was really strong meat 
and not the pap which the plaintiff Council was too weak to stomach. Milmo J. should have 
been more evidently aware of the implications of the case before him for pe;so~s other than 
those, like himself, very conversant with the hieratic mysteries of the tort of defamation, as 
developed. It is not clear that he really had a discretion in the circumstances; and it is quite 
clear that, if he did, he should not have exercised it as he did. We are truly in Kafka-country 
when we find Browne, J., saying in his judgment: 'The Village Hampden is nearly always a 
popular figure with the public and I am sure that the Courts will always go out of their way to 
P.rotect his rights.' No one else, on the evidence, will be so sure. Would the Court of Appeal, 
1f appealed to, have overturned Milmo, J.,? One hopes so, though that court has quite 
gratuitously tried to dissuade parties to defamation suits from insisting on their rights (Richards 
v. Jyaum [1967] 1 Q.B. 620). Nevertheless it would be a difficult thing to uphold a decision 
wh1ch actually deprived an unrepresented defendant of such a right in such a case on such a 
ground." 

7 See recommendation (a) at the end of this minority report. 
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We believe that the effect of this enactment would be the disappearance of the 
jury, and that this is the real issue. 

II The extinguishing of a right 
After recognising the issue, the question that presented itself to us was: before 

extinguishing a right at present available to every citizen in the country is there 
sufficient evidence that on balance the extinction of this right would be to the 
public good? We considered that a system that has been an essential feature in 
the law of defamation for some 180 yearss, and which in our view had on balance 
the decisive support of the witnesses who gave oral or written evidence to the 
Committee, placed upon its opponents the onus of showing with total clarity 
that their arguments overwhelmed those put forward by the proponents of 
retention. 

III The evidence 
After a careful study of the evidence on this matter presented to the Committee 

we are wholly convinced that the arguments of those witnesses who favoured 
abolition (or virtual abolition) failed to reach anywhere near the degree of force 
required by the standard expressed in the foregoing paragraph. On the contrary 
we were greatly impressed with the weight of the evidence from those witnesses 
who were not only concerned to preserve the right to a jury but who were also 
confident that a jury is unquestionably the best tribunal, except in very rare 
cases, for the achievement of justice in defamation actions. As examples of the 
quality of this evidence we attach as annexes to this report: 

1. A memorandum prepared by two members of the bar, Mr. A. T. 
Hoolahan, Q.C. and Mr. Peter Bowsher, and endorsed by Mr. Justice 
Bean, Mr. Justice Bristow, Mr. Justice Shaw, the then Attorney-General 
(Sir Peter Rawlinson, Q.C., M.P.), the then Solicitor-General (Sir 
Geoffrey Howe, Q.C., M.P.) and his immediate successor (Sir Michael 
Havers, Q.C., M.P.,), Bryan Anns, Q.C., Andrew Bateson, Q.C., James 
Comyn, Q.C., Colin Duncan, Q.C., J. P. Harris, Richard Hartley, 
Lewis Hawser, Q.C., Sir Joseph Molony, K.C.V.O., Q.C., T. Ian Payne, 
John Previte, Richard Rampton, Ronald Waterhouse, Q.C., John 
Wilmers, Q.C. 

2. The section on juries from the memorandum submitted to the Committee 
by Mr. Colin Duncan, Q.C., whose experience of defamation actions is 
probably unsurpassed by any Jiving lawyer. 

In this context it is noteworthy that in Scotland the Faculty of Advocates were 
in favour of retaining juries both for deciding the facts and for assessing 
damages9. 

a We are referring to the strengthening effect of Fox's Libel Act 1792, but of course the jury 
system has been developed in England since Henry II. Mr. Peter F. Carter-Ruck in his textbook 
Libel and Slander (Faber and Faber 1972) explains that this Act "although In terms confined to 
criminal proceedings, was In fact declaratory of the common law respecting the functions of 
judge and jury in civil actions. The passing of this Act was the outcome of a long struggle by 
the judges more and more to usurp the power of juries in libel actions .••• Until the passing 
of that Act the functions of the jury had been appropriated by the judges to such an extent 
that in libel proceedings virtually the only function left to the Jury was to decide whether the 
alleged libel had or had not been published, usually a matter that was not in dispute. •• 

!I The Comrnittee, in referring to support for their proposal (paragraph 18(b)), write "what 
Edinburgh thinks to-day London should think tomorrow", but this shows a view in Edinburgh 
that is contrary to the Committee's proposal. 
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Whereas juries may be the object of disparagement in general terms, the 
evidence against their record is very slender. Referring to the Porter Committee 
having received in evidence little criticism of juries' decisions on liability the 
present Committee writes (paragraph 493):- .. Experience during the 25 years 
since they reported has led to a different picture in the evidence before us." 
We could not discern this different picturet 0• None of the witnesses who 
supported their abolition cited a single case when the general verdict of an 
English jury in a defamation action has been set aside by the Court of Appeal on. 
the grounds that their verdict was unreasonable or perverse, though such grounds 
for appeal are, of course, available. Since the conclusion of evidence to the 
Committee, the Court of Appeal has given these grounds in allowing the appeal 
of the defendants in Cook v. Alexander and Others11 but this appears to be the 
first occasion since 1907. 

Most of the evidence against juries flowed from the assertion that they are 
prone to awarding excessive damages. It may well be true that they did so in the 
Rubber Improvement cases, but these are the only cases which have been 
drawn to our attention where the damages seemed to us absurdly high12

• 

In the later case of Cassell v. Broome13 the award of £40,000 was in some 
quarters considered too high. Yet one distinguished lawyer who gave evidence 
before the Committee said that he .. would not have thought £100,000 out of the 
way", and another witness, a High Court Judge, wished that the case could 
have been the subject of criminal prosecution. Looking at the amounts awarded 
generally over the years, we see no evidence that the awards are greater or less 
than might have been awarded by a judge. 

Another common criticism is that juries are unable to deal with cases where 
the issues are complicated or the documentation is heavy. Here again, the 
evidence has convinced us that in practice juries rise to the occasion and are 
equal to such burdens. For example, in Rothermere v. The Times, in which the 
defendants had appealed against the judgment of Ackner, J., who had granted 
the plaintiffs a trial by judge alone in this defamation action on grounds of 
.. prolonged examination of documents or accounts", Lawton, L.J., said in the 
course of his judgment allowing the appeal: "In my judgment the jury will 
probably not have as much difficulty with the documents as the plaintiffs at 
present envisage. One of the benefits of trial by jury is that both the Judge and 
counsel have to keep the issues few and clear"14, In paragraph 9 of this report's 
Annex 1 it is said:- "It should not be overlooked that in other actions, some of 
them complex and difficult, juries have been recognised to have rendered a great 

to Since this minority report was written the editors of Gatley on Libel have expressed views 
~imilar to ours. In their pre~ace to the seventh e~ition (1974) they write: "What may be needed 
ts an effort. o~ se!f-abn~gatton on the part l:!f JUdges and lawyers and a willingness to leave 
!UB!ters to Jurtes m as sunple a form as posstble. There appears to be an inclination to blame 
JUrtes for what may be seen to have gone wrong; we believe this to be quite mistaken. There 
have been some questionable decisions by juries (usually after a misdirection)· there have also 
been some by judges." ' 

11 [1973)3W.L.R.617. 
11 In these actions against two national newspapers Lewis v. Daily Telegraph and Lewis v. 

Associated Newspapers [1964] A.C. 234, the damages were £100,000 in one case and £117 000 
in the other. The awards were set aside by the Court of Appeal and the House of Lords and the 
plaintiffs accepted considerably smaller sums. 

U [1912]A.C.l027. 
14 For the full text of the observations by Lawton, L.J., on the consideration by juries of 

documents see Annex 3 of this minority report. 
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service" (our italics). And Lord Goodman said in his evidence:- "I cannot 
think of many cases in relation to libel where the issues would be beyond the 
comprehension of a jury". 

We do not accept the Committee's contention (chapter 17, paragraphs 479-
480) that in only a few defamation actions are the words at issue within the 
likely competence of a jury to understand. We are convinced that the signatories 
of our Annex 1 are right in believing that "tasks of determining the meaning 
of the words complained of and whether or not that meaning is injurious to the 
plaintiff's reputation are more suited for trial by twelve jurors representing a 
broader cross-section of the community than a judge alone" IS, 

The judge, in a trial with a jury, has the power to rule whether the words are 
capable of a defamatory meaningt6. In Lord Gardiner's view, given in his 
memorandum to the Committee, this is undesirable:-

"My opinion about the meaning of ordinary words to ordinary people 
is that juries are usually right and judges are usually wrong, and I would 
therefore be in favour of removing from the Jaw decision as to whether 
words are capable of having a defamatory meaning." 

While we do not go so far as to suggest removing this power from the judge, 
we believe that in a case where the jury has found the words to be defamatory in 
fact, then no higher tribunal should have power to set aside their decision on 
the grounds that the words are incapable of a defamatory meaning and we 
make a recommendation accordingly. This recommendation would not, of 
course, affect the right of appeal on the grounds that the verdict was unreason
able. As the editors of Gatley on Libel (sixth edition p vii) say: "The basis of the 
Jaw of defamation is not the smart or insult, or some technical notion of honour; 
it is injury to a man's standing as seen by the eyes of a jury." 

In support of their contention that juries are unsuitable in complicated cases 
the Committee (chapter 17, paragraph 486) quote observations made by the 
judges in the Court of Appeal in the case of Richards v. Naum. We think that 
the complexities of this case were exceptional, since they derived not only from 
undecided technicalities of privilege within the law of libel but also from the 
different legal area of jurisdiction under the Visiting Forces Act 195217, We 
believe that the statements of the judges in this case should be read in their 
context, and accordingly their judgments are given in full in Annex 4 of this 
report. 

1 V Our conclusions 
To reach our own conclusions we have considered what is fundamental in the 

law of defamation. Two principles appear to be paramount. First, that the Jaw 
exists to enable the citizen to protect his reputation among his fellow citizens, 
and in a trial it may be either the plaintiff or the defendant whose behaviour 
may come under scrutiny and whose "honour, integrity and reputation is likely 
to be tarnished or even destroyed" (Lawton, L.J., supra) in the eyes of his fellow 

u An example of judicial unawareness of a meaning that had been in circulation for decades 
of an ordinary word was given in Thaarup v. Hulton Press (1943) 169 L.T. 309. Scott, L.J., 
said 411 personally was not alive to the slang meaning of the word (pansy] nor, I think, was my 
brother MacKinnon, but my brother Goddard fortunately was quite alive to it, having had 
judicial experience as a result of which he had come to know about it." 

16 This matter is discussed in the Minority Report on the Definition of Defamation (see 
pp. 195-196). 

17 1952 c. 67. 
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citizens according to their general current standards of opinion. Second, that 
the meaning of words is not a question of law but the meaning that they convey 
to the average reasonable man. Therefore neither of the basic issues-the conduct 
of the parties and the meaning of words-can be decided by reference to the law, 
but only by reference to the prevailing usage of words and ethical views of the 
general public. The law of defamation is in no way concerned with what lawyers 
may understand and think about a given statement; it is concerned with what 
the average reasonable man may understand and think about it. lfthis emphasis 
and function are to be maintained then clearly a jury is the tribunal best suited 
to do so. The complexities of the law of defamation need constant vigilance if 
they are to be kept within the bounds of common sense, and the discipline of 
presenting the issues in fresh and clear terms to a jury is beneficial not only in 
the particular case but to the general trend of the law. Even if all the simplifying 
proposals contained in this Report were adopted, in practice elaborations could 
develop which could place the workings of the law beyond the comprehension 
of the ordinary man. We believe that such a development would be a social ill 
and that the best safeguard against it is the jury system. 

The undesirability of defamation being confined to judges was reflected in 
the words of Lord Denning, M.R., in Rothermere v. The Times:-

"It is true that trial by judge alone would have many advantages. In 
particular, a judge could deal better with the mass of documents: and he 
would give reasons which could be reviewed by a Court of Appeal. But'the 
result is not always better justice. 

"As Lord Devlin points out in his little book at page 15918 : 'The malady 
that sooner or later affects most men of a profession is that they tend to 
construct a mystique that cuts them off from the common man.' In no 
?epartment is this mystique more pronounced than the law of libel. But a 
~ury look at the case more broadly. They give weight to factors which 
Impress the lay mind more strongly than the legal." 

In ~ur view it would be a disaster if this mystique were to prevail and dominate 
the tnbunals of defamation. 

No two defamation actions (unless they are about substantially the same 
matter) are alike. They .are nearly always concerned with some aspect of human 
conduct and encounter its infinite variety. Each case is unique and we have no 
doubt that the verdict is more safely entrusted to the collective wisdom of a 
sample group of twelve persons than to a single judge. 

Lord Gardiner, then Lord Chancellor, said in the House of Lords in 1966:-
"Looking back, although of course one is disappointed at losing a case, 

I can hardly remember a single civil case in which I thought that the jury 
were wrong. In criminal cases juries do acquit large numbers of guilty 
people, but in civil cases they get a sort of wisdom which is greater 
collectively than the wisdom of any one of them. As I say, looking back 
I think that, as a whole, juries are almost always right!'l!l 

Haying satisfied ourselves that a jury is the better mode of trial for defamation 
a~tions we believe that no one should be deprived of his existing automatic 
nght to one. Accordingly we must express our opposition to the Committee's 

18 Trial by Jury, Stevens. London. 
19 1Iansard, 25th May 1966, Vol. 274, Cols.1441-1442. 
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proposal to do so. Our attitude is reinforced by the conviction that its adoption 
would mean not that juries would be "retained but limited,. but that they would 
silently disappear. We recommend:-

(a) that when one of the parties in an action for defamation is a publicly 
elected corporation, either party shall have, on application, an absolute 
right to trial by jury, and that section 6(1) of the Administration of 
Justice (Miscellaneous Provisions) Act 193320 be amended accordingly; 

(b) the rejection of the Committee's proposed amendments to the above· 
mentioned section 6(1); 

(c) that in a case where a jury has found the words complained of to be 
defamatory in fact then no higher tribunal shall have the power to set 
aside their decision on the grounds that the words are incapable of a 
defamatory meaning, and that there should be a statutory provision to 
this effect; 

(d) that juries should continue to assess damages; 
(e) the acceptance of the Committee's suggestion that the Court of Appeal 

should be empowered to vary an award of damages rather than put the 
parties to the expense of a new trial. 

25th July 1974. 

20 1933 c. 36. 

(Signed) 
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ANNEX 1 

MEMORANDUM ON THE QUESTION OF TRIAL BY JURY IN A DEFAMATION ACTION by 
Mr. A. T. Hoolahan, Q.C. and Mr. Peter Bowsher, and endorsed by Mr. Justice 
Bean, Mr. Justice Bristow, Mr. Justice Shaw, the then Attorney-General (Sir 
Peter Rawlinson, Q.C., M.P.), the then Solicitor-General (Sir Geoffrey Howe, 
Q.C., M.P.) and his immediate successor (Sir Michael Havers, Q.C., M.P.), 
Bryan Anns, Q.C., Andrew Bateson, Q.C., James Comyn, Q.C., Colin Duncan, 
Q.C., J. P. Harris, Richard Hartley, Lewis Hawser, Q.C., Sir Joseph Molony, 
K.C.V.O., Q.C., T. Ian Payne, John Previte, Richard Rampton, Ronald 
Waterhouse, Q.C., John Wilmers, Q.C. 

1.. We understand that in its Report to your Committee the Bar Council is 
makmg a proposal which if it were adopted would lead to the eventual abolition 
of juries in actions for defamation. 
. 2 .. That proposal, being included in the Report of the Bar Council, will 
mevitably convey the impression that it represents the consensus of the Bar. 

3. We hold the contrary view: that is to say, we are strongly of the opinion 
that the right to trial by jury in a defamation action is a matter of great import
ance and ought to be retained. 

4. The essential features of a libel action, viz., the ordinary meaning of words 
and f:be effect of those words upon the reputation of a person, are matters 
especially suitable for trial by jury. Furthermore, in those cases where fair 
com~ent is raised as a defence, the protection afforded by the defence is also 
especially suitable for determination by a jury. 

5. Meaning of words 

(1) Lawyers are trained to use and construe words with precision. 
(2) Barristers tend in the course of their professional lives to become to 

some extent withdrawn from everyday life. 
{3) The above two factors tend to become more pronounced in the case 

of judges by the very nature of their position and function. 
{4) Words,· especially words in everyday use, tend to undergo subtle 

changes of meaning: and the meaning of words in a particular context 
is often largely a matter of impression. 

(5) The impression which words convey upon the mind of the reader or 
listener is almost invariably determined to a greater or less extent upon 
the already existing attitude, prejudices etc. of each individual reader or 
listener. 

(6) These factors lead us to conclude that the tasks of determining the 
meaning of the words complained of and whether or not that meaning is 
injuriousto the plaintiff's reputation are more suited for trial by 12 
jurors representing a broader cross-section of the community than a 
judge alone. The case of Allsop v. Church of England Newspapers, 
recently before the Court of Appeal on an interlocutory application, 
provides a convenient illustration. 
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6. The effect on reputation of plaintiff 
Again, for reasons similar to those given above, we think that 12 jurors may 

often have a better appreciation of the effect upon a plaintiff and upon his 
reputation of the words complained of. This appreciation may be in some cases 
more favourable to the plaintiff; in other cases, we think that it is more likely 
to be less favourable to the plaintiff. What a judge sitting alone considers 
serious is not always considered by a juror to be so serious. 

7. Fair comment 
The question whether comment is fair in the light of facts relied upon by a 

defendant is essentially a matter for a jury as representing ordinary people 
determining the extent of free speech. 

The issue of malice which is generally raised against the defence of fair 
comment involves an attack on the good faith of the defendant. Where the 
defendant is a journalist, his professional honesty and reputation and his whole 
livelihood may be at stake. This again is a matter which, we think, should be 
determined by a jury of ordinary people. 

8. Damages 
(1) There is an arguable case for the assessment of damages to be made by a 

judge. Here again, however, we think that on balance the assessment of 
damages should be left to the jury where the trial is by judge and jury. 

(2) It is true that in some cases juries have awarded very large sums. It is 
our belief, based upon our professional experiences, that such cases are 
the exception and often display unusual features. 

(3) We have found that on occasions judges sitting alone have awarded 
sums as high as and possibly higher than we would have anticipated 
from a jury. 

(4) Where a jury has awarded too large a sum, the Court of Appeal has not 
hesitated to interfere. 

(5) To allow a jury to decide the issues and to require the judge to assess the 
damages could create a situation of conflict and possibly injustice. A 
strong-minded judge who disagreed with the jury's verdict in favour of 
a plaintiff could nullify or reduce the significance of that verdict by 
awarding only a small sum as damages. 

9. Generally 
.We recognise that much criticism has in recent years been directed against 

verdicts of juries in some libel actions. It should not be overlooked that in other 
actions, some of them complex and difficult, juries have been recognised to have 
rendered a great service; for example in Dering v. Uris and Kimber. 

10. The law and the practice of the law should be and should be seen to be for 
the benefit of the community. To achieve this aim, simplicity and clarity, though 
clearly not always attainable in difficult cases, should nevertheless be aimed for. 
If juries have-and we do not necessarily accept that they have-returned 
erroneous or unfair verdicts, it is possible that they have done so because they 
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have become confused during the course of a trial or by reason of the summing
up. We believe that the Jaw can and should be made sufficiently simple to be 
understood by intelligent laymen. We also believe that the issues of fact in 
almost all defamation actions can be expounded with sufficient clarity to be 
understood by jurors. 

11. We accept that the cost of a jury trial is likely to be heavier than the cost 
of trial by judge alone. But we think that litigants tend to accept the adverse 
yerdi.ct of a jury more readily than that of a judge. Furthermore, the verdict of a 
JUry rs not itself easily appealable (the majority of appeals from juries are on the 
ground of misdirection) and it is our view that trial by judge alone is likely to 
!ead .to an increase in appeals. It follows that there is a potential saving of costs 
tn trtal by jury. 

In any event, we think that the other considerations outweigh the saving of 
~osts, if any, represented by trial by judge alone. 

. 12. We think that in the present climate of legal opinion on this subject, there 
ls ~danger that juries may be abolished because "lawyers know best".We do not 
thmk that such an approach is in the best interests of the community at large; 
t?e preservation of the proper balance between freedom of speech and protec
tiOn of the reputation of the individual is a matter in which lay citizens should 
be actively and continuously involved. 

ANNEX2 

EXTRACT FROM MEMORANDUM BY MR. COLIN DUNCAN, Q.C, 

Juries 

(a) The problem of juries or no juries is obviously one of the most trouble
some ?fall. To my mind there are powerful arguments both for and against the 
retention of juries in defamation actions and it is only after much anxiety that I 
have come down in favour of retention. 

I am, of course, alive to the fact that in a formidable number of cases juries 
se~m (I underline the word seem) to have arrived at a conclusion inconsistent 
With the evidence and the law. One is often driven to the conclusion that the 
case has been decided upon the basis of whether the jury likes (or dislikes) the 
plaintiff more than the defendant-but 12 ordinary citizens, as opposed to one 
lawyer, are responsible for the decision and one is sometimes left with the 
s?spici_?n that the jury has done substantial justice. I am not persuaded that a 
srngle Judge is really likely to do any better-a lamentable number of cases not 
only find their way to the Court of Appeal and the House of Lords but in the 
process reveal a truly alarming picture of judicial disagreement. It is common 
knowledge that you get pro-plaintiff judges and pro-defendant judges-very 
markedly in defamation cases-and I think that issues in such cases are, on 
b!l!ance, more safely entrusted to the time-honoured tribunal-12 fellow 
~~~~~~s-than to a single judge. I am clearly of opinion that much of the 
crrt1c1sm of juries on the grounds of wrongheadedness, time-wasting, and 
expense, would be neutralised by a simplification of the law so that juries could 
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be directed in such a way that they can understand what it is they have to 
decide-at present the complications of the defences of fair comment and 
qualified privilege and the consequent issue of so-called malice combine to 
mystify any ordinary juror-and for that matter, many a judge! 

(b) I cannot envisage what would be a 'special case' suitable, by reason of its 
speciality for trial by jury. There are special cases unsuitable for trial by jury 
(masses of documents, etc.) but the Court already has a discretion to override 
either party's prima facie right to a jury in such cases. 

(c) If juries are to be retained, I consider the assessment of damages (judi
cially held to be peculiarly their province) should be for them and not for the 
judge. 

ANNEX3 

LAWTON, L.J., ON THE CONSIDERATION OF DOCUMENTS BY JURIES 

An extract from his judgment in Rothermere v. The Times (13th February 1973) 
allowing the appeal by the defendants against the order of 

Mr. Justice Ackner for trial by judge alone. 

"In my experience, jury trials in which many documents have to be con
sidered, can be divided into three main categories. First, the cases in which the 
documents have to be looked at to find out what happened. This category can 
be very difficult for juries if what happened produced a complex legal situation 
of a kind which was unfamiliar to the jury or to most of them. An example is 
provided by the case of R. v. Murray and Others, which was tried at the Central 
Criminal Court in 1960. In that case the jury had to examine a large number of 
documents and books of account in order to decide whether many complex 
property deals had been effected in breach of section 54 of the Companies Act 
1948, the defence being that the transactions under attack were lawful and in 
their real nature nothing more than the arranging of bridging finance by one 
company for the benefit of another. The second category is comprised of those 
cases in which the jury are asked to say whether money proved to have been 
received has been dealt with honestly or dishonestly. Such cases often involve 
the long and tedious tracing of sums from one book of account to another. It 
has been my experience that once juries have grasped what they are expected to 
do, they become interested in their task and have no difficulty in performing it. 
The third category is that in which the issues in the case turn on who is to be 
believed and both parties use documents to test the credibility of the witnesses. 
Having had the benefit of Mr. Hirst's analysis of the issues in this case on which 
most of the documentary evidence will be relevant I have no doubt that in the 
end the jury will have to decide who is to be believed. Juries tend to have less 
difficulty with this category of case than with the first. In my judgment the jury 
will probably not have as much difficulty with the documents as the plaintiffs at 
present envisage. One of the benefits of trial by jury is that both the judge and 
counsel have to keep the issues few and clear." 

218 



ANNEX4 

RICHARDS v. NAUM-(1964 R. No. 308) 

C.A. 13th October 1965 

Lord Denning, M.R., Diplock & Russell, L.JJ. 

Libel and Slander-Privilege-Absolute Privilege-Report to superior officer of 
friendly foreign power-Plea for absolute privilege-Whether issue triable as 
preliminary point of law. 

Practice-Preliminary Point-Libel-Defence plea of uncertain applicability
Desirability of ascertaining facts before decision on legal issue-Libel-Report 
to superior officer of friendly foreign power-Whether issue of privilege triable 
as preliminary point of law. 

The plaintiff was employed as a civilian in the United States Air Force in their 
offi~e of special investigations in England. The defendant, .a colonel in the 
Umted States Air Force, was the commander of the office. In September 1963, 
the defendant reported to the general that the plaintiff was redundant. There· 
upon the plaintiff was dismissed the service. He appealed against his dismissal. 
~hile the appeal was pending, the defendant wrote a letter to the plaintiff telling 
htm. to read certain regulations, in particular regulations dealing with sub
yerslve activities. The letter was published to the typist and other people handling 
lt. 

The plaintiff brought an action in the High Court, alleging that the report 
that ?e was redundant was an injurious falsehood and that the letter was a libel 
on htm because it conveyed the inunendo that he was suspected of subversive 
activities. The defendant denied the allegations and claimed, inter alia, that the 
communications were absolutely privileged under the common law of England 
and that he was not liable to be sued for them. 

On the defendant's claim that that issue should be considered as a preliminary 
point of law:-

Held, that in view of the uncertainty as to whether the defence of absolute 
Privilege applied to the middle and lower ranks of the services or to the secret 
service or to the visiting forces of a friendly foreign power and the desirability of 
ascertaining the facts before deciding the law, the issue should not be tried in 
advance as a preliminary point of law. 

Per curiam. Although there is a right to trial by jury, the issues of law and fact 
are so closely intermingled that it would be in the best interests of everybody to 
have it tried by a judge alone (post, pp. 626B, 627A, D). 

Per Lord Denning, M.R. An action such as this should come on with the 
utmost expedition, and not be delayed by arguments on preliminary points of 
law (post, p. 626D). 

Decision of James, J., reversed. 

Interlocutory Appeal from James, J. 

By a writ dated 6 February 1964, the plaintiff, Anthony Lamb Richards, 
claimed against the defendant, Albert C. Naum, damages for libel contained in 
a letter dated 12th December 1963. By an amendment dated 23rd November 
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1965, the plaintiff claimed damages for malicious falsehood expressed orally 
and/or in a report dated 23rd October 1963, resulting in the loss of the plaintiff's 
employment. In his defence the defendant pleaded, inter alia, that by virtue of 
section 6 of the Visiting Forces Act, 1952*, the proceedings could not be enter
tained by any court in England as they were brought with regard to his 
discharge from service as a member of a visiting force or as a civilian component 
of such a force. It was further pleaded that the statements, report and publica
tions were absolutely privileged by the law of England in that they were made by 
the defendant in the performance of his duty as an officer of the United States 
Air Force. On lst June 1966, Master Lawrence refused to order that the question 
of law raised on the pleadings in the action should be decided as preliminary 
issues before trial of the action and that in the meanwhile all further proceedings 
should be stayed. On 7th July 1966, James, J., allowed the defendant's appeal 
from the order of Master Lawrence and ordered that the issues of the defence of 
absolute privilege and the defence in reliance on section 6 of the Visiting Forces 
Act 1952, should be tried as preliminary issues. 

The plaintiff appealed. At the hearing of the appeal, it was not contended on 
the defendant's behalf that the defence based on section 6 of the Visiting Forces 
Act 1952, applied to the cause of action in libel. 

The facts are fully stated in the judgment of Lord Denning, M.R. 

Leonard Lewis for the plaintiff. In both causes of action, malice must be 
proved. It is the plaintiff's case that the defendant bore him great malice. The 
defendant raises two defences in law: that by virtue of section 6 of the Visiting 
Forces Act 1952, no action lies in law and that the conduct of the defendant on 
both occasions of which complaint is made is subject to absolute privilege 
according to common law. 

The defence under the Visiting Forces Act 1952, can only apply to the claim 
for damages for injurious falsehood and not to that for libel. The two issues are 
however inextricably bound up. As to absolute privilege, the defendant has to 
establish that he was acting in the course of his employment and that all the 
facts which he sets up, which are disputed, are true. The defence of absolute 
privilege is so implausible as not to be a proper matter for decision as a pre
liminary issue. The issue is at every stage whether the defendant was acting 
reasonably and properly or whether he was trying to injure the plaintiff. 

It has not been decided how far down the hierarchy of officials the doctrine of 
absolute privilege applies or whether it applies to a communication from one 
civil servant to another. In Dawkins v. Lord Paulett where the defendant was the 
plaintiff's superior military officer, there was a majority of two judges to one that 
the defence of absolute privilege applied, Cockburn, C.J., dissenting2. The point 
is still open before the House of Lords: see Fraser v. Balfour3, per Lord Finlay. 
L.C.•. In order to see whether a man is acting in the course of his duty, his whole 

• Visiting Forces Act 1952, s.6: "No proceedings shall be entertained by any United Kingdom 
court with regard to the pay of any person in respect of service as a member of a visiting force 
or as a member of a civilian component of such a force, with regard to the terms of such 
service or with regard to a person's discharge from such service." 

t (1869) L.R. 5 Q.D. 94. 
2 ibid. tOO. 
3 (1918) 34 T.L.R. 502. 
4 ibid.503. 
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conduct and motive must be examined. It is very doubtful whether the defence 
of absolute privilege for acts of state applies below the highest levels. The whole 
qu~stion on absolute privilege depends on the issue whether the defendant was 
actmg in the course of his duty. There is no chance of deciding the whole case by 
the trial of a preliminary issue. 

Peter Bristow, Q.C. and Nigel Bridge for the defendant. It is not sought to 
arg.ue that section 6 of the Visiting Forces Act 1952, applies to the cause of 
~ctton in libel. The question is whether it is convenient and desirable to have the 
Issue of the defence of absolute privilege raised in the pleadings decided as a 
preliminary issue in order to save the great expense involved in a full trial. 

The defence of absolute privilege is not restricted to libel actions. It is based 
upon the principle that there may be matters and circumstances which require 
~omplete secrecy. Ultimately it is based on the interests of the state; that where 
It applies, under no circumstances can the motive with which an officer acts be 
enquired into. The evil which the defence of absolute privilege is aimed at is that 
of enquiry into matters which public policy says should not be enquired into. 
In cases of absolute privilege, motive must not be the subject of enquiry. 

~n the case of absolute privilege, one of the matters which is not to be en:. 
qutred into is whether an officer was properly doing his duty or not. The 
averments here bring the defendant's actions within the field of ostensible 
~Uthority. His motives of his actions in the course of his ostensible duty are 
ureJevant. 

As to the authorities affecting the scope of the principle of absolute privilege: 
see Dawkins v. Lord Pau/et5 Dawkins v. Lord Rokeby6, Chatterton v. Secretary 
of State for India in CounciJ7, which only goes to the basis of privilege and is not 
a military case; Bottomley v. Broughams and Fraser v. Ba/four9. In Szalatney
St'!cko v. Finkl o it was envisaged that there might be circumstances in which the 
Pnnctple of absolute privilege might extend beyond our own forces. Gibbons v. 
Du.ffe//11 is an Australian case where a report by police was held not to be 
absolutely privileged. It is necessary to look at the factual circumstances of each 
case to see how the doctrine has been evolved; particularly does this apply to 
such matters as "the scope of duty" and "deliberate lies''. The whole object of 
the ~octrine of absolute privilege is to cover circumstances in which the deliber
ate har, who is abusing the occasion, is to be protected. In Chatterton's case12, 
ther~ was an allegation of conduct which in one sense was wholly outside the 
ambtt of duty yet it was held to be protected. 

[ Diplock, L.J., What are the circumstances which make the occasion one of 
absolute privilege?] 

. In each case on~ looks to see whether an official was acting in circumstances 
•n wh!ch prima facie he was acting under his official hat. No more than that. 
Ev~n ~fthe defendant here was acting deliberately and maliciously to secure the 
plaintiff's dismissal, there was a case of absolute privilege. Once it is conceded 

s L.R. 5 Q.B. 94. 
6 (1873) L.R. S Q.B. 255. 7 1895 2 Q.B.189; II T.L.R. 
: ro8J I K.B. 584, 581; 24 T.L.R. 262. 

4T.L.R.502. 
:~([::47}) K.B.t; 62T.L.R. 573; [1946] 2Ail E.R. 231, C.A. 

32 47 C.L.R. 520. 12 [1895] 2 Q.B. 189. 
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that the defence of qualified privilege may apply, then absolute privilege applies 
if the circumstances cover it. The onus is on the defendant to show that the 
point of law which he wants to be decided as a preliminary point is a proper 
point. 

Leonard Lewis in reply. The defendant's argument can be reduced to a sub
mission that in the circumstances of this case the doctrine of absolute privilege 
applies although the facts have not yet been ascertained. The argument for the 
defendant is based on a number of cases where the facts are remote from the 
facts of this case; so remote that the court would have to proceed analogy. 
In Chatterton's case12, the plaintiff appeared in person. In Royal Aquarium and 
Summer and Winter Garden Society v. Parkinson13 Lopes, L.J., said14 that the 
ambit of absolute privilege ought not to be extended. 

Lord Denning, M.R. Mr. Richards, the plaintiff, was a civilian employed 
by the United States Air Force in their office of special investigations in this 
country. He was described as a civilian investigative officer. That means that he 
was in the security service. The defendant, Colonel Naum, was a colonel in the 
United States Air Force and the commander of the office of special investiga
tions. In September 1963, Colonel Naum reported to the general that Mr. 
Richards was redundant. Thereupon Mr. Richards was dismissed from the 
service. He appealed to higher authority. While his appeal was pending, Colonel 
Naum wrote a directive addressed to Mr. Richards telling him to read through 
particular regulations, in particular the regulations dealing with subversive 
activities. That letter was published to the typist and other people handling it. 
It is said also to have been put on Mr. Richards' file. 

In these circumstances Mr. Richards has brought an action in the courts in 
this country against Colonel Naum. He alleges that the original report (that he 
was redundant) was an injurious falsehood, maliciously made with intent to get 
him dismissed and that he was discharged in consequence. He also alleges that 
the directive was a libel on him and actionable here, because it conveys the 
innuendo that he was suspected of subversive activities. Colonel Naum, through 
his advisers, denies the allegations. He also prays in aid two points of law which 
he says are available to him so as to avoid a long and difficult trial. 

The first point is that under the Visiting Forces Act 1952, s. 6, it is enacted 
that no proceedings shall be entertained by any United Kingdom court with 
regard to a person's discharge from the service of a visiting force. That point 
may be quite arguable in regard to the claim for injurious falsehood, but as far 
as I can see it is almost unarguable in regard to the directive which is said to be a 
libel. 

The second point made on behalf of Colonel Naum is that the communica
tions were absolutely privileged in the courts un~der the common law of England, 
and therefore he is not liable to be used for them. Colonel Naum asks for this 
point to be considered as a preliminary point: because if it is right, it puts an end 
to the whole action. 

The authorities do show that a report by a very senior military or naval officer 
to his superior is absolutely privileged. But nothing else is settled. It is doubtful 
whether reports by the middle or lower ranks of the army and navy are abso
lutely privileged. The middle ranks of the police do not appear to be absolutely 

13 [1892] I Q.B. 431; 8 T.L.R. 352, C.A. 
14 [1892) I Q.B. 431,451. 
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privileged. It had been held by the High Court of Australia that a report made 
by an inspector of police to his superior officer is not absolutely privileged: see 
Gibbons v. Duffell'. It is a nice question whether the secret service should be 
t~eated like the police force or like the army or navy. Apart from these difficul
ties about our own English Forces in this country, it is very difficult to say how 
far this absolute privilege applies to the visiting forces of a friendly foreign power. 
In Szalatner Stacho v. Fink2, a letter written in England by a senior Czecho
slovakian officer to his Government was held not to be the subject of absolute 
privilege. 

The uncertainty about this privilege is such that I would quote Fraser v. 
Balfour3, when a lieutenant-commander brought an action against the First 
Lord, Lord Finlay, L.C., said4: 

"That question was therefore still open, at all events in that House 
(of Lords). It involved constitutional questions of the utmost gravity and 
a decision upon it should be given only when the facts were before the 
House in a complete and satisfactory form." 

~v~ry word of that applies to this case. If this issue were determined as a pre
hmmary issue, the preliminary point might go to the House of Lords. They might 
say: "You must get the facts before we decide the law." Rather than put the 
parties to all that expense (and, I may add, delay), I think we should have the 
~acts ascertained in the trial court before the difficult and important point oflaw 
IS decided. 

This is not a case which should be delayed. The events took place at the end 
of 1963. The action was stared in February 1964. Here we are nearly three years 
later. It seems to me an action such as this should come on with the utmost 
expedition, and not be delayed by arguments on points of law. 

I would add this. It was said in the course of the argument that both sides 
w?uld wish this case to be tried by a jury. Although I know there is a right to 
trtal by jury, the case is so complicated that I would suggest that it would be in 
the best interests of everybody to have it tried by a judge alone. 

I would allow this appeal and refuse the application to have these points tried 
as preliminary points. 

Diplock, L.J. I agree. The English cases, which are sparse, show that, at any 
rate as far as servants of foreign states in this country are concerned, the circum
stances in which the occasion of publication by one such servant to another is 
~bsolutely privileged, are obscure. The facts which, when the matter is gone 
Into, may turn out to be relevant in order to decide whether the occasion is 
privileged or not, facts, for instance, as to the rank of the publisher and the 
publishee, the function of each and the purpose of the communication, may call 
for an investigation of fact much more particularised than those that appear at 
present in the statement of claim. I, therefore, agree with the Master of the Rolls 
that in those circumstances it is not appropriate that the issue should be tried in 
advance. 

1 (1932) 47 C.L.R. S20. 
~ (l~~47 K.B. I; 62T.L.R. S73; [1946) 2AII E.R. 231, C.A. 
4 

b 18) 34 T.L.R. 502. 
"ld., 503. 
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I also agree entirely with the Master of the Rolls that it would be a misfortune 
if this case fell to be tried by a jury because the issues of law and of fact are so 
closely intermingled that a jury would, I think, only be bemused by the number 
of special verdicts which it would have to find. 

Russell, L.J. I agree. The order for a preliminary trial of the point under the 
Visiting Forces Act 1952, is now no longer supported and obviously it was 
wrongly made. 

To win on the other point of absolute privilege the defendant must succeed in 
extending the policy of conferring absolute privilege beyond the cases as they 
now stand. I think it unsatisfactory that any such question should be decided 
except on the basis of fully ascertained facts in a particular case. 

As to the question of trial by jury or trial by judge alone, of course the parties 
must be advised by their advisers, but I also have a strong suspicion that, if this 
case comes to trial, to have a jury will invite a whole series of applications for a 
fresh trial. 

Appeal allowed with costs. No order for trial of preliminary points. 
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APPENDIX I 
(Para. 9) 

(i) ORGANISATIONS AND INDIVIDUALS WHO COMMUNICATED 
WITH THE COMMITTEE AND SUBMITTED MEMORANDA OR 

OFFERED COMMENTS ON THE LAW OF DEFAMATION 

Ackner, The Honourable Mr. Justice 
Allen & Overy 
Associated Newspapers Group Ltd. 
Avonside, The Right Honourable Lord 

Bar Council 
*Bean, The Honourable Mr. Justice, O.B.E. 
Bethell, Lord 
Black, Mr. R. 
BI~m-Cooper, Mr., L.J., Q.C. 
Bnstow, Dr. Jane 
Bristow, The Honourable Mr. Justice 
Br!t!sh Broadcasting Corporation 
Bntish Federation of Master Printers 
Bromley, Mr. L., Q.C. 
Broome, Captain J. 
Browne, The Honourable Mr. Justice, O.B.E., T.D. 
Buckley, The Right Honourable Lord Justice, M.B.E. 

Cantley, The Honourable Mr. Justice, O.B.E. 
Carey-Evans, Mr. D. L. 
Carter-Ruck, Mr. P. F. 
Cert, Mr. R. 
Clyde, The Right Honourable Lord 
Confederation of British Industry 
Corner, Mr. G. 

Daily Express 
Dun and Bradstreet 
Duncan, Mr. Colin, M.C., Q.C. 

Faculty of Advocates 
Financial Times 
Fletcher, Mr. R. J. 

Gardiner, The Right Honourable Lord 
Geddes, Mr. D. 
Goulding, The Honourable Mr. Justice 
Graham-Green, Chief Master G.J., T.D. 
Guardian, The 
Guest, The Right Honourable Lord 

• The Honourable Mr. Justice Bean has since died. 
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High Court Journalists' Association 
Hodder-Williams, Mr. P., O.B.E. 
Hoolahan, Mr., A. T., Q.C. 

Independent Television Companies Association 
Institute of Journalists 
International Association for Mass Communication Research 
International Publishing Corporation 
lremonger, Mr. T. L. 

"Justice" 

Law Officers Department 
Law Society 
Law Society of Scotland 
Lawton, The Right Honourable Lord Justice 

Martin, Andrew, Q.C. 
Megaw, The Right Honourable Lord Justice, C.B.E., T.D. 
Medina, Mr. Harold R. (Jnr.) 
Menzies, John (Holdings) Ltd. 
Murray, Mr. R. 

National Association of Trade Protection Societies 
National Union of Journalists 
Newspaper Society 
News of the World 

Observer 

Patten Bridge & Co. 
Pearce, The Right Honourable Lord 
Pearson, The Right Honourable Lord, C.B.E. 
Periodical Publishers Association 
Press Council 
Publishers Association 

Scottish Daily Newspaper Society, Editorial Committee 
Schayek, David & Co. 
Shawcross, The Right Honourable Lord, Q.C. 
Skelhorn, Sir Norman, K.B.E., Q.C. 
Slim, Mr. H. 
Smith, Professor T.B., Q.C. 
Smith, W. H. & Sons Ltd. 
Society of Authors 
Society of Writers to The Signet 
Spectator, The 
Spurrier, Mrs. F. 
Stable, The Right Honourable Sir Wintringham, M.C. 
Stock Exchange, Council of the 
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Talbot, The Honourable Mr. Justice 
Taylor, Mr. H. A., C.B.E. (Member of the Porter Committee) 
Thesiger, The Honourable Mr. Justice, M.B.E. 
Thompson, Master D. R., C.B. 
Times Newspapers 
Translators Association of Society of Authors 

•veale, The Honourable Mr. Justice 

Weir, Mr. J. A. 
Wheeler, Mr. G. C. D. 
Whipp, Mr. R. E. 
Whitehead, Mr. W. J. 
Wilberforce, The Right Honourable Lord, C.M.G., O.B.E. 

(ii) WITNESSES WHO GAVE ORAL EVIDENCE 

Associated Newspaper Group Ltd. 

Bar Council 

Black, Mr. R. 
Blom-Cooper, Mr., L.J., Q.C. 
Blundell, Sir Denis, G.C.M.G., K.B.E. 
Bristow, The Honourable Mr. Justice 
British Broadcasting Corporation 

British Federation of Master Printers 

Cameron, The Honourable Lord, D.S.C. 
Carter-Ruck, Mr. P. F. 
Clinton Davies, Mr. S., M.P. 

Mr. J. H. L. Royle 
Mr. D. C. W. Walsh 

Mr. L. J. Bromley, Q.C. 
Mr. B. T. Neill, Q.C. 
Mr. R. L. A. Goff, Q.C. 
Mr. M. E. I. Kempster, Q.C. 
Mr. L. Brittan, M.P. 
Mr. R. S. Alexander, Q.C. 
Mr. A. P. Leggatt, Q.C. 

Mr. J. C. Crawley, C.B.E. 
Mr. E. C. Robbins, C.B.E. 
Mr. C. Shaw 
Mr. E. H. Dixon 
Mr. V. H. Ridler, C.B.E. 

Daily Express Mr. A. W. R. Edwards 
Denning, The Right Honourable Lord 
Dilhorne, The Right Honourable Viscount 
Duncan, Mr. Colin, Q.C., M.C. 

Emslie, The Right Honourable Lord, M.B.E. 
(The Lord President) 

• The Honourable Mr.Justicc Veale has since died. 
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Faculty of Advocates 
Financial Times 
Fletcher, Mr. R. J. 

Gardiner, The Right Honourable Lord, 
Goodman, Lord, C.H. 
Gould, Mr. R. D. (Sheriff Clerk, Edinburgh) 
Graham-Green, Chief Master G. J., T.D. 

High Court Journalists' Association 
Hodder-Williams, Mr. P., O.B.E. 
Hoolahan, Mr. A. T., Q.C. 

Independent Television Companies 
Association 

Institute of Journalists 

International Publishing Corporation 
lremonger, Mr. T. L. 

"'Justice" 

Law Society 

Law Society of Scotland 

Lewis, Mr. P. S. C. (Editor of Gatley on 
Libel and Slander) 

Maxwell, Mr. P., Q.C. 
Medina, Mr. Harold R. (Jnr.) 
Menzies, John (Holdings) Ltd. 

Milmo, The Honourable Mr. Justice 
Moore Harness Ltd. 
Murray, Mr. R. 
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Mr. I. C. Kirkwood, Q.C. 
Sir Gordon Newton 

Mr. F. Goldsworthy 

Sir. Geoffrey Cox, C.B.E. 
Mr. A. Leighton Davis 
Mr. A. W. Pragnell, O.B.E., 

D.F.C. 
Mr. N. Ryan 
Mr. A. Lucas 
Mr. W. Rees-Mogg 
Mr. G. Glenton 
Mr. H. Douglas 
Mr. P. S. Easton 

The Right Honourable 
' Lord Gardiner 
Mr. P. F. Carter-Ruck 
Mr. B. Anns, Q.C. 

Mr. G. A. McDonald 
Mr. P. F. Carter-Ruck 
Mr. C. J. 0. Maggs 

Mr. A. Macleod, C.B.E. 
Mr. J. Henderson 
Mr. K. MacGregor 

Mr. J. M. Menzies 
Mr. Callaghan 

Mr. J. F. Harness 



J 

National Union of Journalists 

News of the World 

Newspaper Society 

Patten Bridge & Co. 
Periodical Publishers Association 

Press Council 

Private Eye 

Publishers' Association 

Rawlinson, The Right Honourable, 
Sir P~ter, Q.C., M.P. 

Reynolds, The Honourable Mr. Justice 
(of New South Wales) 

Robertson, The Honourable Lord, T. D. 

Salmon, The Right Honourable Lord 
Schayek David & Co. 
Shaw, The Honourable Mr. Justice 
Slim, Mr. H. 
Smith, Professor T. B., Q.C. 
Smith, W. H. & Sons Ltd. 

Society of Authors (Translators 
Association) 

Society of Writers to H. M. Signet 

Stevenson, The Right Honourable 
Mr. Justice Melford 
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Mr. E. Blott 
Mr. H. Pearson 
Mr. T. Simpson 
Mr. H. R. Douglas 
Mr. J. Hinchcliffe 
Mr. R. M. Taylor 
Mr. A. Stuart· 
Mr. P. Harland 
Mr. J. Clement Jones, C.B.E. 
Mr. C. Gordon Page 

Mr. P. E. Bridge 
Mr. E. Pickering 
Mr. P. Mason 
Mr. A. Howard 
Mr. G. Gale 
The Right Honourable 

Lord Pearce 
Mr. H. Bate, O.B.E. 
Mr. S. Jacobson, M.C. 
Mr. N. S. Paul 
Mr. R. lngrams 
Mr. P. Foot 
Mr. C. Monteith 
Mr. R. Barker 

Mr. D. M. S. Schayek 

Mr. C. H. W. Troughton, 
C.B.E., M.C., T.D. 

Mr. J. H. Wise 
Mr. G. D. Astley 
Mr. P. Falla 
Mr. H. Norden 
Mr. R. M. Urquhart 
Mr. G. Presslie 



*Tangley, Lord, K.B.E. 
Taylor, Mr. H. A., C.B.E. (Member 

of the Porter Committee) 
Times Newspapers 

Weir, Mr. A. J. 
Wheeler, Mr. G. C. D. 

Mr. J. Evans 

(iii) ORGANISATIONS WIDCH WERE INVITED TO 
SUBMIT A MEMORANDUM BUT DID NOT DO SO 

British Institute of International and 
Comparative Law 

Council for Civil Liberties 

Trades Union Congress 

• Lord Tangley has since died. 
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APPENDIX II 

A SELECT BIBLIOGRAPHY 

1. General-Reports 

Report of the Select Committee of the House of Lords on the law of Defamation 
and Libel, 1843. 

Report of the Royal Commission to enquire (inter alia) into the procedure of the 
Court of Session (1926) (Chairman, Lord Clyde) . 
.. In!erim Reports of the Law Revision Committee on (inter alia) the legal maxim 

act1o personalis moritur cum persona" (1934) (Chairman, Lord Hanworth). 
Report of the Committee on the Law of Defamation (1948) (the Porter Committee 

Report) (Chairman, Lord Porter). 
Report on Civil Jury Trials in Scotland (1959) (Strachan Report) (Chairman, Lord 

Strachan). 
Report of the Departmental Committee on Jury Service (1965) Cmnd. 2627-

(Chairman: The Right Honourable Lord Morris of Borth-y-Gest, P.C., C.B.E., 
M.C.). 

Report of a joint working party of "Justice" and the British Committee of the 
International Press Institute on "The Law and the Press" (1965). 

First Report of the Joint Committee on the Publication of Proceedings in Parliament 
(1969) (H.L. 26; H.C. 48). 

Second Report of the Joint Committee on the Publication of Proceedings in Parlia· 
ment (1970) (H.L. 109; H.C. 261). 

Report of the Committee on Privacy (1972) Cmnd. 5012 (Chairman: The Right 
Honourable Kenneth Younger). , 

"Living it Down", a report of a Committee set up by "Justice", the Howard League 
of Penal Reform, and the National Association for the Care and Resettlement of 
Offenders, to consider the problem of old convictions (1972) (Chairman: The Right 
Honourable Lord Gardiner). 

Report of the New South Wales Law Reform Commission on Defamation (1971) 
(Chairman: The Honourable Mr. Justice Reynolds). 

Repart of the Committee on Hospital Complaints Procedure (H.M.S.O. 1973) 
(Chairman: Sir Michael Davies). 

2. Legal Textbooks and Publications 
Bowstead-The Law relating to Agency. 
Carter-Ruck-Libel and Slander. 
Devlin-The Hamlyn Lectures (Trial by Jury). 
Fraser on The Law of Libel and Slander-7th Edition. 
Gatley on Libel and Slander-7th Edition. 
G/egg on Reparation-4th Edition. 
Holdsworth-History of English Law. 
Holt on Libel-2nd Edition. 
Hudson•s Treatise on the Star Chamber. 
Matthews Qfld Ou/ton-Legal Aid and Advice. 
Odgers-Digest on the Law of Libel and Slander. 
Pollock on the Law of Torts. 
Rubinstei11-"Wicked, Wicked Libels". 
Salmond on the Law of Torts-15th Edition. 
Spencer Bower on Actionable Defamation. 
Winfield on the Law of Torts. 
Erskine•s Institute of the Law of Scotland. 
Stair•s Institutions of the Law of Scotland. 
Walker-on Delict. 

231 



Cambrian Law Review: Volume 2, 1971: The Honourable Lord Kilbrandon: The Law 
of Privacy in Scotland. 
Law Guardian: Article entitled "The Law of Libel: What Need for Change?" by 
David Hirst Q.C. 
The Solicitors Journal: Article "Defamation Defamed" by Shaw Qifton (May 1971). 
The Law Quarterly Review: Article entitled "A Chapter of Accidents in the Law of 
Libel" by Professor Holdsworth (January 1941). 
The Cambridge Law Journal, November 1972, Article by Mr. J. A. Weir. 
A selection of reports of decisions of the United States Courts submitted by Mr. Harold 
Medina (Junior) on the United States Law of Libel concerning discussions or com
munications on matters of public interest. 
International Association for Mass Communications Research-Papers on the Inter
national right of reply (1973). 

3. Parliamentary Debates 
Hansard: (House of Commons), 6th June, 1886. 
Hansard: (House of Lords) The Press and the Law, 25th May 1966. 
Hansard: (House of Commons), 31st July 1963 and 5th June 1967-Question and 
speech by Mr. T. L. Iremonger, M.P., as to amendment of Defamation Act 1952. 
Hansard: (House of Lords)-Debate on second reading of Rehabilitation of Offenders 
Bill 1st February 1973. 
Hansard: (House of Lords)-Debate on Bankruptcy Law, 8th February 1973. 
Hansard: (House of Commons )-Questions on Legal Aid for Libel actions addressed 
to Mr. H. M. Attorney-General by Mr. Ointon Davis M.P.-2lst February 1972 
and 19th March 1973. 
Hansard: (House of Lords)-Debate in Committee on Rehabilitation of Offenders 
Bill 8th March 1973. 
Hansard: (House of Commons)-Questions addressed to the Attorney-General by 
Mr. Evelyn King relating to the privileges of counsel during the course of legal pro
ceedings, 19th March 1973. 
Hansard: (House of Lords) Debate on Report of Committee on Privacy 6th June 
1973 . 
.flansard: (House of Commons) Debate on Second Reading of Rehabilitation of 
Offenders Bill, 25th January 1974. ' 
Hansard: (House of Commons) Debate on Second Reading of new Rehabilitation of 
Offenders Bill, 3rd May 1974. 
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APPENDIX III 

Draft Defamation Bill 

ARRANGEMENT OF CLAUSES 
Clause 

I. Action for defamation. 
2. Action for malicious falsehood and other actions. 
3. Legal innuendo. 
4. Defence of truth. 
S. Defence of comment. 
6. Reports of proceedings in court. 
7. Proceedings in Parliament. 
8. Qualified privilege. 
9. Defeat of qualified privilege. 

10. Translations. 
II. Publication of certain particular matters to have qualified privilege. 
I2. Infection by joint publishers. 
13. Unintentional defamation. 
I4. Multiple publication. 
IS. Innocent dissemination by printer. 
16. Protection for book publisher and author. 
I7. Actions by trading corporations and other bodies. 
18. Assessment of damages. 
I9. Mitigation of damages. 
20. Action in Scotland without conclusion for damages or interdict. 
21. Effect of death on actions. 
22. Defamation of the dead. 
23. Jury trials. 
24. Awards of damages in jury trials. 
25. Limitation of actions. 
26. Limitation of actions in Scotland. 
27. Striking-out and dismissal of actions. 
28. County court jurisdiction. 
29. Legal aid. 
30. Legal aid in Scotland. 
31. Consolidation of actions. 
32. Agreements for indemnity. 
33. Limitation on privilege at elections. 
34. Criminallibel. 
35. Interpretation. 
36. Saving for rules of law. 
37. Proceedings affected and saving. 
38. Application of Act to Scotland. 
39. Rules of court. 
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Clause 
40. Repeals. 
41. Short title, commencement and extent. 

SCHEDULES: 

Schedule 1-Special categories of reports and statements having 
qualified privilege. 

Schedule 2-Enactments repealed. 
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Defamation Bill 

DRAFT 

OFA 

BILL 
TO 

MAKE fresh provision in the law relating to defamation, 
malicious falsehood and criminal libel; and for purposes 
connected therewith. 

BE .IT ENACfED by the Queen's most Excellent Majesty, by and with the 
adv1ce and consent of the Lords Spiritual and Temporal, and Commons, in this 
Present Parliament assembled, and by the authority of the same, as fo1lows:-

A.D.1975 

1.:-(1) Defamation for the purpose of civil proceedings shall consist of the Action fpr 
~ubhcation to a third party of matter which in all the circumstances would be defamation, 
hkely to affect a person adversely in the estimation of reasonable people generally; 
and "action for defamation" shall be construed accordingly. 

(2) It shall no longer be competent for a plaintiff to bring an action for libel 
or an action for slander. 

(3) In an action for defamation it shall not be necessary for the plaintiff to 
alflege or prove special damage, except as provided by sections 17(1) and 21(3) 
o this Act. 

2.-(J) In an action for malicious falsehood, slander of title or slander of Action for 
~Oods, it shall not be necessary to allege or prove special damage if the publica· malicious 
bon o.r the matter in respect of which the action is brought is likely to cause ~~::3:n~d 
J>ecumary damage to the plaintiff. · 

(2) In an action in Scotland in respect of words not involving insult or damage 
~0 reputation, it shall not be necessary to aver or prove specific pecuniary loss 
If the charges-

(a) contained in the matter published, and 
(b) complained of in the action, 

are likely to cause pecuniary loss to the pursuer. 

3. A claim in defamation based on a single publication and relying both on Legal 
the natural and ordinary meaning of words and on a legal innuendo shall innuendo. 
COnstitute a single cause of action. 

4.-(1) The defence in relation to an action for libel or slander known before Defence of 
the commencement of this Act as the defence of justification shalJ, in relation to truth. 
an action for defamation brought after the commencement of this Act, be known 
as the defence of truth. 

(2) Where an action for defamation has been brought in respect of the 
\Vhole or any part of matter published, the defendant may allege and prove the 
truth of any of the charges contained in such matter and the defence of truth 
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shall be held to be established if such matter, taken as a whole, does not 
materially injure the plaintiff's reputation having regard to any such charges 
which are proved to be true in whole or in part. 

5.-{1) The defence in relation to an' action for libel or slander known before 
the commencement of this Act. as the defence of fair comment on a matter of 
public interest shall, in relation to an action for defamation brought after the 
commencement of this Act, be known as the defence of comment on a matter 
of public interest (in this Act referred to as the "defence of comment"). 

(2) In an action for defamation in respect of words including or consisting of 
expression of opinion, a defence of comment_:_ · · 

(a) shall not fail by reason only that the defendant has failed to prove the 
truth of every relevant assertion of fact relied on by him as a foundation 
for the opinion, provided that such of the assertions as are proved to be 
true are relevant and afford a foundation therefor; 

(b) shall be defeated-
(i) in respect of a defendant who is the author of the matter containing 

the opinion, if the plaintiff proves that the opinion expressed was 
not the defendant's genuine opinion, and 

(ii) in respect of any other defendant, if the plaintiff proves that the 
opinion expressed was not, and was not believed by that defendant 
to be, the genuine opinion of the author. 

(3) Any rule of law which provides that the defence of fair comment on a 
matter of public interest in an action for libel or slander shall be defeated if the 
plaintiff proves malice on the part of the defendant shall cease to have effect. 

(4) The defence of comment in an action for defamation shall not be limited 
or otherwise affected by the fact that base or sordid motives have been attributed 
to the plaintiff. 

(5) Nothing in this section shall affect the liability of the defendant in an 
action for defamation for the acts of his servant or agent. 

6. For the avoidance of doubt, the publication of a fair, accurate and 
contemporaneous report in any newspaper or broadcast programme of any 
proceedings in public before a court (including a court-martial and a tribunal 
or inquiry recognised by law and exercising judicial functions) in any part of 
the United Kingdom, or in the Channel Island or the Isle of Man, shall be 
protected by absolute privilege. 

7.-{1) Proceedings in Parliament shall be protected by absolute privilege. 
(2) Where proceedings in Parliament are being broadcast by television or 

sound broadcasting-
(a) where the broadcast is live, the transmission of the words spoken by a 

member of either House of Parliament shall be protected by absolute 
privilege, and the transmission of the pictures by television shall be 
protected by qualified privilege; 

(b) where the broadcast is not live, the transmission shall be protected by 
qualified privilege. _ 

(3) Command papers shall be protected by qualified privilege. 
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(4~ The publication of a fair and accurate report of proceedings in public in 
Phar!Jament shall be protected by qualified privilege but nothing in this section 
s all be taken to affect the provisions of the ParliamentarY Papers Act 1840. 

(5) In any civil or criminal proceeding in respect of the publication of any 
extract from or abstract of any report, paper, votes or proceedings published by 
o~de~ or by the authority of either House of Parliament, it shall be lawful to 
ghaJve m evidence such report, paper, votes or proceedings, and such publication 
s ll be protected by qualified privilege. 

(6) For the purpose of the defence of absolute privilege in an action or 
P~osecution for defamation, the expression "proceedings in Parliament" shall 
Without prejudice to the generality thereof include-

(a) all things said, done or written by a member or officer or by any person 
ordered or authorised to attend before either House of Parliament, in 
or in the presence of such House and in the course of a sitting of such 
House and for the purpose of the business being or about to be 
transacted, wherever such sitting may be held and whether or not it be 
held in the presence of strangers to such House: 

Provided that the expression "House" shall be deemed to include any 
committee, sub-committee or other group or body of members or 
members and officers of either House of Parliament appointed by or 
With the authority of such House for the purpose of carcying out any 
of the functions of or of representing such House; and 

(b) all things said, done or written between members or between members 
and officers of either House of Parliament or between members and 
Ministers of the Crown for the purpose of enabling any member or any 
such officer to carey out his functions as such, provided that publication 

. thereof be no wider than is reasonably necessary for that purpose, 
In this subsection, "member" means a member of either House of Parliament; 
and "officer of either House of Parliament" means a person, not being a member, 
Who~ duties require him from time to time to participate in proceedings in 
~arbament and who, in the opinion of the court, should be entitled in the public 
!nterest to the same absolute privilege in relation to an action or prosecution 
•Or defamation as a member. 

8.-{t) Subject to the following provisions of this section, the publication of Qualified 
any such report or other matter as is mentioned in Schedule 1 to this Act shall privilege. 
be protected by qualified privilege. 

(2) In an action for defamation in respect of the publication of any such 
report or other matter as is mentioned in Part II of Schedule 1 to this Act, the 
Provisions of this section shall not be a defence if it is proved that the defendant-

(a) has been requested by the plaintiff to publish at the defendant's expense 
and in such manner as is adequate or reasonable in the circumstances a 
reasonable letter or statement by way of explanation or contradiction, 
and 

(b) has refused or neglected to do so or has done so in a manner not adequate 
or not reasonable in the circumstances. 

(3) Nothing in this section shall be construed as protecting the publication of
(a) any matter the publication of which is prohibited by Jaw; 
(b) any matter which is not of public concern and the publication of which 

is not for the public benefit; or 
(c) any blasphemous or obscene matter. 
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9.-{1) The defence of qualified privilege shall be defeated if the plaintiff 
proves that the defendant in making the publication complained or took improper 
advantage of the occasion of publication giving rise to the privilege. 

(2) Any rule of law which provides that the defence of qualified privilege in 
any action for libel or slander shall be defeated if the plaintiff proves malice on 
the part of the defendant shall cease to have effect. 

10. Publication by any person of a translation by him, whether oral or 
written, shall be protected by qualified privilege provided that the words 
complained of have been translated in accordance with the sense and substance 
of the original. 

11.-{1) Publication by a credit reference agency of matter issued in the 
ordinary course of the business of the agency shall be protected by qualified 
privilege. 

(2) Publication in a technical or scientific journal approved by and registered 
with the Secretary of State of an article of a technical or scientific nature shall be 
protected by qualified privilege. 

t:z.-{1) In an action for defamation in respect of matter which includes or 
consists of expression of opinion, the defence of comment shall not fail by 
reason only of the fact that the opinion expressed by any person jointly respon
sible with the defendant for the matter published (whether or not that person is 
also a defendant in the action) is proved not to be his genuine opinion. 

(2) The defence of qualified privilege shall not fail by reason only of the fact 
that any person jointly responsible with the defendant for the publication 
(whether or not that person is also a defendant is the action) is proved to have 
taken improper advantage of the occasion of publication. 

(3) The publisher of a newspaper or broadcast programme shall not be liable 
for the acts of an unsolicited correspondent, whether or not anonymous, who, 
in contributing matter of public interest which has been published in the 
newspaper or programme, has expressed an opinion which is not his genuine 
opinion or has taken improper advantage of the occasion giving rise to a defence 
of privilege. 

(4) Nothing in this section shall affect the liability of the defendant in an 
action for defamation for the acts of his servant or agent. 

13.-{1) A person who has published matter alleged to be defamatory of 
another person may, if he claims that the matter was published by him innocently 
in relation to that other person, make an offer of amends under this section 
(herinafter in this section referred to as an "offer of amends"). 

(2) An offer of amends shall
( a) be in writing; 
(b) be expressed to be made for the purposes of this section; 
(c) affirm that the person who has published the matter in question 

(hereinafter in this section referred to as "the publisher") published the 
matter innocently in relation to the party aggrieved; 
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(d) be made as soon as practicable after the publisher received notice that 
the matter was or might be defamatory of the party aggrieved; and 

(e) include an offer to publish, or join in the publication of, a suitable 
correction of the matter complained of and a sufficient apology. 

(3) If an offer of amends is accepted by the party aggrieved and is duly 
performed, no action for defamation shall be taken or continued by that party 
against the publisher in respect of the publication in question (but without 
prejudice to any cause of action against any other person jointly responsible for 
that publication). 

(4) If an offer of amends is not accepted by the party aggrieved, it shall be a 
defence, in any action for defamation by him against the publisher in respect of 
the publication in question, to allege and prove-

(a) facts and circumstances which establish that the matter was published 
innocently in relation to the plaintiff; 

(b) that the offer made fulfilled the requirements of paragraphs (a), (b), 
(d) and (e) of subse.;tion (2) of this section; and 

(c) that the offer has not been withdrawn. 

(5) For the purposes of this section, matter shall be treated as published by 
the publisher innocently in relation to the party aggrieved if, and only if, the 
following conditions are satisfied, that is to say:-

(a) that a publisher did not intend to publish it of and concerning that party, 
and did not know of circumstances by virtue of which it might be 
understood to refer to him; or 

(b) that the matter was not defamatory on the face of it, and the publisher 
did not know of circumstances by virtue of which it might be understood 
to be defamatory of the party aggrieved, 

and in either case that the publisher exercised all reasonable care in relation to 
the publication; and any reference in this subsection to the publisher shall be 
construed as including a reference to any servant or agent of his who was 
concerned with the contents of the publication. 

(6) Where an offer of amends is accepted by the party aggrieved:-
(a) if the parties do not agree on the form or manner of publication of the 

correction or apology, that question shall be referred to and determined 
by the judge in chambers, whose decision shall be final; 

(b) the court shall in default of agreement between the parties have power 
to order the publisher to pay the costs of the party aggrieved on an 
indemnity basis and any expenses reasonably incurred by that party in 
consequence of the publication in question; 

(c) where there are unsold copies of the published matter in question, the 
court may in default of agreement between the parties make such order 
as it deems appropriate, including inter alia an order-
(i) permitting the continuation or resumption of the distribution of 

such copies unamended; or 

(ii) for the inclusion in such copies of a suitable correction of the 
words complained of; or 

(iii) for the withdrawal of such copies. 
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(7) Where an offer of amends is not accepted by the party aggrieved and he 
brings or continues an action for defamation, claiming damages, the court, if 
satisfied prima facie that the complaint of the party aggrieved is of an insubstantial 
nature, may order him to give security for costs. 

(8) An offer of amends which is not accepted by the party aggrieved shall not 
be construed as an admission of liability on the part of the publisher and shall 
not, without the consent of the publisher, be referred to in an action for defama~ 
tion brought against him in respect of the publication in question. 

14. Where an action for defamation in respect of matter published has been 
concluded (whether by way of judgment, decree, final order at a trial, settlement 
discontinuance or abandonment), the plaintiff shall not be allowed to take or 
continue any further proceedings against the defendant in that action in respect 
of the said matter except with the leave of the court and on notice to that 
defendant. 

15. Where an action for defamation has been brought against a printer in 
respect of charges contained in matter published, ~t shall be a defence for him 
to prove that:- · 

(a) he did not know that the matter contained the said charges, 
(b) he did not know that the matter was of a character likely to contain 

charges of a defamatory nature, and 
(c) his want of knowledge as aforesaid was not due to any negligence on 

his part. 

16.-(1) Where, in an action for defamation in respect of matter published in 
a book, the plaintiff has expressly or by implication requested the defendant 
to withold, withdraw or correct the book, he shall not be entitled to recover 
additional damages on the ground that the defendant has continued to publish 
or failed to correct the book unless he has given the defendant an undertaking 
that, in the event of the action failing or being struck out or dismissed, he will 
compensate the defendant for any loss sustained by the defendant as a result of 
complying with the request. 

(2) In order to enforce such an undertaking as is referred to in this section, 
the defendant shall bring separate proceedings. 

17.-(1) An action for defamation brought in England and Wales by any of 
the bodies mentioned in paragraphs (a) to (f) of subsection (3) of this section 
shall fail unless that body alleges and proves-

(a) special damage; or 
(b) that the matter published was likely to cause it pecuniary damage 

(2) An action for defamation brought in Scotland by any of the bodies 
mentioned in subsection (3) of this section shall fail unless that body avers and 
proves that the matter published caused it, or was likely to cause it, pecuniary 
loss. 

(3) The bodies referred to in subsections {1) and (2) of this section are:
(a) a trading corporation; 
(b) a non-trading corporation; 
(c) a government department; 
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(d) a local authority; 
(e) a body set up by or under any enactment;. 
en a trade union, 
(g) in Scotland an unincorporate body. 

18.-{1) Damages recoverable in actions for defamation shall be by way of Assessment 
compensation. of damages. 

(2) As from the commencement of this Act it shall not be competent for a 
court to make an award of punitive or exemplary damages in an action for 
libel or an action for slander or an action for defamation, whether any such 
action was brought before or after the commencement of this Act. 

(3) Nothing in this section shall affect the award of aggravated compensatory 
damages. 

19.-{1) In any action for defamation the defendant in mitigation of damages Mitigation 
may give- of damages. 

(a) any general or particular evidence which at the date of the hearing of 
the action has relevance to the charges contained in the matter published; 

tb) evidence that the plaintiff has-
(i) recovered damages, or brought an action for damages, for libel or 

slander or defamation in respect of the publication of charges to 
the same effect as the charges in respect of which the first-mentioned 
action is brought, or 

(ii) received' or agreed to receive compensation in respect of any such 
publication. 

{2) Any rule of law which limits the evidence which may be given in mitigation 
of damages by the defendant in an action for defamation to evidence relating to 
the general bad reputation of the plaintiff shall cease to have effect. 

20. It shall be competent in Scotland for an action for defamation to be brought 
for declarator that matter published is defamatory of the pursuer notwithstanding 
that there is in the action no conclusion for damages or interdict. 

21.-{1) A cause of action in respect of defamation shall survive against the 
estate of the defendant in the action of the person who, if he had survived, 
would have been the defendant in the action. 

(2) Where the plaintiff in an action for defamation dies prior to judgment, 
his personal representative shall be entitled to carry on the action and recover 
such damages as could have been recovered by the plaintiff. 

(3) A cause of action in respect of defamation shall survive in favour of the 
personal representative of a person who has died without bringing an action 
for defamation, but the personal representative shall, in an action for defamation 
brought by him, be entitled to commence and carry on proceedings to the extent 
only of obtaining an injunction and compensation for actual or likely pecuniary 
damage suffered by the deceased or his estate as a result of the defamation. 

241 

Action in 
Scotland 
without 
conclusion 
for damages 
or interdict. 

Effect of 
death on 
actions. 



Defamation Bill 

Defamation of 12.-{1) Where, in relation to a person who has died (hereinafter in this 
the dead. section referred to as "the deceased") a person (hereinafter in this section 

referred to as "the publisher") publishes matter the publication of which would, 
if the deceased had not been dead, have constituted defamation, any of the 
surviving relatives of the deceased referred to in subsection (2) of this section 
shall, within the period of five years beginning with the date of death of the 
deceased, be entitled to bring proceedings against the publisher for-

Jury trials. 

1925c.49. 
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{a) a declaration that the said matter published was untrue; 
(b) an injunction for the remainder of the said period of five years; 
(c) such an aw¥d ·of costs, if any, as to the court seems appropriate; 

but not for damages. 

(2) The relatives of the deceased referred to in this subsection are:
(a) the spouse; 
(b) descendants or ascendants in any degree of relationship; 
(c) brothers and sisters and their descendants in any degree of relationship. 

(3) If more than one of the relatives referred to in subsection (2) of this section 
bring proceedings as aforesaid, the proceedings shall be consolidated unless the 
court shall otherwise order. 

(4) Where proceedings brought under this section have been carried through 
to judgment, no further proceedings may, without the leave of the court, be 
brought or continued under this section in respect of the said matter published. 

13.-{1) Upon application to the court to determine the mode of trial of an 
action for defamation, it shall be in the discretion of the court, in default of 
agreement between the parties, to determine whether the action be tried with or 
without a jury. 

(2) Notwithstanding the provisions of section 31(1)(i) of the Supreme Court 
of Judicature (Consolidation) Act 1925, either party to an action for defamation 
may without leave appeal against a decision of the judge in chambers as to mode 
of trial. 

14.-{1) Subject to the provisions of section 31 of this Act (Consolidation of 
actions), where an action for defamation is tried by a judge with a jury, the 
jury shall determine whether or not the defendant is liable in damages to the 
plaintiff and, if so, whether the damages to be awarded are:-

(a) substantial; 
(b) moderate; 
(c) nominal; or 
(d) contemptuous; 

and the judge shall assess damages accordingly. 

(2) Without prejudice to any other powers vested in it, the Court of Appeal 
shall, on appeal against an award of damages under subsection (1) of this section 
or section 31(2) of this Act, have power in all cases to increase or reduce such 
award or substitute its own award of damages. 
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25.-(1) At the end of the proviso to subsection (1) of section 2 of the Limitations 
Limitation Act 1939 (which subsection provides, among other things, that there ofactions. 
shall be a limitation period of six years for actions founded on simple contract 1939 c.21. 
or on tort) the following proviso shall be inserted:-

"Provided further that in the case of actions for defamation, this subsection 
shall have effect as if for the reference to six years there were substituted a 
reference to three years." 

(2) In the case of actions for defamation, section 22(1) of the said Act of 1939 
(which extends the period of limitation in certain cases of disability) shall-

(a) have effect as if for the words "six years" there were substituted the 
words "three years;" and 

(b) not apply unless the plaintiff proves that the person under the disability 
was not, at the time when the right of action accrued to him, in the 
custody of a parent. 

(3) Where, because the plaintiff did not know the relevant facts, an action for 
defamation has not been brought within the period of three years mentioned in 
subsection (1) or (2) of this section, such an action may with the leave of the 
court and on notice to the proposed defendant be brought within the period of 
12 months from the date on which the plaintiff acquired knowledge of such 
facts; and the court shall have absolute discretion in deciding whether or not 
to grant leave under this subsection. 

(4) Nothing in this section shall affect any cause or right of action which 
accrued before the commencement of this Act. 

26.-(1) No action for defamation shall be brought in Scotland unless it is Limitation 
commenced before the expiration of three years from the date when the right of actions in 
of action accrued. Scotland. 

(2) If on the date when any right of action accrued the person to whom it 
accrued was under legal disability by reason of nonage or unsoundness of mind 
and was not in the custody of a parent, the action for defamation may be brought 
at any time before the expiration of three years from the date when the person 
ceased to be under disability, notwithstanding that the period of limitation under 
subsection (1) of this section has expired. 

For the purposes of this subsection, "parent" includes a step-parent and a 
grandparent and in deducing any relationship an illegitimate person and a 
person adopted in pursuance of any enactment shall be treated as the legitimate 
child of his mother or, as the case may be, of his adoptor. 

(3) In this section, references to the date when a right of action accrued shall 
be construed as references to the date when the publication in respect of which 
the action for defamation is to be brought first came to the notice of the pursuer. 

(4) Nothing in this section shall affect any right of action which accrued 
before the commencement of this Act. 

27.-(1) If an action for defamation has been struck out or dismissed, no Striking-out 
further writ in respect of the same cause of action shall be issued without the and dismissal 
leave of the court. of actions. 
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(2) Where at any time the plaintiff in an action for defamation has not taken 
any step in the action for a period of 12 months, the action shall, on the applica
tion of the defendant, be dismissed for want of prosecution, unless the court on 
cause shown otherwise orders. 

28.-(1) A county court shall have jurisdiction to hear and determine an 
action for defamation as it has jurisdiction by virtue of section 39 of the County 
Courts Act 1959 to hear and determine such actions as are referred to in that 
section; and the said section 39 shall accordingly have effect for the purposes of 
this section with the omission from paragraph (c) of the proviso to subsection 
(1) of the said section 39 of the words "libel, slander." 

(2) A county court shall in an action for defamation have power to grant an 
injunction and a declaration, whether or not damages have been claimed in 
the action. 

29.-{1) Subject to the provisions of this section legal aid may be given-
{a) in connection with proceedings wholly or partly in respect of defamation; 

and 
(b) for the avoidance of doubt in connection with proceedings for slander 

of goods, slander of title and malicious falsehood. 

1974c.4. (2) Schedule 1 to the Legal Aid Act 1974 shall have effect for the purposes of 
this section subject to the omission of paragraph 1 from Part II of that Schedule. 

Legalaidin 30.-(1) Subject to the provisions of this section, legal aid may be given in 
Scotland. Scotland in connection with proceedings wholly or partly in respect of defama

tion, convicium and verbal injury and such actions as are referred to in section 
2(2) of this Act. 

1967 c.43. (2) Schedule 1 to the Legal Aid (Scotland) Act 1967 shall have effect for the 
purposes of this section subject to the omission of paragraph 1 (a) from Part II 
of that Schedule. 

Consolidation 31.-{1) It shall be competent for the court, upon an application by or on 
of actions. behalf of two or more defendants in actions in respect of the same, or substan

tially the same, defamation brought by one and the same person, to make an 
order for the consolidation of such actions, so that they shall be tried together; 
and after such order has been made, and before the trial of the said actions, the 
defendants in any new actions instituted in respect of the same, or substantially 
the same, defamation shall also be entitled to be joined in a common action 
upon a joint application being made by such new defendants and the defendants 
in the actions already consolidated. 

(2) Where actions which have been consolidated under this section are tried 
· by a judge with a jury, then:-

(a) in respect of each such action, the jury shall make separate determina
tions in accordance with the provisions of section 24(1) of this Act as if 
the actions had not been consolidated; and 
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(b) having regard to the said determinations, the judge shall-
(i) assess in one sum the total amount of damages to be awarded to 

the plaintiff in the consolidated actions; and 
(ii) apportion the said sum between and against the defendants in the 

said actions. 

(3) Where actions which have been consolidated under this section are tried 
by a judge without a jury, he shall assess in one sum the total amount of damages 
to be awarded to the plaintiff in the consolidated actions and apportion the said 
sum between and against the defendants in the said actions. 

(4) If the judge awards to the plaintiff the costs of such consolidated actions, 
he shall thereupon make such order as he shall deem just for apportionment of 
such costs between and against the defendants. 

(5) The provisions of this section shall apply to actions for malicious falsehood, 
slander of title and slander of goods as they apply to actions for defamation; 
and references in this section to defamation shall be construed accordingly. 

(6) Nothing in this section shall affect the liability of joint tortfeasors inter se 
or to the plaintiff. 

32. An agreement for indemnifying any person against civil liability for 
defamation in respect of the publication of any matter shall not be unlawful, 
but such an agreement shall be unenforceable if at the time of publication that 
person knew that the matter was defamatory and did not reasonably believe 
that there was a good defence to any action brought in respect of it. 

33. A defamatory statement published by or on behalf of a candidate in any 
election to a local authority or to Parliament shall not be deemed to be published 
on a privileged occasion on the ground that it is material to a question in issue 
in the election, whether or not the person by whom it is published is qualified to 
vote at the election. 
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34.-(l) Liability for criminal libel shall extend to charges contained in matter Criminal 
published- libel. 

(a) by means of broadcasting; or 
(b) in permanent form. 

(2) The defence of comment and the defence of privilege (whether absolute 
or qualified) shall extend to a prosecution for criminal libel as they respectively 
extend to an action for defamation. 

(3) Without prejudice to the provisions of the Newspaper Libel and Registra-
tion Act 1881, a court of summary jurisdiction shall, with the consent of the 1881 c.60. 
defendant, have power to hear and determine a prosecution for criminal libel 
and shall have power to impose on conviction a sentence of imprisonment for a 
period of not more than nine months or a fine not exceeding £500 or both. 

(4) No prosecution for criminal libel shall, without the order of a judge in 
chambers being first applied for and obtained, be brought in respect of any 
matter appearing in a newspaper or periodical publication against any proprietor, 
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publisher, editor or other person responsible for the publication of such 
newspaper or periodical publication, or against any person who (whether or not 
employed by such proprietor) is paid to contribute matter to such newspaper or 
periodical publication; nor shall any prosecution for criminal libel be brought 
without such order in respect of any matter broadcast against the broadcasting 
authority concerned or against any person who (whether or not employed by 
such authority) is paid to present or contribute such matter. 

(S) Any application for such an order as is mentioned in subsection (4) shall 
be made after notice to the person accused who shall have an opportunity of 
being heard against such application. 

(6) The fact that an action for defamation has been brought or concluded 
against any person shall not be a bar to a prosecution of that person for criminal 
libel. 

Interpretation. 35.--(1) In this Act (including Schedule 1 thereto), unless the context otherwise 

Saving for 
rules oflaw. 

requires, the following expressions shall have the following meanings respec· 
tively assigned to them:-

"broadcasting" means broadcasting by means of wireless telegraphy from any 
broadcasting station within the United Kingdom licensed by the Secretary 
of State for Industry to provide broadcasting services for general reception 
and includes simultaneous transmission by telegraphy in accordance with 
a licence granted by the said Minister; and "broadcast programme" means 
a programme broadcast as aforesaid and includes all matter broadcast; 

"the court", in relation to England and Wales, means the High Court or any 
one or more judges thereof, whether sitting in court or in chambers, or any 
master or, in the case of an action for defamation in the county court, the 
county court; and in relation to Scotland means the Court of Session or, 
if an action for defamation is depending in the sheriff court, the sheriff; 

"existing" means existing immediately before the commencement of this Act; 
"matter" includes words, pictures, recording tapes and other records, visual 

images, gestures and other methods of signifying meaning; 
"newspaper" means any paper containing public news or observations thereon, 

or consisting wholly or mainly of advertisements, which is printed for sale 
and is published in the United Kingdom at intervals of not more than 36 
days; 

"publication" means publication by the defendant or his servant or agent in 
any manner and whether or not in permanent form; and "published" shall 
be construed accordingly; 

"report" includes summary; 
"words" includes pictures, recording tapes and other records, visual images, 

gestures and other methods of signifying meaning. 

(2) Any reference in this Act to any enactment shall be construed as a 
reference to that enactment as amended, extended or applied by or under any 
other enactment including this Act. 

36. Subject to the provisions of this Act, any enactment or rule of law or 
practice which immediately before the commencement of this Act applied to 
actions for libel or slander shall, in relation to actions for defamation brought 
after the commencement of this Act, apply as varied, modified or otherwise 
affected by this Act. 
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37. This Act applies for the purposes of any proceedings begun after the 
commencement of this Act, no matter when the cause of action arose, but, unless 
the context otherwise requires, does not affect any proceedings begun before 
the commencement of this Act. 

38. In the application of this Act to Scotland, for any reference to libel, or 
to slander, or libel or slander, there shall be substituted a reference to defamat
ion; the expression "plaintiff" means pursuer; the expression "defendant" 
means defender; the expression "cause of action" means "right of action"; 
the expression "costs" means "expenses"; the expression "security for costs" 
means "caution for expenses"; and for any reference to a defence of justification 
or a defence of truth there shall be substituted a reference to a defence of verltas. 

39.--{1) The power to make rules of court under section 99 of the Supreme 
Court of Judicature (Consolidation) Act 1925 and the power to make county 
court rules under section 102 of the County Courts Act 1959 shall each include 
power to make rules under this section for the purpose of giving effect to the 
provisions of this Act. 

(2) The powers conferred on the Court of Session by section 16 of the 
Administration of Justice (Scotland) Act 1933 and section 32 of the Sheriff 
Courts (Scotland) Act 1971 shall include power to make rules under this section 
for the purpose of giving effect to the provisions of this Act. 

(3) Any rules made under this section may include such incidental, supple
mentary and consequential provisions as the authority making the rules may 
consider necessary or expedient. 

Proceedings 
affected and 
saving. 

Application 
of Act to 
Scotland. 

Rules of court. 
192Sc.49. 
1959c.22. 

1933c.41. 
1971 c.SS. 

40. The enactments set out in Schedule 2 to this Act are hereby repeated to the Repeals. 
extent specified in relation thereto in column 3 of that Schedule. 

41.-(1) This Act may be cited as the Defamation Act 1975. Short title, 
commence

(2) This Act shall come into operation one month after the passing of this Act. ment and 
extent. 

(3) Sections 1, 2(1), 3, 4(1), 17(1), 18, 21 to 25, 27 to 29, 31, 34 and 39(1) of 
this Act shall not extend to Scotland, and sections 2(2), 17(2), 20, 26, 30, 38 and 
39(2) of this Act shall extend to Scotland only. 

{4) This Act shall not extend to Northern Ireland. 
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SCHEDULE 1 

SPECIAL CATEGORIES OF REPORTS AND STATEMENTS 

HAVING QUALIFIED PRIVILEGE 

PART I 

REPORTS AND STATEMENTS PRIVILEGED WITHOUT EXPLANATION OR 

CONTRADICTION 

1. A fair and accurate report of any proceedings in public of the European 
Parliament or of the legislature of any Commonwealth country, any member 
State of the European Communities, the Channel Islands or the Isle of Man. 

2.-(a) A fair and accurate report of any proceedings in public of an inter· 
national organisation of which the United Kingdom or Her Majesty's 
Government in the United Kingdom is a member, or of any international 
conference to which that Government sends a representative. 

(b) A fair and accurate report of the proceedings or reports of any inter· 
national organisation or agency carrying out functions under the United 
Nations Organisation. 

3. A fair and accurate report of any proceedings in public of:
(a) an international court; 
(b) the Court of Justice of the European Communities; 
(c) the European Commission of Human Rights. 

4. A fair and accurate report of any proceedings in public before:-
(a) a court (including a court-martial and a tribunal or inquiry recognised 

by law and exercising judicial functions) in any part of the United 
Kingdom, or in the Channel Islands or the Isle of Man, when such 
report is not protected by absolute privilege under section 6 of the Act; 

(b) a court, including a court-martial, in any Commonwealth country or 
member State of the European Communities (other than the United 
Kingdom); 

(c) a court-martial held outside the United Kingdom under the Naval 
Discipline Act 1957, the Army Act 1955, or the Air Force Act 1955. 

5. A fair and accurate report of any proceedings in public of a body or person 
appointed to hold a public inquiry by:-

(a) the European Parliament; 
(b) the Commission of the European Communities; 
(c) the government or legislature of any Commonwealth country, any 

member State of the European Communities, the Channel Islands or 
the Isle of Man. 

6. A fair and accurate copy or extract from any register kept tn pursuance of 
any Act of Parliament which is open to inspection by the public, or of any other 
document which is required by the law of any part of the United Kingdom to be 
open to inspection by the public. 
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7. A fair and accurate report of;
(a) a Command Paper 
(b) any publication issued by or under the authority of:

(i) the European Parliament 
(ii) the Commision of the European Communities 

(iii) the Government or legislature of any Commonwealth country or 
member state of the European Communities. 

8. A notice or advertisement published by or on the authority of any court in 
the United Kingdom or any judge or officer of such·a court. 

9. A notice or advertisement published in the United Kingdom by or on the 
authority of a duly constituted court in any Commonwealth country (other than 
the United Kingdom), the Channel Islands, the Isle of Man or any foreign State 
recognised by Her Majesty's Government in the United Kingdom. 

1 0. A letter or statement by way of explanation or contradiction published in 
compliance with section 8(2) of this Act. 

PART II 

REPORTS AND STATEMENTS PRIVILEGED SUBJECT TO EXPLANATION OR 

CONTRADICTION 

11. A fair and accurate report of the findings or decisions of any of the 
following associations, or of any committee or governing body thereof, that is 
tosay:-

(a) an association formed in the United Kingdom for the purpose of 
promoting or encouraging the exercise of or interest in any art, science, 
religion or learning, and empowered by its constitution to exercise control 
over or adjudicate upon matters of interest or concern to the association, 
or the actions or conduct of any persons subject to such control or 
adjudication; 

(b) an association formed in the United Kingdom for the purpose of 
promoting or safeguarding the interests of any trade, business, industry 
or profession, or of the persons carrying on or engaged in any trade, 
business, industry or profession, and empowered by its constitution to 
exercise control over or adjudicate upon matters connected with the 
trade, business, industry or profession, or the actions or conduct of 
those persons; 

(c) an association formed in the United Kingdom for the purpose of 
promoting or safeguarding the interests of any game, sport or pastime 
to the playing or exercise of which members of the public are invited 
or admitted, and empowered by its constitution to exercise control over 
or adjudicate upon persons connected with or taking part in the game, 
sport or pastime; 

(d) an association formed in the United Kingdom for the purpose .of 
promoting a charitable object or other objects beneficial to the com
munity and empowered by its constitution to exercise control over or to 
adjudicate on matters of interest or concern to the association or the 
actions or conduct of any persons subject to such control or adjudication. 
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12.--{a} A fair and accurate report of the proceedings at any public meeting 
held in the United Kingdom, that is to say, a meeting bona fide and 
lawfully held for a lawful purpose and for the furtherance or discussion 
of any matter of public concern, whether the admission to the meeting 
is general or restricted. 

(b) A fair and accurate report of any press conference held in the United 
Kingdom convened to inform the press or other media of a matter of 
public concern. 

(c) A fair and accurate report of any such public meeting or press con
ference may include a fair and accurate report of any document 
circulated at the public meeting or press conference to the persons 
lawfully admitted thereto. 

13. A fair and accurate report of the proceedings at any meeting or sitting 
in any part of the United Kingdom of:-

(a) any local authority or committee of a local authority or local authorities; 
(b} any justice or justices of the peace sitting otherwise than as a court 

exercising judicial authority; 
(c) any commission, tribunal, committee or person appointed for the 

purposes of any inquiry by Act of Parliament, by Her Majesty, or by a 
Minister of the Crown; 

(d) any person appointed by a local authority to hold a local inquiry in 
pursuance of any Act of Parliament; 

(e) any other tribunal, board, committee or body constituted by or under, 
and exercising functions under an Act of Parliament; 

not being a meeting or sitting admission to which is denied to representatives of 
publishers of newspapers or broadcast programmes and to other members of 
the public. 

14.--{a) A fair and accurate report of the proceedings at a general meeting 
of any corporation or association constituted, registered or certified by 
or under any Act of Parliament or incorporated by Royal Charter, not 
being a private company within the meaning of the Companies Act 1948. 

(b) A fair and accurate report of any report or other document circulated 
to stockholders, shareholders or members by or with the authority of 
the board of any corporation or association constituted, registered or 
certified as aforesaid, not being a private company. 

(c) A fair and accurate report of any document relating to the appointment, 
resignation, retirement or dismissal of directors circulated to stock
holders, shareholders or members of any corporation or association 
constituted, registered or certified as aforesaid not being a private 
company. 

(d) A fair and accurate report of any document circulated by the auditors to 
stockholders, shareholders or members of any corporation or association 
constituted, registered or certified as aforesaid not being a private 
company. 

IS. A fair and accurate report of any adjudication, official report, statement 
or notice issued by:-

(a) the Panel on Take-overs and Mergers; 
(b) the Council of the Stock Exchange; 
(c) the Press Council; 
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(d) the British Broadcasting Corporation Complaints Committee; 
(e) the Independent Broadcasting Authority Broadcasting Panel; 
(f) a district auditor; 
{g) the Parliamentary Commissioner for Administration and any other 

Commissioner for Administration appointed by or under any enactment. 

16. Any information made available officially from court documents in 
(:riminal cases. 

17. A fair and accurate report of any official notice or other matter (including 
photographs, sketches or other pictorial representations) issued for the informa
tion of the public by or on behalf of any government department, officer of state, 
public or local authority, nationalised industry, serving officer or Her Majesty's 
Armed Forces, or a chief officer of police of the United Kingdom. 

18.-(a) A fair and accurate report of any proceedings in public before a 
foreign court duly constituted by the de facto or effective government of 
the State in which such court exercises jurisdiction, such State not being 
a member State of the Europ~n Communities. 

(b) A fair and accurate report of any proceedings in public of the legislature 
of a foreign State which is not a member State of the European 
Communities. 

(c) A fair and accurate report of any publication issued by or under the 
authority of the government or legislature of any foreign State which 
is not a member of the European Communities. 

PART III 

INTERPRETATION 

19. In this Schedule the following expressions have the meanings hereby 
respectively assigned to them:-

"Act of Parliament" includes an Act of the Parliament of Northern Ireland 
and a Measure of the Northern Ireland Assembly; and the reference to the 
Companies Act 1948 includes a reference to any corresponding enactment 
of the Parliament of Northern Ireland or Northern Ireland Assembly; 

"Commonwealth country" means the United Kingdom, any of the countries 
mentioned in section 1(3) of the British Nationality Act 1948, any colony or 
any territory under Her Majesty's protection; 

"government department" includes a department of the Government of 
Northern Ireland; 

"international court" means the International Court of Justice and any other 
judicial or arbitral tribunal deciding matters in dispute between States; 

"legislature", in relation to any country or State which is subject to a central 
and a local legislature, means either ofthose legislatures; 

"local authority" means any authority or body to which the Public Bodies 
(Admission to Meetings) Act 1960, or the Local Government (Ireland) Act 1902 c. 38 
1902 as amended by any enactment of the Parliament of Northern Ireland 
or Northern Ireland Assembly, applies. 
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SCHEDULE 2 
Section 40. 

ENACTMENTS REPEALED 

Chapter Title or short title Extent of repeal 

3 & 4 Viet. The Parliamentary Papers Act 1840. Section 3. 
c.9. 

6 & 7 Viet. c.96 The Libel Act 1843 (Lord Campbell's Act) Sections I and 2 

8 & 9 Viet. c.7S. The Libel Act 1845. Section 2 

Sl & 52 Viet. c.64. The Law of Libel Amendment Act 1888. 

54 & SS Viet. c.Sl. The Slander of Women Act 1891. 

Sections 3, S and 8. 

The whole Act. 

23 & 24 Geo. S. 
c.36. 

The Administration of Justice (Miscellaneous In section 6(l)(b), 
Provisions) Act 1933. the words "libel. 

slander". 

IS & 16 Geo. 6 and The Defamation Act 1952. 
1 Eliz. 2, c.22. 

7 & 8 Eliz. 2. c.22. The County Courts Act 1959. 

1967 c.43. 

1968 c.S4. 

1974 c.4. 

The Legal Aid (Scotland) Act 1967. 

The Theatres Act 1968. 

Legal Aid Act 1974. 
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The whole Act. 

In section 39(1 ), in 
paragraph (c) of 

the proviso, the 
words "libel, slan
der". 

In section 94(J)(b), 
the words "libel, 
slander". 

In Schedule 1, para
graph 1(a) of 
Part II. 

Section 4. 

In Schedule 1, para
graph 1 of Part II. 



APPENDIX IV 
(Para. 12) 

THE LAW OF PRIVACY IN SCOTLAND* 
Since it is always a defence to an action of damages for defamation that the statement 

complained of is true, a victim has no remedy in this narrow branch of the law when his 
;tdversary rakes up and publishes some remote incident from the past, perhaps a 
conviction before a juvenile court, and parades it in circumstances to which it has 
no relevance. The law of Scotland, however, it is submitted, may give an action in 
such a case where none would lie in England. 

Convicium is the word which is translated in the quoted passage of the constitution 
as "an outcry raised against a person". The classical modern statement of this branch of 
the law is to be found in Professor D. M. Walker's Delict, at pp. 723-746. The close 
connection between convicium and defamation without publication to a third party, 
in as much as each proceed on injury to private feelings, is shown by the following 
passage from Baron Hume's Lectures:-

"Though the thing have been done in such circumstances of privacy, as to be 
utterly unknown to the world-as, for instance, if a person be accused and calum
niated in a sealed letter, addressed to himself, and not previously shown to anybody 
-yet still, if the charges are serious, and the style reproachful and abusive, it 
has, of late, been held, that amends is due, not as for defamation properly 
speaking (for the man's fame does not sutft:r on the occasion) but for verbal 
injury, that is to say in solatium of the disquiet-the distress of mind, the disturbance 
of peace-which he suffers by reason of such an attack." 

The insulting nature of convicium may be gathered from the ordinary meaning of the 
Latin word-loud shouting, clamour, violent reproach, reviling. It is submitted that the 
better opinion is that, since outrage rather than false accusation is at the root of this 
offence, veritas constitutes no defence. "I am not disposed to doubt that there are some 
kinds of injurious publications for which, according to our law, there may be a 
relevant claim of damage, although there is no slander. Examples of such a claim are 
afforded by cases in which some physical deformity or secret defect, such, for instance, 
as that peculiar defect in respect of which marriage may be annulled, is wantonly 
and offensively paraded before the public. Other examples might also be given, and, 
in such cases, the truth may very often be an aggravation of the offence and injury1." 

Until the beginning of the 19th century, cases of verbal injury were tried, not in the 
civil courts, but by the Commissaries, relics of the ecclesiastical courts. The Commis
saries might order damages and palinode, and also, with the concurrence of the procur
ator fiscal, impose a fine. The last named power was particularly founded on by the 
Court in a case I shall shortly refer to. It is clear from a passage in Erskine's Institutes 
that verbal injury included not only actions of defamation, where the allegation was 
false, but also actions on convicium, where it possibly was not. "A verbal injury, 
when it is pointed against a private person, consists in the uttering of contumelious 
words, though they should have no tendency to blacken his moral character, sarcastical 
nick-names and epithets, or other such strokes of satire, are accounted injurious; 
and even twitting one with the deformity of his p_erson or other natural defect, where 
it is accompanied by any ill-natured expression, that may place him in a ridiculous 
light: though it is agreed by all, that infirmities of that sort imply no real reproach, 
either in themselves, or in the just opinion of mankind." 

There are not many cases to be found in the books in which convicium, as opposed 
to defamation, has been the ground of action. This is not surprising, when one con
siders that in times past, before the development of the powers of the "mass media 

• Extract from the article by the Honourable Lord Kilbrandon appearing in the Cambrian 
Law Review, (Vol. 2,1971). 

1 Cunningham v. Phillips (1868) 6 M 926 at 928 per Lord Deas. 
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of communication", there can have been but very few occasions upon which the dis
semination of the truth can have given use to injury. An early example is Sherijfv. 
Wilson [1855] 17 D. 528. A local newspaper ran a series of articles pouring ridicule on 
a schoolmaster. The specimen given in the report consists of a contemptuous charge 
of gluttony. The nature of the action is well seen from the arguments of counsel. 
For the pursuer, it was said that this was a constant system of persecution; although 
each article by itself might be ludicrous rather than defamatory, looked at as part of a 
series they formed a relevant ground for a claim of damages. To his quotation of 
Erskine (noted above), the defender replied that the law had changed since Erskine's 
day (1773) and relied on the absence of defamatory matter. The Lord Justice-Clerk, 
at p. 530, held that the pursuer had stated a relevant claim for damages, "which is 
always afforded by the publication of such articles as, whether they contain defamatory 
statements or not, by causelessly holding a man up to the ridicule of the public, and 
exposing his habits in a ludicrous and absurd light to their gaze, may render a man of 
ordinary feeling nervous and uncomfortable. . .. There will most likely be something 
in the habits of nineteen men in every twenty, which, when exhibited to the public 
dressed up in a ludicrous description, as they are here, will render them absurd, and 
injure their feelings, and for which they are entitled to claim damages, more especially 
when their is a series of such attacks .... If such a verbal injury as this would, under 
the former practice, have subjected the author or publisher to punishment in vindictam 
puh/icam, a fortiori it entitled the party injured to come to a jury for damages." Then 
follows what is for the purposes of this article a significant phrase: "A man may be 
driven to a state of almost desperlttion, and deprived of all peace and comfort, and 
position and influence, by a series of such attacks." There could hardly be a more 
eloquent description of the consequences of a ruthless invasion of privacy. 

Cunningham v. Phillips (supra) is ... of some technical difficulty, .•. the language 
complained of was partly defamatory in the ordinary sense and partly not; the pursuer 
in the end agreed to abandon his claim in respect of the slanderous statements, and 
the Court, Lord Deas dissenting, held that the action based on the remaining statements 
was relevant. Dr. Cunningham was the Parish Minister of Crieff. A dispute-than which 
in the Scotland of that day there could be none bitterer -:-arose whether an organ should 
be installed in the Parish Kirk. The Minister was in favour. The defender, who was 
editor of the Strathearn Herald, was against it, and, in the words of the pleadings, 
published "a series of successive articles in the form of leaders, contributions, letters 
and songs which were intended and calculated to hold the pursuer up to the ridicule 
and contempt of the public and of his congregation, and which had that effect, and 
made the pursuer's life uncomfortable." The issue upon which the case was tried 
was "whether the articles ... were published in pursuance of an intention to expose, 
and did calumniously and injuriously expose the pursuer to public hatred, contempt 
and ridicule, to his Joss and damage?" There are two important features of the case. 
First, although Lord Deas dissented on the merits, his view that, were an issue to be 
allowed, veritas would not be a defence, was adopted by the Court, as the terms of the 
issue demonstrate. Second, there had been, as the pleadings disclose, a long, bitter 
and unfair campaign, no one of the details of which was defamatory; Lord Ardmillan 
expressly found on the "series of persistent and repeated attacks". Without that 
feature, it is thought that the pursuer could hardly have succeeded in resisting the 
preliminary plea. 

One important qualification on the doctrine of convic/um has been more than once 
laid down. It has the effect of limiting, in favour of newspapers and others, their liability 
when they are charged with holding up to ridicule and derision by language which 
falls short of the defamatory. Lord Deas, in his opinion in Cunningham v. Phillipt 
already cited, said that "when the words complained of relate to public or political 
questions, and are 'not alleged to be slanderous, it becomes a far more delicate and 
doubtful matter whether any issue should be granted at all." In Mcl.Augh/an v. Orr 
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Pollock & Co.2 the point was made more explicitly. The pursuer, a town councillor, 
had been held up to ridicule for his overbearing pomposity by a local newspaper. 
In the course of his opinion Lord McLaren said, "it is hardly necessary to observe 
that the constitution of this county tolerates the utmost freedom in the discussion 
0~ the conduct and motives of those who take part in public business, whether in the 
~~~her plane of statesmanship or in the conduct of local affairs. In such criticism ridicule 
!S Just as legitimate as any other rhetorical artifice". One may perhaps be justified 
10 hoping that this degree of enfranchisement should be sufficient for a responsible 
publicist. It would not, for example, avail where, without any possible pretension of a 
community interest in private life, nevertheless there had been a ruthless investigation 
and publication of matters of purely private concern. 

~n one case the party complaining was a Parliamentary candidate. In a series of 
a~ttcles spread over eleven numbers, the Scotsman newspaper had severely criticised 
htm, ~escribed him as a "snake", and accused him of "traducing friends, and deceiving 
enemtes, and acting for his own purposes, and especially his malignities". An original 
~se of slander in the pleadings was departed from, and an issue was submitted to a 
Jury, the question being whether the pursuer had been calumniously and injuriously 
held up to public hatred, contempt and ridicule. On such an issue veritas could no~ be 
pleaded, and the action was one of convicium. Some observations by the Lord Justice
Clerk (Hope) are of importance. "Everybody mixing in election matters from the time 
oft~e~thenians downwards must lay his account to being subjected to a certain amount 
of rtd1cule and censure. It just comes to be a question if these articles exceed the kind 
of censure to which such an individual necessarily expects himself by coming forward 
P~blicly to take part in an election." In the course of charging the jury, his Lordship 
satd, "Now it is not enough in answer to that to say-we advert merely to your public 
acts, writings and conduct. I think it rather a strong thing to ask that in the phrase 
"acting only for his own purposes and specially his own malignities" we should be 
asked to put in a word and read political malignities .... Malignity means a quality 
of the mind, and if political enmity is what is intended, it should have been so 
expressed .... " The jury awarded substantial damages. The conclusion may be that 
even the "protagoniste de l'actualit4" is entitled to protection against language which 
outrages his personal dignity, even if it is used by his political opponents for the purpose 
of his public disparagement. 

z [1894] 22 R. 38. 
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APPENDIX V 
(Para. 66) 

DEFINITION OF DEFAMATION: "SHUNNED AND AVOIDED" 

1. Lord Justice Slesser in Youssoupoff v. Metro-Go/dwyn-Mayer Pictures Ltd,l 
expressed the following views:-

"1, for myself, cannot see that from the Plaintiff's point of view it matters in 
the least whether this libel suggests that she has been seduced or ravished. The 
question whether she is or is not the more or the less moral seems to me immaterial 
in considering this question whether she has been defamed, and for this reason, 
that, as has been frequently pointed out in libel, not only is the matter defamatory 
if it brings the plaintiff into hatred, ridicule or contempt by reason of some moral 
discredit on her part but also if it tends to make the plaintiff be shunned and 
avoided and that without any moral discredit on her part. It is for that reason that 
persons who have been alleged to have been insane or to be suffering from certain 
diseases, and other cases where no direct moral responsibility could be placed 
upon them, have been held to be entitled to bring an action to protect their 
reputation and their honour." 

2. We think this definition goes too far. It may be that the statement that a woman 
has been raped would be likely to injure her reputation with reasonable persons 
generally. It may be that reasonable persons generally would feel nothing but sympathy 
for her. 

3. Our definition adequately applies the proper test. Nor do we find ourselves 
necessarily in agreement with the next sentence of Lord Justice Slesser :-

"One may, I think, take judicial notice of the fact that a lady of whom it has 
been said that she has been ravished albeit against her will has suffered in social 
reputation and in opportunities of receiving respectful consideration from the 
world." 

4. It is true that an allegation of insanity has been held to be defamatory. We have 
no doubt but that our proposed definition covers the case. An allegation may or may 
not be defamatory according to the circumstances surrounding the publication. It may 
well be that the allegation would be defamatory if the plaintiff were a professional 
person. On the other hand reasonable people might feel only sympathy for a private 
individaal of independent means of whom such words were published. It all depends 
upon the circumstances. 

S. The problem of allegations with regard to certain diseases is hundreds of years 
old, the reason being succinctly set out by Ashurst, J., in Carslake v. Mapledoram2:-

"Charging another with having had a contagious disorder is not actionable; 
for, unless the words spoken impute a continuance of the disorder at the time of 
speaking them, the gist of the action fails; for such a charge cannot produce the 
effect which makes it the subject of an action, namely, his being avoided by 
society." 

The doctrine has led to some of the more ridiculous and obscure parts of the Jaw of 
defamation. 

6. It has been held in 1607 that a spoken allegation ofleprosy and in 1617 of venereal 
disease, is actionable without proof of special damage. In 1599, however, it was held 
that this rule did not apply to smallpox nor in 1769 to the itch, nor indeed in 1607 to 
the falling sickness. 

1 (1934) SO T.L.R. 581 C.A. p. 587. 
2 (1788) 2 T.R. p. 475. 
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7. These difficulties will be obviated if our recommendation is adopted that the 
disti?ction between libel and slander in civil proceedings in England and Wales be 
abolished, and that as in Scotland slander be assimilated to libel for the purpose of 
defamation, but it is true that our proposed definitiol\ does not refer to the case of a 
person being shunned or avoided by society as the result of an allegation which 
unputes no moral blame. . 

8. Nor do we think it should. Apart from the Youssoupojf case and a decision only 
~eported in The Times newspaper to the effect that an imputation of illegitimacy is 
'probably" defamatory, there seem to have been no cases in this country of "shunning 

and avoi.dance" for hundreds of years while, if reasonable persons really would shun 
~nd avOJd someone who was said to be illegitimate it presumably follows that the 
Imputation is likely to injure his reputation in their eyes. 

9 .. In any event these unfortunate p~ople will have a claim in injurious falsehood if 
~~lee and pecuniary damage or (in all cases if our recommendations are implemented) 
lts likelihood are established. 
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APPENDIX VI 
(Para. 78) 

HISTORY OF DISTINCfiON BETWEEN LmEL AND SLANDER 

I. In early times, when few people were literate and printing had not been invented, 
proceedings for slander quite substantial in volume were entertained in local manorial 
and seignorial courts, and also in the ecclesiastical courts. Such proceedings resulted 
in fines or ecclesiastical pains. The King's courts took no cognizance of defamation 
except in cases where the statutes about scandalum magnatum applied. In the course of 
the 16th century, however, the common law courts began to develop an action on the 
case for defamation. They may have been concerned with the public order aspect, 
and no doubt they were, as ever, avid for jurisdiction. As the action was on the case, 
damages were the gist of it, and it was not generally recognised that defamation was 
an act wrongful per se. No distinction was observed between written and spoken 
defamation, but it is to be recalled that the first English printed book was published 
in 1474, and that printing required a licence untill697. The origin of the common law 
exceptions to the rule that slander required proof of special damage is obscure. That 
relating to imputation of crime may well have started from the purpose of delimiting 
the respective jurisdictions of the common law and the ecclesiastical courts, but it is 
hard to see what the presence or absence of special damage had to do with this. It may 
well be that all three exceptional cases were thought so obviously likely to result in 
damage that no proof of it was necessary. At all events these exceptions were all well 
established by the middle of the 17th century. The common law jurisdiction proved 
extraordinarily popular, largely perhaps, because damages were found to be a more 
useful and attractive remedy than ecclesiastical pains, and during the reigns of 
Elizabeth I, James 1 and Charles I there was an extraordinary flood of litigation. In 
their attempt to stem this, the courts introduced the rule of mitior sensus, whereby no 
words alleged to be defamatory per se were held to be defamatory if a non-defamatory 
meaning could possibly be screwed out of them. The prime example of this is Holt v. 
Astgriggl in which Sir Thomas Holt failed in his action, although the defendant had 
said that he "struck his cook on the head with a cleaver, and cleaved his head; the 
one part lay on the one shoulder and another part on the other", on the ground that 
the defendant had not said that Sir Thomas had killed the cook. The rule that in 
other cases ascertainable "temporal" damage had to be proved was strictly insisted 
on, and repetition of a slander was not held to be actionable until early in the 19th 
century. 

2. In the meantime, another and distinct line of legal development was opening up. 
This was connected with the establishment in 1488 of the Court of Star Chamber, 
which came to be very much concerned with the suppression of duelling and also with 
the control of printing, particularly in relation to seditious libels. In that court any 
defamation was a crime, and truth was no defence, except in the case of non-seditious 
slanders. The remedies available there were thus more efficacious than under an action 
on the case. The Court of Star Chamber was abolished in 1 641. After the Restoration 
the common law judges, who had been represented in the Court of Star Chamber, 
took over the rules which had there been formulated and applied and developed them 
so as to create a new tort of libel, for the constitution of which proof of actual damage 
was not required. Their purpose, no doubt, was to deal with the same social problems, 
in particular duelling, which had led the Court of Star Chamber to adopt the rules in 
the first place. At all events in King v. Lake2 it was held that libel evinced more malice 
than slander and was therefore actionable per se. 

1 1608 Cro. Jac. 184. 
z (1670) Hardres470. 
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APPENDIX VII 
(Para. 99) 

THE INNUENDO AS A SEPARATE CAUSE OF ACTION 

1. In Watkin v. Hal/1 Blackburn, J., construed section 61 of the Common Law 
Proeedure Act 18522 at p. 402 and stated its meaning thus: "Those latter words I 
can P.u~ no other meaning on than that the legislature enacted that a declaration 
~ntammg one count for libel or slander with an innuendo that the words were used 
~n a Particular meaning, shall be taken as if there were two counts, one with the 
~~U~1ndo and one without the innuendo; and if the plaintiff proves either, it is sufficient. 

0 .ow~ then that the defendant may plead a justification as to the words with the 
meamng 10 the innuendo, and also as to them without the meaning." 

2· In the same case Lush, J., observed: "The object of section 61 of the Common 
L.aw Procedure Act is to give a declaration like this a kind of double character and to 
~ve the plaintiff the benefit of an action if the words themselves are actionable whether 

e precise meaning which he ascribes to them by the innuendo is proved or not." 

}(.~· Sixty-eight years later in Sim v. Stretch Lord Atkin with whom Lord Russell of 
d 1 ~o~en. and Lord Macmillan concurred, said: "It is well settled law since the 

1 CCJSion 10 Watkin v. Hall founded on section 61 of the Common Law Procedure Act 
852 that a statement of claim alleging an innuendo is to be treated as containing two 

c~un~s: one alleging a libel with the meaning alleged in the innuendo, the other 
a egmg the same libel with the ordinary meaning which the words bear." 

L 4. Twenty-six years later in the Court of Appeal in Grubb v. Bristol United Press 
td. •, Holroyd Pearce, L.J., stated:-

"In my judgment, the strong body of authority which has been cited leads to 
!he conclusion that any innuendo (that is, any allegation that the words were used 
!n a defamatory sense other than their ordinary meaning) cannot rely on a mere 
Interpretation of the words of the libel itself but must be supported by extrinsic 
facts or matters. Thus there is one cause of action for the libel itself, based on 
whatever imputations or implications can reasonably be derived from the words 
themselves, and there is another different cause of action, namely, the innuendo, 
based not merely on the libel itself but on an extended meaning created by a 
conjunction of the words with something outside them. The latter cause of action 
cannot come into existence unless there is some extrinsic fact to create the extended 
meaning. This view is simple and accords with common-sense. Unless therefore 
the alleged innuendo has the support of such a fact it cannot go to the jury, and in 
the interlocutory stage! of the action it may be struck out." 

S. In Lewis v. Daily Telegraph Ltd.S Lord Morris of Borth-y-Gest stated: "It is 
~Iearly settled that an innuendo constitutes a cause of action separate from the libel 
Itself and in respect of which a separate verdict should be returned and separate 
damages (if to be awarded) should be assessed. Unless the Court otherwise permits, 
any payment into Court referable to an innuendo must be a separate payment." 

6. Section 61 of the Common Law Procedure Act 1852 was repealed by the Statute 
Law Revision and Civil Procedure Act 18836 but the rule of law stated in Watkin v. 
Hal/remains in full force'. 

~ ils868) L.R. 3 Q.B. 396. 
3 & 16 Viet. C. 76. 
4 

<
11
1936) 52 T.L.R. 669 p. 671. 
963] 1 Q.B. 309 p. 326. ! [1964] A.C. 234 p. 263. 

46 &47 Viet. c. 49. 
7 see Gatley 7th Edition p. 448, Note 76. 
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APPENDIX VIII 
(Para.- 122 (footnote)) 

A CHAPTER OF ACCIDENTS IN THE LAW OF LIBEL* 

Down to the year 1910, when the case of Hulton v. Jonest ·was decided, it was 
generally thought that two of the conditions for success in an action for libel were, 
first, that the meaning of the statement complained of was defamatory of the plaintiff, 
and, secondly, that the statement must have been made of and concerning him, i.e. 
with the intention of defaming him. The effect of two decisions of the Court of Appeal 
since the case of Hulton v. Janes-Cassidy v. Daily Mirror2 and Newstead v. London 
Express3-is to eliminate the second of these conditions. In the latter of these two 
cases du Parcq, L.J., approved the statement of Russell, L.J., in the former4, that 
"liability for libel does not depend on the intention of the defamer; but on the fact of 
defa:mation"s. I propose to consider first the technical reasoning by means of which 
this, to my mind, unfortunate development in the law of libel has been achieved, and, 
secondly, its practical consequences. 

THE TECHNICAL REASONING 

In the case of Hulton v. Jones6 a paragraph in a newspaper, purporting to describe 
happenings at Dieppe, cast imputations on the morals of a person called Artemus 
Jones. The writer of the paragraph proved that the person whom he was describing 
was, like the information in the paragraph, wholly fictitious. A real Artemus Jones 
sued for libel, and produced evidence to prove that persons who knew him thought 
that the paragraph referred to him. There was no doubt in this case that the statement 
was defamatory, so that the first condition for success in the action was satisfied. The 
sole question was whether, since it had not been published of and concerning the 
plaintiff, i.e. with the intention of defaming him, the action lay. The Court of Appeal 
by a majority held that, though it was not so published, the action lay, and the House 
of Lords affirmed this decision. From the decision of the Court of Appeal Fletcher 
Moulton, L.J., dissented, on the ground that an action for libel could not lie unless 
the libel was published of and concerning the plaintiff, i.e. with the intention of 
defaming him. He said 7:-

"The learned judge directs that it is immaterial whether the defendant intended 
the words to refer to the plaintiff or not, and that if persons who know of the 
existence of the plaintiff might reasonably think they referred to him, the plaintiff 
is entitled to succeed. He holds that you may accidentally libel a man of whose 
very existence you do not know. In my opinion, an unintentional libel in this 
sense is as impossible in English law as an honest fraud, and the gist of the action 
is, as Lord Mansfield said, the person of and concerning whom the words 'are 
spoken or written." 

With this reasoning Sir Frederick Pollock concurred. He considered that the judgment 
of the Court of Appeal and the House of Lords laid down "very new law" B. Farwell, 
L.J., did not dissent from the principle laid down by Fletcher Moulton, L.J.; but he 
dissented from his conclusion because he thought that the rule that there must be an 

• Article by Professor Sir William Holdsworth in the Law Quarterly Review of January 1941. 
1 (1909) 2 K.B. 444; [1910) A.C. 20. 
2 1929] 2 K.B. 331. 
3 1940)1 K.B. 377. 
4 ibid. at p. 396. 
5 [1929] 2 K.B. at p. 354. 
6 [1909)2 K.B. 444; [1910] A.C. 20. 
7 [1909] 2 K.B. at p. 471. 
8 L.Q.R. xxvi, 103-104; cp L.Q.R. XXV, 341. 
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intention to defame the plaintiff was satisfied if the defamatory statement was made 
rHeckl~ssly, that is without knowing or caring whether the plaintiff existed or not. 

esatd9:-

. "Fraud is proved in an action of deceit, not only when a false representation 
Is made knowingly, but also when it is made recklessly, careless whether it be true 
or false, and although there was no intention to cheat or injure the person to 
whom the statement was made-and yet the fraudulent intent is of the essence 
of the action. So the intention to libel the plaintiff may be proved not only when 
the defendant knows and intends to injure the individuals, but also when he has 
made a statement concerning a man by a description by which the plaintiff is 
~ecognized by his associates, if the description is made recklessly, careless whether 
lt hold up the plaintiff to contempt or ridicule or not." 

'[her:fore, "If the libel was true of another person and honestly aimed at and intended t"f him, and not for the plaintiff, the latter has no cause of action, although all his 
nends and relations may fit the cap on him"lO, 

It follows that in the opinion of Farwell, L.J., both the two conditions set out above 
must be satisfied-the statement must be defamatory, and it must be published of and 
conc:r?ing the plaintiff, i.e. with the intention of defaming him; but the second 
condttion is satisfied if it is made recklessly, i.e. without caring whether it defames him 
or not. 

h
it Was in the judgment of Lord Alverstone, C.J., that the rival theory, which has for 

t e Present prevailed, made its appearance. His view was that, 

"If in the opinion of a jury a substantial number of persons who knew the 
Plaintiff, reading the article, would believe that it refers to him, in my opinion an 
action, assuming the language to be defamatory, can be maintained; and it 
makes no difference whether the writer of the article inserted the name or 
description unintentionally, by accident, or believing that no person existed • 
corresponding with the name or answering the description. If upon the evidence 
the jury are of opinion that ordinary sensible readers, knowing the plaintiff, 
would be of opinion that the article referred to him, the plaintiff's case is made 
out". 

Lhaord Alverstone based his opinion upon the following grounds: First, upon the ground 
t t, "apart from the question of express malice", the intention or motive with which 
the statement is made is immateriall:Z, No one would deny this proposition. But the 
question is not the existence of a motive or intention with which the statement is made, 
but the intention of the makers of the statement to refer to the plaintiff. Lord Alverstone 
denied that there was any such distinction, and said the same principle must apply to 
both13

• Secondly, upon the ground that the cases show that if "the libel designates 
the plaintiff in such a way as to let those who knew him understand that he was the 
Person meant"l4, he has a good cause of action. But, as both Fletcher Moulton and 
Farwell, L.JJ., point out, the reasoning in these cases is directed to prove that if, on the 
cons~ruction of the document, the jury find that the defendant intended to publish 
the hbel of and concerning the plaintiff, the plaintiff will have a good cause of actionts. 
~hey do not mean that if it is proved that the defendant did not intend to publish the 
h~el of and concerning the plaintiff, the plaintiff will have a good cause of action. 

:Prf<'9J 2 K.B. atOp. 480-481. 
11 909] 2 K.B. at p. 481. 

ibid., at p. 454. · 
12 p909J 2 K.B. at p. 455. 13 ,'I know of no case in·which this distinction has been drawn", ibid., at p. 453-a contention 

su~c•ently answered by the authorities cited by Fletcher Moulton, L.J., ibid., at pp.459-462. 
M. ,Bourke v. Warren (1826) 2 Car. & P. at pp. 309-310, per Abbott, C.J.; Le Fanu v. 

atcomson (1848) 1 H.L. C.637. 
lS [1909] 2 K.B. at pp, 462-464,477-478. 
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These cases assume that the libel must be published with the intention of defaming the 
plaintiff, and are concerned with the question whether, on the construction of the 
document, it is proved that such an intention exists. Thirdly, upon the ground that the 
question was concluded by a passage in Lord Blackburn's judgment in the case of 
Capital and Counties Bank v. Henry, in which he said16 :-

"In construing words to see whether they are a libel the Court is, when nothing 
is alleged to give them an extended sense, to put that meaning on them which the 
words would be understood by ordinary persons to bear, and say whether the 
words so understood are calculated to convey an injurious imputation. The 
question is not whether the defendant intended to convey that imputation; for if 
he, without excuse or justification, did what he knew or ought to have known was ~ 
calculated to injure the plaintiff, he must (at least civilly) be responsible for the 
consequences, though his object might have been to injure another person than 
the plaintiff, or though he may have written in levity only." 

But it is clear that Lord Blackburn was considering the question whether the statement 
was of a defamatory character, and whether, as a matter of construction, it could refer 
to the plaintiff. He assumed that it must be proved that it did in fact refer to the 
plaintiff. In fact the fallacy of Lord Alverstone's argument consists in his refusal to 
distinguish between two very different questions-the question of the defamatory 
meaning of the statement, and the question of the intention of the defendant to 
publish that statement of and concerning the plaintiff. In considering the first question 
the intention of the defendant is, as the cases he cited show, irrelevant; in considering 
the second question it is all important. 

The decision of the House of Lords in the case of Hulton v. Jones11 is most unsatis
factory. It dismissed the appeal on two contradictory grounds. Lords Loreburn and 
Shaw adopted the view of Lord Alverstone. As Lord Loreburn concisely put it: 
"If the intention of the writer be immaterial in considering whether the matter written 
is defamatory, I do not see why it need be relevant in considering whether it is defama
tory of the plaintiff"l8, In other words, the intention to refer to the plaintiff is as 
immaterial as the intention to defame. But Lords Atkinson and Gorrell, while concur· 
ring in the judgment of Lord Loreburn, also expressed their concurrence with the 
judgment of Farwell, L.J., which, as we have seen, by no means gave the go-by to 
the need to prove an intention to refer to the plaintiff. 

Thus the case of Hulton v. Jones left the question whether a plaintiff in an action 
for libel must prove that the statement was made of and concerning him in a very 
uncertain state. In the case of Cassidy v. Daily Mirror19 the majority of the Court 
of Appeal adhered to the view taken by Lords Alverstone and Loreburn and for the 
same reasons. 

The facts of that case were as follows: The defendants published a photograph of 
one Corrigan alias Cassidy and Miss X, with the caption "Mr. M. Corrigan, the race 
horse owner, and Miss X whose engagement has been announced". Cassidy was a 
married man. His wife, from who he was living apart, brought this action alleging that 
the picture and caption meant, and was by her friends understood to mean, that she 
was not cassidy's wife. The defendant proved that he did not know of the existence 
of Mrs. Cassidy, so that he could not have published the statement of and concerning 
her; and that he was not reckless or even negligent in publishing it, since he had the 

16 (1882) 7 App. Cas. at p. 772. 
17 [1910) A.C. 20. 
18 ibid., at p. 24; Lord Shaw at p. 26 also cited a dictum of Lord Coleridge, C.J., in Gibso11 v. 

Evans (1889) 23 Q.B.D. at p. 386 that 'it does not signify what the writer meant. The question 
is whether the alleged libel was so published by the defendant that the world would apply it 
to the plaintiff'; this was said in the course of the argument, and it clearly refers, not to the 
question whether the defendant intended to refer to the plaintiff, but whether on the construc
tion of the words used it could refer to the plaintiff. 

19 [1929) 2 K.B. 331. 
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information from Cassidy. Nevertheless the majority of the Court of Appeal (Scrutton 
and Russell, L.JJ.) held that Mrs. Cassidy had a good cause of action. Scrutton, L.J., 
based his judgment on the same cases as those cited by Lord Alverstone in Hulton's 
case and said20:-

"In my view, since E. Hulton & Co. v. Jones, it is impossible for the person 
publishing a statement which, to those who know certain facts, is capable of a 
defamatory meaning in regard to A to defend himself by saying: 'I never heard 
of A and did not mean to injure him'. If he publishes words reasonably capable 
of being read as relating directly or indirectly to A, and, to those who know the 
facts about A, capable of a defamatory meaning, he must take the consequences 
of the defamatory inferences reasonably drawn from his words." 

Russell, L.J., gave judgment to the same effect. 

It is clear that their judgments, like the judgments of Lords Alverstone and Lore
burn, confuse the question of the meaning of the statement, with the question whether 
the s~at~ment was intended to refer to the plaintiff. The two different conditions which 
a Plamtdl' must satisfy to succeed in an action for libel-the condition that the statement 
must be defamatory, and the condition that it must be intended to refer to the plaintiff 
-were held to be governed by the same rule; with the results that just as there is no 
need to prove an intention to defame when the statement is defamatory, so there is no 
~eed to Prove that the defendant intended to refer to the plaintiff. From this decision 

reer, L.J., dissented21, He pointed out that this case differed from the case of Hulton 
v. Jones first in that in this case the statement was not on the face of it defamatory, 
anh~ the facts which might make it defamatory were not known to the defendant, in 
w ICh case, as Brett, L.J., pointed out22 in Capital and Counties Bank v. Henly, 
the defendant could not be made Hable; and secondly in that the defendant was not 
reckless or even negligent in publishing it. Therefore there was no intention actual 
or constructive to publish the statement of and concerning the plaintiff. It is clear, 
~herefore, that, in the opinion of Greer, L.J., to support an action for libel it is necessaey 
trst that the statement should be defamatory of the plaintiff, and secondly that it 

must be published of and concerning him, that is, with the intention of defaming him, 
or recklessly, i.e. without caring whether it defames him or not. 

The result then is that Fletcher Moulton, Farwell, and Greer, L.JJ., were in favour 
of the rule that there must be an intention to defame the plaintiff; that Lords Alverstone, 
Loreburn, Shaw and Scrutton and Russell, L.JJ., denied the existence of this rule; 
and that Lords Atkinson and Gorrell committed themselves to the impossible position 
of assenting to both views. 

In the case of Hulton v. Jones Farwell, L.J., said that the result of holding that a 
defendant was liable at the suit of A when he made a statement true of B and intended 
to refer to him, would be that "no newspaper could ever venture to publish a true 
statement of A, lest some other person answering the description should suffer there
by"23. The truth of this dictum is illustrated by New stead v. London Express24, the facts 
of which were as follows: the defendant published an account of a trial for bigamy, 
and described the man convicted as "Harold Newstead, 30-year old Camberwell 
man". This description was true of a Camberwell barman. It was not true of another 
Camberwetl man of the same name who was a hairdresser. The hairdresser sued the 
London Express. It was held that the evidence justified a finding by the jury that 
reasonable persons might think that the words referred to the plaintiff, and that the 
fact that the statement was true of another person, to whom the defendant intended 
to refer, was no defence. We shall see that the case illustrates the difficulties of applying 

20 [1929] 2 K.B. at p, 341. 
~! [1929] 2 K.B. at pp, 342-350. 

23 ([1880) S C.P.D. at p. 539. 

24 
l909]2K.B.atp,481. 

[1940] 1 K.B. 377. 
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the law as thus laid down to concrete cases. At this point we must consider its purely 
legal aspect. From this point of view it is interesting, first, by reason of the very lucid 
account given, by Greene, M.R., of the two opposing views which the judges have taken 
upon this matter, and of the state of confusion existing in the minds of some Lords 
who decided the case of Hulton v. Jones; and, secondly, by reason of his misunder· 
standing of the reasoning of those who took the view opposed to that taken by the 
Court in this case. 

Greene, M.R., after pointing out that the reasoning of Lord Loreburn was 
incompatible with the reasoning of Farwell, L.J., notwithstanding the statement of 
Lords Atkinson and Gorrell that they agreed with both sets of reasoning, discussed 
the question which of the two sets of reasoning was to be preferred. He dissented from 
the reasoning of Farwell, L.J., cited above for the following reason2s :-

"It appears to me that the analogy of the action of deceit is not a true analogy. 
In that action the necessity for the presence of a fraudulent intention is satisfied 
if it be shown that the defendant made the statement in question recklessly, 
careless whether it were true or false. But this recklessness and this carelessness 
have nothing to do with the meaning of the statement-they are relevant only to 
the question of the fraudulent intent of the person making it. But in applying the 
analogy to the case of libel, Farwell, L.J., applies the test of recklessness to the 
meaning of the words used, which is quite a different matter. If the words used 
when read in the light of the relevant circumstances are understood by reasonable 
persons to refer to the plaintiff, refer to him they do for all relevant purposes." 

With this reaspning the other members of the Court agreed. But it is clear that it is 
based upon the old confusion between the meaning of the statement, and the intention 
of the defendant to refer to the plaintiff. It is not true to say that Farwell, L.J., "applies 
the test of recklessness to the meaning of the words used". He applies it to the question 
whether the words were intended by the defendant to refer to the plaintiff. His view 
was that though "the meaning of the words", that is their defamatory character, must 
be tried by the objective test of the understanding of reasonable people, the question 
whether the words were published of and concerning the plaintiff must be tried by the 
subjective test of the intention of the defendant. So far as the Court of Appeal can 
decide the matter Farwell, L.J.,'s view is rejected. But considering the weight of opinion 
in favour of the opposite view, and the very confused opinions given by the House of 
Lords in the case of Hulton v. Jones, it is probably open to the House to reconsider 
its view of the matter26, As we shall now see, the practical consequences which have 
followed from the law laid down by the Court of Appeal make such a reconsideration 
advisable. 

THE PRACTICAL CONSEQUENCES OF THE PRESENT LAW 

Fletcher Moulton, L.J., gave some cogent reasons for his approval of the old law 
which required the presence of an intention on the part of the defendant to refer to the 
plaintiff. He said27:-

"The limitation of the action of defamation to cases where the defendant has 
spoken or written the words 'of and concerning the plaintiff' is not an example of 
the weakness of common law remedies, but of their wisdom. It constitutes the 
protection of the innocent individual from being guilty of defaming others of 
whom he has never intended to speak, and also from being himself defamed. 

2' [19401 1 K.B. at p. 387. 
26 Such a reconsideration would not involve a reversal by the House of its decision in 

Hulton v. Jones. That decision would stand. All that the House need do would be to say that 
it preferred the reasoning of Farwell, L.J., to that of the Court of Appeal in Newsteadv. 
London Express. 

27 [19091 2 K.B. at pp. 466-467. 
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On the one hand to hold a person responsible for every application that his words 
may bear in the minds of persons who either possess knowledge that he does not 
Possess or are ignorant of that which he knows would be to put on him a burden 
too heavy to be borne. But on the other hand it constitutes the protection of the 
ind!vidual from being defamed, because it nullifies all attempts to libel by language 
Whtch as a matter of construction cannot refer to the plaintiff, but which persons 
reading between the lines would understand to refer to him by reason of the 
surrounding circumstances .... All these devices are in vain to shelter a libeller, 
because the issue is not whether the language is, as a matter of construction, 
~PPlicable to the plaintiff, but whether the writer intended it to refer to the plain
hiT, and if he did so he is responsible if any one can discover his intention, however 
much in words he may have striven to conceal it. This great and beneficial ampli
tude of the remedy is, however, only possible because the law makes the intention 
to refer to the plaintiff the critical issue." 

In fa.ct, the law as it at present stands is unjust to the defendant, is difficult to apply, 
and ts Productive of undesirable litigation. 
G That the J?resent law is unjust to the defendant some of the illustrations given by 

reer, L.J., m the case of Cassidy v. Daily Mirror show. 
"A writer might state that A B is an ignoramus. Unknown to the writer A B 

m~y have spent five years under the tuition of X Y at Eton. Could X Y allege that 
this was a libel upon him, the writer having been ignorant, and having no reason 
to. suppose that A B had been at Eton 'l Take another case. A being under the 
mistaken impression that he saw Mr. B walking away from a theatre with Miss C 
says next morning to an acquaintance: 'I saw B and C leaving the theatre 
together last night'. Unknown to A, but to the knowledge of his acquaintance, 
C had been murdered by the man with whom she left the theatre. Could A be 
successfully sued by B for saying he had murdered C?28" 

As he said, it followed from the decision in the case that if A were introduced to B 
~nd <;: as an engaged couple, and he said in a letter to a friend that they were engaged, 

e mtght be sued by a woman, unknown to him, who was in fact the wife of B29, 
~oreover, its injustice is increased by what is, in effect, its logical consequence. It 
. ere are any persons who know the special facts which would make an otherwise 
Innocent statement defamatory, the plaintiff has a good cause of action, although it is 
not Proved that any person in fact construed the statement in a defamatory senselo. 

That the present law is difficult to apply is shown by the case of Newstead v. London 
Express3t. Under the present law, if it is proved that the defendant had no intention 
of referring to the plaintiff, but the plaintiff alleges that he is defamed, the difficult 
qu~stion must arise-are the words capable of defaming him 'l What are the tests 
Whtch must be applied to answer this question 'l In the case of Newstead v. London 
Express, MacKinnon, L.J., was inclined to differ from his brethren on the question 
Whether the words were capable of defaming the plaintiff32, As he pointed out, the 
q~estion must be-would a reasonable man apply the words to the plaintiff? To answer 
this question "Not merely the actual words, but the circumstances of time and place 
must be taken into account, and also the constitution of the audience to whom they 
we~e addressed"33, It is not surprising that the jury failed to agree upon this question, 
seemg that it caused a difference of opinion amongst the members of the Court of 
Appeal. But this difficulty would not arise if the fact that the defendant had no intention 
of referring to the defendant were a defence to the action. 

~: [1929] 2 K.B. at p. 348. 
ibid., at p. 350. 

~~Hough v. London Express [1940]2 K.B. 501. 
(1940J 1 K.n. 377. 

32 [1940] 1 K.B. at pp. 390, 393. 
33 ibid., at p. 391; so, too, in Hough v. London Express [1940] 2 K.B. at P. 516, Goddard 

L[1·9
J., doubted whether the statements in this case or in the case of Cassidy v. Daily Mirra; 
29] 2 K.B. 331 ought to have been held to be defamatory. 
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That the law as it stands is productive of undesirable litigation is shown by this same 
case. It encourages purely speculative actions. In this case, though the jury failed to 
agree upon the question whether the words referred to the plaintiff, they did agree in 
assessing the plaintiff's damages at one farthing. If the fact that the defendant had no 
intention of referring to the plaintiff were a defence, this speculative litigation would 
be stopped. In my opinion it is desirable that the Jaw should be settled either by the 
Legislature or the House of Lords in accordance with the opinion of Farwell, L.J., in 
the case of Hulton v. Jones. Obviously, newspapers must be discouraged from making 
defamatory statements about fictitious persons, which may be taken to refer to real 
persons, by placing upon them the duty of making it clear that these statements are 
fiction and not news. On the other hand, the Jaw now places upon them an impossible 
burden because, before publishing either an apparently innocent statement or a state
ment true of a particular person, they must satisfy themselves either that there is no 
one in the world who can put a defamatory meaning on the apparently innocent state
ment, or that there is no one in the world to whom it may refer and of whom it is 
not true. I think that the technical means by which the law should be reformed is the 
establishment of the rule that an intention to defame the plaintiff in the sense explained 
by Farwell, L.J., is an essential condition for success in an action for libel. 

W. S, HOLDSWORTH 
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APPENDIX IX 
(Para. 156) 

EXTRACT FROM THE NEW SOUTH WALES DEFAMATION 

ACT 1974 

DMSION 1.-Comment 

29.-(1) The defence or exclusion of liability in cases of fair comment on a 
matter of public interest-

(a) is modified as appears in this Division; and 
(b) is not available except in accordance with this Division. 

(2) This Division has effect notwithstanding section 11 . 

.. 30.-(1) For the purposes of this section, but subject to subsection (2), 
b Proper material for comment" means material which, if this Division had not 
een enacted, would, by reason that it consists of statements of fact, or by 

reason that it is a protected report within the meaning of section 24, or for some 
ohther reason, be material on which comment might be based for the purposes of 
t e defence or exclusion of liability in cases of fair comment on a matter of 
Public interest. 

t (2) A statement of fact which is a matter of substantial truth is proper material 
or comment for the purposes of this section, whether or not the statement 

relates to a matter of public interest. 

(3) The defences under this Division are available as to any comment if, but 
only if-

(a) the comment is based on proper material for comment; or 
(b) the material on which the comment is based is to some extent proper 

material for comment and the comment represents an opinion which 
might reasonably be based on that material to the extent to which it is 
proper material for comment. 

(4) There is no special rule governing the nature of the material which may be 
the basis of comment imputing a dishonourable motive or governing the degree 
of foundation or justification which comment imputing a dishonourable motive 
must have in the material on which the comment is based. 

General. 

Proper 
material. 

31. The defences under this Division are not available as to any comment Public 
Unless the comment relates to a matter of public interest. interest. 

32.-(1) Subject to sections 30 and 31, it is a defence as to comment that the Comment of 
comment is the comment of the defendant. defendant. 

. ~2) A defence under subsection (1) as to any comment is defeated if, but only 
If, 1t is shown that, at the time when the comment was made, the comment did 
not represent the opinion of the defendant. 

33.-(J) Subject to sections 30 and 31, it is a defence as to comment that the 
comment is the comment of a servant or agent of the defendant. 

(2) A defence under subsection (1) as to any comment is defeated if, but only 
if, it is shown that, at the time when the comment was made, any person whose 
comment it is, being a servant of the defendant, did not have the opinion 
represented by the comment. 
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Comment or 
stranger. 

Effect of 
defence. 

c/. Orrv. 
Isles (196S) 
83W.N. 
(Pt. 1 ), 303. 

34.-(1) Subject to sections 30 and 31, it is a defence as to comment that the 
comment is not, and in its context and in the circumstances of the publication 
complained of did not purport to be, the comment of the defendant or of any 
servant or agent of his. 

(2) A defence under subsection (1) is defeated if, but only if, it is shown that 
the publication complained of was not in good faith for public information or 
the advancement of education. 

35. Where the matter complained of includes comment and includes material 
upon which the comment is based, a defence under this Division as to the 
comment is not a defence as to the material upon which the comment is based. 
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APPENDIX X 
(Paras. 30(b) and 203) 

PARAGRAPHS 27 AND 28 OF THE SECOND REPORT OF THE 
JOINT COMMITTEE ON THE PUBLICATION OF PROCEEDINGS 

IN PARLIAMENT* 

27. The Committee agree that proceedings in Parliament should continue to be 
P.rotected by absolute privilege. They consider however that the time has come when 
thproceedings in Parliament" for this purpose should be defined by Statute. They suggest 

e following definition:-

(1) For the purpose of the defence of absolute privilege in an action or prosecution 
for defamation the expression "proceedings in Parliament" shall without 
Prejudice to the generality thereof include 
(a) all things said done or written by a Member or by any officer of either 

House of Parliament or by any person ordered or authorised to attend 
before such House, in or in the the presence of such House and in the course 
of a sitting of such House, and for the purpose of the business being or 
about to be transacted, wherever such sitting may be held and whether or 
not it be held in the presence of strangers to such House: provided that for 
the purpose aforesaid the expression "House" shall be deemed to include 
any Committee sub-Committee or other group or body of members and 
officers of either House of Parliament appointed by or with the authority 
of such House for the purpose of carrying out any of the functions of or of 
representing such House: and 

(b) all things said done or written between Members or between Members and 
officers of either House of Parliament or between Members and Ministers 
of the Crown for the purpose of enabling any Member or any such officer 
to carry out his functions as such provided that publication thereof be no 
wider than is reasonably necessary for that purpose. 

(2) In this section "Member" means a Member of either House of Parliament; 
and "officer of either House of Parliament" means any person not being a 
Member whose duties require him from time to time to participate in 
proceedings in Parliament as herein defined. 

28. In case it is thought desirable to narrow the definition of "officer of either House 
of Parliament" still further so as to exclude any person who may in a general sense 
~ake part in proceedings in Parliament (e.g., messengers, etc.) but where the public 
tnterest does not require that they should receive absolute privilege, either of the 
following additions might be made to the definition, namely:-

(1) "and who should in the opinion of the Court be entitled in the public interest 
to the same absolute privilege in relation to an action or prosecution for 
defamation as a Member." 

or 

(2) "and who is a Member of a class of person from time to time designated by 
the Lord Chancellor or by Mr. Speaker for the purpose of this section." 

* (1969-1970) H.L. 109; H.C. 261. 
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APPENDIX XI 
(Para. 231(h)(2)) 

REVISED SCHEDULE TO THE DEFAMATION ACT 1952 

SPECIAL CATEGORIES OF REPORTS OR STATEMENTS 
HAVING QUALIFIED PRIVILEGE 

(N.B. The words in italics are the new amendments or additions proposed] 

PART I 

REPORTS AND STATEMENTS PRIVILEGED WITHOUT EXPLANATION OR 
CONTRADICTION 

1. A fair and accurate report of any proceedings in public of the European Parlia
ment or of the legislature of any Commonwealth country, any member state of the 
European Communities the Channel Islands or the Isle of Man. 

2.-(a) A fair and accurate report of any proceedings in public of an international 
organisation of which the United Kingdom or Her Majesty's Government in 
the United Kingdom is a member, or of any international conference to which 
that Government sends a representative. 

(h) A fair and accurate report of the proceedings or reports of any internationl 
organisation or agency carrying out functions under the United Nations 
Organisation. 

3. A fair and accurate report of any proceedings in public of:
(a) an international court; 
(h) the Court of Justice of the European Communities,· 
(c) the European Commission of Human Rights. 

4. A fair and accurate report of any proceedings in public before:-
(a) a court, (including a court-martial and a tribunal or inquiry recognised by law 

and exercising judicial functions) in any part of the United Kingdom, or in the 
Channel Islands, or the Isle of Man, in so far as such report is not contempor
aneous with the proceedings reportedl; 

(b) a court, including a court-martial, in any Commonwealth country or member 
state of the European Communities (other than the United Kingdom): 

(c) a court martial held outside the United Kingdom under the Naval Discipline 
Act 19572, the Army Act 19553, or the Air Force Act 19554, 

S. A fair and accurate report of any proceedings in public of a body or person 
appointed to hold a public inquiry by:

(a) the European Parliament,• 
(b) the Commission of the European Communities,· 
(c) the Government or legislature of any Commonwealth country, any member 

State of the European Communities, the Channel Islands or the Isle of Man. 

1 This is, in fact, a statutory enactment of the present common law in England and Wales. 
2 S & 6 Eliz. 2, c.53. 
3 3 &4 Eliz. 2, c.l8. 
4 3 &4 Eliz. 2, c.l9. 
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6. A fair and accurate copy of or extract from any register kept in pursuance of any 
Ahc! of ~arliament which is open to inspection by the public, or of any other document 
~ Ich ~s required by the law of any part of the United Kingdom to be open to 
Inspection by the public. 

7. A fair and accurate report of·
(a) a Command Paper; and 
(b) any publication issued by or under the authority of·

(1) the European Parliament 
(2) the Commission of the European Communities, 
(3) the Government or legislature of any Commonwealth country or member 

State of the European Communities 

th 8· A. notice or advertisement published by or on the authority of any court within 
e Umted Kingdom or any judge or officer of such a court. 

9• A notice or advertisement published in the United Kingdom by or on the authority 
0
{ a duly constituted court in any Commonwealth country (other than the United Kingdom), 
~ ~hannel Islands, the Isle of Man or any Foreign State which is recognised by Her 

OJesty's Government in the United Kingdom. 

1'1()· A Letter or Statement by way of explanation or contradiction published in com
p lance with Clause 8(2) of the Bill. 

PART Il 

REPORTS AND STATEMENTS PRIVILEGED SUBJECT TO EXPLANATION OR 
CONTRADICTION 

11. A fair and accurate report of the findings, or decision of any of the following 
associations, or of any committee or governing body thereof, that is to say-

(a) an association formed in the United Kingdom for the purpose of promoting 
or encouraging the exercise of or interest in any art, science, religion or learning, 
and empowered by its constitution to exercise control over or adjudicate 
upon matters of interest or concern to the association, or the actions or conduct 
of any persons subject to such control or adjudication; 

(b) an association formed in the United Kingdom for the purpose of promoting 
or safeguarding the interests of any trade, business, industry or profession, 
or of the persons carrying on or engaged in any trade, business, industry 
or profession, and empowered by its constitution to exercise control over or 
adjudicate upon matters connected with the trade, business, industry or 
profession, or the actions or conduct of those persons; 

(c) an association formed in the United Kingdom for the purpose of promoting or 
safeguarding the interests of any game, sport or pastime to the playing or 
exercise of which members of the public are invited or admitted, and empowered 
by its constitution to exercise control over or adjudicate upon persons connected 
with or taking part in the game, sport or pastime; 

(d) an association formed in the United Kingdom for the purpose of promoting a 
charitable object or other objects beneficial to the community and empowered 
by Its constitution to exercise control over or to adjudicate on matters of interest 
or concern to the association or the actions or conduct of any persons subject 
to such control or adjudication. 
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12.~a) A fair and accurate report of the proceedings at any public meeting held 
in the United Kingdom, that is to say, a meeting bona fide and lawfully held 
for a lawful purpose and for the furtherance or discussion of any matter of 
public concern, whether the admission to the meeting is general or restricted. 

(b) A fair and accurate report of any press conference held in the United Kingdom 
convened to inform the press or other media of a matter of public concern. 

(c) A fair and accurate report of any such public meeting or press conference may 
include a fair and accurate report of any document circulated at the public 
meeting or press conference to the persons lawfully admitted thereto. 

13. A fair and accurate report of the proceedings at any meeting or sitting in any 
part of the United Kingdom of-

(a) any local authority or committee of a local authority or local authorities; 
(b) any justice or justices of the peace sitting otherwise than as a court exercising 

judicial authority; 
(c) any commission, tribunal, committee or person appointed for the purpose of 

any inquiry by Act of Parliament, by Her Majesty, or by a Minister of the 
Crown; 

(d) any person appointed by a local authority to hold a local inquiry in pursuance 
of any Act of Parliament; 

(e) any other tribunal, board, committee or body constituted by or under, and 
exercising functions under an Act of Parliament 

not being a meeting or sitting admission to which is denied to representatives of 
publishers of newspapers, or broadcast programmes and to other members of the public. 

14.-(a) A fair and accurate report of the proceedings at a general meeting of any 
corporation or association constituted, registered or certified by or under any 
Act of Parliament or incorporated by Royal Charter, not being a private 
company within the meaning of the Companies Act 19485, 

(b) A fair and accurate report of any report or other document circulated to stock· 
· holders, shareholders or members by or with the authority of the board of any 

corporation or association constituted, registered or certified as aforesaid not 
being a private company. 

(c) A fair and accurate report of any document relating to the appointment, 
resignation, retirement or dismissal of directors, circulated to stockholders, 
shareholders or members of any corporation or association constituted. 
registered or certified as aforesaid not being a private company. 

(d) A fair and accurate report of any document circulated by tile auditors to stock· 
holders, shareholders and members of any corporation or association, constituted 
registered or certified as aforesaid, not being a private company. 

15. A fair and accurate report of any adjudication, official report, statement, or 
notice issued by:-

(a) The Panel on Take-overs and Mergers 
(b) The Council of the Stock Exchange 
(c) The Press Council 
(d) The B.D. C. Complaints Committee 
(e) The !.B.A. Broadcasting Panel 
(f) A District Auditor 
(g) The Parliamentary Commissioner /or Administration and any other Commissioner 

for Administration appointed by any enactment. 

s 1948 c.38. 
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16. Any information made available officially from court documents in criminal 
cases. 

17. A fair and accurate report of any official notice or other matter (including photo· 
grap?s, sketches or other pictorial representations) issued for the information of the 
Publtc by or on behalf of any government department, officer of state, public or local 
~~?ority, nationalised industry, serving officer of Her Majesty's Armed Forces, or a 

lef Officer of Police of the United Kingdom. 

IS.-(a) A fair and accurate report of any proceedings in public before a foreign 
court duly constituted by the de facto or effective Government of the State in 
which such court exercises jurisdiction, such State not being a member State 
of the European Communities. 

(b) A fair and accurate report of any proceedings in public of the legislature of a 
foreign State which is not a member State of the European Communities. 

(c) A fair and accurate report of any publication issued under the authority of a 
Government or legislature of a foreign State which is not a member of the 
European Communities. 
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APPENDIX XII 
(Para. 280) 

SECTION 4 OF THE DEFAMATION ACT 1952* 

Unintentional 4.-{1) A person who has published words alleged to be defamatory of 
defamation. another person may, if he claims that the words were published by him 

innocently in relation to that other person, make an offer of amends under 
this section; and in any such case-

(a) if the offer is accepted by the party aggrieved and is duly performed, 
no proceedings for libel or slander shall be taken or continued by that 
party against the person making the offer in respect of the publication - ., 
in question (but without prejudice to any cause of action against any 
other person jointly responsible for that publication); 

(b) if the offer is not accepted by the party aggrieved, then, except as 
otherwise provided by this section, it shall be a defence, in any proceed
ings by him for libel or slander against the person making the offer in 
respect of the publication in question, to prove that the words complained 
of were published by the defendant innocently in relation to the plaintiff 
and that the offer was made as soon as practicable after the defendant 
received notice that they were or might be defamatorY of the plaintiff, 
and has not been withdrawn. 

(2) An offer of amends under this section must be expressed to be made for 
the purposes of this section, and must be accompanied by an affidavit specifying 
the facts relied upon by the person making it to show that the words in question 
were published by him innocently in relation to the party aggrieved; and for the 
purposes of a defence under paragraph (b) of subsection (I) of this section no 
evidence, other than evidence of facts specified in the affidavit, shall be admissible 
on behalf of that person to prove that the words were so published. 

(3) An offer of amends under this section shall be understood to mean an 
offer-

(a) in any case, to publish or join in the publication of a suitable correction 
of the words complained of, and a sufficient apology to the party 
aggrieved in respect of those words; 

(b) where copies of a document or record containing the said words have 
been distributed by or with the knowledge of the person making the 
offer, to take such steps as are reasonably practicable on his part for 
notifying persons to whom copies have been so distributed that the words 
are alleged to be defamatozy of the party aggrieved. 

(4) Where an offer of amends under this section is accepted by the party 
aggrieved-

(a) any question as to the steps to be taken in fulfilment of the offer as so 
accepted shall in default of agreement between the parties be referred to 
and determined by the High Court, whose decision thereon shall be 
final. 

(b) the power of the court to make orders as to costs in proceedings by the 
party aggrieved against the person making the offer in respect of the 
publication in question, or in proceedings in respect of the offer under 
paragraph (a) of this subsection, shall include power to order the 

•t9S2c.66. 
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payment by the person making the offer to the party aggrieved of costs on 
an indemnity basis and any expenses reasonably incurred or to be 
incurred by that party in consequence of the publication in question; 

and if no such proceedings as aforesaid are taken, the High Court may, upon 
application made by the party aggrieved, make any such order for the payment 
of such costs and expenses as aforesaid as could be made in such proceedings. 

(5) For the purposes of this section words shall be treated as published by 
one person (in this subsection referred to as the publisher) innocently in relation 
to another person if and only if the following conditions are satisfied, that is 
tosay-

(a) that the publisher did not intend to publish them of and concerning 
that other person, and did not know of circumstances by virtue of which 
they might be understood to refer to him; or 

(b) that the words were not defamatory on the face of them, and the 
publisher did not know of circumstances by virtue of which they might 
be understood to be defamatozy of that other person, 

ahnd in either case that the publisher exercised all reasonable care in relation to 
t e Publication; and any reference in this subsection to the publisher shall be 
construed as including a reference to any servant or agent of his who was 
concerned with the contents of the publication. 

t (6) Paragraph {b) of subsection (1) of this section shall not apply in relation 
ho the publication by any person of words of which he is not the author unless 
e Proves that the words were written by the author without malice. 
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APPENDIX XIII 
(Para. 482) 

LETTER FROM MASTER THOMPSON ON THE SELECTION OF 
JURIES 

Dear Charlton, 
The Committee on Defamation 

Criminal Appeal Office, 
Royal Courts of Justice, 
London W.C.2A 2LL 

23rd November 1973. 

Many thanks for your letter dated 15th November 1973 with which you enclosed 
the further copy of your letter dated 5th September 1973. I am indeed sorry that the 
original copy was mislaid. 

I am not confident that I can contribute a great deal by way of constructive criticism 
of the draft paragraph on the first page of your letter dated 5th September 1973. 
I enclose copies of the Queen's Bench Division jury (Jury Room 2) for respectively, 
Monday 22nd October 1973 and Monday 5th November 1973. The "neighbourhood 
distribution" pattern is apparent. Typically, each panel contains two or three persons 
coming from the same street and larger groups who must be near neighbours. 

I have had the benefit of a discussion with the Chief Associate, Mr. Spicer. He tells 
me that the panels present characteristics which have been familiar so long as he can 
remember. 

I do wonder about the force of what is said in the final sentence of the draft paragraph. 
London districts, and I suppose the same applies to most large towns, have changed 
rapidly during the last decade or so. In particular, in one and the same street, it is 
common enough to find houses which have been renovated to such an extent as to 
become expensive, while their near neighbours remain decrepit and run down. You 
may well find the near neighbours greatly differing in terms of wealth. It would be 
unwise to assume, and I would not assume, that the wealthy ones were better educated 
from the point of view of the qualities required in a juror. 

As I understand it the situation, as indeed you have in mind, will be much changed 
after 30th March 1974. 

I would like to think that I was in .a position to be of some help to the Committee. 
I am more inclined to think that first hand information of the kind which might be of 
value to them is more likely to be forthcoming from the Associate who actually 
handles the juries in the High Court. Of course if you think there is anything I can do, 
I will do my best. 

Yours sincerely, 

(Signed) D.R. THOMPSON 

F. N. Charlton, Esq., C.B., C.B.E., 
Secretary, 
The Committee on Defamation, 
Royal Courts of Justice. 

276 



APPENDIX XIV 
(Para. 286) 

DRAFT OF SUGGESTED NEW CLAUSE RELATING TO 
DECLARATION ACTIONS* 

Action for a declaration 

h (1) A plaintiff in an action for defamation may waive his right to damages and if 
t ~ does so he shall be entitled, unless a judge shall otherwise order, to have the action 
tied at the earliest possible date after it has been set down for trial and for this 
r~Pose his action wj]J take precedencel over all other actions already set down for 
. tial except similar actions and actions in which the liberty of the subject may be 
Involved2, 

~ (2~ With a view to enabling such a plaintiff who shows substantial prima facie 
b erits to prevent further publication of the defamatory matter or any similar matter 
lll.ut !lOt to enabling such a plaintiff (where the defendant shows substantial prima facie 
h ents) to stifle criticism or cause expense or hardship to a defendant a judge shall 
tr~vf Power in his absolute discretion to grant an interlocutory injunction pending a 
b Ia of the action or further order whatever defences to the action may be relied upon 
Y the defendant. 

(3) Such a plaintiff if successful in his action shall be entitled
(a) to a declaration in such terms as the judge shall think fit; 
(b) to such injunction as the judge shall think fit to grant; 
(c) to an order for advertisement of the judge's decision on these matters to be 

inserted in such form and in such manner as the judge shall determine at the 
expense of the defendant. Such a plaintiff may at his option pay for such 
advertisement or advertisements in the first instance and upon satisfying a 
master that he has so paid sign judgment against the defendant for such 
amount as he shall prove to the satisfaction of the master that he has properly 
paid; 

(d) to payment by the defendant of his reasonable costs upon an indemnity basis 
unless and to such extent as the judge shall otherwise order. 

(4) If such a plaintiff shall claim damages against the same defendant or against 
som~ other person in respect of another earlier or approximately contemporaneous 
PUbhcation of the same or a similar alleged defamatory statement, the judge, or, as the 
case may be, the jury, may in his or their discretion, in the action in which damages 
are claimed award no damages at all or less damages than they would otherwise have 
awarded; and the judge may if he thinks fit deprive such a plaintiff of all or part of the 
costs of the action in which damages are claimed. 

•(This draft has been put forward by one member of the Committee but not adopted.) 
ch 1 The intention of this section was to enable the plaintiff who only wanted to vindicate his 

~racter to do so at the earliest possible moment. 
cl . The objection to this provision on the ground that other more important actions, e.g., 

auns for damages for personal iqjury may be delayed by it, is met by the following 
considerations:-

(Q) there are so few defamation actions compared with the number or other actions that 
any delay would be minimal; 

L 

(b) that in most cases it does not matter to a plaintiff in a personal injuries case whether 
or not his action is slightly delayed, whereas a plaintiff in a defamation action needs 
the earliest possible vindication: 

(c) that unless a plaintiff is given such precedence there is no point in his forgoing his 
right to damages. 
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APPENDIX XV 
(Para.49S) 

JURY TRIAL 

FOX'S LIBEL ACT 1792* 

1. This statute was passed 181 years ago, following upon the case of the Dean of 
St. A.saph in 1784 (reported under the name of R. v. Shipley)t. 

The Act starts with the words:-
"Whereas doubts have arisen whether on the trial of an indictment or infonna· 

tion for the making or publishing any libel ... it be competent to the Jury 
impannelled to try the same, to give their verdict upon the whole matter in issue 
Be it therefore declared and enacted ..• That on every such trial the Jury sworn 
to try the issue may give a general verdict of guilty or not guilty upon the whole 
matter put in issue upon such indictment or information: and shall not be required 
or directed, by the Court or Judge ... , to find the defendant or defendants guilty, 
merely on the proof of the publication by· such defendant or defendants of the 
Paper charged to be a libel, and of the sense ascribed to the same in such indict· 
ment or information." 

Section 3 of the Act reads:-
"Provided also That nothing herein contained shall extend, or be construed to 

extend, to prevent the jury from finding a special verdict, in their discretion, 
as in other criminal cases." (The italics are ours). 

2. On the face of it, it seems that the statute applies and applies only to criminal 
cases, as Best C.J. stated in Levi v. Milne2. This point was also made by Lord Blackburn 
in Capital and Counties Bank v. Henty3. Nevertheless Lord 'Blackburn went on to say 
that it had been for some years generally thought that the law, in civil actions for libel, 
was the same as it had been expressly enacted that it was to be in criminal proceedings 
(i.e., by Fox's Libel Act) and this view was supported by Lord Halsbury in Nevill v. 
Fine Art and General Insurance Company4 who said:-

"Though Fox's Act, of course, only applied to criminal cases, undoubtedly it 
has been, since the passing of the Act, assumed that the question of libel and no 
libel is for the jury and not for the judge ..•. " 

and Lord Birkenhead in Dunlop v. Dunlop Rubber Co.s said:-
"It is perfectly true that in terms Fox's Act dealt only with criminal matters, 

but long practice and a succession of authorities little likely at this day to be 
questioned have treated it as being of equal force and validity in civil matters." 

3. In line with these decisions in the slander case Broome v. A.gar6 Scrutton L.J. 
quoted with approval some words from Lord Coleridge C.J. in Saxby v. Easterbrook' 
in the middle of the last century:-

"Since Fo:t's Act of 1792 it has been a commonplace of civil procedure that 
•libel or no libel' since Fox's Act, is of all questions peculiarly one for a jury."-

•t792c.60. 
1 (1784) 4 Doug. 73. 
2 f1827) 4 Bing. 19.5. 
3 1882) App. Cas. 741 p. 77.5. 
4 1897) A.C. 68 p, 72. 
5 [1921 J A.C. 367 p. 373. 
6 (1928) 44 T.L.R. 339. 
7 3 C.P.D. 339 p. 342. 
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~hnd Scrutton L.J. went on to refer to the words of Willes J. in Henwood v. HarrisonB 
u~ . 

"· • · the jury in civil cases, equally as in criminal cases, are the proper tribunal 
to determine the question of libel or no libel. This was affirmed by the declaratory 
Act of 1792 and has been often recognized." 

. 4. Scrutton L.J. was talking in a period, 1928, when practically every case at first 
Instance was tried by jury. He is not saying that a jury is the best tribunal but that 

d
When there is a jury, then it is for the jury and not the judge to rule if the words are 
efamatory. 

Sankey L.J. in the same case said:-
". · . although Fox's Act applies to criminal law, it has for some years generally 
been thought that the law in civil actions for libel is the same as it was expressly 
enacted that it was to be in criminal cases .... What then are the proper functions 
of Judge and jury in an action for libel or slander?" 

t . S. He is clearly not addressing his mind to the question of whether it is better to be 
Tied by judge alone. 

a (1872) L.R. 7 C.P. 606 p. 627. 
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(Paras. 520, 523) 
APPENDIX XVI 

CIVIL JURY TRIAL IN SCOTLAND* 

CHAPTER 3 

Civil Jury Trial in the Court of Session
Abolition or Retention 

29. This is the main question which we have had to consider and much evidence 
and discussion have been devoted to it. When civil jury trial was first proposed in 
Scotland there was a division of opinion as to the merits of the system. That division 
of opinion has continued ever since and still persists; it has perhaps become even 
more marked in recent years. Since 1815 civil jury trial has been considered by at 
least four Commissions, namely in 1823, 1830, 1868 and 1926. The last two of those 
at least have expressed some dissatisfaction with the jury system but none has, so far, 
recommended its abolition. 

30. After a careful study of all the evidence submitted we have decided against the 
abolition of civil jury trial by a majority of seven to three: Dr. Baird, Mr. Foulis and 
Sheriff Kermack were in favour of abolition. 

3 I. The majority of the Committee base their view on two main considerations, 
namely: 

(i) There are some types of actions in which jury trial may, depending on the 
particular circumstances, be preferable to trial by judge alone. Among those 
actions are (a) actions for slander and (b) actions in which an individual is 
seeking reparation for some invasion of )lis personal liberty by representatives 
of the State, for example, actions for malicious prosecution or wrongous 
imprisonment or for assault by police officers. None of the evidence adduced 
to us shows any satisfactory reason for abolishing jury trial in either (a) or (b). 
Such actions are certainly few in number but, nevertheless, they may arise at 
any time and that of itself is an argument against complete abolition of jurY 
trial. 

(ii) In regard to other types of action the arguments against jury trial are 
stronger but we are of opinion that the case for abolition has not been made 
out. In view of the fact that civil jury trial is now an established part of the 
judicial system of Scotland, we take the view that it should not be abolished 
unless it is proved that to a material extent it fails to effect justice between 
parties, and in our opinion that has not been established by the evidence laid 
before us. The situation with which we have had to deal is materially different 
from that which confronted the Royal Commission of 1868. Whereas they 
were able to say that the plant had not taken root and grown, that can no 
longer be said. The true situation now is that the plant has become overgrown. 
Civil jury trial has existed continuously in Scotland for nearly a century and a 
half, and there is now a very definite demand for it in some quarters. We agree 
that civil jury trial should be limited to some extent, and we deal with that 
matter later, but we are of opinion that its abolition is not warranted by the 
evidence. 

• Extract from the Report by a Committee appointed by the Secretary of State for Scotland, 
Chairman: The Honourable Lord Strachan; (1959) Cmnd. 851. 
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1 .32. ~s the question of abolition has been so much canvassed in recent years we 
bh~k lt appropriate to summarise the main arguments submitted to us and to state 
ne1ly our own views in relation to each argument. We do not think it necessary to 

:nalyse every argument but in the following paragraphs we deal with what appear to 
s to be the principal points raised . 

.AaouMEms IN FAVOUR. oF ABousinNo CIVIL JURY TRIAL 

1 
33. It is argued that a jury is not a suitable body to decide questions of fact because 

ts members are untrained in weighing evidence and are incapable of analysing or 
~PPreciating evidence which is protracted, technical or complex. We agree that a jury 
~ not the best body to decide questions of fact where the evidence is protracted or 
s nusuaily complex. We consider, however, that this is merely a reason for witholding 
Uch cases from jury trial and not a reason for abolishing jury trial altogether. In 

Present practice some types of protracted and technical cases are sent to proof by 
~sen~ of parties, e.g., pneumoconiosis cases. As explained later in this report the 

. mmtttee are unanimously of the view that all such cases should be disposed of by 
a ~udge without a jury. Those cases must be decided upon a careful scrutiny of the 
hVldence such as a jury is not in a position to carry out. ln the ordinary accident cases, 
. owever-and those form the great majority of the cases which are now tried by 
~llry-the issue is comparatively simple, and we find it impossible to hold that the 
~erage jury is not capable of appreciating and weighing up the evidence in such a :C· In regard to assessing the credibility of witnesses, both judge and jury may go 

t ong, and our view is that a jury is at least as likely as a judge to see where the 
ruth lies. 

34. It is argued that a jury's verdict is apt to be based on irrelevant considerations 
s;ch as (i) sympathy for a pursuer who has been injured or for rhe widow and children 
j; an employee who has been killed in the course of his employment, or {ii) sympathy 
or a pursuer of moderate means as against a defender who is covered by insurance or 
c~n well afford to pay damages. The belief that a jury is apt to be influenced by such 
Circumstances is widely held among those who usually represent the interests of 
~fenders. Practically no evidence has been laid before us to substantiate that belief. 

e appreciate that, owing to the sanctity of the jury room, there may be difficulty in 
~taining any concrete facts on this matter and the argument must to a large extent 
t . based on the opinion of those who have experience of jury trial. But opinion on 
his, as on many other points, is acutely divided. We were impressed by the fact that 

one of the witnesses who appeared before us on behalf of the British Insurance 
Association expressed the personal opinion that, although juries were possibly more 
s~mpathetic to a pursuer in giving an award of some kind, from the insurers' point of 
Vhiew there was no reason to expect that at the end of the day, if juries were abolished, 
t e total sum paid in damages would be any lower. The same witness also expressed 
the opinion that, on an average, jury trial possibly works out reasonably well. 

3~. In the absence of any concrete evidence on this matter we had regard to the 
stah~tics showing the proportion of defenders' verdicts as compared with pursuers' 
Verdicts. It appears that of all verdicts in the ten years 1949-1958 about 30 per cent. 
Were in favour of defenders. The remaining 70 per cent. include cases where the 
pursuers were held partly to blame. We are informed that the cases in which a pursuer 
~s held partly to blame constitute at least one half of all verdicts in favour of pursuers. 
n those circumstances we are of opinion that the statistics do not favour any undue 

Preponderance in favour of pursuers. We have, however, treated those statistics with 
caution as such figures may be misleading. We are prepared to assume that a jury will 
usually approach a case with feelings of sympathy for the pursuer but a jury is directed 
~base its verdict on the evidence and on the directions in law given by the judge. 
•nere may be occasional cases where the verdict is influenced by sympathy in spite 
or the directions which are given, but we are not satisfied that that takes place to any 
ntaterial extent. 
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36. It is argued that juries are known to make mistakes. So far as the evidence 
before us disclosed actual mistakes made by juries, these related mostly to the 
assessment of damages where there had to be an apportionment of blame between 
the pursuer and the defender. The difficulty which faces juries in this respect can 
be obviated to a large extent in the way which is hereinafter suggested (paragraph 91l· 
Very little evidence has been adduced of mistakes in other matters. 

37. It is argued that jury trial takes longer than a proof before a judge, with .0 

consequent increase in the expenses involved. The Committee have gone into thiS 
matter carefully and are satisfied that this argument is not in accordance with fact( 
In comparable cases there is practically no difference between the length of a proo 
and of a jury trial: indeed there is something to be said for the view that jury trials 
as at present conducted, take less time than proofs. In addition there is a considerable 
saving of expense in a jury trial through not having the shorthand notes of evidence 
extended unless a motion for a new trial is enrolled. The cost of extending and 
duplicating the notes of one full day's evidence is at least £50. 

38. It is argued that as a jury's verdict is inscrutable a defender is often unable I~ 
tell on what ground he has been held to be in fault and is deprived of any chance OJ 

succeeding in getting the verdict set aside. In our opinion this is not an adequate 
reason for abolishing jury trial. The inscrutability of a verdict does tend to discourage 
appeals and in that respect it is not a bad thing. We agree, however, that it is wrong 
that a defender should be kept inignorance of the ground upon which he has been 
held to be in fault. A remedy for that defect is suggested later in this report 
(paragraph 86). 

39. It is argued that civil jury trial lays an unduly heavy burden on the members of 
the public who are cited to attend as jurors: under the present system that burden lieS 
wholly on the public in Edinburgh and the Lothians. According to present practice 36 
persons are cited for each jury trial, 12 are balloted and the remaining 24 are released 
as soon as the jury is empanelled. One of the witnesses who submitted evidence to us 
had calculated that in the year 1956 the number of persons who actually served on 
civil juries in the Court of Session represented 0·16 per cent of the population of 
Edinburgh and the Lothians. We have formed the impression from the evidence that 
members of the public who serve on juries do so with interest and, in most cases, 
appreciate the opportunity of taking part in the administration of justice. Naturally, 
attendance in court for one or two days is frequently inconvenient, and the Principal 
Clerk of Session receives many letters on that score-about 600 per annum. If a good 
reason is stated in such a letter the juror is excused. In this way it appears that in 
practice any undue burden is obviated. We are informed that such letters never contain 
any objection to the burden of jury service as such. Some complaints, however, have 
been received to the effect that the burden is not evenly distributed in respect that some 
are cited ~wice or even three times while others are not cited at all. We are satisfied 
that this is an administrative detail which can be adjusted. 

40. There seems to be no doubt that some jurors may suffer financially through 
attendance in court, particularly if the trial lasts for more than one day. Such financial 
loss is, however, mitigated to some extent by the Juries Act 1949 under which persons 
serving on civil juries may receive travelling and subsistence allowances and up to a 
maximum of 40s. per day for loss of earnings. 

41. It is argued that as civil jury trial is an English institution and has been practically 
abolished In England it is anomalous to retain it in Scotland. This is not a correct 
representation of the English position. The fact is that jury trial has not been abolished 
in England. We understand that in England there are certain types of cases which, 
if jury trial is applied for, must be tried by jury unless the trial will involve anY 
prolonged examination of documents or accounts or any scientific or local investigation 
which cannot conveniently be made with a jury. Any other action in the Queen's 
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ben~h Division may, in the discretion of the Court, be ordered to be tried either with 
or Wlthout a jury. That discretion is "untrarnmelled" and is exercised by a Master and, 
0~ ~~peal, by a judge. The proportion of cases tried by jury in the Queen's Bench 
l)IVISion is very small: in the period from 1948 unti119SS it was between 3 per cent. 
and 4 Per cent. In 1956 and 1957 there was a drop to 11 per cent. and 2 per cent. 
re_sJlectively but the figure has since increased. The decrease in the number of jury 
trJals is said to be due to the fact that very few litigants apply for jury trial, and it 
iay ~ that the lack of application is, to some extent, due to the way in which the 

IScretion has been exercised. 
42. We think it is right to mention, however, that in giving evidence before us one 

of ~he Masters of The Queen's Bench Division referred to a Jetter to the Senior Master 
;~ltten in May, 1958 by Lord Goddard, who was then Lord Chief Justice of England. 

e letter was in the following terms: 

"The practical disappearance of juries in civil actions, except in the cases 
Where a right to one is given by the Rules, is in my opinion unfortunate. There 
are many cases, no doubt, especially in actions founded on contracts, where 
a judge alone is the more satisfactory tribunal, especially where the corres· 
Pondence and documents are likely to be substantial. But equally there are 
many cases in which I am convinced a jury is a better tribunal than a judge, 
and more particularly in personal injury cases, where from the particulars it 
can be seen that the damages are likely to be very heavy. It is, I think, more 
satisfactory to have the opinion of twelve people as to what it is fair a plaintiff 
should receive when he has suffered grievous injuries, than that of only one 
man, however experienced he may be. As you know, the Court of Appeal 
hardly ever interferes with the verdict of a jury, whether on liability or amount, 
!hough they not infrequently alter an assessment by a judge alone. The pre
JUdice which used to exist years ago against motorists does not, I think, prevail 
at the present time, when most of the jurymen probably have motor cars of 
their own, though no doubt sympathy may play a part. No one would suggest 
that a Master should force the parties to take a jury, but if either party desires 
one, and the case is of a serious nature, I think it should not be lightly refused. 
I do not want to encourage the grant ofjuries in the ordinary running down or 
the Factory Act cases, only in those of a really serious character." 

43. It is argued that the pursuer's existing right to jury trial in Scotland is frequently 
ksed as a threat against defenders in order to enforce a settlement in a case which has 
llo merits. It is extremely undesirable that any such threat should be made but we are 
~tisfied that that does sometimes happen. A defender is frequently advised that it fd1 be cheaper for him to settle rather than contest a pursuer's claim. With the present 
ower limit of the Court of Session's Jurisdiction standing at £50, a settlement for 
~o.re than £50 usually carries with it also a liability to pay the pursuer's expenses. 
1 his applies, of course, also in cases which are not to be tried by jury, but it may be 
that defenders distrust juries so much that the probability of jury trial is regarded as 
~n added inducement to settle. In our view this evil will be alleviated to some extent 
Y raising the lower limit of jurisdiction in the Court of Session as we recommend 

later in this report (paragraph 15). It is also a matter of ethics for the legal profession. 

AR.OtJMENTS JN FAVOUR OF CONTINUANCE OF CML JURY TRIAL 

:U· It is argued that the relative finality obtained by the verdict of a jury is a good 
tlung particularly in cases where a pursuer of moderate means is suing for damages 
for personal i,Yury. This argument is directed in particular to the two aspects of 
the delay and expense of appeals. In regard to the question of the delay caused by 
aPPeals we agree that from the point of view of both parties, and particularly the 
Pbeursuer in a litigation of the kind referred to, it is desirable that a final decision should 

reached as soon as possible. If the pursuer is to recover damages it is obviously 

283 



desirable that he should receive his compensation soon. Whether he is to win or Jose 
he should know the result quickly and not have a protracted period of uncertaintY 
which, in some cases, is a real cause of anxiety. 

45. In regard to the expense involved in appeals this point was referred to by the 
late Lord Justice-Clerk Aitchison in his judgment in the case of Graham v. Paterson 
& Son {1938 S.C. 119) where he said: 

"I think that the hardship entailed upon a litigant in the position of the 
pursuer in compelling her to go to proof before a judge is too often not sufficientlY 
appreciated. To say, as was said by the defenders, that, if the pursuer has ~ 
honest case, she can suffer no hardship in going before a judge is simply to fad 
to understand the position. The hardship lies in depriving the litigant of his orf 
her statutory right (except of consent, or where there is special cause), and o 
the relative finality upon questions of fact that attaches to a jury's verdict. The 
financing of a protracted litigation may present no serious obstacle to some 
persons who are able to face with unconcern a form of inquirY that opens the 
door to appeal upon fact from the Lord Ordinary to the Inner House, and from 
the Inner House to the House of Lords, but there are other persons, particularlY 
in humble circumstances in life, to whom a protracted litigation, with all the 
hazards of appeal, may present so grave an obstacle as virtually to amount to a 
denial of justice." 

46. The hardship to which Lord Aitchison referred has now been mitigated by 
(i) the legal aid system and (ii) the fact that, in cases taken up by a trade union, the 
expenses will normally be borne by the union. The legal aid system, however, doeS 
not whol1y protect a pursuer from a finding of expenses against him and it does not 
apply at all in an appeal to the House of Lords; and it is of no assistance to those 
persons whose financial position takes them above the limits within which legal aid 
is granted, but who nevertheless cannot afford the expense of a protracted litigation. 
In an action tried without a jury a pursuer who wins before the Lord Ordinary may be 
taken to the Inner House by an appeal for the defender. If he wins the appeal good 
and well, but if he loses he would in that event require to consider whether he should 
attempt to restore the Lord Ordinary's judgment in his favour by appeal to the House 
of Lords. It is open to the House of Lords to reverse the Inner House even on pure 
questions of fact and they sometimes do so. The financial hardship referred to bY 
Lord Aitchison is therefore still present to some extent. 

47. We are of opinion that this argument must be given some weight in considering 
the question whether jury trial is to be abolished, because it is the case that the verdict 
of a jury has a much greater degree of finality than the decision of a Lord OrdinatY· 
It would be possible, of course, to attain the same end by giving more finality to the 
decision of a Lord Ordinary in certain types of cases, but in our opinion any such 
reform would not be popular. By section 10 of the Administration of Justice (Scotland) 
Act 1933, provision was made for summary trial whereby parties could select a Lord 
Ordinary to try a case and his decision would be final. In this case consent of parties 
is required. It is a surprising fact that this procedure has been very little used and it 
may tend to show that parties are reluctant to commit their case to the final decision 
of a single judge. We are inclined to the view that parties might be more willing to 
accept a decision of three judges rather than one as finally disposing of a case, and we 
suggest that the Rules Council might give consideration to the question whether 
section 10 of the 1933 Act should be amended in this way. In any event we are satisfied 
that any provision to make the decision of a Lord Ordinary final in any ordinary action 
or damages apart from consent of both parties would not be popular. 

48. It Is argued that jury trial is superior to proof before a Lord Ordinary because a 
jury verdict Is always given within a short time whereas a judge probably will take the 
case to avizandum. This stresses another aspect of the finality and speed of decision 
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~~ched in a jury trial. It is said that it is better that the pursuer should see justice 
mg done and hear the verdict given almost immediately after the final speeches of 

counsel and the charge by the judge. In our opinion there may be some merit in that 
feature of jury trial but, on the other hand, in any case where the evidence is such as 
tho require a judge to take the case to avizandum, we think that any such merit is more 
~ an counter-balanced by the fact that after avizandum the parties obtain a reasoned 
JUdgment come to after a careful scrutiny of the whole evidence. We are not convinced 
that a pursuer prefers a jury verdict merely because he hears it delivered and gets it 
~t the conclusion of the trial. At the same time, as we have already pointed out, the 
Jury. srstem does have the advantage, where there is no motion for a new trial, of 
avotdmg the expense of extending the shorthand notes of evidence. 

49. It is argued that jury trial is preferable in actions of reparation because there Is a 
~end~ncy for a jury to give a higher (and more realistic) award of damages than would 
~ Klven in a case without a jury. This argument touches upon the whole question of 

ahaJury's ability to assess damages properly. Upon the evidence before us we are satisfied 
t t a jury is a suitable body to assess damages and that, taken on the whole, they do 
80 satisfactorily. Apart from mistakes made in recent years where there had to be an 
apportionment of blame between parties (a difficulty for which we elsewhere suggest 
a remedy) we see no reason on the evidence to doubt that juries' assessments of 
d~ges are reasonable and fair. This is all the more surprising when it is borne in 
lllind that on some matters, such as solatium, they can get relatively little help from 
the Presiding judge as to what figure would be appropriate. We are also satisfied that, 
~some extent, there is a tendency for juries to give slightly higher awards than judges. 

e are not in a position to criticise the award in any particular case and we cannot 
~re!end to say whether awards by juries are more correct or less correct than awards 
Y JUdges because every award is peculiarly dependant upon the circumstances of its 

own particular case. 

. 50. We do, however, desire to draw attention to a widely held opinion that awards 
tn England are on a substantially higher scale than awards in Scotland and we regard 
any such discrepancy as undesirable. This matter has been considered by the General 
Council of the Scottish Trades Union Congress who decided in 1955 to recommend 
to their affiiliated unions that, for an experimental period, pursuers in reparation 
cases in Scotland should ask for proof before a judge instead of jury trial in order to 
see whether judges could be persuaded to give higher awards so as to bring matters 
more in line with England. The unions as a whole, however, were not prepared to 
take that course and nothing came of the proposal. 

. 51. It seems that there is a general feeling among those representing pursuers that 
In Scotland judges take too narrow a view of damages claims and do not make sufficient 
allowance for the changing value of money. In evidence some witnesses have sought 
to justify that feeling by reference to the awards that were made in the war years when 
there were no juries, and it would seem to be the case that in those years the awards 
were smaller than might have been made by juries. On the evidence as a whole we are 
of opinion that there is more chance of lessening any gap that may exist between 
English and Scottish awards if the assessment of damages in the ordinary reparation 
cases continues to be made by juries. 

52. It is argued that as a jury Is admittedly the proper body to decide serious criminal 
cases it must be able to give a proper verdict also in civil cases. In considering this 
argument one must bear in mind that the circumstances in criminal and civil cases 
are materially different. In a criminal prosecution by the Crown against an accused 
Ptrson there is very little liklihood of the jury's verdict being influenced by sympathy 
for the accused. Even if it is so influenced, that is not a bad thing because, on principle, 
~n accused person must be presumed to be innocent until he is proved to be guilty; and, 
tn that case of doubt, it is better that a guilty person be acquitted rather than that the 
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risk be incurred of an innocent person being convicted. In civil cases on the other 
hand the jury has to hold the scales of justice evenly between the parties and if they do 
more than justice to one party they are inevitably doing less than justice to the other. 
While there is a distinction between criminal and civil jury trial on that ground, w_e 
are of opinion at the same time that there is some force in the point that as a jury IS 

suited to decide questions of fact in a criminal case it cannot be said that they are 
unable to decide questions of fact that arise in a civil case, at any rate in a civil case 
which is comparatively straightforward. 

S3. It is argued that it is in the public interest that laymen should be associated with 
the administration of justice and that the jury system affords the best means of doing so. 
Sir William Holdsworth in his History of English Law (third edition, vol. 1 page 349) 
has expressed this point as follows: 

"The effects of the jury system upon the law are no less remarkable and no 
less beneficial. It tends to make the law intelligible by keeping it in touch with 
the common facts of life ... The jury system has, for some hundreds of years, 
been constantly bringing the rules of law to the touchstone of contemporarY 
common sense." 

We are not convinced that the jury system has had that effect in Scotland to anY 
appreciable extent. We think, however, that it is a good thing that laymen should 
be associated to some extent with the administration of justice. In particular we 
are of opinion that it is an advantage to have the benefits of the lay mind in deciding 
claims which may greatly affect the lives of people who have been injured or who 
by the death of a breadwinner have lost a means of support. We adopt the following 
statement from the report of the Royal Commission of 1926: 

"In cases which are concerned with the measure of dutiful consideration 
for the personal safety of others demanded by the ever varying conditions of 
human society we think the intervention of the lay mind has a value which 
may fairly be set off against any disadvantages arising from the subjectivitY 
of a lay tribunal." 

S4. It is argued that the abolition of jury trial would result in a disturbance of the 
balance of judicial work as between the Court of Session and the Sheriff Court. Opinion 
differs among the witnesses who spoke on this matter before us as to what the result 
would be on the Court of Session if jury trial were abolished. Some thought that 
after things settled down there would be no material change in the volume of work 
in the Court of Session although, to begin with, more cases would be defended. 
Others took the view that if a jury trial were abolished a large proportion of the 
reparation cases which are now raised in the Court of Session would inevitably be 
raised in future in the Sheriff Court and that the result would be that the Court of 
Session would have too little work and the Sheriff Court too much. 

5S. This matter is not susceptible of proof one way or the other. We accept that 
the courts of law exist in order to serve the public and that their form and organisation 
must be arranged on that basis. We also accept that the public interest requires that 
there should be in Scotland a strong supreme court engaged in important work. 
These matters are, in our view, of such importance that they should not depend on 
the continuance or abolition of civil jury trial. For this reason we have attached no_ 
weight to this argument in reaching our conclusion on the main issue before us. 

56. Balancing the arguments on both sides and the evidence relating to them we 
do not find that there is any preponderance in favour of abolishing jury trial. We 
therefore recommend that jury trial in the Court of Session be not abolished. 

LAY PARTICIPATION OTHER THAN JURIES IN 0viL TRIALS 

S7. Before concluding this chapter of our report we wish to refer to Sheriff 
Kermack's proposal that jury trial should in effect be replaced by trial before a bench 
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consisting of a judge and two or more laymen. The detai1s of this proposal and its 
suggested advantages are set out in Sheriff Kermack's Note which is attached to our 
report. There is no doubt that such a tribunal would be a radical innovation in the 
Procedure of the Court of Session; and, with the exception of Sheriff Kermack, we 
consider that the evidence we have received is not sufficient to allow us to recommend 
such an innovation in the Scottish legal system. Moreover, it is doubtful whether this 
Proposal properly falls within the terms of our remit. It was agreed, however, that this 
lll~tter should be mentioned in our report in order that the appropriate authorities 
lllight give to the proposal such consideration as they might think fit. 

CHAPTER 4 

Limitation of Civil Jury Trial in the Court of Session 

58. Although we cannot see our way to recommend that civil jury trial be abolished 
\\Ire are .unanimously of opinion that the existing right to civil jury trial in the Court 
0 Sesston should be limited. We are satisfied that owing to the increase in the number 
~nd complexity of master and servant cases there are some cases which are tried by 
Jtur under the present system although the circumstances are such as to make the 
:ctJon unsuitable for jury trial. The requirement of special cause, as judically interpre
ed, does not always prevent that happening. 

. 59. Some of us are of opinion that the best way of deciding between proof or 
JUry trial would be to leave that question to be determined in every case by the un
fettered discretion of the Lord Ordinary, on the basis that there would be no enumerated 
causes, no statutory appropriation of any type of case to jury trial, and no requirement 
~f special cause in any case. Each case would be dealt with on its own merits, in the 
light of its own circumstances, and in the light of the wishes of parties. Those who 
~ake that view recognise that such a system might make it difficult to obtain uniformity, 
10 respect that different decisions might be given in broadly similar cases, but they are 
of Opinion that that difficulty would be more than counter-balanced by the advantages 
~0 be gained in the way of (i) effecting a much needed limitation in the scope of civil 
~ury trial and (ii) ensuring that each case is dealt with on its own merits. This proposal 
18 on the same lines as the recommendations of the Royal Commissions of 1868 and 
1926, and it is very largely the system which is now in operation in England. 

60. We are, however, unable to make any recommendation along those lines for 
~e are equally divided in opinion on the question whether there should be an unfettered 
discretion conferred on the Lord Ordinary (or, as was also suggested, on a court 
Consisting of three judges). Those of us who are opposed to such a discretion take 
t~e view that it would certainly lead to a lack of uniformity and might result in the 
Virtual abolition of civil jury trial, or at any rate to an undue limitation upon the 
number of jury trials. 

61. As we have been unable to agree that the existing right to civil jury trial should 
~ limited by putting an end to statutory appropriation and conferring an unfettered 
discretion on the Lord Ordinary, we cannot recommend an alternative to the main 
features of the present system, i.e. that certain types of causes should be appropriated 
to jury trial but that it should be competent in those causes to al1ow a proof without 
a jury if all parties consent or if special cause be shown. We are, however, unanimously 
of opinion that some limitation on the existing right to civil jury trial is necessary, 
and we think that such limitation should be effected by: . 

(i) revising the list of enumerated causes; 
(ii) taking a broader view of the requirement of special cause. 
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ENUMERATED CAUSES 

62. We recommend that section 28 of the Court of Session Act 1825 and section 49 
of the Court of Session Act 1850 should be altogether repealed, and that the following 
types of cases only should be appropriated to jury trial: 

(i) actions of damages for personal injury or death caused by delict. By "personal 
injury" we mean not only physical injury but also verbal injury as in slander. 
Under "delict" we include wilful or malicious wrong, negligence at common 
law and breach of statutory duty; 

(ii) actions for breach of promise and seduction; 
(iii) actions for malicious prosecution or wrongful arrest or imprisonment; 

provided that it should still be competent in any of the foregoing actions to alloW 
a proof without jury if all parties consent thereto, or if special cause be sho~~· 
We further recommend that jury trial should not be competent in any type of CIVil 
action other than those enumerated in (i) (ii) and (iii) above. 

63. We suggest the repeal of the above mentioned statutory provisions mainlY 
because they cover several types of action which have long since ceased in practice 
to be tried by jury. We go further than that, however, for the result of our recommenda· 
tion would be to make jury trial incompetent in some types of action which are 
sometimes tried by jury, including in particular: 

{i) actions in respect of damage to land or moveables; 
(ii) actions for nuisance; 
(iii) actions for reduction of deeds; 
(iv) actions dealing with rights of way. 

We think it right to state briefly our reasons for excluding jury trial in the four last 
mentioned categories. In regard to all four we have to say generally that the evidence 
submitted to us did not disclose any real desire that such actions should be tried bY 
jury. Our detailed observations in regard to each category we set out in the following 
paragraphs. 

64. Actions in respect of damage to land and/or moveables. The law in these cases 
may be complex and the task of assessing damages in them has no features which 
make it particularly suitable for a jury, Examples of cases in this category are actions 
in respect of damage to land through fire caused by a railway locomotive or otherwise 
and actions in respect of damage to a vehicle in a road accident. Where there is an 
element of personal injury in an action in respect of damage to land or moveables, it 
will depend very largely on the importance attached to the personal injury element 
whether the action is suitable for jury trial or proof. 

65. Actions for nuisance. The most common instances of nuisance consist in the 
infringement of the right of an owner of land to the comfortable enjoyment of his 
property, e.g., by pollution of rivers or causing noxious fumes to pass over the land. 
In Maclaren on Court of Session Practice (1916) it is stated, at page 547, that ordinarY 
actions for nuisance should be sent to trial by jury unless of consent of parties or 
where special cause is shown. We understand however. that such actions are now 
usually sent to proof without a jury. This was one of the three types of action which 
were appropriated to jury trial under the 1850 Act and we have given careful considera· 
tion to its position under the changed circumstances of the mid-twentieth centUrY· 
The law regarding nuisance is complex. There are obvious advantages in having this 
complexity well documented in recorded judicial decisions. We see no particular virtue 
in such a dispute coming before a jury who bring to the matter no special qualifications 
such as would counter-balance their obvious disadvantages in dealing with m~tters 
of such legal difficulty. In our view a decision on such matters should be left to the 
judges and we recommend accordingly. 
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66, Actions of reduction. The object of an action of reduction is to annul any 
deed, decree or other writing. The list of enumerated causes in section 28 of the 1825 
Act includes "all actions of reduction on the head of Curiosity and idiotcy or on facility 
~d lesion or on force and fear"; but in practice actions of reduction on the ground 
~ ~ssential error have also been sent to jury trial. See for instance McCaig v. Glasgow 
. n~versity Court (1904 6F. 918), Fletcher v. Lord Advocate (1923 S.C. 27). Similar 
actJons on the ground of undue influence in practice go to proof, apparently because 
~f the element of professional malpractice generally involved e.g., Ross v. Gosselin's 

xecutors (1926 S.C. 325). We are not, however, satisfied that there is a convincing 
case for sending any of these actions to a jury. We have been told that juries are 
Pa~icularly liable to err in actions of reduction, perhaps because of the difficulty of 
a Simple direction in law being given, perhaps because the circumstances of these 
cases are more remote from everyday experience than, say, the nature of an accident 
chausing physical injury. Jn fact, although a jury is now competent in the majority of 
t es.e cases, it is very rarely used; and we are agreed that the legal position would be 
cl~nfied and no injustice caused if the right to ask for a jury trial in these cases were 
Withdrawn. 

67, Actions dealing with rights of way. Actions dealing with rights of way do not 
ahppear to be among those listed in the 1825 Act, but a practice developed of sending 
t em to a jury, In Robertson v. Duke of Atholl (1905 SF. 150) it was held to be well· 
~stablished practice that where the question of right of way was a pure question of 
act the case ought in ordinary course to go to jury trial. In the same case, however, 
Lo~d Justice-Oerk Macdonald described this procedure as "the worst way of trying 
wright of way case that can be imagined,'' and Lord Kyllachy concurred in that view. 

e see no reason why cases where rights over land are in issue should come before 
a. jury, and we recommend that it should be made clear that actions dealing with 
fights of way fall into the class of case for which juries are incompetent. 

SPECIAL CAUSE 

. 68, If the Court continues to adopt the same practice as hitherto in deciding what 
ts and what is not special cause some unsuitable cases will continue to be brought 
before juries. We think that the decision on special cause should continue to be a 
rnatter for the discretion of the Lord Ordinary, but we recommend that the discretion 
should be exercised on broader lines than at present. For example, we think that in 
addition to the circumstances which are already recognised as amounting to special 
cause it should be held that there is special cause where it is likely that the trial will 
b~ Protracted, (e.g., where it may last for more than three days), or that the evidence 
Will be complicated or technical, or that important questions as to the admissibility 
of evidence will arise. Where questions of law or of mixed fact and law are involved 
Practice in the past has varied depending on the view taken by the Lord Ordinary as 
to whether the case can be suitably disposed of by a jury under appropriate directions 
by the trial judge. It is particularly in that type of case that we think that the Lord 
Ordinary should be free to disregard previous reported decisions and should more 
frequently find that special cause exists. For instance we are of opinion that the 
question whether an employee has been acting within the scope of his employment 
should be sent to proof and not to jury trial. We wish to refer also to the type of case 
Where the pursuer founds on a contravention of some statutory provision and where 
the defence is taken that it was impracticable to avoid or prevent the contravention. 
We do not mean that all cases where the statutory provision concerned raises a 
~uestion of practicability are unsuitable for jury trial. We have in mind only that 
hmited class of case involving a counter-issue in which, even though a breach of a 
&~tutory provision is proved, it is still in law a defence to prove that it was imprac
ticable to avoid or prevent the contravention. We are of opinion that such cases are 
not suitable for jury trial and should be sent to proof. Instances were cited to us 
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where in such cases a jury had become confused by the issue and counter-issue which 
they had to consider. 

69. It seems to be an open question whether the Court of Session has now power 
by Act of Sederunt to repeal or modify the statutory provisions relating to the 
necessity of showing special cause. See the cases of Graham v. Paterson & Sons 
(1938 S.C. 119): Breslin v. L.N.E.R. (1935 S.L.T. 575): McLeod v. General Steam 
Navigation Co. (OH) (1948 S.L.T. (Notes) 42): Murphy v. Kirkcudbright CountY 
Council (OH.) (195S) S.L.T. (Notes) 25). In view of that uncertainty it may at first 
sight seem to be desirable that, if our recommendations are accepted, they should 
be carried into effect by legislation. But, in our opinion, as the decision on special 
cause is, in essence, a matter of discretion, it cannot suitably be regulated by legisla· 
tion. Whatever means be adopted to secure the end which we have in view, we 
definitely recommend that the words "special cause" should be construed so as to 
cover a wider field such as is indicated in the preceding paragraph. 

290 



APPENDIX XVII 
(Para. 498) 

TRIAL BY PAPER JURY* 

PETER F. CARTER-RUCK PUTS THE CASE FOR TRIAL BY 
JUDGE ALONE IN LIBEL ACTIONS 

~or long it has remained a recognised principle of English law that an individual is 
C~htled to trial by jury where his life, liberty or reputation is at stake, and the right .of 
~ther Party in a libel action to trial by jury is provided for in Order 33, rule S, of the 
"-Ules of the Supreme Court. 
A By virtue of that rule and the Administration of Justice (Miscellaneous Provisions) 

ct 1933, on the application of either party to an action to be tried in the Queen's 
Be~ch Division of the High Court, where the court is satisfied that a claim in respect 
of hbel or slander is in issue, the action shall be ordered to be tried with a jury. 

The only exceptions are when any prolonged examination of documents or accounts 
~r any scientific or local investigation is envisaged, which cannot conveniently be tried 
Y .a jury. In practice this means that when ever a plaintiff or a defendant in a libel 

action asks for a jury, the trial will almost invariably be before a judge and jury. 
d In the vast majority of cases, plaintiffs are inclined to ask for trial by jury, whereas 
efendants in most cases prefer trial to be by judge alone. 

Concern 

This means, of course, that the mode of trial is usually determined by the wish of 
one party and not the submissions of both, an aspect of procedure which in recent 
Years has caused increasing concern to all whose livelihood depends upon the printed 
Word. 

Many arguments have been advanced, both by lawyers and laymen, in favour of 
retaining the jury system, not only for libel actions but for some other forms of civil 
action. 

The report of Justice and the International Press Institute, under the chairmanship 
0~ Lord Shawcross, which was published in 1965, felt that to take away the right to 

ha
tnal by jury would involve an erosion of the existing right of anyone whose reputation 

d been attacked (to use an ancient phrase) "to put themselves upon the country" . 
. Some members of the Press, worried, as they rightly were at the time by the very 

htgh awards in a number of jury actions, thought that some judges might be even more 
hostile to the Press than juries then appeared to be. 

Not long after the publication of that report, Lord Shawcross expressed the view 
that, owing to the continuing tendencies of juries to award disproportionately high 
damages, right to trial by jury in libel actions should be abolished . 
. Until 1969, it seemed that the arguments, however, in favour of maintaining the 
~ury system were greater than the arguments against. Allegations of "sensational" 
Journalism and criticisms of some newspapers were still occasionally being voiced and 
the protection the private citizen had of a right to trial, where his reputation was 
assailed, by his fellow-countrymen seemed to be one of the basic platforms of democracy 
Which we ought not lightly to abandon. 

Until last year, I would certainly have supported the jury system for libel actions, 
Particularly as awards in the late '60s were tending to be more moderate. In fact in the 
Years 1967-69 the highest award was before a judge alone, namely £7,000 damages in 
Gros v. Crook, compared with £5,000 two years earlier in a case before a jury, Pope v. 
Odhams Press Limited. 

"' From The Evening Standard, 25th May 1972. 
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Since then the pendulum has once again swung against newspapers and . oth~t 
publishers to such an extent that it would seem now an injustice to continue to mamta.tl 
the right to trial by jury in any defamation actions. The effect of the Press Councl 
on the shortcomings of the few has been considerable, 

Fleeced 
Newspapers now can no longer be looked upon as wealthy empires to be fleeced 

whenever they make a mistake. A number of newspapers of national importance to 
the community are fighting to maintain their slender margins of profit and for wholl1 
to fight a heavy libel action could be a crippling blow. 

The concept, too, of the remoteness of judges may linger on but, in practice, belongds 
only to the past. The judiciary today is far broader-based than in the past. The ~r 
Chief Justice, himself a former solicitor, has known direct professional contact With 
the private citizen, and we are blessed with a strong Court of Appeal, should there be 
any evidence in any action of a prejudicial attitude on the part of the judge. 

There are two other aspects of the jury system which, because of changing 
conditions, give rise to concern; qualification and economics. 

Few would deny, particularly with a considerable immigrant population and the 
likelihood of eligibility for jury service being extended to include all on the electoral 
roll, that, in any action as technical and as sophisticated as a libel action, it is patentlY 
absurd to expect the uninitiated, or an immigrant after perhaps only two or three 
years in this country, to appreciate the esoteric nuances of the infinite variety of 
combination of words that may give rise to an action for defamation. 

Economically, can it be right that, throughout each legal term, a not inconsiderable 
number of private citizens have to be away from their work, sometimes for weeks on 
end, to try civil actions. which many find difficult to comprehend? If the court were 
given a discretion, many actions might be ordered to be tried by the judge alone. 

For many the turning point must have come after the decision in Broome v. Cassell 
and Company Limited, when Captain Broome was awarded £40,000 and this was 
upheld both by the Court of Appeal and by the House of Lords. 

The jury found that the words complained of were defamatory and untrue. Although 
no one would deny that Captain Broome should be properly compensated for a 
reflection upon his reputation, he has been vindicated by the verdict. 

But without in any way ignoring the special circumstances which led to that award 
or detracting from the value of reputation

" The Purest Treasure mortal times afford 
Is spotless reputations :-that away 
Men are but gilded loam or painted clay" 

-can such high awards, unless the allegations are exceptionally grave, be equated 
fairly with the awards in personal injury cases? In a libel action once damages are 
awarded the injury to reputation is in most cases ipso facto repaired. Damages in a 
personal injury case will never replace a lost limb. 

The crushing blow which such a high award imposes upon defendants when the 
costs of the action are added could lead to financial ruin. Since that award has been 
upheld by the House of Lords there must be many writers who live in fear of the 
consequences of a mistake, though anyone with experience of newspapers and 
publishing would vouch that in almost every case, editors, authors and journalists 
take considerable pains to ensure the accuracy of their work. 

Pattern 
In Captain Broome's case there was an award of exemplary damages and, in the 

more recent case of Captain Prchal against the German playwright, Hochhuth, over 
the play "Soldiers" when Captain Prchal was awarded £50,000 damages, the libel was 
exceptionally grave, unsupported by evidence and utterly without foundation. 
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Nevertheless, many potential jurors who read of these cases would remember the 
amount of damages but not perhaps the special circumstances . 

. The danger is that, so long as juries remain, these actions will set the pattern for 
higher awards, with possible irreparable consequences to some newspaper or journal
Very probably as a result of some unwitting mistake or typographical error. 
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APPENDIX XVIII 
(Para. 11) 

INTERIM REPORT OF THE COMMITTEE ON DEFAMATION* 

To the Right Honourable the Lord Hailsham of Saint Marylebone, 
Lord High Chancellor of Great Britain, 

the Right Honourable Norman Wylie, V.R.D., Q.C., M.P., 
Her Majesty's Advocate. 

THE REHABILITATION OF OFFENDERS BILL 

1. The Committee have studied the Hansard report of the recent debate in the 
House of Commons on the Second Reading of this Bill and consider that it might 

· assist the Standing Committee to which the Bill has now been committed, if the vieWS 
of the Committee on those aspects of the Bill which concern the law of defamation 
were now made known. With this end in view, therefore, they have decided to send 
you, in advance of their full report on the law, practice and procedure relating to 
actions for defamation, this interim report concerning the defamation provisions of 
the Rehabilitation of Offenders Bill. This interim report (which the Committee, as a 
matter of urgency, have authorised me to sign on their behalf) includes, as an Appendix, 
the views of the Committee on certain aspects of the defence of Justification or VeritaS, 
which are also relevant in the context of this Bill. 

2. For the reasons which follow, we are unanimm,1s in thinking that this Bill, if 
passed in anything like its present form, would be a serious and unjustifiable inroad 
on the freedom of the individual to tell the truth. The Bill, which has been recentlY 
introduced by Mr. Kenneth Marks, M.P., in the House of Commons for the 1973-74 
Session, is substantially based on proposals contained in a recent report of a com· 
mittee set up by "Justice" (and two other organizations) and entitled "Living it Down". 
Its purpose is to facilitate the rehabilitation of offenders who have not been re· 
convicted of any serious offence for periods of years, and to penalise the unauthorised 
disclosure of their previous convictions. It contains proposed amendments in the 
field of defamation. 

3. A similar Bill sponsored by Lord Gardiner was debated in the House of Lords in 
1973 and was passed. During the Committee stage and on Third Reading substantial 
changes were made to those clauses which affect the law of defamation. On behalf 
of the Government the Minister of State at the Home Office, Viscount Colville of 
Culross, on more than one occasion expressed the wish that this Committee should 
consider those parts of the Dill which affect the law of defamation. Mr. Marks' Bill 
is on very similar lines to Lord Gardiner's Dill as amended and passed. 

4. The principal effect of Lord Gardiner's and Mr. Marks' Dill is that a conviction 
resulting either in a non-custodial sentence or a custodial sentence of up to 30 months 
must be treated as spent after a prescribed period of up to a maximum of 10 years 
(varying according to the severity of the sentence). The Bill provides (clause 2) that 
subject to certain exceptions, a rehabilitated person shall after the commencement of 
the Act be treated for all purposes in law as a person who has not committed or been 
charged with or prosecuted for or convicted of or sentenced for the offences forming 
the subject of his spent convictions, and that, accordingly, no evidence tending to 
prove the contrary shall be admissible in any court or tribunal in any part of Great 
Britain .. 

• (1974) Cmnd. 5571. 
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t 
S. Clause 6 of the Bill makes explicit qualifications to the general rule in relation 

0 the law of defamation as follows:-

"6.-(1) In any action for defamation begun after the commencement of this 
Act by a rehabilitated person and founded upon the publication of any words 
tending to show that the plaintiff has committed, or been charged with, or been 
Prosecuted for, or been convicted of, or been sentenced for, an offence which was 
the subject of a spent conviction, it shall continue to be open to any defendant 
(notwithstanding the provisions of section 2 of this Act), to rely on any defence 
of absolute or qualified privilege which is available to him: 

Provided that for the purpose of this subsection a defence that the words 
Published constituted a fair and accurate report of judicial proceedings shall not 
be treated as a defence of privilege unless the publication was contemporaneous 
With the proceedings. 

(2) In any such action it shall further be open to any defendant to rely (notwith· 
Standing the provisions of section 2 of this Act) on all other defences which 
Would have been available to him but for the passing of this Act if, and only if, 

(a) the words were published either before the commencement of this Act or 
before the conviction became spent; or 

(b) the defendant proves either-
(i) that the words were published in the ordinary course of the publication 

or use of a bona fide text book or article published for educational, 
scientific or professional purposes; or 

(ii) that he did no more than to republish innocently a document first 
published either before the commencement of this Act or before the 
conviction became spent. 

(3) For the purpose of subsection (2) of this section, a person shall be treated 
as having republished a document innocently if, and only if 

(a) neither he nor any of his servants or agents who were concerned with the 
republication knew 
(i) that the document contained words defamatory of the plaintiff; or 

(ii) that the conviction had become spent before the republication took 
place; and in either case 

(b) he and such servants or agents exercised all reasonable care in relation to 
such republication. 

(4) In the application of this section to Scotland "plaintiff" means pursuer and 
"defendant" means defender." 

6. It will thus be seen that-

(a) the defences of absolute and qualified privilege still apply, though subject to 
the qualification that non-contemporaneous reports of judicial proceedings 
cannot attract the defence of a fair and accurate report; 

(b) all other defences, and in particular the defences of justification and fair 
comment, are precluded unless either:-

(i) the words were published either before the commencement of the Act or 
before the conviction was spent, or 

(ii) the words were published bona fide in an educational, scientific or 
professional publication, or 

(iii) the defendant can establish innocence as prescribed by the clause. 
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7. Although we have great sympathy with the objectives of this Bill, we feel 
considerable anxiety as to its proposals, though it is fair to say that the amen~e~ts 
during the Committee stage in the House of Lords, and in particular the provtston 
substantially preserving the defences of absolute and qualified privilege, were in our 
view considerable improvements. 

8. In principle, we view with disfavour the creation by this Bill of a special etas~ 0~ 
person about whom the truth cannot safely be told after a specified period. We thin 
it is in the public interest that truth should at all times remain a defence to actions fo~ 
defamation•. It is in our view wrong in principle that a man about whom the trut 
is told should be entitled to damages on that account. Where it is unfair and not in the 
public interest to tell the truth about a person the publisher can be charged with criminal 
libel. 

9. As Lord Gardiner himself stated when speaking as Lord Chancellor in the House 
of Lords on 25th May 1966, in the Press and the Law debate (Hansard, House of 
Lords, Vol. 274 Col. 1444)-

"Libel is, after all something of great importance to people as a whole, and 
most of the law of libel is not law applicable only to the Press. Our law may see~ 
complicated as a whole, but its main outlines are fairly clear. If you say what IS 
true, you cannot be touched." 

This is, of course, referring to civil, not criminal libel. 

10. Historians and biographers, not to speak of journalists (subject to possi~le 
defences of privilege discussed below) would have to suppress all reference to conVJC• 
tions covered by the draft Bill since they would have no defence even if the publication 
were both completely true and for the public benefit. It has been said that writers are 
already constrained to suppress matters concerning living persons because they cannot 
risk saying libellous things that they cannot prove; but it seems to us there is a great 
difference between this difficulty and suppression of true facts which can manifestlY 
be established. It is not difficult to think of many instances where an offence and 
conviction within the scope of the Bill would per se constitute significant historical 
evidence in relation to a person's career or even to contemporary events. Under this 
Bill, the author would be required to distort such events by suppression of the offence 
and conviction. 

11. One remarkable feature of the Bill in this context is that if an offence was not 
followed by a charge, or led to a charge on which the accused was acquitted, it maY 
be freely referred to. The scandalmonger can talk of all sorts of disgraceful behaviour 
on the part of other people, such as adultery, fraud on the Revenue or Customs, 
cheating at examinations or in games, cruelty to a child or wife, and so on. The people 
concerned may have lived down their misbehaviour but the truth could be told about 
them for ever. We see no valid reason why those who have been convicted under the 
criminal law should be specially selected out of all those who misbehave for favourable 
treatment. · 

12. The earlier drafts of Lord Gardiner's Bill, which as we construed them seem to 
exclude the defences of absolute and qualified privilege, caused us very grave anxietY 
in this score. While we welcome the preservation of these defences in the amended Dill, 
we deprecate the exclusion of the defence of qualified privilege in relation to non· 
contemporaneous reports of judicial proceedings. 

• In the draft of our full report on the subject of this Bill, we refer at this stage to some 
paragraphs in our chapter on the Defence of Justification, which we reproduce in the 
Appendix hereto. 
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13. We are also concerned for the position for all those who may publish, sell or 
lend books. It seems to us that publishers, booksellers and even private individuals 
Would face impossible tasks of constant surveillance of detailed information in a wide 
Variety of books outside the educational, scientific or professional exception; equally, 
Public and circulating libraries would not be adequately protected for publication to 
their borrowers or subscribers even though the original publication had taken place 
before the conviction was spent, as their lending would constitute a fresh publication 
~n~ they would face a grave risk of being unable to sustain the defence of innocent 
dtssemination". 

14. Frequently a defendant combines the defence of qualified privilege with a defence 
or justification, and in such circumstances a defence of justification may well succeed, 
ren~ering the defence of qualified privilege academic. Under these proposals, it would 
be lOlpossible to combine the two defences. This seems to us very unsatisfactory, 
Particularly in the case of employees' references as the Confederation of British 
Industries have represented to us. It seems to us wrong in principle, for example, 
that a referee for a schoolmaster or anyone else in charge of children, should be 
P.rohibited from telling the truth about a rehabilitated person without running the 
rtsk of an action for defamation.A referee for such a person would in most cases, in 
?ur view, be guilty of a breach of his moral duty and indeed of his present legal duty, 
lf he failed to disclose to the person seeking the reference that the rehabilitated person 
~ad been convicted of an offence against children. Yet clause 2(b) of the Bill provides 
ln. effect that the referee must pretend that the rehabilitated person had never interfered 
Wtth children. 

IS. We are also worried about the position of a defendant who pleads qualified 
Privilege and is met by a charge of malice. It is commonplace in such circumstances 
for the defendant to refer to relevant convictions of the plaintiff as a ground upon 
Which he honestly believed that the statement complained of was true, in order to 
negative malice. Under these proposals, while his defence of qualified privilege is 
Preserved, it seems that his right to rebut an allegation of malice in this way is destroyed 
(unless preserved by clause 5(4)(a)-see below). 

16. Clause S(4)(a) of the Bill as passed by the House of Lords provided as follows:
"(4) Notwithstanding the provisions of section 2, but subject to the provision 

of section 6, of this Act, 
(a) evidence of the conduct of any rehabilitated person, and of his conviction 

of an offence by reason of that conduct, shall be admissible at any time in 
any civil action or proceeding tried in any Court of tribunal having 
jurisdiction in any part of Great Britain in which a party seeks to enforce a 
right or to claim relief founded upon that conduct, or a right or relief to 
which that conduct is or was relevant, and the court or tribunal is satisfied 
that justice cannot be done except by the admission of such evidence." 

17. We found this subsection, in its relationship to clause 6, difficult to construe. 
~ndoubtedly, as we interpret it, it would permit plaintiffs, petitioners or complainants 
In ~ wide variety of proceedings to refer to spent convictions where the conduct to 
Whi~h they related formed the subject matter of complaint, or was "relevant" to the 
~UbJect matter of complaint. In this respect the Bill is in our view a considerable 
Improvement on the earlier drafts. But what is the effect of this clause in relation to 
defamation claims? For example, at first sight it seems that if a plaintiff claimed 
damages for libel for a reference in a book to a spent conviction, evidence of the 
conduct leading to the conviction might be regarded as "relevant" to the right sought 
to be enforced, unless the clause is to be so narrowly construed as to restrict "relevant" 
to matters pertaining to the right itself as contrasted with any defence thereto. Such a 
construction would lessen our anxieties concerning this Bil1, though we cannot think 
that this construction is intended, since it would substantially undermine the carefully 
drawn exception in clause 6. 
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18. We turn now to clause 7 of the Bill. In introducing the Bill in the House of 
Lords, Lord Gardiner described this clause as dealing with police records and, no 
doubt, its object is to prevent any abuse of confidence by officials who have access to 
them. However, we are apprehensive that, as this clause is at present worded, it mi~ft 
be held to cover any member of the public who knows about the conviction, even 1 

he learnt of it from some other source including a newspaper. The relevant subsections 
read:-

"7.-(1) In this section 
(a) "official record" means a record kept by any Court or police force or public 

authority in Great Britain containing information about persons convicted 
of offences. 

(b) "specified information" means information tending to show that a named 
or identifiable person has committed or been charged with or prosecuted 
for or convicted of or sentenced for any offence forming the subject of a 
spent conviction. 

(2) Any person who has, or at any time has had, custody of or direct or indirect 
access to any official record or the information contained therein shall be guilty of 
an offence if, after the commencement of this Act, he knowingly discloses anY 
specified information to any other person." 

(Our italics draw attention to the phrases about which we are apprehensive.) 

19. Our fears are lent support by Lord Gardiner's statement in the House of Lords 
that the Ethiopian Penal Code provided one of the antecedents of his proposed 
measure. He quoted its Article 245, sub-clause (c) of which reads:-

"A reproach referring to an old conviction made either by ill-will or any other 
reason shall come under the provisions of criminal law regarding defamation, 
and the defences based on justification or public interest shall not be admissible." 

He went on to say that the law is substantially the same in Austria, Egypt, Italy and 
Japan. 

20. If, indeed, the clause were held to bear this wide construction it would introduce 
two far-reaching innovations to the law of defamation. First, it would extend the area 
of criminal libel and bring in a class of offence where there would be no defence that 
the publication was true and that it was for the public benefit. Secondly, it would 
originate a new offence of criminal slander to which the foregoing considerations 
would apply. It is by no means clear that the defence of privileged occasion would be 
available (as it would be in a civil action brought under clause 6). This uncertainty has 
been drawn to our attention by the Confederation of British Industries in relation to 
employers' references. There are many other circumstances in which the suppression 
of a spent conviction would be deplorable. For instance, no-one ought to be at any 
risk in confiding, even against the patient's wishes, to a psychiatrist that a patient had a 
spent conviction-a fact which could be of essential importance in some cases. 

21. The only defences specified for a contravention of subsection (2) of clause 1 
ofthe Bill are given in subsection (4) :-

"(4) In any proceedings under subsection (2) of this section, it shall be a 
defence to prove that the accused disclosed the specified information in the course 
of his official duty. 

(a) to a Court having jurisdiction in any part of Great Britain for purposes 
relating to the administration of justice; or 

(b) to a chief officer of police or a person duly authorised by him who requested 
the information in the course of his official duties; or 
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(c) to the Secretary of State or a person authorised by him in writing for 
purposes relating to the security of the State or the maintenance of law and 
order; or 

(d) to a member of a class of persons which the Secretary of State has by order 
designated as a class of persons to whom specified information may be 
disclosed for purposes specified in the order; or · 

(e) to the rehabilitated person or to another person at his express request; or 

(f) to the Keeper of the Public Records by virtue of the transfer of the official 
record concerned." 

~t should be noted that none of these defences would be available to a person acting 
In a private capacity no matter in what situation or for what motive. 

22. Quite apart from the technical problems of defences in particular circumstances, 
We could not concur with proposals that would extend and complicate the civil and 
criminal law of defamation to such a radical extent that the ultimate effects would be 
quite unpredictable. When the Bill was debated in the House of Lords on 1st February 
1~73, Lord Goodman expressed sympathy with its principle and recognition of its 
dtfficulties to both of which we subscribe:-

"There are difficulties, and I think it must be very encouraging to the noble 
and learned Lord, Lord Gardiner, to have heard assent on almost all sides to the 
principle-because we all accept the principle-and I am sure that if we put our 
heads together we cannot fail to achieve a measure that will make this modest 
change in our criminal jurisprudence. 

I believe that one of the major defects of the Bill is that it has been too conscious 
of the technical problems. My own view is that it might well be that in the end it 
will be necessary to exclude altogether from the Bill considerations such as 
defamation; and even to exclude from it any penalty for the unauthorised 
disclosure of a conviction. I would venture to suggest to the noble and learned 
Lord, Lord Gardiner, that there is an objection in principle to imposing a penalty 
because someone has disclosed the fact that another person has a conviction. 
I think the objection in principle is to making the appearance of the conviction 
seem even worse than it is. If it becomes a dark secret that people may not speak 
about except under the threat of possible prosecution and very dire penalties, 
I am not sure that in a way we do not make it worse in the sense that we convey 
to the minds of people that there is something rather awful about this conviction 
that makes it necessary to bring the man to the Old Bailey if he is foolhardy 
enough to disclose it. 

A point that I would venture to suggest the noble and learned Lord might 
consider at the Committee stage, is that reaily it is not necessary to impose 
penalties but that what one reaiiy wants in essence is that a man should not be 
obliged himself to have to disclose the fact that he has a conviction, and that the 
record of the conviction should no longer be extant. This would achieve everything 
that is really required. 

I have a feeling that when we come to the question of defamation, and how one 
seeks to defend an action where someone alleges that a conviction has taken place, 
we shall be pursuing the most difficult course and end up with the most complicated 
legislation, and not really have achieved a great deal."-(llansard, Vol. 338, 
Cots. 777-778). 

23. This Bill would, it seems to us, add one further complication to the law of 
defamation which it is our aim to simplify. We are only concerned with defamation 
and our only recommendation is, as Lord Goodman has suggested, that actions for 
defamation should be entirely excluded from the scope of the Bill. But, as during the 
debate one speaker asked what alternative anyone, who considers the aim of the Bill 
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commendable, has to suggest, and, as we have expressed sympathy with the objectives 
of the Bi1l, one of our members has suggested an alternative. This is that it should be a 
criminal offence for a person to refer to a spent conviction except:-

(i) in actions for defamation, adoption proceedings or in any proceedings 
concerned with the welfare of children or animals; 

(ii) with the leave of the judge-to be obtained in chambers and on notice to 
the rehabilitated person-in other civil or criminal proceedings; 

(iii) in references; 
(iv) during a consultation with a medical practitioner; 
(v) in bona fide biographies and historical works; 
(vi) where it is in the public interest. 

We are not unanimous about the merits of this suggestion. Having regard to our terms 
of reference, however, we do not feel that it is in our province to make a recommendation 
of this kind. 

24. The Bill appears to apply to Scotland as well as to England, and the foregoing 
observations upon it are considered to be valid for the whole of Great Britain. 

25. We think, however, that it may be of interest in this connection to draw attention 
to the availability in Scotland of legal remedies for the wrong of convicium. Convicium 
is defined in Gregg on Reparation, 4th Edition, p. 1.58, as "the wanton and malicious 
publication of some old scandal or some physical deformity". There has been 
considerable dispute as to whether this remedy is available in the case of true as well as 
false statements, but the recent high authority of Lord Kilbrandon is in favour of it 
being the better opinion that, since outrage rather than false accusation is at the root of 
this offence, verltas constitutes no defence. (The lAw of Privacy in Scotland, Cambrian 
Law Review, Vol. 21971 p. 39). 

26. We do not consider that it would serve any useful purpose to analyse in depth 
the nature of this somewhat under-developed delict or to make any recommendations 
for its formalisation by statute. We draw attention to its existence only for the purpose 
of suggesting that it may be capable of being developed so as to afford some form of 
protection against the type of social abuses sought to be mitigated by the Bill under 
discussion, possibly on a wider front. We conceive that such development might come 
about, in Scotland, if the climate of public opinion there were to move strongly in its 
favour. 

F. N. CHARLTON, Secretary. 
18th February 1974. 

NEVILLE FAULKS, 

Chairman of the Committee on Defamation. 
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Public Benefit 

APPENDIX 

EXTRACT fROM DRAFT CHAPTER ON THE DEFENCE 01' 

JUSTIFICATION OR VERITAS (TRUTH) 

Para. 8 

,1. We have considered whether justification in civil actions should be brought into line 
Wtth the law of some Australian States, and with the present English law of criminal libel, 
by providing that a defence of justification should not succeed unless the defendant proves 
not only that the words were true, but also that their publication was for "the public benefit". 

2 .. We recognise that such a provision might deter people from resuscitating tales of crimes 
or mtsconduct happily long forgotten. Such a provision would not, however, apply only to such 
~es, but would have general effect in respect of all defamatory publications. We think that 

d
it ts in the best public interest that truth should at all times remain a defence to actions for 
e
1 
famation. We think it would be most unjust if, as would be the result of this proposal, a 

P aintiff were entitled to recover damages for truthful defamatory statements about him 
lll~ely because their publication was not for the public benefit. Moreover, in civil cases, the 
cnterion of "public benefit" would be difficult to define and inevitably vague, and this would 
Pose serious problems for legal advisers on both sides where the words were true. 

3. The Porter Committee• considered this question, and their observations, with which we 
agree, were as follows:-

"76. It was proposed by certain witnesses, mainly as a remedy against invasions of 
Privacy, that the law as to civil actions for libel should be assimilated to the criminal law 
and that justification should not be available as a defence unless the defendant satisfies 
!he Court not only that the statement complained of was true, but that it was in the public 
Interest that it should be published. It was pointed out that, as the law now stands, there is 
nothing to prevent a newspaper from resuscitating and giving publicity to an isolated 
youthful lapse on the part of a person who, having long ago repented and made amends, 
has rightly acquired a high reputation in the eyes of his fellow men. 

77. A hypothetical example is the case of a woman who, in her adolescence, bore an 
illegitimate child, but has since become a highly respected member of the community. 

78. While we have great sympathy with this point of view, it seems to us that the 
hypothetical example given is one of those cases where sympathy with the individual may 
produce an inclination to adopt a rule of law which is detrimental to the interests of the 
community as a whole, If every true but defamatory statement were to be actionable 
unless its publication were in the public interest, the task of the author or the journalist 
would become impracticable. He would have to guess-and to guess rightly-in advance 
whether a Court would decide that the publication of the defamatory truth in question 
was in the public interest. He would be prudent to err upon the side of caution and his 
publisher and printer would, if necessary, enforce such prudence upon him. Public 
discussion might be stifled and honesty excised from contemporary literature. Futhermore, 
the test of public interest is inapplicable to cases of defamatory statements contained, 
not in books, periodicals or newspapers but-like so many defamatory statements-in 
private documents and correspondence. The evil which the proposal seeks to remedy 
must, in out view, be left, in the more serious cases, to be dealt with, as it can, under the 
existing criminal law and, in other cases, to the regrettably less efficacious sanction of 
good taste, and to the internal control by the press which we have suggested above." 

4. Quite apart from this, muck-raking publications may well be actionable if they imply 
that a taint on the plaintiff's character still remains. "A statement of fact or of opinion which 
consists in the raking up of a long-buried past may, without an explanation (and, in cases 
Which are conceivable, even with an explanation), be libellous or slanderous if written or 
uttered in such circumstances as to suggest that a taint upon character and conduct still 
subsists ••• " per Lord Shaw of Dunfermline in Sutherlandv. Stopes [192S] A.C. at p, 74. 

• Report of the Commltlee on the Law of Defamation (1948); Cmd. 7536. 
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cation of Proceedings in Parliament, 
30(b), 203, 219, 223, 226 

Newspaper reports of, 216-217 
Parliamentary Commissioner for Admini

stration, J83(g), 231(d) 
Play-

Criticisms-fair comment, 153 
Defamation, in 76 

Plaintiff-the reference to, Chapter 4, 26, 
121-126 

Pleadings 
Fair comment, 160, 175 
Innuendo, 97, 108-JJ8 
Justification, 142-143 
Offer of amends, 285 
"Rolled-up plea", 176 



Porter Committee on Law of Defamation 
Disagreement on four major points, 18 
Viewson:-

Death of parties, 406, 413-414 
Defamation of the dead, 418-420 
Definition of defamation, 63, (footnote) 
Distinction between libel and slander, 85 
Droit de reponse (or right of reply), 620, 

622 
Fair comment, proof of statements 

offact,172 
Joint tortfeasors, malice of, 253-256, 

263-264 
Jury trial, 451-452, 491, 493-494 
Mitigation of damages-evidence of bad 

character, 366-368 
Pleading innuendos 97 
Printers, defence of innocent dissemina· 

tion, 307-308 
Public interest and the defence of justifi

cation, 139 
Review of awards by Court of Appeal, 

514 
Statutory qualified privilege, 229 
Unintentional defamation, 279, 281(c) 

Press conferences, 231 (b) 
Press Council 

Evidence:-
Disclosure of confidential sources, 

216(e) 
Reliance by defendant on whole publica

tion, 133-134 
Unintentional defamation and section 4 

of Defamation Act 1952, 286 
Printers 

Defence of innocent dissemination, 
301-309 

Liability as joint tortfeasor, 310 
Privacy, Committee on, 12, 67,233, 236, 

AP.P· IV 
Privalege--(see Absolute privilege and quali

fied privilege) 
Publication 

Criminal libel, to person libelled, 434(c) 
Multiple publications of same libel, 

289-292 
To a third party, 65, 531-535 
To the complainer alone, 73 

Public benefit or interest 
Fair comment, 147 
Rehabilitation of Offenders Act, App. 

XVIII 
Relevance to defence of justification, 

137-140 
Statutory privilege, 227 
Writs, contents of, 230(g) 

Publisher, intention of-(sec Unintentional 
defamation) 

Q 
Qualified privilege--(see also Statutory quali

fied pmilege and proceedings in Parlia
ment), Chapter 7, App. XI, Minority 
Report D. 
Command Papers, 223-225 
Common interest,184-185, 215(/) 

Credit bureaux or reference agencies, 
233-237 (&footnote), 248 

Criminal libel, 433 
Judge's function, 185 
Judicial proceedings, 190(a), 244 
Malice, 186, 241-242 

Meaning of, 239 
New concept proposed, 240-241 
Onus of proof, 226,241 
Parliamentary Papers Act, 226 

Occasions protected, 184-185 
Taking improper advantage of the occa· 

sion, 239-240 
Onus of proof, 185 

Pleading, 241 
Proceedings in Parliament, 

Broadcasts-editorial process, 21,9-222 
Newspaper reports and summar1es, 

216-217, App. XI 
Scotland 

Litigant entitled only to, 243 
Solicitor and client, 243 

Statutory qualified privilege, 227-231, 
App. XI 

Stock Exchange 238 
Technical and scientific journals, 232 
Translators, 310-314 

Quasi-judicial tribunals and inquiries, 202 

R 
Race Relations Acts, 434(b) 
Rehabilitation of Offenders Act 1974, 11-12, 

127, 365 (footnote), 434, App. XVIll 
Recommendations-(see Summary of re· 

commendations) 
Reynolds, Mr. Justice 

Evidence:-
Distinction between libel and slander, 90 
Defence of fair comment, 1 56 
New South Wales Reform Commission, 

Chairman of, 90 
Reports of judicial proceedings-(see also 

Absolute, qualified privilege, and Statutory 
qualified privilege) 

Royal Family; libels on, 445(b) 
Rubinstein, Michael-Minority Reports C 

&D. 

s 
Scotland 

Special note on, 54-56 
Seduction, actions for, 396, 461 
Select Committee of the House of Lords 

1843: 80, Minority Report A 
Servants-(see Agents), 265-268 
Sheriff court-jurisdiction, 574 
Slander, Chapter 2, App. VI 

Actionable without proof of special dam· 
age, may be, 77 

Assimilation with civil libel, 18(a), 24 
Comparative law, 83-84 
Defamation in permanent form, what 

is, 76 
Lack of academic support for present 

distinction, 80-82 
Petty actions, fear of, 87, 580 
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Slander-continued 
Origins of distinction from libel, 78-79, 431 
Vulgar abuse, 89 
Women, slander of, 11(c), 572 

SSI
1
ander of goods--(see Malicious falsehood) 
ander of title-(see Malicious falsehood 
and verbal injury) 

Solatium 
RTecoyerable in defamation actions, 546 

rading Corporations, claims by, 343 
~r~nsmission upon death, 41 1, 424-425 

Solicitors ~nd counsel, 183 (f), 200-201, 243 
SoNces, disclosure of confidential; 

~~~~~rs and broadcasters, 215(e), 

Statements in explanation or contradiction 
227,230, App. XI ' 

Statements in open court, 379-382, 390 
~Y a person who is not a party, 382 
ntenm statements, 380 

Power for court to settle points of disagree
ment, 381 

Statutory qualified privilege, 227-231, Apps. 
III (Sc~edule I) & XI, Minority Report B. 
Extensi<?ns proposed for Schedule to De
fama~IOn Act 1952,231, App. XI 

Protection extended to reports in books 
and other publications, 229 

Statements in explanation or contradiction, 
230 

StocAk Exchange, Council of, 231(d), 238, 
pp.XI 

Strachan Committee; Report of 520, 523, 
App. XVI 

Summary of Recommendations 
England and Wales, 627 
Scotland, 628 

T 
Take-overs and mergers, panel of, 23J(d), 

App. XI 
Technical and scientific journals, 232 
Television--(see Broadcasting and television) 
Trade unions, 330, 341 
Trading companies-( see Corporate bodies) 
Translators, 35, 3Io-314 

Extent of liability, 310 

Interpreters at multilingual conferences, 
314 

Protection and safeguards recommended, 
3Io-313 

Tribunals and inquiries--(see "Quasi
judicial" tribunals) 

u 
Unintentional defamation, defence of, Chap

ter 9, Apps. VIII, XII & XIV, Minority 
Report C. 
Affidavit specifying facts, 280(b), 281(a), 

283 
Broadcasts, live, 298-300 
Defamation Act 1952, Section 4, defects, 

282 
Offers of amends, pleading defence of, 123, 

28o-285 
Onerous burden on publisher, 281(b), 284 
Proposed amending section, 287 

United States of America 
Law concerning discussion and communi

cation on matters of public interest, 212, 
603-617 

Unsolicited correspondent 
Liability of newspaper or broadcaster, 

272(c) 

v 
Verbal injury, Chapter 22, App. IV 

Defect in section 14(b) of Defamation Act 
1952, 596, 601 

Distinction from defamation, 595 
Legal aid, 582 
Lord Kilbrandon's view, 598-599, App. IV 
Malicious falsehood, 595 
Slander of property, 595 
Slander oftitle, 595 

Veritas, 129, 145, App. lV 
Vulgar abuse-(see Slander) 

w 
Wade, Professor, E. C. S., SS 
Warwick, Countess, descendants of, 420 
Weir, Mr. J. A., 332-336, 340 
Writs, newspaper reports of, 231(g) 
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