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Consultation on improving opportunities to access t he 
outdoors for responsible recreation – Questions 
 
 
Please return this form by post or email to reach t he Welsh Government 
no later than 2 October 2015 
 
 
Consultation 
Response Form   

 
Your name: Mark Stafford-Tolley 
 
 
Organisation (if applicable): Powys County Council 
 
 
email / telephone number: mark.stafford-
tolley@powys.gov.uk/01597 827677 
 
 
Your address: Gwalia Offices, Ithon Road, 
Llandrindod Wells, Powys, LD1 6AA 
 

 
 
 

 

Comments 
Education on responsible use (legislated or guidance) and simplifying legislation are 
the important matters that need addressing with any new legislation. This is largely 
because there is already very extensive public access provision. 
 
There is currently dedicated public access on foot within the extensive Welsh 
Government Woodland estate, approximately 9,000 km of public rights of way in 
Powys as well almost one-third of Powys being open access land under CRoWA2000. 
On top of this, there is the Council owned parkland, woodland and open spaces, 
making public access and the opportunities to use it extensive. For example, access to 
Council owned parkland and open space represents around one-third of each principal 
town in Powys, being Brecon, Llandrindod and Newtown. 
 
The improvement of opportunities to public access certainly does not mean more, but 
promoting and educating people where public access has already been provided is 
certainly required. The land mass of Powys also hosts many dozens of nature 
reserves, and other public spaces provided by the RSPB, Wildlife Trusts, Woodland 
Trust, NRW, Town and Community council and of course Council owned land as 
stated above. The Council have received no calls at all for more public access but 
enquiries for information on local parks and to report problems with public rights of 
way is normal. 
 

Question 1: What are your views on the principles outlined above  
[section 2]? If you would suggest changing them, pl ease explain how 
and why. 
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The introduction of racing pedal cycles on bridleways, and defining what existing 
endurance events and sportives are would provide for more activities, and therefore 
more potential for increased revenue for the local economy. The ability for the Police 
to authorise the racing of pedal cycles and update s.31RTA and 1960 Regulations 
would be required. There is ambiguity of what the events are and whether they are 
considered to be race or trials of speed, such as endurance events or sportives. The 
ability to allow this on bridleways would provide greater flexibility in a controlled 
environment such as the ability to use s.16A Road Traffic Regulation Act 1984 along 
with the authorisation by the Police of the event under the Cycle Racing (Highways) 
Regulations 1960 (as amended). 
  
Organisers need to be able to pay the Local Authority (LA) for commercial events, 
rather than rely on s.59HA80 "extraordinary use" to repair damaged public ways. At 
present, various events for pedal cycles, horses and motor vehicles take place on the 
public rights of way network and the LA is expected to repair any damage sustained. 
There is currently no legal provision to seek payment from organisers in using public 
rights of way to assist the LA in the upkeep of the network. It is also well known that 
guided tours for motor vehicles takes place on a commercial basis, and any damage is 
again a matter for the LA to manage. The principle of the tax payer paying for all 
public access, including that for private enjoyment and commercial gain needs to be 
revised. 
 
There should also be more routes available and waymarked for pedal cycles, horses 
and horse drawn vehicles within the extensive WG woodland estate and the 
opportunities for public access on NGO land and Council land needs to be promoted 
better. Parliament hearing the views of the public when it was to sell its woodland 
estate in England is a testament of how highly regarded woodlands' are for public 
recreation and access. The sale did not proceed due to public pressure. The reason 
why there should be more routes, is that there is not a mountain biking centre on the 
WG woodland estate at all in Powys, such as the Crychan, Hafren, Twyi or Dyfnant 
forests. The WG woodland estate is known to promote motor vehicle events, but to 
the Council's knowledge little is known for pedal cycles or horses. This is perhaps 
with an exception in the Dyfnant forest where provision for horse-drawn vehicles has 
been provided by improving some tracks, and parking arrangements. 
 
The recording and changes required to public rights of way needs to be changed and 
streamlined so it is similar to the planning system. The bureaucracy of diverting a 
public path for example is substantially out of proportion to the results and needs to 
be modernised. Developers and home owners often say it is easier and quicker to get 
planning permission to 100 houses or a supermarket than it is to move a footpath a 
couple of metres!  
 
Provide better legal support for LAs to be allowed to prioritise work and deal with 
public rights of way complaints, so more money goes on better quality access and 
where access is based upon the greatest public need. The Rights of Way Improvement 
Plan should be the overarching policy of how it is to deliver public access 
requirements. A lot of public access work can remain a duty, but sufficiently caveated 
much like s.130A HA. For example, if a member of the public serves a notice to 
request the Council to maintain a public highway (s.56HA80), then because it is the 
duty of the Council to maintain highways there is not much defence in a court that the 
Council can provide other than to say it is a low priority for example. 
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As a principle, any inclusion in the legislative framework for irresponsible use of 
public access is welcomed.  However, the Council would have concerns about the 
policing of such a code given that resources for local authorities and enforcement 
authorities are in decline. It is also unlikely that minor countryside infringements are 
likely to be a priority for enforcement authorities, assuming that they have a part to 
play.  
 
Summary 
 
1. The Council do not see the need for extending or widening public access 
provisions, as the existing provision is very extensive. 
 
2. Widening and extending provision will not create a fitter, leaner population of 
Wales, but sustained encouragement and much better promotion/knowledge of what is 
on the doorstep can assist this. 
 
3. The very extensive WG woodland estate is currently poorly understood, which 
no/limited on-site visitor information, and who can use it is poorly known. 
 
4. Simplify legislation. Reduce the burden on LAs in making PPOs, so as:- 
i) Only request a single order, and simple notice in the press or website, with no need 
for confirmation orders and notices. 
ii) Allow administrative errors to be amended within publication date but without 
need to re-publish. 
iii) To follow planning type thinking, such as to be able to confirm an order with 
objections, provided the order followed a basic policy-outline, i.e. to improve safety, 
privacy or security for HA orders, and to permit development for T&CPA orders. 
iv) To simplify and clarify the law relating to motor vehicle access to not allow motor 
vehicle access (save for private rights) to unclassified roads and byways  where there 
is not a sealed road (bitumen/concrete). The definition of a sealed road has already 
been provided by the De-regulation Act 2015 in England. This solution would have 
no bearing on the planning 14/28 day rule for permitted development, nor reduce the 
capability for motorised events to take place, requiring landholder permission similar 
to that of the s.33 RTA88 authorisation. 
 
5. To create a new category of public highway, that allows a route to be designed and 
created for pedestrian and cyclists only, which could be called an "Active Travel" 
route. Although this is created by the Active Travel (Wales) Act 2014, the new 
legislation would allow the legal ability to cycle on a footpath for example without 
committing a civil offence. 
 
6. The Council has strong views that the public access model in Scotland and Sweden 
is not applicable to Wales, due to the different land type and means of farming; as 
well as a much higher density of livestock and population. This would unhelpfully 
change a historic and broadly well-understood legal framework for access. 
 
7. Legislation should emphasise that it is for potential users to prove they have legal 
entitlement to use unclassified roads with mechanically propelled vehicles. 
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Comments 
There is a real need to streamline and reduce the administrative burden of legal order 
making for public rights of way; particularly public path orders. Powys County 
Council is already proactively seeking to address issues such as paths that end as cul 
de sacs, or that run through farmyards or have been naturally eroded by rivers. Due to 
the administrative burden associated with the procedures and limited staff resources, 
we have a large backlog of casework along with most other Councils. Approximately 
two thirds of the applications on file are to improve the public rights of way network 
for the user. 
 
The remainder would be considered to be purely 'landowner interest.' It would make 
much better use of staff time and maximise the public benefit if the processes could 
be streamlined, and the costs reduced. One simple approach would be to follow a 
pattern similar to the planning system, with the publication of a single notice only 
(and not another for confirmation) and for the publication text to be as short as 
possible, or perhaps referring enquiries to the Council's website for details, thus 
saving thousands of pounds in newspaper costs, as well as all the costs associated 
with travelling to place notices on site. Further, akin to the planning system, give LAs 
the power to conclude a PPO where only 1 or 2 objections were received, provided 
that the reasons were published. Larger objections would still go to appeal, as is 
currently the case. 
 
There also needs to be better legal support to LAs in prioritising their work (notably 
for DMMOs, PPOs and maintenance) and deal with complaints so more money goes 
on better quality access and where access is needed. The Rights of Way Improvement 
Plan should be the overarching policy in how it is to deliver public access 
requirements. Currently, any lack of resources is not a legal defence in not 
undertaking many of the functions and duties regarding public access, and this needs 
to be revised. A lot of public access work can remain a duty, but sufficiently caveated 
much like s.130A HA. For example, if a member of the public serves a notice to 
request the Council to maintain a public highway (s.56HA80), then because it is the 
duty of the Council to maintain highways there is not much defence in a court that the 
Council can provide other than to say it is a low priority for example. 
 
Statutory guidance could possibly deal with some of these issues, instead of creating 
primary or secondary legislation.   
 
The introduction of racing pedal cycles on bridleways, would provide for an increase 
in the number of activities that can take place and provide more potential for an 

Question 2: Tell us your views on the issues highlighted above  
[section 4], and whether there are other key challe nges you believe 
need to be resolved? 
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increase in the local economy. However, there needs to be some clarity on what type 
of events are considered to be races or trials of speed. An example of this, are the 
endurance pedal cycle events and sportives. The above would provide the ability for 
the Police authorities to authorise racing of pedal cycles on bridleways and update 
s.31 Road Traffic Act 1988 and 1960 Regulations. These "racing events" would be 
authorised and signed for any public way, and it would be expected that it would be 
something similar to that of "Motor Racing Orders" under what will be s.12A RTA88. 
  
Ability for organisers to pay Local Authorities for commercial events rather than rely 
on s.59HA80 "extraordinary use" whether it is an event requiring some form of 
authorisation, or merely a guided tour. The Local Authority could also be legally 
obliged to reinvest in public access provision. 
 
The recording and changes required to public rights of way needs to be changed and 
streamlined so it is similar to the planning system in its approach. Currently, a 
footpath diversion for example could be blocked and lead to a public inquiry simply 
because of one objector, who often does not even live in the region. An objector can 
simply object on principle, or by a neighbour who holds a grudge. 
 
What would help greatly, for all LAs and NPAs is to include public rights of way into 
cross-compliance, much like what has happened in England. This provides greater 
strength to the LAs to undertake its duties in opening and maintaining public rights of 
way. A vast amount of time is taken up by LAs in removing obstructions, that is the 
landholders’ responsibility, and this will assist immensely in improving opportunities 
for public access. Powys County Council can see no reason why cross-compliance 
cannot be included for public rights of way. 
 
The NRW website is currently quite poor when it comes to informing the public of 
outdoor access opportunities, and educating people in where they can go. Interactions 
with the public suggest to Countryside staff that the site is not well known, and takes 
some effort to find the right pages. It is not known where Glastir permissive access 
can be viewed. Also, SSSI and ecological data that could be viewed on CCW's 
website can still not be accessed, a number of years since NRW was formed. 
 
Any excepted land (closed) for open access provision is still not easily seen, and it is 
confusing where this information can be found.  
 
On the ground, the WG woodland estate has signs stating the name of the forest, but 
there is nothing to say "Visitors are Welcome" or what public access is allowed. It is 
often not known by the public that the WG woodland estate has dedicated public 
access on foot, and at times there are agreements to have higher rights. These 
agreements are not widely known or publicised. If the LA are not aware of the 
agreements, then the Council finds it difficult how a member of the public will 
understand and who wishes to use outdoor recreation as a means to be more 
physically active. This should be a priority for WG. 
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Comments 
Public Path Orders: 
 
Amend the Highways Act 1980 to allow for cul-de-sac paths to be joined through one 
order and not through the cumbersome process of extinguishment and creation which 
currently exists. This means less cost and less risk for landowners, where the Council 
would like to negotiate a package to resolve a cul-de-sac path for users. Currently 
making two orders means that there is a risk that the new path will be created but the 
existing one not be extinguished as they are both objected to individually. Also an 
issue in that the creation/extinguishment provisions do not really 'work' where the 
application is landowner generated, as we cannot require that the applicant meets the 
cost of any compensation claimed. The LA should be able to withdraw the 
"compensation" clause, where the order is sought be the landholder. 
 
Introduce single combined public path and legal event order; avoids need to make a 
second order to add diversion to the Definitive Map; 
 
Allow Local Authority powers to determine objections, where limited number of 
objectors are involved; and grounds are weak or not relevant. This will be particularly 
where it is clear that the objection does not relate to legal criteria e.g. where objector 
is asking for additional path dedication in relation to Town and Country Planning Act 
diversion, but does not actually object to diversion route. The concern is that an 
objectors can frustrate the system even if they do not approve the principle of a 
diversion or hold a grudge against an applicant. 
 
Allow local authorities to dedicate paths on their own land without having to use the 
HA80 to do so, i.e. by a simple resolution by the Council's cabinet. Much quicker and 
easier than a creation Order, without the need for a formal HA80 Order. 
 
Presumption in favour of diversion of a public right of way in the case of privacy or 
security, and objections would need to fully justify why the public path should not be 
diverted, rather than the other way around. The LA should be able to set aside 
irrelevant or trivial objections, subject to publishing the reasoning. 
 
DMMOs: 
 
The onus of serving notice on landowners and occupiers should remain firmly with 
the applicant. Local authority resources already overburdened. The process should 
reflect the gravity and impact DMMO applications have upon a landholder and their 
rights, and upon the LA in managing future maintenance. 
 
The administrative burden of DMMO casework can be particularly significant. Could 
we look to introduce a minimum amount of evidence before the LA are obliged to 
consider and determine the application e.g. a 'point scoring' system, against which we 
could assess applications? If the evidence supplied was below a certain level, we 
would then have the discretion not to take it further, using significant public resources 
on research and assessment.  

Question 3: What changes, if any, do you think need to be made to 
improve and simplify the procedures for recording, creating, diverting 
or closing public rights of way? 
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Issue of access land being exempted after 12 months of common land being drilled or 
ploughed. Access authority is not informed of any exception. In fact CroWA2000 
exception is a matter for NRW but the Access authority is not informed for formal 
closures either. It makes sense for the LA to formally except land and 
commoners/graziers and/or NRW must inform the Access authority so the public can 
be informed. 
 
The ability to exclude traffic over land or water on Access land or public rights of 
way should be made easier than using the current Road Traffic Regulation Act 1984 
for example. The closing of a public right of way by a TRO is by the same mechanism 
and regulations as closing an A road. Although a public right of way is legally a 
public road, a public right of way should be not under the same regulations. For 
example, a LA can only close a public right of way temporarily up to 6 months, but 
for any other road than it is 18 months. The alternative is a permanent closure (until 
revoked), and there is increased chance of the LA being challenged in the High court.  
A new set of regulations relaxing the status quo would be possible. 
 
Reduce the amount and severe costs of newspaper advertising required with the 
ability to publicise on the LA website. This generally includes, DMMOs, PPOs and 
TROs. 
 
The surveying authority should be allowed to discount summarily any irrelevant 
objections. It should be required to treat both these and representations made in 
support as registrations in the outcome of the case. It seems odd that the Planning 
Authority can determine a major planning application, with many hundreds of 
representations, but can do the same to move a footpath by a few metres. 
 
Orders should be publicised in draft and there should be flexibility for surveying 
authorities to correct technical errors in them. If an order is flawed, then the process 
currently needs to start again or to submit to WG for review by the Planning 
Inspectorate. This should be subject to greater flexibility for minor corrections. 
 
When an order is successfully challenged in the High court, it is the Secretary of 
State's decision rather than the surveying/order making authority that should be 
quashed. This will leave the original order to be re-determined by the Planning 
Inspectorate as necessary. 
 
Take out of s.119HA80 "if it does not terminate", so as to give the LA the ability to 
divert a public right of way that is a cul-de-sac. 
 
 
The stopping up of public highways and the wording "unnecessary" within s.116 
HA80 should be altered so that the stopping up or extinguishment of unnecessary 
highways should not be overly more difficult that the creation of public highways, or 
at least just for public rights of way. The public rights of way network should be 
managed so any changes are for the benefit of the many, and not simply kept on the 
basis that it has a historical use or the objection of an individual based solely on 
principles of "no change for any reason". Therefore any stopping up or 
extinguishment of public rights of way from the definitive map and statement should 
be dealt with similar to that of the planning system. 
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Is there going to be an inclusion of town and village greens with regard to public 
access? Currently, if a landholder objects to the Local Authority determining an 
application, the LA has to procure an external lawyer or the Planning Inspectorate for 
a hearing at considerable expense. This was once managed solely within the Council 
and determined by a LA hearing, but court challenge has introduced a layer of 
additional bureaucratic burden and cost. 
 
Provide the ability to have a single order process for diversions, creations and 
extinguishments of public rights of way, not the double order making process as at 
present. 
 
Compensation must stay for creations or extinguishments, but should be removed 
from an application by the landowner for their benefit. Technically a landowner can 
currently seek a creation and extinguishment package on their land but also seek 
compensation. 
 
Currently there is no ability to close a public right of way on the grounds of 
biodiversity. s.22 RTRA84 does allow for closures of long distance trails or SSSIs, 
but to close a footpath such as to prevent the public getting near an osprey nest for 
instance is not legally possible. This issue has arisen on more than one occasion in 
Powys. 
 
It is also not believed to be legally possible whether the closure of public rights of 
way could be made for disease control such as phytophora ramorum or chalara 
fraxinea, other than that of health and safety which is a tenuous justification. With 
diseases becoming more rampant, a means to temporarily close public access for 
disease control and felling needs to be seriously considered now. 
 
 
 
 
 
 
 

 

Comments 
Make it easier to convert a stile to a gate rather than simply a power to enter into an 
agreement under s.147ZA HA80. Alternatively, or to define agreement as a simple 
exchange of correspondence so as to minimise the administrative burden. 
  
Reducing the period of a s.143 HA80 notice from one calendar month to 14 days or 
no notice at all. This may provide more incentive for landowners to undertake their 
duties considering issues of stock control should there be any. 
 
Providing the ability to authorise a gates on a restricted byway and byway under 
s.147HA80. At present s.147 HA80 only provides for the LA authorising gates on 
footpaths and bridleways and also for the agricultural purposes of controlling stock. 
 

Question 4: What chan ges, if any, do you think need to be made to 
improve and simplify the provisions available to lo cal authorities for 
making improvements on the ground? 
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Making it clear about the authorisation of cattle grids on footpaths and bridleways 
under s.147 HA80 should an application be received from a landholder and that the 
LA have flexibility to determine the width of the by-pass gate so to suit grounds 
conditions and landscape. If this is provided within new legislation, it may be 
assumed that a cattle grid on a bridleway would only be 5 feet wide, as is the case for 
routine gate installations. 
 
Whilst Section 57 of the National Parks and Access to the Countryside Act 1949 
makes it an offence to maintain a misleading sign on a public right of way there is no 
power for authorities to remove the offending sign(s). There should be a process 
similar to Section 143 of the Highways Act 1980 applicable to misleading signs that 
deter public use. This applies equally to Section 14 of the Countryside and Rights of 
Way Act 2000, for which relates to signs deterring public use on Access land. 
 
The definitive maps and statement also provides a record of lawful structures, such as 
stiles and gates. Since the definitive map was produced in the 1960s, there are a 
number of stiles and gates the LA have provided that technically do not have a s147 
HA80 authorisation. Rather than the LA having to retrospectively authorise under 
s147HA80, it is considered that a line needs to be drawn under this issue so that all 
structures currently in place on the public rights of way network are deemed lawful. 
 
Chapter 3 of the Countryside and Rights of Way Act 2000 allows Access authorities 
to enter into agreement with an owner or occupier of land to open-up, improve, repair 
or construct a means of access/egress to access land. However, there are no similar 
powers in terms of improving access on linear routes within that access land. This 
should include providing furniture where necessary, managing vegetation, 
maintaining path surfaces or providing access through internal boundaries. Where 
such issues arise, additional powers would be beneficial to guarantee through routes; 
 
Make it a specific duty for WG to have and keep open all public rights of way within 
their land holding. It should also be incumbent on the WG, especially on the 
woodland estate to provide for the purposes of public rights of way and closing access 
land to always have a regard for the least restrictive principle. For example, when 
closing access land, it would be reasonable to have a regard for a linear access route 
through the area of land being closed. 
 
 
 
 
 
 
 

 

Question 5: What non -legislative changes would you like to see in the 
meantime that you believe would help to improve the  rights of way 
network in Wales and reduce the burden on local aut horities? 
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Comments 
The provision of public rights of way within cross-compliance will provide Local 
Authorities to more effectively enforce their duties in managing public rights of way. 
There is no reason why this cannot be implemented, as it has been done in England 
without any new or altered legislation or resource implications. 
 
To make it more of an onus on the LA to engage with town and/or community 
councils with regard to public access provisions within their political boundary. This 
would create a better partnership between the various tiers of government, and 
perhaps more collaboration and voluntary work being adopted by the communities 
themselves. 
 
The Community Council has a power to maintain footpaths and bridleways and incur 
the full costs in doing so. Despite efforts, there has been little take up of the 
community council in wanting to do so, but it would be useful to clarify whether the 
general responsibilities and duties of the LA have been fully discharged to the 
Community Council. For example, whether the health and safety requirements of 
work carried out by the Community Council would still be a matter for the LA? 
 
 
 
 
 
 
 

 

Comments 
This is currently being considered by the National Local Access Forum, and guidance 
on providing sub-committees etc being produced by NRW. Such sub-committees 
could be based on ROWIP Implementation, Glastir, Motorised Access, etc. 
  
The LAFs are used differently by the LAs and NPAs are there should remain 
flexibility to enable the most efficient arrangements, and that suit their area.  
 
The provision of a secretary by the appointing body is in the vast majority of cases 
going to be a Council Officer. Considering the LAF as a separate body, may put the 
Officer in a difficult position. However, the current arrangements work well and the 
LA has not received lobbying for this to change. If there was to be a change, then the 
secretary should not be an Officer of the Council, but rather an Officer should sit on 
the LAF as an observer or in a position that will remove any potential for a conflict of 
interest. 
 
Although the LAF is a statutory advisor, what is the recourse if the LA does not seek 
their advice or is it a buffer on the LAs decision making? This needs clarifying. 
 
The LAF role as an advisor compliments the myriad other advisory bodies available 
to the LA, such as those for children and young people, and gives adequate feedback 
on priorities, principles and strategies. It should not be able to exceed this and move 

Question 6: How should the number, role, membership , and purpose 
of local access forums be redefined?  
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into points of specific detail or direct policies, as it is ultimately an unelected 
undemocratic advisory body. It works in the current format and no change is 
recommended. 
 
 
 
 
 
 
 

 
Comments 
Public rights of way and CRoWA2000 land should be consistent and the public at all 
times should have a lead on dogs/pets of up to 2 metres and under close control. It is 
debateable whether this could be watered down by stating "where livestock present", 
but it would be beneficial if there was a consistent message. 
 
A duty to consider setting aside areas of land for use as dog toilets within the planning 
framework for either new developments or all planning applications or both. 
 
If the control of dogs is not complied with then the legislation is weak other that the 
Worrying Livestock Act 1953. Provide a more robust fine for breaches as well as the 
anti-social matter of the amount of dog fouling on public ways/pavements etc. 
 
There is a concern that dogs being taken off the lead in open access land is sometimes 
perceived as not being an issue. However, many flocks of sheep could be driven from 
their "walk" and it can cause issue for landholders. This is a consistent area of 
comment. 
 
 
 
 
 
 
 

 

Comments 
Include bridleways within s.31RTA. Make it easier to understand and clarify what 
events are considered to be races or trials of speed (sportives and endurance events), 
including that for motorised vehicle events on public ways. 
 
Crown Estate owned common land with regard to the Bilson case allows public 

Question 8: How could cu rrent legislation be changed to make it 
easier to allow for a wider range of activities on existing and new 
paths? 
 

Question 7: How should the rights and responsibilit ies surrounding 
dogs in the countryside be harmonised to provide gr eater certainty 
over what is acceptable and what is not, in a way t hat makes 
communicating messages about responsible dog owners hip and 
handling more straightforward? 
 



 12

access for horses, and it is unknown whether there are currently issues with access by 
horses or equestrian use.  
 
It would not be acceptable to allow for organised games, camping etc on access land 
that will interfere with commoners rights, or of course the management of heather or 
ecological management regimes. Access land can range from 5 hectares to 2000 
hectares, and the lawful provision of an organised game on access land would dilute 
other public access and the use of that land for livestock, especially if it is common 
land where commoners’ rights are being affected. 
 
Whilst the extensive WG woodland estate allows access on foot, the WG could make 
a significant contribution to formal access by declaring all the woodland estate as 
having a formal right of access on horse, and cycling in perpetuity. Signage at forest 
entrances could also tell visitors that rights exist, which they currently do not. 
 
Any relaxation of open access land could cause a concern for landholders regarding 
their flocks of sheep and they could be driven from their "walk". The use of open 
access land being restricted to largely walking was a matter that was agreed under 
CRoWA2000 and any further relaxation could cause concerns even if the Occupier 
Liability Acts of 1957 and 1984 are diluted from any increased number of activities. 
 
An increase in the number of activities (and sometimes they might be large mountain 
bike/horse events) could unsettle flocks of sheep and stock, and would cause serious 
disruption on smaller commons.  
 
There is a concern that because horse and cyclists have a right to use bridleways, an 
organised event will not seek any consent and they might be taking place on the same 
day causing a lot of issues including the potential for causing a serious accident. This 
needs resolving. Any increase in activities must be by consultation with the 
Access/Highway Authority so this can be managed. 
 
Consideration could be given to creating a new classification of public path called an 
Active Travel path. The Active Travel (Wales) Act 2014 intended to allow pedal 
cycles to use footpaths, but this did not materialise. A new classification of public 
path would allow for it pedal cycles on footpaths on "Active Travel paths". These 
public paths would only be if they were considered for active travel by the Local 
Authority. 
 
 
 
 
 
 
 
 

 

Question 9: How could legislation better strike a b alance between the 
various demands of motorised users, landowners and the natural 
environment?   
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Comments 
There is guidance already set out by the Making the Best of Byways (DeFRA 2005) 
document, but there is no regard for resources and not very helpful on sensitive soils 
and landscapes. Instead the Council has adopted a "Motorised Access Strategy". The 
Council is aware of proposals to extinguish motor vehicular access on unsealed 
byways and unclassified roads in England. This approach is clear and welcomed by 
Powys County Council. 
 
However, an alternative approach is that the sustainability of each unsealed highway 
with proven vehicular rights in each Local Authority is accounted for by the adoption 
of a policy and how the Authority is to manage unsealed highways. However, this 
local approach is wholly open to lobbying and being ignored by users. 
  
There are A, B and C class roads as shown on the List of Streets under s.36(6) 
Highways Act 1980. There are also "unclassified roads" (UCRs) that are unsurfaced 
or could well also be surfaced with bitumen. These unclassified roads are not 
presumed to have vehicular rights (paragraph 29 NERCA2006 DeFRA guidance), but 
there is no provision to prove whether they are because the wording of s.34 Road 
Traffic Act 1988 does not have the ability to prosecute on these classification of 
roads. 
 
There is also no real ability for the Local Authority to force the situation of an 
unclassified road in being damaged and have a DMMO application to prove those 
rights unless it researches public rights itself which is not a realistic proposal, 
especially since the NERCA 2006 has come into existence. It is a common perception 
from motorised users that unclassified roads have motor vehicular rights. Even if the 
highway authority takes a pragmatic approach and the ordinary traffic is deemed to 
not be vehicular then the unclassified road could still be damaged by motor vehicular 
traffic causing increased reinstatement and maintenance costs and possible increased 
likelihood and costs of implementing some form of legal restraint. This is 
notwithstanding any further costs of defending a challenge to a TRO in the High court 
of course. A review of legislation to rectify this would strike a better balance. 
 
If public motor vehicular rights are unproven, then the Local Authority should be 
released from the burden to maintain that unclassified road for motor vehicular traffic. 
The reason for this is because the "ordinary traffic" of a UCR is not necessarily motor 
vehicular traffic. The DeFRA guidance on s.67(2)(a) NERCA 2006 goes into this by 
stating that the LA should take a pragmatic opinion on whether the main lawful use of 
any road for 5 years preceding NERCA 2006 was by motor vehicles. It could, and 
perhaps should have further defined that by stating that any road likely to be mainly 
used by motor vehicles would have a bitumen or concreted surface, and evidence that 
this was put in place by the Highway Authority. 
  
There could be the caveat about the right to access private dwellings much like under 
s.50 CRoWA2000 when RUPPs were converted to restricted byways where motor 
vehicular rights were extinguished, but without prejudice to private rights.   
 
The matter of a defence in prioritising resources under s.130A HA is welcomed, but 
this should be extended to notices served on the Council under s.56 HA80, as the 
provision of surfaces suitable for motor vehicles are prohibitively costly, and at 
present a LA cannot use the lack of resources as a statutory defence in not providing a 
suitable surface.  



 14

 
The NERCA 2006 has now made it so that any vehicular rights cannot be made after 
16th November 2006. There should also be a cut off to ensure that any evidence is 
collated and provided to the Local Authority to provide some clarity for a motor 
vehicular network with proven public rights. This should be on the proviso that the 
surface is currently sustainable for motor vehicles, and not just on historic public 
rights as is the current situation. This would effectively, bring back the sustainability 
or suitability test that was brought in by the Countryside Act 1968, but then taken out 
by the Wildlife and Countryside Act 1981. 
 
Any DMMO application or discovery of evidence should also have a sustainability 
criteria much like what was adopted under the Countryside Act 1968. 
 
There are a number of commercial operators providing guided tours for motor 
vehicles, including trail riding (use of motorcycles). It should be a legal requirement 
for commercial operators to pay a fee for the use of unsealed public highways, and 
this is a matter that is addressed in Question 2. It would be a question of how this is 
enforced, and how practical this would be for the LA, especially for Powys which has 
a large geographic area to monitor. However, the principle is concerned fair, given 
that they make profit from routes which are managed through the public purse. 
 
 DeFRA advises that when proving that the public rights for mechanically propelled 
vehicles exist, an exception or exceptions that apply (s.67(2) NERCA) should be a 
provided through the submission of a Definitive Map Modification Order. This is on 
top of providing evidence of mechanically propelled vehicular rights pre- NERCA.  
 
 
No applications for Definitive Map Modification Orders have been received by the 
Council on the sole basis to prove mechanically propelled vehicular rights. An 
impasse therefore exists between the Council and users of mechanically propelled 
vehicles as to whether public rights for mechanically propelled vehicles exist or not. 
The Council cannot force a DMMO, and nor can it, nor the Police prosecute motor 
vehicular use despite the fact that motor vehicular rights is inconclusive. It should be 
stressed that public rights is not conclusive, but motor vehicles when using unsealed 
unclassified roads have a far greater potential in damaging the surface.   
 
 
 
 
 
 
 

 

Question  10: How should the need for new or improved access 
opportunities be identified, planned, and provided?  
 



 15

Comments 
Currently many organised events are planned by using public rights of way, whereby 
some events might be taking place at the same time on the same bridleway for 
example. A scenario could be that because using a bridleway is legally available for 
cycling and horses, then a cycling and horse event could take place on the same day 
as the organisers had not felt the need to consult. This would cause a conflict with the 
volume of traffic, as well no doubt creating a public nuisance to the lawful ordinary 
user. There is potential for this to happen. 
 
The provision of public access in Sweden and Scotland largely suits the type of land 
tenure and remoteness of these countries. Although Wales has some remote areas, it is 
significantly more enclosed by fields, much more heavily stocked and has a larger 
amount of urbanisation in South Wales and on the fringes of mid and north Wales.  
 
Considering the demands of public access, the type of access as provided under the 
Land Reform (Scotland) Act 2003 is not considered suitable for Powys or Wales. 
 
Any new or improved access opportunities should be identified and planned alongside 
a costings assessment on initial provision of improved access, and any continuing 
costs in providing improved access. 
 
Given that the value and broad based acceptance of the Rights of Way Improvement 
Plan has been established, it would appear logical to retain them and continue to 
develop them to prioritise work and resources. It is the only large scale opportunity 
that LAs have to consult the public on how the public rights of way network should be 
managed, developed and improved. The timely review of Rights of Way 
Improvements Plans presents the opportunity for guidance to require LAs to further 
develop recreational networks for walkers, horse riders and mountain bikes.  
 
As stated previously, Countryside Services does not receive calls for greater levels of 
public access, but there remains a very disparate and unclear level of information on 
the immense diversity and quantity of public access already out there. Improvements 
and promotion of a Wales wide website would make the single biggest contribution 
here, alongside on-site clarity of who and what the public can do in the WG woodland 
estate. 
 
 
 
 
 
 
 

 

Question 11: What are your views on the benefits an d challenges of 
creating a right of responsible recreation to all l and in Wales? 
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Comments 
One issue at present is that it is not a requirement that all restrictions, exceptions and 
exclusions to access land be advertised via signage on the ground by the 
landowner/occupier. As a result, the public may not be aware (nor the LA) that the 
exception or restriction is in place on a particular piece of access land. This is a 
current issue, and one which would be more important if responsible recreation was 
legislated. 
  
There needs to be a review of the processes involved in mapping access land. If a new 
area of land becomes registered as a common through deregistration and exchange, it 
does not formally gain the CRoW access right until added to the mapping, potentially 
10 years later. There needs to be a continuous review process for open access 
mapping so that changes can be made immediately. 
  
The provision of public access in Sweden and Scotland largely suits the type of land 
tenure and remoteness of these countries. Although Wales has some remote areas, it is 
significantly more enclosed by fields, more heavily stocked and has a larger amount 
of urbanisation in South Wales and on the fringes of mid and north Wales.  
 
Considering the demands of public access, the type of access as provided under the 
Land Reform (Scotland) Act 2003 is not considered suitable for Powys or Wales.  
 
The number of nearby conurbations and amount of enclosed land used for stock 
makes Wales very different that of Scotland and that access through pasture fields 
being grown for hay, silage and crops might prevent responsible access under current 
Scottish access provisions. This would therefore severely impact upon a sustainable 
and good network for the purposes of public access. 
 
Having a right of responsible access on all land, would severely impact the ability for 
land managers to provide good husbandry and would impact on where bulls or any 
animals could be located on the farm. There is a perceived increase in fatalities where 
the public and land managers have come into close contact with stock, especially 
cattle. With a widening range of livestock being pursued as a product, such as deer, 
ostriches, water buffalo, this would introduce a new level of public problem, where 
currently these animals can be kept clear of fields with public rights of way, so 
everybody is clear of damager. In essence, a review of s.59 W&CA81 is required, and 
this has been needed for a number of years with the inclusion of continental breeds of 
cattle. 
 
There are benefits in creating a right of responsible recreation, but only if there is 
clarity on where you can go. Would a sward height of a pasture field be an issue such 
as for a silage field? If this was the case, then this would severely impact public 
access and additionally create more doubt and not necessarily increase volume or 
physical activity. The possible introduction of a general "right of access" could easily 
create a much bigger problem than the one it replaces. 
 
The ability to enforce a statutory code of responsibility would also be extremely 
difficult, especially in rural areas. Codes of conduct from user groups and the 
countryside code is not adhered to now, so would a change in legislating this make a 
difference? Probably not. 
 
With the introduction of access land, not a single public enquiry has been received 
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asking where they can go. The public also prefer linear routes, even on open access 
land. They feel more confident that they know where they are going, and this is 
believed to be a significant barrier. People like to go out with a purpose and 
destination in mind, and clarity for all is consistently welcomed. 
 
Providing more health and economic benefits that public rights of way brings needs to 
be widely disseminated to public health officials and needs to be prioritised in terms 
of preventative medicine. Health professionals still demonstrate scepticism that 
walking provides demonstrable helath benefits, and can be considered to be 
preventative medicine. Given that this comes without the "proven" clinical trial 
evidence which they are familiar with for drugs and surgery. Some sort of gastric 
band surgery is sometimes preferred to reduce obesity, rather than using physical 
exercise as a free and healthier alternative. A clear steer on this from WG is 
desperately needed as public access professionals do not believe their voices are being 
heard on this issue. 
 
 
 
 
 
 
 

 

Comments 
Permissive agreements have worked on sensitive areas with canoeists, and with 
commercial ventures. This is largely based on negotiation and good faith by interested 
parties. However, should this fail then there appears to be a contested argument of 
who has the lawful right to use inland waters, especially those on navigable main 
rivers. What are the main rivers, and at what points do they start and finish? Is this 
widely known? The direct conflict between riparian owners, fishermen and canoeists 
is also well known. 
 
One solution could be to set the test for "main river" at say 30 feet width, where 
mean-water level covers the full width during spring and autumn. Agreements can be 
sought with the public and private bodies for landing areas to ensure bank-side access 
is clear, publishable and managed so as to avoid problems with illegal car-parking on 
minor roads and laybys. 
 
One agreement in place is the use of depth gauges, and if the water is above a certain 
height then this would allow on-water recreation. This appears to be a satisfactory 
arrangement, and one that works locally in Powys. 
 
Considering the Local Authority is the highway authority for public ways, and the 
Access authority for Open access land, should it be the access authority for inland 
water; or rest with the rivers authority? 
 
 
 

Question 12: What approach do you advocate to impro ve 
opportunities for responsible access for recreation  on inland waters?   
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Comments 
No comment provided, as Powys has no coast. 
 
 
 
 
 
 
 

 

Comments 
If it is simple and clear, then it can easily be advertised and marketed to the public. 
Existing legislation is too complex for it to be assumed that the public can reasonably 
be aware of all of their rights and responsibilities. If there was some education over 
the code of conduct (statutory or guidance), then this would be beneficial on current 
public access provision. 
 
A statutory code of conduct in Scotland is rather lengthy. In comparison the current 
code of conduct in England and Wales that is guidance (being a lot more concise) is 
still not followed by the leaving of gates open etc or people being where they should 
not be. It is therefore logical, and not accepted that a more lengthy statutory code 
would be followed. Simplicity remains the preferred choice of guidance. 
 
Any ability to take formal enforcement action for not following codes of conduct 
would be welcomed and this could be enabled in a statutory code. If the current 
guidance was made statutory, then this would be welcomed.  
 
There are concerns over policing a statutory code of conduct as these would 
undoubtedly be considered to be too minor to take formal action. 
 
 
 
 
 
 

Question  14: What would be the advantages and disadvantages of a 
statutory code of conduct for outdoor recreation in  Wales?  
 

Question 13: What approach do you advocate to impro ve 
opportunities for responsible access for recreation  on the coast and 
in the marine environment?   
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Responses to consultations are likely to be made public, on the 
internet or in a report.  If you would prefer your response to remain 
anonymous, please tick here:  

 

 
 


