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What Do They Know

Date: 21 January 2021

 

 
Dear Mr Whitmey
 
Internal review under the Freedom of Information Act 2000 - 9343263
 
I apologise for the delay in responding to your request for a Freedom of Information 
Act review received on 4 November 2020, while a thorough investigation was 
undertaken.

I am sorry that you were dissatisfied with our attempts to handle your request for 
information.  I am the review officer appointed to undertake the internal review and I 
am writing to provide a response. I confirm that I am a qualified FOI practitioner and 
that I had no involvement in the original response to your request.

Background

Your Initial FOI request

On 6 October 2020 you made the following request:

Q1. Has the MHCLG, or its predecessor, ever published any comment or review of 
parish council's powers under the Local Government Act 1972?

If 'Yes' please may I have a copy?

The National Association of Local Councils publication 'NALC Legal briefing financial 
assistance to the church 2018 - LO1-18' states:

"S.214(6) of the 1972 Act which permits a [parish] council as a burial authority to 
contribute to the expenses of anyone else providing a cemetery, appears to overlap 
with the specific provision in 5.8 of the 1894 Act which prevents a council from 
contributing to the affairs of the church and, in NALC's view, the specific provision 
would prevail."

It also stated (emphasis *(...)* added):
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"It would, of course, be possible for Parliament to clarify the point with a specific 
provision in new legislation [1972], however, ** as they believe the 1894 Act 
restrictions do not override the provisions in later [1972] Acts of Parliament."

Q2. Has the MCHLG, or its predecessor, ever:

(a) corresponded with the NALC on the subject of the powers of parish councils 
under the 1972 Act? Or

(b) expressed a written view on the legal issues involved?

If 'Yes' please may I have copies?

Our original response

On 2 November an FOI Officer responded with the following:

Q1: Has the MHCLG, or its predecessor, ever published any comment or review of 
parish council's powers under the Local Government Act 1972? The Department, or 
its predecessors, has no record of publishing any comment or review of parish 
council powers under the 1972 Local Government Act. Q2. Has the MHCLG, or its 
predecessor, ever: (a) corresponded with the NALC on the subject of the powers of 
parish councils under the 1972 Act? or (b) expressed a written view on the legal 
issues involved? 

The Department as part of its stakeholder engagement has informally exchanged 
views on issues with NALC. However, the department does not provide authoritative 
interpretations of legislation as only the courts are empowered to do this. NALC have 
however provided legal advice to their members on legislative questions. For your 
information, we disclose correspondence between MHCLG and NALC on parish 
councils and funding repairs dated 19 April 2019, and between Minister Luke Hall 
MP and Andrea Jenkins MP on parish powers under the 1894 Act dated 26 
September 2019. These pieces of correspondence are attached for your information. 
Some information has been redacted. This information is exempt from disclosure 
under section 40(2) of the FOI Act as it is personal, about another individual and, as 
that person could not reasonably expect that his or her personal information would 
be disclosed, doing so would breach the Data Protection Act.

Your Request for Review

On 2 November you emailed the Department stating:

“I am writing to request an internal review of Ministry of Housing, Communities and 
Local Government's handling of my FOI request 'Local Government Act 1972 s.214 - 
parish council powers concerning churchyards.'.

You answered:

Q1: Has the MHCLG, or its predecessor, ever published any comment or review of 
parish council's powers under the Local Government Act 1972?
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Answer: The Department, or its predecessors, has no record of publishing any 
comment or review of parish council powers under the 1972 Local Government Act.

With respect this is wrong. See Hansard 23 July 2004 Volume 424 Column 749W 
https://bit.ly/LGA1972ParshCouncil_s215 records an authoritative list of the powers 
of Parish Councils as given by the then Minister for Local and Regional Government, 
the Member for Greenwich and Woolwich (Mr. Raynsford).

The list includes:

Clocks Power to provide public clocks Parish Councils Act 1957, s. 2

Closed churchyards Powers as to maintenance Local Government Act 1972, s. 215

Should not the list have included: Open churchyards Powers as to maintenance 
Local Government Act 1972, s.214?

Internal review response

I have carefully considered your request for review against your original request.  I 
have also had regard to the fact that interpretation of the law is a matter for the 
courts and not Government departments.

The nature of your request was extremely broad and wide ranging covering an 
indefinite time period.  I should explain the Department does not have an all-
encompassing search system.   As your request did not give a time or date range, I 
am of the view that best endeavours were used to ascertain exactly what information 
was held and to provide this to you.

With regard to the reference and information which you have provided from Hansard, 
in your review request, Hansard is the traditional name of the transcripts of 
Parliamentary debates in Britain and many Commonwealth countries; this is not an 
MHCLG publication and is not held by the Department.  I should explain that under 
the Act, we are not obliged to locate information from other parties via internet 
searches, we only have to consider the information that is held by the department.  
Information held by the department is subject to a retention schedule and official 
records are either retained or destroyed when it reaches the end of this retention 
period.  It is likely that any information which may have been held going back to 2004 
may have been destroyed.

In looking further at your request, I have noted that The Local Government Act 1972 
has subsequently been amended by legislation.  The relevant section and 
amendments can be viewed at:

https://www.legislation.gov.uk/ukpga/1972/70/part/I/crossheading/parishes#comment
ary-c15088491

I have identified a note that has been published, which addresses a range of recent 
issues affecting parish and town councils, including an explanation of what they are 
and their place fits within the local government structure; the powers they can 
exercise; how they may be established and abolished; and how complaints about 
them may be pursued.  This can be viewed at:
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https://commonslibrary.parliament.uk/research-briefings/sn04827/

In addition to the information provided above, The Burial and Cemeteries Advisory 
Group (BACAG) is chaired by the Ministry of Justice (MoJ) who have responsibility 
for burial ground policy.   They may be able to assist further.  Details can be viewed 
at:

https://www.gov.uk/government/groups/sample 

There are no representatives from MHCLG on the Burial and Cemeteries Advisory 
Group.

I hope the information provided on the links above is of assistance.

Conclusion:

For the reasons explained above I conclude that best endeavours were made to 
respond to your request and therefore am upholding the department’s original 
response.  

Your right of appeal

If you are not satisfied with my consideration of this review and with this outcome 
you may apply to the Information Commissioner for her own decision. The 
Information Commissioner can be contacted at:

Office of the Information Commissioner
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF

Telephone 01625 545 700

e-mail xxxx@xxx.xxx.xxx.xx

Yours sincerely

 

John Pierce

 




    

  

  
