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How to use the Inspector Training Manual

The Inspector Training Manual provides practical advice to new Inspectors and serves as a
source of continuing professional development for existing Inspectors.

This training material does not constitute Government policy or guidance; nor does it seek
to interpret Government policy. In addressing policy issues, you will be expected to have
regard to the most up-to-date policy and guidance produced by the relevant Government
department. In the event that there appears to be a discrepancy between this material and
national policy / guidance, any national policy and guidance will be conclusive.

The Inspector Training Manual is made up of ‘living documents’. Please always ensure that
you are referring to the most up-to-date version. Any revisions to this material will include
an e-mail alert to ‘All Inspectors’ and subsequently, the version held in the Knowledge
Library should be regarded as the current and up-to-date material.

The chapters are catalogued in the Knowledge Library under their relevant headings and in
alphabetical order for the themed chapters only. Alternatively, for ease of navigation, you
can access the chapters from this Index, by using the links below.

Please be aware of the geographical relevance of each chapter - the relevance of each
chapter to England and / or Wales has been specified in this Index/(below) and also within
each chapter.

Please also note that we have included all the current remaining Procedure Guides and
Case Law & Practice Guides for completeness, and ease of accessibility. It is our ambition
that these will be reviewed and considered for inclusion in future updates to the Inspector
Training Manual.

The Knowledge Centre will be considering what further material would be appropriate to
include in the Training Manual, as an ongoing process.

When holding events, and writing decisions / reports, it is important that Inspectors
continue to refer to the original policy,source — as the Inspector Training Manual is not the
source of any guidance.

Our publication policy is to disclose the Inspector Training Manual if requested by an
external customer, but notto publish the material externally on a website.

If you have any queries-about this training material, please e-mail the Knowledge Centre.

The Knowledge Centre
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Procedural Chapters

Chapter

Relevance

Index

Role of the Inspector

England & Wales

Overview of how Inspectors work

England & Wales

The approach to decision-making

England & Wales

The appeal file

England & Wales

Site visits England & Wales
Hearings England & Wales
Inquiries England & Wales

Complaints and how. to avoid
them

England & Wales

High Court Challenges

England & Wales
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Themed Chapters

Chapter Relevance

Advertisement appeals England only

Air Quality England only

Appeals against Conditions England only
Biodiversity England-only

Character and Appearance England only
Community Infrastructure Levy (CIL): England only

Examination of a Charging Schedule

Compulsory Purchaseand Other

England & Wales

Orders
Conditions England only
Costs awards England only
Design England only
Environmental Impact Assessment England only
Environmental Permitting England only

Enforcement

England & Wales

Enforcement Case Law

England & Wales
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Flood Risk England only

The General Permitted Development Order England only
& Prior Approval Appeals

Green Belts England only

Gypsy and Traveller Casework England only

High Hedge Casework England only

Highway Safety

England & Wales

Historic Environment

England only

Householder, advertisement and minor
commercial appeals

England & Wales

Housing

England only

Housing Compulsory Purchase Orders

England & Wales

Human Rights and the Public Sector
Equality Duty

England & Wales

Landscape and Visual Impact Assessment England only
Listed Building Enforcement England only

Local Plan Examinations England only

Mobile Telecommunications England only

Noise England only
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Planning Obligations

England only

Public Rights of Way

England and Wales

Purchase Notices

England and Wales

Rural issues

England only

Secretary of State Casework

England only

Social Inclusion and Diversity

England and Wales

Transport Orders England and Wales
Trees England & Wales
Tree Preservation Order Casework England Only
Unconventional Oil and Gas England only
England only

Waste Planning
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Case Law and Practice Guides

Guide

Relevance

Water related casework (CL5)

England & Wales
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Role of the Inspector EE W

What’'s New since the last version

Changes highlighted in yellow made 7 February 2020:

This chapter has been significantly updated.
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The Planning Inspectorate

1. The Planning Inspectorate is a joint Executive Agency of the Ministry for
Housing, Communities and Local Government (MHCLG) and the Welsh
Government.

2. We report to the Secretary of State for Housing, Communities and Local
Government and to the Welsh Government under the terms of an Agency
Framework Document.

3. We are responsible for a wide variety of work, including:

e Planning, enforcement and listed building appeals
e Applications which have been ‘called-in’ by the Secretary of State or Welsh
Ministers

Version 10 Inspector Training Manual | Role of the Inspector Page 1 of 14



National Infrastructure Applications/Developments of National Significance
Development plan examinations

Rights of Way and other specialist casework

Work for other government departments (including the Departments for
Environment, Food & Rural Affairs and Transport)

4. Our purpose and vision are as follows:

Purpose'! - The Planning Inspectorate deals with planning appeals, national
infrastructure planning applications, examination of local plans and other planning
and specialist casework in England and Wales, delivering impartial decisions,
recommendations and advice to customers in a fair, open and timely manner.

Vision? - To provide a customer-focused, professional centre of excellence as
trusted, independent and innovative planning experts, meeting the Government’s
objectives at a local and national level whilst working with others to improve the
planning system.

Values - Openness, Fairness and Impartiality.

5. This Training Manual material is mainly aimed at Inspectors carrying out
planning and appeals casework. However, guidance on the ‘Franks’
Principles’, natural justice, human rights and the Code of Conduct also
applies to other casework.

The Planning Inspector and the Secretary of State’

6. Some Inspectors are employed by the Planning Inspectorate (salaried
Inspectors) and others are appointed on a contract basis to work on
specific cases (non-salaried Inspectors — NSIs).

7. Inspectors carry out two main roles for the Secretary of State (in terms of
planning applications and appeals):

¢ ‘Transferred casework’ — This is where you are appointed by the Secretary
of State to determine appeals. You are not acting as their delegate in any
legal sense,.but are required to exercise your own independent judgement,
within the framework of national policy as set by government®*. You must have
the same‘regard to the Secretary of State’s policies as they would. Schedule 6
of the 1990 Act provides the authority for planning appeals to be determined
by Inspectors®. Most appeals are ‘transferred’.

o [ 'Secretary of State casework’ - This includes applications which are ‘called-
in’ (under section 77 of the 1990 Act)® and appeals which are ‘recovered’ by

! From Strategic Plan 2019 - 2024 and The Planning Inspectorate Annual Report and Accounts
2018/19.

2 From Strategic Plan 2019 - 2024.

3 Reference to the Secretary of State should be read to include the Welsh Ministers

4 See paragraph 21 of Suffolk Coastal District Council v Hopkins Homes Ltd [2017] UKSC 37

5 Schedule 14 of the Act applies to footpath and bridleway orders. Different legislation applies to
some other types of casework - for example, Schedule 3 of the 1990 (Listed Buildings and
Conservation Areas) Act, Schedule 15 of the Wildlife and Countryside Act 1981 and Schedule 6
of the Highways Act 1980 (public rights of way)

6 See Procedural Guide: Called-in planning applications - England
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the Secretary of State (under Schedule 6 of the Act)’. In both cases you write
a report with recommendations and the final decision is made by the
Secretary of State. You are the Secretary of State’s representative and must
write your report and make recommendations in the context of the Secretary
of State’s policies.

8. Given these roles, it is not appropriate for you to comment on, question or
criticise the Secretary of State’s policies.

9. When appointed by the Secretary of State, each inspector is technically a
tribunal and the decision making process is quasi-judicial in character.
Inspectors are governed by relevant Acts of Parliament, Statutory
Instruments and case law.

10. Consequently, there should be no evidence or policy before the.inspector
which is not also available to the parties. Each inspector must exercise
impartial judgment and must not be subject to any improper.influence,
nor appear to be subject to such influence.

The ‘Franks’ Principles

11. The key guiding principles for inspectors and all:who work within PINS are
openness, fairness and impartiality. These principles formed the basis of
the recommendations of the ‘Franks’ Committee on Administrative
Tribunals and Enquiries which was chaired by Sir Oliver Franks in 1957.

Openness means that you must get no secret briefings. All policy and
evidence should be available to the parties just as it is to the Inspector.

Fairness means that all parties-with an interest in a decision are given
adequate notice of the proceedings, have a proper opportunity to state their
case and to reply to the representations of others.

Impartiality means that you must maintain a high level of integrity and
objectivity when facing the issues and evidence before you. You should
come to a case with an open mind. You must be impartial and unbiased and
must be seen to be so. You must not be subject to any improper influence
or seen to be subject to such influence.

Natural Justice and ‘Wednesbury’ Reasonableness

12. Youshould apply the rules of natural justice. These can be seen as a duty
to act fairly and without bias.

13.- Decision makers also have a duty to act reasonably. This derives from
Associated Provincial Picture Houses v Wednesbury Corporation [1948]
1 KB 223. This judgment makes it clear that a decision is unlawful where
the decision maker:

e takes into account factors that ought not to have been taken into
account, or

7 The criteria used to decide if an appeal should be recovered can be found in the government’s
Planning Practice Guidance (Reference ID: 16-005) and in PPW in Wales (Paragraph 3.7.3)
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o fails to take account of factors that ought to have been taken into
account, or

e takes a decision that was so unreasonable that no reasonable
authority would ever consider taking it.

14. The Courts have defined unreasonable/irrational decisions as:

e “beyond the range of responses open to a reasonable decision maker”.
(R v Ministry of Defence ex p Smith [1996] QB 517)

e What the term “irrationality” generally means in administrative law is.a
decision which does not add up - in which, in other words, there is an
error of reasoning which robs the decision of logic (R v. Parliamentary
Commissioner, ex parte Balchin (No. 1) [1998] 1 PLR 1, per Sedley ] at
p. 13E-F)

Human Rights and equality

15. The Human Rights Act 1998 (HRA) enshrines most of the fundamental
rights and freedoms in the European Convention on Human Rights
(ECHR).

16. Article 6.1 of the ECHR provides that 'in the determination of his civil
rights and obligations ... everyone is entitled-to a fair and public hearing,
... by an independent and impartial tribunal established by law.”’

17. In the case of Bryan v UK (44/1994/491/57), at the European Court of
Human Rights in 1995, the Courtfound that the proceedings before the
Inspector ensured a fair hearing but the fact that the Secretary of State
could, at any time before the determination of the appeal, revoke the
Inspector’s power to decide it was enough to deprive the Inspector of the
requisite appearance of independence. However, the provision for
remedies available by'way of High Court challenge satisfied the
requirements of Article 6.1 and there was no violation of the Convention.

18. The judgment-of the House of Lords in R v Secretary of State for
Environment, Transport and the Regions, ex p Holding and Barnes, 2001,
(often referred to as the Alconbury case) confirmed that the planning
system-as a whole, including the right to judicial review, complied with the
Article 6 requirement for a fair hearing before an independent and
impartial tribunal.

19:. ‘It is unlawful for a public authority to act in a manner which is
incompatible with the Human Rights Act and you must have human rights
in mind when making decisions. You should also be aware of your
responsibilities in relation to the Public Sector Equality Duty (PSED) under
the Equality Act 2010. If your actions and decisions are based on the
Franks Principles, the Code of Conduct and the advice on ‘natural justice
and fairness’ in ‘The approach to decision making’ this will help you
comply with the HRA and PSED.

20. Further advice is also provided in ‘Human Rights and the Public Sector
Equality Duty’.
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Code of Conduct

21. The Planning Inspectorate’s Code of Conduct sets out the conduct
expected of inspectors. It is based on the Franks Principles and the Seven
Principles of Public Life (selflessness, integrity, objectivity, accountability,
openness, honesty and leadership) set down by Lord Nolan as Chairman
of the Committee on Standards in Public Life in 1995.

22. You should be familiar with the Code and abide by it when dealing with
appeals. However, no code or guidance can set out all of the
circumstances which might arise. If you have any doubt as to whether
your conduct might pose a risk to the Inspectorate’s reputation for
impartiality, integrity and high professional standards, you should seek
advice from your line manager.

Civil Service Code

23. You must also comply with the Civil Service Code and PINS'"Human
Resources policy which can be found in the Staff Handbook on the
Intranet. In particular, you should be aware of the palicies on personal
conduct, security and private interests.

Apparent bias

24. Inspectors should avoid giving the impression that they have made up
their mind on an issue or are favourably disposed to any party. The Courts
have decided the relevant test is whether ‘a fair-minded observer to
conclude that there was a real passibility that the tribunal was biased’.
This requires a “"look at all the circumstances as they appear from the
material before it, not just at.the facts known to the objectors or available
to the hypothetical obseryverat the time of the decision."”.

25. In Satnam Millenium-Ltd v SOSHCLG & Warrington BC [2019] EWHC 2631
(Admin) the Court-accepted that different inspectors have different styles
and levels of formality. The judge noted that ‘Although it would avoid
some problems.if inspectors were [automatons], it could create others at
an inquiry with feelings running high and large numbers of the public
attending. This was all very much part of a legitimate judgement about
how to‘run a difficult Inquiry in those venues, with the facilities, and
participants there were.’'® The judge also noted ‘I cannot see that a
degree of chattiness, or avoidance of the appearance of being rude, such
as others may adopt, is indicative of a possibility of bias’, although
Inspectors should ensure the same level of formality is applied to all
participants!!.

26. At inquiries or hearings other than a general greeting, discussions on
procedure should be avoided. If you are approached by any party outside
the formal session you should make clear that any queries should be

8 Porter v Magill [2001] UKHL 67

9 National Assembly for Wales v Condron [2007] 2 P&CR 4 Richards LJ at [50]

10 See paragraph 234 of Satnam Millenium Ltd v SOSHCLG & Warrington BC [2019] EWHC 2631
(Admin)

11 Thid paragraph 251.
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made in open session. Directing, loudly, a person to the LPA, the appellant
or a Programme Officer often makes sense since they can often help.

27. Ensuring fairness also applies at site visits. Here there will be practical
difficulties of ensuring that any comments made by participants pointing
out features are heard by all parties. If somebody wishes to point
something out, stop, ensure that all parties are present/represented and
then proceed.

Procedures for determining appeals'?
28. There are three procedures for dealing with appeal casework:

¢ Written representations
e Hearings
e Inquiries

29. You should be aware of the relevant rules and regulations!3, including in
particular:

The Town and Country Planning (Hearings Procedure)-(England) Rules 2000
The Town and Country Planning Appeals (Determination by Inspectors)
(Inquiries Procedure) (England) Rules 2000

e The Town and Country Planning (Appeals) (Written Representations
Procedure) (England) Regulations 2009

e The Town and Country Planning (Section 62A Applications) (Written
Representations and Miscellaneous Provisions) Regulations 2013 and The
Town and Country Planning (Section 62A Applications) (Hearings) Rules
2013

30. Appeal procedures are set out'in the following documents which are
available on GOV.UK or via the Knowledge Library?!®:

Procedural Guide:-Planning appeals - England?'®

Procedural Guider Called-in planning applications - England
Procedural Guide: Enforcement appeals - England

Procedural Guide: Certificate of lawful use or development appeals -
England

31. Further-guidance to those taking part in planning and enforcement
appeals is also available on GOV.UK.

12 Where statutory procedural rules exist and a rule expressly refers to a particular type of event
or action without giving the Inspector discretion as to how that event or action should be dealt
with, the Inspector has no discretion to depart from or dispense with it. See paragraph 49 of the
High Court judgment in Turner v SSCLG & Others [2015] EWHC 375 (Admin).

13 In Wales, use the Welsh Regulations and procedural rules. These are available in the Wales
Knowledge Library.

14 Where applications are made directly to the Secretary of State - in local authority areas where
the authority has been designated for not adequately performing their function of determining
applications.

15 Welsh versions of these procedural guides are available on GOV.Wales.

16 The Procedural Guide - Planning appeals - England applies to planning appeals, householder
development appeals, minor commercial appeals, listed building appeals, advertisement appeals
and discontinuance notice appeals. It also applies to appeals against non-determination. For
more information see GOV.UK.
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32. You can expect the procedural matters relating to an appeal to be
properly and expertly undertaken by office-based staff. Nevertheless, you
do need to be alert to any potential defects in procedure before or after
you receive the appeal file.

Changing the procedure for determining an appeal

33. PINS has the power (under S319(A) of the 1990 Act) to determine the
procedure by which appeals are decided. The criteria for determining
appeals are set out in the guides referred to above. It is important that
appeals are dealt with by the most appropriate procedure in order that the
evidence can be properly understood and, where necessary, tested. The
procedure can be changed by the Inspector - and, where necessary,
should be.

34. When allocated a case you should consider whether it is an appropriate
one for you to determine, and whether the procedure is likely to be
suitable. In most cases the team leader/case officer will - make the initial
procedure decision based on the published criteria, the nature of the case
and the matters at issue. Where this differs from the appellant’s choice of
procedure the reasons for the determined procedure will be included in
the start letter. However, where the team leader/case officer are unsure
of the most appropriate procedure they will, on occasion, contact the
Inspector to obtain your view. If you consider that you need the views of
any of the parties before you can determine the procedure then you
should contact your case officer confirming what information is required
and by when?'’. If you determine'that an appeal should follow a different
procedure from that requested by the appellant, then you should provide
reasons for your decision so.that these can be included in the start letter.

35. If on your first review, of the case after it has started, or at any time as
the case progresses; you consider that the appeal procedure should be
changed, you willineed to consider if the parties should have the
opportunity to comment on the proposed change of procedure. Where
sufficient information has been provided for you to determine the
procedure- itis not likely that you will need to consult the parties however
if further clarification is need then, as above, you should contact your
case officer confirming what information is required and by when.

Challenges and complaints

36. Planning appeals can be challenged in the High Court!®. However, the
Courts will only be concerned with the legality of the decision and not with
the planning merits of the case. There are four potential outcomes
following a challenge:

e The challenge is withdrawn
e The challenge is successfully defended
e The challenge is successful

17 See Inspector & Case Officer/Team Leader Responsibilities.
18 Further guidance can be found in the ITM: High Court Challenges.
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e The Planning Inspectorate decides not to defend the decision and so
‘submits to judgment’

37. In the latter two outcomes the Court will quash the decision and it will be
returned to the Secretary of State for redetermination. The Court has no
power to replace the Inspector’s decision with its own. If you are dealing
with a redetermined appeal see the advice in ‘The approach to decision
making’.

38. Complaints can be made to the Planning Inspectorate or to the
Ombudsman (although the Ombudsman will normally refer the
complainant to the Planning Inspectorate if our own complaints process
has not been exhausted). Some complaints can be made pre-decision.
However, even if a complaint is upheld, the original decision will still
stand.

Conflicts of interest
Preclusions from casework

39. You should not take on any casework where there might be something in
your private, professional or financial life which could conflict with your
duty to act fairly, openly and impartially. You must not deal with casework
where there could be a potential conflict.of interest or a perception of
bias.

40. The Team Leader will apply general preclusions (for instance relating to
the area in which you live). However, you must also consider whether
there might be a potential conflict of interest in relation to specific
casework. You must always-advise the Team Leader where you consider a
general preclusion should apply or if you feel you should be precluded
from a specific case.

41. You should have regard to the detailed guidance that is provided in the
PINS ‘Conflict of Interest’ Policy’. It currently covers the following areas:

the process for identifying potential conflicts of interest
property interests (i.e. geographic)

financial interests

concurrent work

previous work and/or employment or other unpaid activities
political interests

membership of organisations and societies

interests of families and close associates

gifts, benefits and hospitality

sanctions

42. If you have any doubts about whether there could be a perceived conflict
of interest — consider:

e how might the parties to the appeal react if they knew the
circumstances?
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e if you are still uncertain, discuss the circumstances with your Seconded
Inspector Trainer, Sub Group Leader or Professional Lead (salaried
Inspectors) or the Contract Management Unit (Non Salaried
Inspectors).

e do this as early as possible so that, if necessary, the appeal can be
transferred to another Inspector.

43. The need to carefully consider potential conflicts of interest is illustrated
by the Ortona case.!® The Inspector had previously worked for a County
Council where he had direct responsibility for the formulation and
implementation of transport policies which were directly at issue in the
appeal. Although 4 years had passed since he left the County Council, the
Court of appeal found that a fair minded observer would have concluded
that there was a real possibility of bias. The decision was quashed.

44, 1t is good practice to review the need to retain general preclusions every
year as part of your engagement with your line manager.

45. Before seeking or accepting any official position in a.professional
institution, you should obtain the prior approval of your line manager . If
you subsequently act on behalf of a professional-institution, given your
roles in relation to the Secretary of State, it is'not appropriate for you to
comment on, question or criticise the Secretary of State’s policies.

46. You must register any interest in Freemasonry with PINS Human
Resources. PINS maintains a record of Inspectors who are and who are
not members of the Freemasons-and of those who have declined to
provide this information. If an Inspector makes a false declaration, he or
she will be deemed to have committed a serious disciplinary offence. The
record should be kept up to date to note changes. If asked at an inquiry
or hearing, you should provide the information yourself. If asked at an
accompanied site visit, you should refer the questioner to PINS Human
Resources, where details of the information are kept.

Involvement in PINS’ casework in a private capacity

43 As an individual you are entitled to make representations on local plans,
NSIP schemes and planning applications/appeals. However, in doing so,
you should:

e -not use your position as an Inspector to influence a decision or
outcome

e avoid putting yourself in a position where a decision-maker (eg a LPA)
or others might reasonably perceive that you have sought to use your
position as an Inspector to influence a decision or outcome

e consider carefully whether making a representation or objection on a
plan, NSIP or application/appeal might constrain your future ability to
carry out PINS casework (for example because it might bring into
question your ability to impartially consider similar issues elsewhere
when carrying out your own casework)

19 R. (on the application of Ortona Ltd) v SSCLG [2009]

Version 10 Inspector Training Manual | Role of the Inspector Page 9 of 14


http://horizonweb/otcs/cs.exe?func=ll&objId=23096952&objAction=browse
http://horizonweb/otcs/cs.exe?func=ll&objId=23096952&objAction=browse

e ensure that you do not discuss any case you are making
representations about with the PINS decision maker, their manager or
any other PINS staff who might be involved in the case

44  You should also be careful about taking on any role advising others about
how they might make representations as this could also raise legitimate
concerns and perceptions about conflicts of interest.

45 If you are uncertain about the application of this advice in relation to a
particular situation, you should discuss it with your line manager.
Ultimately however, it is your personal responsibility to ensure you
comply with the Civil Service Code of Conduct, PINS Code of Conduct and
any relevant advice in the ITM.

46 Where you are involved in an appeal as an appellant or third party:

e Salaried Inspectors should notify their Professional Lead. NSIs should
notify CMU.

e In the case of NSIs, the case will be allocated to @ Salaried Inspector.

e In the case of Salaried Inspectors working in England, the case will
be allocated to an inspector working for the/Welsh Government. If in
Wales, the case will be allocated to an English inspector.

47 Where an NSI is involved in an appeal as part of their private practice,
you should announce at the inquiry or-hearing that the NSI has carried
out work for the Inspectorate?®. In written representations cases, the
Inspectorate will inform the main parties in writing?!. This does not alter
the standing instruction that NSIs should not advertise or promote
themselves on the basis that they have undertaken such work.

48 You should consider whether your relationship with the NSI is such that
the impartiality of your decision could be affected or questioned. If that is
a possibility, you should inform your line manager and Team Leader
immediately and the case will be reallocated.

49 Where the business partner or colleague of a NSI appears at the inquiry
or hearing,you will need to make an announcement only if the NSI
him/herself has been involved in the appeal scheme.

Gifts and hospitality

50 < This is covered in the Staff Handbook and in ‘Acceptance of Gifts, Benefits
and Hospitality’ on GOV.UK. It is also referred to in the Conflict of Interest
Policy.

51 The underlying principle is that you must not accept gifts or hospitality or
receive any other benefits which might be seen to compromise your
personal judgement or integrity. Consequently, you should never accept
gifts or hospitality from anyone connected with an appeal or other
casework. This includes accepting offers of a cup of tea or coffee on a site

20 Where anyone in the office has declared an interest in a case the same arrangements apply.
21 Where anyone in the office has declared an interest in a case the same arrangements apply.
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visit. It is best to decline any such offers politely while being sensitive to
any cultural norms.

52 If you are in any doubt over whether the receipt of a gift, hospitality or
other benefit, by you or your family could breach this principle - discuss
the matter with your line manager and/or Professional Lead and/or
Governance. The Staff Handbook provides further information.

53 If you are offered or accept a gift or hospitality, it may need to be
reported in the Gifts and Hospitality Register kept by Governance. The
‘Acceptance of Gifts, Benefits and Hospitality’ provides further guidance
and a form for reporting the matter via the Head of Inspectors.

Contact with the parties

54  Your only direct contact with the parties should be during the site visit,
hearing and inquiry. Outside of these events any necessary contact
should be made in writing through the Case Officer or Team Leader. If
any parties try to contact you or engage you in conversation outside
these events you should politely decline.

55 If any party attempts to entice you to make a-decision in their favour you
should report this as soon as possible to your line manager

Social networking websites

56 PINS policy on social networking websites is set out in the Staff
Handbook, Annex M. In summary:

e do not identify that you work for PINS

e do not conduct yourself in a way that could be detrimental to PINS or
could cause people to question your impartiality

e do not allow interaction on a website to damage working
relationships between staff or with stakeholders

e you should ‘not assume that any entries made on a social networking
site will remain private.
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Annex A: Planning Decisions during Elections

Background

1. This annex provides general guidance on the handling of planning and
other casework during the short pre-election period in those areas where
an election is being held. Inspectors will be notified via Knowledge
Updates on the Intranet of any upcoming by-elections, local elections,
general elections and the pre-election periods that will apply.

Action

2. In England and Wales all civil servants are disqualified from election to
Parliament and must therefore resign from the Civil Service before
standing for election. There are also restrictions on political-activity (such
as canvassing) by civil servants in some grades, as set out-in Chapter 5 of
the Staff Handbook (available via the PINS intranet). Any.queries regarding
acceptable political activity should be sent to HR Advice email box.

3. The Cabinet Office has produced specific General Election Guidance 2019 for
civil servants which Inspectors should be aware of. There is specific
reference to public bodies such as PINS in Section O on page 41 but other
sections are also relevant. In particular, the preface sets out general
principles for civil servants.

4. During pre-election periods, it is important that we continue with business
as usual, while being sensitive .to the possibility of influencing the
outcome of the election either in any constituency or, more broadly,
across the country. Consequently, particular care should be exercised
during that period in relation to the announcement of sensitive decisions.
Further guidance on-handling casework during the pre-election period is
set out below.

5. Inspectors should be particularly alert during this period to prevent
candidates or others seeking to use public inquiries, hearings or
examinations as a platform to make electioneering points. They should
be especially mindful of cases or examinations where MPs or candidates
have made direct representations. Decisions, reports or advisory letters
in.those cases must not be issued, given the potential that the outcome
could be used during the campaign period and so call into question PINs
impartiality and reputation.

In England

Secretary of State Casework (including Call-ins, Recovered Appeals,
NSIP and Specialist Casework)

6. For casework where we make a recommendation/report to the Secretary
of State it will be for the Secretary of State to consider the implications of
any decision released during this period of sensitivity, so reports should
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be submitted as usual. However, if Inspectors working on this casework
wish to discuss any concerns, they should contact one of the Professional
Leads (PfLs) for Planning, or their SGL.

As National Infrastructure Examinations are required to comply with a
statutory time limit, once the Preliminary Meeting has been notified and
the Examination Timetable has been set the examination is expected to
run to the published timetable. If you have concerns about arrangements
for any event or the status of any Interested Parties (IPs) (such as where
MPs are/are not standing in the election or there are other candidates
registered) then please discuss these with the PfL for National
Infrastructure.

Transferred Appeals

8.

10.

11.

12.

Routine work will continue according to the normal programme/target and
decisions submitted for despatch in the usual way, subject to the
considerations set out in paragraphs 3 and 4 above. If;in an Inspector’s
judgement and following advice from their SGL and their PfL, a decision
may give rise to local or wider electoral sensitivities as described below(or
any case referred to in paragraph 5), the decision‘must be held back and
not issued. In such cases Inspectors should advise their case officers
accordingly.

Matters which may give rise to sensitivities may include, though not
exclusively, where there has been a local campaign or where the decision
raises controversial issues like inappropriate and/or unauthorised
development in the Green Belt; major green field housing; renewables; or
any case where an emerging-Neighbourhood Plan is referred to in
evidence.

If an Inspector is any.doubt about how to proceed they should consult
with their SGL and:their PfL (whether allowing or dismissing) to establish
the position. It is.important that Inspectors consider this matter very
carefully having regard to the Cabinet Office guidance as well as the
content of this note.

Where the SGL/PfL agrees a decision should be held back, the decision
should.be held by the Inspector until the period of sensitivity is over
(until'13 December 2019). Case officers are aware of these
arrangements and will ensure that any decisions held back are promptly
issued once sent in by Inspectors after the election.

We will not proactively write to any individual party when a decision is
held back. However, when a general election occurs, a message is placed
on PINS’ webpages on the .GOV.uk website explaining the position and, if
contacted about specific cases, case officers should relay the website
message.

Local Plan Examinations
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13. All local plan examinations are proposed to continue during the pre-
election period (including scheduled hearing sessions and consultation on
main modifications) and new examinations will also begin.

14. However, given we are now in the pre-election period and in order to
avoid making announcements that could be politically sensitive, the
Planning Inspectorate will not be issuing any letters regarding the
soundness or legal compliance of local plans, or final reports (including for
fact check??), until after the election.

In Wales

15. Inspectors should speak to the Director for Wales about any decisions or
reports that raise sensitive issues (see paragraph 4 above).

22 The fact check report is the version of the report the Planning Inspectorate sends to the LPA
to check for factual errors or inconsistencies. The final report is issued after this process has
been completed.
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Overview of how Inspectors work EE W

What’'s New since the last version:

Changes highlighted in yellow made 28 May 2019:

Updated paragraph 8, and added Annex A, regarding efficient and effective
decision writing and preparation.
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Read this chapter together with the Role of the Inspector chapter and the
Staff Handbook.
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Your working environment

1.

Working from home has advantages - no daily commute, a degree of control
over the organisation of your working day and the flexibility to work around
personal and domestic commitments.

However, home working requires you to be disciplined to work efficiently and
effectively and to ensure that work does not encroach unduly on your home
life (or vice versa). In addition, it can be lonely especially for those who have
been used to working in a busy office.

Make sure your home office is large enough to accommodate a desk and
chair, IT equipment including a printer, file storage and space to spread
plans and documents. You should plan your space so that you can work
safely and efficiently. Working on the dining room table is not advised. The
room should also be well lit, heated and ventilated. You will be spending a lot
of your working time in your home office!

PINS can arrange to supply any necessary furniture and IT equipment. You
will also receive a starter pack of stationery. You can order additional
supplies online using the Order Stationery form.

Organising the work

5.

Case work is normally organised in weekly-or fortnightly blocks by the Team
Leader who builds programs of work for Inspectors 8 to 10 weeks in
advance. While you are in training the standard workload will initially be 6
written representations (WR) cases a fortnight (or 3 cases a week). If
hearings are introduced casework will be charted at 1 Hearing and 1 WR in a
week. Once you have graduated and depending on complexity, the standard
casework is 8 WR a fortnight. Generally, you are expected to have enough
time in each fortnightly block to read the appeal files, conduct the site
visits/hearings and write your decisions. The above numbers will be
dependent on other factors such as any additional travel time deemed
appropriate.

Make sure you establish a routine that maintains your work/life balance. A
working week'is 37 hours. Try to avoid working long days just because you
are at home. Some Inspectors find it is best to have a definite start and
finish time, even if this might vary from day to day. Whatever hours you
work;.it is best to put your work away at the end of each day so that you
have a clear break from it.

Take regular breaks throughout the day during which you leave your work.
Aim to have a break from the computer screen for 5 minutes in every hour.

PINS has performance targets. These are under consistent focus from
ministers seeking to ensure development activity is not unduly held up.
These translate into individual targets that all Inspectors are expected to
achieve, unless there are sound extenuating circumstances. You must,
therefore, organise your work in such a way to complete your decisions in a
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timely manner. This video of an Inspector who averaged one week for event
to decision has some very useful guidance. In it he also refers to Effective
Decision Writing (see Annex A, below), another useful tool. Please do not
leave despatching your decisions until they are near to your personal target
or put decisions to one side for too long before a final read. Please despatch
each decision as soon as practically possible.

9. If you find that it is taking you longer than expected to complete your work,
please talk to your Seconded Inspector Trainer (SIT) whilst you are in
training. Once graduated from training and confirmed in post that discussion
should be with your Sub Group Leader (SGL). It is very important that you
do this before any backlog of work has been built up. You should have-a
system to help you keep track of your work, for example a casework'log.
Instructions on how to view your programme report on Horizon are given in
‘Inspector Horizon Instructions’.

10. With casework being programmed 8 to 10 weeks in advance’it is expected
that Inspectors will review all cases assigned to them as early as possible.
This gives an opportunity for the Inspector and their Case Officer to identify
and resolve any potential problems e.g. need to change the appeal
procedure. Inspectors can view the cases assignedto them via the ‘My
Programme’ folder in Horizon. Inspectors should refer to the ‘Inspector and
Case Officer/Team Leader responsibilities’ guide.

11. Inspectors develop their own patterns of work. However, a common working
week for new Inspectors when dealing with their written representations
cases would be:

Monday - further preparation on the case files to prepare for the
site visits

Tuesday - carry out the site visits
Wednesday & Thursday - write the decisions

Friday - check the decisions prior to their submission and carry out
any administrative tasks

However, many Inspectors alter this pattern and carry out preparation
on the Friday or Thursday of the week before, particularly when on a
full.caseload as this allows the visits to be done on the following
Monday, thus leaving more of the remaining week to write their
decisions. This also means that if there are any problems (for
example, a neighbour who should have been notified of the site visit
but hasn’t) there is some chance of sorting them out. It also allows
some flexibility if a particular case contains a lot of written material.

12. Make sure you are on top of administration: filing; keeping your records of
appeal casework up-to-date; booking hire cars; rail tickets and hotels;
submitting expenses claims and filling in your movement and work record
(MWR). Don't let these tasks build up, they can take more time than you
might expect. You also need to make sure you keep up to date with
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information about PINS procedures and planning policy. Look at the ‘Home’
and ‘News’ pages on the Intranet regularly, especially the Knowledge
updates section which the Knowledge Centre uses to highlight relevant news,
training material and advice. There is also a wealth of information stored in
the Knowledge Library, which has dedicated sections for England and Wales,
including the Inspector Training Manual. An allowance is made for this
‘administration’ in your working fortnight.

13. Finally, when you are working at home you have some flexibility over the
hours that you work. However, it is important that you are capable of being
contacted during normal office hours by Case Officers, Team Leaders and
your SIT/SGL. Ensure your contact details on PINS Intranet are up to date
and inform the Team Leader of any changes so that they can update Chart.

Keeping in touch

14. While you are in training, the SITs are your first port of call for work related
queries. Your SIT is your line manager and is there to provide advice and
support.

15. Inspectors can feel somewhat isolated given the nature of the job.
Consequently, it is important that you keep in regular touch with other
Inspectors. When you have ‘graduated’ you will-be placed in a sub-group
with other Inspectors who will generally meet around 2 or 3 times a year.
Your Sub Group Leader and the experienced Inspectors in your sub-group
are an important source of advice. If budgetary constraints allow there are
usually annual training events and other courses.

16. In addition, many intakes of Inspectors keep in touch by e-mail groups and
over the phone (because, after all, you've been through the same training
experience!). This can be an important source of support and contact for
Inspectors. However, you-are strongly advised not to discuss the detail of
your casework with others and you must never rely on other Inspectors to
make judgements for you about your cases. You are the decision maker, not
anyone else, and your SIT/SGL is there to provide support on casework
matters.

17. The Forum on the Intranet contains information mainly about social matters,
including‘Inspector Social Groups.

18. The Planning Casework Operations (PCO) process means that Inspectors
work in partnership with their allocated Case Officer and you are likely to be
in‘regular contact with both the Case Officer and the Team Leader; it is
important that Inspectors read and adhere to the responsibilities set out in
Inspector & Case Officer/Team Leader Responsibilities guidelines. Most
communication with Temple Quay House is by telephone, e-mail and the
Intranet. Any ‘paper’ mail is posted to you. Case files are delivered by Royal
Mail (Parcelforce). You will generally need to receive and sign for the parcel.
Most parcels are dispatched to arrive before 17.30 the following day.
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Dress code

19.

There is no dress code for any PINS staff, including Inspectors, when
working in or out of the office or at events. It is up to you to decide on what
you wear. The only exception to this is where it is necessary wear Personal
Protective Equipment (PPE) to help ensure your health and safety.

Travel

20.

21,

22.

23.

24,

25.

26.

Whatever mode of travel you use for work you should take account of
effectiveness and cost. You are encouraged to use public transport where
possible, but this is not always realistic, especially if your site visits are
geographically dispersed. If using public transport this usually means the
train (standard class only), bus, tram and underground. Occasionally air
travel can be the cheapest option. Taxis can be used for work,.but only in
some particular specified circumstances.

The Government has a contract with Redfern Travel and-all-'train, air and
ferry tickets must be booked online using this contract. -London
Underground travel cards can also be booked in thisiway. These costs will be
paid directly by PINs.

If you travel by car, you can use your own (for which a mileage rate is paid)
or you can use a hire car. PINS has a contract with Enterprise and you book
cars online. PINS will pay the hire car charge direct. However, you will need
to pay for petrol and claim it back. You should only use the hire car for PINS
business. You can claim back any parking costs but you are responsible for
any parking fines. Some Inspectors travel by bike (for which a rate is paid).
If you intend to use your own.car it must be insured for business use. PINS
will need confirmation of this.

On some occasions you may need to stay away from home overnight; for

example, if a hearing or inquiry venue is too far away from your home for

travel on the day to be practicable or if it is not feasible to travel and carry
out all of a site visit'programme from home in one working day.

All overnight accommodation should be booked online using the Redfern
Travel contract. The costs of overnight accommodation, including breakfast
will be paid directly by PINs. When you are away overnight you can claim the
costs of lunch and an evening meal (no alcohol). You will need to pay for
these and then claim the costs back. Receipts are needed to support claims
made. Your expenses claims can be checked at any time.

If you are working away from home but not staying overnight you can claim
a day subsistence allowance to cover the cost of meals.

The aim of Inspector work programmes is to minimise travel time and an
element of travel time is built into casework allocations. However, additional
travel time will normally be granted at the rate of half a day where the one
way travel time is between 3-4 hours and a full day where the one way
travel time is over 4 hours.
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27.

28.

More information is provided on the Intranet guide: Travel and Subsistence
policy. The rates payable for travel and the cost limits for meals and
overnight accommodation are set out in Annex A to this policy.

Finally, remember to take your Planning Inspector identity card with you
when travelling on PINs business.

Health and safety

29.

30.

31.

32.

PINS has specific guidance for Inspectors available on the Intranet with on
line training modules.

Working alone can lead to a sense of isolation. It is best not to bottle'any
problems up - instead, talk to your SIT or SGL. In addition, PINs provides a
counselling and support service to staff through The Employee Assistance
Programme. This Service is available to offer confidential advice and
counselling in assisting you to face difficulties and help you to continue to be
efficient and effective at work. More information is provided in the Staff
Handbook.

Always drive safely. Leave plenty of time and don’t.rush to get to a site visit.
Don’t drive for long distances without taking regular breaks. If you cannot
get home until late at night you can arrange to stay away overnight so that
you can complete your journey safely the next day. Carefully consider any
risks when carrying out site visits. You must carry the Lone Worker
Protection System handset when working away from home.

More information is provided withinthe Intranet guides, specifically the
Health, Safety and Wellbeing guidance and the notes on conducting site
visits and Hearings and Inquiries safely. The Inspector Health and Safety
Guidance also provides supplementary advice and information to that
contained in the risk assessments and training modules.

Version 5 Inspector Training Manual | Overview of how Inspectors work Page 6 of 13


https://intranet.planninginspectorate.gov.uk/task/travel-and-subsistence/
https://intranet.planninginspectorate.gov.uk/task/travel-and-subsistence/
https://intranet.planninginspectorate.gov.uk/task/health-safety-and-wellbeing-training/
https://intranet.planninginspectorate.gov.uk/task/health-safety-and-wellbeing-training/
https://intranet.planninginspectorate.gov.uk/task/health-safety-and-wellbeing-training/
https://intranet.planninginspectorate.gov.uk/task/pay-and-benefits/employee-assistance-programme/
https://intranet.planninginspectorate.gov.uk/task/pay-and-benefits/employee-assistance-programme/
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https://intranet.planninginspectorate.gov.uk/task/staff-handbook/
https://intranet.planninginspectorate.gov.uk/task/lone-worker-protection-system-lwps/
https://intranet.planninginspectorate.gov.uk/task/lone-worker-protection-system-lwps/
https://intranet.planninginspectorate.gov.uk/task/health-safety-and-wellbeing-training/
https://intranet.planninginspectorate.gov.uk/task/inspector-health-and-safety-guidance/
https://intranet.planninginspectorate.gov.uk/task/inspector-health-and-safety-guidance/

Potentially violent parties procedure

33. The Inspectorate’s procedure on handling potentially violent parties is
summarised in the diagram below:

* Pins is made aware of a Potentially Violent Party

» Case officer/Line Manager inform H&S Team,
SGL/GM

* GM & H&S agree action/mitigation & notify ;
Inspector

=

v

e If mitigationsare not in place the Inspector should
seek further instruction or abort.the event

34. The full procedure on handling potentially violent parties is provided in a flow
chart, available via this hyperlink.

Notification of Absence

35. Use the HR Self Service system (via SAP) to manage your attendance (Guide
to HR Self Service). HR Self Service leave requests will be considered and
signed-off by PCO team leaders. Team leaders may, when necessary, need
to liaise with the appropriate SIT/SGL.

36. Notification of sickiabsence should be made to the Inspector Development
and Support Team (IDST) without delay. IDST will notify your case manager
and your line manager, who will contact you to discuss your absence.
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Reading, marking and progression

37. Your casework will be read by a SIT or other Inspector Reader before it is
issued until you have reached the required standard. The relevant
progression scheme is set out separately.

38. Your decisions will need to be submitted in accordance with time based
targets and, in terms of their content, will be marked as ‘Issuable’ or ‘Not
Issuable’ as follows:

Issuable

An ‘Issuable’ decision is one which is free from any significant
errors and so could be issued without a significant risk of a
justified complaint or successful High Court challenge. However,
it may not be a ‘perfect’ decision.

Not Issuable

A decision which is ‘Not Issuable’ is one that contains a
significant error that would be likely to lead to a justified
complaint or a successful High Court challenge.

Some decisions may contain a number of ‘smaller’ errors. Taken
individually these might not lead to a justified complaint or
successful High Court challenge. However if, taken cumulatively,
they would significantly undermine the authority of the decision

and confidence in it, the decision would be *Not Issuable’.

Conclusion

39. The Intranet contains a range of useful information. It is helpful to become
familiar with it, particularly the location of the Guides categories page which
has guides covering all casework and appeals areas as well as for further
information on Human resources, Travel etc. The Library is also a valuable
source of up to date information relevant to your work.
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Annex A: Efficient and effective decision writing and preparation

This Annex sets out some tips for dealing with appeal casework efficiently and
effectively. However, these are not instructions and different Inspectors have to
find what works for them. In addition, the tips may not be applicable for each
case.

To be efficient and effective means being able to carry out the casework to the
required standard, as quickly as possible, without getting bogged down in
peripheral or irrelevant planning or procedural matters.

Reading the file

1. Skim the file (electronic or paper) quickly so you know what'’s in.it - check
you have the key documents (application form, plans, decision. notice, appeal
form, grounds of appeal, questionnaire, statements, interested party
comments) - and be aware of what else is on the file (eg supporting
documents submitted with the application or appeal).

2. Look first at the plans and broadly understand what the proposed
development is.

3. Then focus on the decision notice, grounds of appeal and statements and
define the main issues from them - in most cases the main issues will derive
from the decision notice - so arguably that is usually the key document. The
important thing is to define and be clear on the main issues and to avoid
getting caught up in peripheral matters.

4. Don't read every word in the statements - skim quickly and focus on those
paras that deal with the crux of the cases - understand where the parties
are coming from - what.are their key arguments/the essentials?

5. Skim read letters from interested parties — do they raise any potential main
issues, anything that needs to be looked at on site or anything that needs to
be covered in other matters if they would be the losing party.

6. Set up the decision template before the site visit or event and fill in the
banner heading. Type notes into the template as you prepare - eg in
summary form or as a list - the main issues, key points you will want to
coverin reasoning, any other matters, relevant plan policies, any procedural
matters, key conditions. You will then have a framework to start with when
you write up.

7. Set some time aside in the week before to start preparation (eg on Thursday
or Friday) so you are aware of any main issues or other matters that need to
be resolved.

8. Try to reach an initial view about what you might conclude for each main
issue — ie how you might deal with it in your decision - what things will you
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need to see on site to help make your mind up? But be prepared to change
your mind at the site visit.

9. Make sure you have a clear list of things you need to see on site. Write this
at the same time as filling in the template.

10. Make an initial assessment about whether any supporting documents or
studies are likely to be essential reading (eg if the issue is the effect on
daylight - a daylight study will be essential reading - if the issue is daylight
and the parties are agreed that flood risk is not a concern, then the Flood
Risk Assessment is unlikely to be critical).

11. Don’t read documents you don’t have to read. For example, if it is clear that
you will be dismissing because of a main issue deriving from the decision
notice (eg character and appearance), do you need to read every word of a
large number of interested party comments about an issue-which is not of
concern to the Council or technical reports which could-only relate to
conditions? However, if you later decide to allow the appeal, you will need to
read them in more detail. In any case, only read those parts of supporting
documents that are going to be critical to your reasoning - e.g. related to a
main issue, supporting a condition or providing evidence to deal with
objections from interested parties.

12. If anything is missing (eg policies, plans, ‘documents) - ask for them now
don’t leave it until later when it may cause delay.

Site visit

13. Try to decide how you are going to deal with the issues and what your
decision will be before leaving the site. Some people find that the longer the
gap between the site visit and the decision, the harder it is to reach a
conclusion.

14. Try to write your site visit notes in the form of words, phrases or sentences
that you will use in your decision. Or think about how you will word the key
parts of your-decision as you walk away from the site or on the journey
home (but do make sure you drive safely). If you have time before the next
site visit.or if you are travelling by public transport - draft out any key points
or lines.of reasoning. Make sure everything you do is focused on how you
will-write the decision.
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Writing the decision

Reaching a decision

15.

16.

17.

18.

19.

20.

Instead of writing the decision out in full, spend a few minutes initially
setting out a bullet point structure (or if you did this when preparing - spend
a few minutes refining it). Much of the battle is working out broadly what to
say, ie how each main issue will be resolved. Don’t draft your decision until
you have a clear structure.

Usually when you return from site visits, you will know how to deal with
most issues. But often there will be one or two difficult matters that you
haven’t resolved. Try to decide on these straight away. But don’t labour on
them. Going round in circles wastes valuable time. After say 15 minutes, try
a different approach - leave the issue and mull it over when walking the dog
or making a cup of tea or leave it overnight (it may give you a new
perspective) or pick up the phone and talk with a SIT, SGL, or mentor (as
appropriate).

Alternatively, try dealing with the easier elements'.of the decision first (eg
other matters, easily resolved main issues, procedural matters, conditions) -
not only does this feel better psychologically ((look, you have written 60%
already...), it subconsciously gets you into the reasoning zone. Also, it may
be difficult, it is never as hard as you think - there is always a solution to
everything!

If you are unsure which way to'go on an issue, try bullet pointing the
reasoning for both alternatives. Which reasoning is most robust? Don't write
two alternative decisions out in full = you do not have the time.

Sometimes the quickest way to separate what is relevant from what is not, is
to start from your conclusion (assuming you know what it is), and work
backwards through. the key steps in your reasoning. That way, all the
deadends that you might otherwise have been tempted along just disappear.

Be conscientious and treat each case with the respect it deserves. But don't
agonise over them. Many cases are finally balanced and there may not be a
definitive right or wrong answer. Instead your decision needs to be well
reasoned and justified. Once you’ve reached a conclusion about the decision,
try .to stick to it. Constantly revisiting things will just delay matters.
Approach your decisions with pragmatism and confidence and be decisive.

Time management

21.

Be careful about your use of time. In a programme of say 4 SVs/week you
have around 1 day to prepare all four, one day to visit them, 0.5 days to
write each decision to a good draft and 1 day to finalise all four decisions and
to do your administration.
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22.

23.

24,

Set overall work targets - ie a good first draft of decision 1 by midday and
decision 2 by 5pm - then set sub-targets within that - eg first issue by 10am
etc.

Aim to complete your good first draft of each decision within 1-3 days of the
event while the evidence and the site visit are fresh in your mind. It is also
better to have four good first drafts finished by the Friday of the site visit
week rather than a couple sent to Despatch and two not even started.

If you feel your work programme is not realistic, discuss this early on with
your Case Officer. If you need additional reporting time, make sure you
secure this as early as possible. Take steps to resolve any emerging backlogs
early on. This is all part of managing your casework effectively. Discuss any
issues with your SIT or SGL as necessary. Don't allow backlogs tobuild up.

25. Use a table, list or spreadsheet to manage your casework' setting clear
targets to complete each case.

Coverage

26. Be ruthless about what you leave in and out and how much you write on

27.

each issue and matter. See The approach to decision-making chapter
(particularly, coverage, main issues and other matters). Remember South
Bucks v Porter and don’t cover winning party issues which you are not
defining as main issues. The more you write, the longer it takes, and the risk
of errors increases.

Don’t include unnecessary detail. Things to avoid/limit are — descriptions of
the site, surroundings and proposal which are not critical to your decision,
long descriptions of policy/ (keep it simple unless the interpretation of a
policy is vital to your decision) and reiteration of the cases of the parties.

Drafting

28.

29.

30.

Refine your concise decision writing skills - it will pay off in the long run.
Read through your decisions on another day. Read them out loud. Eliminate
awkward sentences and phrases. Remove repetition. Does each
sentence/para contribute to your reasoning? If the reader is left thinking ‘so
what’; it can be excluded. Aim for elegance.

Consider a production line approach to decision writing - eg write four good
first decision drafts, then for each in turn consider if you've dealt with all
necessary arguments and points, then proof read each decision, then set
them aside and carry out a final read of all four on another day. Then send
all 4 to Despatch.

If you are struggling with the precise wording, try reading it out loud. Does
your wording flow? Does it make sense? Does it say what you want it to?
Imagine explaining it to a friend.
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31. Dealing with conditions can take a long time. Use the PINS model conditions
where you can (modified as necessary). Consider whether all the suggested
conditions are really necessary? Are you sure they are? (see the Inspector
Training Manual and the PPG on this).

32. Develop your own systems for proof-reading and allow enough time for it.

Other points

33. Take regular short breaks. Don’t avoid having breaks or skip lunch, it-is
counter-productive.

34. Try to avoid regularly working long hours. The Inspector’s job‘is. mentally
demanding and your efficiency is likely to deteriorate if you work very long
hours each day. If necessary, talk with your SIT or .SGL about the
management of your casework.
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The approach to decision-making EE

What’'s New since the last version

Changes highlighted in yellow made 27 February 2019:

to Annexe 10.

Advice on sensitive personal information in decisions updated, and moved
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Introduction

1. Inspectors make their decisions on the basis of the evidence before
them. Consequently, they may, where justified by the evidence, depart
from the advice given in this section.

What makes a good appeal decision?

2. In summary, you should aim to ensure that your decision is:

well-reasoned - so it is clear why the decision has been reached;
based on the evidence before you;
well-structured;

succinct - does it deal only with those matters necessary to thedecision
and omit unnecessary detail?

free from factual and typing errors;
e written using simple expressions and short sentences avoiding the use of
jargon.

3. A check list for producing robust appeal decisions can be found in
Annex 7.

The main parts of a decision

4. The main components of a decision are as follows:

Banner heading
Reference numbers and factual details about the appeal (see annex 5 for more
information).

Decision (and conditions if allowing)
This is your formal decision and usually comes first. If the conditions are
lengthy, they can go in an annex.

Procedural matters (if any are necessary)
This will'usually only be necessary if you have to clarify how you have dealt
with.the appeal.

Main issue(s)

This is where you define the main issue(s) on which your decision will turn.
They will usually reflect the disagreement between the appellant and the LPA
(and in some cases with interested parties).

Reasons

This is where you set out your reasoning on each main issue before reaching a
conclusion on it and on the development plan (and any relevant national
planning policy). You should then deal with any ‘other matters’ which are
relevant to the appeal. If you are allowing the appeal, you must give reasons
for any conditions that you are imposing and explain why you are not imposing
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any other suggested conditions.! You will also need to deal with any planning
obligations.?

Conclusion

This is where you reach an overall conclusion on the appeal and carry out any
necessary balancing of harm and benefits.

Use of headings

5. It is best practice to use the standard template headings of ‘Decision’,
‘Main Issue(s)’ and ‘Reasons’. However, if there is just one
straightforward main issue this could be set out under your ‘Reasons’
heading. Other than this it is for you to decide whether further
headings/sub-headings would help those using your decision. If you
use sub-headings — make sure they are consistent in style.

Development plan, material considerations and national
planning policy

6. The development plan is the basis on which appeal decisions are made:

"If regard is to be had to the development plan for the purpose of any
determination to be made under the planning Acts the determination must be
made in accordance with the plan unless material considerations indicate
otherwise.” (Planning and Compulsory Purchase Act 2004, s38(6)).

7. The government’s Planning/Practice Guidance? advises that the scope of
what can constitute a material consideration is very wide. Indeed, the
courts have concluded:

In principle ... any-consideration which relates to the use and development of
land is capable ©of being a planning consideration. Whether a particular
consideration-..;-is material in any given case will depend on the circumstances
(Stringer v-Minister of Housing and Local Government [1970] 1 W.L.R. 1281).

8. Some material considerations, for instance relevant and up-to-date
national planning policy, may carry great weight. Other material
considerations may carry less weight.

9." The courts have confirmed that Inspectors need to make their decisions
(on planning appeals and on listed building consent appeals) on the
basis of the development plan and national policy which are in place at
the time of their decision - rather than at the time of the event or any
earlier stage. Where relevant policy has changed it is likely that you
will need to offer the parties the opportunity to comment®.

! See ‘Conditions’ for further advice

2 See ‘Planning Obligations’ for further advice

31D 21b-008-20140306 (‘What is a material planning consideration?’) - but in Wales, see
Planning Policy Wales (PPW) section 3.1

4 Cheshire East BC v SSCLG [20 March 2013] - “The NPPF came into effect after the public
inquiry in this case, but before the Inspector’s decision. The Inspector gave the parties an
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10.

11.

12.

In some cases material considerations might lead you to determine
other than in accordance with the plan. Other considerations may not
be so central to your decision, but could, nevertheless, be material to it
and must be dealt with. Some, which have little weight, could be dealt
with very briefly and some may have so little bearing that they need
not be mentioned at all. Determining which points fall into which
categories is vital to producing a good decision.

Unless you are very sure, avoid making pronouncements about what is,
or is not, a material consideration. Ultimately, it is for the courts to
decide if something is a material consideration. However, the weight,.if
any, which should be given to a particular consideration is a matter for
the decision maker's discretion.> Consequently, it is best to give a clear
indication of why the particular matter has not been sufficientto
outweigh your other findings or to be determinative (if that is your
conclusion).

Further good practice advice on the development plan, supplementary
planning documents and national planning policy ‘can be found in Annex
2 and on some commonly occurring material considerations in Annex 3.

Coverage

13.

14.

15.

It is important to decide what to leave in and what to leave out in order
to achieve a sound, proportionate and concise decision.

The House of Lords judgement on South Bucks DC v Porter states:

“The reasons for a decision must be intelligible and they must be adequate.
They must enable the reader to understand why the matter was decided as it
was and what conclusions were reached on the "principal important
controversial issues”, disclosing how any issue of law or fact was resolved.
Reasons can be briefly stated, the degree of particularity required depending
entirely on the-nature of the issues falling for decision. The reasoning must not
give rise to a substantial doubt as to whether the decision-maker erred in law,
for example by misunderstanding some relevant policy or some other
important matter or by failing to reach a rational decision on relevant grounds.
But such adverse inference will not readily be drawn. The reasons need refer
only to the main issues in the dispute, not to every material consideration.
They should enable disappointed developers to assess their prospects of
obtaining some alternative development permission, or, as the case may be,
their unsuccessful opponents to understand how the policy or approach
underlying the grant of permission may impact upon future such applications.”

You have three main choices when faced with an issue, argument or
concern:

opportunity to make submissions on its effect in this case, and he applied the NPPF in
determining the appeal. He was right to do so.”

5 Tesco Stores Ltd v Secretary of State for the Environment & Ors [1995] UKHL 22 (11 May
1995)
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e deal with it as a ‘main issue’;
e deal with it as an ‘other matter’;
e leave it out.

16. Ensure that:
¢ You have dealt only with what is essential
e Your decision proportionate in length - given the nature of the proposal and

the issues to which it gives rise? (Is it as short as it can be and no longer
than it needs to be?)

17. The following sections provide further good practice advice on what to
cover in your decisions.

Main issues

Identifying main issues

18. The main issues are the essence of the disagreement between the
parties and the matters on which your decision will turn.

19. Correctly identifying the main issues will ‘help ensure that your
reasoning will lead logically to your conclusions.

20. The LPA’s reasons for refusal will normally be your starting point and
the main issues in dispute will usually be clear from them. The LPA’s
statement of case may help-to'clarify the concerns set out in the
reasons for refusal.

21. In appeals against non-determination there will be no formal reasons for
refusal. However,-the LPA should have made any concerns clear in its
appeal statement/full statement of case.

22. Although most main issues in appeal decisions will derive from the
reasons for refusal, this is not always the case. For example:

e ‘In-some appeals, exceptionally, the LPA or an interested party may have
introduced an additional concern during the appeal process. This may be
justified by a change of circumstances since permission was refused.
However, regardless of why it has been presented at this stage, you will
need to carefully consider how to address the concern, particularly if you
intend to allow the appeal. If it is a substantive matter then it should be a
main issue. If it is not substantive, then you can treat it as an ‘other
matter’.

e Concerns raised by interested parties (and which are not shared by the
LPA) can often be dealt with as ‘other matters’ and sometimes not at all
(see ‘other matters’ below). However, if you consider the matter raised is
significant and likely to be determinative you may feel that it justifies being
a main issue. If so, would this approach come as a surprise to the main
parties and should you provide them with an opportunity to comment? See
‘obtaining evidence’.
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Sometimes, a particular reason for refusal may lack substance/significance.
If so, could you deal with it more briefly in your ‘other matters’ section?

You may come across cases where the LPA no longer has a concern about a
particular reason for refusal and so does not intend to defend it. If there
are no objections from interested parties on this subject you may be able to
deal with this in a preliminary note. However, if there are objections from
interested parties, it is likely that you will need to consider them in your
reasoning, particularly if you are allowing the appeal. It may be possible to
deal with the concerns as an ‘other matter’. However, they could form a
‘main issue’ if of substance.

Sometimes the benefits argued by an appellant could form a main issue,
particularly if the weight to be attached to them is critical and the degree of
benefit is contested by the LPA. An example might be housing supply or
the need for a particular type of development.

Framing main issues

23. Well-defined issues are the key to clear focussed reasoning. They are
the matters on which your decision will turn.

Check - are your main issues:

written in a simple, straightforward way?

short - avoiding long sentences with sub-clauses?

neutral — to avoid any suggestion that you have determined the outcome
before considering the merits of the cases? So, for example: 'The effect of
the proposed development.on the character and appearance of the area’
rather than: ‘Would the significant bulk of the building harm the character
of the area?’

framed in such.a way that they allow you to evaluate all the relevant
arguments? -de do your main issues and your reasoning correlate?

clear and specific about the alleged harm? For example: 'the effect on the
living. conditions of neighbouring residents at 4 Main Street with particular
regard to overlooking and loss of daylight’ — but avoid long winded main
issues - if there are a number of dwellings and different concerns you may
just need to refer to ‘the effect on the living conditions of neighbouring
residents.’

focused on the practical consequences of the development, rather than any
technical or semantic points? — For instance, if there is an argument about
whether the scheme amounts to 'over-development' or *backland
development' - try to look at the underlying concern. For example, in such
cases might the substantive concern be about character and appearance or
living conditions - for example.

24. When framing your main issues have you made sure:

that you have dealt with any topic that leads to the appeal being dismissed
as a ‘'main issue’. An issue which leads to an appeal being dismissed
cannot logically be regarded as a less important ‘other matter”? and
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e that the main concerns you have identified each form a separate main issue
(for instance, character and appearance, living conditions etc)?

25. Have you avoided:

e using vague expressions such as ‘amenity’ which may be open to different
interpretations?

e making presumptions? For example don't refer to the effect on the rural
character of the area if the parties disagree over whether it is rural;

e solely using compliance with development plan policy as a main issue?
Instead try to establish the purpose of the policy and the underlying
concern of the LPA. For example, if a policy seeks to limit housing.in. rural
areas - might the underlying aim be to protect the ‘character of the
countryside, to support the vitality of settlements or to avoid an'.over-
reliance on the car™?

26. Examples of the phrasing of some main issues are provided in Annexe
4,

Other matters

27. It is quite common for a large humber-of matters to be raised in
addition to those which you have identified as main issues. You will
need to decide how to deal with these ‘other matters’. In doing so you
should take a proportionate approach. See South Buckinghamshire:

"The reasons need refer only to the main issues in the dispute, not to every
material consideration

28. If you identify something as an ‘other matter’ this indicates that it has
not had a significant bearing on your decision to allow or dismiss the
appeal - ie it has not been determinative. Consequently, when you
decide to cover something as an ‘other matter’ it should be dealt with
more briefly than a ‘main issue’.

29. Regardless of the overall outcome of the appeal you need to address
losing parties’ submissions on other considerations where they are
material, and come to a conclusion on why they are not determinative,
otherwise it could be suggested that your decision is flawed. This is
because:

e a losing appellant may be justifiably concerned if you have not
addressed potential benefits (for example, that an extension might
improve living accommodation) or the existence of similar
developments locally or an alleged fallback position — because it
could be argued that your balancing of factors, for and against the
proposal, was flawed.®

e a losing neighbour or the LPA might argue that, if only you had
concluded on some alleged harm, you might have dismissed the
appeal rather than allowed it.

6 This could also include arguments raised in favour of a proposal by interested parties
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30. There is no need to conclude on or even mention winning parties’ other
considerations unless you have substantive evidence on the matter.’
This is because:

¢ having already concluded in respect of the main issues, a finding on these
matters could make no difference to your decision.

¢ if you are dismissing the appeal on the basis of your main issues - and you
then go on to conclude on other considerations advanced against the
proposal - could you be unnecessarily fettering future decision making at a
local level? If the appellant decides to pursue a revised application, might
such matters properly be for the LPA to consider in the first instance?

31. Never conclude in your ‘other matters’ that there is harm which adds to
the reasons to dismiss an appeal. This must always be a main-issue.

Issues that have not been raised by any parties

32. Exceptionally, it may occur to you that there is an-issue or matter that
has not been raised as a concern by anyone (including where you may
consider departing from the matters agreed in a Statement of Common
Ground)®. If so consider the following:

e does your concern raise an issue of such fundamental importance that you
could not reasonably ignore it? For-example, is there potential for the issue
to alter the outcome of the appeal - i.e. might you be minded to dismiss
the appeal solely for that reason?

e if so, you would, in the interests of natural justice, need to raise the matter
proactively and provide the main parties (and possibly interested parties)
with an opportunity-to comment. The concern would then need to be dealt
with as a main issue. If the issue was raised after an inquiry or hearing
had closed you would need to consider re-opening it. Unless on its own it
warrants a change of procedure (which is unlikely) particularly careful
consideration needs to be given to such a matter if it arises in written
representations casework to ensure that the manner in which it is raised is
neutral.

Reasoning

33. The Town and Country Planning (Inquiries Procedure) (England) Rules
2000 (rule 18) and the Town and Country Planning (Hearings
Procedure) (England) Rules 2000 (rules 15-16) contain an express duty
on the Secretary of State or his Inspectors to provide reasons when
issuing an appeal decision.

7 If such a matter has been discussed at length you may wish to indicate briefly why it has
not been central to your decision.

8 See paragraphs 23 and 25 in Claire Engbers v SSCLG & South Oxfordshire DC [2015] EWHC
3541 (Admin).
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34. Unlike the rules governing appeals dealt with at public inquiries and at
hearings, the Town and Country Planning (Appeals) (Written
Representations Procedure) (England) Regulations 2009 do not include
a specific duty to give reasons for a decision on a written
representations appeal in England. However, case law has established
that there is nevertheless such a requirement in practice: ‘the duty to
give reasons here derives either from the principles of procedural
fairness applied in the statutory context of a written representations
appeal or from the legitimate expectation generated by the Secretary of
State’s long-established practice of giving reasons in such cases, or
both”.

35. The Supreme Court in Dover DC v CPRE Kent, CPRE Kent v China
Gateway International Limited [2017] UKSC 79 held that where there is
a legal requirement to give reasons, what is needed is an adequate
explanation of the ultimate decision, and that the essence of the duty is
whether the reasoning provided by the decision-maker leaves room for
genuine doubt as to what has been decided and why. Verdin v SSCLG &
Cheshire West and Chester BC & Winsford Town Council [2017] EWHC
2079 also discusses the need for there to be adequate and intelligible
reasons in planning decisions.

36. Your reasoning should take you logically to.your conclusions on each of
the main issues and any ‘other matters’(where it is necessary to reach
a conclusion on them) and then to your overall conclusions. All
reasoning should be ‘reasonable’ in-the Wednesbury sense (see the
‘Role of the Inspector’ chapter for more detailed explanation).

37. When drafting your reasoning:

¢ have you dealt with each'issue separately and in turn?
e are your findings and- conclusions clearly based on reasoning and not on
assertion? Reasoning is where the final view on an issue follows on from your

analysis - words and phrases like ‘because’, due to’, ‘as a result’,
‘consequently’and ‘accordingly’ usually indicate that some reasoning has been
applied;

e is it clear from your decision that you have understood the arguments put to
you and how you have dealt with conflicting expert evidence?

e have you addressed all the main arguments raised by the losing party (or
parties) in relation to a specific main issue?

e .have you considered that simply because a party says that something is a
material consideration, it does not mean that it necessarily should be
regarded as such by the decision maker if it cannot reasonably be said to be
one? It would risk the decision being unlawful if an “immaterial”
consideration were taken into account.

e have you assessed whether any material considerations (if before you) might
lead to a different conclusion from that indicated by the development plan?

e have you considered if a dismissal could be avoided by imposing conditions?

e has your reasoning been expressed with tact? How will it be received by those
reading it? Have you avoided (whether overt or implied) criticism of the
parties, local and national policies, the nature of the locality or other
developments that have been drawn to your attention?

9 Julia Martin v SSCLG & Others [2015] EWHC 3435 (Admin) - see paragraph 51.
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are your issues logically ordered? It can be best to start with issues where you
are concluding that there would be harm or where there is an issue of principle
- for example, relating to the location of development or housing need.

Have you interrogated the evidence to identify any contradictions or
inconsistencies and explained how you have resolved the issue? Note that
where a decision turns on a matter of fact, it is sensible to cross-check that
fact against all of the evidence base that has been submitted. It may be
necessary to consult the parties when a contradictory matter of fact cannot be
satisfactorily resolved.

38. In addition, for hearings and inquiries have you:

e made it clear in your reasoning whether the hearing or inquiry revealed any
significant differences from the written representations made beforehand?

39. In your reasoning, have you avoided:

introducing problems, issues or evidence which would come-as-a surprise to
the parties?

Wavering / appearing irrational? Your reasoning should-not appear to head
broadly in one direction only to conclude the opposite;

re-opening discussion on a matter or issue which you-have already concluded
on?

exaggerating the harm or the benefits of a scheme?

making ‘helpful comments’ indicating that a proposal which is to be dismissed
would be made acceptable if certain amendments were made? Such
comments go beyond your remit and-might fetter the judgement of future
decision makers. It should, however, be clear from your reasoning why what
is before you is not acceptable. It is then for the parties to decide whether or
not this leaves scope for a different approach in the future;

stating that a particular matter-*adds to your concerns’. This is because it
could be unclear to the parties whether, without that ‘additional concern’ the
appeal would have been-allowed or dismissed. Overall it is best practice to
consider whether a particular concern would result in substantive, significant
or material harm - or not.

Using the term ‘reduced weight’. In the case of Daventry DC v SSCLG the
judge considered that the Inspector erred in law by using this term, as it was
not sufficiently-precise. Para 52 of the judgment states, “the term ‘reduced’ is
not sufficiently clear - it begs the question reduced from what to what?”
Terms.such as ‘limited’ ‘moderate’ or ‘substantial’ are more precise and
specific. Inspectors should also note the advice contained in para 20 of Annex
2 relating to the use of the exact terminology in policy and legislative tests.

40.. Conclusions - have you:

reached a clear conclusion on each main issue? It is best practice to
conclude against the main issue as you defined it;

made sure you have very clearly identified what the harm would be if you are
dismissing?

resolved tensions between conflicting policies and come to an overall
conclusion on compliance with the development plan as a whole?

made explicit your findings as appropriate, on the presumption in favour of
sustainable development!®? Remember (by way of shorthand broadly
accepted by the Courts) that paragraph 7 of the NPPF states that there are three
dimensions to sustainable development: economic, social and environmental (albeit

10 See Annex 2 paragraphs 18-20 below and paragraphs 18-26 of the Housing Chapter
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that the NPPF paras 18-219 constitute the Government's view of what sustainable
development means)*?.

e where statutory presumptions apply, eg to do no harm to the setting of listed
buildings or conservation areas, demonstrably applied that presumption
separately from the normal balancing exercise?

e where concluding that there is harm in respect of some main issues but not
others - made it clear that, despite this, the harm identified is sufficient to
justify dismissing the appeal (if that is so)?

e concluded on whether any alleged benefits would outweigh any harm that
you have identified? (to avoid a challenge that you have not taken relevant
matters into account);

e reached an overall conclusion on the appeal? For example, the template
suggests: “For the reasons given above, I conclude that the appeal should be
allowed/dismissed.”

41. When concluding - have you avoided:

e relying on a ‘catch all’ conclusion such as “and having regardto all other
matters raised”? Although there is nothing wrong about such-wording, it will
not protect the decision from a successful challenge or complaint if you have
overlooked something central, ie a main controversial. matter, in your
reasoning.

Clarity and concise decision writing

42. Try to make your decision as concise.and clear as possible so that is
easy to read and capable of being understood by all parties to the
appeal.

43. When reviewing a draft of your decision:

is it in a logical order? (structure is important - for complicated cases it can
be helpful to start. your writing-up by preparing an outline of how you
intend to structure your reasoning)

does it include everything essential?

have you included anything that is unnecessary? (if so, remove it)

does the:reasoning take you to a logical conclusion?

are all-the sentences and paragraphs easy to follow - or are any long and
convoluted?

have you repeated yourself?

have you used plain English and avoided jargon?

Is anything you've written ambiguous or unclear?

Have you used short sentences and paragraphs?

44, The introduction of non-essential or extraneous material increases the
risk of errors and can make it harder for the reader to pick out the
essential points. Consider the following:

e the decision is addressed to the parties to the case, who are well aware of
the relevant facts, their arguments, the physical characteristics of the site

11 If the development plan is absent silent or out of date the application of paragraph 14 teaches
the decision maker how to decide whether the development is sustainable in consideration of
the policies in the framework taken as a whole - see Cheshire East BC v SSCLG [2016] EWHC
571(Admin)
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and its surroundings and the details of the proposals. Do you need to recite
these things back to them?

e can any essential references to the characteristics of the site, area and
planning history be woven into your reasoning? Are these references as brief
as possible?

¢ how much detail do you need to go into about national policy, development
plan policy and Supplementary Planning Documents? As long as there is no
disagreement over policy interpretation, would a reference to the relevant
policy number and a brief indication of what it relates be sufficient? Can you
bring in references to policy after your conclusions on a specific issue or is
the issue one where policy references are best woven into your reasoning or
explained upfront?

e have you included any material which is not relevant to your reasoning? For
example, have you described features to which you make no further
reference?

e is your reasoning unnecessarily detailed?
e are any references to sections of Acts essential?

e have you over-used any phrases such as “in my. view” and “I consider” - the
parties will know that you are the author of your decision.

Procedural matters

45. In many appeals there will be.no need to cover any procedural matters.
It is for you to decide whetheryou cover any procedural matters in a
separate section before you-define the main issues, or, at the start of
your reasoning. It depends on what works best in terms of explaining
your decision.

46. However, you should always set out the basis on which you have
considered the appeal if this is in dispute or might otherwise be unclear.
This mightiinvolve explaining:

o the nature or scope of the proposal - for example, if this is disputed or
unclear or the description of the proposed development has been amended
during the application or appeal process (see Annex 5 for more
information)

o the plans on which your decision is based - for example, if revised
plans have been provided during the appeal process or if there is
disagreement about relevant plans (see Annex 1 for more information).

o banner heading - any significant variations to matters set out in the
heading. For example, the description of development or the site address
(see Annex 5 for more information)

47. Other matters which you might need to deal with include:
o outline applications - which matters are reserved for subsequent

approval and whether any details shown on the plans are for
indicative/illustrative purposes only;
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¢ reserved matters appeal - which matters/details are before you (and
which are not if this is disputed or unclear);

o appeals against conditions - the type of appeal, the background and
what the appellant is seeking (see ‘Appeals against conditions’ for more
advice);

¢ appeals against non-determination (including from non-validation
notices'? 13) - the LPA’s objections to the proposal (or its views on what
further information needs to be provided);

¢ arguments that the proposal, or part of it, does not need planning
permission;

o application for costs - has been dealt with in a separate decision;

¢ redetermination - your approach following a successful High Court
Challenge;

o validity of the application/appeal - your approach.

¢ doubt about whether the application decision'is a grant or refusal -
detailed below.

48. In the circumstance described in the final bullet point above, where
there is doubt about whether the application decision is a grant or
refusal, the test is what a reasonable person reading it would conclude
(see Newark & Sherwood District Council v SSCLG [2013] EWHC 2162
(Admin), confirmed also in Mannai Investment Co Ltd v Eagle Star Life
Assurance Co Ltd [1997] 1 EGLR 57). This means that there is an
element of judgment to be applied. An example of this might be when
the decision states that “Planning permission has been granted” but also
attaches a reason forrefusal and no conditions.

49. Where the conclusion is reached that the decision is a grant of
permission there is no right of appeal under s78(1) and the appeal
should be turned away. If a case officer raises any doubt about the
nature_of the decision notice during the early stages of the appeal, they
should bring it to your attention. Whilst appeals can be turned away at
any-stage, it would give the parties greater certainty about the nature of
the decision notice if reasoning is set out in a formal appeal decision and
a-confirmation given that no further consideration will be given to the
appeal.

50. It should also be noted that a LPA has no power to withdraw an issued
decision and issue a corrective notice without issuing a formal
revocation, as confirmed by Gleeson Developments Limited v SSCLG &
ors [2014] EWCA Civ 1118. Therefore if we receive an amended
decision notice it is of no standing and should be disregarded, except in

12 Planning Practice Guidance ID14-053-20140306 (‘What steps are available to an applicant in
cases where the local planning authority has served a non-validation notice?’)

13 Appeal decision reference 2213307 (‘Appeal B’, at page 6 (see link)) provides a suggested
approach, for non-validated application appeals.
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the circumstance where the notice is invalid by virtue of failing to meet
the requirements set out in article 35 of the DMPO 2015.

51. It is also the case that where an LPA has issued a decision that is, in
your judgement, an approval, any resolution to refuse permission
submitted to the appeal should be considered immaterial.

52. In summary, the approach is:

e To be valid, a decision must include all of the required elements, which
are set by the relevant statute (here, the DMPO). If the decision is
missing required elements, it will not be valid, so a second decision can
be reissued to correct it.

e There is no power for decisions to be withdrawn and reissued (Gleeson).
Decisions can only be withdrawn by using the statutory procedure which
involves the payment of compensation (ss97-100 TCPA)

e If the decision notice is not clear, the test becomes what areasonable
person reading it would conclude it means (Carradine, Mannai)

e In interpreting the decision, extrinsic evidence can be used to help the
reader interpret it (Ashford)

53. More information is provided about the procedural matters listed above
and others in Annexe 1.

Obtaining evidence

54. Generally, it is the responsibility of the parties to put relevant
arguments, information, policies and guidance before you. Your
decision or recommendation must flow from the evidence before you,
and not from any external source. However, you can bring your own
general expertise and common sense to bear in interpreting and
weighing the evidence.

55. There may be occasions where you may not have all the evidence or
information necessary to reach a soundly reasoned decision. For
example:

e doyou have copies of all the development plan policies that have been
relied on? Do you have copies (or sufficient extracts) of relevant SPDs and
any other documents that have been referred to, such as appeal decisions?
If not, it is best to ask the case officer to obtain copies early on in the
appeal process;

e is there any firm evidence that there are any other policies or documents
that have not been referred to by the main parties but which could be of
significance? Have there been any material changes of circumstance which
you are aware of (for example policy changes or relevant appeal
decisions)? If so, the parties should be asked to provide them and, if
necessary, given the opportunity to comment.

e if one of the parties has supplied additional evidence after the event, have
you considered whether it is material and so should be accepted?*

14 Wainhomes (South West) Holdings Ltd v SSCLG [2013] EWHC 597 (Admin) (25 March 2013)
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e Where the effect of an Article 4 Direction is an issue, but the LPA have not
provided a copy with their statement, the Inspector should contact their
Case Officer, asking the Case Officer to request a copy. After obtaining a
copy, the Inspector should consider whether any of the parties should be
given the opportunity to comment on the effect of the Article 4 Direction.

¢ Have you got enough information about potential impacts on persons who
share a relevant protected characteristic to comply with the Public Sector
Equality Duty??®

e Have you got enough information to comply with Human Rights legislation
and case law??®

56. It is usually acceptable to refer to the Secretary of State's own
guidance/policy (for example, a reference to the National Planning
Policy Framework!” where relevant to the issues before you). However,
in doing so you should consider:

e have you avoided making an unexpected reference to-a-fundamental point
of which the parties are unaware? Be particularly careful when dealing with
unrepresented appellants who should not be expected to be as familiar with
government policy as LPAs and professional agents.

57. Advice on what to do if the parties provide, or seek to provide, late
evidence is provided in Annex 1.

Natural justice - fairness

58. You need to make sure that the interests of the parties are not
prejudiced. It is, therefore, essential that you correctly identify when it
is appropriate to go back to the parties. Furthermore, simply because a
matter has been raised briefly by someone does not automatically mean
that you may consider it without seeking the views of other parties.
Consider:

« have all the parties had a fair opportunity to comment on a matter which
might be a determining issue - “fair crack of the whip”? (see Poole, R (on the
application of) v SSCLG t & Anor [2008] EWHC 676 (Admin) (14 March 2008))

e are you in danger of relying on evidence which has not been seen by the
parties or which one party may not have had the chance to comment on?!8

15" please see the Human Rights and the Public Sector Equality Duty chapter for more
information.

16 please see the Human Rights and the Public Sector Equality Duty chapter for more
information.

17 In Wales, see Planning Policy Wales and TANs

18 The case of Ashley, R (on the application of) v SSCLG & Ors [2012] EWCA Civ 559 (29
March 2012) concerned residential development which was permitted at appeal. The
reasoning in the appeal was based on expert acoustic assessment which was provided by the
appellant after the appeal had been made and neighbours notified. The Court of Appeal
decided that this was unfair and in breach of natural justice. This was because an interested
party, who objected to the development because of concerns about noise and disturbance,
was unaware of the assessment and so was denied the opportunity to comment on it.
However, the risk of this scenario occurring should be reduced following the changes to
appeal procedures introduced in England in October 2013.
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59.

e would the parties reasonably expect you to place significant weight on the
matter? For example, if the main parties have agreed that the matter is
not disputed (particularly when contained in a Statement of Common
Ground), if the matter has not been raised by anyone or it has only been
mentioned in passing by an interested party? In these circumstances,
might your reliance on the matter come as a surprise?

e o0n a site visit, you may be asked by one of the parties to view other similar
developments locally, even though they have not been referred to
previously. If you are minded to rely on what you have seen you should
ensure that the main parties have had the chance to comment first on its
relevance to their case.

¢ Remember that ultimately responsibility for whether a matter put to the
Inspectorate is something of which account should be taken lies. with the
Inspector. In this context the Wainhomes case!? identifies that the decision
as to whether submitted material “out of time” should be seen and taken
into account by the Inspector lies with the Inspector or . an/appropriate
person to whom s/he has delegated that responsibility . Case officers and
their managers will have considered any such material ’and will have
advised you of anything that has been rejected but it is essential that you,
as decision maker, nevertheless apply the “natural justice” principle if you
consider that there is a risk that the rejected-document could contain /
represent a relevant material consideration.

If you intend to write back to the parties it is always good practice to
provide the case officer with the wording of any letter or e-mail.

60. Further advice on this topic is provided in Annex 1 (‘Late
representations and evidence’) and in ‘Hearings’ and ‘Inquiries’.

Consistency

61. If Inspectors reach significantly different conclusions about obviously
similar cases-this can undermine confidence in the appeal process.

62. Consequently, consistency in the planning process is important and like

cases should be decided in a like manner. A previous appeal decision is
capable of being a material consideration where the previous decision is
sufficiently closely related to the issues that regard should be had to it.
Although you are entitled to disagree with an earlier decision (whether
on the same site or elsewhere) if there are sound reasons for so doing,
you should only do so where you have demonstrably had regard to it
and given substantiated (which does not necessarily mean elaborate)
reasons for departing from it, having regard to the importance of
consistency.?®

1 Wainhomes (South West) Holdings limited v SSCLG [2013] EWHC 597 (Admin)

20 Fox Strategic Land and Property Ltd v SSCLG & Anor [2012] EWHC 444 (Admin) (02 March
2012)

St Albans City & District Council v SSCLG [2015] EWHC 655 (Admin)

N Wiltshire DC v SSE (1993) 65 P. & C.R. 137

St Albans City & District Council v SSCLG [2015] EWHC 655 (Admin)
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63. If you intend to come to a decision that would be different to a previous
Inspector in respect of a similar proposal/issue:

e have you given clear reasons why you are reaching a different decision?
For example, has there been a material change in circumstances or is the
evidence before you materially different? You should not simply be
reaching a different personal view on the same or similar evidence and if
you have been presented with other appeal decisions, it’s unlikely to prove
sufficient, in the event of a challenge, to say that you have dealt with the
appeal on its own merits.

64. If you are dealing with a revised scheme following an earlier appeal
decision, have you:

e identified any material changes which have been made to the scheme?
e explained whether they would overcome the concerns identified by the
previous Inspector?

65. To help ensure consistency, where possible, case officers will link similar
appeals (for example, if on the same site) or chart them to the same
Inspector so they ‘travel together’ (if in the same area). However, if
this is not possible and you become aware that a similar appeal on the
site or in the area is being dealt with by a different Inspector, you will
need to decide what action to take. Consider the following:

e discuss the matter with your Case Officer - is there any scope for both
appeals to be dealt with by the same Inspector?

e if not, the case officer should be asked to copy whichever decision is made
first to the parties in the 2" appeal in order to provide them with an
opportunity to comment on whether it has a bearing on their cases;

¢ whatever action you take; you should not discuss your case with the other
Inspector. This could be seen as improper influence by someone who is not
the appointed Inspector. Any such liaison should be via the GM.

66. You should only refer to another appeal decision if the parties are aware
of it. If not, you should give them the chance to comment.

67. Case officers will try to add copies of appeal decisions issued in the last
3 months to the appeal file where they relate to similar developments in
the same area. It should be clear from the INT 12 form that such
decisions have not been submitted by the parties. Consider:

e if you decide these appeal decisions are relevant and you intend to rely on
them you should provide the parties with an opportunity to comment on
their relevance (if they have not already done so).
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Proof reading, editing and typing conventions

68. Your decisions should be well presented, and visually consistent with
other Inspectors’ decisions. Have you followed the advice in the 'PINS
Style Guide? Including in Appendix 1 which specifically relates to
appeal decisions and reports.

69. Typographical errors and poor editing and, in particular, poor or
ambiguous punctuation or syntax, can undermine the credibility and /
or affect the meaning of decisions. In some cases it can undermine the
reasoning. Have you developed a thorough approach to proof reading
that will help ensure your decisions are clear, concise and error free?

70. Further advice on proof reading is provided in Annex 6.

Advice on citations

71. When citing court judgments, use the neutral or court citation where
available. This can be found on the Westlaw case transcript and it will
have the following convention:

Party v Party [Year of judgment] Court abbreviation Judgment no. for that
year

72. Refer to the Secretary of State for Housing, Communities and Local
Government as ‘SSHCLG'. If there is more than one party on one side of
a case, use ‘&’ to separate their names.

Elmbridge BC v SSHCLG & Giggs Hill Green Homes [2015] EWHC 1367
(Admin)

73. If the case has received a judgment from the Court of Appeal (CoA), add
the CoA neutral citation after the High Court neutral citation, separating
the two references with a comma. Similarly, if the case has received a
judgment from the Supreme Court, add the UKSC neutral citation after
the CoA neutral citation. Older UKSC cases will have the citation UKHL
when the Supreme Court was titled ‘House of Lords’.

Miaris v SSCLG & Bath and NE Somerset Council [2015] EWHC 1564
(Admin), [2016] EWCA Civ 75

74. Publication citations would follow the neutral citation (if given) and be
separated by semi-colons. More than one citation may be given:

Henry Boot Homes Ltd v Bassetlaw DC [2002] EWCA Civ 983; [2003] JPL
1030

Burdle & Williams v SSE & New Forest RDC [1972] 1 WLR 1207; 116 SJ 507;
3 All ER 240; 24 P&CR 174; 70 LGR 511; JPL 759

75. The year should always be cited first, in square brackets. In the Journal
of Planning & Environment Law (JPL), the cited year will be that of the
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report. In publications like Planning and Compensation Reports (P&CR),
the year cited will be that of the Court judgment but the citation will
include a Volume number. A case decided in 1991 but not reported in
JPL or P&CR until 1992 would be cited as:

[1992] JPL page...
[1991] 70 P&CR page... where 70 is one of the volumes produced in 1992.

76. If authorities are cited to you, relevant extracts should be supplied, but
you may also try to get copies. The main sources are:

Knowledge Library: Court Judgments

Knowledge Centre

Encyclopaedia of Planning Law & Practice (Westlaw)
Journal of Planning & Environment Law (Westlaw)

77. Key findings from judgments are also set out in:

The Enforcement, Enforcement Case Law and other Inspector Training
Manual chapters

Case Law Updates (July 2007 to present)

Enforcement Briefings (June 2010 - December 2015)

Knowledge Matters (from October 2014 to present)

78. Listed below are commonly-used abbreviations:

All ER All England Law 'Reports

JPL Journal of Planning & Environment Law
LGR Local Government Reports

P&CR Planning and Compensation Reports
SJ Salicitors Journal

WLR Weekly Law Reports

Seeking advice

79. Whenyou are appointed to determine an appeal, you are solely
responsible for what is decided. Whilst pre-issue quality assurance by
colleagues is endorsed by the Courts, your reasoning, judgment and
conclusions on an appeal must not result from a discussion or
consultation with another Inspector, manager or anyone else within
PINS2t,

80. However, if a novel matter arises which is not covered in the Training
manual, it may be appropriate to seek:

21 Billy Smith vs SSCLG and South Bucks DC [2014] EWCH 935 (Admin) confirmed that it is
legitimate for an Inspector’s decision to be read for quality assurance purposes. The key to this
is in ensuring that the Inspector takes the decision and the reader (or mentor as referred to by
the Judge) does not interfere in his or her judgment:
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e legal advice - for example, in respect of opposing legal views on complex
legal matters or where interpretation of the planning acts, related
legislation and case law is required;

e best practice advice on a particular point, procedural matter or on the
application of planning policy.

81. When seeking advice:

e it is your responsibility to decide how the appeal should be dealt with and
what decision should be reached.

e in respect of legal advice, the purpose should be to add to your knowledge
of the law.

e advice between a lawyer and client is privileged and so will not be disclosed
to the parties. However, it is important that any such advice is properly
recorded (ie in writing).

82. Salaried Inspectors - any requests for legal advice must be made via
your Group Manager??. They may know if the issue has. arisen before
and so be able to answer your question. Policy advice. may be sought
direct from the Knowledge Centre. Where a matter is novel, the advice
given will then be assimilated into the relevant section of the Training
Manual.

83. Non-Salaried Inspectors - you should initially contact the Contract
Management Unit (CMU).

84. If a decision on the planning merits.cannot properly be decided without
a complicated or difficult legal issue being decided upon first, then
jurisdiction might need to be recovered by the Secretary of State?3. If
this possibility arises consult. with your Group Manager.

22 In Wales, contact WG lawyers via the Director
23 Welsh Ministers
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Annexe 1 Procedural matters and other scenarios

Amended plans and proposals

1. The 'Procedural Guide - Planning Appeals - England®* advises that:

If an applicant thinks that amending their application proposals will overcome
the local planning authority’s reasons for refusal they should normally make a
fresh planning application. (Annexe M.1.1)

If an appeal is made the appeal process should not be used to evolve a
scheme and it is important that what is considered by the Inspector is
essentially what was considered by the local planning authority, and on ‘which
interested people’s views were sought. (Annexe M.2.1)

2. Consequently, in most cases you will be considering the appeal on the
basis of the scheme and the plans which were before the LPA when it
made its decision.

3. It is not unusual for revised plans to have been submitted to the LPA
before it made its decision. It is not necessary to explain that such
plans were submitted unless there is some disagreement or uncertainty
that you need to resolve.

4. If revised plans are submitted with-the appeal or during the appeal
process you will need to consider whether to accept them and you will
need to explain your approach:. In doing so you should apply the
‘Wheatcroft Principles’ (Bernard Wheatcroft Ltd v SSE [JPL 1982 P37]):

“Of course, in deciding whether or not there is a substantial difference the local
planning authority or theSecretary of State will be exercising a judgement,
and a judgement with which the courts will not ordinarily interfere unless it is
manifestly unreasonably exercised. The main, but not the only criterion on
which that judgement should be exercised is whether the development is so
changed that to grant it would deprive those who should have been consulted
on the changed development of the opportunity of such consultation.”

5. In considering whether to accept revised plans:

e _ Are you clear about the precise differences between the amended and
original proposals?

o Have you applied the ‘Wheatcroft Principles’?

e Bear in mind that, in some cases, even apparently minor changes could
materially alter the nature of an application and potentially prejudice the
interests of interested parties.

e A helpful test can be to consider whether such changes might usually be
considered acceptable if sought by means of a condition (for example
changes to the details of a landscape scheme).

6. If you are allowing an appeal on the basis of the amended plans
(whether submitted with the appeal, during the appeal process or
before the LPA made its decision):

24 Also see the related Procedural Guide - Called-in planning applications — England. See the
planning portal for more information.
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¢ Have you made sure you have referred to the correct plans in the ‘plans
condition or in the formal Decision if the development has already been
carried out? See ‘Conditions’ for more information.

When carrying out an accompanied site visit in written representation
casework, remember to:

e Clarify with the parties which plans were before the LPA when it made its
decision and which, if any, were provided with the appeal. If any
uncertainty remains after the site visit you will need to seek clarification in
writing.

Advice on dealing with amended proposals is also provided in ‘Hearings’
and ‘Inquiries’.

Late representations and evidence

9.

10.

11.

12.

In written representations cases you should, wherever possible, make
your decision using the information and evidence provided on file. Rule
16(1) of the Written Representations Procedure Regulations 2009
provides the authority to do this?>. However, there may be
circumstances where it is necessary to accept or to seek
evidence/information after the final deadlines have passed.

Advice on the acceptance of hew material during an appeal is provided
in 'Procedural Guide - Planning Appeals — England’ (see especially
Annexe B).

In some circumstances late representations/evidence should be
accepted either by the case officer or by you when carrying out a
hearing or inquiry. Examples include:

e where it would be in the interests of natural justice

e where there have been material changes in circumstance that are directly
relevant to_the appeal. This could include new or emerging local or national
policy recent relevant decisions made by the LPA or at appeal or the
adoption of a CIL charging schedule. See Wainhomes v SSCLG where the
court took the view that the discretion to take into account relevant appeal
decisions submitted after the statutory deadlines should have been
exercised.

o Also Wiltshire Council v SSCLG & others, where the court found that, in
both the appeals considered, late evidence on the Core Strategy final report
should have been taken into account. In one of the appeals in this case, the
judge exercised discretion not to quash the decision, but stated that the
Inspector was clearly in error.

Sometimes the case officer will ask whether you wish to accept late
evidence. In the light of ‘Wainhomes’ and " Wiltshire’ do not reject
evidence simply because it is late. However, if there are no exceptional
circumstances, you can choose not to accept such evidence, even if you

25 In Wales, the Town and Country Planning (Referrals and Appeals) (Written Representations
Procedure) (Wales) Regulations 2003
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13.

14.

15.

16.

have seen it. See paragraph 54 above in relation to issues of fairness
and acceptance of late evidence.

Further to paragraphs 11 and 12, before you decide whether to accept
late representations or evidence you need to know what it is and why it
is said to be relevant. If a consideration could be material to the
decision a conscious and informed decision must be taken as to whether
to admit it. Reliance on the simple fact of it being “late” and/or that no
more evidence is required will be unlikely to stand legal scrutiny.

If you consider further evidence or information is essential beyond that
which has been provided by the parties:

¢ make your request in writing via the case officer

e if, on an accompanied site visit, you indicate to the parties that'additional
information is required on a factual matter arising from the site visit, you
should inform the case officer immediately so that the document is not
turned away. An additional safeguard is to ask the party tolabel the
material “as requested by the Inspector”. It is best to ask the case officer
to confirm such requests in writing. Such information‘should only be
requested in exceptional circumstances.

e see ‘Obtaining evidence’ in ‘The approach to decision making’ for examples
of circumstances where you might need to seek further evidence.

If you are aware that written statements-have been sent back because
they were out of time - consider:

e Do you have sufficient evidence to reach a robust and well-reasoned
decision? Take particular care where the LPA decision was against officer
recommendation. If the statement is turned away there may be little or no
evidence to justify the LPA’s reasons for refusal. If you have insufficient
evidence, advise the case officer that the statement should be accepted.

Remember:

e you must consider whether the parties should be given the chance to
comment-on any late representations/evidence which have been accepted.
Do not base your decision on evidence which a party has not seen or should
havebeen given the opportunity to comment on. Check for any relevant
correspondence on the file.

Advice can also be found in the ‘Hearings’, ‘Inquiries’ and ‘Site Visits’
chapters.

Arguments that the proposal, or part of it, does not need planning
permission

17.

It may be argued that the proposal which is before you does not require
planning permission. Alternatively, you might reach this view yourself.
However, the question of whether or not permission is required does
not affect the validity of the appeal. Consequently, unless the appellant
withdraws the appeal you should decide it on its merits.
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18. An application under section 191 or 192 of the 1990 Act is often the
best way to test whether a development or proposed development is
lawful. There is a right of appeal.

19. If such arguments have been made, and particularly if you intend to
dismiss the appeal, you could address this as a procedural matter at the
start of your decision. For example:

The appellant has questioned whether the [proposed development] requires
planning permission. However, this is not a matter for me to determine in the
context of an appeal made under section 78 of the Town and Country Planning
Act 1990. It is open to the appellant to apply to have the matter determined
under sections 191 or 192 of the Act. Any such application would be
unaffected by my determination of this appeal.

20. Please note further advice on lawfulness is provided in the section on
Fallback below.

21. It might also be argued that a specific part of the scheme does not
require planning permission. However, you are required to consider the
scheme as a whole.

Outline applications

22. The power to grant outline planning-permission is contained in s92 of
the 1990 Act and Article 5 of The Town and Country Planning
(Development Management Procedure) (England) Order 2015%%. These
allow the LPA to grant permission subject to a condition specifying
reserved matters for the authority’s subsequent approval.

23. It is important to remember that the outline permission is the planning
permission.

24. The five ‘reserved matters’ (as defined in the 2010 Order) are access,
appearance, landscaping, layout and scale. Information about the
scope of the reserved matters and the use of conditions is provided in
‘Conditions’.

25. When-dealing with outline applications have you:

o Explained that the proposal has been made in outline and established which
(if any) of the reserved matters are before you now and which are reserved
for future consideration? This should be clear from the application form
and/or statements. You must deal with any matters for which approval is
sought at the outline stage — assuming you have the necessary detailed
plans.

e Checked that the matters reserved for future consideration on the
application form did not change during the LPA’s consideration of the
application? If this has happened it should be clear from the LPA or
appellant’s written statements and in any correspondence between them.

26 In Wales, the Town and Country Planning (Development Management Procedure) (Wales)
Order 2012 (SI 2012/801)
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Clarified how you are dealing with any submitted plans? Sometimes these
plans will be labelled as illustrative or indicative. These terms tend to be
used interchangeably although it might be inferred that they have different
nuances with ‘indicative’ perhaps suggesting something firmer than
‘illustrative’. If the plans show details of matters which are clearly reserved
for future consideration, then you should explain that you are considering
these plans (or the relevant parts of them) solely on the basis that they
have been submitted for illustrative or indicative purposes - even if they
have not been explicitly labelled as such.

26. Be careful when dealing with illustrative or indicative plans. They show
how the site might be developed and will usually have been provided by
the appellant in an attempt to demonstrate that an acceptable detailed

scheme could be advanced at the reserved matters stage.

Do not treat illustrative/indicative plans as you would plans accompanying a
full application. The appellant is not tied to such plans and there may be
alternative ways of developing the site.

However, has the appellant argued that the illustrative/indicative scheme is
what is intended to be built? Or has any other detailed scheme been
suggested? If not, you may be entitled to attach significant weight to the
illustrative/indicative plans (i.e. they may provide, or fail to provide,
evidence that an acceptable scheme is capable of being advanced at the
reserved matters stage). However, you do not need to spell out what
weight you have attached to the plans.= you just need to explain how they
have informed your decision.

Reserved matters applications

27.

28.

These follow the refusal bythe LPA to approve details of reserved
matters which have been submitted to them following an outline
application.

When considering such appeals:

Have you made sure that you have selected the correct template (‘appeal
against-arefusal to grant consent, agreement or approval to details
required by a condition of a planning permission’)?

Remember that planning permission has already been granted. Whatever
might be argued by the parties, you can only consider the acceptability of
the reserved matters which are before you. There is no scope to reconsider
matters which were dealt with (or should have been dealt with) at the
outline stage.

Have you checked that the application for reserved matters is consistent
with the terms of the outline permission? For example, a reserved matters
application for 4 dwellings would not be consistent with an outline
permission for 3 dwellings. If the reserved matters application is
inconsistent you will need to consider dismissing the appeal on the basis
that the submitted details are not authorised by the outline permission. It
is unlikely that you could deal with the appeal as though it were a full
application because there could be a risk that interested parties might be
prejudiced. This is because the application/appeal would have been
advertised as a reserved matters application and not as a full application.
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Consequently, interested parties might be unaware that they would be able
to comment on all matters (i.e. the proposal as a whole) and not just those
which were reserved.

Split decisions (in appeal decisions)

29. You have the power under s79(1)(b) of the 1990 Act to split a decision
on a s78 planning appeal - allowing one part of a scheme and
dismissing the rest (though are not obliged to do so). The same power
applies in S174 enforcement appeals in respect of ground (a).
Additionally, section 22(1) of the Planning (Listed Buildings and
Conservation Areas) Act 1990 offers a similar power in respect of listed
building consent appeals made under section 20 of that Act.

30. If you are considering a split decision:

e Are you very sure that the two parts are clearly severable, both physically
and functionally (i.e. could the part being allowed be capable of being built
and then used for its intended purpose without the other part)?

e Could this result in any injustice to one of the parties? This would be
unlikely if the merits of both parts have been considered through the
appeal process and/or if there have been no objections to the part being
allowed.

e Have you considered whether there are.any EIA implications? For example,
consider the impact that the partly approved development may have on
any EIA screening decision taken by the LPA or Secretary of State. If there
is doubt in this regard consider if a referral under Regulation 14 (2) of the
EIA Regulations is necessary. Alternatively where an EIA has been
undertaken and an ES is provided, consider if a partly approved scheme
could result in new or different significant environmental effects beyond
those currently assessed. For example, removal of development required to
mitigate environmental harm. In these circumstances consider if a formal
request for further information under Regulation 25 of the EIA Regulations
may be necessary. If you have any doubts about the EIA implications you
may wish to consult the Environmental Services Team.

31. If one of the parties requests that you consider a split decision:

o If.you decide not to split it, have you made it clear that you have considered
this option (unless you are intending to allow the appeal in full) and clearly
explained why you have decided not to do so? These issues were explored
in the case of Coronation Power v SSCLG.

32. If neither of the parties has requested that you consider a split decision:

e Have you concluded that one part is acceptable and the other is not? Are
the two parts clearly severable? If so, a split decision would be a logical
outcome. However, the power to issue a split decisions is discretionary.

33. If you issue a split decision have you:

e provided adequate reasoning for both parts of the proposed development
and reached a clear conclusion on each?
e explained that the two parts are clearly severable?
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e reached a formal decision on both parts? (the template provides example
wording for split decisions)

¢ made sure that any conditions you have imposed are relevant to the part of
the development you have allowed?

Split decisions (made by the local planning authority)

34.

35.

36.

The Planning Practice Guidance states that in exceptional circumstances
it may be appropriate for the LPA to use a condition to grant permission
for only part of the development (i.e. to split a decision).?” Appeals
following such decisions are best dealt with under section 78 as being
against the refusal of permission. Appeals in these circumstances are
fairly rare.

In such cases the whole proposal is before you and you are not,
therefore, restricted to dealing with only the elements which have
concerned the LPA. This is because section 79(1)(b) allows that, on
appeal under section 78, the Secretary of State "may deal with the
application as if it had been made to him in the firstinstance”. You will
need to make this clear in your decision, particularly if it is argued that
the appeal relates only to the part which was refused.

Although you have the power to reject the element permitted by the
LPA, this must be exercised with caution. Consider:

e If you conclude that the element theLPA granted planning permission for is
unacceptable (or if the proposal as a whole is considered unacceptable), the
comments of the parties must be sought before a decision is issued.

e This will give the appellant the opportunity to withdraw the appeal and
retain the permission as'granted by the LPA.

e You should point out that, if the permission for that part of the
development allowed by the LPA has already been implemented and the
appeal is not withdrawn, the appellant risks losing the permission that has
been granted and that, in such circumstances, the development will be
unlawful and-it will be for the LPA to decide whether it is appropriate to
take enforcement action.

e If the appeal is not withdrawn you can proceed to make your decision.

Linked appeals (two or more appeals on the same site)

37.

If two or more appeals are submitted, at the same time and on the
same site, they will usually be linked. Each appeal must be considered
as a separate entity. Consider the following:

e Decide whether to deal with the appeals in one or more decision
documents. Usually they can be dealt with in one - although very different
proposals are sometimes best dealt with separately.

e Check that you have amended the template to reflect that there is more
than one appeal. For example, both appeal numbers should appear in the
header at the top of each page.

e Do you need a procedural matter to explain your approach? - for example:

27 1D 21a-013-20140306 (‘*Can conditions be used to limit the grant of planning permission to
only part of the development proposed (a split decision)?’). This advice is not included in
Planning Policy Wales or Circular 016/2014.
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= One decision document: 'As set out above there are two appeals on
this site. They differ only in [e.g. the detail of the design of the
proposed extensions]. I have considered each proposal on its
individual merits. However, to avoid duplication I have dealt with the
two schemes together, except where otherwise indicated.”’

= Two or more decision documents: 'I have also dealt with another
appeal (Ref:#) on this site. That appeal is the subject of a separate
decision.’

Conjoined appeals (two or more appeals on separate sites)

38.

Conjoined appeals (also commonly referred to as ‘Travelling With’
appeals) involve adjacent or nearby sites, common/overlapping issues
etc. The intended purposes are to utilise Inspector resource efficiently
and to try to ensure consistency of evidence and decision making,
having caselaw in mind such as Fox Strategic Land. The-appeals remain
separate from one another but as they travel together they are dealt
with by the same Inspector, preferably at a joint hearing/inquiry. In
considering whether a joint inquiry is appropriate you may wish to
consider paras 2, 4 and 104 of the judgement.in' South Oxfordshire DC
v SSCLG and Cemex Ltd which contains some.commentary on the
consistency implications of holding consecutive as opposed to joint
inquiries. Each appeal must, of course, be considered as a separate
entity and as a rule a separate decision. document written for each.
Consider the following:

= Decide whether to deal with the,appeals in one or more decision
documents. Usually they should be dealt with in separate documents, albeit
that, where appropriate; text concerning policy and conceivably other
matters may be common to both/all:

= Two or more decision (or SoS Report) documents: This is the
preferred approach and should always be used where the appeal
sites are dispersed with different appellants and various different
interested parties, and the reasoning on some matters is common
buton others not.

= .(.One decision/Report document: Only consider using this
approach where the appeal sites adjoin, and the issues are clear and
not complex. When doing so, adhere to the advice in Hope and Lisa
Taylor and Others v The Secretary of State for Communities and Local
Government and North Warwickshire Borough Council [2012] EWHC 684
(Admin) (22 March 2012) where the judge said the key question was
“whether, on a fair reading of the decision letter, the Inspector has
had regard to the considerations material to each site, has reached
separate conclusions for each site, however expressed, and has not
allowed the fact that the appeals were conjoined to obscure the
need to reach different decisions on each if the merits of either case
so warranted, and has given legally adequate reasons for his
decisions on each site [paragraph 32] . .. He has properly divided
the report into common and individual sections, the former dealing
with issues common to both sites and the latter with the personal
and planning considerations arising on each site separately. There is
no improper confusion between the two. He draws the distinction
between common and individual issues, both when setting out the
evidence and in his appraisal in the overall balance and conclusions
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39.

section of the letter. He expressly refers to the two developments
and the two Appellants [paragraph 33].”.

e If exceptionally you deal with the appeals in one decision/Report document,
check that you have amended the template to reflect that there is more
than one appeal (for example, both appeal numbers should appear in the
header at the top of each page) and explained as a procedural matter your
approach.

At joint hearings/inquiries evidence concerning policy and conceivably
other matters may be relevant to all the cases. If there are two
decision documents, which will be the norm, this will have to be clear.in
a procedural matter in each decision document and also reflected .in
appearances and document lists.

Failure cases (appeals where the LPA did not make a decision)

40.

41.

42.

43.

Section 78 of the 1990 Act provides that an applicant-may appeal if the
LPA has not given notice of its decision on the application within the
statutory period (or within an extended period if agreed in writing).
Such appeals are commonly known as ‘failure cases’ and are
distinguished by the fact that there is no formal refusal notice.

The LPA will normally have set out any objections to the proposal in its
statement. Sometimes you will also. be provided with a ‘decision notice’
which has been issued by the LPA after the appeal was lodged. This is
not a formal ‘decision’, as jurisdiction transfers from the LPA once PINS
has accepted the appeal. In either case it is good practice to briefly
outline the LPA’s main concerns. This can then lead into your main
issues.

If your decision is to dismiss, have you stated that you are dismissing
the appeal and refusing planning permission? This is because there has
not previously been a refusal of permission.

The general advice about defining main issues and dealing with other
matters-applies.

Appeals after the event (‘retrospective applications’)

44,

45.

46.

Section 73A of the 1990 Act allows for the submission of “retrospective”
applications.

Such development is often described by the parties as being for the
‘retention of the building’ or the ‘continuation of the use’. However, you
should avoid using these terms in your formal Decision, if you are
allowing the appeal. This is because S55 of the 1990 Act describes
‘development’ as ‘the carrying out of building etc. operations or the
making of material changes of use’ - and not as their ‘retention’ or
‘continuation’.

In these appeals have you:
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47.

e Made it clear that the development has already been carried out?

¢ Checked that the development that has been carried out is the same as
that which has been applied for? If there are significant/material
differences you will need to explain your approach. This might mean that
you consider assessing the ‘proposed’ development as shown on the
plans?®, rather than what has actually been built. However, minor changes
which are required to make a proposal acceptable can sometimes be
secured by condition.

e Used the correct tense. For example ‘has’ rather than ‘would’ because the
development has already taken place.

e Avoided criticising the appellant for carrying out development without first
getting permission. Your role is to assess the proposal on its planning
merits avoiding any suggestion of partiality.

e Avoided speculating on the prospect of success of any potential
enforcement action? This is not a matter for you.

e If allowing, take care with the framing of conditions. You cannot use the
phrase ‘no development shall take place until’. See ‘Conditions’/for further
information.

The government introduced a planning policy to make intentional
unauthorised development in the Green Belt a material consideration
that would be weighed in the determination of planning applications and
appeals. This policy applies to all new planning applications and
appeals, including non-Green Belt applications and appeals, received
since 31 August 2015.

Redetermination following a High Court Challenge

48.

49,

50.

51.

Challenges to planning appeal.decisions are made under section 288 of
the 1990 Act and challenges to enforcement appeal decisions are under
section 289.

All redetermined appeal decisions should be sent to the office for pre-
issue reading. However, check current reading policy.

The effect of @‘successful challenge under section 288 is that the
decision isiquashed and the appeal will be redetermined. The quashed
decision is treated as if it has not been made and is incapable of ever
having had any legal effect. This principle was established in Hoffman
La Roche & Co AG v SSTI [1975] AC 295 and was reaffirmed in Arun
District Council v SSCLG [2013] EWHC 190. The role of the new
Inspector is, therefore, to redetermine the case. It is not to review the
previous appeal decision.

It is possible that the main parties may agree with some of the
conclusions reached by the first Inspector and this should be
acknowledged in the redetermined decision. How you then deal with
this will depend on the circumstances of the case. However, these
matters are before you, as they would be in any appeal. Where such

28 In England under Article 7(1)(c) of the Town and Country Planning (Development
Management Procedure) (England) Order 2015, and in Wales under Article 5(1)(c) of the
Town and Country Planning (Development Management Procedure) (Wales) Order 2012, no
plans are necessary to determine such appeals. But if plans have been submitted that show
the development they should be taken into account.
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matters are before you (especially where they are agreed by the
parties), they can be material considerations and, if so, you would need
to explain your reasons for any differences in your and the previous
Inspector’s reasoning.

52. In s288 cases you should add a final bullet point to the appeal details in
the banner heading: "This decision supersedes that issued on []. That
decision on the appeal was quashed by order of the High Court.”

53. There is a significant difference between s288 and s289 challenges.
Under s289 the decision is not quashed following a successful challenge.
The High Court Practice Direction states that 'where the court is of the
opinion that the decision appealed against was erroneous in point of
law, it will not set aside or vary that decision but will remit the matter
to the Secretary of State?® for re-hearing and determination _.in
accordance with the opinion of the court'.

54. The matter of s289 remittals was considered by the court of appeal in
R (on the application of Perrett) v SSCLG [2010] and the judges
affirmed that in these cases there should be a rehearing sufficient to
enable the SoS to remedy the error identified by the court and to make
a determination in accordance with the opinion of the court. In these
cases, it will sometimes be necessary to scrutinise the judgment of the
court or the consent order (if the SoS submits to judgment), particularly
if the parties are not agreed as to the scope or method of
redetermination.

55. Once representations have been received from the parties in
accordance with the Procedure Rules, it is for the SoS3° to decide how
to go about the task of redetermination and what matters should be
considered in reaching the further determination. In Perrett the
appellant challenged the Inspector's decision not to reopen the ground
(d) appeal and to.consider only ground (a) and (f), but the Judge
agreed with the Inspector that it was within his power to do so.

56. In recovered appeals it should be noted that the first Inspector’s report
remains extant, even though the SoS decision has been quashed and
must-be redetermined.

57. Where a decision has been quashed, the procedures are set out in the
relevant Rules.3!

58. If the chosen procedure is a hearing or inquiry, you should make it clear
you are re-opening the hearing or inquiry held earlier and that the case
has to be re-determined because the previous decision was quashed by
the High Court.

29 In Wales, the Welsh Ministers

30 In Wales, the Welsh Ministers

31 Rule 20 of the Town and Country Planning Appeals (Determination by Inspectors) (Inquiries
Procedure) (England) Rules 2000, Rule 19 of The Town and Country Planning (Inquiries
Procedure) (England) Rules 2000, Rule 17 of The Town and Country Planning (Hearings
Procedure) (England) Rules 2000 and Rule 20(3) of The Town and Country Planning (Appeals)
(Written Representations Procedure) (England) Regulations 2009, or Welsh equivalents.
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Confidential evidence

59. Sometimes evidence submitted by the parties, either with the planning
application or at appeal, will be marked as confidential. In such cases
you should make it clear to the parties (via the case officer or if
necessary at the hearing/inquiry), that:

e there is no provision in the appeal regulations for representations to be
treated as confidential. The relevant procedural rules require evidence sent
to the Inspector as part of the appeal to be sent to certain persons.
Generally evidence submitted to the Inspector must be copied to the
appellant, the LPA and any other statutory party.

o If they want the evidence to be taken into account it must be made
available for public inspection by the LPA. The hearing and inquiry
procedural rules require the LPA to allow any person to visit their offices to
inspect all the evidence they produce and receive as part of an appeal.
This can be done by publication on a website but it does not-have to be3?,
It is for the LPA to determine whether or not it is necessary;and reasonable
to publish appeal documentation on their website in consideration of the
circumstances of the case. PINS cannot control what happens to the
information after it is received by the LPA or any other party, as part of the
appeal. The written representations procedure rules do not contain a
requirement to make the appeal documentation available for inspection but
the LPA may still choose to do so.

o If they want the evidence to remain confidential — you will not be able to
take it into account (and it will be removed from the file).33

Sensitive personal information in decisions

60. Please see Annexe 10, below.

61. Defamatory and unacceptable remarks (also see Annexe 9 of this
chapter - Guide to Defamation Law)

66. Defamation is a complicated area of law. It is very likely that immunity
attaches to statements of evidence and material produced at a tribunal
such as a planning appeal. Nevertheless, acting in your capacity as an
appointee-of a responsible public authority you should never:

¢ make what could be regarded, outside the proceedings, as a defamatory
remark in a decision (ie by writing something about a party which you do
not know to be true and which could discredit their character or reputation)

e report what could be regarded, outside the proceedings, as a defamatory
remark made by one of the parties.

67. Consequently, you should exercise caution when using closing
submissions as a basis for case summaries in Secretary of State3*
casework. Be careful to edit such submissions carefully to avoid

%2 Rule 6(13) & 6(13)(A) of the Town and Country Planning Appeals (Determination by
Inspectors) (Inquiries Procedure) (England) Rules 2000, Rule 6(13) & 6(13)(a) of The Town
and Country Planning (Inquiries Procedure) (England) Rules 2000, Rule 6(6) & 6(6A) of The
Town and Country Planning (Hearings Procedure) (England) Rules 2000.

33 Exceptions may be made in the interests of national security and where a confidential
annex to an EIA includes the location of protected species

34 In Wales, Welsh Ministers
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potential offence and any impression of lack of impartiality. If it is
necessary to import closing submissions you could add a footnote to
make it clear that the case you have set out is an edited version of the
submissions.

Environmental Impact Assessment

68. In England, the process is governed by The Town and Country Planning
(Environmental Impact Assessment) Regulations 2017 (‘the EIA
Regulations’)3>. The Planning Practice Guidance3® provides answers: to
questions about the purpose of EIA, what development is covered-and
relevant stages, processes and considerations.

69. Where a determination has been made that a proposal/is not EIA
development and it is disputed, or where it is argued by any parties that
the screening opinion/direction is flawed, consider the-validity of this
position and whether there is new information -likely to alter that
determination. If you consider that there is new information available
which is likely to alter the outcome then you must refer the question to
Environmental Services Team (EST) and request a screening direction to
be issued on behalf of the Secretary of-State?’ (as appropriate). In
making this request it is important to_state the reasons that led you to
that conclusion.

70. If you are determining an appeal/application where there is no screening
opinion/direction and you think that a screening determination is needed
you will need to ask EST to-consider the need for a screening direction,
before you issue your decision.

71. Any Environmental Statement (ES) will have been checked for adequacy
in the office by EST.and any pre-event submissions about adequacy will
have been reviewed. Consequently, if, on the basis of your own
judgement or prompted by submissions, you are contemplating issuing
a letter under Regulation 25 of the EIA Regulations3® (where you notify
the appellant that further information is necessary), you should first
speak to your Group Manager.

72. The ES is a key component of the environmental information required for
decision-makers. It presents the appellant’s/applicant’s assessment of
the likely significant environmental effects associated with the proposed
development. There is a statutory obligation on the decision-maker
before issuing a decision to have regard to the environmental
information3® and particularly that contained within the ES (although not

35 In Wales, The Town and Country Planning (Environmental Impact Assessment)
(Wales) Regulations 2017 (the 2017 Regulations (Wales)).

36 In Wales, see section 6.2 of the Development Management Manual and Circular 11/99

%7 Regulation 14(2), The Town and Country Planning (Environmental Impact
Assessment) Regulations 2017 and in Wales Regulations 13 (2) of The Town and
Country Planning (Environmental Impact Assessment) (Wales) Regulations 2017.

38 In Wales, Regulation 24 of the 2017 Regulations (Wales).

39 Regulation 3, The Town and Country Planning (Environmental Impact Assessment)
Regulations 2017.
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73.

74.

75.

76.

77.

limited to this)*°. There is also a duty to examine the environmental
information and reach a reasoned conclusion, and to ensure that the
decision specifically states that due regard has been taken.*!

For relevant projects, Inspectors should as a matter of course address
issues relating to the EIA screening stage. The Inspector’s decision
should clearly state the outcome of the EIA screening stage and confirm
if the development is EIA development or not.

For EIA development, the Inspector’s decision should state clearly that
s/he has had regard to the ES and any other relevant environmental
information. When writing decisions, Inspectors should seek to avoid the
use of EIA terminology (e.g. such as ‘significant’, ‘major’ or ‘moderate’)
which is used in relation to particular methodologies and, if used in a
more general sense, may be easily misconstrued. In . reporting
impacts/effects, Inspectors should make it clear how “they have
determined likely harm and the judgements they have-made. If the
findings of the EIA are the basis on which a planning judgement is made,
then direct reference to the relevant sections/paragraphs in the ES should
be provided for the avoidance of doubt. If the Inspector disagrees with
the findings of the ES then clear reasons to support this judgement should
be provided including reference to any pertinent supporting information,
e.g. technical guidance or expert witness statement.

The Inspector should ensure that any mitigation relied upon within the
ES is secured, either through designing it into the development as
‘inbuilt’, ‘*embedded’ or ‘inherent” mitigation; or through other suitably
robust means, including planning conditions as necessary.

Where an appellant has been notified by EST of the need to prepare an
ES, but does not submit.one, the Inspector can only determine the appeal
by refusing permission.

Further advice.is available in Environmental Impact Assessment.

Design and access statements

78.

In England, Article 9 of The Town and Country Planning (Development
Management Procedure) (England) Order 2015 requires that some
applications must be accompanied by a design and access statement
(DAS)#. This includes major development and certain developments in
designated areas (eg dwelling houses and other development over a
specific floorspace in Conservation Areas and World Heritage Sites).
DAS are intended to improve the quality of design and are a material
planning consideration.

40 Regulation 2(1), The Town and Country Planning (Environmental Impact Assessment)
Regulations 2017.

41 Regulation 26(1), The Town and Country Planning (Environmental Impact Assessment)
Regulations 2017.

42 In Wales, see SI 2012/801 Art 7: note the different requirements for information
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Temporary permissions

79.

80.

In McCarthy, Sheridan and Others v SOS & South Cambridgeshire DC
[2006] EWHG 3287 the court held that, in cases where the harm caused
by a permanent development would justify refusal, the balance between
the reasons for grant and reasons for refusal may be altered if the
development is temporary. For example, the effect of a development
on its surroundings must be reduced if it is limited to (say) 3 years
rather than being permanent.

So, in cases where a temporary permission has been sought, have you
made it clear that you have:

o carefully considered whether any harm is reduced because the development
would be temporary rather permanent?

o carefully weighed any harm you have found against any benefits?

e And if you intend to allow the appeal, have you imposed a-condition limiting
the duration of the permission to the relevant period?

References to court proceedings

81.

82.

You will need to address court judgments where these have been
raised. If case-law has not been raised - consider:

e Does the case law in mind merely support your approach? If so, there will
be no need to refer to it (because, as a matter of fact, it supports your
approach)

o If it is necessary to refer to case law, have you first considered giving the
parties the chance to comment on its relevance

Court judgments are referenced in various ways. Make sure your
reference is accurate and you should not refer to case law of which you
may be aware but (with natural justice considerations in mind) which
has not been referred to by the parties to support or illustrate your
reasoning. It is sufficient that that case law exists and supports your
judgment and there is no requirement that your decision should be
didactic.

References to litigation permission hearing judgments

83.

84.

If, in evidence, a party provides legal submissions citing a litigation
permission hearing judgment (which was delivered after the date of the
Practice Direction (Citation of Authorities) (a Direction dealing with civil
litigation procedural matters)) Inspectors must not rely on that
judgment unless satisfied that the permission hearing judgment
contains an express statement that it purports to establish a new
principle or to extend the present law.

If the permission hearing judgment was delivered before the date of
the Practice Direction (Citation of Authorities), an indication that the
judgment establishes a new principle or extends present law must be
present in or clearly deducible from the language used in the judgment.
If Inspectors have any doubt that this is the case they should seek legal
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85.

advice before taking account of the permission hearing judgment in
their determination of the appeal.

However, it must be borne in mind that a permission hearing judgment
is not authoritative and does not create a legal precedent. Therefore,
Inspectors must proceed with caution before (exceptionally) allowing
one to be cited in their decision, especially if the Inspector’s decision or
recommendation might turn on that judgment. If in doubt, legal advice
should be sought.

Measurements

86.

Be careful when referring to measurements in your decision and only do
so when they are critical and, ideally, have been provided by.and
agreed / not controversial between the parties. Have you considered:

e Are references to any measurements essential?

e If so, are precise measurements vital or can they be qualified by using
terms such as ‘about’, ‘approximately’, ‘more than’,!less than’ etc.?

e Measurements taken by scaling off a plan may not .be accurate (and so
must be avoided).

e If you intend to rely on a measurement - has it been agreed by the
parties? Alternatively, has it been referred to by one party or shown on a
plan and not challenged by any other - or was taken on your site visit and
agreed by the parties? If not, might one of the parties justifiably take issue
with your use of the measurement?

If you convert from imperial to metric ensure that you do so accurately.

In the exceptional event that you perform your own calculations, you must
have absolute certainty thatthe figures are correct, and check them
thoroughly.

Retention of notes

87.

88.

89.

The

90.

91.

PINS destroys appeal files one year after the date of decision unless
there has been a High Court Challenge or post-decision correspondence.

You should retain your hearing / inquiry / site visit notes for 3 months
following the issue of your decision or following the Secretary of State’s
decision - unless the appeal has been subject to a High Court challenge
—{in which case your notes should be kept until completion of the High
Court proceedings (and those of the higher courts where relevant).

If you leave PINS or retire you should return your appeal notes for all
cases worked on in the last 3 months to Human Resources.

person making the appeal is not the applicant

Ordinarily, only the applicant can make an appeal. However, they can
instruct another person to represent them or to conduct the appeal.

In most cases this will have been resolved before the site visit, hearing
or inquiry. However, if it has not been resolved you should continue
with the event and take the following action:
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o Written representations - ask the case officer to write to the appellant to
secure authorisation from them

e Inquiry or hearing — ask the appellant to secure authorisation from the
applicant - ideally before the event is closed.

The appeal would continue in the name of the applicant - it cannot be
transferred to another person.

92. See Annexe 5 on the banner heading if the appellant has died.

Curtilage

93. The curtilage of a building is an area of land related to that building. It
is not a use of land. So it is best to avoid describing a particular area of
land as forming part of the curtilage of a building unless you are certain
that it does. Instead you might refer to an area used for residential
purposes or as a garden or grounds. Similarly avoid describing a
proposal as being for a change of use to ‘residentialcurtilage’. Use a
different term such as ‘residential purposes’. Further advice can be
found in ‘Enforcement’.
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Annexe 2 The development plan, supplementary planning
documents and national planning policy

National planning policy

1. The National Planning Policy Framework was published in March 2012.
It is often referred to as ‘the Framework’ or ‘NPPF’. Annex 3 to the
Framework lists the policy documents which it replaced, including
Planning Policy Statements and Planning Practice Guidance (PPS and
PPG).*3

2. The Planning Practice Guidance was published by DCLG on 6 March
2014 as a web-based resource.
https://www.gov.uk/government/collections/planning-practice-
guidance
It is intended to reflect and support the Framework. It was
accompanied by a note explaining which documents have been deleted
(including circulars and practice guides).

3. Other national planning policy and practice guidance may also be
provided.

4. You should also be aware of Written Ministerial Statements. These can
provide clarification on national policy and could be important material
planning considerations if relevant'to an appeal.

5. If draft national policy emerges it may be cited by the parties. If
relevant, it may be a material-consideration. However, be careful about
the weight you afford it -'consider:

e Does it seek to significantly change existing relevant policy? What certainty
is there that it will.\remain the same when finalised? Could it change as a
result of consultation?

The development plan

Background

6. Section 38 of the 2004 Act (as amended by the Localism Act 2011)
defines the development plan (in England) as follows:

e OQutside Greater London - a) the regional spatial strategy for the region (if
there is one), b) adopted development plan documents (taken as a whole)
and c) neighbourhood development plans.

e In Greater London - a) the spatial development strategy (currently the
London Plan), b) adopted development plan documents (taken as a whole)
and c) neighbourhood development plans.

43 The Framework does not apply in Wales - see Planning Policy Wales and associated
Technical Advice Notes (TANs), Circulars and guidance. Only statements by Welsh Ministers
can be relied on in Wales.
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In Wales, Section 38 of the 2004 Act defines the development plan as
the adopted Local Development Plan (LDP). (Where an LDP is not in
place, the development plan comprises the UDP and/or any older-style
plan).

Regional Strategies

8.

In 2010 the Government confirmed its intention to abolish Regional
Strategies. This process was completed in the first half of 2013 and all
Regional Strategies have now been revoked in full or in part. Where
revoked, they no longer form part of the development plan.

Some Regional Strategies were not fully revoked and a limited number
of policies have been saved until they are replaced by Local Plan
policies. PINS Note 34/2012r6 provides further information.

Unitary Development Plans, Local Plans and Local development Frameworks

10.

11.

12.

13.

14.

In the time before the Planning and Compulsory Purchase Act 2004
each unitary authority prepared a Unitary Development Plan (UDP). In
the rest of the country there was a 2 tier system with County Councils
preparing a Structure Plan and local authorities preparing a Local Plan.
A regional dimension was provided by-Regional Planning Guidance.

The 2004 Act replaced this with a system of Regional Strategies and, at
a local authority level, of Development Plan Documents (DPDs). Local
authorities were expected to prepare a Core Strategy (vision,
objectives, strategy) before moving on to more detailed DPDs which
might include Development-Management Policies, Site Allocations and
Area Action Plans. Local authorities also had to prepare a Proposals
Map to illustrate the geographical application of DPD policies (although
this was not, in itself, a DPD). The suite of DPDs would then form part
of the Local Development Framework (LDF) for the area. In time, this
collection of DPDs was intended to fully replace the previous Local Plan
or UDP.

Following the planning reforms of 2012, LPAs should no longer prepare
a suite of DPDs. Instead, the Framework states that LPAs should
produce a Local Plan for their area and that any additional DPDs should
only be used where clearly justified. The Town and Country Planning
(Local Planning) England Regulations 2012 also refer to a Local Plan.
The ‘proposals map’ is now known as the ‘policies map’.

As each development plan is adopted it should state which previous
policies and plans it supersedes.

By April 2016 about 70% of all LPAs have adopted local plans.
Consequently, until each LPA has adopted a post-2012 Local Plan, you
may find that the development plan for a particular area comprises a
mixture of some of the following: one or more DPDs, ‘saved’ policies in
UDPs or pre-2004 Act Local Plans, ‘neighbourhood plans’ and, in a very
few cases, retained RS and Structure Plan policies.
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15.

16.

However, policies in old style Local Plans and UDPs will only form part of
the development plan:

as long as they have been “saved” by a Direction of the Secretary of State
and provided that they have not been superseded by a DPD or post-2012
Local Plan.

The High Court judgement in the ‘Cherkley’#* case considered the status
of the supporting text to saved policies in Local Plans. The judge
concluded that the saving of certain listed policies had the effect in law
of preserving all the supporting text. And that therefore appropriate
resort could be had to supporting text when interpreting and applying
saved policies. However the supporting text should not be given the
force of policy where, to apply it, would conflict with the policy itself.
Although the Court of Appeal subsequently overturned the decision it
nevertheless confirmed the High Court judge’s findings on this point and
added that if there were something in the supporting text that
contained an additional criterion not referred to in the-policy itself, it
could not be said that such a criterion had the force-of a policy - it did
not trump the policy, as stated in paragraph 16.of the Court of Appeal’s
judgment.®

Casework considerations - the Framework and development plan

17.

18.

The Framework (in the section on implementation) advises that:

e its policies are material considerations which should be taken into account
from the day of its publication (paragraph 212).

¢ development plans may need to be revised, as quickly as possible, to take
into account its policies (paragraph 213).

¢ due weight should be'given to relevant policies in existing plans according
to their degree of.consistency with the Framework - the closer the policies
in the plan to the policies in the Framework, the greater the weight that
may be given. (paragraph 215).

e policies should not be regarded as out-of-date simply because they were
adopted before the Framework (paragraph 211).

The courts have examined the link between paragraphs 215 and 14
(decision taking & the presumption in favour of sustainable
development) of the NPPF:

“Any inconsistency between those policies [ie in the development plan] and
the NPPF would render them out of date and cause the approach set out in
paragraph 14 of the NPPF to be engaged.” Colman v SSCLG [2013] EWHC
1138 (Admin)

Paragraph 14 provides that where the development plan is absent,
silent or out of date the presumption in favour of sustainable

44 Cherkley Campaign Ltd v Mole Valley DC v Longshot Cherkley Court Ltd [2013] EWHC 2582
(Admin), 22 August 2013.

45 Cherkley Campaign Ltd, R (on the application of) v Mole Valley DC & Anor [2014] EWCA Civ
567 (07 May 2014).
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development means that permission should be granted unless “any
adverse impacts would significantly and demonstrably outweigh the
benefits” or “specific policies in [the] Framework indicate development
should be restricted.”

19. Following exploration as part of a High Court challenge, our advice is that
the first bullet of paragraph 109 of the Framework is not a restrictive
policy, pursuant to the second indent of paragraph 14 and footnote 9 in
the Framework.

20. The courts have also considered the application of paragraph 14 of the
NPPF and the presumption in favour of sustainable development. In
Cheshire East BC v SSCLG [2016] EWHC 571(Admin) Mr Justice Jay.
explained that where the development plan is absent silent or out of
date paragraph 14 of the NPPF guides decision makers on how.tensions
between the different dimensions of sustainable development (social,
environmental and economic) should be reconciled. In these
circumstances the application of paragraph 14 teaches decision makers
how to decide whether a proposal, if approved, would constitute
sustainable development (paragraphs 19 - 26 of the judgment)?.

21. In East Staffordshire BC v SSCLG and Barwood Strategic Land [2016]
EWHC 2973 (Admin) the Court confirmed that the presumption in
favour of sustainable development exists within paragraph 14. Where a
plan is not absent silent or out of date the presumption means
approving development that accords-with it without delay.

Development that is in conflict .with such a plan cannot benefit from the
presumption in favour of sustainable development*’

22. In dealing with casework = consider:

e The Planning Practice'Guidance states that the Framework “must be taken
into account where. it is relevant to a planning application or appeal.”® You
will generally.need to conclude against the Framework if it has been relied
on by the parties or if it is of direct relevance. However, you do not
necessarily_have to refer to the Framework if it has not been relied on and
you are satisfied that relevant development plan policies are consistent with
it.

e Has it been argued that a relevant policy is not consistent with the
Framework (and so is out of date*) or that ‘reduced weight’ should be
given to a policy because of its age®®? If so, you will need to address this

46 In these circumstances there is no need for any separate assessment of sustainability as
suggested in the case of William Davis v SSCLG [2013] EWHC (Admin)

47 See paragraphs 18-26 of the Housing Chapter for further detail.

48 ID 21b-010-20140306 (*‘What role does the National Planning Policy Framework have in
decision taking?’).

4 The NPPF does not prescribe the weight to be given to policies deemed to be out-of-date.
Weight is a matter for the decision maker, policies that are considered out of date in accordance
with the NPPF can still be accorded weight and should not automatically be disregarded Crane
v SSCLG [2015] EWHC 425 (Admin) and Suffolk Coastal DC v Hopkins Homes Ltd and
Richborough Estates Partnership LLP & Cheshire East v SSCLG [2016] EWCA Civ 168 (see
Housing chapter for further detail).

50 Age alone is not a sufficient basis for reducing the weight to be given to development plan
policies, potentially even when the time period over which the Plan was designed to extend has
elapsed, as NPPF paragraph 211 provides that “policies in the Local Plan (and the London Plan)
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argument in your reasoning, particularly if it has been raised by the losing
party. Inspectors should note that the use of the term ‘reduced weight’ in a
decision should be avoided, see paragraph 39 of this chapter for further
advice.

e What if the issue of consistency has not been raised? Are you satisfied that
there is no obvious inconsistency? If so, it is not necessary to refer to
consistency or to paragraph 215 of the Framework. Instead it will usually
be sufficient to conclude against relevant development plan policies and,
where relevant, the Framework.

¢ Have you used the same terminology and applied exactly the tests as used
in the Framework or legislation (for example in paragraphs 215 and 14, eg
approving proposals unless adverse impact significantly and demonstrably
outweigh the benefits etc, not vice versa)? This helps show the parties,
and the Courts where applicable, that you have considered these matters
correctly.

¢ Have you made explicit your findings as appropriate, on the presumption in
favour of sustainable development? See housing chapter for further detail on
the application of paragraph 14.

A flowchart which summarises the approach and key-issues when
considering paragraph 14 of the Framework has been included below to
assist. Further information may also be found with paragraphs 18-24 of the
Housing chapter.

23. Neither the Framework nor any other national policy guidance can of
itself provide that provisions of a development plan are no longer
applicable®! and you must apply address and conclude on development
plan policies and s.38(6) in.your decisions. The weight to be accorded
to conflict with development plan policies deemed to be out of date in
accordance with the NPPF is for the decision maker to judge in the
circumstances of the case.>?

should not be considered out-of-date simply because they were adopted prior to the publication
of this Framework”. Inspectors need to apply NPPF paragraph 215 and analyse in what way,
and to what extent, the policies were not consistent with the NPPF (Daventry District Council v
SSCLG and Gladman Developments Limited [2015] EWHC 3459 (Admin) - see paragraph 39).
51 "Section 38 provides for the status of the development plan, and section 38 cannot be
altered by the Framework. Secondly, the Framework cannot of itself provide that provisions of
a development plan are no longer applicable.” (South Northamptonshire Council v SSCLG,
Robert Plummer [2013] EWHC 4377 (Admin))

52 Suffolk Coastal District Council v Hopkins Homes Ltd and Richborough Estates Partnership
LLP & Cheshire East v SSCLG [2016] EWCA Civ 168
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Paragraph 14 and the Development plan>3

Is the development plan absent, silent, or are relevant policies out of date?

N|° Yes

v
Does the proposal accord with the development plan?

Yes No

y

Presumption in favour of sustainable
development applies, i.e. to approve J Para 14 does
development without delay. 'L not apply

Are there policies in the NPPF that
indicate that development should be
restricted? (footnote 9)

Yes No
¢ N\
Does application of those y
policies indicate permission 4 )
should be refused? Do the adverse impacts significantly
y and demonstrably outweigh the
| benefits such that the proposal does
I | not represent sustainable
Yes No development?
\_ J

| |
This is a material l Yes No
consideration r

Presumption in favour of
sustainable development applies,
s.38(6) —determine in accordance with i.e. to grant permission.

development plan unless Material

Considerations (including NPPF)

indicate otherwise <

53 This flow chart should be read alongside the detailed information contained in the
TM regarding the various elements of paragraph 14 - in particular paragraphs 17-22
of Annexe 2 of this Chapter
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Casework considerations - the development plan

24. In dealing with the development plan - consider:

e Do you have copies of all relevant (or potentially relevant) policies and
supporting text. If not, ask the case officer to obtain them at an early
stage.

e Is your decision based on the most directly relevant current development
plan policies. Be careful, development plans which were emerging when the
appeal was made may since have been adopted. They may delete policies
in earlier development plans which have been relied on by the parties.
Sometimes the parties will alert you to a policy change and LPAs are
requested to do so - but it may not always happen. If there is any doubt it
is best to check with the LPA via the case officer. An example might be
where the evidence before you indicates that a plan was submitted for
examination some time ago - is it possible that there is now-.an Inspector’s
Report, has there been (or is there shortly to be following the Examiner’s
report) a referendum into a Neighbourhood Plan or hasthe plan been
adopted? A national database of Local Plan progress. can be found on the
Portal®*. However, although it is regularly amended;it may not be fully up
to date. >°.

e Have you demonstrated through your reasoning that you have understood
and correctly applied the relevant policies? See Tesco Stores Ltd v Dundee
City Council [2012] UKSC 13:

"... policy statements should be interpreted objectively in accordance with
the language used, read as always in its proper context.” (paragraph 18)

"As has often been observed, development plans are full of broad
statements of policy, many of which may be mutually irreconcilable, so that
in a particular case one'must give way to another. In addition, many of the
provisions of development plans are framed in language whose application
to a given set of facts requires the exercise of judgment. Such matters fall
within the jurisdiction of planning authorities, and their exercise of their
judgment can: only be challenged on the ground that it is irrational or
perverse:.. Nevertheless, planning authorities do not live in the world of
Humpty Dumpty: they cannot make the development plan mean whatever
they would like it to mean.” (paragraph 19)°®

When reaching your conclusion you should do so by reference to the
specific wording of the policy itself rather than referring to perceived
compliance with the objectives of a development plan policy.

e Are your references to policy as brief as they can be? Have you avoided
setting out long free-standing summaries of policies? You may need to go

%Check
http://www.planningportal.gov.uk/uploads/pins/local_plans/LPA_Core_Strategy_Progress.pdf
and http://www.planningportal.gov.uk/uploads/pins/local_plans/other_plans.pdf

55 Quseley J. said in R. (on the application of Laura Cummins.) v Camden LBC [2001] EWHC
(Admin) 1116 (paragraph 162), it may be necessary for an authority “in a case where policies
pull in different directions to decide which is the dominant policy: whether one policy
compared to another is directly as opposed to tangentially relevant, or should be seen as the
one to which the greater weight is required to be given”.

56 The origin of the Humpty Dumpty quote is Cranage Parish Council & Ors v First Secretary of
State & Ors [2004] EWHC 2949 (Admin) (9 December 2004)
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into more detail if the interpretation, application or relevance of the policy is
disputed. See the section on ‘concise decision writing” for more advice.

e If you do need to quote from a policy have you made sure that the extract is
as brief as possible and error-free?

e You do not need to state that the development plan has been adopted.
However, if a plan has not been adopted or if there is a dispute about its
status, you would need to make that clear.

25. Concluding on the development plan

e Your attention will often be drawn to a large number of policies. Have you
been selective about which you need to refer to? You need only assess the

proposal against policies which are relevant to the main issues®’. However,
in doing so you should deal with any relevant policies which have been raised
by the losing party in support of their case, or are contained within a
Statement of Common Ground or similar.

e Have policies been relied on which do not appear to be relevant? If so, itis
good practice to briefly explain why, particularly if they are in the reasons for
refusal (for example, there may be disagreement over which policies are
relevant).

e Have you clearly stated how the proposal complies or fails to comply with the
relevant main policies you have identified?..It is helpful to use the same
terminology because it helps show that'you have correctly assessed the
proposal against the policy. If there.is a breach of a particular policy there

may still be overall compliance with the plan®8. You need to acknowledge
and resolve tensions between policies where they exist>°.

e The approach is not mechanistic, and you do not have to explicitly refer to

your statutory duty under s38(6)%° but it is best practice to do so. It should
be clear to any reader.that you have discharged your statutory duty by
consideration of the policies in the development plan relevant to the main
issues. You should reach a conclusion on any tension between them through
your planning balance leading to an overall conclusion, based on the evidence
before you, on the development plan as a whole. See Lark Energy Limited v
SSCLG, Waveney District Council [2014] EWHC 2006 (Admin) (20 June 2014)
(paragraph 56) also Tiviot Way Investments v SSCLG [2015] EWHC 2489
(Admin) (Paragraph 30-31).

Emerging development plans

26. Emerging policies do not have the same statutory force accorded to
adopted policies under s38(6) of the 2004 Act.

S Tiviot Way Investments v SSCLG [2015] EWHC 2489 (Admin) paragraph 27

58 R v Rochdale Borough Council ex parte Milne [2000] EWHC 650 paragraph 49

59 Quseley J. said in R. (on the application of Laura Cummins.) v Camden London Borough
Council [2001] EWHC (Admin) 1116 (paragraph 164), it may be necessary for an authority “in
a case where policies pull in different directions to decide which is the dominant policy: whether
one policy compared to another is directly as opposed to tangentially relevant, or should be
seen as the one to which the greater weight is required to be given”.

60 Gill v SSCLG [2015] EWHC 2660 (Admin) Paragraph 22
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27. In the case of Woodcock Holdings Limited v SSCLG & Mid Sussex DC
and one other [2015] EWHC 1173 (Admin), where the Secretary of
State dismissed the appeal because the proposal conflicted with, and
was premature in relation to, the emerging Neighbourhood Plan, the
judge found that, with regard to:

e the first ground of challenge®!, the SSCLG had failed to give reasons
explaining how he had applied the second and third criteria set out in
paragraph 216 of the Framework.

e the third ground of challenge®?, he found that paragraphs 14 and 49
of the NPPF do apply to the housing supply policies in a draft
development plan, including a draft Neighbourhood Plan.

28. Several Secretary of State decisions have considered what weight
should be attached to an emerging Neighbourhood Plan. In one
decision® the Secretary of State attached significant weight to the
conflict with an emerging Neighbourhood Plan in view of the advanced
stage the plan had reached. This did not however out-weigh the lack of
a 5 year housing land supply and the benefits to increasing supply
(appeal allowed).

29. In an earlier decision® that predated Woodcock Holdings (in relation to
the same neighbourhood plan as above), the Inspector and Secretary of
State gave significant weight to an.emerging Neighbourhood Plan where
the Plan had yet to proceed to examination or referendum. Though the
benefits of the proposal were considered to be substantial, the SoS
concluded that the adverse impacts in regard to conflict with the NP and
in consequence the harm to the perceived effectiveness of the
neighbourhood planning process, together with adverse environmental
impact, would significantly and demonstrably outweigh the benefits
(appeal dismissed).

30. Consider:

e Will it be clear from your decision that you know that the policies are not
part of‘an adopted development plan?

e Do the emerging policies significantly change the approach from those in
the adopted plan? If not, they are unlikely to have any significant bearing
on your decision?

¢ Do the emerging policies advance a significant change from the adopted
ones? If so, what weight should you give them? Apply paragraph 216 of
the Framework - ie: What is the stage of preparation? Are there any
unresolved objections to the policies? How significant are these objections?

61 That the Secretary of State failed to take into account and apply his own policy in relation to
the weight to be given to an emerging plan contained in paragraph 216 of the NPPF (see
paragraphs 138-146 of the judgment in particular)

2 That the Secretary of State failed to take into account and apply his own policy that housing
policies are ‘out of date’ if there is no 5 year housing land supply (paragraphs 49 and 14 NPPF)
when considering the alleged conflict between the proposed development and housing policies
in the draft Neighbourhood Plan(see paragraphs 86-115 of the judgment)

8 DCLG: WP/2013/0398/0OM PINS: APP/H2835/A/14/2221102

64 DCLG: WP/2013/0457/0OM PINS: APP/H2835/A/14/2213617

Version 27 Inspector Training Manual | The approach to decision-making Page 49


http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Admin/2015/1173.html&query=Woodcock+and+Holdings&method=boolean
http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/Admin/2015/1173.html&query=Woodcock+and+Holdings&method=boolean
http://planningguidance.planningportal.gov.uk/blog/policy/achieving-sustainable-development/annex-1-implementation/#paragraph_216

How consistent are the emerging policies with the Framework? However,
do not ascribe weight to an emerging policy if you are unsure about its
status - instead, seek clarification.

¢ When considering the stage of preparation you should note that the
purpose of a Local Plan examination is for the Examiner to consider
whether the plan is ‘sound’. Accordingly, it is possible that a policy could
be amended or deleted as a result of the examination or that the plan is
withdrawn or found unsound. However, the weight which can be attached
to an emerging policy will significantly increase if an Examiner has issued a
report which concludes that the policy is sound.

e Ensure that, before sending your decision in for issue or to the Inspector
Support reading unit, it refers to the most up to date plan (as development
plans which were emerging when the appeal was made may since have
progressed/been adopted).

Prematurity

31. It may be argued that an appeal proposal would be premature because
it would undermine the plan-making process. Consider any such
arguments against the advice in the Planning Practice Guidance®® which
answers the question “in what circumstances might it be justifiable to
refuse planning permission on the grounds.of prematurity?"®

32. Again, in ‘Woodcock Holdings Limited’, the judge found that, with
regard to the second ground of challenge®’, the Secretary of State failed
to:

“appreciate the limited scopée-of the examination of a neighbourhood
plan and the implications this undoubtedly has for reliance upon
prematurity in relation to that process as a reason for refusing planning
permission.”

33. Brandon Lewis-Minister of State for Housing and Planning wrote to the
Chief Executive of the Planning Inspectorate on 16 March 2016
confirming.the government’s commitment to neighbourhood planning.
The letter requests that the issue of appeal decisions close to a
referendum of a neighbourhood plan is avoided to prevent such
decisions influencing the outcome of the referendum.

Supplementary Planning Documents and Guidance

34. The Glossary to the Framework explains that Supplementary Planning
Documents (SPD):

e add further detail to development plan policies but are not part of the plan
e can be used to provide further guidance on specific sites or particular issues
e are capable of being a material consideration

65 In Wales, see PPW section 2.6

66 ID 21b-014-20140306 (" Determining a planning application’, paragraph 014)

67 That the Secretary of State failed to take into account and apply his own policy on prematurity
contained in the Planning Practice Guidance (see paragraphs 129-137 of the judgment in
particular)
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35.

36.

37.

The Town and Country Planning (Local Planning) England Regulations
2012 set out what is needed in terms of public participation and
adoption. They also require that policies in an SPD must not conflict
with the adopted development plan.

Although SPDs were introduced in 2004 you may still encounter
Supplementary Planning Guidance (SPG). These do not have the same
statutory basis as SPD but, nevertheless, are capable of being material
planning considerations.

Where SPD or SPG have been relied on consider:

Do they add anything of specific relevance beyond what is set out in
development plan policy? If not, it may be sufficient to conclude against
any overall aims set out in the SPD/SPG.

Have you demonstrated through your reasoning that you have had
appropriate regard to any relevant SPD/SPG? Have you explained whether
the proposal complies with any detailed guidance? If so, it is not necessary
to set out what weight you have given to the SPD/SPG - unless this has
been contested.

SPD/SPG is often used to set out detailed ‘requirements’ (for example,
relating to intervening distances between buildings or minimum room
sizes). If a proposal fails to comply-with this detailed guidance, have you
explained whether or not this would result in any significant harm? The
fact that a proposal falls short of what is sought may be an indication of
harm. However, this is not necessarily an inevitable conclusion. You still
need to apply your own judgement.

Has the status of the document as SPD been questioned? In R(OAO Wakil
(t/a Orya Textiles) v'Hammersmith and Fulham LBC 2012 the adoption of a
document which purported to be an '‘SPD’ was quashed because it had been
wrongly characterised as an SPD rather than as a DPD. Accordingly, the
relevant procedural and SA/EIA requirements had not been met. The
judgment in‘R. (on the application of RWE Npower Renewables Ltd) v Milton
Keynes BC{2013] EWHC 751 concerned a Wind Turbines SPD. The court
concluded that a policy in the SPD was in conflict with the adopted
development plan and so was contrary to Regulation 8(3) of the Town and
Country Planning (Local Planning) (England) Regulations 2012.

Does the SPD/SPG provide guidance on financial contributions? If so, you
still need to consider whether any such contributions would comply with
paragraph 204 of the Framework and Regulation 122 of the Community
Infrastructure Regulations 2010 where applicable. Look carefully at the
SPD/SPG - does it provide up to date evidence which helps you assess
compliance? See ‘Planning Obligations’ for more advice.
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Annexe 3 Commonly occurring ‘other considerations’

Other developments and local authority or appeal decisions

1. Other developments and decisions are commonly put forward in an
attempt to demonstrate that a precedent for a particular type of
development has been set. Questions to consider include:

e Can you visit these developments/sites on your site visit? Generally it is
best to allow time to do so if they are reasonably close to the appeal site
and if locational details have been provided which allow you to find the
sites without undue searching.

¢ What weight do they have as material considerations? How close are the
sites to the appeal site? Do they provide a local context? Have'they helped
define the character of the area? How similar are they? Were the
circumstances similar (if you know - often you will have little’information
on this)? Have there been any material changes in the.area or to policy
(although again you may not know)? Even if the development and
circumstances are similar, do they provide an example that should
inevitably be followed if harm would result?

2. Advice on dealing with previous Inspector’s ‘decisions can be found in
the section on consistency.

Fallback

3. The potential exercise of permitted development rights or an extant
planning permission or the resumption of a lawful use may be claimed
as a ‘fallback’ position that justifies (or helps justify) a proposal. In
such cases it is likely to be argued that the alleged ‘fallback” would have
similar or worse effects than the appeal proposal.

4. In Gambone v SSCLG a two stage approach was set out, where a
determination‘must first be made concerning whether the fallback
position isca,material consideration, before weight is ascribed. An
Inspector should ask him/herself the following two questions:

1) Is there greater than a theoretical possibility that the development
might take place?

2) If there is a greater than theoretical possibility, what weight should be
ascribed?

In order to determine 1 above, you will need from the parties the following:

e information on the nature and content of the alternative uses or
operations which is sufficiently particular to enable the necessary
comparison to be made

e evidence as to the likelihood of the alternative use or operations being
carried on or carried out
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5.  You are likely to need to consider:

e Would it be significantly more harmful than the appeal scheme or
would the effect be similar or less harmful?

e If a genuine fallback exists is this a sufficient justification for a
proposal which would cause significant harm (particularly if the degree
of harm would be similar)?

6. You might conclude that a ‘fallback” would be more harmful than the
appeal proposal and so would help justify it. If so, consider:

e Would there be a physical possibility that both the appeal proposal and
the fallback could be carried out - thus negating the fallback argument?

e If a genuine fallback exists is this a sufficient justification for a.proposal
which would cause significant harm (particularly if the degree of harm
would be similar)?

e Would there be anything to prevent an extant permission being
implemented? See the section on ‘revoking’ an existing planning
permission in ‘Conditions’.

e Would there be anything to prevent existing permitted development
rights being exercised before the permission for the appeal scheme is
implemented? A condition removing permitted development rights
would only take effect once the permission is
implemented. Consequently, this outcome could only be prevented by
means of a S106 obligation --for example, in which the appellant
covenants to forgo relevant permitted development rights immediately
upon the issue of the planning permission.

7. Similar arguments might be pursued with regard to a lapsed planning
permission. Given.a lapsed permission cannot be implemented you
might consider:

e Have circumstances changed in the meantime?
e Would:planning permission be likely to be granted in the same terms
now?

8. . /Aparty may seek to introduce evidence that an existing or potential
use or development is lawful notwithstanding that there is no Certificate
of Lawfulness of Existing Use or Development (CLEUD) or of Proposed
Use or Development (CLOPUD) under s191 or s192 TCPA
1990. Circumstances where this may arise include:

a. to support a ‘fallback’ argument that the development for which
permission is being sought is less harmful than an existing lawful
development, or a development that could be carried out under
permitted development rights;

b. to support an argument that the proposed development is
compliant with policy. For example paragraph 89 of the NPPF
makes the replacement of a building ‘not inappropriate’ in the
green belt, provided the new building is in the same use and not
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materially larger than the one it replaces; although not expressly
stated, the policy would be interpreted as limited to buildings
whose use was lawful.

9. It is not the role of the Inspector dealing solely with an application for
planning permission to conduct an exercise as to lawful use or
operation (such as would normally be formally determined by a lawful
certificate application), in order to decide whether the appellant might
be able to rely on permitted development rights as a fallback (see
Saxby v SSSE). However, that does not mean that the Inspector can
simply ignore arguments over lawfulness in the absence of a CLEUD or
CLOPUD, rather it will require that the Inspector carries out some
assessment of the weight that should be ascribed to the evidence which
will vary greatly from case to case provided always that it passes the
threshold of materiality.

10. Where a dispute arises in a written representations appeal as to the
factual basis for a claim of lawfulness, the Inspector should consider
whether it would be appropriate to convert the appeal to an oral
event. An inquiry (not a hearing) would be necessary if determining
the facts would involve taking evidence on oath.

Precedent

11. Sometimes it is argued that, if the appeal were to be allowed, it would
set an undesirable precedent which would make it difficult for the LPA to
resist similar development elsewhere. Consider:

e Is there a reasonable prospect of similar development being repeated
nearby? For example are there similar potential infill plots or houses that
could be extended inthe same way?

e If similar development were to be repeated - would the cumulative effect
be harmful?

12. If you are allowing an appeal as an exception to policy — have you given
clear reasons why you have reached this conclusion? This is so that
your reasoning is clear and your decision is not seen as setting a
generalised precedent.

Personal circumstances

13. It will sometimes be claimed that the personal circumstances of the
appellant and their family, personal hardship or the difficulties facing a
particular business justify, or help justify, a proposal. If so:

e Have regard to the Planning Practice Guidance®® ©°

68 “However, in general they [the courts] have taken the view that planning is concerned with
land use in the public interest, so that the protection of purely private interests such as the
impact of a development on the value of a neighbouring property or loss of private rights to
light could not be material considerations. “(ID 21b-008-20140306 - ‘What is a material
planning consideration?’)

69 In Wales, see PPW section 3.1 and Circular 16/2014.
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e Do such arguments outweigh any harm that you have found? Is the
proposal for a permanent or a temporary development? Does this
affect your assessment of the degree of harm (if any) that would result
and your subsequent balancing of the issues?

Fear of some potential adverse effect

14. The courts have held that the fear of crime and adverse effects on
health can be a material consideration. However, there must be some
reasonable evidential basis for that fear. Unjustified fear motivated by
prejudice can never be a material consideration. The precise weight to
be given to the argument will be a matter for you but will clearly be
dependent on the quality of the evidence - ie is there any firm evidence
that the proposal would be likely to materially increase the risk of, or
fear of, crime?

15. The following court cases considered this issue:

West Midlands Probation Committee v SSE (1997) -.fear of crime was a
material planning consideration.

Newport v SSW (1997) - the fear of harmful effects on health was a
material planning consideration.

Smith v FSS (2005) - fear of crime was not justified.

Other matters

16. Many other arguments and concerns will arise in casework. Some
examples of the questions you might ask are set out below - if you
decide that they need to be covered in your decision.

Property values — See the Planning Practice Guidance which states that
“[the courts] have taken the view that planning is concerned with land use
in the public interest, so that the protection of purely private interests such
as the impactiof a development on the value of a neighbouring property or
loss of private rights to light could not be material considerations.” (21b-
010-130729).

'Right.to a view’ — It is useful to bear in mind the observations of Ousely ]
in-The Queen on the Application of Laura C and Others v London Borough of
Camden, The Secretary of State for the Environment Transport and The
Regions [2001] EWHC Admin 1116 on such matters:

"The private view from a window is not of itself regarded as a planning
matter. There may well be a public interest in the protection of the
character of an area which may be affected by a development and the
impact on a view from a window may also be reflected in a wider loss of
residential amenity; indeed in certain circumstances the change of view for
an individual may have an impact to such an extent on the residential
amenities enjoyed by the property that it does constitute a planning
consideration. But normally a change of view from for example, a view over
green fields to a view over a new housing estate, is not regarded as a
planning consideration even though it may have a financial impact on the
value of the houses which lose the view over hitherto open land. The
operation of the planning system would have to change if such an impact is
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regarded as determining a civil right by reference to the value of the
property, and yet cannot of itself be considered relevant.”

e Damage to property - Is there any substantive evidence the appeal
proposal would be likely to result in such damage and that, even if so, it
would not be covered under separate legal rights?

e Disturbance during construction - For how long would this last? Would this
be a temporary effect? How severe would any effects be? Could it be dealt
with by condition limiting hours and/or requiring a construction method
statement?

e Inadequate drainage system - Is there any firm evidence that it would not
be feasible to adequately drain the proposed development?

e The planning officer recommended approval/pre-application discussions
were favourable - Does this materially affect your consideration of the
planning merits of the case? Planning authorities are not bound to accept
the recommendations of their officers and your assessment 'should be
based on an impartial assessment of the planning merits. If one party
considers the other has behaved unreasonably they: have the option of
applying for costs.”®

e Inadequate capacity in local services (eg doctars, schools) — Is there any
firm evidence of local problems or that they would be materially
exacerbated by the appeal proposal?

e Land ownership — An appellant does not have to own a site to seek
planning permission. Is there evidence that any problems could not be
properly dealt with under legislation dealing with private legal rights
regarding land ownership?

e The issue is not relevant because it is covered by other legislation — Can
you be sure of this? .Has it been agreed by the parties? Do you know the
scope of other legislation? Are the considerations the same as under the
planning regime?

e Community. ‘Benefit Funds - A recent High Court judgment, R (Wright) v
Forest of Dean DC [2016] EWHC 1349 (Admin), has found that financial
contributions that relate to such funds are not usually material considerations,
unless. a relevant policy gives weight to them. Contributions should not be
sought where they are not considered necessary to make the development
acceptable in planning terms. In the context of wind development which
requires community support, the use of a community benefit fund may help
to increase community support, but this is an indirect consideration.

70 In Wales, costs can only be sought in connection with hearings and inquiries.
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Annexe 4 Examples of main issues

1.These are examples only. Your main issues must be carefully written to fit
the case before you.

Best interests of the child

e See the Human Rights and the Public Sector Equality Duty chapter, and also
the Gypsy and Traveller Casework chapter.

Character and appearance

e The effect of the proposed extension on the character and appearance of [the
building] and the surrounding area.

e The effect of the proposal on the street scene along [streetiname].
Conservation Area/setting of a listed building
e See Historic Environment chapter
Living conditions - existing neighbours
e The effect of the proposed extension on-the living conditions of the
occupants of [property], with particular reference to
[privacy/outlook/sunlight/daylight/potential for noise and disturbance].
e The effect of the proposed-hot food takeaway on the living conditions of
nearby residents, with particular reference to [noise and
disturbance/cooking smells/availability of on-street parking].
Living conditions - future occupants of the development
¢ Whether the proposed development would provide acceptable living
conditions for future occupants, with regard to
[privacy/outlook/sunlight/daylight/the provision of private amenity
space/internal space].

Highway safety

e. ~The effect of the use of the proposed access on the safety of
pedestrians, cyclists and drivers using [street name].

Flood risk
e Whether the proposed houses would be safe from flooding.
o Whether the proposal would comply with national planning policy which
seeks to steer new development away from areas at the highest risk of
flooding.

Vitality and viability of centres

e The effect of the proposed change of use on the vitality and viability of
the [] centre.
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Accessibility of services
e Whether occupants of the proposed development would have

reasonable access to shops and services.

Financial contributions

e The effect of the proposal on the provision of
[education/community/open space etc] in the area.

e Whether the proposal makes adequate provision for any additional need
for [education/community/open space etc] arising from the
development.

Human Rights

e See the Human Rights and Public Sector Equality Duty chapter.

Version 27 Inspector Training Manual | The approach to decision-making Page 58


http://horizonweb/otcs/cs.exe/fetch/2000/18123764/22785469/19671979/22415819/22423035/Human_rights_and_the_public_sector_equality_duty.pdf?nodeid=22439204&vernum=-2

Annexe 5 Banner heading and details of the case

Introduction

1. It is important that you:

e select the correct template for the type of appeal (for example, planning
application, advert, appeal against conditions, prior approval). This will
help ensure the correct Act or Statutory Instrument is referred to. Note
that different templates apply in Wales.

o carefully check that the details of the case are accurate in both the
banner heading and the formal decision (if allowing).

The advice below relates specifically to appeals against the refusal of
planning permission but the same principles apply to other types.of appeals.

Qualifications and event and decisions dates

2. It is for you to decide which qualifications and professional memberships
you wish to record. However, if you are a non-practising solicitor then the
wording you should use in your decision letters-is, “Solicitor (non-
practising)”.

3. Where a hearing or inquiry lasts more than one day you can adjust the
template so that it reads ‘Hearing/Inquiry opened on []'.

4. You should not add the ‘Decision’date’ - the case officer will do this when
the decision is issued.

Appeal reference
5. The appeal reference should be taken from the cover of the appeal file.
Address

6. The address of the appeal site should be taken from the ‘site address
details’ (or similar section) on the planning application form.

7..Do not take the address from the ‘applicant name and address’ section on
the planning application form - or from the ‘appeal site address’ section on
the appeal form.

8. However, if the address given on the application form is misleading or
incorrect, then you should use a correct address (sourced from the Decision
Notice or appeal form if possible) — and then explain briefly why you have
done so in a procedural paragraph. (If you need to check the accuracy of a
post code the Royal Mail has an on line checker.)

9. If the address on the planning application form omits the postcode - it is
helpful to add it (if provided).
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Name of appellant(s)

10. The name of the appellant(s) should usually be taken from the planning
application form.

11. Remember to include the Company name if one is given in addition to a
named person.

12. If there were two applicants and only one is named on the appeal form,
the appeal proceeds in the name of that one person only (ie they are the
‘appellant’).

13. If the applicant is not the appellant check the case file carefully = this
will often have been picked up by the case officer - and it may be clear from
file correspondence in what name the appeal is proceeding. If it/is not clear
- ask the case officer to seek clarification/agreement from the-parties.

14. If the applicant has died, the role of the appellant canionly be taken on
by someone who has specific legal authority to do so (often the executor).
You should contact the case officer who will have ‘desk.instructions’ on the
options available.

Name of the Council/LPA

15. This should usually be taken from the Decision Notice. When referring to
authorities in London, remember to.include the word ‘Council’ - for example:
‘the Council of the London Borough'of ...’

Application reference number

16. This should be taken from the Decision Notice.

Date of the application

17. This should 'be taken from the ‘declaration’ part of the application form.

18. Do not'use the date on the ‘ownership certificates’, the date given on the
Decision Notice (which may be the date the application was received or
registered by the LPA) or the date of the planning application given on the
appeal form (which can often be the same as the date used by the LPA on
the Decision Notice).

19. However, if there is no date on the planning application form (or it
appears to be obviously incorrect) then you can use the date the application
was registered/received by the LPA. Remember to change the wording in
the banner heading/decision to reflect this.

20. If you cannot identify a suitable date, leave it out and state ‘undated
application’.
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Date of refusal/decision

21. This should be taken from the LPA’s Decision Notice.

The development proposed

22. The description of development in the banner heading should always
come from the planning application form - and should generally be a direct
quote.

23. However, it is acceptable to carry out minor corrections to punctuation
or spelling. You can also insert a missing ‘the’ or ‘a’. However, this is.not
essential, unless without it the meaning would be unclear. Other than this,
it is not appropriate (or necessary) for the Inspector to ‘tidy up’ the
description or to make any significant changes to it.

24. Bear in mind that the applicant / appellant sought specific permission for
that which s/he described. If you allow the appeal having altered that
description (without the parties’ agreement) it is no longer necessarily what
s/he applied for. Unless the description is actually inaccurate in some way,
it is preferable to explain in a procedural matters-paragraph the clarification
that you think is necessary in light of whatever'has prompted you to reach
the view that you have and then ay that you-have considered the appeal on
that basis. The only circumstances in which a different approach would be
justified would be:

e the description is inaccurate or wholly unclear (in which case you might be
able to use the LPA’s description instead - as long as this is accurate and
clear)

e a revised description was agreed by the LPA and the appellant - and the
application was determined on that basis (this will usually be where there has
been some change to the proposed development - for instance a change in
the number of houses proposed)

e you have determined the appeal on the basis of amended plans which
necessitate a change to the description of development (if the Council
determined the application on the basis of revised plans, has a revised
description been agreed by the main parties? If you are accepting revised
plans at appeal which necessitate a revised description have you very
carefully considered whether this might amount to a substantial change to
the proposal? Might it prejudice the interests of any parties? What was
consulted on? See Annex 1 on ‘amended plans and proposals for further
advice.)

e itincludes wording that is not a description of development (eg the address,
terms like ‘retrospective’, ‘retention’ or ‘resubmission’ or phrases which
address the purpose or merits of a case) — such words can be deleted.

25. If there are uncertainties regarding the description of development, you
should clarify this at the hearing, inquiry or, if necessary in written
representations cases, by referral back to the parties.

26. You will need to explain in a procedural paragraph why you have used a
different description in the formal decision from that on the application
form/banner heading. For example:
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e For clarity - if the original description was inaccurate or wholly unclear.

e To leave out the superfluous - for example, if you remove words which are
not acts of development (e.g. ‘retrospective/retention’).

e To explain that the proposal was amended before the LPA determined it (and
to make clear on what basis you have determined the appeal).

27. It is advisable to check Section E of the appeal form. In some cases the
appellant will quote an amended description used by the LPA. Sometimes
the appellant will tick the box to indicate that the description has been
amended from that given on the application form - but sometimes will not.
If Section E indicates that the description has changed, you should generally
use the original description in the banner heading and the revised
description in the formal decision, if you are allowing and the change is
significant (but remember to explain this in a procedural paragraph).
However, if the change is not significant you can generally use the original
description in both the banner heading and the formal decision (if allowing).
Depending on the exact circumstances you might explain:

The description of development in the heading above has been taken from the
planning application form. However, in Part E of the appeal form it is stated that the
description of development has not changed but, nevertheless, a different wording
has been entered. Neither of the main parties has provided written confirmation
that a revised description of development has been agreed. Accordingly, I have
used the one given on the original application.

28. If you wish to distance yourself from.quirky wording - or if the wording
you use in the formal Decision (when allowing) is different from that given in
the banner heading - you can adjust the banner heading to say - for
example: ‘The development proposed was originally described as ".......

29. If you consider that the original description of development omits some
particularly important feature or there might be some significant
disagreement over the scope of the application you might explain this in a
procedural paragraph.asfollows: “Notwithstanding the description of
development set out.above, which is taken from the application form, it is
clear from the plans‘and accompanying details that the development
comprises [...]. . The Council dealt with the proposal on this basis and so shall
L

30. Finally, remember that if the description of development in the banner
heading-and formal decision are different — explain briefly why in a
procedural note.
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Annexe 6 Proof reading

1. Are factual details correct, including:

e those in the banner heading (including the date of site visit,
appeal reference number, name of appellant etc)

e the appeal reference number in the header on page 2

plans and documents (including development plans and

supplementary planning documents)

compass points, if used

dimensions and distances

place names and property numbers

direct quotations

2. Have you considered:

e is it essential to use precise dimensions, compass points or-quotations?
The Courts would rarely criticise the lack of a reference to a specific
dimension on the basis that you conducted a site visit-and saw what you
saw and will have assessed it in the light of the evidence put to you.

e if you have used abbreviations, did you explain.them the first time - and
are they used consistently?

e are there any ‘missing words’ (look out for missing ‘not’s which can
reverse the intended meaning)

e is the format correct (have you any:

e missing or repeated paragraph numbers;

e non-standard gaps between paragraphs;

e “orphaned” headings or signatures, unexpected bold or italic
fonts)?

3. Grammar, spelling, syntax and readability

e Is your use of tenses correct and consistent? (would/could/should if
referring to a proposed development)

e Are your apostrophes in the right place? (Appellant’s, or appellants’ — be
careful!)

e Is your use of commas and semi-colons correct? The misuse or abuse of
eithercan materially affect the meaning of what you write.
Are-all'spellings correct (use the spell-checker but don't rely on it)

e How does your decision read - try reading it out loud. Are all sentences
clear, unambiguous and straightforward to follow? Is there any
repetitious wording?

e Read as a whole - will the reader be able to understand why the matter
was decided as it was and what conclusions were reached on the main
issues?
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Annexe 7 Check list for producing robust appeal decisions

1

. Preparation - have you:

fully understood the proposal (having examined the application forms,
plans and any DAS)?

fully understood the reasons for refusal and the LPA’s case? (having read
the LPA’s statement of case, officer/committee report and final
comments)?

fully understood the appellant’s case (from the statement of case and
final comments)?

read all letters from interested parties (appeal and application stage)-and
noted any issues raised?

prepared a checklist of things to see on your site visit (including matters
raised by the main and interested parties and any relevant local
sites/developments)?

asked the case officer to obtain any missing policies, SPD/ plans or
documents?

identified any relevant Human Rights and / or Public Sector Equality Duty
matters and if necessary sought further information-regarding these (see
the Human Rights and the Public Sector Equality-Duty chapter for more
information)?

. Site visit - have you

checked the plans with the main parties when carrying out an ASV?
(which are the ones the LPA made its decision on?)

made sure you've seen everything you need to? (don’t leave until you
have done so)

. The decision: have you

got all the details.in.the heading correct? (be especially careful with
appeal against conditions cases)
covered any necessary matters in a procedural/preliminary section (eg
outline development, amended plans, amendments to matters in the
heading, changes in national or local policy, failure of a party to attend
the SV, -grounds for refusal in non-determination cases, arguments that
planning permission is not required etc)?
clearly defined the main issues in a specific and neutral manner?
for each main issue:
e refreshed yourself on the correct approach by looking at relevant
Inspector best practice advice?
e covered the relevant arguments made by the main parties?
¢ reached clear findings and justified them (ie reasoning rather than
assertion)?
e reached a firm conclusion against the relevant issue (as you defined it)?
e reached a firm conclusion against the relevant development plan policies
(and briefly and accurately summarised them)?
e reached a firm conclusion against the Framework, the Planning Practice
Guidance and SPD (where relevant)?
e covered any relevant Human Rights and / or Public Sector Equality Duty
matters (see the Human Rights and the Public Sector Equality Duty
chapter for more information)?
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e concluded whether the proposal is or is not in accordance with the
development plan, read as a whole, and provided clear reasons for
coming to that view?

e if you are allowing - have you dealt with all the main points raised by the
LPA and interested parties opposing the development?

e if you are dismissing - have you dealt with all the main points made by
the appellant (including fallback positions and developments argued to
set a precedent)?

e if necessary, have you balanced any findings that would weigh for and
against the proposal in order to reach an overall conclusion?

¢ if allowing - have you:

e explained why you are or are not imposing any conditions suggested by
the LPA and other parties?
e imposed all the conditions you have said you are going to (including those
which flow logically from your reasoning)?
e checked that the conditions comply with paragraph 206 of the Framework
and ‘Use of Planning Conditions’ in the Planning Practice Guidance
e avoided imposing conditions that would be a surprise?
dealt with any planning obligations in accordance with current guidance?
said whether or not development plan policies are consistent with or in
conflict with the Framework and attributed weight-te emerging
development plan policies (where relevant)?
reached a final conclusion on the appeal?

e ensured that the decision does not contain any sensitive personal data or
other information that is sensitive in nature? If it is essential to include
this information, please refer to the advice above.

4. Refining your decision - have you:

e included anything that would be a surprise? (If so, take it out - or
alternatively, if it is critical,.go back to the parties to seek their views)

e included anything you don't need to? If so, take it out. (you don’t need
to reiterate the cases put to you or cover all the arguments made by the
‘winning’ party if they are not material to your decision)

¢ made sure every sentence and paragraph serves a purpose? (delete any
‘so what’ sections or re-write them)

e made sure-every sentence and paragraph is clear and unambiguous?

¢ made sure your reasoning has a logical flow and a coherent
structure?

¢ made the decision as short as it can be?

e .been tactful?

5.-Checking your decision - have you:

e put your decision to one side and then come back to it fresh on a
different day (subject to the target date allowing time for this)?

e checked all the main arguments are covered? (read through the cases
one last time)

e ensured that any relevant Human Rights and / or Public Sector Equality
Duty matters are sufficiently covered (see the Human Rights and the
Public Sector Equality Duty chapter for more information)?

e double-checked that the decision does not contain any sensitive personal
data or other information that is sensitive in nature? If it is essential to
include this information, please refer to the advice above.
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e checked the tense is correct (‘would’ not ‘will” unless retrospective)?

e checked all factual details are correct (including everything in the heading
and street names, policy numbers, compass points and document titles)?
checked grammar and punctuation are correct?

e checked any conditions imposed?
read and re-read your decision (for readability, coherent structure, logical
reasoning, internal consistency and accuracy)?

e ensured that before sending your decision to the case officer or to the
Inspector Support reading unit that your decision refers to the most up to
date plan?’?

71 Case officers will not check whether decisions refer to adopted plans.
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Annexe 8 Reading (quality assurance) process

For English casework, the following case types are currently being pre-issue
read by the relevant Group Manager (GM):

¢ Only bespoke casework appeals where the Inspector is working above Band
(unless agreed by GM);

e Re-determinations;

e Secretary of State casework where judged appropriate by the appointed
Inspector in liaison with the Major Casework team;

e Appeals concerning the weight to be attached to made neighbourhood plans
in the circumstances described in the relevant Written Ministerial Statement
(see PINS Note 09/2016).

Inspectors may submit casework for a second opinion where necessary (for
example where novel or specialist issues are raised,  particularly if the
Inspector is new to them or working above grade) but only following
discussion with their sub group leaders. A degree of pre-issue reading on
bespoke cases will still be undertaken by the Major Casework team.

Reading as part of any mentoring process. are unaltered by the above
arrangements.

Decisions falling into the above categories should be sent by Inspectors to
the IDST Reading mailbox.

For Welsh casework, decisions and reports which require reading prior to
issue should be sent to the Decisions Wales inbox.
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Annexe 9 - Defamation Law: Brief Overview

What is defamation law?
Defamation law is concerned with the protection of reputations.

What is a defamatory statement?

It’s a false statement made by one individual against another in an attempt to
discredit that person’s character, reputation or credit worthiness and must be
communicated to at least one other person.

Each publication of a defamatory comment is a fresh publication of«the
comment which means that publication on websites or copying of material
onwards to other parties holds risk.

To break it down further:

e A spoken statement is slander
e A written statement is libel

What is Privilege?

The law recognises two kinds of privilege designed to protect freedom of
speech (absolute and qualified). Such privilege provides protection (as a
defence in a defamation action) for any defamatory statement made during
the course of court proceedings. This protection may extend to quasi-judicial
proceedings such as tribunals (see below)

Does privilege attach to statements made in the course of
appeals/proceedings dealt with by PINS?
It may well apply:

The case of Trapp v Mackie [1979] 1 WLR established the criteria for deciding
whether quasi-judicial status exists which are as follows;

e It is a tribunal recognised by law

e The nature of the issue is akin to an issue in court (civil and
adversarial)

e The procedure is similar to that in law (governed by rules)

e The outcome is a binding determination

These criteria are all applicable to planning and related tribunals and therefore
it may well be the case that evidence (either oral or written) irrespective of
content may nevertheless have immunity in the (unlikely) event of a
defamation action arising.

The following extract from judgment in the case of White v Southampton
University NHS Trust [2011] is perhaps worth considering in the context of
potentially defamatory correspondence:

8 It has long been recognised that one of the consequences of according immunity
to such communications is that sometimes it can operate to protect a malicious
informant. As was observed by Lord Simon of Glaisdale in D v National Society for
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the Prevention of Cruelty to Children [1978] AC 171, 233:

“...the rule can operate to the advantage of the untruthful or malicious or
revengeful or self-interested or even demented police informants as much
as of one who brings information from a high-minded sense of civic duty.
Experience seems to have shown that though the resulting immunity from
disclosure can be abused the balance of public interest lies in generally
respecting it.”

The Courts have also held that such immunity can be compatible with the
Human Rights Act 1998.

Conclusions

It is arguable that privilege applies to evidence given in planning (and
specialist casework) proceedings given the quasi-judicial status of such
tribunals. However, such privilege would not apply to potentially defamatory
statements made about individuals outside of tribunal proceedings

In addition;

As a responsible public authority PINS should remain-vigilant to recognise and
deal with potentially defamatory correspondence and statements submitted in
appeals by following procedures such as those set out in desk instructions

A combination of the 1990 Act and secondary legislation provides some
method of control by Inspectors over behaviour at proceedings

Disruptive behaviour can be dealt with under the Procedure Rules (for example
Rule 15(9)) by way of exclusion from the proceedings

Delays caused by disruptive behaviour can be dealt with through costs awards

Professional standards apply to some witnesses and advocates thus (for
example) bullying and aggressive behaviour may be the subject of complaint
to the relevant governing body
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Annexe 10 Sensitive personal information in decisions

1.

Sensitive information must be processed in accordance with the Data
Protection Act 2018 (DPA18), which brought the General Data
Protection Regulations (GDPR) into UK law. It protects individuals
against the misuse of sensitive personal information. Publishing
personal information on the internet is likely to be seen as particularly
intrusive on an individual’s right to privacy.

The Local Government Ombudsman (LGO) considered the publication of
sensitive information in relation to a planning application determined
before the GDPR came into force. The LGO found that the Council
breached the DPA98 and the HRA98 by publicising sensitive personal
information, including details of the names, ages, schools and medical
conditions of children on a site.

In reaching this decision, the LGO accepted that it was necessary for
the Council to obtain sensitive and personal information about the site
occupiers’ circumstances, so to reach an informed view on the
development. But it was not necessary or proportionate to publish that
information and put it in the public domain. The LGO found that the
information could have been considered without-being widely circulated,
so as to reduce the interference with the occupiers’ right to privacy.

In May 2017, the Information Commissioner’s Office (ICO) considered a
case where Basildon BC had published a statement in connection with a
planning application that contained sensitive personal data, including
the names, ages and health and disability issues of family members.”?
It was possible to identify each person and their homes.

The ICO concluded that the publication of this sensitive personal data
on the internet was in breach of the DPA9S8, in breach of the Council’s
own policy in relation to disclosure, and was likely to cause substantial
damage and/or substantial distress to the persons affected. The ICO
further found that.the publication of sensitive personal data involving
ethnic communities could lead them to legitimately fear how that might
be used by-hostile parties. Basildon BC was thus issued with a penalty,
reduced on-appeal to £75,000.

The GDPR and DPA18 provide protection in respect of the processing of
information relating to criminal convictions, and ‘special categories of
personal data’ which are defined as:

Data revealing the racial or ethnic origin, political opinions, religious or
philosophical beliefs, or trade union membership... genetic data, biometric data
for the purposes of uniquely identifying a natural person, data concerning
health or data concerning a natural person’s sex life or sexual orientation.

Some personal information is likely to be more sensitive, based on the
potential harm or impact on the individual(s). For instance, information
relating to children, including their name, age, address or school is
likely to be seen to be more intrusive than that relating to an adult.

72 See PINS Note 05/2017
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10.

11.

12.

13.

Since PINS publishes casework decisions, ideally without redaction, it is
vital that Inspectors write decisions and reports in a manner which can
be published. If sensitive personal data or information is submitted in
casework, the publication of it could contravene the DPA18 and HRA9S8.
Even if the information concerns a crucial or determining consideration,
you must not refer to it in detail in the decision or report.

If personal information is relevant, you should simply refer to the
documents or verbal evidence which set out the relevant information -
and then describe the information in the most general terms. It would
suffice to say, for example, that you have had regard to the letters
submitted by the appellant concerning the medical/educational needs of
the children, and then set out what weight you give to the evidence:

Bear in mind that it is not always possible to anonymise identities - and
doing so would not, in any event, overcome the need to avoid giving
details of sensitive personal information.

The onus is on the Inspector to check that their decision does not
contain any special category of personal data, infarmation relating to
criminal convictions, or other information that is sensitive in nature.

If you are in doubt as to what comprises sensitive personal data, or
consider it essential to refer to such information in your decision, seek
advice from your SIT, SGL or mentor..Any such information should be
set out in one place in the decision forease of redaction.

The advice above is summarised in a flowchart below.
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Question: Does your decision / report include special categories of personal data or
personal data relating to children?

Yes

y

No

Question: Is it truly essential to refer ( \

to this personal data?

e Complete the Check list for producing
robust decisions (Annexe.7);

Yes

| ¢ Send the decision to the Case Officer
for despatch.

- J

No

personal data in the decision /report by...?

needs.

Question: Is it possible to avoid including the sensitive

e Referring only to the documents that containing the
sensitive personal data only — not the data itself;

e Generalising - giving broad descriptions, eg,
mentioning ‘health’ rather than a specific medical
condition, or ‘ethnicity’ rather than a specific_ethnic origin; /

e Excluding any data that could be used:to identify
children and/or health conditions and/or educational

(- )

e Do not refer to this sensitive
personal data in the decision / report;

e Complete the Check Ilist for
producing robust decisions (Annexe
7);

¢ Send the decision to the Case Officer
for despatch.

Yes

v

No

v

4 )

e Complete the Check list for producing
robust)decisions (Annexe 7);

¢ Send the decision to the Case Officer for
despatch.

o Refer to the sensitive personal data once only (cross-
referencing as required) to assist with redaction;

e Send the decision to IDST for reading [Non-salaried
Inspectors should approach the NSI Contract Management
Unit in the first instance, on which the NSI CMU will liaise

\_ J

with the Knowledge Centre]. j

\_
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The appeal file EE W

What’'s New since the last version

First edition: 4 August 2015.

Contents
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Inside left-hand Side Of fille ..vvvieiiieiii et ees s asle thens s e e nnnssennnnses 3
Inside right-hand side of file (working from the back).........c.coviiiiiiinnns 4

Information Sources

PINS Procedural Guide - Called-in planning applications — England - 23 March
2016

Introduction

1. You can normally expect to receive the files at least one week before the
date of'the visit. If it is not with you by the Wednesday of the week
before; contact Chart. When you get the file, you should study it
carefully and in good time, before carrying out the site inspection.

2. You can expect all procedural stages to be properly and expertly
undertaken by the case officer. Remember though, that when you have
the file, it cannot also be with Procedure and it is then your responsibility
to see that all procedural details are completed and that you print off
copies of any later correspondence, e.g. email request from you to Case
Officer for further information, and subsequent responses from the
parties, and place them on the file. Householder Appeals Service (HAS)
cases are dealt with electronically so you will only get a buff folder
containing the relevant plans. Everything else will need to be viewed via
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the portal. Further guidance on HAS cases is set out in a separate part of
this Manual and will be covered in a separate session during training.

Although you will have a minute of appointment for each case, it is
stored electronically in the office and is not printed for the file.

Front cover

Colour - A yellow folder is used for all S78 cases other than HAS. NB
You might get folders of other colours where a batch of old folders is
being used up.

Case number - e.g. APP/Z0116/A/12/2174136/WF

APP indicates an appeal, as opposed to some other form of case - e.g. a
drought order, or an appeal relating to an Environmental ‘Permit.

Z0116 is the unique local planning authority code - in this case, Bristol
City Council.

The letter ‘A’ indicates a S78 planning appeal and HAS cases are prefixed
with a D. You may also come across E cases, for applications for
Conservation Area Consent. If you get a file- with some other initial here,
seek advice from the office. It might be an admin error or it might be
that the case has been wrongly allocated to you.

12 is the year in which the appeal was received by PINS.

2174136 is the serial number of the appeal. In correspondence with the
office, you only need to refer to this seven digit number.

Sometimes the initials WF/NWF appear as part of the appeal reference
on the front of the file. Thése have no relevance to the Inspector’s work
(they simply denote theProcedure area for managing the case) and
should not be included on the decision letter.

Treat the details of the appellant/applicant, agent, site address and
description of development, as set out on the cover, with caution. They
may not have been transposed correctly from the material in the file.
Always refer to the original documents which are in the file.

Allocation - I/H/WR
WR.i.e. Written Representations, should be ringed.

Jurisdiction - indicates whether the case is transferred to an Inspector
(PINS) for determination, or whether determination remains with the
Secretary of State (S0S); you should not get any SoS cases.

The series of letters underneath (or sometimes next to the Allocation)
indicates:

The level at which the case has been allocated: A-H, with H being the
lowest (but not necessarily the simplest!). You will begin with level F-G
cases but should not get any level F cases in the first couple of weeks. If
you do, contact your SIT.
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o Any specialism required: (GA) = general allocation, (AD) = appearance
and design, (AV) = advertisements etc.

o ASV/ USV = Accompanied/ Unaccompanied site visit.

o If there is insufficient space in the folder for all the material submitted,
the file maybe accompanied by blue wallets. The number of blue wallets
will, where relevant, should be indicated here too.

o If there has been an application for costs, this should be indicated here
as well, through the addition of the word COSTS.

9. Case officer contact details - These are written vertically on the LH
side of the cover. Be aware that occasionally the case officer is changed.
The team ‘number’ should also be there e.g. Team P16. Where contact
is required, you should email the Team in-box, copying in the individual
case officer, the Reading Unit Inspector Training into the
correspondence.

10. Ladder - All file movements - including when you return‘the file to the
office — should be recorded on the ‘ladder’ or grid on the front of the file

11. Target date - ‘Overall’ is the target date for the issue of the decision
and is a PINS performance measure - if there are two dates, it is the
later date. PINS has to meet tough timeliness measures and you should
always prioritise your work to meet the date-if at all possible.

12. Type of procedure, date and time - These are recorded at the bottom
left of the file cover. When you receive the file, check ASV timings with
relevant letter on the file against what you asked chart to arrange.
However, the date shown for a'USV will always be the Monday of the
week in which you are expected to do it. It is up to you exactly when
within the week you carry. it out.

13. Inspector name — sometimes you will see another Inspector’s name
that has been crossed out and yours added. That could be for any
number of reasons and has no bearing on your appointment to carry out
the case.

14, The flap inside the back cover includes notes made by Procedure staff.

Inside left-hand side of file

15. INT 1 Form - This is a checklist for use by Procedure staff

16. Buff plans folder - This should contain all the plans - and sometimes
photographs - submitted with the appeal. NB: these may include not just
the application plans, but also supplementary or even amended plans.
Beware! Occasionally, one or more of the application plans may not have
found its way into the plan folder because it is bound into another
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17.

18.

19.

20.

document on the file. If there are a great many plans, these may also
be in a separate blue wallet (see above).

Annex A Matrix allocation/Comments sheet - Sets out the allocation
level for the case. The actual allocation score sheet should be in the blue
folder on the file -see below. These are carried out by experienced case
officers but can, occasionally, go awry. If you think the allocation is
wrong, such that it affects the question of whether you think you should
conduct the case, contact your SIT. This allows also for comments on the
choice of procedure, though that is normally better done as a file note
after consultation with your SIT.

Buff plans folder - This should contain all the plans - and sometimes
photographs - submitted with the appeal. NB: these may include not just
the application plans, but also supplementary or even amended plans.
Beware! Occasionally, one or more of the application plans'may not have
found its way into the plan folder because it is bound into-another
document on the file. If there are a great many plans,-these may also
be in a separate blue wallet (see above).

USV? - If you think that an ASV that you have carried out could have
been carried out as a USV, you need to explain why.

INT 12 Form (three page form) - All relevant parts must be filled in
when you send the file back into the office or on to another person.

Inside right-hand side of file (working from the back):

21.

Buff folder - This should contain appeal supporting documents,
including:

The appeal form

Grounds of appeal (if not included in the appeal form)

Planning application form & relevant Certificates

LPA decision notice (unless the appeal is against non-determination)
Design-and Access Statement where relevant

Supporting documents (other than the plans, which should be in the plan
folder)
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23. The documents should be flagged and secured using treasury tags (see
paragraph 4.31 below)

24. Requests for a copy of the Decision Letter should also be flagged - again,
if not, attach a flag yourself.

25. Any correspondence from MPs will be in a separate folder (green) and
should be flagged accordingly.

26. Blue folder - this includes copies of administrative correspondence in
chronological order, from Procedure to the appellant/ agent and the LPA.
Allocations matrix attached to inside front cover.

27. LPA Questionnaire (not HAS) - This is completed by the LPA and, in
some appeals, may comprise their entire case. It should be
accompanied by all the documents necessary to support the decision.
Check to see whether the site is in the Green Belt, AONBor a
Conservation Area, or subject to a TPO.

28. The questionnaire should be accompanied by:

. The appeal notification letter and a list of persons notified — double check
that this has been sent out;

o Copies of all relevant letters from any interested person, statutory
consultee, or public organisation commenting on the original application;

o Any relevant planning officers’ report to committee (including any

relevant committee minute, especially where a decision went against
officer recommendation) or delegated report on the application;

o Relevant development plan policies;
Any relevant supplementary planning guidance, with details of
consultation, modification and adoption;
Any relevant supplementary planning document, with date of adoption;

o Any other documents relevant to the appeal such as Tree Preservation
Order Certificates, map of the Conservation Area etc;

o Any conditions;which the LPA consider necessary if the appeal were to be
allowed (although this may be sent on later).

. A separate-questionnaire is used for HAS cases.

o Appellant’s statement - Unless the appellant is relying on the grounds

of _appeal, their statement expanding on those grounds, should be
submitted within 6 weeks of the start date and will appear on the file,
together with any appendices.

29. Other than in HAS cases, there will also be:

o LPA statement - unless the LPA rely on the questionnaire material,
their further written representations, expanding on their reasons for
refusal, should be submitted within 6 weeks of the start date and will be
on the file, together with any appendices. If the statement is submitted
late, it will be returned to the sender and a note recording this fact will
appear on the file.
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o Final comments from the main parties - The LPA and the appellant
are allowed to comment on each other’s 6-week statements and on the
representations from interested persons. Any such statements will also
appear on the file. Again, if submitted late, they will be returned to the
sender and a note recording this fact will appear on the file. Beware - if
this has happened, the party may try and press the returned information
on you at the site visit. — see separate section on Site Visits.

o Briefing notes - For certain types of case, e.g. those involving: . a
protected species, or a TPO, you will find a standard PINS or CLG briefing
note on the file.

. Flagging - many documents will be flagged on the file by the case
officer to help with navigation. These include the planning-Decision,
appeal form, any related prior applications. Questionnaire, listing
descriptions, Conservation Area maps, Article 4 Direction, policies,
statements, rule 6 parties, 3™ parties requests for you to view/for a copy
of the appeal decision, MP correspondence, Costs.
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What’'s New since the last version

Changes highlighted in yellow made 19 October 2018:

Deletion of Paragraph 41 to align advice regarding viewing sites from a
neighbouring property where this has not previously been arranged, and
consequential minor amendments.
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Introduction

1  This advice relates to appeals carried out by the written representations
procedure. Separate advice is provided in ‘Hearings’ and in ‘Inquiries’ -
although most of the principles set out here apply. The same general
advice also applies in Wales?.

2  You should be aware of what the Procedural Guide - Planning appeals -
England? and the Guide to taking part in planning, listed building and
conservation area consent appeals proceeding by written representations
say about site visits. For Wales - The Town and Country Planning
Development Management Procedure)(Wales) (Amendment) Order 2015
and the Procedural Guidance - Planning appeals and called-in Planning
applications - Wales.

3  The parties may read these and will have a legitimate expectation that
you will follow what is said.

4  The Procedural Guide(s) explains that the purpose of the site visit in
written representations casework is to enable the site and its surroundings
to be viewed. (paragraph D.8.1 for England, paragraph C.8.1 for Wales).

5 There are 3 types of site visit:

e Accompanied (ASV) - where it is only possible for you to see everything
you need to by going on to the appeal.site. You need to be accompanied by
representatives from the LPA and the appellant (i.e. the main parties). Third
parties® may also attend with the agreement of the appellant/landowner. This
procedure also allows you to visit neighbouring land with the agreement of
the landowner or occupier.

¢ Unaccompanied (USV) - where you can see everything you need to from a
public area such as.a road and so have no need to go on the appeal site or
any other private'land. Consequently, the appellant, LPA and third parties do
not attend.

e Access Required (ARSV) - where you carry out the site visit
unaccompanied but with the permission of the appellant. The appellant’s or
agent’s.presence is required solely to provide access.

6 The'ARSV procedure is mostly used in Householder and Commercial
appeals. See the separate advice covering this type of procedure.*

! Town and Country Planning (Appeals) (Written Representations Procedure) (England)
Regulations 2009. In Wales it was introduced for applications made after 22 June 2015.

2 The Procedural Guide - Planning appeals - England applies to planning appeals, householder
development appeals, minor commercial appeals, listed building appeals, advertisement appeals
and discontinuance notice appeals. It also applies to appeals against non-determination. The
Procedural Guide —-Called-in planning applications — England applies to all applications which are
‘called-in’. Also see Procedural Guide - Enforcement appeals — England and Procedural Guide -
Certificate of lawful use or development appeals — England. See the Planning Inspectorate’s
homepage on GOV.UK for more information.

% This can include statutory consultees, local residents, interest groups and other persons

* ‘Householder, advertisement and minor commercial appeals’
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7 It is for the parties to decide who should represent them and you should
not expect a particular LPA officer or the appellant’s agent to attend.

8 For most people the site visit will be the first and possibly the last time
they come into contact with an Inspector. Therefore, the way you
conduct the site visit is extremely important.

9  Your site visit must be carried out in accordance with the Franks’
Principles (openness, fairness and impartiality) and the Code of Conduct.
The advice in this guide will help you do this. Information about the Code
and the Franks’ Principles can be found in ‘Role of the Inspector’.

10 Your dress at all site visits should be smart and formal, regardless. of
whether they are accompanied or unaccompanied. You should always
take your PINS ID card and have a supply of “Calling cards”. Make sure
your car does not have any badges or stickers which might cause people
to doubt your impartiality. For the same reason you should not wear ties
or badges that identify an organisation or society.

Before the site visit

11 Chart will contact you by e-mail about your forthcoming programmes of
written representation cases. You should email the Charting Officer as
soon as possible with the dates and times when you intend to carry out
accompanied site visits (and the time slots for Access Required site visit
appeals) and the date that youwant to receive your case files. It is also
helpful to note the dates on which you intend to carry out USVs.

12 When timing site visit programmes:

¢ Make sure you leave enough time to conduct the site visit without being
rushed and to travel safely to the next site visit. As a rough guide, a
straightforward site visit relating to a smaller case (for example, a house
extension) 'might usually take around 15-20 minutes.

e Check for any information provided by the Charting Officer which indicates
that-you might need to allow more time for any site visits (for example if
there are a large number of third party requests to view from neighbouring
properties or the site is very large)’.

e Tools such as Google Maps and Bing Maps can help you work out how long it
will take to travel between sites. However, allow enough time to cope with
potential traffic delays, your unfamiliarity with an area and finding somewhere
to park.

e Allow for short winter days and longer journeys in rush hours and school
traffic.

5 Third party names and addresses will be added to the Chart page for each appeal. These are
displayed under the LPA, Agent and Appellant details.
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e Try to work out where you will park if the site is in a city/town centre or any
area where parking is likely to be restricted. Public transport can be the best
solution in such areas.

¢ Check to make sure that the offered programme of visits is practical.

e Think carefully about how many site visits you can reasonably do in one day.
If you have a programme of 8 or 9 visits, do you need to consider an
overnight stay?

13 The parties may ask you to view the site at a particular time or day of the
week. It is for you to decide if this is necessary. Is the case one where
you could reasonably use your experience and judgement to assess the
effects of a proposal even if you do not visit at the suggested time? If so,
you must provide the Charting Officer with a written explanation.as to the
reasons why. However, if the request can be easily accommodated into
your programme then it is good practice to do so.

14 If your visits are a long way from home you will be given,a full or half
travel day. Arrange your site visits so you do not have to work an
excessively long day. If necessary, book an overnight stay in a hotel and
travel down the day before or split your site visits over two days.

15 You should receive the paper file(s) on the day you have requested; if
there are delays with obtaining files and/or the delivery then the Charting
Officer will keep you informed®. Please contact the Charting Officer if you
have not received the file on the day you have specified in order that
checks can be made with the courier as to why. In Wales, plans are sent
separately.

16 When you first receive the file - check the following and take up any
problems with the Charting Officer straightaway:

e Is the time and date of the site visit what you arranged?
e Do you have any potential conflicts of interest? (see ‘Role of the Inspector’)

e Is the.case suitable for the written representations procedure? (see ‘Role of
the Inspector’)

e Have all third parties who wished to participate in the site visit been notified?
If not, can this be rectified? — refer to the Notes section of the Chart page’.

e Is there enough information to allow you to find the site (especially in rural
areas)? — Google Maps and Bing Maps can be helpful.

6 In Wales, following e-mail notification, for HAS cases use the Appeals Casework Portal to
download case details — plans are sent on request.

7 The Charting Officer will add a note confirming third parties have been informed of the site visit
arrangements. If there is a third party noted and there is no note confirming notification, the
Inspector must contact the Charting Officer. If additional third parties are identified and have
not been noted on the Chart page as being notified, contact the Charting Officer immediately so
that letters can be sent. Third party notifications that are passed to the Charting Officer after
the site visit arrangements have been made will be forwarded separately to the Inspector.
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¢ Will it be obvious where you will meet the parties (for example if the site is
large and has several entrances)?

e Is it necessary to visit the site at a particular time of day? Has this been
requested by any of the parties?

e If the site has been arranged as USV is it likely that you will be able to see
everything you need to? If not, can the visit be re-arranged as an ASV or
ARSV but within the same programme?

17 Contact the Charting Officer immediately if you are unable to carry out a
site visit because of a conflict of interest, illness or the need to change.the
procedure. Return the file to the Case Officer with a note explaining the
circumstances.

18 The site visit is your opportunity to see the site and its surroundings and
to assess the significance of what has been set out in the written
representations.

19 Before you carry out the site visit - have you:

e Made sure you understand the proposal and the main issues and have
identified the relevant plans?

e Made a list of everything you want to see.on the site visit, including in the
surrounding area - and anything you want to check with the parties (for
example, in relation to physical features)?

e Made a note of any third parties who might be attending?

e Identified any missing documents (policies, conservation area plans, third
party representations etc.) and asked the Case Officer to secure them?

e Got your clipboard, case files (or relevant extracts from them, including the
plans), a contact number for the Charting Officer, ID card, sat nav and maps?

Accompanied site visits

20 The Procedural Guide - Planning appeals — England states that:

“In.some circumstances we may deem it necessary for the Inspector or his/her
representative to be accompanied by both the appellant (or agent) and a
representative of the local planning authority and, where appropriate, interested
people.”(D.8.7).

A site visit is not an opportunity for anyone present to discuss the merits of the
appeal or the written evidence they may have previously provided. The Inspector
or his/her representative will therefore not allow any discussion about the case
with anyone at a site visit, except that if it is an accompanied site visit (referred
to in paragraph D.8.7 above) the Inspector or his/her representative may ask the
invited parties to point out physical features that they have referred to in their
written evidence. (D.8.8).

In the Procedural Guide for Wales it is paragraph C.8.4.
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You should always aim to arrive on time. However, if you are delayed:

e Are you able to contact the Charting Officer so they can attempt to let the
parties know your estimated arrival time?

e Will you still have time to see what you need at the site visit and to get to any
subsequent sites safely and on time? If not, could you visit the site later in
the day if the parties are willing to do so? Alternatively, do you need to
cancel the site visit? If it is safe to do so, contact the Charting Officer who
will attempt to contact the parties.

21 If you arrive early:

e Wherever possible avoid waiting outside the site. If you have travelled by
car, park around a corner or further down the street - unless parking on the
appeal site is unavoidable - but, if so, seek the appellant’s permission.

e Take the opportunity to look at the wider area and to visit any sites and
developments which have been referred to by the parties.

22 When arriving for the site visit:
e Arrive exactly at the arranged time or just 1 or 2. minutes early.

e Try to arrive on your own. Inspectors and LPA officers seen arriving together
has been identified by appellants as a perceived indication of unfairness and
lack of impartiality.

e If the LPA representative is waiting alone outside the site, consider asking
them to go on ahead to check if.the appellant is on site.

23 At the start of the site visit:
e Introduce yourself.

e Check who is present — attempt to locate any missing parties you are
expecting. It is good practice to make a note of the names of those present
and who they are representing.

o If hands. are shaken - make sure you shake hands with everyone (so you are
seen to be fair and impartial).

e _Explain that the purpose is for you to see the site and surroundings and that
you cannot listen to any representations/discussion/arguments - but that the
parties can point out physical features. If necessary, remind the parties of
this during the site visit.

e Explain how you will deal with any requests from third parties to attend the
site visit or view from their property (see below for more advice on this)

e Explain the order of your site visit (for example, when you will view from
neighbouring properties, if you intend to carry out any part of the visit
unaccompanied or if you have already visited other sites or locations
unaccompanied).
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e If you have already met the LPA representative or the appellant’s agent at a
previous site visit that day — make this clear to the other parties and explain
that you have no other connection with that person.

24 During your preliminaries you should also:

e Confirm with the main parties that you have the plans on which the LPA made
its decision and clarify the status of any other plans that you may have (for
example, were any plans superseded before the LPA made its decision or
submitted with the appeal). Look carefully at revised plan numbers,
particularly if there have been a number of amendments.

e If there is a disagreement about the plans (eg which were before the LPA) ask
the parties to resolve the matter between themselves. Do not take part.in
any discussions and physically divorce yourself from the parties while any
discussions are going on. If the parties cannot resolve the dispute: write to
them via the Case Officer.

25 During the site visit:

Be polite - but make sure you are also firm and authoritative.

Never allow yourself to be left alone with any of .the parties

e The parties do not need to follow you around.._It can often be best to ask
them to wait at a particular point while you.see what you need to.

e Turn down all offers of hospitality.

e Politely avoid getting drawn into@ny conversations about the case or other
matters - remarks that may seem harmless could be misrepresented (for
example, avoid commenting.on how lovely the site is or the view).

e You can ask the parties.to confirm particular physical features which have
been referred to in written statements (for example a particular property or
tree or the location.of a Conservation Area or Green Belt boundary) - but
frame any questions neutrally.

e Ifitis necessary to check any measurements — ask the parties to do this and
to agree(the figure.

e Make-sure you take into account any mobility difficulties of those attending.

o ~If the weather is poor, check that the parties are content that you continue.
In extreme circumstances you may need to delay or abort the visit.

26 At the end of the site visit:

e Do not leave the site until you have seen everything you need to allow you to
write a robust and well-reasoned decision.

e It can be helpful to ask the parties if they are content that you have seen
everything and if there is anything else they wish to point out.

e Thank everyone and make sure you are the first to leave. Do not leave the
site with anyone else.
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27 See also the advice on site visits in ‘Human Rights and the Public Sector
Equality Duty’.

Transport

28 Wherever possible, it is best to use your own transport to travel to any
other sites that you have been requested to view. However, sometimes it
may be more practical to accept a lift - for example if there are a number
of sites and there are good reasons why the parties should accompany
you.

29 There may also be occasions where the appellant will need to arrange
transport - for example, where the site is very large or if it is a long
distance away from any roads and specialist 4x4 transport may be
required. Where possible, it is best to arrange this in advance.

30 If you accept a lift, you should ensure that you are accompanied by
someone representing the LPA and the appellant.

Representations and late evidence

31 You should firmly resist accepting any evidence or revised plans which you
may be offered at the site visit. This s to avoid any accusations of
unfairness. On the site visit, depending on the circumstances, you might
advise that:

e evidence should be submitted on time unless there are any exceptional
circumstances

e you cannot accept any-evidence on site

e if someone wishes to submit additional evidence they should contact the Case
Officer immediately to explain why late evidence is being submitted (however,
you should .not give any indication that it will be accepted)

32 There may. be cases where you have identified beforehand that a plan or a
document is missing (for example a full extract from the development
plan.or SPD). If so, in order to save time, you can request that the
relevant party provides you and the other main party with the missing
copy at the site visit. However, any such requests must be made via the
Case Officer and documented in writing. You would also need to carefully
explain this procedure to any third parties attending the site visit.

33 You can find further information in ‘The approach to decision-making’.
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Viewing the appeal site from a neighbouring property

34 Neighbours or interested parties will sometimes request that you view the
appeal site from nearby land or buildings. Case Officers will aim to flag
any such requests and the Charting Officer will then write to confirm when
your site visit will take place. Check that none have been missed.

35 The Procedural Guide - Planning appeals — England states that:

“arrangements will be made with individual neighbours where it is considered to
be necessary to view the site from their property.” (D.8.3). Paragraph C.8.3 for
Wales.

36 The Guide to taking part in planning, listed buildings and conservation
area consent appeals proceeding by written representations - England
states that:

“At the appeal site visit, the Inspector or his/her representative will decide if it is
necessary to view the site from your property” [ie a neighbouring property to the
appeal site]. If so, he/she will visit your property and you. will be required solely
to provide access. Where both the appellant and an LPA representative (and,
where appropriate, any interested person) were present at the appeal site visit
they will accompany the Inspector or his/her representative during the visit to
your property.” (9.4)

See the “Guide to taking part in planning appeals proceeding by written
representations — Wales” if appropriate.

37 If you are satisfied that you can properly judge the effect of the proposal
on neighbours from within the appeal site it is not essential that you visit
neighbouring sites (see Hallinan v SSE and Barnet LBC [1993] JPL 584).
However, it is good practice to look at the site from nearby land or
buildings if neighbours or third parties have specifically requested that you
do so - unless there are compelling reasons not to. If you have been
asked to view from a large number of neighbouring properties, you may
be able to agree to visit a representative sample.

38 At the start of your site visit:

e Make sure third parties who have requested that you view from their property
are present. If they are not present go and ring their doorbell®/knock at their
door.

¢ Note any requests to view and explain that you must be accompanied by a
representative from the LPA and the appellant (to ensure fairness). Check
that this is acceptable to the neighbour.

e If the neighbour refuses to allow the appellant or their agent onto their land -
would they allow you to go on their land unaccompanied? Would the other
parties be agreeable to this? Would the parties be able to have a clear view
of you from the appeal site or the road?

8 It is possible that an individual may rely upon a doorbell as an adaptive measure due to a
sensory impairment eg for a deaf person the doorbell may make lights flash or a device vibrate.
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e Explain when you will visit neighbouring properties. This will usually be after
you have inspected the appeal site. You can then suggest that the neighbour
returns to their property while you visit the appeal site itself.

39 You should not enter neighbouring land if the site owner/occupier or their
representative is not present, unless you have received advanced written
authority to do so. Consequently, if they are absent you will need to
consider:

e Can you see everything you need to from the appeal site (if necessary, go
back onto the site to double check)? If you cannot see what you need to, the
site visit will have to be re-arranged (through the Charting Officer). Explain
this to the main parties. In practice, this is likely to be a rare occurrence.

40 Chart provides a ‘calling card’ for Inspectors to use where they have been
asked to view the site from a property but the owner/occupier did not
answer. The card is not meant to be used as a replacement for calling
and clearly if everyone who needs to attend the site visit is present, then
the Inspector will advise those present as to what s/he will do and where
observations will take place from. Neither will the calling card replace any
of the Chart processes that are normally undertaken-after an Inspector
informs the office that s/he was unable to complete the site visit. A link
to the card is here for salaried Inspectors.

Third parties who request to attend the site visit

41 The Guide® for those taking part in appeals states that although the
appellant and LPA may sometimes both need to be present, there is
normally no need for other people to attend the site visit.

42 Nevertheless, it is not unusual for neighbours and other interested parties
to ask to attend. Any such requests should be flagged on the file.

43 At the site visit explain that third parties can only go on the appeal site if
the appellant agrees. This is because the site will usually be private
property with.no general right of access. In some cases there may also
be health and safety or insurance reasons why it would not be appropriate
for third ‘parties to go on to the site. If the appellant denies access, you
may need to explain to the third party that you have no power to compel
access. You can also reiterate that the purpose of your site visit is to see
the site and surroundings, that you cannot listen to any representations
and that you will be accompanied by the LPA. However, you can ask if
the third parties would like to draw your attention to any physical features
which they would like you to see while carrying out the visit.

Requests to view other sites in the area

44 Sometimes you will be asked to view other sites in the area, for example
where it is argued that similar developments have been carried out. The

® Guide to taking part in planning, listed building and conservation area consent appeals
proceeding by written representations — England - see 9.2 and 9.3
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extent to which you comply with such requests is for you to decide.
However, it is good practice to visit sites that are reasonably close to the
appeal site, if locational details have been provided which allow you to
find them without undue searching.

45 When visiting other sites:

e See the advice in ‘The approach to decision-making’ on ‘Natural justice -
fairness’ about what to do if the other site has not previously been referred to
in evidence.

e Seek the agreement of the parties that you can visit these sites
unaccompanied (or confirm that they are content that you carried out an
unaccompanied visit before you visited the appeal site).

e Remember that you must view these sites from a public place.

e Annex 3 of ‘The approach to decision-making’ provides further advice about
dealing with other developments and decisions as material considerations in
your reasoning.

Failure of a party to attend

46 If one of the main parties fails to attend.-an accompanied site visit:
e Wait for about 5 minutes to see if they-arrive.

e If they don't arrive, try to contact-them to find out if they are on the way (via
the Charting Officer or you can. ask the main party who is present to try to
contact them direct).

e Explain how long you can wait. You need to leave enough time to be able to
arrive at your next site visit on time having travelled safely.

e Wait separately from any parties who are present. Make any necessary
conversations ias brief as possible and do not get drawn into any discussions.

47 If the missing party cannot be contacted or cannot attend or would not be
able to-arrive in time - consider the following options:

e ~Could you carry out the visit unaccompanied - ie can you see everything
you need to from public land? If so, explain this to those present and ask
them to leave so you can carry out an unaccompanied visit

o If the appellant is present, you can go on to the appeal site provided they
give their permission. However, you will need to carry out the visit
unaccompanied and so will need to ask the appellant to wait inside or leave
the site.'® You will also need to ask any third parties to leave. The Procedural
Guide - Planning Appeals — England is sufficiently flexible to allow this course
of action. It states that: “In some circumstances we may deem it necessary
for the Inspector or his/her representative to be accompanied by both the
appellant (or agent) and a representative of the local planning authority, and,

10 This then becomes an ARSV - see ‘Householder, advertisements and minor commercial
appeals’ for more advice about this type of visit.
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where appropriate, interested people” D.8.7. The ‘Guide to taking part in
planning, listed building and conservation area consent appeals proceeding by
written representations - England’ states that “"On occasions, both the
appellant and the LPA’s representative will need to be present during the site
visit.” (9.2)

o If the appellant is not present and you need to go onto the appeal site it is
likely that you will need to abandon the site visit.!! If so, inform the Charting
Officer and return the file to the Case Officer with a note explaining the
circumstances. However, in some cases, the appellant may give oral consent
for you to go on the site over the phone (via the Charting Officer or the LPA
officer) — so allowing you to go onto the site unaccompanied. However, you
should only exercise this option if you are absolutely sure that permission has
been given and that it would be safe to go on the site unaccompanied...You
will then need to ask the LPA and any other parties to leave.

¢ Where the site visit is abandoned and requests have been'made to
view the appeal site from a neighbouring property you should explain to
the third party (visiting any third parties if they are not present) that the site
visit has been abandoned, and why, and that they will beladvised of the new
arrangements.

e Post-event actions - If you carry out the visit unaccompanied (ASV/ARSV to
USV) or because there was a change in procedure from ASV to ARSV you
must inform the Charting Officer so they can make a note on the Inspector
Scheduling System and the Horizon file.

48 If none of the parties attend:

e Check the file — are you in the right place at the right time?
o Is there another entrance to the site where the parties might be waiting?

e Contact the Charting Officer. Have there been any changes of which you are
unaware? Are the parties on the way?

Unaccompanied site visits (USV)

49 The parties to the appeal will not attend and you will not normally be able
to enter.the appeal site because you will not have the appellant’s
agreement to do so. You would normally only view the appeal site and its
surroundings from the road, a public right of way or some other public
vantage point, and would not normally go onto neighbouring sites. If you
decide that you need to access a neighbouring site in order to reach a
sound decision, you will need to abandon the site visit (see paragraph
50).

50 If you are unable to see everything you need to in order to reach a sound
decision you will need to abandon the site visit. You should inform the

11 See R. (on the application of Tait) v SSCLG [2012] EWHC 643 (Admin) - After considering the
letter sent to the Claimant, PINS guidance and existing case law, the judge found that it was
“clear practice” that when an accompanied site visit is undertaken there must be representatives
from both parties and that the Claimant had a legitimate expectation that the Inspector would
not undertake an accompanied site visit in her absence.
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Charting Officer straightaway. If it is possible for you to keep the case
you should keep the file (but remember to tell the Case Officer). If you
are advised that the case will be re-allocated to another Inspector you
should return the file to the Case Officer with a note explaining why an
accompanied site visit is required.

51 If you are approached by the appellant or neighbours during an USV,
briefly and politely explain the purpose of the visit, note that you cannot
listen to any comments or representations and that it is necessary for you
carry out the visit unaccompanied. Do not get drawn into conversation.
If they wish to make their views known, explain that they should write_ to
PINS.

Taking photographs

52 It is up to you to decide whether you want to take photostohelp you
remember the site. However, make sure that taking photos does not
distract you from looking carefully at what you need:to see when you are
on site. It should not be a substitute for your own.observations and on-
site assessment.

53 If you intend to take photos you should ask-the parties first (if it is an
ASV or ARSV) and make sure they have no objections. Tell the parties
that it is only to help you picture the site as an aide-mémoire. If you do
take any photos they should be kept-with your own notes. They could
be the subject of a Freedom of Information request.

Health and safety when carrying out site visits

54 The PINS Policy statement on health and safety is as follows:

The Planning Inspectorate is committed to the protection of the health safety and
welfare of all our employees, our customers, the public and all persons working
under the control of the organisation. Securing this commitment is an important
management.objective that contributes to business performance.

55 For salaried Inspectors information and advice is provided on the Intranet
about ‘health and wellbeing’. In particular, see the ‘Health and Safety
Training Guides’. This provides links to training modules and risk
assessments relating to the conduct of site visits, driving safely for work
and working remotely in safety. You may also find the RTPI Good Practice
Note on ‘Personal Safety at Work' helpful.

56 The Inspector guidance explains that you should carry out a ‘dynamic risk
assessment’ when undertaking site visits. This is because you have a
responsibility to take reasonable care for your own health, safety and
welfare as well as those around you who may be affected by your acts or
omissions.

57 For Non Salaried Inspectors, their companies or, in the case of NSIs who
are sole traders - the NSIs themselves, have responsibility for managing
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their own health and safety. In deciding what measures are necessary
NSIs may wish to consider the guidance for salaried inspectors set out in
the paragraphs that follow. Further information for NSIs is provided in the
General Terms and Conditions and in the NSI Notes.

58 Some key points to consider are set out below. When travelling to and
from site visits:

e Don't increase the risks from the normal hazards of driving by working or
driving for excessive periods of time. A working period of 10 hours in a day is
a reasonable maximum for Inspectors travelling to and from site visits by car.
If you cannot carry out your site visits in one 10 hour day then book an
overnight stay in a hotel and travel down the day before or split your site
visits over two days.

e Don't rush to get to site visits if you are late. Contact the Charting Officer to
let them know how late you may be so they can inform the parties. You
should always drive safely.

e Always consider postponing a journey when the weatheris bad. If so, contact
the Charting Officer so that they can inform the parties.

e If you feel it would be unsafe to use public transport or walk (perhaps
because of an inner city or remote location or-due to the time of day), it is
reasonable to use a taxi and to ask the driver to wait until you have
completed the visit. Remember to get a-receipt.

e If you use a hire car take time to familiarise yourself with the controls and to
adjust the driving position.

59 When carrying out the site wisit:

e Be aware of any advance warning of potential risks which have been placed
on the appeal file.or which are shown on the Chart page for the appeal. Might
you need any protective clothing/equipment?

e If you visit-a construction site, factory/warehouse, quarry, waste operations
site, nursing home, hospital or similar, always report to the site
office/reception and follow any health and safety instructions, including in
respect of personal protective equipment.

e ~Consider any risks and how you might deal with them. For example, are
there any hazardous buildings/structures? Is there any moving machinery or
vehicles? Will you be checking visibility splays at a junction or working on a
busy highway or one without pavements? Is there a possibility of animal
attack? What are the ground conditions? Are there any issues relating to bio-
security (for example, when visiting farms)2?

e Is any protective clothing necessary? Do you need a hard hat, high visibility
jacket or safety shoes/boots. Salaried Inspectors can order these from PINS
here.

e If you feel uncomfortable about the situation that you are entering into, do
not carry on with the visit or that part of it. This might involve circumstances

12 See the DEFRA publication on ‘Biosecurity Guidance to Prevent the Spread of Animal Diseases’
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where you are being asked to climb scaffolding, stepladders or go onto
unprotected roofs. Only carry out a site visit if you think it is safe to do so.

e Take shelter if the weather is bad.
60 When conducting site visits you will be working alone:

e Salaried Inspectors are provided with a lone worker protection system via a
mobile handset. Guidance on its use can be found on the ‘Health and Safety
Training Guides’ section on the Intranet.

e Itis good practice to tell someone at home where you are going and what
time you expect to be back. If this is not possible consider asking someone
else in PINS to fulfil this role. In addition, make sure you have phone
numbers for Chart and your line manager.

61 All Inspectors, whether salaried or non-salaried, should always report
accidents, dangerous occurrences or near misses to PINS. - This can allow
lessons to be learnt and may help prevent such problems arising in future.
To report an accident or potential incident, salaried Inspectors should fill
in the online form and inform your Sub Group Leader, or SIT. NSIs should
inform CMU.

Potentially violent parties procedure

62 The Inspectorate’s procedure on handling potentially violent parties is
summarised in the diagram below:

* Pins is made aware of a Potentially Violent Party

» Case officer/Line Managerinform H&S Team,
SGL/GM

O< * GM & H&S agree action/mitigation & notify
(.\} Inspector

o
QO
D e If mitigationsare notin place the Inspector should
seek further instruction or abort the event

63 The full procedure on handling potentially violent parties is provided in a
flow chart, available via this hyperlink.
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Introduction

1.

Inspectors make their decisions on the basis of the evidence before them:
Consequently, they may, where justified by the evidence, depart from the
advice given in this guide.

This advice relates mainly to the conduct of hearings in planning;
advertisement and listed building consent appeals, although the principles
set out may have wider relevance.

Further advice on the conduct of enforcement (s174) and-lawful
development certificate (s195) hearings can be found in the ‘Enforcement’
chapter of the ITM.

Advice about hearings relating to applicationsimade direct to the Planning
Inspectorate in respect of underperforming.authorities in England can be
found in PINS Note 44/2013r1 and in ‘Planning Applications Process:
Section 62A Authorities in Special Measures’. Please note that there are
differences in format and procedure when compared to s78 appeals.

Background

5.

Hearings were introduced in 1982 as an alternative to public inquiries. They
were originally known as‘informal hearings’ and are sometimes still
referred to in this way.

Hearings are inquisitorial. They can be thought of as a structured discussion
which is led by ‘the Inspector. The inquisitorial burden falls on the
Inspector.?

In contrast, inquiries are adversarial. The parties present their cases to the
Inspector and witnesses are subject to cross-examination. The inquisitorial
burden mainly falls on the opposing party rather than the Inspector.

Despite the differences, hearings are, nevertheless, a formal and structured
procedure.

Legislation and procedural guidance

9.

The statutory rules governing hearings are contained in the Town and
Country Planning (Hearings Procedure) (England) Rules 2000 (SI
2000/1626) (which have been amended on a number of occasions
subsequently).

! See Dyason v SSE & Chiltern [1998].
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10. Procedural guidance can be found in ‘Planning Appeals: Procedural Guide -
England’ and ‘Guide to taking part in planning and listed building appeals

proceeding by a hearing’.

The hearing process

11.

The hearing process is set out in the Rules and in the Planning Appeals:
Procedural Guide — England. In summary, it is as follows:

Process Timescale Rule

Appellant’s full statement of Provided with the Article 37(1).and
case, appeal form, all appeal (3) of SI
supporting documents and 2015/5952

the draft statement of Rule 6(1)
common ground

PINS gives notice that a As soon as is Rule 3A

hearing is to be held. The
date of the notice is the
‘starting date’

practicable

LPA send letter to interested
parties® telling them any
representations must be sent
within 5 weeks of the start
date

Within 1 week from
the ‘start date’

Rule 4(2)(b) and
Rule 6(3)

LPA sends questionnaire and
supporting documents to
PINS and appellant

Within 1 week from
the start date

Rule 4(2)(a)

Appellant sends full statement.|” As soon as Rule 6(1)
of case to each statutory practicable after the
party LPA have provided
details of statutory
parties as required by
Rule 4(1)
LPA sends full statement of Within 5 weeks of the | Rule 6(1A)

case to PINS and statutory
parties

start date

Appellant-and LPA ensure
agreed Statement of Common
Ground is sent

Within 5 weeks of the
start date

Rule 6A(1)(b)

Interested parties send any
representations

Within 5 weeks of the
start date

Rule 6(3)

LPA provides details about
hearing arrangements and
tells interested people

At least 2 weeks
before the hearing

Rule 7(5)(b)

Appellant sends a copy of any
draft planning obligation

At least 10 working
days before the
hearing

N.2.4 of
Procedural Guide
- Planning

2 The Town and Country Planning (Development Management Procedure) (England) Order 2015.

3 Any statutory parties and any other person who made representations about the application occasioning
the appeal. The term ‘statutory party’ is defined in Rule 2(1)
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Appeals -

England
Hearing takes place Normally within 10 Rule 7(1) states
weeks of the start ‘not later than 10
date, or the earliest weeks after the
date after which is start date, unless
practicable he [Secretary of
State] considers
such a date

impracticable’

Inspector makes decision The overall PINS
targets are:

80% within 14 weeks
100% within 26
weeks*

Objectives

12.

In accordance with the Planning Inspectorate’s Codeof Conduct and the
Franks Principles (See ‘Role of the Inspector’) yourhave three main
objectives when holding a hearing:

e To ensure that the evidence is thoroughly examined and tested to enable
you to reach a reasoned decision or.recommendation.

e To ensure all parties and interested persons have a reasonable
opportunity to participate and to have a fair hearing.

e To manage the hearing in-an effective and pro-active manner, making
efficient use of time.

Changing the procedure for determining an appeal

13.

14.

15.

PINS has the power (under s319(A) of the 1990 Act) to determine the
procedure by which appeals are decided®. The criteria for determining
appeals are.set out in Annex K of the Planning Appeals: Procedural Guide -
England. It.is important that appeals are dealt with by the most appropriate
procedure in order that the evidence can be properly understood and,
where necessary, tested.

The procedure can be changed by the Inspector and, where necessary,
should be. Ideally, this should take place before the hearing opens, but if
need be you can close a hearing so that an inquiry can be arranged.

Rule 11(3) states that if you decide that cross-examination is necessary,
you should consider, after consulting the appellant and LPA, whether the
hearing should be closed, then an inquiry held instead.
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Who is entitled to appear at a hearing?

16.

17.

18.

The appellant and any statutory party® are entitled to appear at the hearing
- Rule 9(1).

However, Rule 9(2) states that there is nothing in Rule 9(1) that shall
prevent you from permitting any other person to appear and such
permission shall not be unreasonably withheld. The starting point,
therefore, is that you should be prepared to hear from anyone who attends.
In doing so you should encourage collaboration between parties and the
avoidance of repetition.

A person who is entitled to appear may do so on his own behalf or may be
represented by another person - Rule 9(3).

Statement of common ground

19.

20.

Rule 6A requires the LPA and appellant to prepare an agreed Statement of
Common Ground within 5 weeks of the start date.

Advice on the content, form and purpose of the statement is provided in
Annex S of the Planning Appeals: Procedural Guide — England. The aim is to
ensure that the hearing focuses on the material differences between the
LPA and appellant.

Preparation before the hearing

21.

22.

When the hearing is entered into an inspector’s programme you should:

e Check that you should not be precluded from the case (See PINS
‘Conflict of Interest Policy’ and the advice in the Inspector Training
Manual chapter on-the Role of the Inspector)

e Check that the'case grading and any specialism are within your
competence:. You should inform the Case Officer within 2 weeks of being
notified that you have been scheduled to determine the case if it is not
an appropriate case for you to determine, giving reasons why

e Check that you are happy with the start time (usually 10am - although
you can suggest a later start time - say 11am - if this would allow you
to avoid the cost of an overnight stay).

e Sort out your travel arrangements and if necessary, book a hotel for the
night before. The Case Officer will ensure that you are informed of the
hearing arrangements within 2 working days of these being confirmed by
the LPA and will update you promptly of any changes.

Depending on your individual preference, you may not need a paper file
with all the documentation in and will be content to work predominantly
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23.

24,

25.

electronically. If this is the case, consider what, if any documents, you may
need in paper and let the Case Officer know so that only those documents
are printed out. Remember that the screen size is limited, and if you are
typing your notes that you may not be able to see what is being referred to
at the same time, so you may need a paper set of, for example, certain
plans or documents.

Any notes you make need to be retained after the decision has been issued
in line with the timescales set out in ‘the approach to decision making’.

At an early stage after your appointment you should:

e Check the venue, start time, and date. If it is not clear from the file you
can ask the case officer to check if the LPA will provide you with.a
parking space.

e Check that you should not be precluded from the case; for example,
because one of the parties is a relative or a close associate (see PINS
‘Conflict of Interest Policy’ and the advice in the Inspector Training
Manual chapter on the Role of the Inspector).

e Check that you have the letters of notification of the hearing - see
paragraphs 73 to 0 below for more information on what to do if there are
potential problems with the notification.

Nearer the day of the hearing carry out your detailed preparation:
e Read the documents systematically

e Are there likely to be any procedural problems (eg complaints about the
venue) - is it possible to resolve these in advance?

e Do you understandthe proposal and know which are the relevant plans?

e Are any documents missing (appeal notification letters, development
plan policies, SPD, Statement of Common Ground, conditions etc)? If so,
request them via the case officer (see below regarding any Pre-hearing
note). At this stage they may need to be e-mailed or brought to the
hearing (or both).

e Has reference been made to a planning obligation? If it is missing then
chase it up through the case officer.

e Who is likely to attend? Are any interested parties likely to want to
speak?

e Are there any procedural matters on which you might need to seek
clarification (eg the nature of the proposed development, amended
proposals, revised plans, which matters are reserved etc)?

e Identify the main issues. This will help you structure the hearing. Start
by looking at the reasons for refusal, the main parties’ Statements of
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26.

27.

Case and the Statement of Common Ground. See ‘The approach to
decision-making’ for further advice.

e Have any other matters been raised by interested parties? How will you
deal with them? See ‘The approach to decision-making’ for further
advice.

e Establish relevant development plan and national policy. Do you need to
consider whether the former is consistent with the latter or whether
policies are out-of-date? See ‘The approach to decision-making’ for
further advice.

e Prepare an ‘agenda’ comprising a list of items that you want to cover at
the hearing. It is up to you how detailed it is. This will depend-on the
nature of the case and what will be helpful to the parties ando you. See
Annex 1 for examples. If you have time it is helpful to ask the case
officer to send the agenda to the main parties before the'day of the
hearing.

e Prepare a list of questions you want to ask during the hearing in relation
to procedural matters, main issues, other matters, conditions (and
planning obligations, if relevant). These should be devised to help you
gain a better understanding of the case and to test the evidence.
Questions should be focused on the main issues and any relevant other
matters. Do not raise unnecessary side issues.

e Prepare your opening and closing remarks (see Annex 2 for some
examples)

e Prepare a list of features you want to see on the site visit (and add to it
during the hearing, as-necessary)

e Check the weather forecast and travel news before you set off in case
there might be problems

When leaving home for the hearing make sure you have everything you
need. See the checklist in Annex 3.

If you are intending to use your laptop/tablet ensure that it is fully charged
in case there is no nearby power supply.

Pre-hearing note

28.

29.

30.

If you have time it is often useful to send out a pre-hearing note to the
main parties. This can set out the agenda for the hearing itself, including
your initial identification of the main issues.

Such a note can also include queries you may have as to any procedural
matters, amended plans, or missing documents so that the main parties
can arrange for them to be responded to at the hearing more efficiently.

It is useful to ask the LPA to put this note on its website. Interested parties
can often register for ‘alerts’ on LPA websites when new information is
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posted on a case so that they can also be made aware of it prior to the
hearing.

Pre-hearing visit to the site and venue

31. It is good practice to carry out an unaccompanied site visit before the
hearing. This can be done the day before the hearing, or on the morning
before if you have time. Alternatively, you may be able to visit on an earlier
day (for example, if you are carrying out site visits nearby).

32. Be discreet. You can only view the site from publicly accessible land. If you
are approached by anyone explain your purpose as briefly as possible:
Politely, but firmly, decline any attempts to involve you in conversation.

33. The advantages of a pre-hearing visit are that it can:

show the parties that you know the site

help you to follow and understand site specific evidence

help you ask informed questions

ensure that you know where the site is and how_ to get there from the
hearing venue

AWNHBE

34. However, pre-hearing site visits are not always essential - for example, if
relevant features cannot be seen from public'land, there are no issues
regarding the wider area and you are confident of finding your way to the
site.

35. When you are unfamiliar with the area, it can be helpful to visit the hearing
venue beforehand so that you know how to find it and where to park.

The day of the hearing

36. Aim to arrive at the venue around 45 - 60 minutes before the hearing
opens. This will allow you to:

e ensure the room is suitable for the hearing. Subject to there being
sufficient. room for the public the best option is a small committee or
meeting room where all the participants can sit around a large table or
series of tables. Council chambers are less suitable unless the
arrangements allow the participants to sit reasonably close to each
other. If the room is unsatisfactory, or requires furniture to be moved,
return to the reception and request changes. See in particular
paragraphs 8 to 14 and 27 of ‘The venue and facilities for public inquiries
and hearings’ on Gov.uk

e check the room is suitable in terms health and safety requirements. See
Annex 4 for a checklist. What are the procedures if an alarm should
sound? You may be able to ask the person showing you to the room or
at Reception. If they do not know, ask the Council when opening.

e check that the room will be accessible. See paragraph 7 of ‘The venue
and facilities for public inquiries and hearings’. This explains that LPAs
are responsible for ensuring that venues are accessible, but this does
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37.

not absolve inspectors of responsibility. It states that if you consider the
facilities to be unacceptable you will adjourn until a more accessible
venue is provided

e check that water will be available for all. You can accept the offer of
tea/coffee if it has been provided for all participants

e if you are intending to use your laptop/tablet ask for any necessary wi-fi
codes and login your device. If this proves not possible set up your
mobile phone as a ‘hot-spot’. Find the nearest power socket and, subject
to health and safety considerations relating to cables, ensure that there
is a power supply to where you will be sitting

e in the case of one day hearings, there is no requirement for LPAs to
provide a retiring room during the hearing, although some may still do
so. However, you can ask if there is somewhere you can wait away from
the parties.

Once you have set out your papers and name plate it'is best to leave the
room so that you are not left alone with just one of the parties. If some of
the participants arrive whilst you are setting up_you should ask them to wait
outside until you have finished. It is best to take your own notes with you.
Avoid getting involved in any discussion. If. anyone wants to engage you in
conversation about the appeal, ask them to raise it once you have opened
the hearing. However, you can deal with matters relating to the hearing
venue.

Opening the hearing

38.

39.

40.

41.

42.

43.

Return to the room a few minutes before the hearing starts.

While you wait to formally open the hearing you can use the time to power
up your laptop/tablet, check the main parties are present, distribute the
agenda, circulate the attendance sheet and encourage all those who intend
to speak to sit around the table (or to sit where they will be able to
participate).

Open the hearing at the appointed time. Use the clock in the room (if there
is oneand it is reasonably accurate).

Your opening should be delivered in a confident and purposeful manner.
Look up and avoid undue reference to your notes/screen. The aim should
be to set the scene for the discussion and to keep the opening as short as
possible.

An example of an opening is provided in Annex 2. However, it is not
prescriptive and can be adjusted to suit your own style and the case,
provided that you cover the essential items.

The standard hearing format is set out in the example agendas in Annex 1.
It is usually best to deal with procedural and factual matters first before
moving onto a discussion of the main issues, other matters and then
conditions. Costs applications should be heard at the end.
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44,

The essential items to cover in your opening include:

¢ Preliminary matters - Check that everyone can hear you. Set out the
appeal before you (address and description of development) and that you
have been appointed by the Secretary of State

e Appearances - take the names of those who intend to speak. It is not
necessary to take the names of people who intend only to observe. However, if
they subsequently decide to speak, you will need to remember to record their
names so that they can be listed in your decision

o Attendance sheet - it is best to ask everyone who attends to fill this in.and to
start a new sheet on the second day, of two day hearings (it can help with
complaints relating to attendance)

¢ Housekeeping - timing of breaks, emergency exits and procedures, make sure
mobile phones will not disturb the proceedings (see below for more information)

¢ Filming and recording - you should ask if anyone intends to film or record the
event (see separate section below for further information)

¢ Notification letters - make sure that you have a-copy of the Council’s letters
of notification of (1) the appeal and (2) the time, date and place of the hearing.
It is best to secure these at the start of the hearing before any discussion takes
place (in case they were not sent or were.incorrect and the hearing has to be
adjourned). See below for further advice if there is a problem

¢ Representations - note those you have received and, if necessary, allow the
main parties to check they have the same copies

e Site visit - make preliminary;arrangements - see further advice below

¢ Conditions (and any planning obligation) - explain that there will be a
discussion about conditions (and planning obligations, if relevant) but that it will
be without prejudice to the outcome of the appeal

e Costs - explain‘that you are not inviting any costs applications but, that if there
are any, theyshould be made at the venue before the site visit. Note any
applications for costs already received. (see the Costs Awards ITM chapter). For
further-advice, see below

¢ Procedural matters - seek clarification on anything which is uncertain (eg the
description of development or, in outline applications, which matters are
reserved)

e Plans - clarify which plans were before the LPA when it made its decision and
the status of any other plans (superseded, illustrative or submitted with the
appeal?). If revised plans were submitted with, or during the appeal process,
you will need to explain how you intend to deal with them

o Late evidence (if there is any) - explain your approach; are you accepting it?
(see separate section below for further advice)

¢ Main issues - Rule 11(4) states that, at the start of the hearing, you will
identify what are, in your opinion, the main issues to be considered and any
matters on which further explanation is required. Ask the parties if they agree
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with your identification of the main issues. If there is disagreement, ensure any
additional issues are added to the agenda where necessary

o Discussion - make it clear to participants that the hearing will take the form of

a structured discussion which you will lead and that there is no need for anyone
to repeat comments which have already been covered by other participants’

e ’'Procedural matters’, ‘Plans’ and ‘Late evidence’ are best dealt with prior to main

discussion. More information is provided on these issues below and in ‘The
approach to decision-making’

The ‘inquisitorial burden’

45,

In a hearing, the Inspector has responsibility for examining the evidence. At
the end of the hearing you must be satisfied that all the points needed to
make a properly informed decision have been adequately tested. See
Dyason v SSE & Anor [1998]:

“Planning permission having been refused, conflicting propositions and
evidence will often be placed before an inspector on appeal. Whatever
procedure is followed, the strength of a case can be determined only upon
an understanding of that case and by testing it with reference to
propositions in the opposing case. At a public local inquiry, the Inspector,
in performing that task, usually has the benefit of cross-examination on
behalf of the other party. If cross-examination disappears, the need to
examine propositions in that way does not disappear with it. Further, the
statutory right to be heard is nullified unless, in some way, the strength of
what one party says is not only listened to by the tribunal but is assessed
for its own worth and in relation‘to opposing contentions.”

“There is a danger, upon'the procedure now followed by the Secretary of
State of observing the right to be heard by holding a “hearing”, that the
need for such consideration is forgotten. The danger is that the "more
relaxed” atmosphere could lead not to a “full and fair” hearing but to a
less than thorough examination of the issues. A relaxed hearing is not
necessarily a fair hearing. The hearing must not become so relaxed that
the rigorous examination essential to the determination of difficult
guestions-may be diluted. The absence of an accusatorial procedure
places.an inquisitorial burden upon an Inspector.”

46. However, while you have a duty to conduct an inquisitorial hearing, you are

entitled to rely on the case put forward by a professionally represented
appellant. There is no need for you to root out a case which an appellant
had failed to put, especially when represented. (Francis v First SoS & anor
[2008]). The same principle applies to the case put forward by the LPA.

A *fair crack of the whip’

47.

It is important to make sure that everyone has the chance to consider and
comment upon evidence which you might rely on in making your decision.

7 Guide to taking part in planning, listed building and conservation area consent appeals proceeding by a

hearing - England (paragraph 13.5).
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Consequently, all potentially important issues should be identified and
discussed at the hearing. If necessary, this may involve allowing an
adjournment so that the relevant party (or parties) can consider their
response. This could apply if:

e one party raises a hew argument or introduces new evidence

e you raise an issue which is not contested or has not been mentioned or
has only been mentioned in passing (and so which the parties could not
reasonably expect you to rely on).

48. This was addressed in: Castleford Homes Ltd v SSETR [2001] as citedin
Van Dem Boomen & Anor, R (on the application of) v Ashford Borough
Council & Anor [2007]:

“Did the claimant have a 'fair crack of the whip?' [ie a fair chance or
opportunity]. Was the claimant deprived of an opportunity'to present
material by an approach on the part of the Inspector which he did not and
could not have, reasonably have anticipated?”

“It is obviously helpful if an Inspector does flag up issues which the
parties do not appear to have fully appreciated-or explored. The point at
which a failure to do so amounts to a breach of the rules of natural justice
and becomes unfair is a question of degree, there being no general
requirement for an inspector to reveal any provisional thinking. It involves
a judgment being made as to what is fair or unfair in a particular case.”

49. And also in Edward Poole v SSCLG & Cannock Chase DC [2008]:

If a party to an inquiry reasonably believes that a matter which was in
dispute has been dealt with by way of agreement in a statement of
common ground, it.may well be unfair to allow the apparently agreed
issue to be reopened without giving the party a proper opportunity to
address the issue, if necessary, by calling expert evidence.

It is essential-that Inspectors recognise that if they do intend to depart
from what.is the agreed position between the principal parties, it may be
necessary to accede to applications for adjournments to enable the parties
to address the (now disputed) issue or issues properly by way of expert
evidence.

Running the hearing discussion
50. Some general points:

e Be authoritative, firm and proactive - make it clear from your demeanour
and approach that you are in charge (but without appearing arrogant or
dismissive).

e You should always lead the discussion - prevent the parties becoming
involved in a dialogue between themselves as far as possible — however,
you can allow one party to put a question to another if you feel this
would be helpful.
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51.

Cross examination should not be permitted, unless you consider it is
required to allow a thorough examination of the main issues - Rule
11(2). However, in that case you may wish to consider whether the
appeal should be heard by means of an inquiry.®

Unrepresented appellants may not be familiar with hearings - you may
need to take steps to ensure that they are engaged and are put at ease.

Involve interested parties and make sure they can have their say (they
may have concerns which are not shared by the LPA) - don't let the
hearing become a 3 way event between the appellant, LPA and you - ask
the main parties to explain any planning jargon or technical terms.

Do not allow one party to dominate the proceedings.

Maintain firm control — stop any distracting, disruptive or disrespectful
behaviour quickly.

Keep the proceedings moving on at a reasonable pace = encourage
participants to focus on the matter at hand and politely halt any
repetitious contributions.

Seek to avoid any indication of apparent bias (see The Role of the
Inspector).

In order to successfully take on the ‘inquisitorial burden’ consider the
following:

Try to get the parties to agree‘on factual matters and then focus on the
key differences between them.

Make sure you understand the evidence and the parties’ position on it,
particularly where-it.is technical or complex (for example noise, traffic, 5
year housing supply, financial viability) - seek clarification where
necessary.

Make sure you explore everything you might later rely on in your
decision. ~you must raise any substantive matters that the main parties
have not fully covered in their statements of case.

If someone disagrees with an acknowledged expert on a subject - ask
them to explain why they have reached that view.

Ask the main parties to respond to important points made by the other
party.

If the LPA confirms that it no longer wishes to defend a reason for refusal
- ask them to explain their reasons and allow interested parties to
comment.

8 See the section on ‘Changing the procedure for determining an appeal’ in ‘Role of the Inspector’ and

paragraphs 13 to 14 above.
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e Phrase your questions neutrally. Try to keep them short and simple. Only
ask one question at a time.

52. You will be seeking to understand the impact and planning consequences,
of a proposal. In doing so you will need to consider how the arguments
made by the parties stand up when tested. The burden of proof generally
lies with the party who made the point. Examples of questions you might
ask include:

e Which development plan policies are relevant? Are they consistent with
the Framework/PPW? Does the proposal comply with policy? What is the
aim of the policy?

e Would the proposal cause harm? For example - How should the character
and appearance of the area be defined? Would the building fit\in or would
it appear incongruous in relation to its surroundings? Why? -Where would
it be seen from? Could any potential harm be overcome by conditions?

53. You should not:

e make the case for any of the parties
e ask ‘leading questions’ (which indicate what the answer might be)

e say anything that might indicate you-agree with one party on a contested
issue.

54. You will also need to deal with:

e Conditions - these are usually best discussed as a separate item after
the main issues and other matters have been dealt with (although they
may also be directly relevant to the discussion about a particular main
issue or other matter). You will need to consider whether the suggested
conditions meet-the 6 tests in paragraph 55 of the Framework?®, even if
they have been agreed by the main parties. Consider any conditions
which have emerged during the hearing discussion or have been
suggested by interested parties. Remember that for most appeals the
written consent of the applicant to the imposition of pre-commencement
conditions is required. See ‘Conditions” ITM chapter and PINS Note
13/2018r2 ‘Pre-Commencement Conditions: S100ZA, Town and Country
Planning Act’ for further advice.

e Planning Obligations - this could be covered either as a separate item
or as an integral part of the issue to which it relates. You will need to
assess whether the obligation complies with the 3 tests in paragraph 56
of the Framework!® (and CIL Regulation 122 if relevant) and whether it
would be effective. See ‘Planning Obligations’ for more advice.
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55.

There are two conventions which have previously been applied in hearings -
that the appellant should have the last word and that the main parties
should be invited to make final or closing comments. However, neither is
specified as a requirement in the Rules or in Planning Appeals: Procedural
Guide - England. You are not obliged to follow these conventions and you
should only request this if it would be helpful.

Hearing site visits

56.

57.

58.

59.

60.

61.

Under Rule 12 you have two options:

e Leave the hearing open so that discussion can take place on site (ie
adjourn the hearing in the venue and resume it on the appeal site).

e Close the hearing at the venue and conduct a conventional site visit.

You should only leave the hearing open and allow discussion-at the site visit
if all the following criteria are met:

e A discussion on site would be helpful.

e You can ensure that all parties present at the hearing would have the
opportunity to attend the adjourned hearing (ie on the site) and that no
party would be placed at a disadvantage.— Rule 12(1)(a)&(b) [for
example, a party might be disadvantaged if they are unable to hear or
participate in the discussion — you will need to ask if the appellant will let
all relevant participants onto their land].

e The LPA, the appellant or.any statutory party has not raised reasonable
objections to it being continued at the appeal site - Rule 12(1)(c).

e Conditions on site will be suitable for discussion and note taking (this
may depend on the weather and noise environment).

Even if you do leave the hearing open it is best to advise the parties in your
opening that they should make their main points at the hearing venue.

If the hearing is not adjourned to the appeal site, Rule 12(2) allows you to
inspect the site during the hearing or after its close. Usually, you will visit
the site after the hearing has closed. However, you might wish to visit it
during the hearing if:

e an earlier site visit is necessary to help you understand the discussion

e the hearing is unlikely to be completed before it goes dark (ie in mid-
winter).

If you carry out a site visit during the hearing or after its close, Rule 12(3)
requires that you ask the appellant and LPA whether they wish to be
present.

Rule 12(4) requires that:
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e where you intend to carry out an accompanied site visit, you will
announce the date and time during the hearing

e the site visit will be carried out in the company of the appellant and LPA
(where either have requested they wish to be present)

e at your discretion, you may also be accompanied by any other person
entitled or permitted to appear at the hearing who is appearing or did
appear at it.

Late evidence - before or during the hearing

62.

63.

64.

65.

Rule 11(9) states that you may allow any person to alter or add to their full
statement of case. Rule 11(11) allows you to take into account any. written
representation or evidence or any other document received by you before
the hearing opens or during it (provided that you disclose it-at'the hearing).
Rule 11(7) allows you to refuse evidence where it would be irrelevant or
repetitious. However, the Rule states that if you refuse to-permit oral
evidence, the person may submit the evidence in writing before the close of
the hearing. In line with the Inspector & Case Officer/Team Leader
responsibilities, you should respond to any queries from the Case Officer as
to whether late evidence received before the hearing should be accepted
within 3 working days of the date of the query.

It is best to establish early on if anyone intends to submit new evidence or
documents. If you do accept them, this allows everything to be copied and
exchanged at the outset and any need for an adjournment to be
considered. This will help avoid further disruptions to the hearing.

If you are offered late evidence you will need to decide whether to accept it.
The Planning Appeals: Procedural Guide — England in E.9.1 to E.9.5
provides advice and states that:

e no-one should attempt to “get around” the rules by taking late evidence
to the hearing - E.9.1

e late evidence will only be accepted “exceptionally” - E.9.3 (this might for
example, include, where relevant, a recent decision on a similar
development, a recent appeal decision or a change in development plan
or national policy — see Annex B to the Procedural Guide on ‘Can there
be new material during an appeal?’. More advice is provided in ‘The
approach to decision-making’)

Planning Appeals: Procedural Guide — England states in E.9.3 that before
deciding whether, exceptionally, to accept late evidence, you will require:

e an explanation as to why it was not received by PINS in accordance with
the rules; and

e an explanation of how and why the material is relevant; and

e the opposing party’s views on whether it should be accepted.
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66.

67.

68.

69.

70.

It goes on to state in E.9.4 that inspectors will refuse to accept late
evidence unless fully satisfied that:

e itis not covered in the evidence already received; and
e it is directly relevant and necessary for their decision

e it would not have been possible for the party to have provided the
evidence when they sent PINS their full statement of case; and

e it would be procedurally fair to all parties (including interested people) if
the late evidence were taken into account

In practice, inspectors tend to accept late representations having regard to
the rules of natural justice (whilst warning of the risk of costs-and allowing
an adjournment where necessary). In the context of a hearing and before
the evidence has been heard, it can be difficult to make an informed
decision about the potential relevance of the representation to your decision
although an explanation can be sought and the document skim read either
in whole or in part if that would assist. Nevertheless, acceptance can often
be the most prudent action to take. In any event, the overriding
consideration is to be fair to all parties.

If you accept late evidence, you should advise about the possibility of a
costs application being made.

If you decide to accept late evidence, you will need to make sure that both
you and the other main party (and potentially other interested parties) have
the chance to read and understand it. You should seek the views of the
parties on this. You have .3 main options:

1. If the new evidence is straightforward it may be possible to avoid
adjourning or, alternatively, you and the parties may be able to read it
during a short-comfort break or over lunch.

2. If the evidence is more substantial, you might need to adjourn for a
specific'period (say 30 minutes) but still resume on the same day.

3..If the evidence is complex, substantial and/or technical you might need
to adjourn to another day. This could be the case if one of the parties
might reasonably wish to seek advice from an expert.

The same principles apply if an interested person requests that you accept
late evidence.

Amended plans and proposals

71.

If amended plans have been provided with the appeal or during the appeal
process, you will need to decide whether you intend to determine the
appeal on the basis of these plans or those which were before the Council
when it made its decision. You should seek the views of the main parties
and any interested persons.
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72. You will need to decide if accepting the revised plans would deprive those
who should have been consulted on the changed development of the
opportunity of such consultation (ie the ‘Wheatcroft Principles’). Further
advice is provided in Annex 1 to _the ITM chapter entitled ‘the approach to
decision-making’, and Annex M of the Planning Appeals: Procedural Guide -
England?Z.

Notification letters

73. There should be 2 notification letters: the first about the appeal and the
second about the hearing. Check that the copies of the letters you receive
from the LPA are correctly dated, relate to the appeal and have been sent
to the correct people. If the second letter about the hearing is not on the
file, get the Case Officer to check it was sent as this could avoidadjourning

a hearing having travelled to it; re-scheduling may be necessary (see
below).

74. Rule 4(2)(b) requires that:

The local planning authority shall ensure that-within 1 week of the
starting date any (i) statutory party; and (ii). other person who made
representations to the local planning authority about the application
occasioning the appeal, has been naotified in writing that an appeal has
been made and of the address to which and of the period within which
they may make representations to'the Secretary of State.

75. Rule 7(5) states that:

“The Secretary of Stateimay in writing require the local planning
authority to take one or both of the following steps - (a) not less than 2
weeks before the date fixed for the holding of a hearing, to publish a
notice of the hearing in one or more newspapers circulating in the
locality in which the land is situated; (b) to send a notice of the hearing
to such persons or classes of persons as he may specify, within such
period as‘he may specify.”

76. If the correct notification has not taken place you will need to decide
whether to adjourn the hearing to another date in order to allow it to be
carried out. You will need to do this if you consider that there is a
significant risk that the interests of an interested party would be prejudiced
because they did not know about the appeal, only found out about the
appeal 2 weeks before it was due to take place or were not notified or given
little notice of the hearing. Seek the views of the parties at the hearing and
consider the circumstances.

Note taking

77. You need to record the discussion and your notes will probably be the only
record of what took place. However, you do not need to keep a word by
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78.

79.

80.

word account. Instead focus on the main points made, particularly those
which have not previously been set out in writing. If necessary, you can ask
the parties to slow down or repeat a point if you wish to make sure you
record it accurately.

You need to strike the right balance between engaging with the parties and
taking notes.

A more thorough note will be needed if a costs application is made orally
(see below).

Bear in mind that your notes may subsequently be disclosed, for example,
if a request is made by one of the parties. See the ITM chapter on *the
Approach to Decision-making’ on the retention of notes.

Costs applications

81.

82.

83.

84.

National guidance on the award of costs is provided in the Appeals section
of the government’s ‘Planning Practice Guidance’.*? All costs applications
must be formally made before the hearing is closed?3.

Regardless of whether you close the hearing before or after the site visit,
any application for costs is best heard in the venue. It is not advisable to
try and hear a costs application on site and it is best to avoid the
inconvenience of having to return to the hearing venue.

If the costs application has been made in writing:
e does the applicant intend to'add anything to it, orally?

e has the written application been provided beforehand to the other party
and to you? If not; ensure copies are provided and, if necessary, allow an
adjournment for both you and the other party to read it

e (if it was provided beforehand) has the other side responded to it in
writing? If so, do they have any further response? If they have not
prepared-a written response, they should be given the opportunity to
respond orally

e . where both you and the parties have had adequate opportunity to read
and understand the application and any response, these do not need to
be read out

If the costs application is made, or added to, orally, the other side should
be given the chance to respond and the applicant should then be given the
chance to respond to any new points.

13 In England, see the Planning Practice Guidance ID 16-035-20161210 “All costs applications must be

formally made to the Inspector before the hearing or inquiry is closed, but as a matter of good practice,
and where circumstances allow, costs applications should be made in writing before the hearing or
inquiry. Any such application must be brought to the Inspector’s attention at the hearing or inquiry and
can be added to or amended as necessary in oral submissions.”
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85.

In some cases, it may be reasonable, in the interests of fairness, to allow
an adjournment so that a response to a costs application can be prepared.
That adjournment should usually be short in length given that the costs
regime should be well understood and the response should usually be given
by one of the hearing participants rather than by someone who had not
previously been present.

86. If the costs application and response is made orally, you will need to take a
full note. Ask the parties to proceed at a steady pace.

87. Clarify whether the application is seeking a full or partial award. If partial,
then what for? Intervene to seek clarification if need be.

88. If both parties make applications these should be heard one after the other.

89. If the hearing is adjourned to another day, then any costs applications
should be heard at the end of the resumed event.

90. For further advice on costs awards in planning appeals-dealt with by
hearings, please see the ITM chapter on Costs Awards.

Adjournments

91. Try to keep adjournments to the minimum necessary.

92. However, short adjournments may be necessary and can be helpful. For
example:
e if it would be reasonable to allow a party to read new evidence and to

prepare their response (or if you need to read it)

e to allow the parties to discuss and seek agreement on a particular matter

93. Adjournments may;be requested by the parties or offered by you.
Remember that .unrepresented appellants may not be aware that they can
ask for an adjournment.

94. All adjournments must be to a definite time and place. This should be

95.

announced before adjourning. After an adjournment the hearing is
‘resumed’.

When you return home, e-mail the Case Officer (via the casework team
mailbox) and the casework Team Leader (via their personal mailbox) at the
same time. You should:

include wording for the Case Officer to write to the parties to explain
what has happened and what the next steps will be and;

ask the casework Team Leader to adjust your programme to
accommodate the reconvened date.

Closing the hearing
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96. You may be asked when your decision will be issued. It is best to refer to
the standard target time for that type of casework.

97. Before you leave the venue, it is good practice to check that everyone has
said what they want to, that all matters have been covered and that you
have received all necessary documents, including the attendance sheet.

98. Remember to close the hearing (either at the venue or the site visit).
After the hearing - late evidence or unforeseen circumstances

99. In transferred appeals, Rule 14(2) states that you may disregard any
written representations, evidence or documents received after the ‘hearing
has closed. However, if, after the close of the hearing, you propose to take
new evidence into account which was not raised at the hearing'you shall
afford those entitled to appear at the hearing with an opportunity to make
written representations or to ask for the re-opening of the hearing — Rule
14(3). In line with the Inspector & Case Officer/Team Leader
responsibilities, you should respond to any queries from the Case Officer as
to whether late evidence received after the hearing should be accepted
within 3 working days of the date of the query.

100. Rule 14(4) allows you to re-open the hearing if you think fit and states that
you shall do so if requested by a person entitled to appear at the inquiry
when the circumstances in Rule 14(3) apply.

101. In some cases, unforeseen issues ‘may arise after the hearing has closed
but before you have made your decision. This could include a change in
national or local planning policy or a relevant appeal decision.!* These
issues may be brought to your attention by one of the parties or they may
be apparent to you for other reasons. In either case, if the issue is one
which might reasonably have a bearing on your decision, you should:

e accept the evidence offered (or proactively raise the issue) and allow the
parties to comment in writing

e consider. if the hearing should be re-opened.

102. The requirements in respect of non-transferred appeals are set out in Rule
15. Further advice about late representations and evidence can be found in
the ITM Chapter on the approach to decision-making.

After the hearing — writing your decision

103. Your approach to writing the decision is likely to be similar to cases
considered by written representations. However, if a specific point was only
raised at the hearing or if particular matters were agreed, then this should
be mentioned.

14 In Wainhomes v SSCLG [2013] EWHC 597 the issue of 5 year supply was central. The Inspector
declined to consider two recent appeal decisions. However, these decisions dealt with the same issues
and might have caused the Inspector to reach a different conclusion. Consequently, they should have
been taken into account.
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104. At the end of your decision you will need to add lists of:

e appearances (the attendance sheet provides a useful double check on
spellings of names)

e any documents, plans and photos handed to you during the hearing as
evidence.

105. The attendance sheet and the Council’s letter(s) of notification should not

be listed as documents

Rulings

106. You may be asked to make a ruling (although the party making the request

107.

108.

may not have used the term ‘ruling’). This might for example,-be about
whether you will accept new evidence or revised plans. If so, ask each
party, in turn, for their views. Give yourself sufficient time to consider the
points made. If necessary, adjourn for a short period. Keep a careful note
of any discussion and the conclusions you reached.

It may not always be necessary to make a ruling at the hearing. For
example, if there is an unresolved dispute as to whether an application is
for 10 or 12 dwellings, it might be possible .to examine both possibilities at
the hearing and to resolve the dispute’in your decision letter.

See the ITM chapter on Inquiries for more information on rulings.

Legal representation

109.

Rule 9(3) allows that a person who is entitled to appear may be
represented by another person. It is up to the party to decide who
represents them and this may be a solicitor or barrister. However, this
should not affect how you run the hearing. If necessary, you can remind
the parties that there will be no cross examination and that any questions
should be put through you.

A main party is not present, or someone is taken ill

110.

111.

112.

If. ane of the principal parties is not present at the appointed time, open the
hearing. Establish who is there and explain the position. It is possible that
the person is ill, that they have been delayed while travelling or that they
have gone to the wrong venue.

If the appellant is missing, ask the LPA to try to contact them. If the LPA is
not present, ask the appellant to try to contact them. If the appellant/LPA
does not have the contact details, adjourn, phone the office and ask the
Case Officer to try and contact the missing party.

Adjourn initially for 15-20 minutes. More than one adjournment may be
needed to establish the position. If it is feasible, allow a reasonable period
of time for the missing party to arrive so that the hearing can continue on
the same day.
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113. If there is no prospect of the missing person attending and you have no
reason to believe that they have behaved irresponsibly, explain that you do
not intend to continue with the hearing without one of the principal parties
present (because to do so could be unfair).

114. In most cases the first preference will be to try to rearrange the hearing.
Explain that you will not be able to arrange a new date as one of the main
parties is missing and that the office will be in contact subsequently.
Adjourn the hearing. When you return home, e-mail the Case Officer (via
the casework team mailbox) and the casework Team Leader (via their
personal mailbox) at the same time. You should:

e include wording for the Case Officer to write to the parties to explain
what has happened and what the next steps will be and;

e ask the casework Team Leader to adjust your programme to
accommodate a reconvened date.

115. If exceptionally, you consider that it might be possible to carry out the case
by the written representations procedure, you should first seek the views of
those present. If there is support for this view, and you consider it
reasonable in the circumstances, close the hearing and carry out the site
visit (but this will only be an option if the-site visit can be done
unaccompanied). On your return home, contact the Case Officer who will
write to the parties.

116. If you consider that one of the parties has acted irresponsibly or
unreasonably — see the advice/in the ITM Chapter on Inquiries.

117. If one of the principal parties falls ill during the proceedings, you may need
to adjourn the hearing, including if necessary, to another day. This will
depend on the severity of the illness and the demands of the event. The
same will apply ifiyou fall ill.

118. If the hearing is to be re-arranged, you should hear any application for
costs at the end of the re-arranged hearing.

119. If you-subsequently intend to complete the case by the written
representations procedure, it is possible that before you close the hearing,
one of the parties may indicate that they wish to make an application for
costs. If so, you should hear this. You should then prepare a report on the
costs application. The report and appeal file should be forwarded to the
Costs and Decision Team when the appeal decision has been issued. The
Costs and Decision Team will complete the costs process and make the
costs decision.

Withdrawal of the appeal
120. If this happens on your arrival at the event you do not have to formally

open the hearing. However, the withdrawal of the appeal must be
confirmed to you there and then in writing. You should also ensure that any
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121.

122,

123.

interested parties arriving for the hearing are made aware that it has been
withdrawn.

If the hearing has opened, the appellant can withdraw the appeal verbally
as long as it is announced to the hearing.

If the appeal is withdrawn during an adjournment to a different day the
hearing can be closed in writing. You will need to make sure all parties are
informed. However, if the appeal is withdrawn very close to the day of
resumption, it may be necessary to resume the hearing briefly and then
close it in person.

If any party seeks to apply for costs, refer them to the Award of Costs
section of the Planning Practice Guidance’®. This advises that any
applications should be made to the Inspectorate’s Costs and Decisions
Team within 4 weeks of receiving confirmation that the appeal has been
withdrawn.

Challenges to the validity of the appeal or application

124,

125.

Listen to the arguments put to you. Unless the interests of a party have
been seriously prejudiced you should continue with the hearing. A breach of
the Rules does not itself invalidate the proceedings or require redress. If
no-one is at a disadvantage, the breach is unlikely to be serious.

If objections persist you may need to advise the person making them that,
although you intend to continue with the hearing, they may also make their
concerns known by writing to the office straightaway.

Filming and recording

126.

127.

The presumption is that filming and recording will be allowed. You should
ask if anyone intends to film or record the event. If so, check that everyone
is comfortable with:this (for example, they may not wish to have their faces
shown or voice recorded). If there are concerns, you can ask that
filming/recording is restricted to certain angles. It is unlikely to be
appropriate to film children or vulnerable adults even if no objections are
raised. If filming/recording does take place, ask that it is carried out
responsibly.

If filming or recording goes ahead, make sure that it is not disruptive or
distracting, that it does not discourage anyone from participating and that
there are no safety problems (for example, trip hazards or access
obstructions). It is for you to decide whether filming or recording would be
acceptable. However, the general principle is that it should be allowed.!®

6 The Procedural Guide - Planning Appeals — England advises that "Provided that it does not disrupt

proceedings, anyone will be allowed to report, record and film proceedings including the use of digital
and social media”. (3.5.1) and that “If anyone wants to record or film the event on equipment larger
than a smart phone, tablet, compact camera, or similar, especially if that is likely to involve moving
around the venue to record or film from different angles, they should contact [PINS] and the local
planning authority in advance to discuss arrangements.” (3.5.2).
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128. If PINS receives a request to film or record beforehand, the Press Office will
ensure that the case officer informs you that this is being proposed.

Video evidence

129. You may be asked to view video evidence (for example showing highway
conditions or a virtual reality model of the proposed development). If so,
you should make sure that all those at the hearing can see the recording
and are able to comment on it.

Unacceptable remarks

130. You should issue a warning if anyone makes a potentially slanderous or
discriminatory remark. See the Inspector Training Manual chapters on
Human Rights and the Public Sector Equality Duty and The Approach to
Decision-making for more information. The advice in Annex'5 to this
chapter, Managing Disruptive Parties, may also be relevant in this context.

Audibility, linguistic or literacy difficulties

131. If someone advises that they cannot hear the discussion, invite them to sit
closer where they can clearly see you and the main parties. Ask the parties
to speak up and to look up when speaking. If it seems that audibility will be
a continuing problem, for example, if there are large numbers of people
present, consider an adjournment so-that microphones can be arranged.

132. Paragraph 14 of the ‘The venue and facilities for public inquiries and
hearings’ states that venues should have an installed and operational
hearing loop and that a sigh language interpreter should be arranged if
necessary.

133. Some participants may not have a good understanding of English or may
have poor literacy skills. See the advice in the Inspector Training Manual
chapter on Human Rights and the Public Sector Equality Duty. This may
involve finding someone who can assist the participant (sometimes referred
to as a ‘McKenzie friend’).

Hearing evidence under oath or affirmation

134. There is no power for inspectors to take evidence on oath or under an
affirmation at hearings. Where, at a hearing, it becomes clear that evidence
on oath or under an affirmation is necessary to resolve disputed facts you
will need to abort the hearing and arrange for an inquiry to be held. For
further advice see ‘Inquiries’.
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Annex 1

Agenda - examples

Example 1 (where fewer details are necessary)

Appeal ref []

Hearing [date]

Appeal by [appellant]

Proposed [development] at [site address]

1. Preliminary matters
Plans
2. Planning policy
Local Plan
Policies LS1, LS3, EN1, EN6, EN7, EN8, EN11, EN15, EN16, TP1
Consistency with the National Planning Policy Framework
3. Main issues
1. The effect on the character and appearance of the area.
2. The effect on flood risk.
3. The effect in respect of noise, smell, light and water pollution
4. The effect on highway safety
5. The effect on protected species
4. Other matters

5. Conditions and planning obligations (without prejudice)

6. Costs, closing and site visit
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Example 2 (where more detail is appropriate

Appeal ref []

Hearing [date]

Appeal by [appellant]

Proposed [development] at [site address]

Matters for Discussion

Introduction

Points of clarification:

Site address and description of the development.

Clarification as to which buildings are which.

Main Issues

Whether or not the proposal would be inappropriate development in the
Green Belt.

The effect of the proposal on the openness of the Green Belt.

The effect of the proposal on the setting/significance of the nearby listed
building.

The effect of the loss of the'lime tree.

Whether any harm by reason of inappropriateness, and any other harm,
would be clearly outweighed by other considerations. If so, would this
amount to very special circumstances necessary to justify the proposal?

Whether or not the proposal is inappropriate development in the
Green Belt

Is development plan policy consistent with the Framework?

Does the proposal constitute limited infilling or partial/complete
redevelopment of a previously developed site in accordance with sub-
paragraph 145 g) of the NPPF?

What is the extent of previously-developed land on the site?

Is the land which currently contains no buildings previously-developed
land?

Does the proposal constitute the replacement of a building in accordance
with sub-paragraph 145 d) of the NPPF

Can a single building replacing more than one building be in accordance
with sub-paragraph d)?
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10.

11.

12.

13.

14.

e Which buildings on the site are in the same use as the proposed
building?

e Should ancillary buildings be counted as buildings to be replaced?

e Is there still disagreement over the size of [] and, if so, is this crucial to
the determination of the appeal?

e Would the replacement be materially larger?

Effect on the openness of the Green Belt
Effect on the setting/significance of the listed building
Effect of the loss of the lime tree

e Contribution to the character/appearance of the area?

o Wildlife habitat contribution?

Other considerations

e Demolition of ‘unsightly’ buildings

e Potential for extension of existing buildings through permitted
development rights

e Are the circumstances of the development approved under Appeal Ref []
comparable to those of this case?

Any other planning matters

Whether or not any other considerations clearly outweigh any harm
to the Green Belt'and any other harm

Conditions (without prejudice to the outcome of the appeal)
Cost Applications (if any)
Arrangements for Site Visit

Close
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Annex 2
Hearing opening and closing - example??

This opening covers all the matters that you might need to cover but does
not need to be adhered to for every event and the exact wording can be
adjusted. The aim is to conduct this part of the hearing in a business-like
and professional manner and for it to be kept as short as possible so that it
only covers essential matters.

Before opening

Is the venue suitable and accessible?
Do you know the fire escape procedures?

While waiting to open the hearing:

e check the main parties are present
e distribute the agenda

e circulate the attendance list

e encourage all those who intend to speak to sit around the table (or
where they will be able to participate)

Introduction
Good morning. The hearing-is now open.
My name is []

I am the Inspector appointed by the Secretary of State to conduct this
Hearing and to determine the appeal by []

This appeal results from the decision of [LPA] to refuse planning permission
for a proposal described as [] at []

This would be a good time to switch mobile phones off (or turn them to
silent)

In the event of a fire alarm [note fire exits, evacuation routes, assembly
point, fire alarm testing/drills]

Can everyone hear what I'm saying?

The hearing today will be a structured discussion which I shall lead based
on an agreed agenda. The purpose is to enable all of you to put forward
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your points of view and to help me get the information I need to make my
decision.

But before we start the discussion there are a few formalities I need to
complete.

Appearances

Firstly, can I take the names of all those who wish to speak and their
interest in the case:

For the appellants
For the LPA/Council'8
[record name, position in organisation]

Does anyone else wish to speak?
[record name, interest in case and address]

Is the attendance list circulating? Can everyone who is-here add your
name, contact details and professional qualifications. Please write clearly. If
anyone does not want their contact details to be seen by anyone else you
will need to fill in a separate form.

If anyone else wants to speak during the hearing, please let me know if I've
not already taken your name - and please fill in the attendance list.

[if anyone asks for a copy of the decision advise that it will be made
available on the Planning Portal]

Filming/recording
Does anyone intend.to film or record the event?

[If so] — does anyone have any objections to this? [if so, can they be
resolved by restricting filming to certain angles?]

[If filming/recording takes place] - please make sure any filming or
recording is carried out responsibly and does not interfere with the smooth
running of the hearing

Notification letters
Can I have a copy of the Council’s letters of notification
e of the appeal and

e confirming the date, time and location of the Hearing

[if not already provided & satisfactory]

18 Where the appeal is in a National Park, be careful to use the term ‘Authority’ rather than *Council’
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[check — were the letters sent to those they should have been, in time - eg
at least 2 weeks before the hearing - are the details of the date, time and
venue correct?]

[If the letters cannot be provided, were not sent or are incorrect - consider

whether the interests of any parties would be prejudiced - is it necessary to

adjourn the hearing to allow the correct notification to take place?]
Representations

I have copies of representations made in response to the:

e appeal notification

e original planning application consultation and the appeal notification

I will take these into account in reaching my decisions

[if there is any doubt about whether the main parties -have seen all of these
- offer the opportunity to check them - eg during an adjournment]

Site visit

I've already been able to see the appeal site from [road] and so have a
general awareness of the site and its surroundings [or refer to any specific
features]

However, I will be making a site inspection later

[if necessary, to go on private land] I will need to be accompanied by a
representative from the appellant and LPA.

[if not necessary to-go on private land] - I will be able to visit the site
unaccompanied.

[if interested parties are present] - Does anyone else wish to attend the
site visit -‘other parties can attend the site visit — but will need permission
from the-appellant to go on the appeal site.

At this stage, my intention is to close the hearing here [to ensure
interested parties can hear/participate and/or because
conducting/recording discussion on site can be difficult]

If so, the site visit would be solely to enable me to see the site and
surroundings. I will not be able to listen to any representations or
discussions - therefore, it is important that you make any comments before
we leave here.

[discuss any alternative arrangements - eg if site visit needs to take place
earlier in the day perhaps due to daylight issues]

Conditions
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We will need to have a discussion about what conditions might be
appropriate were I to allow the appeal.

This is standard procedure. It does not indicate that I have made up my
mind on the case. Nor will the discussion affect the Council’s position in
relation to the proposal.

Is the list of conditions provided by the Council/in the Statement of
Common Ground up-to-date?

Costs

I am not inviting any applications for costs - but if any are to be made this
should be done here before the site visit [or alternatively note any .receipt
of written applications for costs or indications that a cost application will be
made - and that you will deal with these later]

[if necessary, remind the parties of the power to initiateran award of costs
but not necessary to include on every occasion]

Procedure [only if necessary because there are concerns about
whether a hearing is a suitable procedure]

[eg if the criteria for an inquiry might apply - see Annex K of Procedural
Guide - Planning appeals — England or.if large humbers of people are
present]

[explore whether the procedure is appropriate with the parties]
[If I decide during the discussion that this procedure is not appropriate I
will close the hearing and ask the office in Bristol/Cardiff to arrange for the
appeal to be dealt with-by means of an inquiry]

Main issues
[hand out agenda if not already circulated]

The agenda sets out what I regard to be the main issues [read out]

In-addition, I shall wish to cover the following [highlight any procedural
issues and other matters you want to cover]

Does anyone disagree or have any comments? [amend main issues, as
necessary|

During the discussion I will invite contributions from one side and then the
other [and then from any interested persons] - if you want to make a point
or feel I am moving on before you have said all you want to please tell me.

I have read all the written statements - and so there is no need to repeat
material — although you can draw my attention to something specific.
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[There will be no formal presentation of cases or cross examination -
unless I specifically agree to it]

Evidence
[deal with any late evidence]
All documents and evidence should already have been provided
Not inviting any - but if you intend to submit any, please tell me now
If anyone intends to submit further evidence - ask
e Is the material relevant?

e Why was it not received in accordance with the timetable. [set in the
Rules]?

e Are there any exceptional circumstances for it being provided now rather
than with the statement of case?

e Seek the views of the other parties — have they seen the material?
e Would an adjournment be needed (how long, same day, different day)?
e If appropriate, warn about risk of costs application
Note, if necessary, that the other party could apply for costs and the
Inspector could initiate costs [if the behaviour was unreasonable and led to
unnecessary expense]

Plans

Clarify which plans were before the LPA when it made its decision.

Clarify the status of any other plans (superseded, illustrative, revised plans
provided at appeal)

If revised plans submitted at appeal - decide whether to accept - ask:

e Would they materially change the proposal?

e Would any party be prejudiced - because they might have been denied
an opportunity to comment having regard to Wheatcroft principles

Decide whether to accept or not
Timing

[deal with any issues relating to timing of hearing]
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I will take a break mid-morning [and for lunch and mid-afternoon if still
sitting]

Aim to finish no later than 5pm
Any questions

Are there any questions at this stage about the procedural side of the
hearing?

Agenda
Start with agenda item 1

[before moving on to discuss ‘any other matters’ check that no one wishes
to add anything in respect of the main issues]

[before moving on to discuss conditions — check that there are no further
planning issues that anyone wants to raise]

Closing and site visit
Costs
Are there any applications for costs?
Listen to any costs applications:

e Is the application available. in writing (if not already provided)?

e Explain procedure - application - response - final comments on any new
points.

e Remind party they need to demonstrate unreasonable behaviour which
has resulted.in ' unnecessary expense.

e Note that references should be made to the guidance on the award of
costs‘in the Appeals section of the government’s ‘Planning Practice
Guidance’ or Welsh Office Circular 23/93.

o Please proceed at a steady pace - need to take notes [If costs
application made verbally].

e Seeking full or partial award?

e Allow the other party an adjournment to consider response if necessary
[if the application is made verbally or a written application is added to].

or if the costs application has already been made in writing:
e Do you still wish to proceed with your written application for costs?

e Do you intend to add anything to the application?
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e Allow the other party to respond.
e Any final response?
Site visit
I shall now make arrangements for the site visit.
[Accompanied or unaccompanied?]
Who will attend for:
e the appellant
e the council
e any interested parties?
o interested parties need permission of appellantto go on appeal site

It seems to me we have completed the discussion.—so I will close the
hearing before going to the site — can I just check that the LPA and the
appellant do not wish to be present - consequently:

e the purpose is for me to see the site.

e can point out physical features

e but will not listen to any further discussion of merits
[or]

It would helpful to continue the discussion on the site — so I will not close
the hearing until the end of the site visit

Check how long to get to site?

Discuss any travel arrangements [if travelling with the appellant and LPA]
Confirm time and best place to meet

Deal with'arrangements to visit any other sites

Confirm any parking arrangements

Any-health and safety issues?

Before we leave may I have any outstanding:
e attendance sheets

e documents

Thank you all for your contributions

The hearing is now closed
[or the hearing is how adjourned]
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Annex 3

List of things to take

Appeal documents

Opening and questions

Agenda (several copies)

Attendance form (take several copies)

The Framework, Planning Practice Guidance, relevant Circulars-etc

Hearing Rules (SI 2000/1626)

Procedural Guide - Planning Appeals - England

GPDO England 2015 and DMPO England 2015 (if relevant)

Name plate
ID card

Stationary (scale rule, pens, pencils, sharpener, post-its, notebook or
pad)

Up to date information on charted cases and holidays (in case of
adjournment)

Clipboard

Laptop/tablet

Power extension lead (if you are intending to use your laptop/tablet)
Satnav'and maps

Hire car details

Train tickets

Hotel booking

Bus/train timetables

Red triangle, torch, de-icer etc

Lone worker protection system (LWPS) mobile phone

Personal protective equipment - eg safety hat, high visibility jacket etc
(if necessary)

Phone numbers - case officer, chart, sub-group leader, Redfern
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Personal items (money, mobile phone, watch, overnight bag etc)

Have you left details of your itinerary with someone (and given them a
point of contact if they are unable to reach you)? See 'Site visits’ for
advice on health and safety when carrying out site visits.
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Annex 4

Health and safety checklist

When arriving at the venue - check the following:

Yes/no | Any comments

Arrangements for activating the fire alarm and
contacting emergency services

The sound of the alarm and if there are any
different alarm signals

The evacuation procedure from the hearing room,
the location of fire exits, evacuation routes and
assembly points

Any planned fire alarm testing or fire evacuation
drills

The location of toilets

Ensure persons attending at the start of each day
are aware of the above

Check that fire exists from the hearing room are
not blocked by tables or chairs etc
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Annex 5

Managing Disruptive Parties

1.

As a responsible employer PINS has a duty of care to its staff. Our
Customer Charter states that we expect all staff to be treated with courtesy
and respect and warns that we will not tolerate rude or abusive behaviour.
All staff are entitled to carry out their duties without fear of abuse or
harassment.

Our decisions impact on people, their homes and communities and passions
can run high. Much of what is set out here can be found in the Inspector
Training Manual (ITM). The advice in the ITM and the training you.received
in conducting Hearings and Inquiries will enable you to deal with'most
situations. The purpose of this note is to advise on the steps to follow when
these strategies fail and more serious action is required.

Powers

3.

Rule 11 (8) of the Town and Country Planning (Hearings Procedure)
(England) Rules 2000'° empowers Inspectors to require participants at
Hearings and Inquiries to leave if they are being disruptive?’. The Inspector
may refuse to allow the person who has been asked to leave to return or
permit a return only on such conditions that the Inspector may specify.
Rule 11 (10) allows the Inspector to proceed in the absence of any person
entitled to appear at it.

Advice on what to do if a main party is absent can be found in the ITM. In
brief, where you consider.that a party’s absence is as a result of
unreasonable behaviour you may hear the cases of the other parties
(including costs?!) and, if possible, carry out an unaccompanied site visit.
Where an accompanied visit is necessary, agree a time and date with the
parties present giving time for the absent party to be notified.

S79(6A) of the Town and County Planning Act 1990, as amended by s18 of
the Planning and Compensation Act 1991, states that:

‘If at any time before or during the determination of such an appeal it
appears to the Secretary of State that the appellant is responsible for
undue delay in the progress of the appeal, he may -

(a) give the appellant notice that the appeal will be dismissed unless
the appellant takes, within the period specified in the notice,
steps as are specified in the notice for the expedition of the
appeal; and

%Also Rule 11 (8) of the Town and Country Planning (Enforcement) (Hearings Procedure) (England) Rules

2002 No 2684

Rights of Way: Rule 9(9) of the Rights of Way (Hearings and Inquiries Procedure) (England) Rules 2007
NSIP: Section 95 of the Planning Act 2008
20 Any person required to leave may submit any evidence or other matter in writing before the close of

the Hearing or Inquiry

2! Note that any costs decisions will be dealt with by the Costs and Decisions Team where a party is not

present
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(b) if the appellant fails to take those steps within that period,
dismiss the appeal accordingly’??.

What is unreasonable/unacceptable behaviour?

6.

Basically, anything which disrupts the smooth running of a Hearing or
Inquiry and prevents you from focusing on the arguments or any other
party from making their case. This could range from threats or shows of
aggression to constant low-level interruptions, particularly if they are aimed
at destabilising another party’s attempt to make their case.

The ITM advises that the general principle is that filming and recording
should be allowed. However, if you consider the way you or the event'is
being filmed or recorded to be intimidating you should ask that it stops. If
the person recording refuses this constitutes unreasonable behaviour.

What to do about unreasonable/unacceptable behaviour?

8.

15.

As stated above your training will have equipped you to deal with most
above. All these avenues should be explored before proceeding to the
following stages. If a party’s behaviour becomes disruptive you should:

i. Explain why their behaviour is unreasonable and that if they continue
you will adjourn to give them timeto calm down/reflect. If
necessary/appropriate you could set conditions for their return (see
Rule 11 above). Explain that if you are forced to adjourn because of
their unreasonable behaviour you have the power to instigate an
award of costs against them.

ii.  That if they continue to behave unreasonably you will invoke your
powers under Rule 11,(10) and have them removed.

iii. That if they are removed, they may submit any evidence or other
matter in writing-before the close of the Hearing or Inquiry if they are
a main party;

iv.  You will either hear the other parties cases and proceed to a decision
or, if the'excluded person attempts to thwart the proceedings by
refusing to co-operate thereafter?3, dismiss the appeal under
S79(6A).

All the.above needs to be properly documented in order that any
subsequent complaint or challenge may be defended.

If a party refuses to leave, adjourn and request the Council to use its
security team to accompany the disruptive person from the premises. If
that is not possible or in the event of serious disruptive behaviour or threat
activate your lone worker protection alarm or call 99924,

22 Does not apply to enforcement cases
23 For example by denying access to the site
24 Section 4(1)(a) of the Public Order Act 1986 states that a person is guilty of an offence if he uses

towards another person threatening, abusive or insulting words or behaviour with intent to cause that
person to believe that immediate unlawful violence will be used against him or another by any person,
or to provoke the immediate use of unlawful violence by that person or another, or whereby that person
is likely to believe that such violence will be used or it is likely that such violence will be provoked.
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Suggested text for requiring an Appellant/Agent or Advocate to leave an
event

Appellant/Agent:

Mr/Ms X, I have asked you on 3 occasions now not to interrupt me/AN
Other. If you do so again, I will exercise my powers under Rule 11(8) of the
Town and Country Planning (Hearings Procedure) (England) Rules 2000 and
require you to leave. I will consider whether to make an award of Costs
against you/your client for unreasonable behaviour.

If relevant: [1 will also take action to report your unreasonable behaviour to
your Professional Institution.]

Barrister/Solicitor:

Mr/Ms X, I have asked you on 3 occasions now not to interrupt me/AN
Other. If you do so again I will exercise my powers under-Rule 11(8) of the
Town and Country Planning (Hearings Procedure) (England) Rules 2000 and
require you to leave. I will consider whether to make an award of Costs
against your client for unreasonable behaviour. I will also take action to
report your unreasonable behaviour to [The Bar-Standards Board] [The Law
Society].
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Annex 6

Potentially violent parties procedure

1. The Inspectorate’s procedure on handling potentially violent parties is
summarised in the diagram below:

* Pins is made aware of a Potentially Violent Party

» Case officer/Line Manager inform H&S Team,
SGL/GM

* GM & H&S agree action/mitigation & notify
Inspector

e If mitigationsare notin place the Inspector should
seek further instruction or abort the event

2. The full procedure on handling potentially violent parties is provided in a
flow chart, available via this hyperlink.
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Inquiries EE W

What’'s New since the last version

Changes highlighted in yellow made 28 March 2018:

Annexe L added to provide advice on the Inspectorate’s procedure for
handling potentially violent parties, which includes a hyperlink to the full

procedure.
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Introduction

1 Inspectors make their decisions on the basis of the evidence before them
and the circumstances of the inquiry. Consequently, they may, where
justified by the evidence or to facilitate the smooth and fair running of the
inquiry, depart from the advice given in this guide.

2  This advice relates mainly to the conduct of inquiries in planning,
advertisements! and listed building consent appeals although the
principles have wider relevance. The procedures in Wales are broadly
similar but reference should be made to the relevant rules relating to
Wales (see below).

3 Further advice on the conduct of enforcement (s174) and lawful
development certificate (s195) inquiries can be found in ‘Enforcement and
lawful development certificates’ Training Manual chapter.

Background

4  Inquiries are adversarial. The parties present their cases to the Inspector
and withesses are subject to cross-examination. The inquisitorial burden
of challenging a party’s case falls mainly on the opposing party. This is in
contrast to hearings where an inquisitorial-burden falls on the Inspector.?
Nevertheless, you must ensure you have sufficient information to arrive at
a reasoned decision intervening where necessary to ensure this is so.

Legislation and procedural guidance

5 The statutory rules governing inquiries are:

Section 78 appeals determined by the Inspector - The Town and Country
Planning Appeals. (Determination by Inspectors) (Inquiries Procedure) (England)
Rules 2000 (SI2000/1625)3

Section 77 and s78 appeals determined by the Secretary of State - The
Town and Country Planning (Inquiries Procedure) (England) Rules 2000 (SI
2000/1624)*

L For advertisement appeals in England made before 6 April 2015 which have not been
determined by that date the advertisement hearings are subject to the Town and Country
Planning (Inquiries Procedure) Rules 1974. However, they are dealt with as hearings. See
Annex 2 of the ‘Advertisement appeals’ TM chapter.

2 See_Dyason v SSE & Chiltern [1998] 75 P&CR 506.

3 In Wales - The Town and Country Planning Appeals (Determination by Inspectors) (Inquiries
Procedure) (Wales) Rules — SI 2003/1267 amended by SI 2007/2285. For applications (and
subsequent appeals) made on or after 5 May 2017, The Town and Country Planning (Referred
Applications and Appeals Procedure) (Wales) Regulations 2017 will apply.

4 In Wales — The Town and Country Planning (Inquiries Procedure) (Wales) Rules — SI
2003/1266 amended by SI 2007/2285. For applications (and subsequent appeals) made on or
after 5 May 2017, The Town and Country Planning (Referred Applications and Appeals
Procedure) (Wales) Regulations 2017 will apply.
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http://horizonweb.desktop21.dclg.gov.uk/otcs/llisapi.dll/22844805/The_Town_and_Country_Planning_%28Referred%0AApplications_and_Appeals_Procedure%29_%28Wales%29%0ARegulations_2017.pdf?func=doc.Fetch&nodeid=22844805&viewType=1
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These Rules have been amended on a humber of occasions since 2000. It
is, therefore, important to use consolidated versions.

References to the Rules in this document are to the ‘Determination by
Inspectors’ Rules (SI 2000/1625 in England, 2003/1267 in Wales) unless

otherwise stated.

Procedural guidance can be found in:

Procedural Guide - Planning Appeals - England® and Procedural Guidance -

Planning appeals and called-in Planning applications — Wales®

Guidance is also available for those taking part in inquiries:

Guide to taking part in planning, listed building and conservation area.consent
appeals proceeding by an inquiry — England; and, in Wales, the Guide to taking
part in planning appeals proceeding by inquiry - Wales

The inquiry process

10

The inquiry process is set out in the Regulations.and in the Procedural
Guide - Planning Appeals — England. In summary, it is as follows:

Process

Timescale

Rules

Appellant’s full statement of case,
appeal form, all supporting
documents and the draft statement
of common ground

Provided with the appeal

Article 37(1) and (3)
of SI 2015/5957
(England); Articles
26(1) and (3) of SI
2012/801 (Wales)

LPA notify in writing any statutory
party® and any other person who
made representations (i.e.
‘interested persons’) telling them
when and where representations
must be sent to the Secretary of
State.

Within 1 week from the
start date

Rule 4(4)(b)

LPA provides questionnaire and
supporting documents

Within 1 week from the
start date

Rule 4(4)(a)

LPA provides full statement of case Within 5 weeks of the start | Rule 6(1)
date
Secretary of State/Welsh Ministers Within 4 weeks of being Rule 6(6)

may require anyone who has
notified a wish to appear at the
inquiry to provide a full statement of
case (“"Rule 6 party”)

notified.

Appellant and LPA ensure agreed

Within 5 weeks of the start

Rule 15(1)(b)

5 The Procedural Guide - Planning appeals — England applies to planning appeals, householder
development appeals, minor commercial appeals, listed building appeals, advertisement appeals
and discontinuance notice appeals. It also applies to appeals against non-determination. The
Procedural Guide - Called-in planning applications — England applies to all applications which are

‘called-in’.
6 In Wales see also Circular 7/2003 Planning (and analogous) appeals and call-in procedures.

7 The Town and Country Planning (Development Management procedure) (England) Order 2015.
8 The term ‘statutory party’ is defined in Rule 2(1) but broadly means anyone making a
representation in response to a site notice, local advertisement or notice to owners and
occupiers within the specified timescale.
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statement of common ground is
provided

date

Statutory and interested parties
send any representations

Within period notified by
LPA under Rule 4(4)(b) -
but generally within 5
weeks of the start date

Rule 4(4)(b) & F7.2
of the Procedural
Guide - England

Proofs of evidence provided by
appellant and LPA (& any others
entitled to appear, including Rule 6
parties)

No later than 4 weeks
before the date of the
inquiry

Rule 14(3)

LPA publishes notice of inquiry,
notifies parties and posts a site
notice

Not less than 2 weeks
before the inquiry

Rule 10(5)(b)&(c)

Appellant provides final draft of any
planning obligation

No later than 10 working
days before the inquiry

N.2.4 of Procedural
Guide Planning
Appeals - England
(K.2.4 in Wales)

Inquiry takes place

Not later than 16 weeks
after the start date unless
the Secretary of State
considers such a date
impracticable.

Rule 10(1)(a)

Inspector makes decision

The overall PINS targets
are:

80% within 22 weeks
100% within Service Level
Agreement for bespoke
inquiries

Note - all inquiries
expected to sit for 3
days or more will be
subject to an agreed
bespoke programme -
F.4 Procedural Guide
Planning Appeals —
England (0.13 in
Wales)

Objectives

11

In accordance with the Planning Inspectorate’s Code of Conduct and the
Franks’ Principles (See ‘Role of the Inspector’) you have three main
objectives when holding an inquiry:

e To ensure that‘the evidence is thoroughly examined and tested to enable you
to reach areasoned decision or recommendation

e To ensure all parties and interested persons have a reasonable opportunity to
participate and to have a fair hearing

e (To manage the inquiry in an effective and pro-active manner, making efficient

use of time.

Before the inquiry

Who is entitled to appear at an inquiry?

12 The appellant, local planning authority and various other bodies® are
entitled to appear at the inquiry — as set out in Rule 11(1).

° This includes certain other local authorities in the area, parish/community councils,
‘Rule 6 parties’ and statutory parties.
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13 However, - Rule 11(2) states that there is nothing in Rule 11(1) that shall
prevent you from permitting any other person to appear and such
permission shall not be unreasonably withheld. The starting point,
therefore, is that you should be prepared to hear from anyone who
attends.

14 A person who is entitled to appear may do so on his own behalf or may be
represented by another person - Rule 11(3).

Statements of case, proofs of evidence and statements of common
ground

15 The appellant is required to provide their full statement of case
(including full particulars, documents and evidence) when making their
appeal.’® The LPA must do the same within 5 weeks of the start date.!!
Annexe ] of the Procedural Guide - Planning Appeals — England provides
more detail about what should be included. See also Rule 2(1) on “full
statement of case”.

16 Proofs of evidence are the documents which_contain the evidence of
specific witnesses:

e Proofs of evidence should be provided 4 weeks before the inquiry - Rule 14(3)

e A summary is required unless the proofiis less than 1500 words - Rule 14(2)

e If a summary is provided - only the summary should be read out at the
inquiry (unless the Inspector permits otherwise) — Rule 14(5)

e Cross-examination can be on_any-part of the proof — even if only a summary
is read out — Rule 16(7)

17 The case for the appellant, LPA and any Rule 6 party should already have
been set out in full in their statement of case. Consequently, the main
purpose of a proof of evidence is to allow expert witnesses to:

e marshal previously provided evidence in a way which is convenient to the
presentation, of their case at the inquiry

e give their opinion on the evidence provided by other parties in their
statements of case.

18 The Procedural Guide - Planning Appeals — England provides more advice
about the contents of a proof, their length and the need for summaries
(see annexe F.11). See also Annexe O on ‘What is expert evidence?’

19 There is no reference in the Rules or the Procedural Guide to
supplementary or rebuttal proofs. We do not encourage the provision of
supplementary or rebuttal proofs. If these are offered or received less
than 4 weeks before the inquiry, the case officer will check with you on
whether they should be accepted. If they are offered at the start of the

10 See Article 37(3) of The Town and Country Planning (Development Management procedure)
(England) Order 2015 (Article 26(3) in Wales).

1 Rule 6(1).
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inquiry, consult with the parties as to whether they should be accepted
and, if necessary, adjourn to allow everyone to consider the material
presented. Costs applications relating to the receipt of such documents
will be dealt with in the normal way. Bear in mind that rebuttal proofs can
sometimes be helpful, particularly if they deal with points that could
reduce the need for cross-examination and so reduce the inquiry time.

20 Rule 15 requires the LPA and appellant to provide an agreed statement
of common ground within 5 weeks of the start date.

21 Advice on the content, form and purpose of the statement of common
ground is provided in Annex T to the Procedural Guide - Planning Appeals
- England (E.8 of the Wales guidance). The aim is to ensure that the
inquiry focuses on the material differences between the cases of appellant
and the LPA.

Pre-inquiry meetings

22 Rule 7(2) states that the Inspector shall hold a pre-inquiry meeting:

o If it is expected that the inquiry will last for 8 days or more (unless it is
unnecessary)
e For shorter inquiries, if it is necessary.

23 The aim of the meeting is to make the inquiry more effective by ensuring
the procedure and programme is streamlined and that the issues are
clarified. The meeting is purely procedural and does not go into the
merits of the case.

24 The parties should be given at least 2 weeks notice of the meeting - Rule
7(3).

25 More advice can be found in Annexe D. An example of a pre-inquiry note
can be found in Annexe E.

Preparation before the inquiry

26 When the inquiry is confirmed by Chart:

e .Check that you should not be precluded from the case (See PINS Conflict of
Interest Policy)

e Check the case grading and any specialism are appropriate

e Sort out your travel arrangements and if necessary, book a hotel.
27 When you get the appeal file, check

e the venue, start time, and date. If it is not clear from the file you can ask the
case officer to check if the LPA will provide you with a parking space.

e that you should not be precluded from the case, for example, because one of
the parties is a relative or a close associate (see Conflict of Interest Policy).
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e that it is within your capabilities
28 Nearer the day of the inquiry carry out your detailed preparation:
e Read the file systematically
e Do you understand the proposal and know which are the relevant plans?

e Identify the main issues (you will announce these in your opening remarks).
Start by looking at the reasons for refusal, the main parties’ statements of
case, the statement of common ground and proofs of evidence. See ‘The
approach to decision-making’ for further advice.

¢ Have any other matters been raised by interested parties (eg neighbours,
MPs, statutory consultees)? See ‘The approach to decision-making’ for further
advice.

e Are there likely to be any procedural problems (eg complaints about the
venue, likely requests for postponements or adjournments) - is it possible to
resolve these in advance?

e Are any documents missing? (development plan policies, SPD, SOCG,
conditions etc) If so, request them through the case officer. At this stage
they may need to be emailed or brought to.the inquiry (or both). However,
you may find that case officers have returned any late evidence or
documents.!? Reaching a judgement on.whether to accept late
evidence/documents is not always straightforward. A difficult balance has to
be struck between ensuring your.inquiry runs smoothly while sending out a
consistent general message about the need to provide evidence on time. This
will depend on the circumstances. For example, it may be pragmatic to
accept documents which have been referred to in a statement of case or
proof. However, the acceptance of significant new evidence is perhaps best
considered at the inquiry itself when the views of the parties can be sought (if
so, see the section below on ‘Late evidence offered at or before the inquiry?’).

e Has reference been made to a planning obligation? If it is missing then ask
for a final draft version through the case officer. (see ‘Planning Obligations’ for
more information)

e Ask forany missing appeal notification letters and the list of people notified by
the LPA if it is not on the file

o. . Who is likely to attend? Are any third parties likely to want to speak? Might
they want to be heard early on?

o In Wales, are translation facilities likely to be needed? Contact the case
officer to see if there have been any requests to conduct all or part of the
proceedings in Welsh and, if so, to ensure translation is arranged

e Are there any procedural matters on which you might need to seek
clarification (eg the nature of the proposed development, amended proposals,
revised plans, which matters are reserved etc)

12 Although case officers will often first seek the advice of the Inspector

Version 8 Inspector Training Manual | Inquiries Page 8 of 88



e Establish relevant development plan and national policy. Is any clarification
necessary? Do you need to consider whether the former is consistent with the
latter? See ‘The approach to decision-making’ for further advice

e Prepare your opening and closing remarks, including a list of those who are
likely to appear (see Annexe A for an example) and the main issues as you
see them

e Prepare a list of questions (on any procedural matters, the main issues and
any other matters) that you would specifically like the parties to address.
Where time allows it is good practice to provide a list of questions for the
parties to consider - preferably by email in advance through the case officer
or, if not, at the start of the inquiry. This can help the advocates and parties
focus on what you consider is essential and it also shows that you are familiar
with the case. If you intend to raise an issue that might be a surprise to the
parties it is best to notify them in advance of the inquiry through the case
officer

e Prepare a list of features you want to see on the site visit.(and add to it
during the inquiry, as necessary)

29 When leaving home for the inquiry make sure you-have everything you
need.

Pre-inquiry visit to the site and venue

30 Itis good practice to carry out an unaccompanied site visit before the
inquiry. This can be done the day before or on the morning before you
open (if there is time).

31 Be discreet. You can only view the site from public land. If you are
approached explain your purpose as briefly as possible. Avoid getting
involved in any conversation.

32 The advantages of a pre-inquiry visit are that it can:

show the parties that you know the site and how it relates to its surroundings
help avoid,unnecessary explanation about the site

help you-to follow and understand site specific evidence

help-you ask informed questions

ensure that you know where the site is and how to get there from the inquiry
venue

e . check that the site notice has been posted (especially if you know this might
be an issue).

33 However, pre-inquiry site visits are not always essential (for example, if
relevant features cannot be seen from public land or if the issues relate to
policy only - and you are confident of finding your way to the site).

34 You may also find it helpful to visit the inquiry venue on the day before so
that you know how to find it and where to park.

35 If you stay overnight, do not talk with any guests as they might be
involved in the inquiry.
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The day of the inquiry

36

37

38

39

Aim to arrive at the venue around 45-60 minutes before the inquiry opens
and report to reception. This will allow you to:

e Ensure the room and venue is suitable for the inquiry. Are you happy
with arrangements, including the position of the witness table? If the
room is unsatisfactory or requires furniture to be moved, return to the
reception and request changes. See ‘The venue and facilities for public
inquiries, hearings and examinations’ on Gov.uk which provides advice
on the location of the venue and the layout of the inquiry room. Annex
1 to this document provides a suggested layout for the inquiry room.

e Check the room is suitable in terms of health and safety requirements.
See Annexe C of this guide for a checklist.

e Check that the room will be accessible. See paragraph 7 of ‘The venue
and facilities for public inquiries, hearings and examinations’. This
explains that LPAs are responsible for ensuring that venues are
accessible but this does not absolve Inspectors-of responsibility. It
states that if you consider the facilities to be-unacceptable you will
adjourn until a more accessible venue is provided.?!3

e Check that water will be available for all. You can accept an offer of
tea/coffee if it has been provided for all participants.

e Check if you have a ‘retiring room’ or, if not, where you can wait away
from the parties. A retiring room allows you to avoid contact with the
parties before the inquiry./opens and in breaks. It is also somewhere
you can work. Paragraph 10 of ‘The venue and facilities for public
inquiries, hearings and-examinations’ says that one should be
provided.

e Decide whether.or not to use any PA system. Make sure you know
how it works: However, the acoustics may only be apparent when the
room is full'so be prepared to adjust your approach.

Once you have set out your papers and nameplate it is best to leave the
room so that you are not left alone with just one of the parties. Take your
own-notes with you. Avoid getting involved in any discussion. If anyone
wants to engage you in conversation about the appeal, ask them to raise
it once you have opened the inquiry. However, you can deal with matters
relating to the inquiry venue (eg the layout of the room).

Return to the inquiry room a few minutes before the inquiry starts. Most
Inspectors aim to enter about 2 minutes before.

While you wait to formally open the inquiry you can use the time to check
the main parties are present, circulate the attendance sheet and ask
people to sit down.

13 In Wales, - if necessary, check that translation facilities have been provided. For more
information, see the Wales Inspector Guidance — Working in Wales Overview.
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Running the inquiry
The order of the inquiry

40 The Rules govern the procedures at an inquiry!4:

Rule 16(1) - “except as otherwise provided in these Rules, the Inspector shall
determine the procedure at an inquiry”

Rule 16(4) - the LPA shall begin and the appellant has the right of final reply
(unless you determine otherwise) - other persons will be heard in such order-as
you determine.

Rule 16(5) - A person entitled to appeal shall be entitled to call evidence and the
appellant, LPA and any statutory party shall be entitled to cross-examine persons
giving evidence.

41 A typical running order is:

1. Inspector’s opening announcements including identification of main
issues and the running order

2. Opening statement from the main parties - usually the appellant
followed by the LPA and any Rule 6 party

3. LPA’s case - hear each witness inturn
e Examination-in-chief led by LPA’s-advocate
e Cross examination of witness by appellant’s advocate
e Any other questions to the witness (from any other parties who are
supporting the proposal and who intend to speak)
e Re-examination of witness by LPA’s advocate

4. Cases for other parties opposing the proposal - usually starting with
those who have aright to be heard?!®
e Their evidence and then cross-examination/questions from the appellant

5. Appellant’s case - hear each witness in turn
e Examination-in-chief led by appellant’s advocate
e Cross examination of witness by LPA’s advocate
e ~Any other questions to the witness (from any other parties who have
spoken in opposition to the proposal)
e Re-examination of withess by appellant’s advocate

6. Cases for other parties supporting the proposal - usually starting with
those who have a right to be heard:
e Their evidence and then cross-examination/questions from the LPA (and
any Rule 6 party opposing)

7. Conditions and planning obligations - by means of a hearing type
discussion

8. Closing submissions - usually ending with the appellant

14 Note that there are specific differences relating to enforcement and LDC inquiries
5> To avoid repetition, at this stage, you can ask if there are any questions which have not
already been put to the witness
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9. Cost applications - if any

10. Site visit arrangements and collect outstanding documents and
attendance list

11. Close inquiry

42 Previous advice to Inspectors!® indicated that any statutory parties, Rule 6
parties and interested persons would typically be heard after the appellant
and LPA. However, the advantage of following the order set out above is
that the full case against the proposal is made at the outset before the
appellant presents their case. This can help reduce repetition.

43 However, you can vary this order. For example:

(1) If an issue relates to complex or technical matters (for example, noise, 5 year
land housing supply or traffic generation- it can be helpful to deal with witnesses

on an issue-by-issue or topic basis. However, you should seek the agreement of

the parties first, preferably by email beforehand. For example:

LPA’s noise witness
Appellant’s noise witness
LPA’s traffic witness
Appellant’s traffic witness.

(2) You may need to hear third parties out of turn because of their availability.
44 An indicative programme can be found in Annexe B.

45 It is good practice to check that everyone has been heard before you
move on.

Opening the inquiry

46 Open the inquiry<at the appointed time. Use the clock in the room (if
there is one and it is reasonably accurate).

47 Your opening should be delivered in a confident and purposeful manner.
Look up-and avoid undue reference to your notes.

48 An.example of opening remarks is set out in Annexe A. However, these
are not prescriptive and can be adjusted to suit your own style and the
case, provided that you cover the essential items.

49 The essential items to cover in your opening are set out below. You can
vary the order.

Preliminary matters - the appeal before you (appellant, site address and
description of development) and that you have been appointed by the Secretary
of State. Check that everyone can hear you. Note the emergency exits and
procedures (see below for more information). Ask for mobile phones to be off or

16 Tn the now replaced Procedure Guidance Note 4 Conduct of Inquiries March 2012
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silent and that no calls are made/taken during the inquiry. State the timing of
breaks.

Appearances - take the names of the advocates, who is instructing them, the
witnesses they intend to call and anyone else who wishes to speak. If anyone is
speaking for an organisation ask them to give their position and their authority to
give evidence for the organisation. It is not necessary to take the names of
people who intend only to observe. However, if they subsequently decide to
speak, you will need to remember to record their names so that they can be
listed in your decision. Clarify any qualifications if not already provided in written
form. Check the order of withesses. Check when third parties will be available.

In Wales - establish whether the parties wish to speak in Welsh - and if so,
ensure that translation facilities are provided if needed.

Attendance list - it is best to ensure that everyone who speaks hasfilled it in so
you have a record of their details. It is also good practice to request that all
those who attend fill it in (even if they do not speak). Start a new sheet on each
subsequent day of the inquiry. A full record can help with complaints relating to
attendance. If anyone does not want their details to be seen by other people who
fill in the attendance list after them they can fill in a separate sheet (make sure
you take some spare copies).

Filming and recording - you should ask if anyone.intends to film or record the
event (see separate section below for further information).

Notification to interested parties - make sure that you have a copy of the
LPA’s letters of notification of (1) the appeal and (2) the time, date and place of
the inquiry and the list of those to whom these were sent. It is best to secure
these at the start of the inquiry before the opening statements are made and any
evidence heard (in case any problems with the notification might prejudice the
interests of any parties and so lead to an adjournment). See below for further
advice if there is a problem.

Representations from interested parties - note those you have received and,
if necessary, allow the.main parties to check they have the same copies.

Statement of common ground and proofs of evidence- note the full
statement of cases and proofs you have received, any summaries. Are any or
sufficient spare-copies available or that can be made available for interested
parties?

Plans - Clarify which plans were before the LPA when it made its decision and
the.status of any other plans (superseded, illustrative or provided with the
appeal?). If revised plans were provided with, or during, the appeal process you
will need to explain how you intend to deal with them. See ‘The approach to
decision-making’ for more information.

Late evidence/documents (if there are any) explain your approach - are you
accepting it? (see further advice on this below). You will need to list any
documents accepted at the inquiry at the end of your decision. It is best to
number them as received and keep a running list.

Procedure - explain the order of the inquiry and its format - eg opening
statements, process of cross-examination and re-examination, discussion on
conditions (without prejudice) and any planning obligations, closing submissions,
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costs (noting that, in England, you have the power to initiate costs!’) and site
visit.

Time estimates - ask the advocates to supply estimates for evidence in chief
and cross-examination. Will the inquiry be completed in the allotted time? Do
you need to seek the assistance of the advocates to ensure it does? Explain
about breaks for lunch etc. It can be helpful to outline a general timetable (a
timetable is required for inquiries of 8 days or more — Rule 8(1). You can ask for
time estimates before the inquiry through the case officer. Following this, you
can also send out a draft timetable beforehand which can be discussed during
your opening.

Main issues and any other matters - Rule 16(2) states that, at the start of the
inquiry, the Inspector shall identify what are, in his opinion, the main issues.to be
considered and any matters on which further explanation is required. Ask the
parties if they agree with your identification of the main issues and be: prepared
to amend them. Rule 16(3) allows people appearing to refer to any‘issue they
consider relevant. It can be helpful to set out your main issues and any related
questions in writing.

Procedural matters - seek clarification on anything which‘is uncertain (eg the
description of development or, in outline applications, which matters are
reserved).

Commence - start with the opening statements(for the appellant and LPA.

General approach

50 Inquiries are more formal than hearings. Witnesses are formally
introduced by their advocates and there is a set procedure in terms of
evidence in chief, cross-examination and re-examination which is led by
the advocates?®,

51 However, it is important that you demonstrate that you are in charge of
the proceedings. Avoid being tentative, passive or quiet. Clearly direct
the transition between different stages of the inquiry - for example:

“Mr A - you-may now cross-examine Mrs B”
“Mrs C —‘would you now call your 2™ witness”

52 Although you must retain an appropriate degree of formality, you can
smile and inject a degree of humour if you think it is necessary to help
relax the participants — but do so carefully, and avoid referring to
controversial subjects or making light of the issues at the inquiry.

53 It is for you to decide whether the advocates sit or stand during the
inquiry. In a small venue, with a small number of people, it is usually
best that they stay seated. However, in larger venues with more people

17 see advice on the Inspector’s initiation of an award of costs in the Cost Awards chapter of the
Inspector Training Manual

18 An advocate is usually a legal professional who presents or pleads a party’s case - in planning
inquiries they will often be either Counsel (a barrister) or Queens Counsel (colloquially known as
‘silks’) - sometimes the appellant may act as their own advocate or their agent may be their
advocate
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attending it may be necessary for them to stand so that people can see
who is speaking.

54 Witnesses should generally be asked to sit at the witness table. However,
see the advice below about interested persons.

55 Be prepared to intervene in the proceedings. Careful interventions can
assist your understanding of the arguments and may help reduce the
length of an inquiry. For example, you might intervene:

e To suggest a brief adjournment to allow the parties to reach agreement on a
particular matter if you feel that would be more productive than the
adversarial approach (for example, on conditions or technical matters). This
could be during a slightly extended lunch break or overnight.

e To suggest that a particular point or issue is discussed by means/of a round
table discussion (ie this need not be confined to the discussion of conditions -
it may be helpful where technical matters are being discussed;and can help
the parties focus on areas of disagreement)

e To ensure the inquiry is run efficiently and effectively (see ‘Your interventions’
below).

e To ask your own questions (see ‘Inspector’s questions’ below).

Opening statements

56 This is where the main parties (including Rule 6 parties) briefly outline
their overall case. It sets the scene for what is to follow and can be
particularly helpful to third parties. Encourage brevity - 5-15 minutes
should be enough for even'the most complex of cases. They should not
be used to recite or present evidence.

Examination-in-chief

57 This is where individual witnesses are taken through their evidence by
their own advocate. Most witnesses prepare a proof of evidence. If so, it
is not necessary for the proof to be read out in full. However, where there
are members of the public or other parties present who have not seen the
proofs it can be helpful for the summary to be read out to provide
context. Nevertheless, discourage the reading out of too much factual
material.

58 The examination in chief has three purposes:

o It allows the advocate to highlight key points in the withesses evidence
e It helps make third parties aware of the case in more detail
o It allows the witness to settle in before being cross-examined

Cross-examination
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59

This is the key part of the adversarial inquiry process and the point at
which the evidence of one party is tested by the advocate for the opposing
side. Advocates may ask a series of questions that are intended to lead
the witness for the opposing side towards a particular answer. The aim of
the questioning may not always be clear at the outset and it is best to
avoid intervening too early. However, the advocates have a duty to assist
the inquiry, so be prepared to intervene when the questioning does not
appear to be helping you. Consider asking - ‘where is this going?’

Re-examination

60

This is where the advocate has the opportunity to ask questions of their
own witness following examination by the opposing advocate. Generally,
this will be used in an attempt to clarify matters or recover ground that
may have been lost in cross-examination. However, it should‘only be
directed at matters raised in cross-examination. It should not be used to
introduce new points or ask leading questions (i.e. where the question
suggests the expected answer). Ifitis, the opposing advocate may
justifiably object.

Conditions and obligations

61

You will also need to deal with:

Conditions - these are usually best dealt-with after all the witnesses and third
parties have been heard, and by means of an Inspector led discussion involving
the appellant, LPA and any interested-third parties. You will need to consider
whether the suggested conditions.meet the 6 tests in paragraph 206 of the
Framework!®, even if they have been agreed by the main parties. Consider any
conditions which have emerged during the inquiry, have been suggested by third
parties or which you wish:to advance. Emphasise that the discussion is standard
practice and does not.indicate that you have made up your mind. See
‘Conditions’ for further advice.

Planning Obligations - also generally best considered by means of an Inspector
led discussion'- you will need to assess whether the obligation complies with the
3 tests incparagraph 203 of the Framework?® (and CIL Regulation 122 if relevant)
and whether it would be effective (see Annexe N of the Procedural Guide -
Planning-Appeals — England.) Alternatively, if the obligation was central to a

main issue, it may already have been discussed. However, you might have
questions about its format, wording and effectiveness. See ‘Planning Obligations’
for more good practice advice.

Closing submissions

62

Invite each party who called witnesses to make a closing submission. It is
usual to finish with the appellant. Generally, it should not be necessary to
interrupt a closing submission. However, you should intervene if it
appears that new evidence is being introduced or new points made or if
anything is unclear.

19 In Wales, see Circular 16/2014
20 Tn Wales, see Circular 13/97 and Wales Inspector Guidance - Planning Obligations & CIL
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63 You can ask the advocates before they start, or at any point during the
inquiry, to cover any particular points in closing. You can also seek
clarification at the end of their submission. This could be important if
significant concessions were made in cross-examination.

64 If the inquiry lasts 8 or more days the closing submissions should be
provided in writing - Rule 16(14). Written submissions are often
provided in shorter inquiries and are invariably helpful. You can request
them at the start, but you cannot require them. Sometimes you may be
able to arrange the programme so that the advocates have time to
prepare their closings in writing - for example, by arranging the site visit
(which advocates do not normally attend) at the start of the final day.

65 Well prepared closing statements can be very helpful when writing your
decision as they will summarise the key points. Take careful notes if they
are not submitted in writing or if advocates depart from their script. If a
reference is made to a legal judgment - try to secure a full reference and
if possible a copy of the judgment.

66 You should not accept the offer of a written version after the inquiry as
there is a risk that new points could be raised necessitating further
exchanges between the parties. In addition, third parties would not be
able to hear (or see) all of the closing submissions.

Costs applications

67 National guidance on the award of costs is provided in the Appeals section
of the government’s Planning Practice Guidance.?! All costs applications
must be formally made before the inquiry is closed??.

68 Before closing the inquiry ask if any party intends to apply for costs. To
assist with timetabling there is no reason why you should not ask about
the costs intentions of the parties in your opening. However, you should
always provide the formal opportunity at the end of the inquiry.

69 If the costs application has been made in writing:

e Does the applicant intend to add anything to it, orally?

e ( Has the written application been provided beforehand to the other party and
to you? If not, ensure copies are provided and, if necessary, allow an
adjournment for both you and the other party to read it

o If it was provided beforehand, has the other side responded to it in writing? If
so, do they have any further response? If they have not prepared a written
response, they should be given the opportunity to respond orally.

21 In Wales, see Circular 23/93 Awards of Costs Incurred in Planning and Other (Including
Compulsory Purchase Order) Proceedings.

22 In England, see the Planning Practice Guidance ID 16-035-20140306 “All costs applications
must be formally made to the Inspector before the hearing or inquiry is closed, but as a matter
of good practice, and where circumstances allow, costs applications should be made in writing
before the hearing or inquiry. Any such application must be brought to the Inspector’s attention
at the hearing or inquiry, and can be added to or amended as necessary in oral submissions.”
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e Where both you and the parties have had adequate opportunity to read and
understand the application and any response, these do not need to be read
out.

70 If the costs application is made, or added to, orally, the other side should
be given the chance to respond and the costs applicant should then be
given the final chance to respond.

71 In some cases it may be reasonable, in the interests of fairness, to allow
an adjournment so that a response to a costs application can be prepared.

72 If the costs application and response is made orally, you will need to take
a full note. Ask the parties to proceed at a steady pace.

73 Clarify whether the application is seeking a full or partial award._If partial,
then what for? Intervene to seek clarification if need be.

74 If both parties make applications these should be heard one after the
other. Start with the LPA.

75 If the inquiry is adjourned to another day, then any costs applications
should be heard at the end of the resumed event.

Closing the inquiry

76 After the closing submissions but before closing the inquiry you should:

e Make arrangements for the site visit (and to any other sites)
e Collect the attendance list and any outstanding documents

77 In some rare cases you may accept that additional material can be
provided after closing.— for example a completed s106 agreement where
all that is lacking are the signatures. If so, set a firm timetable for it to be
received. You should also be clear about any opportunities for the parties
to comment in writing on such material. Make it clear that if the material
is not received on time, you will proceed to make your decision without it.

78 You may be asked when your decision will be issued. It is best to refer to
the overall PINS targets (see table in paragraph 11). There is no
requirement in the Rules or advice in the Procedural Guide that says you
must specify a date.

79~ Before you close the inquiry it is good practice to check that everyone has
said what they want to, that all matters have been covered and that you
have received all necessary documents, including the attendance sheet.
Thank everyone for their attendance and contributions. Do not leave
anything behind.

80 You should formally close the inquiry before leaving the venue (unless you
are due to resume the inquiry on another day, in which case it should be
adjourned).
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Site visit
81 Rule 17 provides that:

¢ You may make an unaccompanied inspection before or during the inquiry
without giving notice - Rule 17(1)

e You may visit the site in the company of the appellant, LPA and any statutory
party during an inquiry or after its close and shall do so if requested by the
appellant or LPA - Rule 17(2)

e If you intend to make an accompanied inspection this must be announced =
Rule 17(3)

82 Given the inquiry proceedings are based on the formal presentation and
examination of evidence, it is not appropriate to allow discussion-at the
site visit (as you might with a hearing which has not yet been closed).
Consequently, site visits are conducted in the same way as for written
representations cases. The purpose is for you to see the site and
surroundings. Explain that you cannot listen to any
representations/discussion/arguments - but that the-parties can point out
physical features.

83 In many cases the site visit will take place after the inquiry has closed.
However, it can sometimes be beneficial-to visit the site in an
adjournment - for example:

¢ Where visiting the site will help you understand the evidence

¢ In winter time when daylight'hours are short (to help avoid the inquiry
running onto an extra day)

e To allow the advocates-time to prepare written closing statements

However, the disadvantage is that it can lead to a lengthy adjournment
that might be inconvenient for third parties not attending the site visit.

84 In cases where it is necessary to go onto the site, the visit will need to be
accompanied. However, if the site is visible from a public place it may be
possible-to carry out an unaccompanied site visit — but only with the
agreement of the parties.

85 (/If the visit is accompanied, representatives of both the appellant and LPA
must be present. Third parties may attend, although if the site visit is to
go on private land, the permission of the landowner will be required. Try
to discourage large numbers from attending by explaining the purpose of
the visit and asking for representatives.

86 If you travelled to the venue by public transport it may be expedient to
accept a lift from one of the main parties. If so, you must ensure that a
representative of both the appellant and the LPA travels in the vehicle.
Explain this to any interested persons.
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87 If the site visit reveals something that you feel is important but which was
not discussed during the inquiry, you will need to seek the written views
of the parties.

88 Some of the advice in ‘Site Visits’ is also relevant including on the conduct
of the visit and about requests to view other sites in the area, taking
photographs and health and safety.

Your interventions

89 You should intervene:

e To stop discourteous/disruptive behaviour by anyone to you or to any of-the
parties

e To control aggressive or bullying behaviour by an advocate

e Where the advocate is seeking to score points which are not directly relevant
to your consideration of the planning merits of the case

¢ Where the witness is being evasive or is not answering the question

e To prevent repetitious questions or answers

e To prevent unhelpful or irrelevant questions

e To prevent questions which are outside'the witnesses expertise/knowledge
e To prevent questions and answers which seem calculated to annoy

e To prevent leading questions-during the examination-in-chief or re-
examination - ie the advocate should not be suggesting the answer to a
question which they areasking of their own witness. If necessary, ask the
advocate to re-frame the question.

e To remind interested persons that this is their opportunity to ask a question of
the witness = not to make a statement

You may need to intervene to stop cross-examination on legal matters if it does not
appear to be assisting. Such matters are normally dealt with in submissions rather
than through the cross-examination of a non-lawyer by an advocate.

90 Usually, a polite reminder will be effective. You will generally find that
advocates will do their best to assist you.

91 Inquiries may be attended by large numbers of people who have strong
feelings about the proposal. People may be unfamiliar with the planning
system and inquiry procedures. They may be frustrated by having to wait
to present their case. You may need to take active control:

e Act very quickly to stop any disruption - including audible whispering, general
conversation, gasps, applauding, booing or unsolicited comments. It will
usually be enough to stress that you need quiet so that you can hear all the
participants and that the procedures are designed to allow everyone to have
their say.
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e If feelings are running high, you could amend the programme so that
interested persons are allowed to speak first. However, you should seek the
views of the main parties before doing this.

e A short adjournment can sometimes help restore calm.

92 If the approaches outlined above are not successful you have the power
to:

o Refuse to permit irrelevant or repetitious evidence or cross-examination -
Rule 16(6). However, be aware that the Rule states that if you refuse to
permit oral evidence, the person may submit the evidence in writing before
the close of the inquiry — so you need to tell them that.

e Require a person behaving disruptively to leave, refuse to permit the person
to return or permit them to return subject to conditions but you should allow
any such person to submit any evidence in writing before the close of the
inquiry - Rule 16(9) - so you need to tell them that.

e Proceed with an inquiry in the absence of a person entitled to appear at it -
Rule 16(11).

93 Only rarely will you find it necessary to give a'formal warning or ask
someone to leave. If you do, make a careful written note of the case
reference, main parties, date, venue and a summary of the behaviour,
warning and response (for future reference in the event of a complaint).
If you have asked someone to leave and they refuse or if disorderly
behaviour is disrupting proceedings despite your best attempts to ensure
control, you should contact building security in the first place. Your final
option is for the police to be called, preferably by building security?3
and/or to adjourn to another day.

Your questions

94 You can and should intervene to ask questions of a witness. This might
be to seek clarification on a particular point or to address something that
you feel has-hot been covered adequately. It is best to ask questions
during the relevant part of the evidence-in-chief, or if not, at the end of it,
so that the advocate can re-examine their witness if need be.
Alternatively, you should offer the opportunity to re-examine.

95."/You do not necessarily need to ask both main parties the same questions.

However, you must ensure you are fair to both parties. Any questions
you ask must be framed neutrally.

Adjournments

96 Rule 16(13) allows you to adjourn an inquiry.

97 Short adjournments may be necessary and can be helpful. For example:

23 Section 4(1)(a) of the Public Order Act 1986 relating to disorderly behaviour applies
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e if it would be reasonable to allow a party to read new evidence and to prepare
their response (or if you need to read it).

o to allow the parties to discuss and seek agreement on a particular matter -
for instance, the wording of conditions.

98 An adjournment to another day will be necessary if the inquiry over-runs
the time allocated for it. In some cases a change in circumstance or new
evidence may also necessitate an adjournment to a different day, for
example, if natural justice requires that parties are given adequate time
to respond. Contact Chart as soon as possible who will confirm the details
to the parties. If the date, time and place are announced before the
adjournment no further notice is required - Rule 16(13).

99 All adjournments must be to a definite time and place. Seek the views of
the parties. This should be announced before adjourning — Rule 16(13).

100 After an adjournment the inquiry is ‘resumed’.

101 Try to keep adjournments to a minimum - any adjournment should be
necessary or helpful. Depending on the circumstances it might be
appropriate to warn about the risks of a costs application.

Note taking

102 You need to record the discussion and-your notes may well be the only
record of what took place. However, you do not need to keep a word by
word account. Instead focus on'the main points made, particularly those
which have not previously been-set out in writing. If necessary, you can
ask the parties to slow down or repeat a point if you wish to make sure
you record it accurately.

103 You need to strike the right balance between engaging with the parties
(through eye contact) and taking notes. You also need to manage the
event as a whole.

104 A more thorough note will be needed if a costs application or legal
submission is made orally. Ask the parties to speak slowly so you can
make a thorough note of what they say.

105 _1It can be helpful to record the start and finish times of the various stages
of the inquiry. This allows you to monitor whether the advocates are
sticking to their time estimates.

106 Be aware that your notes might have to be made available following a
request from one of the parties (for example, in connection with a
complaint or High Court challenge).
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Conduct of the parties at the inquiry

Discussion between an advocate and their witness

107 Once cross-examination of a witness has started, they should not be
permitted to discuss evidence with their own advocate until their re-
examination has been completed (for example, during breaks).
Consequently, where possible, it is best to avoid adjourning over lunch or
over night where cross-examination has started but re-examination has
not been completed. If this is not possible you should remind the withess
of the need to avoid communicating with their advocate in the
adjournment.

Who has the right to cross-examine?

108 Under Rule 16(5) only the appellant, the LPA and statutory parties®* have
the right to cross-examine persons giving evidence. However, in the
interests of natural justice, Rule 6 parties should always be allowed to
cross-examine and interested persons should normally be allowed to ask
qguestions of a witness giving evidence for the side they oppose. Try to
make sure that questions do not repeat those already put by the opposing
advocate.

109 The convention is that statutory parties should normally be given the
opportunity to present their case and cross-examine/ask questions before
other third parties.

Interested persons and third parties

110 Interested persons (often also called ‘third parties’ or interested people)
may not be able to'stay for all the proceedings. You cannot expect them
to be familiar with the inquiry process and the planning system or to have
full knowledge of the case or to offer solutions or alternatives.
Accordingly:

e You may need to hear from people out of the normal order - seek the
agreement of the main parties.

o _Try to ensure that people do not feel intimidated by the proceedings or any of
the participants. It is your role to help ensure that they can get across their
arguments. In some cases people may feel more comfortable speaking from
where they are sitting rather than from the witness table.

e Ask if they are prepared to be cross-examined/or to be asked questions -
inform them that that this will increase the weight that can be attached to
their evidence (untested evidence carries less weight).

e You may need to help interested parties frame their questions.

24 The term statutory party is defined in Rule 2(1).
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111 There is nothing in the Rules to prevent an interested person or party
making an opening statement or a closing submission. However, this will
usually only be done by any Rule 6 parties and organisations/groups and
is at the Inspector’s discretion. This will usually be after the main parties
have opened and before the appellant has closed.

Rule 6 parties

112 Rule 6(6) allows the Secretary of State or Welsh Ministers to require ‘any
other person’ to provide a statement of case. In most cases “"Rule 6
status” will have been sought by a third party who wishes to take an
active part in the inquiry. There will be a letter on the file requiring a
statement of case. To have “Rule 6” status the third party must have
complied with the requirement to provide a statement of case within 4
weeks of being required to do so. They will often be legally represented.

113 In most cases the Rule 6 party will prepare a proof of evidence and will
take part in the same way as the appellant and LPA - ie through the
presentation of evidence in chief, cross examination.and re-examination
and the making of opening statements and closing submissions.

114 You will need to adjust the standard running order to accommodate Rule 6
parties. If they are opposing the proposal:

e any opening statement and closing submission from a Rule 6 party would
usually follow the LPA

e witnesses for a Rule 6 party would normally be heard after the LPA but before
the appellant

e Rule 6 parties can cross-examine the appellant - usually after the LPA

115 Further advice is provided in the ‘Guide to Rule 6 for interested parties
involved in an inquiry-— planning appeals and called-in applications —
England’ and 'Guide to taking part in planning appeals proceeding by
inquiry — Wales’:

Can people ask' a question of “their own side”?

116 Occasionally, third parties may want to ask a question of a witness who is
onthe same side as them. Although there is nothing in the Rules to say
that this should not be allowed, the general convention is that a witness
should not be cross-examined by their own side. However, if there are
fundamental differences between parties who are, nevertheless, seeking
the same outcome to the appeal, it can be reasonable to allow questions.
In some cases it may work best if any questions are put through you.

Advocates who are also witnesses

117 Sometimes professional persons may appear in a dual capacity as an
advocate and as an expert witness. This should not normally present any
difficulties. However, it is important to distinguish between the two roles
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and they should sit at the witness table when giving evidence. For
obvious reasons, they will be unable to re-examine themselves.

Expert witnesses

118 The weight to be afforded to the evidence of an expert witness could

depend on their qualifications and experience. This is because the
evidence of an expert in a particular field should be well informed.
However, it is the quality of the evidence that is of primary importance
(and the degree to which it stands up to being tested under cross-
examination).

Officers who disagree with their local authority

119 An LPA does not always accept the advice of its professional-officers and,

120

121

consequently, some decisions are made ‘against recommendation’.

In these circumstances, it is for the LPA to decide whether to call such
officers as witnesses. If they do it is reasonable for.the opposing
advocate to ask questions about their own professional views and the
advice they provided to the LPA. It will be for'you to decide what bearing
any answers have on the weight you attach to particular evidence. It will
usually be established that there is a distinction between their own
professional view and their representation of the views of the authority at
the inquiry.

However, in many cases the LPA will employ a consultant or use a
different officer or an elected-member to give evidence instead.

Appearances by more than one authority

122

123

124

In areas where there are two tiers of local government, the authority
responsible for dealing with the application is the "local planning
authority" for'the purpose of the Rules - Rule 2(1).

The other-authority has a right to appear and give evidence at any inquiry
into such a case - Rule 11(1)(c). However, they are not entitled to cross-
examine witnesses and can only do so at the Inspector’s discretion. This
is because the ‘other authority’ is not defined as a statutory party and so
is'not included in the list of parties entitled to cross-examine in Rule
16(5). However, if there are significant differences in the case of the two
authorities, the other authority should be allowed to cross-examine on
these matters.

Any attempt to cover the same ground should be prevented if it is
repetitious. Cross-examination must be permitted if a refusal to allow it
would result in a denial of natural justice to the authority. Where there is
no significant difference between the two cases, you should make it clear
that only one of the advocates will be allowed to cross-examine. This
should be the one with the right to do so (ie the LPA).
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125 Where any local authority has expressed in writing an adverse view which
has been included in the LPA’s statement of case, that local authority may
be required to make a representative available at the inquiry (Rule 12).
The representative may be called as a witness by the LPA. Alternatively,
the authority may wish to present its own case, particularly if its evidence
is contrary to that of the //LPA.

Representatives of organisations

126 Check the position of anyone who states that they are representing an
organisation. Do they have authority to represent the organisation? It
can also be helpful to know the number of members and how the
organisation arrived at their position on the appeal (for example, was
there a committee approval?).

Representatives of government departments

127 Where the Secretary of State or the Historic Buildings‘and Monuments
Commission for England (also called “English Heritage”) has given a
direction? or the Secretary of State, another Minister of the Crown or a
government department or certain other bodies have expressed a view
about the application?® the appellant, LPA or'a’person entitled to appear
can apply in writing for a representative to appear at the inquiry — Rule
12(1).

128 Rule 12(2) states that in these circumstances the Secretary of State or
Welsh Minister shall make a representative available. That person shall
give evidence and be subject to cross-examination — Rule 12(3).

129 Rule 12(4) requires that the representative shall not be required to
answer a question which'is directed to the merits of government policy
(although such questions can be asked - it is up to the representative to
decide how or if they should respond).

130 The LPA may call such representatives as withesses. Otherwise they
should normally be called upon to give their evidence independently at an
early stage in the proceedings.

131 To-be taken into account, departmental evidence must be made available
to the other parties. The departmental witnesses are required by Rule 12
to give evidence and to be subject to cross-examination to the same
extent as other witnesses. The balancing of departmental views against
other material considerations is a matter for the Secretary of State/Welsh
Minister or the Inspector acting on his behalf.

132 Sometimes representatives of a government department attend the
inquiry other than in pursuance of the above rule. They may then appear

25 Under Rule 4(2)(a) or (b). In Wales, the National Assembly/Welsh Ministers.
26 Under Rule 4(2(c)
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on their own, or be called by a party. You should give them the same
protection against questioning on the merits of government policy.

Assessors/specialist advisors

133 An Assessor is a specialist adviser, usually scientific or technical, selected
to assist you by hearing, testing and weighing evidence of a specialised
nature that may be outside the normal experience of the Inspector but
which may have an important bearing on the issues to be decided. See
Annexe K for more information.

Issues that might arise during or after the inquiry

What if a main party is not present?

134 If one of the main parties is not present at the appointed;time - open the
inquiry. Establish who is present by taking appearances and explain the
position. It is possible that the person is ill, has been delayed while
travelling or has gone to the wrong venue.

135 If the appellant is missing, ask the LPA to try-to contact them. If the LPA
is not present ask the appellant to try to contact them. If the
appellant/LPA does not have the contact details, adjourn, phone your
charting manager and ask Chart to try-and contact them.

136 Adjourn initially for 15-20 minutes. More than one adjournment may be
needed to establish the position. If it is feasible, allow a reasonable
period of time for the missing party to arrive so that the inquiry can
continue on the same day:.

137 If there is no prospect of the missing person attending and you have no
reason to believe that the missing party has behaved irresponsibly,
explain that you:do not intend to conduct the inquiry without one of the
main parties present (because to do so could be unfair) and will therefore
have to adjourn it.

138 In most cases, the first preference will be for the inquiry to be rearranged
(by-Chart). Explain that you will not be able to arrange a date to re-open
as one of the main parties is missing and that the case officer will be in
contact later. Adjourn the inquiry. When you return home, contact Chart
who will write to the parties. Remember to keep the case officer
informed.

139 If exceptionally, you consider that it might be possible to carry out the
case by the written representations procedure, you should first seek the
views of those present. If there is support for this view and you consider
it reasonable in the circumstances, close the inquiry and carry out the site
visit (but this will only be an option if the site visit can be done
unaccompanied). On your return home, contact Chart who will write to
the parties.
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140 If you consider that one of the parties has acted irresponsibly or
unreasonably - see the advice in Annex H.

141 If one of the main parties falls ill, you may need to adjourn the inquiry,
including if necessary to another day. This will depend on the severity of
the illness and the demands of the event. The same will apply if you fall
ill.

142 If the inquiry is to be rearranged you should hear any application for costs
at the end of the re-opened inquiry.

143 If you subsequently intend to complete the case by the written
representations procedure, it is possible that one of the parties may
indicate that they wish to make an application for costs. If so, you should
hear this before you close the inquiry. You should then prepare a report
on the costs application. A copy of the report should be sentto the Costs
Reports mailbox. A note should also be placed on the appeal file for
Despatch to the effect that the appeal file and report should be forwarded
to the Costs and Decision Team when the appeal decision has been
issued. The Costs and Decision Team will complete the costs process and
make the costs decision.

What if the venue is not large enough?

144 No-one should be precluded from attending an inquiry even if they do not
want to speak. If it becomes clear that the venue is not large enough you
will need to adjourn to allow the LPA to find a more suitable place to hold
the inquiry - if at all possible/on the same day. Open the inquiry and
seek the views of the main parties.

145 Do not accept a suggestion that people should be admitted on a first come
first served basis or that attendance should be prioritised in any way.

Rulings

146 You may be asked to make a ruling at any stage of the inquiry (although
the party making the request may not use the term ‘ruling’). This might
for-example, be about

o whether you will accept new evidence or revised plans.

e whether a procedural problem may have led to unfairness which needs to be
remedied.

¢ whether the appeal or application is valid.

¢ whether the inquiry should be adjourned for some reason.

147 Ask the parties for their views. Hear from the party making the request
first then from anyone opposing it. Ask any questions you may have. If
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necessary, adjourn for a short period to consider the points made. Keep a
careful note of any discussion and the conclusions you have announced.

148 In some cases it may be advisable to prepare the ruling in writing. This
would be appropriate where there are legal matters or complex issues on
which the appeal may turn.

149 When considering a ruling, bear in mind the following:

e natural justice - the ruling should not put any party at a significant
disadvantage

e your own interest - provided there is no breach of natural justice, a
point may best be resolved on the basis of how you may best be
helped

e a breach of the Rules does not itself invalidate the proceedings or
require redress - if no-one is at a disadvantage, the breach is unlikely
to be serious

e a breach of the Rules in the course of producing evidence does not
render that evidence inadmissible — however, you may need to
consider whether an adjournment may be necessary

e a simple common-sense ruling is more likely to be appropriate than
one which is complex, or is based on complicated reasoning

e where possible it is best to reach a conclusion at the inquiry- however,
in some circumstances it might be possible or preferable to ensure all
possibilities are examined at the inquiry and then resolve the dispute
in your decision

e where a ruling is sought you must give clear guidance to the parties. It
is essential that all concerned understand any ruling you give even if
they are unhappy about its implications.

150 Try to be aware of the precise terms of any relevant legislation, but seek
the assistance of the advocates and invite them to address you on the
relevantprovisions. One important aspect is the extent to which the
relevant Rules give you specific powers. Your ruling will carry greater
weight if made in pursuance of such a power. In planning cases, the Rules
make it clear that it is for you to determine the procedure except as
provided otherwise in the Rules — Rule 16(1). Ensure that you are looking at
the most recent amended version of the Rules ( but check any transitional
arrangement/significant dates). It is essential that you study the Rules and
act in accordance with them at all times. In addition to the appropriate Acts
and Rules, any stated objectives of the legislation should be taken into
account.

151 When a ruling has to be given, if a party persists in objecting, you should
advise them that you intend to proceed with the inquiry but if they have a
complaint they should contact the Quality Assurance Unit. Alternatively,
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they would have the option of applying for judicial review or, once the
decision had been issued, making a High Court challenge.

152 You should never say that a ruling has been based on instructions or advice
from the office as you alone are in control of the inquiry proceedings, and
make all rulings.

What if the LPA no longer intends to defend a reason for refusal?

153 The LPA may announce at the start of the inquiry, or before it, that they
no longer intend to defend a particular reason for refusal. Occasionally
they may explain that they no longer have any objections to the proposal.
Even though this may have been made clear in writing, it is helpful to ask
the LPA to explain the reasons for their position, particularly if third
parties are present.

154 The LPA may state that it no longer intends to present any-evidence on
these matters, or at all. However, if you have questions-or if there are
third parties who oppose the proposal on these grounds you may request
that the LPA witness is made available to answer questions. If the issue is
a technical one (eg traffic) it can be advantageous to hold a session where
the expert witnesses for the LPA and appellant-share the witness table
and answer any questions from you and other parties in turn.

155 In these circumstances, the appellant may still want to present their
evidence-in-chief on the subject, particularly if there are third party
objections. Similarly they may wish to ask questions of third parties
opposing the proposal. You should allow this.

156 However, if the LPA declines to present evidence they should not be
allowed to cross-examine the appellant. Essentially, therefore the
evidence of the appellant will be un-tested - except by any questions that
you or third parties.raise.

157 Where the LPA no longer intend to defend a particular reason for refusal
or have any objections to the proposal, the appellant may decide to make
an application for costs, or you may decide to initiate an award of costs.

What if there are no notification letter(s) or site notice?

158 ‘There should be 2 notification letters - the first about the appeal and the
second about the inquiry. Check that the copies of the letters and site
notice you receive from the LPA are correctly dated, relate to the correct
appeal and venue and have been sent to the right people. A site notice
should also have been posted.

159 Rule 4(4)(b) requires that:

The local planning authority shall ensure that within 1 week of the starting date
any (i) statutory party; and (ii) other person who made representations to the
local planning authority about the application occasioning the appeal, have been
notified in writing that an appeal has been made and of the address to which and
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of the period within which they may make representations to the Secretary of
State (or in Wales, the National Assembly).

160 Rule 10(5) states that:

The Secretary of State may?’ in writing require the local planning authority to
take one or more of the following steps - (a) not less than 2 weeks before the
date fixed for the holding of a inquiry, to publish a notice of the inquiry in one or
more newspapers circulating in the locality in which the land is situated; (b) to
send a notice of the inquiry to such persons or classes of persons as he may
specify, within such period as he may specify; or (c) to post a notice of the
inquiry in a conspicuous place near to the land ...

161 If the correct notification has not taken place you will need to decide
whether to adjourn the inquiry to another date in order to allow it to be
carried out. However, you will only need to do this if you consider that
there is a significant risk that the interests of a third party could be
prejudiced because they did not know about the appeal, only found out
about the appeal 2 weeks before the inquiry was due to take place or
were not notified or given little notice of the inquiry... For example, were
they deprived of the opportunity to attend or respond to evidence? Seek
the views of the parties at the inquiry and considerthe circumstances.

162 Be pragmatic. A breach of the Rules does not'inevitably require an
adjournment to carry out further publicity.- You are looking to see
whether any party has been unreasonably disadvantaged.

What if late evidence is offered at or before the inquiry?

163 Rule 16(10) states that you.may allow any person to alter or add to their
full statement of case. Rule“16(12) allows you to take into account any
written representation or evidence or any other document received by you
before the inquiry opens or during it (provided that you disclose it at the

inquiry).

164 Advice on accepting late evidence before the inquiry can be found in the
section above on ‘preparation for the inquiry’.

165 It is best to establish early on in the inquiry if anyone intends to submit
new evidence or documents. This will allow the documents to be copied in
one go and the need for an adjournment to be considered (to allow the
witnesses and you to read them). This can help avoid serial disruptions.

166 If you are offered late evidence at the inquiry you will need to decide
whether to accept it. The Procedural Guide - Planning Appeals — England’
in F.12.1 to F.12.5%8 provides advice and states that:

27 Although the Rule uses the term ‘may’ in practice the Secretary of State will usually
require these steps to have been taken to ensure adequate notification and publicity.
(For Wales, read ‘National Assembly’).

28 In Wales, see section E.11 of the relevant Procedural Guidance.)
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e no-one should attempt to “get around” the rules by taking late evidence to
the inquiry - F.12.1)

o late evidence will only be accepted “exceptionally” - F.12.3 (this might for
example, include, where relevant, a recent decision on a similar development,
a recent appeal decision or a change in development plan or national policy -
see Annexe B to the Guide (‘Can there be new material during an appeal?’.
More advice is provided in ‘The approach to decision-making’)

167 The Procedural Guide - Planning Appeals — England’ states in F.12.3 that
before deciding whether, exceptionally, to accept late evidence, you will
require:

e an explanation as to why it was not received by us in accordance with the
rules; and

e an explanation of how and why the material is relevant; and

e the opposing party’s views on whether it should be accepted.

168 It goes on to state in F.12.4 that Inspectors will refuse to accept late
evidence unless fully satisfied that:

e it is not covered in the evidence already received; and

e itis directly relevant and necessary for his or her decision;

e it would not have been possible for the party to have provided the evidence
when they sent us their full statement of case??; and

e it would be procedurally fair to all parties (including interested people) if the
late evidence were taken into account

169 If you intend to accept late evidence you should advise about the
possibility of a costs award being made in the event of any adjournment
(F.12.5) by you or an application being made by one of the parties (see
B.2.3). This will allow the party the opportunity to consider whether or
not to submit the evidence.

170 In pr