
26 September 2022 

Our reference: IC-153222-K0T9 

Dear Sir/Madam,  

Freedom of Information Act 2000 (FOIA) 
Complainant: Ruth Sutherland 
Your reference: 1335452 / IR 1342884 

We previously wrote to the DHSC and asked them to investigate the way that this 
request has been handled. The DHSC has informed us that the appropriate policy team 
now sits with the UKHSA rather than the DHSC.

We understand that you have offered to take this request from the DHSC. Therefore, I 
am passing this case to you. 

You should now reconsider the way that this request has been handled and respond as 
detailed below. 

ICO’s approach 

On receipt of a complaint under FOIA, we will give a public authority one opportunity to 
justify its position, before issuing a decision notice. Please consider the guide for public 
authorities on our website for more information about how we handle complaints: 

http://www.ico.org.uk/for_organisations/freedom_of_information/guide.aspx 

The request 

On 6 June 2021 the complainant requested the following information: 

“1. A copy of the site risk assessment for the symptomatic covid-19 test site in 
Ramsay Croft car park, Dalkeith, Scotland.  

2. A copy of the site collection criteria for covid-19 test sites issued by the UK
Department of Health and Social Care issued to Scottish local authorities in
February 2021.

3. The daily number of symptomatic patients attending appointments at the covid-
19 test site in Ramsay Croft car park, Dalkeith, since 21 May 2021 to date.”

On 1 July 2021 the DHSC responded to the request. It refused to provide information in 
response to parts 1 and 2 of the request, citing section 43 (commercial interests) of 
FOIA.  

It disclosed information in response to part 3 of the request and explained that ‘testing 
sites do not distinguish between symptomatic and asymptomatic attendees.’ 

The complainant requested an internal review on 2 July 2021 and, when it wasn’t 
provided, chased this matter on 15 August 2021 and 6 December 2021.  

http://www.ico.org.uk/for_organisations/freedom_of_information/guide.aspx
http://www.ico.org.uk/for_organisations/freedom_of_information/guide.aspx


The DHSC provided the outcome to its internal review on 20 January 2022. It upheld its 
original position.  

My investigation will look at whether the withheld information is exempt under section 
43(2). We aren’t going to look at the handling of part 3 of the request. 

What you need to do now 

Where possible we prefer complaints to be resolved by informal means, and we ask both 
parties to be open to compromise. It is also your responsibility to satisfy us that you 
have complied with the law. Our website has guidance which you should refer to in order 
to check whether your original response to the information request was appropriate.  

This is your opportunity to finalise your position. With this in mind, you should revisit the 
request. After looking at our guidance, and in light of the passage of time, you may 
decide to reverse or amend your position. If you do, please notify the complainant and 
me within the timeframe specified at the end of this letter. This may enable us to close 
this case informally without the need for a decision notice. 

In any event, we need the following information from you to reach a decision: 

Section 43(2) – commercial interests 

• A copy of the withheld information (clearly marked to indicate where section 43(2) 
applies).

• The Commissioner notes that the requested information is a risk assessment and 
site criteria. The Commissioner’s guidance makes it clear that section 43(2) cannot 
be applied in a blanket manner but should be considered against each clause/
subsection individually.

• With the above in mind, please can the UKHSA reconsider the complainant’s 
concern that a redacted copy of the requested information could be provided.

• If the UKHSA maintains that the documents as a whole are engaged by section 
43(2), please specify this.

• Please identify the party or parties whose commercial interests would, or would be 
likely to be prejudiced if the withheld information was disclosed.

• Please provide a detailed explanation to support the position that disclosure of the 
withheld information would, or would be likely to prejudice a party’s commercial 
interests.



• Please ensure that you provide evidence which demonstrates a clear link between 
disclosure of the information that has actually been requested and any prejudice to 
commercial interests which may occur.

• If the prejudice relates to the commercial interests of third parties, in line with the 
Information Tribunal decision in the case Derry Council v Information 
Commissioner (EA/2006/0014), the ICO does not consider it appropriate to take 
into account speculative arguments which are advanced by public authorities about 
how prejudice may occur to third parties. Whilst it may not be necessary to 
explicitly consult the relevant third party, arguments which are advanced by a 
public authority should be based on its prior knowledge of the third party’s 
concerns. Therefore, please clarify on what basis you have established that 
disclosure of a third party’s interests may occur and please provide copies of 
correspondence the DHSC has had with third parties in relation to this request.

• Please confirm which threshold of likelihood the UKHSA is relying on in this case,
i.e. the lower threshold that disclosure ‘would be likely’ to have a prejudicial effect 
or the higher threshold that disclosure ‘would’ have a prejudicial effect.

• What public interest arguments in favour of disclosure were taken into account?

• What public interest arguments in favour of maintaining the exemption were taken 
into account?

• Please explain why you consider that on balance the public interest in maintaining 
the exemption outweighs disclosure. Please include details of any particular 
weighting exercise that has been carried out.

• Please ensure that your submissions focus on the content of the information that 
has actually been withheld rather than simply being generic public interest 
arguments.

We strongly recommend that your response is guided by recent decision notices, our 
guidance and our lines to take, which demonstrate our approach to the exemptions and 
procedural sections of FOIA. These can be found on our website: 

• http://search.ico.org.uk/ico/search/decisionnotice

• https://ico.org.uk/for-organisations/

The following appears particular relevant in this case: 

• ic-97816-d0q5.pdf (ico.org.uk)

https://icosearch.ico.org.uk/s/search.html?collection=ico-meta&profile=decisions&query
https://icosearch.ico.org.uk/s/search.html?collection=ico-meta&profile=decisions&query
https://ico.org.uk/for-organisations/
https://ico.org.uk/media/action-weve-taken/decision-notices/2021/4019009/ic-97816-d0q5.pdf


Having revisited the request, you may decide to disclose information to the complainant. 
If you do, please do so copy us in.  

We will consider new exemptions but it is your responsibility to tell the complainant why 
the new exemption applies and to provide us now with your full submissions. 

For the avoidance of doubt, you should now do the following: 

• Consider whether to change your response to the information request, and let us
know the outcome.

• Send us the withheld information.

• Send us your full and final arguments as to why you think section 43(2) applies.

• Answer all of the questions in this letter.

Please provide your response within 20 working days of the date of this letter, that is by 
24 October 2022, ensuring that you fully set out your final position in relation to this 
request. If you have any concerns please contact me at @ico.org.uk 
(quoting the above reference) or call me on  

Yours sincerely 

 
Information Commissioner’s Office 

We are often asked for copies of the correspondence we exchange with third parties. We 
are subject to all of the laws we deal with, including the Data Protection Act 2018 and 
the Freedom of Information Act 2000. You can read about these on our website 
(www.ico.org.uk). Please say whether you consider any of the information you send us 
is confidential. You should also say why. We will only withhold information where there 
is good reason to do so. 

http://ico.org.uk/





