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 SCHEDULE 23 

INSURANCE 

Part 1 - Minimum Insurance Requirements 

 

1. 

CONSTRUCTION ALL RISKS INSURANCE 

1.1 

Cover 

All risks of loss, destruction or damage to the Insured Property from any cause not 
excluded. 

1.2 

Insured Parties 

1.2.1 

The Authority; 

1.2.2 

The Contractor; 

1.2.3 

Sub-contractors and suppliers of any tier and servants or agents acting on their 
behalf; 

1.2.4 

The Senior Lenders; and 

1.2.5 

Consultants to 1.2.1, 1.2.2 and 1.2.3 above in respect of site activities only,  

each for their respective rights and interests 

(together the "Insured Parties") 

1.3 

Insured Property 

1.3.1 

All assets which are undergoing installation, alteration, maintenance or repair 
(including the temporary works in preparation for the installation, alteration, 
maintenance and repair of the assets) (the "Works") undertaken in relation to the 
Project including all designs, drawings, specifications and plans to be provided, 
all plant, machinery, equipment, unfixed materials and other goods and all other 
property for incorporation or use in connection with or incorporation into the 
Works except as specifically noted in 1.3.2 below whether supplied by or on 
behalf of the Contractor or installed by any insured contractor or sub-contractor 
or otherwise. 

1.3.2 

Construction plant and equipment, temporary buildings and their contents which 
is the responsibility of the Contractor. 

 (together 

the 

"Insured Property") 

1.4 

Period 

12 months (or such longer period as may be agreed) from the Effective Date and annually 
renewable thereafter. 

1.5 

Sums Insured 

An amount sufficient to reflect the maximum possible loss of any Insured Property arising 
out of any one event. 

1.5.1 

Maximum Deductibles 

£50,000 each and every loss increasing to £250,000 in respect of defective materials and 
workmanship. 
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1.6 

Principal Extensions 

72 hour clause. 

Faulty design, workmanship and materials DE5 (with DE3 option clause). 

European Authorities clause. 

12 months guarantee maintenance clause. 

Professional fees clause (minimum £1,000,000). 

Removal of debris clause (minimum £500,000). 

Automatic increase clause - minimum £1,000,000. 

Inflation on incomplete works clause - 10% of sum insured – (minimum £500,000 and 20% 
co-insurance minimum £10,000). 

Additional cost of working clause - 10% of sum insured – (minimum £500,000 and 20% 
co-insurance minimum £10,000). 

Plans and documents clause. 

Automatic reinstatement clause. 

Minimisation of loss clause. 

Fire Prevention Joint Code compliance clause. 

Full value terrorism. 

Free issue materials clause. 

Waiver of subrogation against all Insured Parties (other than where a claim or occurrence 
has been caused or contributed to by an insured party through fraud, deliberate 
misrepresentation, deliberate non-disclosure or deliberate breach of a policy condition). 

Munitions of war clause. 

Testing and Commissioning Period clause. 

Advance payments. 

Temporary repairs. 

1.7 

Principal Exclusions 

War, invasion, acts of foreign enemies, hostilities, civil war, rebellion, revolution, 
insurrection of military or usurped power. 

Nuclear/radioactive risks. 

Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic 
speeds. 

Consequential losses not otherwise insured hereunder. 

Cyber risks. 

2. 

DELAY IN START UP 

2.1 

Indemnity 

Loss of revenue and/or increased costs of working, less any sums saved during the 
indemnity period as may cease or be reduced in consequence of the delay, arising from a 
delay to the Base Service Charge Date as a result of physical damage cover under the 
Construction All Risks Insurance as per paragraph 1 of this Schedule. 
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2.2 

Insured Parties 

2.2.1 

The Contractor; and 

2.2.2 

The Senior Lenders,  

each for their respective rights and interests. 

2.3 

Period 

As per the Construction All Risks Insurance specified in paragraph 1 of this Schedule. 

2.4 

Sums Insured 

An amount sufficient to cover the subject of the Indemnity as set out in paragraph 2.1 of 
this Schedule for the duration of the Indemnity Period as set out in paragraph 2.5 of this 
Schedule. 

2.5 

Minimum Indemnity Period 

12 months. 

2.6 

Maximum Deductibles 

45 days in the aggregate. 

2.7 

Principal Extensions 

Additional increased costs of working. 

Full Value Terrorism Cover. 

Denial of Access (limited to damage). 

Accountants clause. 

Waiver of subrogation against all Insured Parties (other than where a claim or occurrence 
has been caused or contributed to by an Insured Party through fraud, deliberate 
misrepresentation, deliberate non-disclosure or deliberate breach of a policy condition). 

Suppliers’ extension may be limited to specified perils for key suppliers/contractors. 

Loss of utilities. 

Sub-contractor’s key plant and equipment. 

2.8 

Principal Exclusions 

Fines and penalties. 

Delays due to public authority (including the Authority) changes or delayed responses. 

Delays due to rectification of defects. 

Non-availability of funds. 

Delays due to modifications. 

Loss of operational income. 

3. 

THIRD PARTY LIABILITY 

3.1 

Cover 

Legal liability of the Insured Parties for all sums (including claimants' costs and expenses) 
whether under contract or otherwise in respect of: 

3.1.1 

death or bodily injury to or illness or disease contracted by any person; 

3.1.2 

loss of or damage to property; and 
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3.1.3 

interference to property or any easement, right of air, light, water or way or the 
enjoyment or use thereof by obstruction, trespass, loss of amenities, nuisance or 
any like cause, 

happening or consequent upon a cause occurring during the period of insurance and arising 
out of or in connection with the Works. 

3.2 

Insured parties 

As for Construction All Risks Insurances. 

3.3 

Period 

As for Construction All Risks Insurances. 

3.4 

Minimum Limit 

£50,000,000 any one occurrence/unlimited in the aggregate other than in respect of 
pollution/contamination, to be reviewed every 5 years. 

3.5 

Maximum Deductibles 

£50,000 each and every occurrence in respect of property damage only. 

3.6 

Principal Extensions 

Costs in addition to the limit. 

Cross liabilities clause. 

Contractual liability clause. 

Health and Safety at Work Act(s) clause. 

Data Protection Act clause. 

Munitions of war clause. 

Worldwide courts jurisdiction clause (excluding USA and Canada). 

ABI pollution clause. 

3.7 

Principal Exclusions 

Employer's liability claims. 

Fines, penalties, punitive or exemplary damages. 

Liquidated damages. 

War, invasion, act of foreign enemies, hostilities (whether declared or not), civil war, 
rebellion, revolution, insurrection of military or usurped power. 

Nuclear risks. 

Liability arising from seepage, pollution or contamination unless caused by a sudden, 
unintended and unexpected happening. 

Aircraft liability. 

Marine liability. 

Professional Indemnity, but not excluding personal or bodily injury. 

Asbestos. 

Cyber risks 

Terrorism. 
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4. 

MATERIAL DAMAGE ALL RISKS 

4.1 

Cover 

All risks of loss or damage from any cause not excluded including machinery breakdown 
and computer breakdown cover in respect of appropriate equipment. 

4.2 

Insured Parties 

4.2.1 

The Authority; 

4.2.2 

The Contractor; 

4.2.3 

Operational and/or maintenance Sub-contractors of any tier but only where they 
have an insurable interest in the Insured Property; and 

4.2.4 

The Senior Lenders, 

each for their respective rights and interests. 

4.3 

Insured Property 

Any assets that are not undergoing installation, alteration, maintenance or repair. 

4.4 

Sum Insured 

An amount sufficient to reflect the maximum possible loss of the Insured Property arising 
out of any one event. 

4.5 

Maximum Deductible 

£50,000 each claim. 

4.6 

Period 

12 months (or such longer period as may be agreed) from the Effective Date and annually 
renewable thereafter. 

4.7 

Principal Extensions 

Replacement/reinstatement basis of claims settlement. 

Architects' and surveyors' fees clause. 

Debris removal costs clause. 

Additional costs of complying with public authority requirements clause. 

Costs of labour and computer time expended in reproducing documents or computer 
records, including accidental or malicious erasure clause. 

Additional overtime, night work, holiday work, express freight costs and custom duties 
clause. 

Automatic reinstatement of sum insured clause. 

Full value terrorism  

72 Hours clause. 

Pollution and contamination of the Insured Property arising from an event which itself is 
not excluded. 

Capital additions. 

Temporary repairs. 

Munitions of war. 
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4.8 

Principal Exclusions 

War and civil war. 

Radioactive contamination. 

Deliberate acts or omissions of the insured parties. 

Unexplained shortages or mysterious disappearance. 

The cost of making good wear and tear, gradual deterioration, rust etc., gradually 
developing defects, flaws, deformation, distortion, cracks or partial fractures, defects in 
design, materials or workmanship but this shall not exclude subsequent damage resulting 
from an ensuing cause which is not otherwise excluded. 

Consequential (financial) losses, loss of revenue, loss of use etc. 

Sonic boom. 

Loss of or damage to vehicles licensed for road use, marine vessels or aircraft. 

Fidelity losses. 

Cyber risks. 

5. 

BUSINESS INTERRUPTION  

5.1 

Scope of Cover 

Loss of revenue and/or increased costs of working during the Indemnity Period defined at 
paragraph 5.4 below in consequence of interruption to or interference with the Services 
resulting from an indemnifiable event covered under the Material Damage All Risks 
insurance or which would have been covered but for the application of the Deductible. 

5.2 

Insured Parties 

5.2.1 

The Contractor; and 

5.2.2 

The Senior Lenders, 

each for their respective rights and interests. 

5.3 

Period 

As per Material Damage All Risks specified in paragraph 4 of this Schedule. 

5.4 

Indemnity Period 

A minimum of 12 months from the date of an event indemnifiable under the Material 
Damage All Risks insurance as per paragraph 4 of this Schedule. 

5.5 

Sum Insured 

An amount sufficient to cover the scope of cover 

5.6 

Maximum Deductible 

£50,000 each claim. 

5.7 

Principal Extensions 

Additional increased cost of working. 

Accountants clause. 

Suppliers’ Extension – Specified Perils for key suppliers/contractors. 

Denial of Access (limited to damage). 

Loss of utilities. 
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Waiver of subrogation against all Insured Parties (other than where a claim or occurrence 
has been caused or contributed to by an Insured Party through fraud, deliberate 
misrepresentation, deliberate non-disclosure or deliberate breach of a policy condition). 

Full value “All Risk” terrorism. 

5.8 

Principal Exclusions 

Fines and penalties. 

Delays due to public authority changes or delayed responses (including the Authority). 

Delays due to rectification of defects. 

Non-availability of funds. 

Delays due to modifications. 

6. 

THIRD PARTY LIABILITY 

6.1 

Cover 

Legal liability of the Insured Parties for all sums (including claimants' costs and expenses) 
whether under contract or otherwise in respect of: 

6.1.1 

death or bodily injury to or illness or disease contracted by any person; 

6.1.2 

loss of or damage to property; and 

6.1.3 

interference to property or any easement, right of air, light, water or way or the 
enjoyment or use thereof by obstruction, trespass, loss of amenities, nuisance or 
any like cause, 

happening or consequent upon a cause occurring during the Period of insurance and arising 
out of or in connection with the Services. 

6.2 

Insured Parties 

6.2.1 

The Authority; 

6.2.2 

The Contractor; 

6.2.3 

Operation and/or maintenance Sub-contractors of any tier and servants or agents 
acting on their behalf to the extent that liability for their activities are to be 
insured under contract; and 

6.2.4 

The Senior Lenders, 

each for their respective rights and interests. 

6.3 

Period 

As for Material Damage All Risks Insurance specified in paragraph 4 of this Schedule. 

6.4 

Minimum Limit 

£50,000,000 any one occurrence/unlimited in the aggregate other than in respect of 
pollution/contamination, to be reviewed every 5 years. 

6.5 

Maximum Deductibles 

£50,000 each and every occurrence in respect of property damage only. 

6.6 

Principal Extensions 

Costs in addition to the limit. 

Cross liabilities clause. 
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Contractual liability clause. 

Health and Safety at Work Act(s) clause. 

Data Protection Act clause. 

Munitions of war clause. 

Worldwide courts jurisdiction clause (excluding the USA and Canada). 

ABI pollution clause. 

6.7 

Principal Exclusions 

Employer's liability claims. 

Fines, penalties, punitive or exemplary damages. 

Liquidated damages. 

War, invasion, act of foreign enemies, hostilities (whether declared or not), civil war, 
rebellion, revolution, insurrection of military or usurped power. 

Nuclear risks. 

Liability arising from seepage, pollution or contamination unless caused by a sudden, 
unintended and unexpected happening. 

Aircraft liability. 

Marine liability. 

Professional Indemnity, but not excluding personal or bodily injury. 

Asbestos. 

Cyber risks. 

Terrorism. 

  

8

 
 

 



[bookmark: 9]CONFORMED COPY 

Part 2 - Other Insurances Not Forming Part Of The Minimum Insurance Requirements 

1. 

CONTRACTOR INSURANCES REQUIRED BY LAW 

To comply with all statutory requirements, including but not limited to: 

1.1 

Employers Liability; and 

1.2 

Motor Insurance. 

2. 

PROFESSIONAL INDEMNITY 

The Contractor shall procure that Professional Indemnity Insurance is purchased by any 
Sub-contractor (other than the Principal Sub-contractor) who undertakes professional 
design services.   Subject to suitable coverage being available in the insurance market from 
insurers of good standing and repute at commercially reasonable rates and on commercially 
reasonable terms, such cover shall be on an annually renewable basis for the period of this 
Agreement and twelve years thereafter. 

Limit: £10,000,000 for any one claim and in the aggregate.  Limit of Indemnity to be 
subject to the provision to provide at least one reinstatement in the period. 
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Part 3 - Permitted Insurance Policy Endorsement Wordings Forming Part of the Insurance 

Requirements 

Notwithstanding any other provision of this Policy, the following endorsement shall apply: 

 

Section I: Definitions 

1. 

In this endorsement: 

"Agent"  means The Governor and Company of the Bank of Scotland in its capacity as 
agent for the Finance Parties and includes its successors in that capacity; 

"Authority" means The Secretary of State for Transport; 

"Contractor" means GeneSYS Telecommunications Limited, a company incorporated 
under the laws of England and Wales with company registered number 05295532, whose 
registered office is situated at Fluor Centre, Watchmoor Park, Riverside Way, Camberley, 
Surrey GU15 3YL; 

"Finance Parties" has the meaning given to it in the NRTS Facility Agreement and 
includes any assignee, transferee, successor or novated, replacement or additional creditor 
of or in relation to any of the foregoing; 

"Insured" means those parties so described in the Policy Schedule; 

"Insurers" means the insurer or insurers underwriting this insurance policy;  

"Insurance Proceeds Account" means the account in the name of the Contractor with 
The Governor and Company of the Bank of Scotland with account number 06219691 and 
sort code 12-27-14; 

"Joint Insurance Account" means the account held in the joint names of the Contractor 
and the Authority with The Governor and Company of the Bank of Scotland with account 
number 06219704 and sort code 12-27-14; 

"NRTS Facility Agreement" means the agreement dated            September 2005 between, 
amongst others, the Contractor, the Arranger and the Agent;  

"Project" has the meaning given to it in the NRTS Facility Agreement; and 

"Security Trustee” has the meaning given to it in the NRTS Facility Agreement. 

Section II: Policy formation /basis 

2. 

SEPARATE POLICY 

All the provisions of this Policy (except for those relating to limits of liability) shall operate 
as if there were a separate policy covering each Insured. Accordingly, the liability of the 
Insurers under this Policy to any one of the Insured shall not be conditional upon the due 
observance and fulfilment of any other Insured of the terms of this Policy and of any duties 
imposed upon it relating thereto and shall not be affected by any failure in such observance 
or fulfilment of any such other Insured. 

3. 

INTEREST OF THE FINANCE PARTIES AND THE AUTHORITY 

3.1 

The Insurers acknowledge that the Finance Parties and (in respect of third party liabilities) 
their respective officers, directors, employees, secondees and assigns are each additional 
co-insureds under this Policy and that the premium specified in this Policy provides 
consideration for their being co-insured parties. 
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3.2 

The Insurers acknowledge that the Authority and (in respect of third party liabilities) its 
officers, directors, employees. secondees and assigns are each additional co-insureds under 
the sections of this Policy relating to material damage risks and public liability risks and 
that the premium specified in this Policy provides consideration for their being co-insured 
parties. 

4. 

LIABILITY FOR PREMIUM 

Neither the Agent, the Finance Parties nor the Authority shall be liable for the payment of 
any premium under this Policy although they may choose to pay the premium.  This shall 
not relieve the Contractor from its obligations to pay any premium under this Policy. 

5. 

DISCLOSURE 

5.1 

The Finance Parties shall have no duty of disclosure to Insurers in relation to the Policy. 
Nevertheless, on the written request of the Insurers, the Finance Parties shall provide the 
Insurers with access to any relevant due diligence report(s) commissioned by the Finance 
Parties relating to the Project and the Insurers shall keep such report(s) confidential and 
shall accept such information without rights of recourse against the party / parties that 
prepared the said reports.  

5.2 

The Insurers acknowledge to the Finance Parties alone that (i) they have received adequate 
information in order to evaluate the risk of insuring the Contractor in respect of the risks 
hereby insured on the assumption that such information is not materially misleading, (ii) 
there is no information which has been relied on or is required by Insurers in respect of 
their decision to co-insure the Finance Parties or their directors, officers, employees or 
agents, and (iii) in agreeing to enter into this Policy, they have not relied upon or taken into 
account any information supplied to them by any Finance Party. The acknowledgements 
provided by the Insurers in this clause 5.2 shall have no effect on any rights that Insurers 
might have had under or in relation to the Policy against any party (including the 
Contractor) other than the Finance Parties and the Agent in the absence of such 
acknowledgements. 

5.3 

Non-disclosure or misrepresentation by one Insured shall not be attributable to any other 
Insured who did not actively participate in that non-disclosure or misrepresentation. 
Without prejudice to the protections afforded to the Insured by this endorsement, no one 
Insured represents or warrants the adequacy or accuracy of any information provided or 
representation made by or on behalf of any other Insured. 

Section III: Rights to avoid/cancel or change Policy terms 

6. 

NON-VITIATION 

6.1 

The Insurers undertake to each Insured that the Policy will not be invalidated as regards the 
rights and interests of such Insured and that the Insurers will not seek to avoid any liability 
under this Policy because of any act, neglect, error or omission made by any other Insured, 
including any failure by any other Insured to disclose any material fact, circumstance or 
occurrence, any misrepresentation by any other Insured or any breach or non-fulfilment by 
any other Insured of any condition, warranty or provision contained in the policy. 

6.2 

The Insurers agree that no Insured shall be penalised or prejudiced in any way by any 
unintentional or inadvertent misrepresentation, non-disclosure, want of due diligence or 
breach of any declaration, terms, condition or warranty of this Policy (together "the 
Relevant Matter"), but that this shall not apply as regards the individual Insured responsible 
for the Relevant Matter if that Insured fails to notify the Insurers or the brokers through 

  

11

 
 

 



[bookmark: 12]CONFORMED COPY 

whom the Policy was placed as soon as reasonably practicable after the management or 
managers of that Insured become aware or are made aware of the Relevant Matter. 

7. 

CANCELLATION 

7.1 

The Insurers agree that they shall not seek to cancel or suspend the construction phases of 
this insurance except: (i) for non payment of premium; or (ii) where an insured party 
consistently fails to comply with Insurers’ requirements relating to survey or loss control 
action points; or (iii) where an insured party is in breach of an applicable Joint Code of 
Practice (or equivalent). 

7.2 

The Insurers shall promptly notify the Agent and the Authority in writing in the event of 
any: 

7.2.1 

suspension, cancellation, termination; or 

7.2.2 

in the case of cover under Sections 4, 5 or 6 of this Policy (material damage -
operational period; loss of revenue - services; public liability - services), non-
renewal 

of this Policy by the Insurers or by the Insured.  The cover provided by this Policy shall 
continue in force and unaltered for at least 30 days after written notice of such suspension, 
cancellation, termination or (in the case of cover under Sections 4, 5 or 6) non-renewal is 
given to the Agent and the Authority.  Nothing in this clause shall give the Insurers any 
right to suspend, cancel or terminate this Policy which the Insurers do not otherwise have 
under this Policy. 

7.3 

The Insurers shall promptly notify the Agent and the Authority in writing of any default in 
the payment of premium and shall give the Agent and the Authority at least 30 days notice 
in writing before voiding this Policy for non-payment of premium, in order to give an 
opportunity for that premium to be paid within the notice period. 

7.4 

The Insurers shall promptly notify the Agent of any act or omission or any event of which 
the Insurers have knowledge which might invalidate or render this Policy unenforceable in 
whole or in part. 

8. 

CHANGES IN COVER 

8.1 

The Insurers shall give the Agent and the Authority at least 30 days notice in writing before 
any reduction in cover or increase in excess or deductible under this Policy takes effect.  
Nothing in this clause shall give the Insurers any right which they do not otherwise have to 
reduce cover or increase any excess or deductible under this Policy. 

8.2 

No reductions in limits or coverage or increases in deductibles, exclusions or exceptions 
shall be made under the Policy whether at the request of any Insured or otherwise without 
the prior written consent of the Agent.  For the avoidance of doubt, this shall not affect or 
alter rights of the Insurers to suspend cover in accordance with the terms and conditions of 
the Policy, provided always that the Agent is advised in accordance with paragraph 7. 

9. 

AMENDMENTS TO ENDORSEMENT 

During the term of this Policy, the provisions of this endorsement may only be amended by 
written agreement between the Contractor, the Insurers and the Agent, such amendment to 
be endorsed on the Policy. 
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Section IV: Claims 

10. 

NOTICE OF CLAIMS 

10.1 

Notice of claim by the Authority or the Finance Parties or any other party entitled to 
indemnity under the Policy shall, in the absence of manifest error, be accepted by Insurers 
as a valid notification of claim on behalf of all other Insureds subject to the full terms of the 
Policy. 

11. 

CLAIM PAYMENTS/LOSS PAYEE 

Payments made in accordance with this Clause 11 shall, to the extent of the payment, 
discharge the Insurers liability to pay the Contractor or any other Insured. 

11.1 

In respect of the insurance under this Policy of material damage risks only: 

All claim payments or return premium shall be paid into the Joint Insurance Account or to 
such other account as the Agent as loss payee may specify in writing. 

11.2 

In respect of the insurance under this Policy of public liability risks only: 

All claim payments in respect of a third party liability shall be paid to person(s) whose 
claim(s) constitute the risk or liability insured against except in the case where the Insured 
has properly discharged its liability to such person(s), in which case the claim payment 
shall be paid to the Insurance Proceeds Account or such account as the Agent directs in 
writing. 

Any return premiums shall be paid to the Insurance Proceeds Account or such other 
account as the Agent directs in writing. 

11.3 

In respect of the insurance under this Policy of loss of revenue risks only: 

All claim payments or return premiums shall be paid to the Insurance Proceeds Account or 
such other account as the Agent directs in writing. 

11.4 

Set-off 

Insurers may, at their discretion, deduct overdue unpaid premium from claims settlements 
but shall not set off or deduct premium that is not overdue or any other amounts payable by 
the Contractor under or in relation to the Policy. 

12. 

WAIVER OF SUBROGATION 

The Insurers waive all rights of subrogation howsoever arising which they may have or 
acquire against any Insured described within the appropriate Schedules arising out of any 
Occurrence in respect of which any claim is admitted and is insured hereunder for the 
benefit of such Insured except against any: 

12.1 

such Insured (or officer, director, employee, agent or assign) who has caused or contributed 
to such an occurrence or claim by fraud, deliberate misrepresentation, deliberate non-
disclosure or deliberate breach of policy condition; or 

12.2 

consultant or equivalent professional party to the extent that their professional errors, 
omissions or activities not covered by this Policy have caused or contributed to a loss 
covered under this Policy; or 

12.3 

supplier or manufacturer to the extent that their errors, omissions or activities not covered 
by this Policy have caused or contributed to a loss covered under this Policy; or 

12.4 

such Insured to the extent that they are entitled to recover in respect of a loss under cover 
falling within sub-clause 13(a) – (e) below (or would be so insured if cover in the terms set 
out in this Policy had been taken out); or 
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12.5 

in relation to losses paid under Sections 4 or 5 of the Policy (material damage - operational 
period; loss of revenue - services), any Insured who is not covered under those Sections. 

13. 

PRIMARY INSURANCE 

The Insurers agree that this insurance provides the primary cover for risks insured under 
this Policy. In the event that any risk insured under this Policy is also insured under any 
other policy of insurance effected by any Insured, the Insurers agree to indemnify the 
Insured as if such other policy of insurance did not exist except in respect of: 

13.1 

excess layers of third party cover effected specifically for the Project; 

13.2 

any public liability claim against the Insured which exceeds the applicable limit of 
indemnity under this Policy, in which case the liability of the Insurers for additional legal 
costs and expenses shall be limited to the proportion that the applicable limit of indemnity 
bears to the total claim against the Insured; 

13.3 

any claim under this Policy to which a Marine 50/50 Clause applies; 

13.4 

any claim made under a Contingent Motor Liability extension to this Policy; or 

13.5 

any claim relating to a loss which is insured against (or would be insured but for a double 
insurance provision or similar or the application of a deductible) under: 

13.5.1 

any other policy specifically effected for the construction or operational phase(s) 
of the Project; or 

13.5.2 

a latent or inherent defects policy or engineering or mechanical breakdown policy 
specifically effected for the Project, 

or a related business interruption insurance policy. 

Section V: Miscellaneous 

14. 

NOTICE OF SECURITY INTEREST 

The Insurers acknowledge that by an assignment contained in a debenture dated on or 
about the date of this Agreement (the "Assignment"), the Contractor assigned by way of 
security to the Security Trustee all benefits and rights in respect of this insurance and all 
claims and returns of premiums in respect thereof to which the Insured is or may at a future 
time become entitled.  The Insurers confirm that they have not been notified of any other 
assignment of or security interest in the Contractor's interest in this insurance.   

15. 

NOTICE 

15.1 

All notices or other communications under or in connection with the Policy will be given 
by fax and post. Any such notice given by Insurers will be deemed to be given on the 
earlier of: 

15.1.1 

if by fax, when transmitted but only if the sender's fax machine confirms 
successful transmission; and 

15.1.2 

if by post, within 2 business days of release from the relevant Insurer's office. 

15.2 

The address and fax number of the Agent for all notices under or in connection with the 
Policy are those notified from time to time by the Finance Parties for this purpose to the 
insurance broker at the relevant time.  The initial address and fax number of the Agent is as 
follows: 

Agent 

The Governor and Company of the Bank of Scotland 
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Risk and Asset Management 
Infrastructure Finance 
3rd Floor 
New Uberior House 
11 Earl Grey Street 
Edinburgh 
EH3 9BN 

Fax No:   

0131 659 0591 

Attention: The 

Director 

15.3 

The address and fax number of the Authority for all notices under or in connection with the 
Policy are those notified from time to time by the Authority for this purpose to the 
insurance broker at the relevant time.  The initial address and fax number of the Authority 
is as follows: 

Authority 

Highways Agency 
Temple Quay House 
2 The Square 
Temple Quay 
Bristol 
BS1 6HA 

Fax No:    

0117 372 8838 

Attention: 

Names Redacted under Sec 40 of the FOIA Exemptions ‘Personal Information’) 

16. 

GOVERNING LAW & JURISDICTION 

The Policy shall be governed and interpreted in accordance with English law.  This endorsement 
overrides any conflicting provision in this Policy. 
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Part 4 - Form of Broker's Letter of Undertaking 

 

To: 

The Secretary of State for Transport 

 
Dear Sirs 
 

Agreement dated [                                       ] entered into between GeneSYS Telecommunications 
Limited (the “Contractor”) and The Secretary of State for Transport (the “Authority”) (the 
“Agreement”) 

 
 
1. 

 We refer to the Agreement.  Unless the context otherwise requires, terms defined in the 
Agreement shall have the same meaning in this letter. 

 

2. 

 We act as insurance broker to the Contractor in respect of the Relevant Insurances as defined 
in clause 1.1 of the Agreement, copies of which are attached hereto as Appendix A and in that 
capacity we confirm that the Relevant Insurances have been arranged by us and: 

 
2.1 

where appropriate name you and such other persons as are required to be named pursuant to 
the Agreement for their respective interests; 

 
2.2 

are, in our reasonable opinion as insurance brokers, as at today’s date, in full force and effect 
in respect of all the matters specified in the Agreement; 

 
2.3 

all premiums due to date in respect of the Relevant Insurances are paid and the Relevant 
Insurances are, to the best of our knowledge and belief, placed with insurers which, as at the 
time of placement, are reputable and financially sound. We do not, however, make any 
representations regarding such insurers’ current or future solvency or ability to pay claims; 
and 

 
2.4 

the endorsements set out in part 3 of Schedule 23 of the Agreement as attached hereto as 

Appendix D are in full force and effect in respect of the Relevant Insurances. 

 
3. 

We further confirm that the cover notes attached  hereto as Appendix B confirm this position. 

 
4. 

Pursuant to instructions received from the Contractor and in consideration of your approving 

our appointment as brokers in connection with the Relevant Insurances, we hereby undertake 
in relation to the Relevant Insurances: 

 
4.1 

Notification Obligations 

 

4.1.1  to notify you at least 30 (thirty) days prior to the expiry of any of the Relevant 

Insurances if we have not received instructions from the Contractor to negotiate 
renewal and in the event of our receiving instructions to renew, to advise you as soon 
as reasonably practicable of the details thereof; 

 

4.1.2  to notify you at least 30 (thirty) days prior to ceasing to act as brokers to the 

Contractor unless, due to circumstances beyond our control, we are unable to do so in 
which case we shall notify you as soon as reasonably practicable;  
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4.1.3  subject to our lien, if any, on the Relevant Insurances for premiums due, to pay into 

the Joint Insurance Account without set off or deduction of any kind for any reason 
all payments received by us from insurers in relation to the Relevant Insurances 
specified in clause 47 of the Agreement, as attached hereto as Appendix C; 

 

4.2 Advisory Obligations 

 

4.2.1 

to notify you promptly in writing of any default in the payment of any premium for 
any of the Relevant Insurances; 

 
4.2.2 

to notify you if any insurer cancels or gives notification of cancellation of any of the 
Relevant Insurances, at least 30 (thirty) days before such cancellation is to take effect 
or as soon as reasonably practicable in the event that notification of cancellation takes 
place less than 30 (thirty) days before it is to take effect; 
 

4.2.3 

to notify you of any act or omission, breach or default of which we have knowledge 
which may either invalidate or render unenforceable in whole or in part any of the 
Relevant Insurances or which may otherwise impact on the extent of cover provided 
under the Relevant Insurances;  

 
4.2.4 

to notify you as soon as reasonably practicable when we are informed by an insurer or 
by the Contractor of any changes in the Relevant Insurances which we reasonably 
believe would, if effected, result in any material reduction in limits or coverage 
(including those resulting from extensions in cover) or in any material increase in 
deductibles, exclusions or exceptions; 

 

 
4.3 

Disclosure Obligations 

 

4.3.1 

to disclose to insurers all information made available to us and any fact, change of 
circumstances or occurrence made known to us which is material to the risks insured 
against under the Relevant Insurances and which properly should be disclosed to 
insurers as soon as practicable after we become aware of such information, fact, 
change of circumstances or occurrence whether prior to inception or renewal or 
otherwise;  

 
4.3.2 

to treat as confidential all information so marked or otherwise stated to be 
confidential and supplied to us by or on behalf of the Contractor or the Authority and 
not to disclose such information, without the prior written consent of the supplier, to 
any third party other than those persons who, in our reasonable opinion, have a need 
to have access to such information from time to time, and for the purpose of 
disclosure to the insurers or their agents in respect of the Relevant Insurances in 
discharge of our obligation set out in paragraph 4.3.1 of this letter.  Our obligations of 
confidentiality shall not conflict with our duties owed to the Contractor and shall not 
apply to disclosure required by an order of a court of competent jurisdiction, or 
pursuant to any applicable law, governmental or regulatory authority having the force 
of law or to information which is in the public domain; 

 
4.4 

Administrative Obligations 

 

4.4.1 

subject to the Contractor’s consent, to hold all documents relating to or evidencing 
the Relevant Insurances, including but without prejudice to the generality of the 
foregoing, insurance contracts, policies, endorsements and all documents evidencing 
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renewal of the Relevant Insurances, payment of premiums and presentation and 
receipt of claims; 

 

4.4.2 

subject to the Contractor’s consent, to supply to the Authority and/or its insurance 
advisers (or the Authority’s or its insurance advisers’ authorised representatives) 
forthwith on request copies of the documents set out in paragraph 4.4.1 of this letter, 
and to make available to such persons as soon as reasonably practicable upon the 
Authority’s request the originals of such  documents to the extent that they are in our 
possession; 
 

4.4.3 

to administer the payment of premiums due pursuant to the Relevant Insurances such 
that, in so far as we hold appropriate cleared funds from the Contractor, all such 
premiums shall be paid to insurers in accordance with the terms of the Relevant 
Insurances; 
 

4.4.4 

to administer the payment of claims from insurers in respect of the Relevant 
Insurances (the "Insurance Claims") including: 

 

4.4.4.1  negotiating settlement of Insurance Claims presented in respect of the Relevant 

Insurances; 

 
4.4.4.2  collating and presenting all information required by insurers in relation to 

Insurance Claims presented in respect of the Relevant Insurances; and 

 

4.4.4.3  insofar as it is relevant and practicable, liaising with and reporting to the 

Authority throughout the settlement, payment and administration of such 
Insurance Claims; 

 

4.4.5 

to advise the Authority promptly upon receipt of notice of any material changes 
which we are instructed to make to the terms of the Relevant Insurances and which, if 
effected, would result in any material reduction in limits or coverage or in any 
increase in deductibles, exclusions or exceptions; 

 
4.4.6 

to advise the Authority in advance of any change to the terms of, or any lapse, non 
renewal and/or cancellation of any policy maintained in respect of the Relevant 
Insurances; and 

 
4.4.7 

to use our reasonable endeavours to have endorsed on each and every policy 
evidencing the Relevant Insurances (when the same is issued) endorsements 
substantially in the form set out in part 3 of Schedule 23 to the Agreement as attached 
hereto as Appendix D. 

 
5. 

Notification Details 

 
5.1 

Our obligations in paragraph 4 of this letter to notify or inform you shall be discharged by 
providing the requisite information in hard copy to the Authority. 

 
6.1 

The representations and obligations set out in this letter are subject to our continuing 

appointment as insurance brokers in relation to the Relevant Insurances concerned, and 
following termination of such appointment our immediate release from all our obligations set 
out in this letter to the extent those obligations arise on or after the termination. 

 
6.2 

Save insofar as we have given agreements or representations in this letter, you may not rely 

on any advice which we have given to the Contractor, and we do not represent that the 
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Relevant Insurances are suitable or sufficient to meet your needs, and you should take such 
steps and advice of your own as you consider necessary in order to protect your own position. 

 
6.3 

This letter has been prepared exclusively for the use of the party to whom it is addressed for 

the specific purpose of their relationship with the Contractor and its business.  No 
responsibility is accepted to any third party for any part of the contents of this letter and in the 
event that it is disclosed to a third party any and all liability howsoever arising to that third 
party is hereby expressly excluded.  No person except the parties to this letter have any rights 
arising out of this letter under the Contracts (Rights of Third Parties) Act 1999. 

 
6.4 

Without prejudice to the preceding exclusion of liability, our aggregate liability to any 

persons companies or organisation who acts in reliance on this letter for any and all matters 
arising from it and the contents thereof shall in any and all events be limited to the sum of 
£1,000,000, even if we are negligent.  We do not limit liability for our fraud. 

 
6.5 

For the avoidance of doubt, all the confirmations given in this letter relate solely to the 

Relevant Insurances.  They do not apply to any other insurances, and nothing in this letter 
should be taken as providing undertakings or confirmations in relation to any insurance that 
ought to have been placed by, or may at some future date be placed by, other brokers. 

 
6.6 

This letter is given by us on the instructions of the Contractor and with their full knowledge 

and consent as to its terms. 

 
6.7 

This letter shall be governed by and shall be construed in accordance with English Law and 

any dispute as to its terms shall be submitted to the exclusive jurisdiction of the courts of 
England and Wales. 

  
Yours faithfully 
 
 
 
 
 
_____________________ 
 
For and on behalf of Marsh Ltd 
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APPENDIX A 
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APPENDIX B 
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APPENDIX C 
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APPENDIX D 
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