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Dear Mr Kruse, 

 

Thank you for your Freedom of Information requests received on 15 March. You asked:   
 
    1. How many NI payments must one have made in the 6 months immediately 
     prior to making a claim for ESA in order to be eligible for ESA? 
      
     I'm thinking in particular here of the genuinely ill who are 
     wrongly declared fit to work by Atos. They then have to apply for a 
     reconsideration which can be of indeterminate length, say a year 
     for example. During this period they get no NI stamp paid unless 
     their eventual appeal is successful, increasingly less likely now 
     as there's no legal aid available for them. Once their 
     reconsideration is turned down and they apply to appeal then the NI 
     stamp is paid again while they're waiting for the tribunal 
     appearance and decision. What's going to happen to someone 
     genuinely ill who has their appeal say a couple of months after a 
     lengthy reconsideration period and fails it; would they then be 
     denied ESA on the grounds they didn't have enough NI paid in the 
     last six months? 
 

Answer: In order to qualify for contribution-based Employment Support Allowance ESA(C), the 
claimant must have paid or been credited with sufficient National Insurance Contributions in 
the tax years relevant to their claim. Entitlement to ESA(C) depends on the satisfaction of two 
contribution conditions, the first contribution condition (FCC) and the second contribution 
condition (SCC).     

First Contribution Condition (FCC) 

This condition is based on paid Class 1 and Class 2 contributions. The categories of paid 
contribution that count for ESA are Class A, D, F, H, L, N or R. 



[bookmark: 2]For claims beginning on or after 01/11/2010, the FCC can only be satisfied if the claimant has 
paid NI contributions on relevant earnings equivalent to 26 times the Lower Earnings Limit 
(LEL). The LEL is set by HM Revenue and Customs (HMRC) and can change every tax year. 
A new Benefit Year starts on the first Sunday in January each year and ends on the Saturday 
before the first Sunday of the next year. 

To satisfy the FCC the claimant must have:  

o 

paid or be treated as paid Class 1 or 2 contributions, or a combination of both in respect 
of any one of the last two complete tax years before the beginning of the relevant 
benefit year, and  

o 

must have paid, or be treated as having paid NI contributions of at least 26 x the LEL for 
that tax year; and  

o 

paid the NI contributions before the week ESA was claimed. Only the earnings at the 
LEL are being taken into account each week. Anything above this is disregarded. This 
means the claimant must have worked for 26 weeks to satisfy the FCC.  

Second Contribution Condition (SCC) 

This condition is based on paid Class 1 and Class 2 contributions, or Class 1 credits. The 
following Class 1 credits can count towards satisfying the SCC: 

 Incapacity 

Benefit 

(IB) 

  Employment and Support Allowance (ESA) 

  Jobseeker’s Allowance (JSA) 

 Autocredits 

  Special Credits awarded for Full Time Education (FTE), Approved Training or 

Apprenticeship 

  Carer’s Allowance (CA) 

  Disabled Person’s Tax Credit (DPTC) 

  Working Tax Credit (WTC)/ Child Tax Credit (CTC) with disability elements awarded 

whilst employed 

 MOD 

credits. 

The SCC is satisfied if the: 

  claimant has paid and/ or has been credited with Class 1 or 2 National Insurance 

Contributions (NIC’s) (or a combination of both); and  

  Earnings Factor (EF) from these contributions is not less than 50 x the Lower Earnings 

Limit (LEL) in both of the last two complete tax years (RITY’s) before the Benefit Year in 
which the claim begins. 

 
 
 
 
 
 



[bookmark: 3]2.  During the mandatory and indefinite reconsideration period prior to 
     making an appeal against being declared fit to work after an Atos 
     assessment, is it possible to and how might a claimant pay their 
     own NI stamp should they wish to do so? I'm aware that if the 
     appeal option is chosen when a reconsideration goes against them 
     and is successful then NI payments will be backdated by the govt to 
     cover the reconsideration period anyway. I'm thinking though of 
     self-payment as an option for those who fail their appeal and 
     subsequently wish to claim ESA who might otherwise have been turned 
     down on the basis they lacked enough NI payments in the 6 months 
     immediately prior to making that claim. 
 
Answer: If a reconsideration decision is not in the claimant’s favour and they then appeal, NI 
credits are awarded throughout the period of their appeal, up to and including the day before 
the appeal tribunal’s decision is made. This is regardless of the subsequent appeal outcome. If 
the appeal tribunal’s decision is not in the claimants favour, NI credits cease to be awarded 
from the date of the tribunal decision.       
 
HM Revenue and Customs (HMRC) are responsible for NationaI Insurance (NI). You can find 
information about voluntary NI contributions at www.gov.uk/voluntary-national-insurance-
contributions. It is important to note that Class 3 voluntary NI contributions can be used 
towards State Pension entitlement but cannot be used to gain entitlement to ESA (C).    
   
If you have any queries about this letter please contact me quoting the reference number 
above.   
 
Yours sincerely,  
 
 
DWP Central FoI Team 
 
 
------------------------------------------------------------------------------------------------------ 

 

Your right to complain under the Freedom of Information Act 

 

If you are not happy with this response you may request an internal review by e-mailing freedom-of-information-

xxxxxxx@xxx.xxx.xxx.xx or by writing to DWP, Central FoI Team, Caxton House, Tothill Street, London, SW1H 

9NA. Any review request should be submitted within two months of the date of this letter.  

 

If you are not content with the outcome of the internal review you may apply directly to the Information 

Commissioner’s Office for a decision. Generally the Commissioner cannot make a decision unless you have 

exhausted our own complaints procedure. The Information Commissioner can be contacted at: The Information 

Commissioner’s Office, Wycliffe House, Water Lane, Wilmslow Cheshire SK9 5AF www.ico.gov.uk 




    

  

  
