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Freedom of Information 

Internal Review decision 

 

Internal Reviewer Lawyer – BBC Workplace and Information Rights 
 

Reference RFI20171456/ IR2017087 
 

Date 15 January 2018  
 
Requested information 
 
On 3 October 2017, Mr Connor Gurney via what do they know (“the applicant”) 
made a request for information under the Freedom of Information Act 2000 (“the 
FOIA”) for the following information: 
 
Please provide: 
 
* the source code for the Barlesque page framework 
* the source code of http://news.bbc.co.uk/sport3/worldcup2002/ 
* the specification or any documentation for the "News Interactive" format (.stm files) 
* the source code and any documentation relating to the FTPBorg or Flip CMS 
systems 
 
On 30 October 2017 the BBC responded: 
 
The BBC notes that the Barlesque and FTPborg exist as a product with closed 
source code and the BBC do not currently have any plans to make this publicly 
available, the BBC does not publish the source code of its active systems (with the 
exception of those at http://www.bbc.co.uk/opensource).  

The stm format is not a BBC or news specification, it is a convention for naming 
HTML files that have server-side includes, more information can be found at 
https://en.wikipedia.org/wiki/Server_Side_Includes 

In accordance with section 1(1) of the Act, the BBC confirms that we do hold 
information within the scope of your request.  However we consider this information 
to be exempt from disclosure under section 43(2) of the Act as disclosure would be 
likely to prejudice the commercial interests of the BBC by making available its 
confidential intellectual property. 

Disclosure would be likely to: 

• have a detrimental impact on the commercial revenue of the BBC if at a later 
date the BBC decided to license the use of Barlesque or FTPborg; 

http://news.bbc.co.uk/sport3/worldcup2002/
http://www.bbc.co.uk/opensource)
https://en.wikipedia.org/wiki/Server_Side_Includes
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• weaken the BBC’s or a third party’s position in a competitive environment by 
revealing market-sensitive information or information of potential usefulness to 
competitors. 

 

As section 43 is a qualified exemption, the BBC is required by section 2(2) of the Act 
to consider the public interest factors in this case.  Specifically, we looked at whether 
in all the circumstances of the case, the public interest in maintaining the exemption 
outweighs the public interest in disclosing the information.   

In favour of disclosure, we recognised that there is a public interest in the following: 

• that there is transparency in the accountability of the BBC for public funds;  
• that business can respond better to opportunities with the BBC.  

 
On the other hand, in considering factors that might weigh in favour of the public 
interest in withholding, we took into account: 

• That the BBC maintains a strong bargaining position vis-à-vis suppliers during 
contractual negotiations in order to ensure that the licence fee is spent 
effectively; 

I am therefore satisfied, in terms of section 2 of the Act, that in all the circumstances 
of the case, the public interest in maintaining the exemption outweighs the public 
interest in disclosing the information.   
 
On 20 December 2017 you requested an internal review of the BBC’s decision: 

I am writing to request an internal review of British Broadcasting Corporation's 
handling of my FOI request 'Source code'. 
 
My request for two items have been refused. These are: 
 
1. the source code of http://news.bbc.co.uk/sport3/worldcup2002/ 
2. the source code and any documentation relating to "the Flip CMS" system 
 
As such, I would ask that you review these items and respond at once. A full history 
of my FOI request and all correspondence is available on the Internet at this 
address: https://www.whatdotheyknow.com/request/source_code_2 
 
Issue for review 
 
This review considers whether it was lawful for the BBC to withhold the requested 
information under section 43(2) of the FOIA. 

Decision  
 
After reviewing the BBC’s response to your request for information and consulting 
with the relevant division of the BBC, this review confirms the BBC’s decision to 

http://news.bbc.co.uk/sport3/worldcup2002/
https://www.whatdotheyknow.com/request/source_code_2
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withhold the requested information under section 43(2) of the FOIA as disclosure 
would prejudice the BBC’s commercial interests. 
 

The law 

Section 43(2) provides that 

(1) Information is exempt information if it constitutes a trade secret. 

(2) Information is exempt information if its disclosure under this Act would, or would 
be likely to, prejudice the commercial interests of any person (including the public 
authority holding it). 

(3) The duty to confirm or deny does not arise if, or to the extent that, compliance 
with section 1(1)(a) would, or would be likely to, prejudice the interests mentioned in 
subsection (2). 

 

Analysis  

Would disclosure prejudice those commercial activities? 

Section 43(2) exempts information from disclosure where it would prejudice 
commercial interests of the public authority or third parties. In this case, the 
requested information is the source code that the BBC uses to develop its online 
products. 

The commercial interest here is the protection of the BBC’s resources – time and 
money – and skill that the BBC has deployed to develop and use the code. 
Disclosure would unfairly disclose the BBC’s intellectual property and risk unfair 
duplication and exploitation of its products. The BBC invests significant resources – 
drawn from the licence fee payer – to develop this code. 

Disclosure would prejudice this interest. ICO Guidance explains that a public 
authority like the BBC must satisfy that there is more than a 50% chance of the risk 
eventuating.1 This review confirms that it is more likely than not that disclosure would 
expose the BBC’s systems to vulnerabilities given the commercial sensitivity of the 
information.  

In light of those principles the question that arises is this: would disclosure cause 
prejudice the BBC’s commercial interests?  

This review finds that disclosing the information would publicly expose commercially 
sensitive information. 
                                                           
1 ICO Guidance, section 43: https://ico.org.uk/media/for-organisations/documents/1178/commercial-
interests-section-43-foia-guidance.pdf paragraph 17. 

https://ico.org.uk/media/for-organisations/documents/1178/commercial-interests-section-43-foia-guidance.pdf
https://ico.org.uk/media/for-organisations/documents/1178/commercial-interests-section-43-foia-guidance.pdf
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This would prove detrimental to the BBC by negatively impacting upon the quality of 
its service provision, in turn damaging public confidence in its processes. This is due 
to the fact that individuals would be able to re-create or duplicate the BBC’s online 
products. Given the breadth and quality of BBC online programmes and products, 
this is a real risk that the BBC must be live to. Such exploitation of BBC products 
would undermine the value of those products and potentially cause confusion for 
licence fee payers in the event that similar online products appeared using BBC 
source code. 
 
For this reason, source code is treated as intellectual property and in this way is 
equivalent to other creative, commercial and other output that could be protected by 
intellectual property law; the purpose of which is to defend the commercial and moral 
rights of the owner. Developing the source code that has been requested involves a 
significant level of expertise and resourcing that the BBC is entitled to protect. 
 
The public interest balance 

It is necessary to consider whether the exemption under section 43(2) can be 
maintained in light of the balance of competing public interests. The public interest 
means the public good, not what is of interest to the public, and not the private 
interests of the requester.2 The BBC has recognised that there is a broad public 
interest in the following: 

• that there is transparency in the accountability of the BBC for public 
funds;  

• that the BBC is using public money effectively, and that the BBC is 
getting value for money when purchasing goods and services;  

• that the BBC’s commercial activities (including the procurement 
process) are conducted in an open and honest way; and  

• that business can respond better to opportunities with the BBC.3  
 

More specifically, in relation to the content of this request, the BBC appreciates the 
public interest in the accessibility of technology systems that are developed and 
used by public bodies. To this end, this review notes that the BBC has provided the 
applicant with previous source codes (the Barley source code) in response to a 
previous request for information in the interests of transparency (IR2017061). 

Public interest arguments in favour of maintaining the exemption 

On the other hand, in considering factors that favour the public interest in withholding, 
the BBC considered that the BBC should protect its commercial interests and the 
integrity of its products. In turn, this protects the public money injected by the licence 
                                                           
2 Grace Szucs v the Information Commissioner (EA/2011/0072). 
3 Similar arguments were made in Hugh Mills v Information Commissioner EA/2013/0263, (2 May 2014). 
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fee payer into the BBC’s allocation of resourcing to world-class online products and 
output. To act otherwise would be to jeopardise the BBC’s public duties to produce 
and protect its output. 

 

Balance of public interest arguments 

Disclosure of the requested source code would unfairly expose the BBC’s 
commercial interests to misuse and duplication. This would undermine public 
confidence in the integrity of the BBC’s online products, and its systems in general. 
Given that the BBC has provided its former source codes in a previous response to 
this applicant, coupled with the risk of disclosing current source codes to the BBC’s 
commercial interests, the balance of public interest arguments is in favour of 
maintaining the exemption. 

This review concludes that the BBC was correct to conclude that the balance of the 
public interests favours maintaining the exemption. 

 

Appeal Rights  

If you are not satisfied with the outcome of your internal review, you can appeal to 
the Information Commissioner. The contact details are: Information Commissioner’s 
Office, Wycliffe House, Water Lane, Wilmslow, Cheshire SK9 5AF; Telephone 01625 
545 700 or www.ico.gov.uk 

 

http://www.ico.gov.uk/

