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Appendix 1

Engagement letter and scope of work




DATED 2 July 2014

LIVERPQOL CITY COUNCIL

AND

KPMG LLP

AGREEMENT
ralating to .
the engagement of Consultants



THIS AGREEMENT dated 2 July 2014

is made BETWEEN:-

(1)  Liverpool City Councll of Munlicipal Buildings, Dala Strest, Liverpoal L2 2DH ("the
Council”)

(2)  KPMG LLP of 3 Princes Parade, Liverpool, L3 1QH (“the Provider”)

WHEREAS

(A}  The Council sought proposals for the provision of financial appraiszl of Regional
Growth Fund and Growing Places l‘und applications and the proposed acquisition of
Liverpeol Dircet Limited by means of a public tender exercise.

(B)  The Gouncil has, through a competitive process, selscted the Provider to provide thess
Services and the Provider Is willing and able to provide the Services in accordance with
the terms and conditions of this Agreement.

1 DEFINITIONS AND INTERPRETATION
11 Dafinlfions

In this Agreement unless the context otherwise requlres, the following axpressions shall have
the following meanings:- ¢

"Agraad Rates” means the rates identified and set out In
annex 2 in respeot of any additional
costs refarrad fo in clause 4.

“Background IPR" means, in respect of each party, the
Intellectual Properly Rights owned by ar
otherwise in the possession of that party
that are reasonably regardd ag being
applicable to the Project at the date of
this Agreement but Background IPR



'Commencement Date"

“Council’'s Representative”

“"Gaod Industry Practice”

uFeell

“Foreground IPR"

*Intellactual Property Rights”

does not intlude sither party's name or
trade-marks.

means 11 Maich 2014.

means Becky Hellard, Liverpool City
Council Finance Team or such other
officer appolnted by the Caunoll from
time to time.

means using standards, practices,
methods and procedures conforming to
the law and exercising that degree of
skill and cers, dlligence, prudence and
foresight which would reasonably be
axpected from a skillad experienced
person or body engaged in a similar
type of undertaking under the same or
simllar circumstances.

maang the Provider's fixed fee for the
performance of the Bervices as set out
in paragraph 1 of enhax 2,

mesans all Intellactual Property Rights
resulting from, related to or created In
the course of the provision of the
Services.

means all patents, copyrights, databasa
rights, trade marks, service marks,
inventions, domain names, databasa
rights, utllity modals and deéign rights
(whether registered or not and sll
applicatlons for any of the foregoing)



and all rights of confidence in the
Know-How whenzosver and howsoever
arleing for the full term thereof and all
renewals and extensgions theracf.

“Krniow-How" means information, dala, know-how or
experience whethar patentable or not
including but net limited to all design or
manufacturing technlques, operating
ingtructions, machinery designs, raw
material or products specifications,
drawings, dlue prints, and any other
technical and commercial Information
relating  to  research,  design,
development, manufactura, assembly,
uge or sale,

“Project” meanz one of the ten financial
appraisals of Regional Growth Fund
and  Growing Places Fund
applications or the proposad
acquisition of Liverpool Direct
Limited in relation ta which the Services
are to be provided by the Provider to the

Councit  In accordance with this
Agresmant,

“Provider Persons” means the Provider, each and all of its
partners/imembers, employees and
agents, as the case may be, logether
with any othar body or entity controlled
by the Provider or owned by the
Provider or associated with the Provider

through membership of the international
network of professional services firms lo
which the Provider belongs and each



1.2

1.3

14

1.8

1-6

1.7

18

241

and all of its partners, members,
directors, employees and agents and
“Provider Person® ghall mean any ona of
them.

“Services” maans the services to ba provided by
the Provider in respect of the Project as
described Ih Schedule 1 annexed.

Refarences to annexes and sohedules are raferences to annexes and schedules to this
Agreement. The provisiona of the annexes and schedules are incorporated in this
Agresment.

Referancas to "parties” in this Agreement are to the Provider and the Council and "party”
shall be construed accardingly.

Where the Provider comprises mora than one person, refsrences 1o "Provider” shall include
all persons comprising the Provider and all abligations on the part of the Provider under this
Agreement shall be deemed to be made and undertaken by such persens Jointly and
severally.

Reference to the singular includes the plural and vice versa and references to any gender
includes both gendere.

References to 8 person include any individual, firm, unincorporated association or body
corporate. v

The headings In this Agreement inserted for convenisnce only and shall -not affect the
interpretation of this Agreemant.

Any reference o any statute or any aection of any statute includes any statutory extsnsion,
amendment, med|fication, consuitation or re-enactment and any statutory instrument, arder
or regulation made under any statute for the time being in force,

Provider's Obligations

inh consideration of payment of the Fee the Provider shall provide the Services to the
Council as from the Commencement Date.
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3.1

3.2

3.3

4.1

4.2
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The Provider shall exercise all reasonable eklli, care and dlligence in the performance of
the Services in accordance with Good Industry Practice.

The Provider shall comply with the respensibilities set out In annex 1 and the accounting
and information provisions of annex 2.

The Provider shall comply with all statutory provisions relevant to the provision of the
Services.

The Council's Qbligattons

The Gouncil will comply with the payment provisions of annex 2 provided that the Counail
has received full and accurate information and documentstion from the Provider in
sccordance with the requirement of annex 2.

The Coungcil shall provide the Provider with all reasonable information, documents and
other data as mey reasonably be required by the Provider where such information,
doouments or data are in the possession of the Councll and are nacessary 1o enable the
Provider to provide the Services and shall use reasonable endeavours to procure
reasonabla information, documents and other data when not in possession of the Councll,

The Provider shall be entitied to place reasonable rellance on the information, documents
or data provided In accordance with Clause 3.2 to tha axtent that such Information,
documents or data are not subsequently amended by the Coungil.

Changes to the Council’s Reguirements

The Council shall notify the Provider of any material change fo the Councll's requirement
under this Agreement to be documented and agreed between the parties In writing.

The Provider shall use its reasonable endeavours to accommodate any changes fo the
neads and requirements of the Council provided that it shall be entitled to payment for any
additional costs it incurs as a result of any such changes. The amount of such additional
costs is to be agreed between the Council and the Provider In writing in accordance with
the Agreed Rates set out in annex 2.
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6 Management

$1  The Provider shall comply with any resgonable instructions issued by the Caunoil from time
to time in respeot of the Services.

6.2 The Provider shall address any enquirias about procedural or contractual matters in writing
to the Council’e Representative.

8.3 The Councll reserves the right to call performanca monitoring and/or the Council care
meetings. Thesa shall be attendsd by the Provider (at no cost to the Council), and any
other person the Council wishes to altand.

6 Pravider's Employees and Subh.Contractora

6.1  Tha Provider shall includa In its contracts with suppllers or sub-contractors sngaged for the
purposes of the Services a written condition undertaking to make payment for the supply of
thelr goods andior services within 30 days of recelpt of the suppller's or sub-oconiractor's
invoice (provided that such goods and/ar services hava bean eupplled in accordance with
the relevant contract).

8.2 The Provider shall 1ake all reasonable steps to satisfy itself that its employess or sub-
contractors (or their employees) are sultable in all regpects to perform the Services.

6.3  The Provider shall immed ately notify the Council if they have any concerns regarding the N
propriety of any of Its sub-contractors in respect of workieervices rendered In connection
with this Agreement.

7 intellactunl Praperty Rights

7.4 The Background IPR shali remain the absolute property of the owner of such rights at tha
date of this Agreement. No parly will make any representation or do any aot which may be
taken to indicate that it has any right title or Interest in or to the ownership ar use of any of
the Background IPR of the other party except under the terms of this Agreement, and gach
pariy acknowledges that nothing contalned in this Agreement shall giva it any right, tille or
interest in or to the Background IPR of the other party save as granted hereby.
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7.3
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7'5

7.8

7.7

7.8

To the extent that any product of the Servicee includes the Provider's Background IPR that
is necessary for the Council to make use of the Foregroung IPR that may be assignad
under clavse 7.4, the Provider hereby grante to the Councii an Irrevocsble, non exclusive,
royalty free licence to use such Background IPR with a right to grant sub-licences to such
third parties as the Councll reasonably requires (‘the Transferees’) for the purposes of the
Praject. The Provider shall not be liable for any use by the Council or the Transferses of
any of the Background intellectual Property for any purpose other than that for which the
same were provided by or on behalf of the Provider. No right is granted for the Councli to
use the Provider's name or trade-marks in any form or medium without the Provider's prior
written consent.

The Council hereby grants to the Provider a noh exclusive, roya'lty free licence to use the
Counclil's Background IPR with a right to sub-licence to such thind party sub-contractors ae
are approved by the Council solely for the purposes of the Projsct and for the duration of
the Sarvices.

In conslderation of the Fee payable by the Council to the Provider, all Fareground IPR ghall
remaln the sole, exclusive property of the Councll and the Provider acknowledges that
nothing contained in this Agreement shall give it any right, title or interest in or to the
Foreground IPR save as granted hereby.

The Couneil hereby grants to tha Provider a rayalty free, non exclusive licence to use the
Council's Foreground IPR with a right fo sub-licence to such third parly sub-contractors as
are approved by the Council solely for the purposes of the Project and for the duration of
this Agreement. ¢

The parties shall when appropriate execute a formal licence or licances for the purpose of
registering the licances granted pursuant to Clauees 7.2, 7.3 and 7.5 In such form as may
be necassary to give effect to this Agreement (including these terms). Such licence or
licences shall be subject to all the terms and conditions of this Agreement.

The parties shall provide all reasonable assistance to each other when reasonably
requested to do 8o by the other for the purposes of ensurlng that each party recsivas the

full banefit of the licences of Intellectual Property Rights granted heraunder.

Both parties watrant to the other that:
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7.40
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7.8.4 It is the exclusive legal and beneficlal owner of all right, title and interest In its
Background IPR and that there are no liens, encumbrances opliona or other
charges over any cf them;

7.8.2 to tha best of lts knowladge, information and belief the use of its Background (PR by
the other party pursuant o this Agreement will not infringe Intellactual Property
Rights of any third party.

Each party shall inform the other of any inflingament of any Intellectual Property Rights as
300h a8 reasonably practicable upon such infringement coming to its nofice. The parly that
le fhe owner of such Intsllectual Property Rights shall have the sole conduct of any
proceedings In refation to tham. '

Each party (the "Indemnifying Party’) will Indemnify and hoid harmless the other party
against any and all liability, l0ss, damages, costs, legal costs, professional and other
expanses of any hature whatacever incurred or suffered by such cther party in respact of
any claim or action that the use of the Indemnifying Party's Background IPR infringes the
Intelteciual Property Rights of any thind party (an “Iniellectital Property Infringement’)
provided that such other party.

7.10.4 gives notice to the Indemnifying Party of any Intellectual Property Infidngement {or
potential clalm of such Infringement) forthwith upon becoming aware of the same;

7.10.2 gives the Indemnifying Party the acle conduct of the dafence to any olaim or action
in respect of an Intellectual Property Infringement and does not at any time admit
Habllity or otherwise settte or compromise or attempt fo esttle or compromise the
sald clalm or action except upon the express instructions of the indemnifying Party;
and

7.10.3 acts in accordence with the reasonable ingtructions of the Indemnilying Party and
glves the Indemnifying Party such assistance as it shall reasonably require in
respact of the conduct of the sald defence.

The Provider shall ensure thal any copyright materials produced by or on behalf of the
Gouncil in connection with the provision of the Services for Council are vested in the
Council,
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8.4

Warranty, Indemnity and Insurance

The Pravider warrants to the Coungil:

8.1.1 that the obligations of the Provider under this Agreement will be performed by
appropriately gualifled and frained personnel with reasonable skill, care and
dillgence;

8.1.2 and (subject to clause 8.11) the accuracy of all representations or statements made
and the advice given by the Provider in connsction with the performance of the
Services and the accuracy of any documents concelved, originated, made or
developed by the Provider as part of this Agreement.

Without prejudice to any other remedy, if any part of the Services Is not performad In
accordance with this Agreement then the Council shall be entitied, whera appropriate and
aoting reasonably, to:

8.2.1 require the Provider promplly to ra-perform or replace the relevant part of the
Services without additlonal charge to the Councll; or

8.2.2 assess the cost of remedying the fallure {"the Assessed Cost”) and to deduct from
any sums due to the Provider the Assessed Cost for the period that such fallure
continues.

The Provider shall be liable for and shall (subject to clause 8.10) Indamnify the Counci! in
full againat any expense, liabliity, loss, claim or praceedings arising under statute or at
commen law in respect of persanal injury te or death of any person whomsoever or loss of
or damage to property real or personal including (but not limited to) any infringement of
third party patents, copyrights and registered designs whether belonging to the Council or
otherwise arising out of the provision of the Services insofar as such damage or injury shall
be due to any act or omisslon of the Provider ite employees, agents, officers, or sub-
contractors,

The Provider shall be liable for and shall {subject to clause 8.10) indemnify the Council
against any expense, liability, loss, claim or proceedings arising as a result of or in
cannection with any breach of the terms of the this Agreement or otherwise through the
default of the Provider.



8.7

8.9

Al property of the Provider whilst on the Council'a premises shall be there at the risk of the
Provider and the Coungil shall accept no liability for any loss or damage howsoever
ogourring to it.

Except in the case of death or personal injury caused by one party's negligence or in other
clrcumatancas where liability may not be limited under applicable law, neither party shall ba
liable to the cther for any loss of income or any type of special indirect or consequential
loss.

The Provider shall at its own oost effest and maintain with a reputakile insurance company a
policy or policies of Insurance providing an adequate level of cover and as a minimum the
following lavels of cover:

8.7.1 public liabllity insurance with a limit of indemnity of not less than £10,000,000.00 in
relstion fo any one clalm or sarles of claims

8.7.2 employsr's liebllity insurance with a limit of Indemnity In accordance with any legal
requirement for the time being in force in relation to any one claim or series of
claims;

8.7.3 professional indemnity insurance with a lIimit of indemnity of not less than
£6,000,000.00 in relation to any one claim or series of olalms and ehall ensure that
all professional consultants or Sub-Contractors involved In the provision of the
Services hold and maintain sppropriate cover,

(the Required insurances). The cover shall be in respact of all risks which may be
incurred by the Provider, arlsing out of the Provider's performance of the Agreement,
including death or personal injury, loss of or damage to property or any ofher loss. Such
policies shall include cover in respect of any financial loss arising from any advice qiven or
omitted to be givan by the Provider.

The Provider shall give the Councll, on request, a broker's verification of insurance to
demonstrate that the Required Insuranoes are in place and as evidence of payment of the
jatest premiums due under those policies.

The Provider shall hotd and maintain the Reguired Insurances for a minimum of six years
following the explration or eariler termination of the Agreemant.

‘The' Provider (if an individual) represents that he is ragarded by both the Inland
Revenue and the Department for Work and Pensions as self-employed and
accordingly shall indemnify the Gouncil against any tax, national insurance

10
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8.1

8.12

2.1

contributions or similar impost for which the Gouncil may be liable in respect of

the Pravider by resson of this Agreement.
All other tarms of this Agreament shall be subject to this clause. Tha liability of all Provider
Persons to the Council, In contract or tort or under statute or otherwise, for any loss ar
damage (including but not fimited to any Habliity under any indemnity provision In the
Agreement) suffered by the Councll arising from or in connection with any services
provided under the Agreement, shall ba &ubject 13 1) agreement between the parties in final
settiement; or ii) a gourt of competent and final jurisdiction holding that the Provider had
breached its duties to the Council and that the breach has caused such loss or damage in
such amount ss is sssessed by the court applying principles of recoverability {or otherwise)
of damages under the laws of England & Wales after taking into account the tesponsibilitias
{if eny) of others and aubject always to the maximum aggregaté amount spacifisd Jn the
next Bentence. The aggregata fiability of the Pravider for all suoh loss or demage however
the loss or damage is caused, fnclutting if caused by the Provider's negligence hut not if
caused by the Provider's fraud or other deilberate breach of duty, shall be limited to a
maximum of £1.5 million par Individual Project within a maximum aggregate of £5 mililon for
the Services. Nothing in this paragraph shall operate to excluda er limit any lability which
cannot lavdully he excludad or limited.

The Pravider may recsive information from the Cliant or from other sources in the courae of
delivering ihe Barvices. To ihe fullest extent perritted by law, the Provider shall not be
liable to the Council for any loss or damage suffared by the Council ariging from fraud,
misrapresentation, withhalding of Information material lo the Semvices or other defaylt
relating to such material information, whether on ths Council's part or that of the other
information sourees, unless such fraud, misrapresentatfon, withholding or such other
default s evident to the Provider without turther enquiry. This provision shall not apply to
the extent that the agresd scope of the Servicas states that the Provider is to verify
Information.

The Coundil shall not bring any claim against any Provider Parson other than the Provider
in respact of loss or damage suffered by the Council arlsing oul of or in connection with the
Services, This restriction shall not operate to fimit or exclude the liability of the Provider far
the acls or amissions of any other Provider Person.

Termination

Termination by the Coungil

11
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The Council may terminate this Agreemert by written nofice with Immediate effect following
any breach of its terms by the Provider (other than a breach capable of remady which fs
notifled to, and remediad by, the Provider within 45 Working Days of the notice} or in the
svent of the Provider ceasing to carry on its busineas, becoming insolvent, or having a
liquidator, trustas In bankruptcy, receiver, manager or administrative receliver appointad in
respect of the Providers assets or (where the Provider is a partnarship) those of any
partner of the firm or where the Provider commits any fraud or dishonesty aor acts in any
manner which in the opinton of the Councll brings or Is likely to bring the Councll Into
digrepute or is materially adverse to the interesis of the Council or commits a breach of
olause 23.

Termination by the Provider

The Provider may terminate thls Agreement by written nofice with immediate effect
foltowing any breach of its terma by the Council (other than a breach capable of remedy
which Is notified to, and remedled by, the Cauncil within 186 Working Days of the notice), or
in the event of the Council ceasing to carry on its buslhess, becoming Insofvent or having a
liquidator, receiver, manager or administrative recelver appointed.

The Provider may terminate the Agreement by glving notica In writing with immediate effect
if there has been a shange of law, rule, regulation or professional standard or & change in
circumstance that would cause the continuad provision of Sarvices under the Agreement by
the Provider to |) violate such law, rule, regulation or prefessional standard (including but
not limited to standards requiring auditor independence, ethioal behaviour, obectivity,
impartiality, strict rules of confidentiality and ‘know your customer' chacks); or Il) give rise to
a confiict of interest that cannot be managed; or iii) would otherwise, in the reasonable
opinion of the Provider, prejudice the ability of any Provider Person to comply with any
applicabla auditor independence requirement. This clause shall not apply to changes or
ciroumstances the Provider should reasonably have anficipated at the time it entered Into
the Agreement. If the Provider is reasonably able to give a longer notica period the
Provider shall do s0. The Provider shall, to the exlent reascnably possible and at no cost to
the Councll, co-operate with the Council to mitigate any adverse effacts of termination
under this clause, including proving documentation and assistance to the Council and any
successor to the Provider.

Status of Provider

12
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10.2

10.3
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1.1

11.2

11.3

1.4

In carrying out its abligations under this Agreement the Provider agrees that It will be acting
s principal and not as tha agant of the Council.

The Provider shall not say ar do anything that may lead any other person to belisve that the
Provider ia acting as the agent of the Councl,

Nothing in this Agraement shail have the effect of meking the Provider the servant of the
Counil,

Confidentlality

The parties shall keep secret and not disclose and ehall procure that their employess and
use reaschable endeavours to procure that any subcontractors kesp sacret and de not
disclose eny information of a confidential nature obtained by them by reason of this
Agresment. This obligation shall not apply to information:

11.4.1 which is In the public domaln ar is trivial or cannot reasonably be considered to he
confidential; or

11.1.2 which the Council is required fo disclose as a matter of law or in discharge of its
obligationa of public accountability and freedem of information.

The Provider undertakes to make no refarance in any adveriising or other promotional
material to this Agreement without the prior writtan consant of the Council,

The Council reserves the right to dlsclose and make publle any Fee payabls under this
Agreemant,

Any wiltten advice or final written report released to the Councll In any form or madlum
shall be supplied by the Provider on the basls that it Is for the Councll's beneft and
infarmation only. Any produet of the services will be prapared on the basis that it is not
intended to be copled, referred to or diaclosed, in whale (save for the Council's own internal
purpoees) or in part. The Provider hereby consante to the Council copying and distributing
(entirely at the Council's discretion and risk) any product of the Services but not the
Provider's name or the Provider's trade-marks. The Gounail shall not guote the Poovider's
name or reproduce the Provider's trade-marks in any form or medium without the Provider's
prios written consent. The Council may disciose in whole any product of the Services to the

13
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13.1

13.2

13.3
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Counoll's legal and other professional advisera for the purposes of the Council seaking
advice In relation to the Services, provided that when doing sa tha Council informs them
that a) disclosure by them (save for their own internal purposes or as required by law or
regulation) is not permitted without the Provider's prior written consent, and b) to the fullest
extent permitted by law the Provider accepts no responsibllity or liability to them in
connection with the Services. This condition shall not prevent the Council making any
disclosure that may be required by law, or by a competent regulatory authority, although the
Council shall use all reasonable endeavours to inform the Provider in advance of such
disclosure. The Provider canfirms that neither disclosure under the Freedom of Information
Act 2000 ("the Act*y nor confirmation/ denial given to comply with section 1{1)(a) of the Act
shall be preciuded through exemption under section 41 of the Act eolely as a consequence
of this condition. '

Acceas and Infarmation

The Pravider shall provide access at all reasonable fimas to the Councll's internal guditors
or other duly authorlsed siaff or agents to inspect and take copies of such documents as
the Council considers necessary In connection with this Agreement and where approptiate
speak to the Provider's employees.

Transfer of Reaponsibility on Explry or Termination

The Provider shall, at no cost to the Council unless fees are agread between the Parties
(the absence of faes being a limit on the assistance that might reasonabily be provided),
promptly provide such assistance and comply with such tmetable as the Councll may
reasonably requira for the purpose of ensuring an orderly transfer of responsibility upon ths
explry or other termination of thig Agreement. The Council shall be entitled to require the
provision of such assistance both prior to and, for & reasohable period of time sfter the
expiry or other termination of this Agreement.

Such assistance may include {without limitation) the delivery of documents and data in the
possession or contral of the Provider which relate to this Agresment.

The Provider undertakes that it shall not knowingly do or amit to do anything which may
adversely affect the ability of the Council to ensure an orderly transfer of responsibility.

Amendmant and variation

14
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No amendment or variation to thia Agreement shall bo effective unless it Is in writing and
signed by or on behalf of each of the partles. The Provider shail comply with any formal
procedures for amending or varying contracts which the Councll may have In placa from
time to tima.

Asslgnment and Subcontracting by the Provider

The Provider shall not aselgn, or charge any right or obligation under this Agreement to any
olher parson or subcontract {ather than to another Provider Person) the whole of the
Services, The Provider shall not subcontract any part or parts of the Services {other than to
snother Provider Pergon) without the prior written consent of the Councll. Where such
consent ie given, thia may be subject to conditlons at the Council's discretion. Any consent
to subcantract any part of parts of the Services shall not affect or reduce the scope of the
Provider's cbligatlons under this Agreement and the Provider shall, at all times, remain
responsible for tha proper performance of the Services and for all acts or omlssions of any
subeontractors.

Assignment by the Ceuncil

The Council may assign any of its rights and obligations under this Agreement to any
successor of its functions provided that it gives notice in writing of such assignment or
transfer as aoon as possible thereafter. The Councll shall not otherwise assign this
Agreement without the prior consent of the Provider, such consent not to be unreasonably
withheld. g

Rights of Third Partles

The provisions of the Gontracts (Rights of Third Parties) Act 1899 shall not apply to this
Agreement and accordingly the parties do not intend any third party to have s right in
respect of this Agreement by virtue of that Act.

Probtem 8Solving and Dispute Avoldance or Resolution

Notlfication

15
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18.3

19

19.1

18.2

19.3

194

As soon as either party is sware of any difference or dispute with the other arising out of, or
in connection with, this Agreement, they shall give notioe to the other party.

Negatiation

The parties will endeavour to resolve any difference or dispute by direct hegotlation in good
faith between senior exascutives and each party will give serious consideration to a request
by the other to refer a difference or dispute to mediation.

Medlatlon

Any disputes erising under of in connection with this Agreerent which cannot be resolved
in accordance with olause 18.2 shall be settied as far as possible by mediation In
accordance with the Centre for Effective Dispute Resolution (CEDR) Model fediation
Pracedure.

Data Protection

The Provider shall comply with the requirements of the Data Proteotion Act 1698 together
with all relevant subondinate legislation and any other data protection lsgisiation for the time
being In force and shall not discloge or allow access fo any personal data provided by the
Council or acquired by the Provider during the term of this Agreament other than to =
nerson employed or engagad by the Provider.

The Provider agrees to have In affect and maintain appropriate technical and organisational
seourity measures to prevent unauthorised or unlawful processing of personal date and
accidental loss or destruction of, or damage to, personal data,

The Provider agrees that the Council may process any personal and sensitive daia
concerning the Provider provided such processing is lawful and reasonable.

Any uss, disclosure of or access to personal data allowed under clause 19.1 above shall be

made in confidence and shall extend only so far as that which Is specifically necessary in
connection with this Agreement.

16
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19.5

19.6

20

21

2141

21.2

213

The Provider shall store or process such personal date only in accordance with the
Council’s instructions and (if requested by the Couneil) at sites specifically agread in writing
in advance with the Council,

For the purpose of this clause 19, "process” or “processing” hes the same meaning as that
in the Data Protection Act 1998,

Walver

No delay by or cmission by either party in exercising any right, power, privilege or remedy
under thiz Contract shall operate to Impalr such right, power, privilege or remedy or be
construed &s a walver thereof. Any elngle or pafial exercise of any such right, power,
privilaga or remedy 2hall not preciude any other or further exercise thereof ar the exercise
of any other right, power, privilage or remady.

Notices

Noflces in writing

All nofices must e in writing.

Forms of setvice

Ariy notice may ba served by teaving It with, or sending It by pra-pald firat clsas posat or by
emall provided that the emails are confirmed within 24 hours by first-class maileq
confirmation of a copy to, the parties at thelr mddresses sst out at the start of this

Agreement (or to such addresaes aa shall have besn duly nofified in accordance with this
clause) or to the following emall address:-

The Council paul.dw.jones@liverprool.gov. ik ‘
The Provider ogefm@kpmg.co.uk ‘

Times of sarvite

Notices delivered by hand shall be desmed to have been delivared when handed over.
Correctly addressed notices sent by first-class mail shall be deemed to have been dslivered

17
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72 hours after posting and correctly directed emalls shall be deemed to have been received
instantaneougly on transmiesion provided that they are confirmed as sst out above,

Law and Jurisdiction

This Agreement shall in all respects be governed by and interpreted in accordance with
English Law and the parties submit all disputes (whether contractual or noh-contractual) to
the exclusive juriadiction of the English courts.

Corrupt Gifts and Bribery Act

23.1 The Provider shall not and shall ensure that any sub-contractors shall not, pay any
commisslon, fees or grant any rebates to any employee, officer or agent of the Council nor
favour any employee, officer or agent of the: Gouncil with gifts or entertainment of slgnificant
coat or velue nor enter into any business arrangement with employees, officars or agents of
the Council other than as a representative of the Councll, without the Council's written
approval.

23.2 The Pravider shall not commit any offence:
{a) under the Bribery Aot 2010;
{b) under leglslation crenting offences concerning fraudulent acts;

{c) at common law conceraing fraudulent aots retating fo this Agreement or any other
contract with the Councli; or

(d) defrauding, attempting t deiraud or conspiring to defraud the Council.

23.3 The Council, if it has reasonable grounds to suspect breach of this clause and
identifies transactiona for which records exist refating to that breach, shall have the rignt fo
audit any and all such records (subject to the Provider maintaining the confidentiality of
information relating to its other cllents) necessary to confirm compllance with this clause at
any time during performance of the Servicas under this Agreement and during the three
year period following completion of performance. Breach of this clause shall entille the
Coungll to terminate this Agraement and any other contracts between the frovider and the
Council with immediate effect.

Survival of Certain Clauses

18
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25

26.1

26.2

28

26.1

26.3

The provisions of clausas 7.2, 7.8, 7.9, 7,10, 7.11, 83,84, 8.6, 86,87, 8.8, 8.10, B.11,
8.12, 11, 12, 13, 18, 20, 22, 24, 25 and garagraphs 12 to 16 of annex 2 shsll survive the
explry or tarmination of this Agreenent,

The provisiona of clauses 23 and 24 shall survive the expiry or termination of this
Agreement for the period specified in the retevant ¢lause.

Severance

Any clause or provision of this Agreement which is held to be ilegel or uneniorcesble (in
whole or In pard) under any enactment or rule of law shall no lenger form part of this
Agreement. '

In the event that a clause or provision {(or part of & clause or part of a provieion) is excluded
undar clause 25,1 sbove the valldity and enforceability of tha remainder of this Agresmant
ghall not ba affectad.

Profaaslonal advice

Whare the Semvices {or part of the Services) amount to “‘reguiated aclivities" under the
Financlal &ervices and Markets Act 2000, the Provider shall inform tha Gouncil and set out
the Implications In the Statement of Work or elsewhere in weiling and addltional terma
including provigions referable to "ragulated activities” ahail apply. Certain other sarvices of
the Provider {for example Tax Servicas and Accounting or Regulatory Advisory Searvices)
may also require additional terms and conditions'to be incorporated in the Agreement.

Notwithstanding the Provider's duties and responsibilities in relation to the Services, the
Counclt shall retain responaibility anc accountability for managing its affairs, deciding on
what to do after receiving any product of the Services, implementing any advice or
recommendations pravided by the Provider, and realising any benefits requiring activily by
the Courcil,

To engble the Provider to parform the Services, the Coundl shall supply promptly all
information and assistance and &ll access to documentation in its posgession, custedy or
under its sontrol and to personnel under its sontrol where required by the Provider (and
shall use reasonable endeavours to procure these supplies where not in the Council's
possession or custody or control). The Council shall Inform the Provider of any infarmatien

19



26.4

26.6

26.6

or devetopments which may come to the Council's notice and which might have a bearing
on the Services. The Council shall supply information in response to tha Providers
enguirias (if any) to enable the Provider to comply with its atatutory responsibilities to make
disclosures to ralevant authoritiee in respect of money laundering and any other ariminal
activity that the Provider may encounter during performance of the Services and any such
disclosures may inolude Confidential Infarmation.

The Provider may rely on any instructions or raquests made or noticas glven or infarmation
supplied, whether orally or in wilting, by any person whom the Provider knows to he or
reasonably belleves to be autherised by the Council to communicate with the Provider for
such purposes. The Provider may communicate with the Councll by electronic mall where
any such petson wishes the Provider to do so, on the basig that in consenting fo this
method of communication the Council accepts the inherent risks (Including the security
ricks of interception of or unauthorised eccess to auch communications, the risks of
corruption of such communicstions and the risks of viruses or other harmful devices), that
to the extent permitted by law tha Provider may intercept such sommunlcatlons in order to
manitor them for internal compliance or other etatutory purposes, and that the Council shall
perform virua checks, The Provider may at the Council's request send documents to an
alactronic storage facility hosted or controlled by the Geuncll or at the Coungll's direction, in
which event the Council shall be responsible for security and confidentislity at such fagility.

The Provider may supply written advice or confirm oral advice in writing or deliver a final
written report or meke an oral pressntation on completion of the Services. Prlor 10
completion of the Services the Provider may supply oral, draft or interim advice or repoits
or presentstions but n such circumstances the Providers written advice or final written
report shall take pracedence. Na reliance shall be placed by the Councll on any draft o
interim advice or report or any draft or interlm presentation. Where the Councll wishes to
rely on oral advice or en an oral presentation mada on completion of the Services, the
Council shall inform the Provider and the Provider shall supply documentary confirmation of
the advice concerned.

The Provider shall not be under any obligation in any circumstances, uniess agresd as part
of the Services, to update any advice, report or any product of the Services, oral or written,
for evants occurring after the advice, repott or product eoncerned has been issued in final
form.
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25,7

28.8

26.10

Any advica, opinion, statement of expectation, forecast or recommendation supplied by tha
Provider as part of the Services shall not amount to any form of guarantee that tha Provider
has determinad or predicted futurs eventa or circumetances.

On terminaticn of the Agreement, the Provider may retaln sufficlent copy documentation
that it reasanably requires to suppart any advice, reports or opinions the Provider may
provide to the Council.

The Engagement Team {caltectively or individually, Provider Psraons (excluding corporate
bodles, entities or firms) involved in the provisions of Servicas under the Agreament) shall
not be required, expected or daemed to have knowledge of any information known to
Provider Persons who are not members of the Engagement Team (collectively or
individually "Different Provider Persang") which Is not known to the Engagement Team.
The Engagement Team shall not ke required to make use of nor to disglose to the Caungil
any infarmation, whether known ta them pareonally or known to Diffarent Providar Persons,
which is confidentfal to another customer of the Frovider. The Provider is enitled to protect
the confidentiality of information relating to its othar customers.

The Provider shall, whore appropriate, establish Ethical Dividars (safeguards designed to
faciitate the protactian of each of the Provider's customers' interests and may include (for
example): separate teams, thelr geographical and operational separation andjor access
confrole over data, computer servers and electronic mall systams). Provider Persons may
be delivering sarvices 1o, or be approached to deliver sarvices to, ancihar parly or parlies
who has or have interests which compele or confiict with the Council's (& “Conflicting Party”
or “Conflicting Parties”). Provider Persons are and shall remain free to deliver services 1o a
Conflicting Party but where the interests of the Eonflicting Party conflict with the Council's
specifically and directly in relation to the subjact matter of the Servicas provided to the
Coungil: 2) members of the Engagement Teem shall not deliver services (o the Conflicting
Party; and b} Different Provider Persons may only deliver services fo the Conflioting Party
where appropriate Ethical Dividers are put in place. In thase circumstances, the atfactive
aperation of those Ethical Dividers shall constitule sufficient steps to avold any real risk of a
breach of the Provider's duty of confidence fo the Coungil.

Signad for and behalf of /

Liverpool Clity Councii:-
7 ’%ﬁ‘“ .
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Signed for and on hehalf of
KPMG LLP:-

s b ’HE?&"‘ kima 1./
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ANNEX 1

Responsibllities of the Provider

1

For the Services under which a Provider is appointed by the Couneil the Provider must:

. Agree the key personnel of the Provider who will be responsibie for delivering the
Services;

] agree milestenes and review pointe for dallverable tasks;

" agree any changes and thelr consequences with the Council prior fo thalr
implementation. '

The Provider shall not, without the consent of the Coundil, change key personnel It has
agreed with the Council as respongible for delivering the Services, such consent not to be
unraasonably withheld.

The Provider agress to attend such performance monltoring and mastings as are requested
by the Councll,

The Provider must provide administrative facillties and administrative support for their own
personnel and be prepared to use the facilities offerad by the Council.

The Provider shall take appropriate measures to ensure the quality of their work and
setvices provided and comply with any qualily system requirements for the Services |t
provides for the Council.

The Provider shell fake measures to ensure their personnal (and any subcontrastors)
selected to deliver the Services will be briefed adequately to dellver support in the business
culture of the Counoil.

The Provider shall adhere to their equal opportunities policy and snsure that all outplts

comply with the Data Protection Act 1928 (and any subordinate or other data protecifon
legislation) and the Equallty Act 2010,
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Befinitions of Grades of Providar Personnel

[ Grade Experlence/Qualifications

Partner Graduate ACA, 15 years financial advisory
experienca

Associata Director / Senior Manager Graduate ACA, 8 years financial advisory
experience

Manager / Associate / Sentor Analyst Graduate, 3-7 years financial advisory
gxperience

Junior Analyst / Report Spaciallst Graduate, 1.3 vyears financial advisory
experience

] The above grid shows the experience required from aach grade.
) Any named personnel of the Provider who are promoted during tha period of this

Agreement will only be relmbursed at the Agreed Rate for their original grade and not their
newly promoted grade.
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ANNEX 2

Pricing Schedule
The Fes for the Seyvices is a fixed fee of £170,000.

1 For additional transaction related financlal advisory services outside the scope of our
Services, we will provide a separate propoeal and fea quote to you on a project to project
basis. The discounted rates inciuded batow will apply to additional services until complstion
of our Services for financial appralsal of Reglonal Growth Fund and Growing Places Fund
applications and the proposed acquisition of Liverpool Direct Limited.

Other Gosting Related Matters

Paymant Profiles

2 Appropriate milestones andfor timescales against which to link paymentis of the Fee will be
agreed between the Council and Provider and set out in this Agreement.

Fees for individual projects within the scope of this Agreement will ba invoiced following
completion of the final report.

3 Performance monitoring and/or Council care meetings between the Councll and the
Provider, will be on the basis that no charge Is made .

¥

4 Meetings are included within the agreed Fes.

Agread Rates

5 The Agreed Rates Is sgreed In accordance with clause 4 of this Agreement. Dally rates
ghall be calculated assuming a 7.5 hour day.

All Inclusive Dally Rates (VAT not included) at the Commencement Date
The rates below are inclusive of all averheads, expenses (travelling, subsistence and any other

expenses), typing, copying, postege, faxes, storage, retrieval and other secretarial and
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administrative support (unless other expenses are agreed between the parties in wilting) and
exclusive of VAT (chargeable separataly).

Dally Discounted Rates
Provider Grade ]
Partner / Director £2400
Associate Director / | £1600
Sanior Manager
Manager /| £1200
Assoclate/  Senior
Analyst
Junlor Analyst /| E660
Support
Involces

6 The Council shall not be obliged to pay any invoice received from the Provider untl] the
Provider has carried out the agreed elemants of the Services to which the invoics relates.

7 The Provider shall maintain full and accurate accounts in relation to the costs and expenses
for provision of the Services. Such accounts shall be retained for at least 6 years aftar the
and of the financlal year in which the last payment was made under this Agreement. Input
and output VAT shall be insluded as separate itertis in such accounts.

8 The Pravider shall permit duly authorised staff or agents of the Council or the National Audit
Office to examine such accounts st any reasonable time and shall furnish oral or written
explanations of the accounts if required. The Council reserves the right to have such staff
or agents carry oul axaminations into the economy, officiency and effactiveness with which
the Provider has used the Council’'s resources in the performance of the Services.

9 Invoices shall be prepared by the Provider in arrears or against an agreed payment profile
and shall clearly detail the expenditure to which they relale. The Council reserves the right
to require the Provider to provide cerdification (whether from an accountant or other
nominated representative) that the amounts claimed on the Provider's invoice were
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10

11

12

13

14

16

Incurredrexpended (as appropriate) wholly and necessarily by the Provider in the provisian
of Services.

The Provider's involce shall be sent, within 30 days of the agread payment profilg, to the
Council. The Council undertakes to pay the involcs no later than 30 days after recelpt of
the correctly completed invoice. The Council shall not be responsible for any delay in
payment caused by an incomplete, Incorrect or illegible invoige.

The Provider shall have regard to the need for economy in all expenditure. Where the fee
or part of the Fee claimed In the Provider's invoice, in the Council's reasonable oplnion, is
excessive having due regard to tha purpose for which it was incumed and to the terms of
this Agreement, the Council shall only be llable to reimburse so much (If any) of the Fee (or
part of the Fee) which In the Councl's reasonable apinion after consultation with the
Provider, was reasonably necessary for that purpose.

Subject to paragraph 13 below, this Agresment Is terminated by the Counell due to the
Provider's insoivency or default at any time before completion of the Sarvices requirad
under this Agreement, the Council shall only be liable to reimburse that part of the Fee due
to the Provider before the date of termination.

The Council shall not be bound to make any payment to the Provider under paragraph 12
above, untll the amount of any sum due to the Councll, by virtue of the indemnitiss in
clause 8.4 of this Agreement, have been ascertained and notified in writing to the Pravider,
The Council shall be entitled fo deduct from any sum due to the Provider, under paragraph
12 above, the amount of any Indemnity payable by the Provider. In the event that the
amotnt of such indemnity exceads that part of the Fee due to the Provider under paragraph
12 above, the difference shall be a debt payable to the Council by the Provider.

On completion of the Services or upon termination of this Agreamenl, the Provider shall
promptly draw-up a final invoice covering any cutstanding Fee due for the Services
performed. Tha final invoice ehall be submitted to the Coungil not later than 30 days after
the date of completion of the Services or termination of this Agreement.

The Council shall not be obliged to pay the final involos until the Provider has carried out all

the elements of the Services specified in this Agreement or specified as at the date of
termination.
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16

It shall be the responsibility of the Provider to ensure that the final invoice covers any
outstanding Fee payabls by the Councll. Provided all previoua Invoices have been duly
pald by the Councli, on payment of the final invoica by the Counsil all amounts dus to the
Provider under this Agreemant shall be deemed to have besn paid and the Council shall
have no further flability to make reimbursement of any kind.
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SCHEDULE 1
SERVICES

The Provider shall provide to the Council the following Services:-

1. Financial appralsal of 10 proposed RGF/GPF Investments

For each Proect, provide a report and advics on the proposed transaclion under State Aid rules
and the Market Economy Investor Principle (MEIP),

Scope of work

» Provide an overview of the proposed iransaction
= Comment on the proposal in terms of the Investmant including NPV
caloulations

= Comment on the proposal in terms of a loan using Europesn State Ad
reference rates.
= Comment on the key financials of the recipient, including the following:

Summary of historical revenue by source and historical drivers of

fevenue;

Summary of historical costs and drivers of these costs;
Provide comment on forecast trading performance
Summarise and comment on the historical balance sheet;
Provide comment on the forecast balance sheet
Summarise and comment.on existing debt facilities;

= Comment on the coliateral avallable for the loan or other posaibls sources of
security

2. Financial and tax due dlligenca In relation to the proposad acquisition of Liverpool

Direct Limited

Financlal due dlligence

* Summarise the reported P8L, BS and GF for the historical and forecast period, mcludlng
KPIs for each service line / revenue stream for LDL

« Understand tha key accounting policies underlying the financlal statements and comment
speolfically on the revenue recognition poliay for contracts.
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Also comment if theese puolicias have bean conglstently applisd during the Historlcal and
Gurrant trading perled.

Analyse any relevant reconcilialions performed at 30 March 2013 and 30 March 2014
betwean managaemant accounts and the audited financial statements and comment on the
hature of any significant reconciling items.

From enquirieg of managemant, provide an overview of the accounting function and
describe the key accaunting procedures performed on a monthly and annual basis.
Comment speciflcally on fransactions relating fo third party contracts which may be
Involcad via Liverpool Gity Councll.

Commeant on the key drivers of hislorical revenue and grozs margin development, by
reference to major contracts, including LCC, SIA (BT), Amey, Glendale and education
customers. '

Comment on any customer and aupplier dependencs during the Historical Perlod.

Read the top 10 custemer and supplier contracts and summearise the key terms of service,
remaining contract period and value whara stated.

Comment on the natura of tha cost base (i.e. fixed or variable) and key trends identified.
Highlight which of these costs are providad by related parties and the key terms with those
suppliars.

Comment on the composition of oentral costs including management racharges and costs
shared with any related parties such as proparty (LCC) and IT cosls (BT).

Comment on the basls and conalstenay of the allosation of these coste over the Historical
Perlod,

Comment on staff costs with reference to headcount and the employment terms of kay
employees, In particular note the difference in terms of Liverpoel City Councit and BY
employees and headcount by department,

Comment on the basis of remuneration of key employees including bonuses and penslon
contributions

Summary of tha underlying earnings of the business highlighting non-recurring items
ictentified through the couree of our work Including:

o BT management charges

o Provislon movaments
Comment on the underlying sales and earnings split by LCG contracts, BT contracts and
other third party confracts / lrading.
Comment on the key assumptions uged in the preparation of the FY 16 budget, In particular
gales and gross margin by contract and overhead costs for the Budget Pericd. In particular
somment on the key drivers of buclgeted margin growth.
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+ Comment on the Isvel of profitabllity budgeted fram existing contracts In the context of
historical results.

» Analyse and comment on the composition of key Items on the balance sheat at 31March
2014 and at the latest available date, inoluding :

o fixed assat profils,

ageing of debtors and creditors

Prepayments, accruals and indirect tax creditors

Deferred income and restricted cash balances / other craditors

significant one-off items and ocash, debt or debt-like itema {Including dllapidation

provigions or related party balances with LCC and BT)

« Comment epaclfically on the accounting treatment of contract revenuss and costs hald on
the balance shest, '

Q © ©

= Anglyse and comment on the level of provisions required for bad / doubtful debt.

+ From discussions with management summarise the existence and level of contingent
linbllitles and capital commitments.

+ Analyea and comment on monthly warking capital trands and comment on potential one off
f non trading adjustments during the Historical and Current Trading Pariods.

* Analyse and comment on recaivable days and payable days in the historica! period.

» Comment on the underlying working capital requirement based on the monthly working
capital profile.

* Ifavailable, summarise and comment on the forecast working capital and cash flows for the
Budget period.

Gorporatlon Tax due dlligence

« Summarise the status of open corporation tax returns

+ Comment on the potential Impact of any material outstanding issues in opsn computations
arising from correspondance with HWRC

* Summarige the tax payment position for FY13

« Summarise any material tax ettributes carried forward at the end of FY13 snd comment on
thelr availability for use in future perjods

+ Camment on the corporation tax implications of transactions between the companies and
the Director/Shareholder

» Comment on any elections for tax concessions or similar arrangemsnte which have basn
acoepted by HMRC
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Comment on the basis of the corporation tax and deferrad tax provisions included in the
statutory accounts for FY13

Analyge the effective tax rate for FY13 and comment on material varlances from fhe
relevant statutory rates

Review the reasonableness of the current and deferred tax calculations prepared by the
business/ its advisors for the annusl FY14 accounting period for each company

VAT due diligence

Summarige the UK VAT registration status of LDL and commeant on whether all reglatration
abligations have been complied with. Enquire whether LOL is or has been a member of any
current or previous UK VAT groups

Sumniarise (he VAT treatment applied to supplies made by LDL

Comment on LDL's VAT recovery status and the application of any parifal exemption
method, where appropriate

Summarise the status of all UK VAT returns due for submisslon and payments required in
the last year

Comment on any VAT arrors identified and voluntary disclosures notified to HMRC in the
last 4 years and comiment on whether appropriate controls have been introduced to prevent
reocourrence

Comment on LOL’s most recent HMRC VAT inspaction. Summarisa the outcome including
whether additional Nabilties andfor penalties were imposed and controle introducsd to
prevent reoccurrence

Comment on the VAT treatment adopted by LDL, in relation to property interests Including
ehy onhgoing obligations to carry out VAT Capltal Goods Scheme adjustments and whether
any opfions to tax have been made in relation to property Interests

Comment on any VAT planning arrangements that LDL has been inveived In and whether
such arrangements have been disclosed to HURC
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