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Freedom of Information Act (FOIA) 2000 
 
Over 90 countries around the world have implemented some form of Freedom of Information 
(FOI) legislation. Sweden’s Freedom of the Press Act of 1766 is believed to be the oldest. 
 

The Freedom of Information Act (FOIA) introduced to the public a statutory right to access 
information held by public bodies, a right which is enforceable in court.  FOIA implemented a 
manifesto commitment of the Labour Party in the 1997 general election.  The full provisions of 
FOIA came into force on 1 January 2005 and give any person, or organisation, anywhere in 
the world, the right to request official information from public authorities in the UK.  This right is 
subject to certain exemptions. 
 

FOIA currently affects over 100,000 public bodies including Government Departments, the 
NHS, schools and councils, and this list is expanding.  Anyone is entitled to make a request 
under FOIA, although many requests are received from journalists and political activists.  It is 
important to note that all requests must be treated equally, regardless of their provenance, or 
to put another way, are “applicant blind”. 
 

Recent history of the Act 

• In 2007, the Freedom of Information (Amendment) Bill was introduced as a private 
members bill to the House of Commons, which aimed to exempt the House of Commons 
and the House of Lords from the provisions of the Act.  Despite pockets of Ministerial 
support, it failed to become law. 

• In 2007, Cabinet minutes were requested from a meeting which discussed the legality of 
the war on Iraq.  These minutes were initially withheld but the ICO ordered that they should 
be released.  Jack Straw over-ruled this decision by invoking s53 of the Act which allows for 
Ministerial veto.  This was the first use of s53, and there have been only seven further uses 
of it since. Two uses of s53 have involved DH – requests for the NHS risk register and 
correspondence from the Prince of Wales and both these cases have included material 
other than just cabinet papers.  

• The FOI Act is likely to be reviewed by the current administration in the light of a legal 
challenge to the Government’s use of the veto against the release of Prince Charles 
correspondence which was overturned by the Supreme Court.  

 
The Act is available in full on the legislation.gov.uk website. You can access both the 
original Act (as enacted) and the latest revised version of the Act from this page: 
 
Freedom of Information Act 2000 
 
 
 
 
 

http://www.legislation.gov.uk/ukpga/2000/36/contents
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Post-legislative review of FOIA 
 
In July 2012, the Justice Select Committee published its report into post-legislative scrutiny of 
the Freedom of Information Act 2000. The full report is available at: 
 
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmjust/96/9602.htm 
 
The Government published its response to the report in November 2012. This is available at: 
 
http://www.justice.gov.uk/downloads/publications/policy/moj/gov-resp-justice-comm-foi-act.pdf 
 

What to do when you receive a request for information 
 
FOI requests and legal obligations 
 
Any written request for recorded information that is not routine business should be considered 
as a request for information under FOIA. 
 
Requests for information may be in any form and don't need to mention FOIA, but they must:  
• be in writing; 
• give the applicant’s name and a return address; and 
• describe the information that is requested. 
 
If the DH does not treat such a request (in which all these 3 criteria are met) under the FOI Act, 
it is a breach of section 1(1) and section 8 of the FOI Act.  
 
Please note that applicant’s requests for their own personal data are not FOI requests and 
invoke the exemption at s. 40(1) of the FOIA. These should be handled as Subject Access 
Requests (SAR) under the Data Protection Act 1998 and referred to the Data Protection and 
Information Risk Team led by  
 
Under the FOI Act, public authorities have 20 working days to respond to FOI requests. It is 
possible to extend this deadline to up to 40 working days but only in exceptional 
circumstances. The DH FOI team has a performance objective to complete all requests within 
the legal deadline, and provides quarterly performance statistics to the Ministry of Justice 
(MoJ).  We have maintained a 100% response rate for the past 5 years. 
 
Full cross Government statistics can be found here: 
 
https://www.gov.uk/government/collections/government-foi-statistics 
 
 
 
 

http://www.publications.parliament.uk/pa/cm201213/cmselect/cmjust/96/9602.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmjust/96/9602.htm
http://www.publications.parliament.uk/pa/cm201213/cmselect/cmjust/96/9602.htm
http://www.justice.gov.uk/downloads/publications/policy/moj/gov-resp-justice-comm-foi-act.pdf
https://www.gov.uk/government/collections/government-foi-statistics
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Dealing with FOI requests 
 
The majority of requests we receive have been sent to the Ministerial Correspondence and 
Public Enquiries Unit (MCPEU) either by post or emailed via our web contact form.  These are 
logged on to Contact, the MCPEU’s correspondence database.  The FOI team then identify 
which teams or policy leads should be contacted for contributions, and requests are forwarded 
via Contact within 24 hours of being logged.  Further information about Contact can be found 
on the DH intranet at: About Contact 
 
There may be occasions where applicants contact you directly.  If this happens, you should 
either: 
• forward the email immediately to FreedomofInformation@dh.gsi.gov.uk, so that the request 

can be logged ; or 
• if the request is received in paper format, scan and email the request to the same address 

on the day it is received. Where requests are bulky, they should be sent by priority internal 
mail for same day delivery to FOI, Room G18 Richmond House. 

 
When the request is logged, you will be sent a contribution request via Contact or, 
occasionally, by email. 
 
Releasing information and applying exemptions 
 
When you receive a contribution request, you will need to check your team’s records, including 
archived data on MEDS where appropriate, and identify whether the information required is 
held.  Once the information is located, you need to consider what can be released.   
 
Private email accounts 
 
Please be aware that the FOIA also applies to any official information held in private email 
accounts. The ICO have produced guidance on this which is available at the following address: 
 
https://ico.org.uk/media/for-
organisations/documents/1147/official_information_held_in_private_email_accounts.pdf 
 
In summary, information held in non-work personal email accounts (e.g. Hotmail, Yahoo and 
Gmail) may be subject to FOIA if, and only if, it relates to the official business of the public 
authority. If the information held in a private account amounts to public authority business it is 
very likely to be held on behalf of the public authority in accordance with section 3(2)(b). It may 
be necessary to request relevant individuals to search private email accounts in particular 
cases but the occasions when this will be necessary are expected to be rare.  
 
Information in private email accounts that does not relate to the business of the public authority 
will not be subject to FOIA. 
 
 

https://ico.org.uk/media/for-organisations/documents/1147/official_information_held_in_private_email_accounts.pdf
https://ico.org.uk/media/for-organisations/documents/1147/official_information_held_in_private_email_accounts.pdf
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If it is necessary to withhold all, or part, of the requested information, you need to consider 
whether any of the exemptions apply, and pay particular attention to the consideration of the 
public interest test (PIT).  Please see the detailed pages on exemptions and PIT.  
 
All FOI responses should be signed off by the appropriate SCS. Where a SCS judges that a 
section 36 exemption is appropriate (as the release of information would prejudice the effective 
conduct of public affairs), then Ministerial clearance will also be required.  This is because 
section 36 requires a determination by a ‘qualified person’.  In relation to information held by 
Government, the qualified person must be a Minister, and a submission to the appropriate DH 
Minister must therefore be made for all cases where a section 36 exemption is to be used.  
 
For sensitive information or information relating to a current policy or subject to media debate a 
media handling strategy might also be required, so Press and/or Private Office may need to be 
involved at an early stage. 
 
If you think that preparing a full response would take us above the cost limit of £600 (this 
equates to 24 hours or 3.5 working days at £25 per hour, regardless of pay band), make an 
early estimate of the likely cost and effort involved and discuss this with the FOI team. 
 
If you are going to release documents, you should consider whether you need to redact (block 
out) information we cannot release, such as personal information relating to individuals or 
information protected by an exemption. Copies of both redacted and original documents will be 
required by the FOI team.  
 
Contributions and clearance 
 
When supplying a contribution, be sure to address all of the applicant’s questions in a full, 
straightforward and factual manner providing only the information they have requested.   We 
do not provide comment on policy or any general points raised by applicants in FOI responses 
if they do not relate to held information. Read the question carefully and only provide 
information that falls within the scope of the request. 
 
The FOI Case Officer will draft a response based on the contribution which will need to have 
been cleared by a Branch Head (SCS unless they have delegated authority from an SCS).  All 
final responses are also cleared by the Head of FOI.  The FOI Team will then send the 
response to the applicant. 
 
Dealing with initial cases – checklist 
 
Datasets 
 
From the 1 September 2013 new open data rights come into force.  
 
These changes are all about datasets. Provisions regarding datasets have been added to the 
FOI Act (under sections 11 and 19) by Section 102 of the Protection of Freedoms Act 2012.  
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These new provisions create duties under the existing Statute FOI legislation in relation to 
providing datasets in response to requests and making those requested datasets available 
under a publication scheme.  
 
There is no new duty to provide any information in response to a FOIA request that was not 
previously accessible. The changes simply give requestors more say in the format in which the 
dataset is provided by the DH. Specifically this change to the law gives users:   
 

• new rights to request data in a form that means it can be re-used 
• new rights to receive datasets in a form capable of re-use e.g. a CSV file 
• the right to re-use that data, even commercially 

With regard to the re-use of datasets this must be under the terms of a specified licence which 
in most cases will be the Open Government Licence (OGL).  
 
Open Government Licence for public sector information  
 
Further guidance on these legislative changes from 1 September 2013 has been published by: 
 
The Ministry of Justice: Section 45 code of practice on datasets and  
 
the Information Commissioner’s Office (ICO): Datasets 

 

DH Legal Services and the FOI Team 
 

Questions and queries about FOI requests should, in the first instance, be considered against 
this guidance. However, the relevant FOI Team case officer will be able to provide appropriate 
advice and guidance about procedural and FOIA legislative matters.   
 
Where more complicated legal advice is required, teams should direct their enquiries to their 
usual DH legal services point of contact, as they will be able to offer advice relevant to that 
policy area. 
 
Use of exemptions under the FOI Act 
 

The FOI Act includes 23 exemptions, plus a further 3 sections explaining how to process 
requests that are vague (section 1(3)), too large (section 12), and vexatious or repeated 
(section 14)).  
 
Any of the exemptions, or a combination of them, can be applied by a public authority to 
withhold requested information from release.  
 
When you receive a FOI request, you should always start from the position that everything 
relevant you find should be released. If, on closer inspection of the information you have 
concerns about releasing any of it into the public domain, then you need to examine the 
exemptions to see if any of them could be applied to withhold the information of concern.  

http://www.nationalarchives.gov.uk/doc/open-government-licence/version/2/
http://www.justice.gov.uk/downloads/information-access-rights/foi/code-of-practice-datasets.pdf
http://www.ico.org.uk/for_organisations/guidance_index/%7E/media/documents/library/Freedom_of_Information/Detailed_specialist_guides/datasets-foi-guidance.pdf
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If you are not sure about the exemptions or how to apply them and would like further help or 
advice then contact the FOI case officer to discuss further.   
 
Of the 23 exemptions plus 3 sections, we mostly use the following: 12, 16, 21, 22, 35, 36, 40, 
41, 43, which are marked with an asterisk in the list below.   
 
The complete list of exemptions is as follows. The exemptions are considered in detail with 
further explanatory guidance and worked examples later on in this document. Also included 
are links to the relevant part of the FOI Act, Ministry of Justice and Information Commissioner’s 
Office websites for further detailed information.   
 
Section 1(3) Request is too vague  
*Section 12 Cost limits     
Section 14 Vexatious or repeated request  
*Section 16 Duty to provide advice and assistance 
*Section 21 Accessible by other means (absolute)   
*Section 22 Intended for future publication (qualified)  
Section 23 Security matters (absolute)    
Section 24 National Security (qualified) 
Section 25 Certificates under ss. 23 and 24 (absolute)    
Section 26 Defence Act (qualified)      
Section 27 International relations Act (qualified)     
Section 28 Relations within the UK (qualified)   
Section 29 The economy (qualified)    
Section 30 Investigations (qualified)     
Section 31 Law enforcement (qualified)    
Section 32 Court records (absolute)    
Section 33 Audit functions (qualified)   
Section 34 Parliamentary privilege (absolute)   
*Section 35 Formulation of Government policy (qualified)   
*Section 36 Prejudice to the effective conduct of public affairs (qualified) 
Section 37 Communications with Royal Family (qualified); Section 37(1)(a) (absolute from Jan 
2011)   
Section 38 Health and safety (qualified)  
Section 39 Environmental Information (qualified)   
*Section 40 Personal information (absolute)    
*Section 41 Information provided in confidence (absolute) 
Section 42 Legal professional privilege (qualified)   
* Section 43 Commercial interests (qualified)    
Section 44 Prohibitions on disclosure (absolute)    
 
Some exemptions are qualified and some are absolute.  
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Qualified exemptions are those where the public interest test (PIT) must be applied. This 
requires you to set out the public interest considerations in favour of release of the information 
against the public interest considerations in favour of protecting it from disclosure in your 
response. If the public interest in withholding the information outweighs the public interest in 
disclosure, the information should be withheld but you will need to present your arguments 
supporting your decision in your response. See our guidance on PIT for further detailed 
information. 
 
Absolute exemptions do not require application of the public interest test. If an absolute 
exemption is legitimately engaged then there is no obligation under the Act to release the 
requested information – it is a category-based exemption which does not require the weighing 
of the public interest to decide on the outcome of its non-disclosure.  You simply state the 
absolute exemption you are relying on in your response. 
 
Section 1(3) – further clarification required  
 
Section 1(3) provides that where a public authority reasonably requires further information in 
order to identify and locate the information requested, the authority can inform the requestor 
that it is not obliged to comply with a request. Essentially, if the request is too vague, we can 
tell the requestor that, and advise that we will not be able to respond to a request until its terms 
are made clearer. Sometimes, an indistinct request requires a response under section 12(1), 
since complying with the request in its full scope would breach cost limits. But if a request is 
simply vague, it is best practice, and less confusing, to refuse the request under s1(3). Our 
response will ask the requester to clarify their request so that we can respond more 
appropriately. 
 

Example  
 

Thank you for your email requesting, under the FoI Act, a list of companies that were not 
successful in the development consultancy services tender. Your email has been passed to me 
for reply. 
 
Officials are aware of several such tendering processes in the NHS or health fields and some 
relevant records are held by the DH, local NHS organisations and the Office for Government 
Commerce (OGC). 
 
Section 1(3) of the FOI Act states: 
 
Where a public authority—  
(a) reasonably requires further information in order to identify and locate the information 
requested, and  
(b) has informed the applicant of that requirement,  
the authority is not obliged to comply with subsection (1) unless it is supplied with that further 
information. 
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Therefore, until we receive clarification about which tendering process you are referring to, we 
will not be able to process your request further.  
 
Further information and guidance can be found at: 
 
FOI Act 
 

Section 12 - cost limits  
 
12(1) too large a request and processing the request would exceed the appropriate limit 
12(4) amalgamating several requests 
 
Any use of section 12 of the FOI Act has to be closely tied to section 16, which provides that 
an applicant must be provided with advice and assistance.  Therefore, if a request is refused 
under s12, significant efforts must be undertaken (in the form of guidance) to help the applicant 
to make a more successful request in the future. 
 
Section 12(1): too wide-ranging a request 
 
Fees regulations for s12(1) provide that a public authority can refuse a request if DH estimates 
that compliance would exceed the cost limits.  
 
These are (for central Government) £600. The cost of a member of staff is set at a fixed hourly 
rate of £25 per hour (regardless of grade) and the limit is exceeded by 3.5 working days, or 24 
hours in total.   
 
As estimates of the work and time involved are used it will often be necessary to carry out 
sampling exercises to provide some evidence for these estimates.    
 
When calculating the time it might take to comply with the request you can only count the time 
it takes to determine whether we hold the information requested, locating it, retrieving it and 
extracting it. The physical act of redacting information does not count towards the cost limit. 
Similarly, any time taken seeking advice, consulting with colleagues, deciding on valid 
exemptions etc. cannot be included in the calculation of time.   
 
For example, it takes an hour to retrieve a file. The fact that it may take 5 hours with DH legal, 
20 hours with policy to read it, 2 hours in private offices, require 15 hours to perform 100 
consultations with third parties, etc., does NOT count towards the cost limits, so we cannot cite 
section 12(1).  
 
When citing section 12(1), we must: 
 
• provide a calculation to support our estimate as to how the request breaches the cost limits; 
• provide a list of what documents or files we hold (or as far as the exercise went); and 
• advise how to narrow a request down so as to avoid another s12 response.  
 

http://www.legislation.gov.uk/ukpga/2000/36/section/1
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Example  
 

Question:   Can I have copies of all correspondence from Trusts and others relating to the 
hospital deep clean programme? 
 
Issue:   The files are held in MEDS and there are no specific folders for such correspondence. 
This means that all the emails would have to be read, in several teams.  
 
Answer:   I can confirm that the DH does hold records relating to the deep clean exercise.  
However, we estimate that the cost of complying with your request would exceed the 
appropriate limit of £600.  The appropriate limit has been specified in regulations.  For central 
Government it is set at £600.  This represents the estimated cost of one person spending three 
and a half working days in determining whether the DH holds the information, and locating, 
retrieving and extracting the information.   
 
We have arrived at this estimate of cost as follows: 
 
i) the Health Care Acquired Infection (HCAI) Policy Unit, has identified approximately 1,100 

emails which relate to the deep clean issue; 
 
ii) other Departmental policy officials have identified approximately 390 emails that relate to the 

deep clean. These were identified from a search of a relevant Departmental e-mail mailbox. 
A proportion of these e-mails could overlap with those identified centrally and a proportion 
will be internal.       

 
iii) in its widest interpretation, and to ensure a robust check, the request would necessitate that 

we also check the possibility of correspondence involving the HCAI Improvement Team and 
the Recovery and Support Unit (RSU) which would correspond with Strategic Health 
Authorities on deep cleans. 

 
In summary, it is estimated that we have well over 1,000 email items that potentially come into 
the category of this request. To comply with requirements, the associated workload includes: 
 
• identification of those items that meet requirements for inclusion. This requires input from at 

least two work areas mentioned at (i) and (ii) above; 
• we would for completeness, need to ask RSU and Improvement team colleagues to check 

their material; and 
• a significant photocopying exercise that would need to capture inbound and outbound 

material.  
 
Therefore, under section 12 of the Freedom of Information Act the DH is not obliged to comply 
with your request and we will not be processing your request further.  
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If you were to make a new approach that requested information to a more specific category of 
information, it may be that we could comply with that request within the appropriate limit, 
although I cannot guarantee that this will be the case.  For example, one of the main elements 
of your current request that initiates the significant level of work to which I refer above, is the 
inclusion of and others (paragraph one).   In this respect, you may wish to consider clarifying 
the nature of the organisations or individuals whose correspondence is deemed subject to this 
request.  
 
It must be noted that any new request of correspondence between the DH and third parties 
may be subject to further exemptions.  In line with the Freedom of Information Act, the DH 
would be required to ask the views of the third party when considering the release. 
 
Outcome:  The requestor narrowed their request and obtained the contents of one specific file. 
 
 

Section 12(2): so wide-ranging a request that we are unable to say whether we do or do 
not hold relevant information 
 

S12(2) diverges from s12 in an important way in that we effectively argue that we can neither 
confirm or deny the existence of the information in question because it is so imprecise that we 
wouldn’t know where to start looking.  If this is the case, you may wish to consider the 
application of s1(3) in its place – seek the advice of a FOI Officer if you are unsure as to which 
would be more appropriate.   
 
Example 
 
I am afraid that your request, as currently worded, is so broad in nature that the time taken to 
determine what, if any, information the DH may hold would invoke Section 12(2) of the FOI Act.  
Section 12 of the FOI Act allows public bodies to refuse requests where the cost of compliance 
exceeds the appropriate limit.  This is set at 3.5 working days or £600 for central Government.  
This represents the estimated cost of one person spending 3.5 working days in determining 
whether the DH holds the information, and locating, retrieving and extracting that information.   
 
Section 12(2) of the Act states that public bodies are exempt from complying with the duty set 
out at Section 1(1) (to inform the applicant in writing whether the information is held, and if that 
is the case, to communicate that information to him), if the estimated cost of complying with 
that paragraph alone would exceed the appropriate limit.  The volume of the searches required 
to establish what information is held would certainly exceed this cost limit and, as such, the DH 
is therefore not obliged to comply with your request for information. 
 
Section 12(4) amalgamating multiple requests 
 
Section 12(4) allows that if one person submits several requests, or if different people ‘appear 
to … be acting in concert in pursuance of a campaign,’ we can amalgamate their requests into 
one for cost purposes. It may then be that 12(1) applies. We usually only apply s12(4) where 
all the requests cover the same or similar areas.  ICO guidance states that substantially similar 
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requests from one individual or organisation can be aggregated when received within a period 
of 60 working days of each other. 
 
Example  
 
Question:   We received 11 separate requests from the same person for records of all meeting 
between the CEO of an organisation and 11 named SCS or Ministers. 
 
Issue:  Contacting 11 private offices, I asked them to provide a prognosis of how much time it 
would take to retrieve records. If the total had been less than the cost limits in 12(1), we could 
have considered release.  
 
Answer:  You have requested that your requests are treated separately. I should explain that 
section 12(4) of the FOI Act states that: 
 
“… where two or more requests for information are made to a public authority by one person 
the estimated cost of complying with any of the requests is to be taken to be the total cost of 
complying with all of them.” 
 
Therefore, we are aggregating all 11 requests.  
 
Full guidance on the application of s12 is available here: 
 
https://in.dh.gov.uk/how-to/manage-information/freedom-of-information/ 
 
Further information and guidance can be found at: 
 
The Appropriate Limit and Fees Regulations 2004 
FOI Act 
ICO guidance  
 
Section 14 vexatious and repeat requests  
 
Section 14(1) vexatious requests 
Section 14(2) repeat requests 
 
Section 14(1) vexatious requests 
 
Section 14(1) provides that if a request is vexatious, we do not have to comply with it. Please 
note that a person cannot be deemed vexatious – it must be the request itself that is vexatious.  
 
We do not use 14(1) very often as the bar for proving a request is vexatious is set very high in 
order not to work against the overarching aim of providing a high level of customer service to 
the public.  
 

https://in.dh.gov.uk/how-to/manage-information/freedom-of-information/
http://www.legislation.gov.uk/uksi/2004/3244/contents/made
http://www.legislation.gov.uk/ukpga/2000/36/section/12
https://ico.org.uk/media/for-organisations/documents/1199/costs_of_compliance_exceeds_appropriate_limit.pdf
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Set against this, the ICO has made it clear its surprise that Departments are not using this 
more often.  
 
If you wish to use this approach, please look at ICO guidance carefully (which provides some 
useful definitions of what can be reasonably classified as vexatious) and advise an FOI officer 
early on that you wish to use this approach.  An informal case may have to be made to the 
Head of FOI to discuss whether it is appropriate.  
 
There have been some significant Upper Tribunal cases involving section 14(1). Three Upper 
Tribunal (UT) decisions were handed down on 28 January 2013, addressing the proper test to 
be applied in deciding whether requests are “vexatious” (s14(1) FOIA) or “manifestly 
unreasonable” (Reg 12(4)(b) EIRs). These decisions provide what is (for now) the definitive, 
binding guidance on what vexatiousness and manifest unreasonableness mean in this context, 
and how reliance on those provisions should be approached. For information, the cases are 
Dransfield, Craven and Ainslie, with Dransfield serving as the lead case. 
 
Section 14(2) repeat requests 
 
Where the DH has received the same request previously from the same person and it has 
complied with that request, it can refuse a subsequent request if it is substantially similar and 
received soon after the first one. Usually, similarity is subjective, but time-wise, 6 months 
seems a useful rule of thumb. However, please note that in some cases policy or documents 
held can change radically in a very short time frame, and a gap as small as a month between 
requests may be appropriate as the information may have changed. For example, we used to 
receive a monthly request relevant to Departmental events and meetings. As these events are 
in a constant state of flux, we felt it was reasonable to accept monthly FOIs on them. This 
information is now routinely published on our website as part of the Transparency agenda. 
 
However, asking about an area that is not undergoing change, will mean that the request is 
repeated and can be legitimately refused under s14(2).  
 
Example  
 
Thank you for your letter requesting, under the FoI Act, information about hospitals achieving 
Foundation Trust status. Your letter has been passed to me for reply. 
 
The DH has responded to you on this point in previous correspondence and we hold no further 
information to satisfy this new request. The Act places a general duty on public authorities to 
give access to official information.  However, the Act also provides an exception to that duty for 
requests that are repeated under Section 14(2) of the Act.  
 
Your question on hospitals achieving Foundation Trust status in 2008 has been answered in 
our letter of 27 July. 
 
Further information and guidance can be found at: 
 

http://www.osscsc.gov.uk/Aspx/view.aspx?id=3680
http://www.osscsc.gov.uk/Aspx/view.aspx?id=3682
http://www.osscsc.gov.uk/Aspx/view.aspx?id=3681
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FOI Act 
ICO guidance  
 
Section 16 duty to provide advice and assistance  
 
Public authorities are under a duty to provide advice and assistance to individuals making 
requests for information under the FOIA. The provision of advice and assistance is how a 
public authority interacts with an applicant in order to discover what it is that the applicant 
wants and, where possible, assist them in obtaining this. 
 
The following are examples of good practice in providing advice and assistance:  
  

• A public authority should properly record and document all communications relating to 
any necessary clarification and also the handling of any request.  

• Public authorities should be sensitive to the circumstances of the applicant when 
considering the appropriate method of contact.  

• If a public authority is unable to provide an applicant with the information they have 
requested in the manner which they have specified, it should discuss with the applicant 
whether the information can be provided in another format which is acceptable to the 
applicant.  

• A public authority should be prepared to provide advice and assistance to an applicant 
whose has had their request turned down on the basis of an exemption or exception.  

 
In addition, section 16 is often linked to the use of a section 12 exemption (where the request 
would cost more than the appropriate limit to answer).  Section 12 cannot be used without 
consideration of section 16. Section 16(1) requires the authority to 'provide advice and 
assistance, so far as it would be reasonable to expect the authority to do so, to the person who 
has made the request for information to it. If a request is particularly wide-ranging, and 
therefore likely to exceed the cost limit to answer, the authority should write back to the 
applicant and offer advice and assistance to enable the applicant to re-submit a refined or 
narrower request that could be met within the cost limit.  
 

Example  
 
Section 12 of the Act makes provision for public authorities to refuse requests for information 
where the cost of dealing with them would exceed the appropriate limit, which for central 
Government is set at £600. This represents the estimated cost of one person spending 3.5 
working days in determining whether the DH holds the information, locating, retrieving and 
extracting the information. 
 
We estimate that it will take us in excess of 3.5 working days to determine appropriate material 
and locate, retrieve and extract the information in reference to your request. Therefore, your 
request will not be processed further.  
 
You may wish to refine your request by narrowing its scope by being more specific about what 
information you particularly wish to obtain, including any dates or period of time relevant to the 
information required. [you may wish to provide a selection of key information held which the 
requester can choose from with a timeframe] 
 
Further information and guidance can be found at:     FOI Act 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/14
https://ico.org.uk/media/for-organisations/documents/1198/dealing-with-vexatious-requests.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/16
http://www.legislation.gov.uk/ukpga/2000/36/section/16
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Section 21 information accessible by other means (ABSOLUTE) 
 

Information may be reasonably accessible to the applicant by other means, for example, if it is 
already published on the internet. It does not have to be published on the DH’s site or one of 
our ALBs as long as it is a trusted organisation. In these cases, we can refer the requestor to 
the source of the information and do not have to provide it. This applies even if it is accessible 
only on payment. Most commonly, we may refer them to a website, library or a publication.  
 
In addition, papers are sometimes deposited with the House of Commons Library.  Although 
this is not a public library, papers that are deposited there are almost always placed in the 
Deposited Papers Database on the UK Parliament website, so it may be worth providing this 
URL, if applicable: 
 
http://deposits.parliament.uk 
 
This exemption is absolute and requires no public interest test. That is, you simply quote the 
exemption and state where the information can be found. 
 

Example  
 

The information about hospital admissions due to alcohol misuse in England and Wales is 
already in the public domain, in published form, and we are not obliged (under section 21 of 
the FOI Act) to provide this, but would refer you instead to the published source. This 
information can be found in the document Statistics on Alcohol: England, 2007 on the NHS 
Information Centre website at: www.ic.nhs.uk. 
 
Further information and guidance can be found at: 
 

FOI Act 
ICO guidance  
 
Section 22 - information intended for future publication (QUALIFIED) 
 
Information can be exempted under s22 if: 
 
• there had been an intention to publish it before the request was received; and 
• we can show it is reasonable in all the circumstances to withhold.   
 
The public interest test has to be applied. There is no obligation to state an exact date or even 
a time period for publication although, if it is known, then it is better to state the date or general 
timescale for publication as it helps support the balance of the public interest test in withholding 
the data. 
 
Example  
 

http://deposits.parliament.uk/
http://www.ic.nhs.uk/
http://www.legislation.gov.uk/ukpga/2000/36/section/21
https://ico.org.uk/media/for-organisations/documents/1203/information-reasonably-accessible-to-the-applicant-by-other-means-sec21.pdf
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Thank you for your email of 15 April to the DH requesting, under the FoI Act, information a 
copy of each draft of XXXXX's review of NHS IT. Your email has been passed to me for reply. 
 
You will be aware that on 18 February the Minister of State for Health announced the intention 
to publish the findings of the informatics review during the Summer.  
 

In light of this undertaking, the DH considers that your request is covered by section 22 (1) of 
the FOI Act (information intended for future publication), and that the information you have 
asked for is therefore exempt from disclosure.  In our view, in this case section 22 covers all 
drafts prior to publication, on the basis that until a final version is ready for publication it cannot 
be determined with confidence which parts of earlier drafts will or will not be excluded from the 
published version.   
 

Our view that section 22 applies to your request is also based on the judgement that the public 
interest will be better served by general publication, in due course, of information describing 
the outcome of the review when it is complete than by disclosure now, to a single individual, of 
incomplete and therefore potentially misleading information. Further, not disclosing the 
information at this time is reasonable because a firm timeframe for publication of information 
about the completed review has been announced, and because details of arrangements for 
publication have yet to be determined by Ministers.  
 
Further information and guidance can be found at: 
 

FOI Act 
ICO guidance  
 
Section 23 - information supplied by, or relating to, bodies 
dealing with security matters (ABSOLUTE) 
 

 

  
 

Please look at the MoJ and ICO guidance, which lists the specified security bodies to which the 
information in question must relate or from which it was issued, either directly or indirectly.  If 
there is a chance you may wish to apply this exemption, please inform your case officer as 
soon as possible.  
 

Further information and guidance can be found at: 
 

FOI Act 
ICO guidance  
 
Section 24 - national security (QUALIFIED) 
 

The DH has used this before in relation to emergency preparedness but it is very rarely used.  
It relates to that information whose disclosure could threaten national security.  Please look at 

http://www.legislation.gov.uk/ukpga/2000/36/section/22
https://ico.org.uk/media/for-organisations/documents/1172/section_22_information_intended_for_future_publication.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/23
https://ico.org.uk/media/for-organisations/documents/1182/security_bodies_section_23_foi.pdf
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the MoJ and ICO guidance if you think that this might apply.  If there is a chance you may wish 
to apply this, please inform your case officer as soon as possible.  
 

Further information and guidance can be found at: 
 

FOI Act 
ICO guidance  
 
Section 26 - defence (QUALIFIED) 
 

You are unlikely to ever use this exemption.  
 

ICO guidance states that ‘section 26 of the Act sets out an exemption from the right to know if 
the disclosure of information would or would be likely to prejudice:   
 

• the defence of the British Islands (i.e. the UK, Channel Islands and the Isle of Man) or any 
colony; or 

• the capability, effectiveness or security of the armed forces or that of any forces 
cooperating with them.’ 

 

Please look at the MoJ and ICO guidance. If there is a chance you may wish to apply this, 
please inform the FOI Officer as soon as possible.  
 

Further information and guidance can be found at: 
 

FOI Act 
ICO guidance  
 
Section 27 - international relations (QUALIFIED) 
 

This exemption is rarely used and relates to that information which could prejudice 
international relations, or information which is confidential and obtained from an international 
Government, organisation or court. Please look at the MoJ and ICO guidance. If there is a 
chance you may wish to apply this, please inform your case officer as soon as possible.  
 

Official guidance at the links below sets out how to treat material received from the EU. A 
foreign state includes British territories which are not part of the UK e.g. the Channel Islands, 
IoM, Gibraltar etc. If you wish to use this exemption in relation to communications with a 
foreign state you should communicate with the FCO.  The ICO will simply not accept use of 
this exemption in those circumstances without sight of the advice from the Foreign Office. 
 

Further information and guidance can be found at: 
 

FOI Act 
ICO guidance 
 
 
 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/24
https://ico.org.uk/media/for-organisations/documents/1174/safeguarding_national_security_section_24_foi.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/26
https://ico.org.uk/media/for-organisations/documents/1181/awareness_guidance_10_-_the_defence_exemption.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/27
https://ico.org.uk/media/for-organisations/documents/1184/awareness_guidance_14_-_international_relations.pdf
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Example 
 

Regarding copies of documents relating to the meeting held on 7 April XXXX between 
AstraZeneca and SofS. 
 
We are also withholding some of the information contained in Annex 1, the document entitled 
“European Commission Pharmaceutical Sector Inquiry”.   You may be aware that under 
section 27(1) of FOIA, disclosure of information is exempt if it is likely to prejudice relations 
between international organisations and the United Kingdom. 
 
Section 27 is a qualified exemption, and we are required to assess, as objectively as possible, 
the public interest in the information’s release against that in withholding it.    While we 
recognise a general public interest in the availability of information on the DH’s relationship 
with the pharmaceutical industry for the sake of transparency and clarity, we also have to take 
into account that this is a recent document and that discussions are still ongoing.  Its release at 
this stage could therefore inhibit decision-making by the Commission, which, in turn, could 
affect the DH’s relationship with the Commission and also damage UK interests abroad by 
reducing the competitiveness of the UK’s pharmaceutical industry.   In this instance, the DH 
has determined that the balance of public interest strongly favours withholding the information.  
  
Section 28 - relations within the United Kingdom (QUALIFIED) 
 

It is common for England to have discussions with Wales, Northern Ireland and Scotland about 
health matters. This exemption covers information where release would prejudice relations 
between these Governmental bodies.  
 

Example 
  
On discussions between DH and Scottish Assembly on contaminated blood. 
 

Some information has been redacted in line with Section 28 of the Act, which states that 
information is exempt information if its disclosure would, or would be likely to, prejudice 
relations between any administration in the United Kingdom and any other such administration.  
In this case, we have judged that release of the redacted information would prejudice relations 
between the UK Government and the Scottish Executive.  We have, in line with the provisions 
of these exemptions under the Act, assessed the public interest in releasing or withholding the 
information.  While we accept that there is a strong public interest in transparency in this case, 
we believe that this public interest has been met in large part by the amount of information 
made public already on this topic.  We believe that the public interest in avoiding prejudice to 
the relationship between the two administrations named above outweighs the public interest in 
disclosure in this instance.   
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 29 - the economy (QUALIFIED) 
 

Section 29 exempts information whose disclosure would, or would be likely to, prejudice the 
economic interests of the UK or any part of it or the financial interest of any administration 

http://www.legislation.gov.uk/ukpga/2000/36/section/28
https://ico.org.uk/media/for-organisations/documents/1171/relationswithintheuk.pdf
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within it. The DH rarely uses this exemption, but if it does, consultation with HM Treasury will 
likely be required. 
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 

Section 30 - investigations (QUALIFIED) 
 

Section 30 overlaps extensively with Section 31 (Law Enforcement) 
 

30(1) applies to criminal investigations and exempts information if it has at any time been held 
by the authority for the purposes of any investigation which the public authority has a duty 
to conduct to establish whether a person is to be charged with an offence, or the guilt of a 
person charged with an offence. This concerns investigations that may lead to criminal 
proceedings. Importantly, Section 30(1) relates to criminality. 
 

Section 30(2) applies to information if 
(a) it was obtained or recorded by the authority for the purposes of its functions relating to: 

(i) any investigations falling within subsection (1) (a) or (b), 
(ii) criminal proceedings which the authority has power to conduct, 
(iii) investigations (other than those falling within subsection (1) (a) or (b)) which are 
conducted by the authority of any of the purposes specified in section 31(2) under the 
prerogative or by virtue of powers conferred by under any enactment, or 
(iv) civil proceedings which are brought by on the half of the authority and arise out of such 
investigations, AND 

(b) it relates to the obtaining of information from confidential sources.” 
 

Note that final requirement, which can significantly restrict the ambit of this exemption, but it is 
not unusual for assurances of confidentiality to be given in relation to such an investigation.  If 
this exemption is to be claimed it is essential to check that meaningful assurances of 
confidentiality have consistently been given during the course of the investigation.  If they have 
been given to some sources, but not to others then it is only those sources to which it has been 
given that this exemption can be claimed. Overall this means that matters in relation to 
proceedings may be best claimed under section 31.   
 

Example of 30(1)  
 

Thank you for your email requesting, under the FoI Act, details of all leak inquiries involving 
internal investigators or outside agencies, including the police, within DH since 2001.  Your 
email has been passed to me for reply.  
 
The total number of leak investigations in the DH undertaken by internal investigators since 
2001 is XX. 
 
Details of these investigations are being withheld under section 30(1) of the FOI Act, which 
concerns investigations and proceedings conducted by public authorities.   
 

http://www.legislation.gov.uk/ukpga/2000/36/section/29
https://ico.org.uk/media/for-organisations/documents/1177/theeconomy.pdf
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As section 30(1) is a qualified exemption, it is subject to a public interest test. While there is a 
recognition that confidence in investigations and litigation can be increased through greater 
transparency of their processes, there is a greater public interest in the maintenance of public 
confidence in the relevant investigation processes (both criminal and non-criminal), the 
prevention and detection of crime, the apprehension or prosecution of offenders and the 
integrity and effectiveness of the criminal justice system as a whole.   
 

In addition, please note that in a case where an investigation is ongoing it will generally be 
better to neither confirm nor deny (NCND).  This is so even if the person being investigated is 
aware that there is such an investigation.  If they are not aware NCND is essential.  Also note 
that is not true that once the case comes to court the information is in the public domain and is 
freely available.  Section 31 may well apply, especially if appeals are possible.  Equally, the 
information may still have been given in confidence.   
 

Example of 30(2) 
 

The DH has concluded that the whole is exempt from release under Sections 30(2)(a)(iii) and 
30(2)(b)of the FOI Act, which relate to investigations and allow: 
 

Information held by a public authority is exempt information if investigations are conducted by 
the authority by virtue of Her Majesty’s prerogative and if it relates to the obtaining of 
information from confidential sources. 
 

The information contained in the Report was obtained from confidential sources or for the 
purposes of providing background and conclusions based on these the testimonies from these 
confidential sources. The authors of the Report wrote to witnesses and, when meetings 
occurred, assured them that the proceedings were confidential.  
 

The Report was commissioned by the Secretary of State for Health and, as Minister of the 
Crown, the DH considers that this was an exercise of the Royal prerogative.  
 

In considering the public interest, the DH recognises that the public will be more confident in 
investigations if there is transparency as to the methods, findings and the conclusions. It would 
also aid management or procedural failures to be held to account. However, confidence in 
participating in investigations would be undermined if testimony which had been given with an 
understanding of confidence was made public. In this instance, several people who provided 
this evidence are still working in the NHS and their careers may be damaged merely by having 
given evidence about third parties. They would also be caused discomfort about their views 
being made known. This would discourage witnesses in future investigations from cooperating 
and would greater difficulties in identifying and resolving any future conflicts in organisations. 
Release would also damage the confidence of witnesses in future investigations as well as the 
reputations of investigators that have given assurances of confidence.  
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/30
https://ico.org.uk/media/for-organisations/documents/1205/investigations-and-proceedings-foi-section-30.pdf
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Section 31 - Law enforcement (QUALIFIED)  
 

Section 31(1) contains a list of purposes where information should be exempt if its disclosure 
“would, or would be likely to, prejudice”.  These are: 
 

(a) the prevention or detection of crime, 
(b) the apprehension or prosecution of offenders, 
(c) the administration of justice, 
(d) the assessment or collection of any tax or duty or any imposition of a similar nature, 
(e) the operation of the immigration controls, 
(f) the maintenance of security and good order in prisons or in other institutions where persons 

law forbidding terrain, 
(g) the exercise by any public authority of its functions for any of the purposes specified in 

subsection (2), 
(h) any civil proceedings which are brought by on behalf of a public authority and arise out of 

an investigation conducted, for any of the purposes specified in subsection (2), by or on 
behalf of the authority by virtue of ... [the] prerogative or by virtue of powers conferred by or 
under an enactment, or” 

(i) [relates to Inquiries into Fatalities held under Scottish legislation].   
 

If you are claiming the exemption under 31(1)(g) to (i) or section 30(2)(a)(iii), the purpose has 
to be one of falling within section 31(2). The following purposes are covered: 
 

(a) ascertaining whether any person has failed to comply with the law, 
(b) ascertaining whether any person is responsible for any conduct which is improper, 
(c) ascertaining whether circumstances which would justify regulatory action in pursuance of 

any enactment exist or may arise, 
(d) ascertaining a person's fitness or competence in relation to the management in bodies 

corporate or in relation to any profession or other activity which years, or seeks to become, 
authorised to carry on, 

(e) ascertaining the cause of an accident, 
(f) protecting charities against misconduct or mismanagement (whether by trustees are other 

persons) in their administration, 
(g) protecting the property of charities from loss or misapplication, 
(h) recovering the property of charities, 
(i) securing the health, safety and welfare of persons at work, and 
(j) protecting persons other than persons at work against risks to health or safety arising out of 

or in connection with the actions of persons at work.” 
 

This exemption requires a public interest test. 
 
Example 
 

Thank you for your email requesting, under the FoI Act, details about security passes for DH 
premises in Whitehall allocated to external companies. Your email has been passed to me for 
reply.  
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Security passes for DH of Health controlled buildings are issued to contractors and consultants 
from private companies where they are permanently engaged and have a genuine business 
need to regularly visit specific sites.  Many such individuals working within DH buildings 
provide support functions such as catering, IT support, cleaning, business services and 
maintenance.  The remainder includes a variety of general business consultants, technical 
experts and other persons employed to support specific projects and tasks.  
   
However, the DH is withholding the names of contracted companies under sections 31(a) of 
the FOI Act, as the release of this information could aid potential criminals to access the DH’s 
buildings improperly.  Section 31 applies to the release of information that may prejudice the 
prevention or detection of crime.    
   
Section 31 is a qualified exemption. Whilst there are significant risks that the information about 
names of companies could be useful to would-be criminals and so prejudice the prevention 
and detection of crime and the apprehension and prosecution of offenders, we cannot identify 
any countervailing public interest in public knowledge of such information.  There is however, a 
clear public interest in the DH minimising any potential threat to its ability to conduct its 
business safely and effectively.   I can however, advise you that the number of security passes 
issued to permanent contracted staff for the DH’s building in Whitehall is 69. 
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 32 - Court records (ABSOLUTE) 
 

This exemption covers information which is held only by virtue of being contained in:  
 

(a) any document filed with, or otherwise placed in the custody of, a court for the purpose of 
proceedings in a particular cause or matter,  

(b) any document served upon, or by, a public authority for the purpose of proceedings in a 
particular cause or matter, or  

(c) any document created by  
(i) a court, or  
(ii) a member of the administrative staff of the court  
for the purposes of proceedings in a particular cause or matter”. 
 

Subsection (2) extends this to documents placed in the custody of a person conducting an 
enquiry or arbitration, but the purposes of the enquiry or arbitration or any document created 
by such a person for such a purpose. 
 
Note the critical restriction “if it is held only”, which applies to both.  Therefore, if we have a 
report which has been filed as part of the evidence in a case, but was produced for other 
reasons it is not within the exemption.  Therefore this is not an equivalent of simply being sub 
judice.  In such cases we would have to rely on section 31(1)(c), which is subject to the PIT. 
 

Further information and guidance can be found at: 

http://www.legislation.gov.uk/ukpga/2000/36/section/31
https://ico.org.uk/media/for-organisations/documents/1207/law-enforcement-foi-section-31.pdf


Freedom of Information – guidance for DH staff 

 26 

FOI Act 
ICO guidance 
 
 
Section 33 - Audit functions (QUALIFIED) 
 

Section 33 exempts information where its disclosure: 
 

“would, or would be likely to, prejudice the exercise of the functions of an authority which has 
functions to – 
 
(a) audit the accounts of other public authorities; or  
(b) to examine the economy, efficiency and effectiveness with which other public authorities 

use their resources in discharging their functions.”.   
 

Although the ICO has indicated in the past that he does not accept that the DH has any audit 
functions under this section the possibility may arise that as statute changes it may have such 
functions.  However, please note that even if information falls under this exemption, it may not 
fall under it in the hands of the body being audited, to whom this exemption is not available.  
For example in the past the NAO has been able to claim it in relation to information it has 
received from DH but if DH, on receiving its own FOI request wishes to not disclose the 
information in question it will have to find another exemption. 
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
 
Section 34 - Parliamentary privilege (ABSOLUTE) 
 

Section 34 applies to information where disclosure would be an infringement of the privileges 
of either House of Parliament.  
 

Departments are strongly advised to consult officials from the relevant House before claiming 
exemption under section 34 and to obtain a certificate where necessary. The parliamentary 
authorities can conclusively certify that section 34 applies. A certificate needs to be signed by 
the Speaker in relation to the Commons, or the Clerk of the Parliaments in relation to the 
Lords.   
 

Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
 
 
 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/32
https://ico.org.uk/media/for-organisations/documents/1180/awareness_guidance_9_info_contained_in_court_records.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/33
https://ico.org.uk/media/for-organisations/documents/1210/public-audit-functions-s33-foi-guidance.pdf
http://www.legislation.gov.uk/ukpga/2000/36/section/34
https://ico.org.uk/media/for-organisations/documents/1161/section_34_parliamentary_privilege.pdf
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Section 35 - Formulation of Government policy (QUALIFIED) 
 

Section 35 is aimed at protecting the policy-making process in order to maintain the delivery of 
effective government. It only applies to Government Departments. 
 
Information is exempt under Section 35 if it relates to: 
 
• formulation or development of Government policy;  
• ministerial communications; 
• provision of advice by any of the Law Officers; or 
• the operation of Ministerial private offices. 
 
When dealing with this exemption you need to bear in mind the exemption under section 36 
(further information below) as the distinction between the two can be fine.  Nonetheless, as DH 
is a policy led DH it is always more likely that section 35 will be applicable. This exemption is 
subject to the public interest test. 
 

Section 35 continues to apply even when the policy has been formulated in relation to 
information used for the development of Government policy.  However the PIT may be different 
once the policy decision has been made.  Equally, Ministerial Communications are always 
Ministerial communications, no matter what the lapse of time.  Again, however, the PIT may be 
different. 
 
In a recent decision from the ICO, the Commissioner suggested that the formulation and 
development of Government policy could be described thus: 
 
“The Commissioner takes the view that the ‘formulation’ of policy comprises the early stages of 
the policy process – where options are generated and sorted, risks are identified, consultation 
occurs, and recommendations/submissions are put to a Minister. ‘Development’ may go 
beyond this stage to the processes involved in improving or altering existing policy such as 
piloting, monitoring, reviewing, analysing or recording the effects of existing policy. At the very 
least ‘formulation or development’ suggests something dynamic, i.e. something that is actually 
happening to policy…”    
 
When considering the public interest test, you will need to weigh up:  
 
• the important public interest in disclosure of information about the process of government 

policy formulation; versus  
• the damage that might be done if the information were released, and 
• the powerful public interest in ensuring that there is a space within which ministers and 

officials are able to discuss policy options and delivery, freely and frankly; as well as any 
arguments which relate specifically to the information caught by the request. 
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The ICO is always reluctant to accept generic arguments, so attempts to develop the final 
argument are always weak unless further buttressed by specific arguments in relation to the 
particular information in question. However, sometimes such arguments need to be reserved 
for the ICO as giving details of the damage that could be done in the initial response or the 
internal review risk revealing some of, or at least the nature of, the very information which it is 
sought not to disclose.  Nonetheless, it is essential that such arguments are available and are 
made known to the FOI Team (and at the internal review stage to DH legal) so that they can be 
satisfied we have well rounded arguments that are likely to stand up to challenge.  It should be 
noted that the examples given below, being correspondence direct with the requester, are 
subject to that constraint and therefore do not show the full range of arguments that need to be 
available. 
 

Example  
Thank you for your email of 1 August requesting, under the FoI Act, copies of any 
correspondence that refers to groups who might receive priority for the swine flu vaccine when 
it is available (in terms of at risk groups and also in terms of specific key jobs - including 
Government civil servants, MPs, Ministers and any other job titles who will receive priority). 
You also requested correspondence over the vaccination of those with long-term maintenance 
conditions such as drug addiction and any other conditions. 
 
DH holds the information requested, but it is being withheld under s35(1)(a) of the Act (the 
formulation or development of Government policy). We are withholding this information 
because the Government's policy on the prioritisation of the swine flu vaccine is still under 
development, and decisions have not been made yet. 
 
We are required to assess as objectively as possible whether the balance of public interest 
favours disclosing or withholding information under s35 of the Act. DH recognises a general 
public interest in promoting openness in the way in which public authorities manage major 
current events. However, the purpose of the exemption at s35 is to protect the internal 
deliberative process as it relates to policy making.  In other words, the exemption is intended to 
ensure that the possibility of public exposure does not deter from full, candid and proper 
deliberation of policy formulation and development, including the exploration of all options, the 
keeping of detailed records and the taking of difficult decisions.  Premature disclosure of 
information protected under section 35 could prejudice good working relationships, the 
neutrality of civil servants and, ultimately, the quality of Government.  
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 36 - Prejudice to the effective conduct of public affairs (QUALIFIED) 
 
Section 36 relates to information that if disclosed would adversely affect the delivery of 
effective central Government and other public services. It is the effect that disclosure of 

http://www.legislation.gov.uk/ukpga/2000/36/section/35
https://ico.org.uk/media/for-organisations/documents/1200/government-policy-foi-section-35-guidance.pdf
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information would have, rather than the type of information itself that is key in considering the 
application of section 36. 
 
Section 36 is designed to protect information whose disclosure: 
 
a) would, or would be likely to, prejudice – 
 
i. the maintenance of the convention of the collective responsibility of Ministers of the Crown,   
 
b) would, or would be likely to, inhibit – 
 
i. the free and frank provision of advice, or 
ii. the free and frank exchange of views for the purposes of deliberation 
 
(c) would otherwise prejudice, or would be likely otherwise to prejudice, the effective conduct of 

public affairs. 
 
Section 36 is closely related to section 35 (formulation of Government policy etc.). While 
section 36 applies to all public authorities, section 35 only applies to information held by a 
Government Department. Also, if information is exempt under section 35, section 36 cannot 
apply; you can only use one or the other. We would also recommend that you consider s35 
first, to see if it is appropriate, before considering s36.  This is because s35 is easier to apply 
than s36, and is more often relevant to the type of information held by the DH. 
 
Section 36 requires a determination by a ‘qualified person’.  In relation to information held by 
Government, the qualified person must be a Minister, therefore a submission to the appropriate 
DH Minister must be made for all cases, where a s36 exemption is to be used.  
 
Please note that all s36 requests to Ministers should include all of the documentation where 
possible, that policy plan on withholding under s36. If there is a great deal of information then a 
representative sample will suffice but this should be flagged to the Minister. The use of s36 and 
the actual submission itself should also be cleared by DH legal through the FOI Team. 
 
Information and a model template for briefing DH Ministers is available on the intranet : 
 
DH submissions advice  
 
Example of a completed s36 submission: 
 
  
       
To:  XXXXX From: XXXXX 

 
    Date: XXXXX  

https://in.dh.gov.uk/how-to/work-with-ministers/writing-a-brief-for-ministers/
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    Copies: XXXXX 

 
 

REQUEST TO USE SECTION 36 TO EXEMPT INFORMATION UNDER THE 
FREEDOM OF INFORMATION ACT 2000 
 
Issue 
 
1. We have received an FOI request from [APPLICANT], asking for [SUMMARY OF 

REQUEST]. This information held by the DH consists of [SUMMARY OF 
INFORMATION HELD]. 
 

2. We consider this information exempt under section 36(2)(b)(i) and (ii) of the Freedom 
of Information (FOI) Act. In central Government Departments, each use of the section 
36 exemption requires the agreement of a Minister of the Crown (as the “qualified 
person”). 
 

3. Your agreement is sought to use the exemption at section 36(2)(b)(i) and (ii) of the 
FOI Act to withhold this information.  

 
Recommendation 
 
4.  That you agree, as the appropriate qualified person, that the exemption 

contained in sections 36(2)(b)(i) and (ii) of the Act is engaged in relation to the 
enclosed information, and therefore that we should withhold the information from 
release.  This information is attached for you to review. 

 
Timing 
 
5.   The legal deadline for reply is [LEGAL DEADLINE]. 
 
Handling of the new FOI request 
 
6. We consider there are [NO. OF DOCUMENTS] pieces of information in scope of 
the FOI request. These are attached at Annex A.  
 
 
7. The emails describe plans for briefing and recommendations from officials giving 

XXXXXX prior access to the information and an interview with the Minister, in 
order to create an opportunity to explain the broader context of the information.  
The information in scope of the request includes extracts from a submission from a 
press officer to the Minister recommending this media handling strategy.  Taken 
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together this information reveals in detail the elaboration of a very recent example 
of Government presentation of its policies in consultation with a Minister.   

 
Options 
 
8. Our view is that this information is exempt from disclosure under the FOI Act 

Section 36 – a section concerning information whose disclosure would inhibit the 
free and frank provision of advice. I have provided more detail about Section 36 
in paragraphs 13 and 14. 
 

9. We can handle our response to this FOI request in one of the following ways. 
 
10. Option 1: Release the information [EXPLORE BENEFITS/PROBLEMS]. 
 
11. Option 2: Withhold the information in accordance with Section 36 (2)(b)(i)  

and (ii). [EXPLORE BENEFITS/PROBLEMS] 
 

Detailed advice on use of Section 36 in this case 
 

12. There are two relevant provisions in the FOI Act that provide for a measure of 
confidentiality that is considered necessary for Ministers and officials to develop their 
ideas and strategies for formulating and presenting Government policies. Section 35 
provides this safe space for the formulation and development of policy. Section 
36(2)(b)(i) and (ii) provides similar protection for those aspects of the implementation 
and presentation of policy that fall outside the protection of Section 35 (see section 
36(1)(a)).   
 

13. The Information Commissioner, the Information Tribunal and the Courts have 
accepted that a measure of confidentiality is necessary for Ministers and officials to 
develop their ideas and strategies for formulating and presenting Government 
policies.   

 
14. Underlying this understanding is a respect for the constitutional convention of 

Ministerial responsibility.  Ministers are accountable for the decisions they take, not 
those who provided them with the advice and information that informed their 
decision. This is a cornerstone of our system of representative democracy. Disclosure 
of the advice given on this occasion, and so soon after the event, would run counter to 
this principle.  It would divert the focus of accountability from Ministers to their 
officials by inviting scrutiny of the advice that lay behind the decision rather than the 
decision to adopt an approach to the presentation of policy. Disclosure would, in 
effect, make the officials accountable for their advice.  This would upset the 
arrangements for the giving of advice and the free and frank exchange of view for the 
purpose of deliberation and curb the free flow of ideas between ministers and  
their advisers.   
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15. It is also important that the presentation of Government policy and decisions can be 

the subject of robust and frank exchanges between the press office and the Minister. 
The Minister needs to be given candid guidance on how the policy may best be 
explained without fear that this advice could be made public. The publication of this 
type of information would hinder the relationship between the press office and the 
Minister it serves.  

 
16. For these reasons, I consider Section 36 engaged in this case. 

 
 
Public Interest 
 
17. Although the balancing of public interest is not part of the consideration of  whether 

the exemptions and section 36(2)(b)(i) and (ii) are engaged, we have considered 
whether the balance of public interest favours disclosure of this information. It may 
be helpful if I indicate the public interests we have considered.  There is a public 
interest in openness. There is also a public interest in understanding how government 
plans and implements its strategy for presentation of its policies. There is a public 
interest in learning the manner in which this information was published before the 
FOI request  
was answered. 
 

18. Against this, there is a stronger public interest in maintaining the existing       
constitutional convention of ministerial accountability. The integrity of the system 
underlying the convention must be preserved. The advice Ministers receive must be 
detailed, frank, and completely candid for it to be of value and Ministers must be 
satisfied that advisers are free of any inhibitions that might interfere with their ability 
to give full, frank and, occasionally, unwelcome advice. These extraneous concerns 
necessarily include the apprehension that the advice will be exposed prematurely to 
public scrutiny or comment.  It would not be in the public interest for officials to be 
made publicly accountable for the advice they gave in this informal manner. This 
would in effect limit the advice they could give. Even if the advice they gave 
continued to be untainted by these considerations, it could not be helpful for this vital 
relationship to be occluded by the possibility that any such influences were active.   

 
Legal advice 
 
19. [Detail the legal advice] 

 
 
Do you agree to engage the exemptions contained in sections 36(2)(b)(i) and (ii) of 
the FOI Act in relation to the enclosed information, and therefore withhold the 
information? 
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ENDS 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
 
Section 36 is not subject to the public interest test where it is invoked by the Houses of 
Parliament, s36(7).  In cases where information relating to the House of Commons or the 
House of Lords is, in the reasonable opinion of a qualified person, considered to be exempt, 
there is no requirement for the public interest test to be applied to the information. 
 
However, for all other public authorities s36 is subject to the public interest test. You will need 
to weigh up:  
 
• the important public interest in disclosure of information about, for example, process of 

government policy formulation; versus 
• the powerful public interest in ensuring that there is a space within which Ministers and 

officials are able to discuss policy options and delivery, freely and frankly.  
 
The conventions most used by DH are 36(b) and 36(c).  
 
36(2)(b)i and ii  - the free and frank provision of advice or exchange of views for the 
purposes of deliberation. 
 
The 'provision of advice' should be interpreted widely and may be internal within the authority 
(for example, the provision of advice by officials to Ministers), or external – the authority either 
receiving advice from outside or itself providing advice to third parties. The 'exchange of views' 
is limited only by being 'for the purposes of deliberation'. 
 
This exemption is likely to be engaged if release of information would have an inhibiting effect. 
If advice would be less likely to be sought or offered, or if any exchange of views would be 
more reticent as a general result. 
 
Some questions you may need to consider 
 
• Would it make it more likely that the person or any other offering advice will be unwilling to 

do so in future? 
• Would it inhibit that person or any other from offering unwelcome 
• Would it make it more likely that the person being advised will not ask 
• Would it have a similar inhibiting effect on other people in future? 
• Would it make it more likely that advice will be given that is materially different because of 

the possibility of disclosure? 
• Will it make people less likely to engage in discussion (oral or written) as part of the 

deliberative process? 
• Would it distort or restrain that discussion? 
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• Would it result in pressure being brought to bear on officials to provide particular advice? 
• Would officials be less likely to record this sort of information if it were subsequently 

disclosed? 
 
Example 1 
 
Thank you for your email of 18 August requesting, under the FoI Act, information concerning 
this DH’s advice to Ministers on media handling.  You requested, specifically, all advice from 
June, including all advice received and sent by Downing Street. 
  
I can confirm that the DH holds information relevant to this request.  However, we are 
withholding the whole of this information under the exemption provided for in s36(2)(b)(i) of the 
FoI Act. 
  
Section 36(2)(b)(i) provides that information is exempt from disclosure if to do so would, or 
would be likely to, inhibit the free and frank provision of advice. 
  
Section 36 is a 'qualified' exemption and we are therefore required to consider whether the 
public interest in disclosing the information outweighs the public interest in applying the 
exemption. 
  
All contact with the media is conducted in accordance with the principles set out in the 
Ministerial Code. While we recognise a general public interest in the availability of knowledge 
about the basis of central Government’s principles of media handling, we also take into 
account the impact on the future utility of officials’ advice, if this information were put in the 
public domain. Our conclusion is that such disclosure would inhibit the quality and integrity of 
advice to Ministers and reduce the effectiveness of the service provided to Ministers. 
  
For these reasons, the DH believes that the public interest strongly favours the application of 
the exemption at section 36 of the FOI Act. 
 
36(2)(c) - The effective conduct of public affairs 
 
This provision covers any adverse effect on the effective conduct of public affairs not 
specifically set out in the rest of section 36 or covered in other exemptions. 
 
Because this exemption is so broadly expressed, Departments should explain clearly why the 
exemption is engaged, setting out the risk of harm or damage that could result from the release 
of the information in question. 
 
You need to consider if disclosure would prejudice the DH’s ability to offer an effective public 
service, or to meet its wider objectives or purpose (rather than simply to function) due to the 
disruption caused by the disclosure and the diversion of resources in managing the impact of 
disclosure. 
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Example 1 
 
Thank you for your letter requesting information under the FoI as listed below:  
 
1) The names of, and appointments held by, the members of the Panel which conducted the 

‘peer reviews’ of the submissions made by universities outside of the group of seven 
originally selected for membership of the National Institute for Health Research Primary 
Care Research (NSPCR).   

   
2) Details of the criteria used by this panel in evaluating the submissions made to them.  
 
3) Details of the recommendations made to the DH of Health by this panel.  
 
4) Details of the formula and underlying methodology that was applied to arrive at the 

evaluation of Hertfordshire’s submission as meriting 45% at 4* and 3* against the quality 
criterion.  

   
I can confirm that this DH does hold information falling within the terms of your request.  Some 
of that information has already been shared with you, some I am able additionally to provide, 
and some I am not.   
 
Taking each of the pieces of information in the order listed above the position is:     
 
We are unable to provide you with the information you request as it is exempt under section 
36(2)(c) of the FOIA.  This section exempts from the general duty to release information whose 
release would, or would be likely to, prejudice the effective conduct of public affairs.   
 
S36 is a qualified exemption, and we are required to assess, as objectively as possible, the 
public interest in withholding the information against that in its release.  
 
We recognise a general public interest in the availability of information about the way in which 
public decisions are reached.  In the case of selecting organisations to be part of the NSPCR, 
the essential features of the decision making procedure are in the public domain.  However, 
the application of the process inevitably generates information which is, by its nature, sensitive 
and potentially confidential.  The details of peer reviews or the names of reviewers fall into this 
category.  In our view, publication of those details would make it extremely difficult for the DH 
to secure properly critical and independent expert advice.  This would in turn have an adverse 
effect on our ability to promote value for money in the research commissioning process.  It is 
for these reasons that the DH regards it as necessary to work with all stakeholders on the 
basis of confidentiality of the review process in individual cases.   
 
We have considered whether your case is characterised by factors that might justify an 
exceptional departure from our policy, or whether the exceptional release of this information 
might not bring about the consequences outlined above.  We have concluded that neither of 
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these is the case, and that therefore, the public interest in withholding the information 
outweighs that in releasing it.  
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 37 - Communications with Royal Family 
(ABSOLUTE and QUALIFIED) 
 
Communications with the Monarch, the Heir to the Throne or second in line to the Throne or 
those acting on their behalf is now subject to an absolute exemption (aa-ab). All the rest 
remain qualified (ac-ad & b).  
 
The amended exemption states: Information is exempt information if it relates to: 
a) communications with the Sovereign 
aa) communications with the heir to, or the person who is for the time being second in line 
of succession to, the Throne, 
ab) communications with a person who has subsequently acceded to the Throne or become 
heir to, or second in line to, the Throne 
ac) communications with other members of the Royal Family (other than communications 
which fall within any of the paragraphs a) to ab) because they are made or received on behalf 
of a person falling within any of those paragraphs) 
ad) communications with the Royal Household (other than communications which fall within 
any of the paragraphs a) to c) because they are made or received on behalf of a person falling 
within any of those paragraphs)  
(b) the conferring by the Crown of any honour or dignity.  
 
(2) The duty to confirm or deny does not arise in relation to information which is (or if it were 
held by the public authority would be) exempt information by virtue of subsection (1). 
 
Key points: 
 
• the FOI Act does not apply directly to the Royal Household, as the Royal Household is not 

included in the Act's definition of a public authority. This exemption is about information 
which is in the hands of public authorities who have been in communication with Her 
Majesty, other members of the Royal Family or the Royal Household; 

 
Communications with the sovereign (37(1)(a) (ABSOLUTE) 
 
It is a fundamental constitutional principle that communications between the Queen and her 
Ministers and other public bodies are essentially confidential in nature and there is therefore 
information relating to such communications would be withheld. That is so because the 
Sovereign has the right and the duty to counsel, encourage and warn her Government. She is 
thus entitled to have opinions on Government policy and to express them to her Ministers. She 

http://www.legislation.gov.uk/ukpga/2000/36/section/36
https://ico.org.uk/media/for-organisations/documents/1175/section_36_prejudice_to_effective_conduct_of_public_affairs.pdf


Freedom of Information – guidance for DH staff 

 37 

is, however, constitutionally bound to accept and act on the advice of her Ministers. Any 
communications which have preceded the giving of that advice remain confidential, because of 
the need to maintain the political neutrality of the Queen in public affairs (its reality and 
appearance); this itself is fundamental to the UK system of constitutional monarchy.  
 
There is also a fundamental need to avoid prejudicing the Queen's diplomatic Activities. 
 
Also the need to maintain and protect the Queen's personal safety in the planning and carrying 
out of her public duties is of paramount importance. 
 
Heir to the throne (37(1)(aa) & (ab) (ABSOLUTE) 
 
Communications between the heir to the throne and second in line to the throne and 
Government Ministers, including those between their respective private secretaries, where 
such views are not already in the public domain are, like those of the Sovereign, likely to 
remain sensitive because they could, at a later date, be taken to show a lack of political 
neutrality.  
 
Other members of Royal Family (37(1)(ac) (QUALIFIED) 
 
Other members of the Royal Family are not in the same constitutional position as the 
Sovereign and the heir to the throne, but the factors set out above in relation to the need to 
maintain the neutrality of the Sovereign, the need not to undermine diplomatic and goodwill 
work and the need to preserve personal safety are still relevant to a decision on whether 
disclosure would be in the public interest. The other members of the Royal Family may also 
perform public roles whose performance is dependent upon the maintenance of the 
confidentiality of their communications with public authorities. 
 
Section 37(b) remains a qualified exemption and so is subject to the public interest test. 
Information is exempt information if it relates to:  
• the awarding by the Crown of honours and other awards (37b).  
 
37(b) the awarding by the Crown of honours and other awards (QUALIFIED) 
 
This exemption relates only to the conferring by the Crown of an honour or dignity. Information 
held may concern individual candidates for or recipients of awards or the honours or dignities 
process or policy. 
 
Specific types of information this covers: 
 
• award of honours in the various Orders of Knighthood (the Order of the Garter, the Order of 

the Thistle, the Order of Merit, the Royal Victorian Order, the Order of the Bath, the Order 
of St Michael and St George, the  Companions of Honour, the Order of the British Empire 
and the Imperial Service Order); 
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• the appointment of Knights Bachelor; 
• military medals and decorations (e.g. the Victoria Cross, the Distinguished Service Order, 

the General Service Medal, the Operational Service Medal, etc.); 
• awards made for gallantry (e.g. the George Cross, the George Medal, The Queen's 

Gallantry Medal, etc.); 
• medals and decorations conferred by The Queen (e.g. The Queen's Police Medal, The 

Queen's Fire Service Medal) 
• other awards granted by The Queen (e.g. The Queen's Award for Enterprise, The Queen's 

Anniversary Prizes for Higher and Further Education, The Queen's Award for Voluntary 
Service); 

• foreign or international awards where The Queen's permission is required or sought to 
accept and wear them; 

• creation of life peers; 
• creation of hereditary titles; 
• appointments as Lords Lieutenant and Vice Lords Lieutenant; 
• appointments as Governor-Generals, Governors and Lieutenant-Governors; and 
• appointments to the Privy Council. 
 
Public interest test 
 
On reaching a decision on the public interest, the factors which may need to be weighed might 
include: 
 
• the need to protect the personal details of candidates, most of whom will not know that they 

are under consideration (section 40 will need to be considered in such circumstances of 
course); 

• the need to ensure that those asked for information about particular candidates can give it 
honestly. This information will be given in confidence, and those supplying it need to be 
satisfied that confidence is respected, so that decisions about honours and dignities are 
taken on the basis of full information about the person concerned and their achievements 
(section 41 may well be relevant in these circumstances); 

• need to ensure that those who sit on honours or dignities assessment committees can carry 
out their work free from pressure from or on behalf of potential or actual candidates; 

• the need for public confidence in the integrity of the honours and dignities system. If 
honours and dignities are to be treated with respect, the public need to be confident that the 
process for awarding them is properly objective and comprehensive; and 

• the public interest in ensuring that the award of honours and dignities is accountable and 
transparent. 

 
Example   
  
Thank you for your email of 2 January requesting, under the Freedom of Information Act 
(FOIA), information concerning the nomination of [X] for inclusion in the Queen’s Birthday 
Honours List. 
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We also consider this information to be subject to the exemption provided for in Section 
37(1)(b) of the FOIA, which relates to information connected to the conferring by the Crown of 
any Honour or Dignity.  However, Section 37 is a qualified exemption, and we are required to 
consider, as objectively as possible, the balance of the public interest in the information’s 
release against that in withholding it. 
 
We recognise a general public interest in the availability of information about the operation of 
the process of nomination for honours.  However, we also take into account the public interest 
in ensuring that nominations may be made in the knowledge that while individual proposals for 
honours are closely scrutinised, the details of the case made for a nomination, and the identity 
of the person making the nomination, should remain confidential.  If this were not so, it is 
possible that people minded to make a nomination might feel deterred from doing so, and this 
could result in valuable contributions to the wellbeing of society going unrecognised.  In this 
instance, we have concluded that the public interest in withholding the information outweighs 
that in releasing it. 
 
Further information and guidance can be found at: 
 
FOI Act 
ICO guidance 
 
Section 38 - Health and safety (QUALIFIED) 
 
Information is exempt information if its disclosure under this Act would, or would be likely to  
  
(a) endanger the physical or mental health of any individual, or  
(b) endanger the safety of any individual. 
 
The ICO will always ask whether we are saying that it would or merely that it would be likely to.  
Clearly if we can make a powerful case for ‘would’ the PIT case will be very strong. 
 
The main focus of section 38 is on information whose disclosure might pose a risk such as: 
 
• information about sites of controversial scientific research which may be targets for 

sabotage. There may be well founded fears that if the location of such sites were disclosed 
to individuals or groups opposed to the research there would be risks to the physical safety 
of staff;  

• information relating to the dead (not therefore covered by the personal information 
exemption) whose disclosure might endanger the mental health of surviving relatives; and 

• information that might impose a risk to the physical health (including violence by others) or 
mental health of any person or persons.  Note, however, that the ICO point out that section 
40 will often be the appropriate exemption in such cases; 

• information whose disclosure might have an adverse effect on general public health. 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/37
https://ico.org.uk/media/for-organisations/documents/1194/communications_with_her_majesty_and_the_awarding_of_honours.pdf
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The Medicines and Healthcare Products Regulatory Agency have used this exemption a lot 
and have had considerable success with asserting it. However, the main policy-led part of DH 
rarely has an appropriate occasion to use this exemption.   
 
Public interest test 
 
As this is a qualified exemption, the public interest test applies.  You must weigh up whether 
the harm that would be likely to be caused to any individual or group by disclosure of 
information would be greater than the public interest in the disclosure. 
 
Among the factors that would weigh in favour of disclosure are: 
 
• furthering the understanding and participation in the public debate of issues of the day; 
• promoting accountability and transparency by public authorities for decisions taken by 

them; 
• promoting accountability and transparency in the spending of public money; 
• allowing individuals, companies and other bodies to understand decisions made by public 

authorities affecting their lives; and 
• bringing to light information affecting public health and safety. 
 
Example  
 
Thank you for your email of 14 March requesting, under the Freedom of Information Act, 
information concerning secure mental health services. 
 
I am sorry to advise you that the report you requested is being withheld as being exempt from 
disclosure under section 38 of the Freedom of Information Act, which relates to information 
whose release could be prejudicial to the health and safety of any person.  However, section 
38 is a qualified exemption, and we are required to assess as objectively as possible whether 
the balance of public interest favours disclosing or withholding the information.   
 
In general, there is a public interest in the availability of information about NHS mental health 
services.  However, releasing this information could significantly compromise the security of 
the XXX Clinic as well as other secure units, as the report deals with the systems used in 
secure units.  We have a paramount duty to ensure the continuing security of the building, staff 
and patients of this and other secure units, and the public interest in this is self-evident.  In this 
instance, we have determined that the balance of public interest favours withholding the 
information. 
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/38
https://ico.org.uk/media/for-organisations/documents/1188/awareness_guidance_19_-_health_and_safety.pdf
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Section 39 - Environmental information (QUALIFIED) 
 
If information is environmental information and is exempt under section 39, public authorities 
must consider its disclosure under the Environmental Information Regulations (EIRs) 2004.  All 
the exceptions in the EIRs are subject to a public interest test.  
 
Further information about these Regulations can be found in the Environmental Information 
Regulations section of this guidance.  
 
This exemption is not used often by the DH, but note that the definition of “environmental 
information” in EIRs is wide (see section on EIR for more on this). 
 
Further information and guidance can be found at: 
 
FOI Act 
ICO guidance 
 
Section 40 - Personal information (ABSOLUTE) 
 
Section 40 concerns personal data within the meaning of the Data Protection Act 1998 (DPA).  
Section 40 applies to: 
 
• requests for the personal data of the applicant him or herself; or 
• requests for the personal data of someone else (a third party). 
 
What is personal data? 
 
Personal data is defined in the DPA and includes any recorded information in any form relating 
to an identifiable living person. The two main elements of personal data are that the 
information must “relate to” a living person, and that person must be identifiable.  Information 
will “relate to” a person if it is about them, linked to them, has some biographical significance 
for them, is used to inform decisions affecting them, has them as its main focus or impacts on 
them in any way. 
 
This exemption is an absolute exemption (except in some limited circumstances) so there is no 
need to apply a public interest test. 
 
Key points  
 
When an individual asks for his or her own personal data under the Freedom of Information 
Act, this should be treated as a 'subject access request' (SAR) under the Data Protection Act.  
 
Requests for one's own data are exempt under section 40(1) of the Freedom of Information 
Act.  This is an absolute exemption.  The FOI Team will advise the applicant of the procedure 

http://www.legislation.gov.uk/ukpga/2000/36/section/39
https://ico.org.uk/media/for-organisations/documents/1043419/exemption-for-environmental-information-section-39.pdf
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for making a subject access request under the Data Protection Act.  Subject access requests 
are handled by the DH’s Data Protection Team, which is independent of the FOI Team. 
 
For requests for the personal data of a third party (someone other than the applicant), the 
application of section 40 will turn on whether disclosure of the information to a member of the 
public would be 'fair', under the Data Protection Principles in the Data Protection Act. 
 
However, information is not automatically exempt just because it is personal data.  You will 
need to consider the details of the exemption.  Any refusal notice will need to explain exactly 
which subsection applies, and why. 
 
Section 40(1) sets out the exemption if the applicant is requesting their own personal data.  
These requests should be considered instead as subject access requests under section 7 of 
the DPA. 
 
Section 40(2) sets out the exemption for someone else’s personal data (third party data) if one 
of the conditions in section 40(3) or 40(4) is met.  These conditions require you to refer back to 
the DPA.  The most common condition for the exemption to apply is where disclosure would 
breach one of the data protection principles contained in Schedule 1 of the DPA.  You will 
therefore generally need to start with two broad questions: 
 
• is the information “personal data”? 
• and if so, will disclosure breach one of the data protection principles? 
 
Generally, as a rule, when the DH releases information we redact the details of all individuals 
below SCS.  Usually only the names of Senior Civil Servants and/or individuals whose details 
are already in the public domain or who have public facing roles, are released.  
 
However, if someone is happy that personal data relating to them be released then they have 
consented to the disclosure and section 40 is not available as an exemption in relation to that 
information. It can also work the other way.  It is relevant, though not decisive, in relation to 
section 40 that the individual in question objects to the release of their personal data. 
 
Example   
 
I have not provided the names or contact details of officials below Senior Civil Service (SCS) 
level.  Personal data about junior officials is exempt from disclosure pursuant to section 40(2) 
of the Act, which provides for the protection of personal information which would not otherwise 
be available in the public domain.  
   
I accept that there may be a legitimate interest in knowing the names of officials at senior 
levels and therefore propose to release the names of senior officials.  
   
Civil servants below SCS grade are not normally responsible for projects and policies of 
sufficiently high profile as to merit a public interest in knowing their identities.  Accountability for 
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such projects and policies is at SCS grades, and there are mechanisms in place for holding 
such individuals to account.  Releasing names of more junior staff would not add any value to 
the legitimate interest in knowing that there is named accountability for the actions of civil 
servants.  
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 41 - Information provided in confidence (ABSOLUTE) 
 
Section 41 provides an exemption to the right of access if the requested information was 
provided to the public authority in confidence.  
 
Key points  
 
Section 41 will only apply where DH is able to demonstrate with clear evidence that a person 
would be able to bring a successful legal action against the DH for breach of confidence as a 
result of disclosure i.e. that they would be able to sue DH and win the case. Obviously, where 
we wish to deploy this exemption it is essential to get in contact with the person(s) to whom the 
confidentiality is owed to ensure that they do object to disclosure and to get evidence from 
them to show why they think they could bring such an action. 
 
Section 41 requires clear, tangible evidence that the information was acquired in 
circumstances where there is clear law that the common law duty of confidence applies e.g. 
the clinical duty of confidence owned by healthcare professionals to their patients (which is, of 
course, not infrequently the case in relation to DH/NHS information or that the Public Authority 
(policy team) had clarified to third parties (e.g. in their communication) that any information 
provided to that Public Authority would be treated in the strictest of confidence (i.e. not to be 
relayed subsequently outside of the Public Authority).  Even then this will only succeed if it is 
clear that a legal duty of confidence existed or has been created. Documents simply stating 
“provided in confidence” or labelled “Confidential” do not carry much weight. 
 
Although there is no guarantee that such “evidence” would overturn the Information 
Commissioner requiring the information to be released, such evidence would definitely go in 
favour of the Public Authority.     
 
Section 41 is not subject to the public interest test, but the courts have recognised that a 
person will not be successful in an action for breach of confidence if the public interest in 
disclosure outweighs the public interest in keeping the confidence.  
 
The application of section 41 may require detailed consideration of the law of breach of 
confidence; therefore, legal advice will often be necessary. 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/40
https://ico.org.uk/media/for-organisations/documents/1213/personal-information-section-40-and-regulation-13-foia-and-eir-guidance.pdf
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Example  
 
I would like to make a request under the FoI Act regarding deaths of people with swine flu in 
the UK. Could you send me a breakdown of name of the deceased, their age, sex, race, date 
of death, Health authority where the person died, whether there were "underlying health 
problems", and any other information you have on them. 
 
DH receives reports from NHS Trusts concerning deaths that have possibly resulted from 
swine flu. The Chief Medical Officer’s clinical team then investigate these deaths further in 
order to validate the information received. The information that is received through this 
validation process is provided on the condition that it is seen only by the Chief Medical Officer 
himself and his immediate clinical team, and that it remains protected under the clinical duty of 
confidence.  The information is therefore exempt from disclosure under section 41 of the FOI 
Act as information provided in confidence.  Section 41 is an absolute exemption.    
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 42 - Legal professional privilege (QUALIFIED) 
 
Legal professional privilege (LPP) covers confidential communications between lawyers and 
clients and certain other information that is created for the purposes of litigation.  Section 42 
ensures that the confidential relationship between lawyer and client is protected. This includes 
advice from lawyers mentioned in submissions, emails etc. but is not a direct communique with 
lawyers.  
 
LPP is intended to provide confidentiality between professional legal advisers and clients to 
ensure openness between them and safeguard access to fully informed, realistic and frank 
legal advice, including potential weaknesses and counter-arguments.  This in turn ensures the 
administration of justice.  LPP belongs to the client, and material protected by LPP cannot 
ordinarily be revealed without the consent of the client, even to a court. 
 
Key points  
 
Whether information is subject to legal professional privilege is a question of law and it will very 
often be necessary to consult legal advisers in connection with this.  
 
Section 42 is subject to the public interest test.  However, given the very substantial public 
interest in maintaining the confidentiality of legally professionally privileged material, it is likely 
to only be in very exceptional circumstances that this will be outweighed by the public interest 
in disclosure. 
 
Types of material covered:  

http://www.legislation.gov.uk/ukpga/2000/36/section/41
https://ico.org.uk/media/for-organisations/documents/1193/confidentialinformation_v4.pdf
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• communications between lawyers and their clients for the purpose of obtaining legal advice; 
• documents created by or for lawyers for the main purpose of litigation.  
 
Care is needed here and it is generally best to get legal advice if there is any doubt as to 
whether LPP applies. However, the following points should be noted: 
 

• it is not everything which is copied to a lawyer which attracts LPP.  It has to be a specific 
request for legal advice.  

• generally a response from a lawyer will be giving legal advice, but on occasion it may 
not be e.g. when information is being given as to availability.   

• equally, if a lawyer's advice is being quoted or summarised e.g. in a submission to 
ministers that part will be LPP even though the rest of the submission will not be. 

 
Public interest factors to consider: 
 
Firstly, is the information covered by LPP and the exemption therefore engaged? Secondly, if 
so, is the public interest in favour of maintaining the exemption and therefore withholding the 
information? 
 
You may need to consider whether the advice is still recent or live, how many people are 
affected, how much money is at stake, or a reasonable suspicion of illegality or 
misrepresentation. 
 
Factors for maintaining the exemption: 
 
The general public interest inherent in the exemption will always be strong due to the 
importance of the principle behind LPP: safeguarding openness in all communications between 
client and lawyer to ensure access to full and frank legal advice, which in turn is fundamental to 
the administration of justice.  
 
The strong public interest in favour of maintaining the exemption may also be enhanced 
further, depending on the severity of the harm likely to be suffered by the holder of the LPP in 
the particular case. 
 
Public interest will be particularly strong if the advice is recent or still live – i.e. still being relied 
upon or relevant to litigation in prospect. 
 
The public interest may also be particularly strong if the advice is related to significant personal 
interests of individuals (as opposed to administrative issues). 
 
Factors for disclosure: 
 
Relevant factors may include: 
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• The general public interest inherent in FOI (i.e. the assumption of disclosure). However, this 

on its own will not be enough to override the inbuilt public interest in the exemption. 
• The passage of time. Generally speaking, the older the information, the more likely it is to 

have served its purpose and the less likely it is to still be relevant to decision-making or 
subject to challenges. The passage of time may therefore favour disclosure, although how 
much time will vary depending on the circumstances of the case. 

• Whether litigation is contemplated. If no litigation is likely, this may be a factor to take into 
account in favour of disclosure, as there may be no significant harm caused to the holder of 
the privilege. 

• A very large amount of public money being at stake. 
• A significant group of people are affected by the advice or resulting decision. 
• A suspicion of misrepresentation or unlawful behaviour. Where there is sound evidence that 

the public authority is misleading the public about advice it has received, ignoring advice or 
acting unlawfully, this may be a significant factor in favour of disclosure. 

• A lack of transparency in the rationale for the public authority’s actions.  There is some 
general public interest in the promotion of transparency, accountability and public 
understanding and involvement in public processes. A significant lack of transparency will 
therefore favour disclosure, although this must amount to more than mere curiosity over the 
content of advice and will carry less weight than arguments of misrepresentation backed up 
by evidence. 

• Partial disclosure of the information (if this is not sufficient to waive LPP altogether). If part 
of the advice has already been disclosed, there may be public interest in disclosing the rest 
of the advice if on the facts of the particular case the part disclosed could be misleading 
taken out of context. 

 
Example 
 
I can confirm that the DH does hold the information you request.  However, we have concluded 
that it should be withheld under section 42(1) of the FOIA, which relates to information in 
respect of which a claim to legal professional privilege (LPP) could be upheld.  S42 is a 
qualified exemption, and we are required to assess as objectively as possible whether the 
balance of public interest favours disclosing or withholding the information.   
 
While we recognise a general public interest in the availability of information about the disposal 
of public estate, we also take into account the very strong public interest in upholding the 
principle of LPP.  This is because we recognise, and the courts recognise, that a client must be 
sure that what they tell their lawyer in confidence will never be revealed without consent; an 
assumption which has important and far-reaching bearing on the legal system and the 
administration of justice.  
 
We also take into account that once LPP has been established in legal proceedings, as is the 
case here, the litigation right to withhold the privileged material during the proceedings is 
inviolable, unless and until it is waived by the party entitled to it.  There is no balancing act to 
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be performed by the court and the privilege cannot be overruled because of the relevance of 
the material to the proceedings in question.  
 
The courts have recognised that any exception to the general rule that LPP is absolute would 
undermine the client's confidence in the confidentiality of his communications with his lawyer 
and hence the purpose of the privilege as a whole.  The public interest in the avoidance of this 
consequence is self-evident, and we have concluded that it outweighs substantially any public 
interest there might be in this particular information’s release.  
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
Section 43 - Commercial interests (QUALIFIED) 
 
Section 43 exempts information where disclosure would be likely to prejudice the commercial 
interests of any person.  It also includes a specific exemption for trade secrets.  
 
(i) Information is exempt information if it constitutes a trade secret.  
(ii) Information is exempt information if its disclosure under this Act would, or would be likely to, 

prejudice the commercial interests of any person (including the public authority holding it). 
 
Key points  
 
Section 43 protects not only the commercial interests of third parties but also the commercial 
interests of the public authority that holds the information.  Public authorities will need to bear 
in mind that the commercial sensitivity (particularly the market sensitivity) of information will 
usually decrease with time.  
 
Section 43 is subject to the public interest test. 
 
What sort of information may be covered: 
 
Trade secret:  
 
• must be information used in a trade or business; 
• it is information which, if disclosed to a competitor, would be liable to cause real (or 

significant) harm to the owner of the secret; 
• the owner must limit the dissemination of the information, or at least, not encourage or 

permit widespread publication. 
 
The exemption can apply to a public authority's own trade secrets and (perhaps the more usual 
situation) the trade secrets of others' businesses. 
 
Information that could prejudice the commercial interests 

http://www.legislation.gov.uk/ukpga/2000/36/section/42
https://ico.org.uk/media/for-organisations/documents/1208/legal_professional_privilege_exemption_s42.pdf
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‘Commercial' can be taken to mean relating to an activity in the way of a business, trade or 
profession, which includes a public authority. The exemption applies to the commercial 
interests of outside organisations, as well as to a public authority's own commercial interests. 
 
The 'person' whose interests may be prejudiced could be any company, sole trader, private 
individual or the public authority itself. 
 
To decide whether or not disclosure could prejudice commercial interests, you need to identify: 
 
• the interests themselves and how disclosure might prejudice them; and 
• whose interests they are. 
 
The Department's, or other body's, commercial interests might, for example, be prejudiced 
where a disclosure would be likely to: 
 
• damage its business reputation or the confidence that customers, suppliers or investors 

may have in it; 
• have a detrimental impact on its commercial revenue or threaten its ability to obtain 

supplies or secure finance ; 
• weaken its position in a competitive environment by revealing market-sensitive information 

or information of potential usefulness to its competitors; 
• research and plans relating to a potential new product; 
• product manufacturing cost information; 
• product sales forecast information; 
• strategic business plans, including for example, plans to enter, develop or withdraw from a 

product or geographical market sector; 
• marketing plans, to promote a new or existing product; 
• information relating to the preparation of a competitive bid; and 
• information about the financial and business viability of a company information provided to 

a public authority in respect of an application for a licence or as a requirement of a licence 
condition or under a regulatory regime. 

 
Public Interest Test 
 
Generally, some points in favour of disclosure are: 
 
• there is transparency in the accountability of public funds;  
• there is proper scrutiny of Government actions in carrying out licensing functions in 

accordance with published policy; 
• public money is being used effectively, and that Departments are getting value for money 

when purchasing goods and services; 
• DHs' commercial activities, including the procurement process, are conducted in an open 

and honest way; and 
• business can respond better to government opportunities. 
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Some points to consider for withholding: 
 
• where disclosure would make it less likely that companies or individuals would provide DH 

with commercially sensitive information in the future and consequently undermine the ability 
of the DH/agency to fulfil its role; 

• where disclosure would be likely to prejudice the commercial interests of DH by affecting 
adversely its bargaining position during contractual negotiations which would result in the 
less effective use of public money; and 

• where disclosure would, as a consequence, make it more difficult for individuals to be able 
to conduct commercial transactions or have other dealings with public bodies which are not 
a typical commercial transaction - for example where an organisation obtains a grant or 
financial assistance from a public authority – without fear of suffering commercially as a 
result. It would not, for example, be in the public interest to disclose information about a 
particular commercial body if that information was not common knowledge and would be 
likely to be used by competitors in a particular market to gain a competitive advantage. 

 
Procurement related information  
 
We do receive FOI requests relating to procurement activities. As a substantial amount of 
procurement-related information is likely to be commercially sensitive at some stage care will 
be needed to assess the effect of disclosure on DH and third parties.  Also, as the majority of 
this information will have been supplied by a third party, the terms on which it was supplied will 
also have an important bearing on the assessment of whether or not the information should be 
disclosed. Further information about assessing this type of information can be found on the 
MoJ website. 
 
MoJ advice about procurement  
 
Example 
 
The disclosure of XXX’s ITT response is considered, at present, to be exempt under section 43 
of the FOI Act.  Section 43 provides that information is exempt if its disclosure would be likely 
to prejudice the commercial interests of any person.  
   
DH considers in this instance that disclosure would be likely to prejudice the commercial 
interests of XXX.  XXX submitted their tender on a 'commercial in confidence' basis, and it 
contains commercially sensitive information which if released could inhibit XXX’s ability to do 
business in the future.  As commissioners of health services, DH has a considerable 
commercial interest in ensuring that providers are not deterred from bidding for health service 
contracts.     
 
Section 43 is a qualified exemption, therefore where section 43 is thought to apply, DH is 
required to consider whether the public interest in disclosure is outweighed by the public 
interest in applying the exemption.  In this case, DH considers that while disclosure of the 

http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/working-assumptions/foi-assumptions-procurement


Freedom of Information – guidance for DH staff 

 50 

relevant information might add to public understanding and transparency of the tendering 
process, DH takes the view that there is a public interest in ensuring that providers are not 
deterred from bidding for healthcare contracts.  Value for money in the commissioning of 
healthcare-related services largely depends on the existence of competition between 
providers.  
 
Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 
 
Section 44 - Prohibitions on disclosure (ABSOLUTE) 
 
Section 44 applies to three distinct categories of information:  
 
• if there is an existing statutory bar to the disclosure of information by a public authority then 

that information will be exempt; 
• if disclosure would be incompatible with a European Community obligation then the 

information will be exempt; or 
• if disclosure would constitute or be punishable as a contempt of court at common law (for 

example because it would breach a court order) then it will be exempt.  
 
Key points  
 
This exemption overrides the normal right of access to information under the FoI Act where 
another enactment otherwise prohibits it.  Such enactments include: 
 
• Primary legislation (i.e. Acts of Parliament).  For example section 21 of the Local 

Government Finance Act 1992.  The section makes it an offence to disclose or use certain 
information gathered by HM Revenues and Customs other than for the purpose of valuing. 

 
• Any sort of secondary legislation made on a statutory basis (e.g. orders, rules, regulations 

or codes) – for example, part 31.22 of the Civil Procedure Rules, which covers the use of 
documents disclosed in civil proceedings. 

 
• The Human Rights Act 1998.  Section 6 of the Human Rights Act makes it unlawful for 

public authorities to act in a way that is incompatible with a Convention right.  The Act can 
therefore be a statutory bar to the disclosure of information if to do so would breach one of 
the Convention rights that have been incorporated into domestic law.  

 
When section 44 is engaged, then often other exemptions in the Freedom of Information Act 
could also apply to the information.  However, statutory bars take precedence over these 
exemptions. Section 44 is not subject to any public interest test. 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/43
https://ico.org.uk/media/for-organisations/documents/1178/awareness_guidance_5_v3_07_03_08.pdf
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Further information and guidance can be found at: 
FOI Act 
ICO guidance 
 

http://www.legislation.gov.uk/ukpga/2000/36/section/44
https://ico.org.uk/media/for-organisations/documents/1186/awareness_guidance_27_-_prohibitions_on_disclosure.pdf
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How to apply the Public Interest Test 
 
The Public Interest Test (PIT) is something that has to be considered when a qualified 
exemption is being cited to withhold information.  Absolute exemptions are not subject to a PIT. 
 
Citing a qualified exemption alone does not justify withholding information. You will need to 
consider a PIT and must assess and decide whether there is a greater public interest in 
releasing the information requested or in withholding it.  In coming to this conclusion, you need 
to weigh up all the arguments for and against release. If you then consider that the public 
interest in withholding outweighs the public interest in releasing, you must withhold the 
information.  If, on the other hand, the public interest in release of the information is greater, 
then you must disclose the information. 
 
These arguments must be fully explained in your FOI reply to the applicant.  
 
You should always start from the position that there is general public interest in disclosure. 
However, the right to know must be balanced against the need to enable effective government.  
 
You should also be aware that a decision not to disclose information based on the public 
interest can be, and frequently is, challenged by applicants.  They will first ask for an internal 
review of the case and, if still not satisfied, can take their concerns further to the Information 
Commissioner’s Office and Information Tribunal.  At each stage of this process, the case 
becomes more complicated, time-consuming and detailed and can require the input of 
considerable staff resources. It is therefore important to carefully consider any relevant PIT 
arguments and present them in a convincing and robust manner. The better the decision 
making at the initial stage the less likely the applicant will appeal and if they do, our arguments 
are more likely to withstand any further challenges.  
 
You also need to be aware that the balance of the public interest may change over time. 
Information that was once considered inappropriate to release, may, with the passage of time, 
become suitable to release. However, remember that in relation to any particular request the 
test is to be applied as of the date of the original request. 
 
In addition, under the Public Records Act at various points information is to be transferred to 
the National Archive. Note, however, that this does not apply to "live files".  The test for when 
the period begins is when something was last added to the file. The Constitutional Reform and 
Governance Act (2000) provided for a transition from a 30-year rule to a 20-year rule.  When 
fully effective, this will change the point at which historical records are transferred to the 
National Archive.  Once the file has been transferred to the National Archive, it is no longer 
held by the DH and any FOI requests must be made to the National Archive. 
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What is the “prejudice test”? 
 
This features in many of the qualified exemptions (namely s24, 26, 27, 28, 29, 31, 33, 36, 38 
and 43), where disclosure of information must, or is likely to, give rise to the prejudice referred 
to in each category.  
 
These qualified exemptions must weigh the balance of the public interest for and against 
disclosure.  The likely effects of the disclosure will usually trigger the application of the 
exemption.  It will then be necessary to consider the likelihood, nature and magnitude of the 
effect within the context of the public interest as a whole.  
 
ICO guidance 
 
Example 1 (taken from a FOI internal review case)  
 
Public Interest Test 
 
As explained, section 35 is a qualified exemption and I have summarised the public interest 
test below. 
 
Reasons for disclosure: 
 
• Disclosure of information could result in the public being better informed about this subject 

and thus better placed to engage in debate on the issues associated with the safety and 
security of adults free from abuse. 

• The DH recognises that there is a general public interest in the transparency of the 
processes leading up to a decision being made. 

• There is a general public interest in being able to understand better the way in which 
Government works and how or why decisions in the area of adult care and protection are to 
be reached. 

 
Reasons against disclosure: 
 
• The purpose of the exemption at section 35 of the FOI Act is to protect the internal 

deliberative process as it relates to policy making.  In other words, the exemption is 
intended to ensure that the possibility of public exposure does not deter from full, candid 
and proper deliberation of policy formulation and development, including the exploration of 
all options, the keeping of detailed records and the taking of difficult decisions.  Premature 
disclosure of information protected under section 35 could prejudice good working 
relationships, the neutrality of civil servants and, ultimately, the quality of Government. 

• Premature reporting of information may deter civil servants and experts from providing 
comprehensive advice in the future. 

• Information need not be released if release would inhibit the free and frank provision of 
advice or the free and frank exchange of views for the purposes of deliberation, or would 
otherwise prejudice the effective conduct of public affairs. 

https://ico.org.uk/media/for-organisations/documents/1183/the_public_interest_test.pdf
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• Advice should be broad based and there may be a deterrent effect on external experts or 
stakeholders who might be reluctant to provide advice because it might be disclosed. 

• Ministers must be able to make decisions in an environment, which is as free as possible 
from public controversy on issues about which opinions may be strongly held. 

 
In conclusion, I have considered a number of questions in relation to the internal review. I have 
weighed carefully the need for Government Ministers to have sufficient time to consider new 
policy making on sensitive issues - with the need to make as much information publicly 
available as possible. There are a number of Government Departments involved in this policy 
area and, as you are aware, the policy issue is a complex one, involving the balancing of 
human rights.  Consequently, the completion of policy development in this area requires time. 
 
I have also noted that DH plans to publish an analysis of the information you request.  I have 
concluded that at this moment in time the reasons for withholding the information outweigh the 
reasons for releasing it. 
 
 



Freedom of Information – guidance for DH staff 

 55 

Other issues to consider 
It is important to remember that all requestors, in all cases, have the right to ask for an internal 
review (IR), and that if they are dissatisfied with the outcome of the IR, they have a right to go 
to the Information Commissioner’s Office (ICO).  This being so, it is important that we prepare 
responses with a possible review in mind.  Will your response stand this scrutiny?  If you have 
any doubts about this, you can seek advice from the FOI Team, or from DH legal services. 
 
If you are considering withholding material, always remember that the FOIA gives us a right, 
not a duty, to withhold; and that in most cases, that right is a qualified right, and its use must be 
justified on public interest grounds.  The public interest in withholding the material must 
outweigh, not equal, the public interest in releasing it.  Ask yourself whether the ICO, reviewing 
your decision, would be likely to reach similar conclusions to yours. 
 

Duty to provide advice and assistance (S16 FOIA) 
 

DH has a duty to provide advice and assistance to requestors, and to people who ask about 
the best way to make a request, insofar as it is reasonable to do so (as per section 16 of 
FOIA).  This covers all stages of making a FOI request, and includes explaining the types of 
information available under FOIA, how best to frame a request, and any alternative sources of 
information that may exist. 
 
If we need to ask for additional information to clarify a request, (under s1(3) of the Act) we 
should explain why we are asking – although we should be careful about asking the requestor 
why they are making their request, as this can be misconstrued and FOIA must always be 
‘applicant-blind’.  
 
Finally, it is advisable to keep a record of advice and assistance requested or given, as this 
can be important at internal review or in case of appeal to the ICO. 
 
Third party consultations  
 
A Code of Practice for Public Authorities issued under section 45 of the FOIA Act (see MoJ 
Help and Advice) requires that as far as possible, we consult third parties mentioned in or 
affected by FOI requests.  This can include persons, other public authorities such as ALBs, 
Trusts, or companies mentioned in or affected by information which DH is considering 
disclosing.   
 
One particular instance where consultation is always required, is where DH is considering 
claiming s43 (commercial interests) in respect of a third party, such as a contractor. 
 
Policy teams will know their stakeholders best, and care should be taken to ensure that they 
are consulted with in a suitable manner.  Where you intend to consult third parties, always 
copy in your communications to the FOI case officer.  It is always best practice to keep the 



Freedom of Information – guidance for DH staff 

 56 

people you are consulting with informed of any developments in a case involving information 
which they have supplied to you or relates to them. This also applies where the applicant has 
requested an internal review, or is going to the ICO or Information Tribunal. It is also important 
to remember that the DH retains responsibility for taking decisions on the exemptions and on 
the balance of the public interest. Whilst the views of third parties can inform such judgments, 
the decision on the issues in question is DH’s alone, and third parties should not be given the 
impression that DH is obliged to act in accordance with their desires.   
 
However, particularly with some exemptions, the views of the third party may be of great 
importance.  This is particularly so if they are happy that the information be released.  If 
someone is happy that personal data relating to them be released then they have consented to 
the disclosure and section 40 is not available as an exemption in relation to that information.  
That will be equally true if anyone to whom a duty of confidentiality is owed waives the 
confidentiality.  Equally, as has been noted above, if a supplier does not consider the 
information falls within section 43 then it is not possible for the DH to argue that their 
commercial interests will be infringed (DH can, of course, still argue that its own commercial 
interests will be adversely affected).  However, such examples, though they certainly do occur, 
are relatively rare.  It can also work the other way.  It is relevant, though not decisive, in 
relation to section 40 that the individual in question objects to the release of their personal 
data. 
 
Neither confirm nor deny (NCND) 
 
This issue arises only very rarely for DH although there are circumstances where we should 
consider using it more often (see section 30 above). 
 
In some circumstances it may be appropriate to neither confirm nor deny whether information 
is held.  This is an exemption from the right under section 1(1)(a) of requestors to be informed 
whether the information is held.  
 
A 'neither confirm nor deny' response may be required in circumstances where to confirm or 
deny the existence of information would itself communicate sensitive and potentially damaging 
information, to the detriment of the public good. Its use is particularly relevant in the areas of 
law enforcement, intelligence and national security. For instance we NCND whether anyone 
has breached our IT security defences as this would provide information as to the susceptibility 
of our IT security defences.  
 
NCND is available, in certain defined circumstances, in respect of information that could be 
covered by any of the exemptions except s21.  The circumstances in which this is an available 
response are specified in each of the exemption clauses where this is an option, and it is not 
possible to use circumstances specified in one exemption to justify use of NCND in another. 
 
For instance if you were asked for all emails received by your Division from Mr Smith 
complaining about a policy and Mr Smith was not in a public facing role and writing in a private 
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capacity we would neither confirm nor deny whether we held the information. Either way if we 
stated that the information was not held or that it was held or applied an exemption it would tell 
the applicant whether Mr Smith had been in correspondence with DH. This would be a NCND 
under s40(5). 
 
You must always seek specialist advice when considering whether an NCND response is 
appropriate or necessary. NCND letters are specific to the type of information sought and the 
nature of the exemptions which apply to the information and, in particular, the precise terms of 
the request. Care and attention should be given to all NCND responses. 
 
Referring the request to another public authority 
 
In DH, the usual practice is not to transfer a request to another public authority, but to advise 
the requestor where to make further enquiries. This is in order to respect the confidentiality of 
the requester. We therefore advise that responses state that relevant information is not held, 
and that the requestor should contact [x] public authority to request the information. 
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Preparing responses and avoiding complaints 
 
The FOI Act revolves around the presumed disclosure of information. Consequently, FOI 
requests should be approached in the understanding that information will be disclosed, unless 
a relevant part of the Act is proven to apply.     
 
In preparing responses, it is necessary to ensure that all questions are addressed affirmatively, 
and so it is vital that on their receipt new requests are read carefully, impartially and 
objectively.  If there is any doubt as to the nature of the information requested, clarification 
should be sought from the correspondent as to what they require. Once this is confirmed, the 
DH is obliged to identify all recorded information that is applicable to each question raised, and 
to release this, or justify its exemption.  In respect of the latter point, it is worth bearing in mind 
that internal review requests frequently result from insubstantial public interest test arguments.  
 
The likely extent and volume of information to be produced can mean that relevant cost and 
time exemptions should be considered at an early stage in responding to a request.  These 
currently stand for central government at 3.5 working days, or £600, spent in determining 
whether the information is held, locating, retrieving and extracting records.  Should it be 
infeasible to answer within these limits, DH can respond to the correspondent accordingly, 
explaining its reasons for doing so.  However, as public authorities are obliged to provide 
advice and assistance to individuals making FOI requests, it is also necessary to suggest how 
they may narrow the scope of such requests.      
 
If there is the intention to release any information concerning a third party; for example, from 
whom it may have emanated or who may be named within the documents, it is recommended 
that these individuals or organisations are consulted with and allowed the opportunity to offer 
any views or opinions they have on this.  DH should take these into account, but is not bound 
by them and remains the final arbiter in the decision to release the information.     
 
All correspondents are entitled to challenge DH’s response to a FOI request, should they be 
unhappy with the outcome or decisions made.  Initially, this is by way of internal review and 
they may ultimately refer their case to the Information Commissioner.  In seeking to minimise 
the possibility of this occurring, there are some key points to consider when preparing 
responses. 
 

• Have all aspects of the request been addressed?  
• Have we answered factually (based on information held)  
• Have we answered as honestly as possible 
• Have exemptions been applied correctly, and are public interest test arguments 

rigorous?  
• Could you argue strongly in support of the public interest in their use?   
• Have exemptions been applied to blanket cover an array of information? DH has 

been criticised for this practice in the past, and so it is crucial to ask in such 
instances whether it is necessary for all information to be withheld.    



Freedom of Information – guidance for DH staff 

 59 

 
Finally, it can be helpful to refer to recent judgments and decision notices made by the 
Information Commissioner in order to consider the context and any precedents that may have 
a bearing on individual cases.  You may wish to consider your reply from the perspective of the 
ICO and question whether it would stand-up to this level of scrutiny.  
 
ICO decision notices  
 

http://search.ico.org.uk/ico/search/decisionnotice
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Preparing replies containing DH statistical data 
 
Where FOI answers require statistics, check their presentation and accuracy with the 
appropriate statistician or analyst in your business area - unless you are certain that the 
presentation and accuracy have previously been checked and cleared. 
 
If the request can be answered with reference to already published official statistics (for 
example published electronically on the DH website), then section 21 should be cited, where 
information is readily available elsewhere, and a link provided to the information where 
possible (see s21 guidance).  Do not provide similar unpublished management information 
where published official statistics are available if it is clear that the request can be satisfied by 
reference to published statistics.  
 
If your answer needs to include management or other quantitative information that has not 
previously been published, and there are no announced plans to publish, always obtain 
professional analytical advice about the presentation and release of the information. 
 
If FOI requests seek information that will be published subsequently as official statistics, then 
the section 22 exemption applies (information intended for future publication).  Ideally, answers 
should refer to the pre-announced statistics publication plan, for example: " Abortion Statistics, 
England and Wales: 2014 have been announced for release on 9 June 2015 when they will be 
published on the DH's website".  This plan is detailed on the DH website at:  
 
https://www.gov.uk/government/organisations/DH-of-health/about/statistics 
 
In some cases, there may be a firm intention to publish, but no formal announcement has been 
made on the statistics plan.  Please alert the DH-wide Statistics Team in these instances.  
When there has been an announcement or there is a firm intention to publish, do not use 
provisional versions of the unpublished statistics, or related management information, in your 
answer.  S22 exemptions are subject to the public interest test.  If this test overrides the normal 
requirement not to release official statistics prior to their announced release date, then you 
should consult the DH Head of Profession for Statistics who may need to consider alternative / 
earlier arrangements for releasing the announced statistics.  
 
If you find that FoI answers regularly require the use of data which have not been scheduled 
for publication, seek professional analytical advice about whether it would be desirable to 
proactively publish this information in future and include in the FOI Publication Scheme. 

https://www.gov.uk/government/organisations/department-of-health/about/statistics


Freedom of Information – guidance for DH staff 

 61 

Redaction guidance  
 
To ‘redact’ means to put into suitable form, revise or edit.  In FOI terms, it means separating 
disclosable from non-disclosable material. 
 
It is often necessary to remove those parts of documentation being released which must be 
withheld under an exemption in the Act or are out of scope of the request. The FOI Team 
recommends that you redact manually – please see “How to redact a document” below. 
 
How much to redact 
 
The most important thing to remember is that the documents we are providing to the requestor 
should tell a story and, on this basis, as little information should be redacted as is reasonably 
and legitimately possible.  If an exemption is invoked, it may mean that just one sentence of a 
long email or submission should be redacted, not the document in its entirety.  The only 
exception to this rule is where unredacted text would place redacted information into a context 
whereby it would become reasonably clear to the reader what had been removed.  
 
Where it is required that so much of a document is redacted that what is left is meaningless, 
the document should be withheld in its entirety.   
 
Annotation - notification of exemptions applied 
 
Where we have redacted text from documentation under a number of exemptions, it is 
important that it is made clear which information has been redacted under which exemption.  
Where information has been redacted under just one exemption, it is still good practice to 
make clear to the reader where information is missing.  Sometimes where information has 
been simply whited out, it will not be clear to the reader that something is missing.  On the rare 
occasion where documents are redacted in their entirety, we should make clear to the FOI 
applicant the nature of the documentation missing and their length.  A simple annotation in the 
margins of a document should suffice to this effect.  
 
Duplication and repetition  
 
It is important to remember that the FOIA assumes a right to (recorded) information, not to 
records or documents per se.  This means that where information is duplicated, such as where 
earlier drafts of submissions are held, only a finalised version of that information need be 
provided.  Exceptions to this may be where applicants have specifically asked for information 
to be made available in a particular way.  
 
Irrelevant material 
 
As the FOIA invokes a right to information rather than documentation, any material which is not 
relevant to the request can be excised as irrelevant to the request or “out of scope”.  As 
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irrelevant information does not require an exemption to be applied, it needn’t be annotated as 
such, but it would be good practice to make mention of it in the covering response. 
 
As previously mentioned, the FOI Act provides access to information, and not documents. 
Where much of the information in a particular document is out of scope of the request, it may 
be better to extract the relevant information rather than extensively redacting the document. 
For example, if a correspondent has asked a question such as ‘Can I have the written 
questions asked by the Minister for Public Health prior to signing off the Impact Assessment for 
the Tobacco Bill?’, and these are contained within a long email with many other questions not 
related to the specific question, it would be better to simply extract these and copy them into a 
letter to the correspondent. 
 
This method would also be appropriate when, for example, you have a string of emails 
extracted from a MEDS file which require redaction of personal data and MEDS metadata.  It 
would be easier to copy and paste the releasable parts of each email into a single Word 
document.  This could then be converted into PDF format for secure transmission to the 
applicant. 
 
Personal data 
 
When preparing documentation for release under FOI, you will need to be mindful of protecting 
the personal data of everybody, including civil servants and other public officials. There is a 
significant, but partial, exemption for this in relation to SCS members and equivalent grades 
and persons in a public facing position. Even there it is only their names and public contact 
details that should be given. The reasoning behind this is that we have a duty to protect that 
personal data which would not otherwise be available in the public domain, as specified in s40 
of the FOIA (see S40 page). Senior civil servants and their equivalents have contact details 
already available in the public domain and are charged with the accountability which their roles 
entail. This approach also applies where we are releasing the personal information of those 
individuals outside of the civil service – the details of all individuals working in a capacity below 
Deputy Director level should be redacted, unless any of these individuals have a public facing 
role, when names and public contact details should be left unredacted. 
 
What should be redacted? 
 
Names – names should be redacted, but job titles should not, unless the job title identifies an 
individual. Again, in respect of SCS’s the same principles set out above, in relation to names, 
will be applicable.  We are in danger of not letting our documents tell a meaningful story if we 
are overly cautious and redact too heavily.  Job titles, directorate information and team names 
do not constitute personal data. 
 
Contact details – telephone numbers should be redacted as they can provide a basis for 
identification.  However, it may be informative to the applicant to leave dialling codes in, so 
these should be left unchanged. 
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Responsibility for redaction 
 
The responsibility for redaction falls within the remit of the policy team dealing with the 
FOI request, with support and advice to be provided by the FOI team.  This is because 
redaction should always be performed or overseen by staff that are knowledgeable about the 
policy background of the records being dealt with and who are able to make decisions about 
what material is exempt.  
 
Recording the process of redaction and policy decision-making 
 
Redaction should never be permanent and full records must be kept of the original document, 
along with a detailed record of what decisions were made and why.  Your team may be called 
on to provide these records should the case be taken to stages of internal review or to the ICO.  
 
HOW TO REDACT A DOCUMENT 
 
The FOI team recommends that you do not use redaction software to redact text, as it may not 
be 100% secure.  
 
Instead, please use this manual method: 
 
1. Print out (or retrieve) the original document that you want to redact and make a single-sided 

photocopy of this original. 
 
2. On this photocopy, block out the sensitive material using a thick black marker pen or white 

correction fluid. For safety's sake, turn over the page and do the same in the relevant  
sections. 

 
3. Now, photocopy this redacted version. If possible, change the setting on the photocopier so 

that the copy is darker than the original. 
 
4. Then for a second time, use a black marker pen or white correction fluid to block out the 

sensitive material to ensure that no redacted text is visible. 
 
5   Photocopy this second version. Hold up this photocopy to the light to ensure that the 

sensitive material is not visible.  If it is - or if you are in any doubt -  
     repeat stages 4 – 5. 
 
6. Then, electronically scan this final photocopy to create a PDF. 
 
7. Blow up your PDF on-screen to 200% and 400% to ensure nothing can been seen. 
 
8. Print off the scanned document and hold up to the light. 

 
9. Get a colleague to check your work - if they can read it, repeat stages 2 – 8.  
 
10. The PDF is now ready to send out. 
 
If at any stage of the process you are in any doubt - check, check and check again. 
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Internal reviews 
 
What is a FOI internal review? 
 
If the applicant is unhappy with some element of the response they received to their original 
FOI request, such as a delay in responding or withholding some or all information requested, 
they may contact the DH again to ask for an internal review (IR) of their FOI case.  
 
There are various reasons why they may be unhappy – for example:  
 
• they did not receive all of the information requested;  
• we did not answer all of their questions; 
• they feel that exemptions have been wrongly applied;  
• their application was not dealt with within the 20 working day time-limit.  
 
An IR is then initiated by the FOI team.  The aim of the IR is to ensure that the applicant has 
been treated fairly under the provisions of the FOI Act and that any exemptions used have 
been properly applied.  The IR should be as impartial and independent as is practicable. 
 
Following an IR, an applicant is able to appeal to the ICO if they are still unhappy with the 
response from DH.  The IR process is therefore DH’s final opportunity to consider whether 
information requested is appropriate for release.  A thorough review can significantly reduce 
the amount of work called for should the case come before the ICO for adjudication. 
 
Requests for IRs are usually sent direct to the FOI team from the applicant.  However, if you or 
a member of your work team receives an IR request direct from the applicant, please forward it 
to the FOI Team immediately. 
 
Timescales  
 
You should be aware that ICO good practice for replying to FOI IRs is 20 working days from 
receipt of the request by DH, and 40 days for exceptional cases.  We strive to respond to all IR 
requests within 20 days. Unlike FOI initial cases, this is not a legal deadline.  However, 
responding promptly to IRs forms an important part of our customer service and may help our 
case should it be escalated to the ICO. 
 
The ICO considers that no case should take longer than 40 working days. If it becomes clear at 
any stage of the IR that you will not be able to meet the deadline you must discuss this with the 
FOI Team at the earliest opportunity.  The FOI Team will need to ensure that the applicant is 
kept fully informed.  You should also set a secondary deadline by which you will respond and 
make every effort to ensure that this is kept to.  
 
What happens next 
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The FOI case manager will identify the policy lead(s) involved in the original case and send 
through details of the original request, DH response and the applicant’s IR request.  IRs do not 
have to be specifically requested – ICO guidance says that they should be triggered if an 
applicant is dissatisfied with DH’s handling of the initial case. 
 
We will ask you to confirm you are the correct contacts and to provide a first draft response 
within 2 weeks.   
 
You will then need to consider whether it is now appropriate to change the original decision.  
Remember that the IR stage is an opportunity to consider a case completely afresh.  It must be 
a fair and impartial review of decisions made during the original consideration of whether to 
release information.  
 
The following kinds of questions should be considered when doing so: 
 
• Was a reasonable search conducted for all information that fell within the scope of the 

request? If the cost limit (3.5 days work to locate, retrieve and extract the relevant 
information) applied and still applies then you need to state in detail the work that would be 
required. For instance, give details of the locations that would need to be searched, the 
number of files identified that may hold relevant information and how long it would take to 
go through all those files. 

• Are you satisfied that the FOI exemptions cited in the initial reply were applied correctly; 
would other exemptions be more appropriate or should the DH now release the 
information? You can change or vary the exemptions on which you rely.  

• Was all the information covered by exemptions; could documents have been redacted to 
remove sensitive information and enable the release of some of what was requested? 

• Has the lapse of time reduced the ‘sensitivity’ of the information and/or made the public 
interest in disclosing outweigh the public interest in withholding the information (for 
example, a policy that was being formulated at the time of the initial request could now be 
concluded and in the public domain)? 

• Are you persuaded by any arguments that the applicant uses to support his/her request for 
an IR? 

 
Others may have to be involved at this review stage such as senior officials or Ministers, DH 
legal services, or press office if a media strategy might be required.  It is worth bearing this in 
mind at the start of your review so that time for consulting with other parties can be built into 
your deadlines. 
 
Possible outcomes of the review 
 
If the original decision is being upheld, or upheld in part, you should reassess any 
arguments that were used for the initial case – particularly around the application of the public 
interest test (PIT) – and ensure that they are robust enough to stand up to scrutiny by the ICO 
(the next stage in the appeals process).  This may mean redrafting some of your arguments to 
make them relate more specifically to precise pieces of withheld information.  Any use of a 
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blanket exemption to cover withholding an entire document(s) or series of correspondence will 
not be readily accepted by the ICO.  You should also consider whether any other exemptions 
might apply to the information being withheld. 
 
If the original decision is being overturned, you should provide a form of words explaining 
our decision, and the information requested.  Some of your explanations may relate to 
incorrect application of an exemption, insufficient or unconvincing public interest test 
arguments or to the effect of the passage of time on your decision to release the information.  
You may also find additional new information that is relevant to the request which can now be 
released.  
 
We would like to stress that it is not unusual for original decisions to be changed at internal 
review stage and in no way should be seen as an embarrassment to DH or to an individual.  
The more information that can be released at review stage, the less likely the applicant will be 
to appeal further to the Information Commissioner.  
 
The response  
 
A draft response needs to be prepared.  After concluding the IR, the reviewer should 
discuss their conclusions with the FOI Team and prepare a draft response to the applicant.  
This should be within 10 working days of receipt of request.  Once the draft has been 
agreed with the FOI Team it needs to be signed off by the relevant policy Branch Head (SCS).  
 
Final response  
 
The FOI case manager will then use your contribution to draft a final response to the applicant 
and will liaise with our FOI lawyer where appropriate.  A copy of the final response should be 
cleared by your Branch Head (SCS).  The relevant FOI officer will then submit the final agreed 
draft to the head of the FOI Team, for clearance and will send out the reply letter and any other 
supporting documentation, to the applicant so they are fully informed of the outcome of the IR.  
 
Where the original request is upheld, and the IR finds in favour of the DH, the FOI team will 
make the applicant aware of their further rights of appeal and include contact details for the 
Information Commissioner's Office within DH’s reply.   
 
Publishing your reply 
 
Consider if any further information is being released whether this should be made more widely 
available by publishing on the DH website.  If so, please discuss with the FOI case manager. 
 
Keep copies 
 
It is essential that you keep copies of all documents and records of all communications 
relating to the IR as the applicant may appeal to the ICO.  The FOI Team will also keep copies 
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of all communications it has made in relation to the review.  This is absolutely necessary to 
assist in any further investigations that might be conducted by the ICO. 
 
The Information Commissioner's Office  
 
If the applicant is not satisfied with the outcome of an IR they can further appeal to the 
Information Commissioner.  
 
The Information Commissioner's Office (ICO) is an independent public body set up to promote 
access to official information and protect personal information by promoting good practice, 
ruling on eligible complaints, providing information to individuals and organisations, and taking 
appropriate action when the law is broken.  
 
The ICO enforces and oversees the Data Protection Act, the Freedom of Information Act, the 
Environmental Information Regulations, and the Privacy and Electronic Communications 
Regulations.  
 
The ICO may either affirm a public authority's decision on access to information under the 
Freedom of Information Act or require further action to be taken to comply with the Act.  Any 
such requirement will be set out in a Decision Notice or an Enforcement Notice.  If a public 
authority fails to comply with a Notice, the Commissioner may certify failure to the High Court 
(or the Court of Session in Scotland) and the court will deal with the authority as if it had 
committed a contempt of court.  However, both the complainant and the public authority also 
have a right to appeal against the Commissioner's decisions.  The appeal is to the Information 
Rights Tribunal and thereafter, on a point of law only, to the courts.  
 
Dealing with internal reviews – checklist 

https://in.dh.gov.uk/how-to/manage-information/freedom-of-information/
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Information Commissioner’s Office appeals and 
complaints 
 
If the applicant is not satisfied with the outcome of our internal review they can further appeal 
to the Information regulator, the Information Commissioner (IC).  The IC has the powers to 
investigate the way the DH handled the request and the answer they gave.  
 
The first we will know, of an applicant complaining further to the IC, is when we receive a letter 
from the Information Commissioners Office (ICO).  This can be either an early warning letter 
from the ICO ‘triage’ or ‘case reception’ teams or a formal letter of complaint and investigation 
from the casework team that deals with DH cases.  
 
What is an early warning letter? 
 
This letter informs us that a complaint has been made to the ICO and gives us details of the 
applicant and FOI case ref number. It doesn’t give us full details of the nature of the complaint 
or what the ICO will expect of us.  At this stage the case isn’t a live active case as it hasn’t 
been allocated to an ICO case officer.  However, it will become a live case as soon as a case 
officer becomes available to take the investigation forward.  This can be a few days, weeks or 
even months.  
 
However, the early warning letter is important as it gives us an opportunity to prepare for when 
the case does go live.  The more preparation that is done at this stage the more time will be 
saved once the case is active and we are required to reply to a deadline.  
 
What the FOI Team will do 
 
When the FOI Team receive an early warning letter, we will contact the policy person who was 
involved with the original FOI request and internal review case and send them a copy of the 
letter.   
 
If there are any specific actions detailed in the early warning letter then we will request that you 
carry these out.  For example, the letter may request that we provide the ICO with either details 
or actual copies of the withheld information.   
 
If there are no specific actions at this stage then we will ask you to re-consider the decision 
that was made at internal review stage, re-examine all the arguments that were made for 
withholding any information and review all the related documentation.  
 
What we would like you to do 
 
When you receive an early warning letter from us please read it through carefully. 
If the ICO has requested that we carry out specific actions then please address these.   
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If the ICO hasn’t requested we provide them with any further information at this stage then 
please start to think about the case again and collate all the relevant documentation.    
 
The more work we do in preparation at this stage the less onerous the task will be once the 
case becomes active.  
 
Please discuss any issues arising at any stage in this process with Tony Doole or the FOI 
Team leader.  
   
What is an official letter of complaint and investigation? 
 
This is a formal letter to the DH from the ICO to inform us that a complaint has been made in 
respect of an earlier FOI request and that the ICO has found it suitable for further investigation.  
This will be a live case which has been assigned to a case officer at the ICO.  
 
The letter will detail actions that we are required to take and will specify a deadline date by 
which we are to respond.   
 
Sometimes this letter follows on from an early warning letter so we will have had time to 
prepare for the full investigation.  However, this is not always the case and sometimes this 
letter is the first communication we receive from the ICO about an applicant’s further complaint.  
 
What the FOI Team will do 
 
We will then contact the policy person who was involved with the original FOI request and 
internal review case and send them a copy of the letter.   
 
What we would like you to do 
 
When you receive this letter from us please read it through carefully. 
 
The ICO will have asked for specific actions to be carried out which must be addressed and 
must be dealt with by the deadline specified in the letter.  
 
You will need to consider the case again.  This will mean looking at the original FOI request 
and reply, the internal review request and reply and all associated documentation relevant to 
the case.  It will mean looking through all records of discussions surrounding the decisions that 
were made at each stage of the case.   
 
You will need to look in detail at all the information and material that was originally identified as 
applicable to the case and reconsider any exemptions that were applied and the arguments 
that were used to withhold any data.   
 



Freedom of Information – guidance for DH staff 

 70 

There is a lot of work involved for ICO cases and it can be a very labour and time intensive 
process.  It is therefore important to start reconsidering the case as soon as possible after 
receiving the ICO letter of complaint. 
 
It is also important that you involve the FOI Team in any discussion or further decisions that 
are made at an early stage and contact us regularly for help, advice and support throughout.  
We are happy to come and see you in person to discuss the case and can involve our legal 
contacts also.  
 
The FOI Team will seek legal advice, where necessary, to ensure we are presenting the 
strongest case to the ICO.  When a final draft reply has been agreed it will need to be signed 
off at Branch Head (SCS) level in the same way that internal review replies are signed off.  
 
What happens next 
 
The FOI Team will send the final cleared reply to the relevant case officer at the ICO.  
 
The Information Commissioner will either: 
 
• agree with our decision about access to information under the FoI Act; or 
• disagree with all or part of our decision and require us to take further action to comply with 

the Act. 
 
Any further action we may be required to take will be set out in a Decision Notice or an 
Enforcement Notice.   
 
A Decision Notice is a self-standing legal document, which reflects the ICO’s analysis and final 
decision on a case. Once finalised and signed off by either the Commissioner, deputy 
Commissioner or a senior complaints manager, it is sent direct to the Permanent Secretary in 
DH.   
 
We must comply with the Notice as failure to do so may result in the Commissioner taking us 
to the High Court.  The Court will deal with the DH as if it had committed a contempt of court.  
 
However, both the complainant and the public authority also have a right to appeal against the 
Commissioner's decisions.  The appeal is to the Information Rights Tribunal and thereafter, on 
a point of law only, to the courts. 
 



Freedom of Information – guidance for DH staff 

 71 

First-Tier Tribunal (Information Rights) Cases  
 
The Information Tribunal was originally set up to hear appeals under the Data Protection Act 
1984 and was originally known as the Data Protection Tribunal. It continued to hear appeals 
after the Data Protection Act 1998 (DPA) came into effect, but was renamed the Information 
Tribunal when it was allocated responsibility for hearing other information appeals under the 
Freedom of Information Act 2000 (FOIA), the Privacy and Electronic Communications 
Regulations 2003 (PECR) and the Environmental Information Regulations 2004 (EIR).  
 
The Tribunals Service 
 
The Tribunals Service has a First-tier Tribunal (General Regulatory Chamber) and an Upper 
Tribunal.  
 
The First-tier Tribunal is the first instance tribunal for most jurisdictions.  The Tribunal is divided 
into Chambers, which group together jurisdictions dealing with like subjects or where individual 
Panels need the same types of skilled Members.  The Tribunal deals with the appeal by way of 
a complete rehearing.  It takes evidence under oath and makes findings of fact. 
 
The Upper Tribunal mainly, but not exclusively, hears appeals on points of law only from the 
First–tier Tribunal.  The Upper Tribunal is a superior court of record, which means its decisions 
are precedent-setting. Upper Tribunal cases are heard primarily in the Royal Courts of Justice.  
 
When to use the Tribunals 
 
For the purposes of this guidance we are only explaining how the Tribunals Service works in 
relation to appeals under the FOI Act.  
 
The First-tier Tribunal (Information Rights) is used when either the applicant or the public 
authority dispute the Information Commissioners decision.  It is not used by the applicant for 
disputing the public authority’s response. The Tribunal does not deal with complaints about a 
public authority or any other party. It only hears appeals about decisions made by the 
Information Commissioner.  
 
How the process works  
 
If we, or the applicant, disagree with a Decision Notice from the Information Commissioner, 
either party can appeal to the First-tier Tribunal (Information Rights).  This is done by sending a 
notice of appeal to the Tribunal within 28 days of receiving the IC’s decision notice. It is 
possible to submit an appeal outside this time frame, but it is within the Tribunal's discretion 
whether or not to grant permission for such an appeal.  Even if it seems likely it will not be 
possible to lodge an appeal in time, application for permission should be applied for 
beforehand, which increases, though does not guarantee, the prospects of success. 
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The appeal is submitted via a Notice of Appeal form.  Copies of this form and explanatory 
notes can be downloaded from the following page of the Tribunals Service website:  
 
https://www.gov.uk/information-rights-appeal-against-the-commissioners-decision 
 
On receipt of our Notice of Appeal form, it will be checked to make sure it contains the 
necessary information required under the rules of procedure.  These are contained in Statutory 
Instrument 2009 no. 1976, The Tribunal Procedure (First-tier Tribunal) (General Regulatory 
Chamber) Rules 2009:  
 
http://www.justice.gov.uk/tribunals/rules 
 
The Information Commissioner will respond to the Notice of Appeal within 28 days and will 
send a copy of their response to us. The applicant can also be a party to an appeal. 
 
The applicant could also appeal in which case DH has the option to appear as a third party. 
We will generally do so. In such a case all the steps set out below in relation to an appeal will 
need to be taken in order to present our case to the Tribunal. 
 
What happens next?  
 
The scope and format of the hearing needs to be determined.  
 
Preliminary hearings, or directions hearings, may be conducted, in person or via telephone 
conference, in order to agree and set out the steps which need to be taken prior to the hearing.  
These will include deciding which documents the Tribunal will require, and which witnesses the 
Tribunal will need to hear evidence from.  
 
This often results in a number of orders being made to ensure your hearing takes place within 
the agreed timetable as efficiently as possible.  
 
To help with the case management process, the Tribunal will send out Initial and Possible 
Directions for us to follow and agree. They also provide explanatory notes to help with the use 
of these template directions.  
 
The hearing  
 
A hearing will be conducted orally in a court room or determined on the papers only without the 
parties. Any party can, however, insist on an oral hearing. If orally, a location will be agreed on 
by the parties and the Tribunal. The First–tier Tribunal (Information Rights) will sit anywhere in 
the UK although most cases are heard in London. 
 
The decision  
 
The Tribunal will determine its decision based on the evidence provided at the hearing.  After 
the hearing the panel will consider all the evidence and determine their decision. They will then 
produce a written judgement.  

https://www.gov.uk/information-rights-appeal-against-the-commissioners-decision
http://www.justice.gov.uk/tribunals/rules
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Further appeal  
 
You can appeal decisions of the Tribunal. There are 2 ways to appeal but both must be done 
within 28 days of the date of the decision:  
 

• you can ask the Tribunal to set aside the decision for various mitigating reasons, or: 
• you can appeal the decision of the First-tier Tribunal to the Upper Tribunal, but only on a 

point of law.   
 
For the former you need to write to the First-tier Tribunal giving reasons for your appeal.  For 
the latter, you must first write to the First-tier Tribunal asking for permission to appeal.  A 
standard application form is available on the Tribunals Service website.  You may or may not 
be given permission to appeal.  If not, you can then apply direct to the Upper Tribunal for 
permission.   
 
Further details about the procedure and the application form are available on the following 
page: 
 
https://www.gov.uk/administrative-appeals-tribunal 
 
Resource issues for DH  
 
The FOI Team will need to work very closely with the policy officials who were involved in the 
initial FOI case, internal review and ICO case, and with the DH legal representatives, at every 
stage of preparing for an Information Tribunal case.  The preparation can be very detailed, 
involved and time-consuming.  The hearing itself can extend to several days and any 
witnesses who are called need to be thoroughly briefed beforehand.  
 
We can’t stress enough the considerable effort that is required to prepare for a Tribunal appeal 
and would strongly advise that any appeal from the applicant at an earlier stage should be 
dealt with as thoroughly as possible.  It is worth remembering that the Information 
Commissioner is keen for public authorities to release as much relevant information as 
possible and this should always be strongly considered when reviewing material for release, in 
order to avoid a further appeal to the Information Tribunal from either party involved.   

To give you an idea of the work that might be involved the following list provides the basic 
actions and process if we appeal a decision of the ICO to the Information Rights Tribunal (or if 
the applicant appeals). The list is not exhaustive, but gives an idea of the actions needed and 
level of commitment and resource required from the policy team: 
 

• You will need to consult any relevant third parties;  
• You need the views of your SCS regarding whether an appeal is apt and whether it has 

a realistic chance of success - based on the reasons provided in the ICO Decision 
Notice; 

• You will need the views of any legal support who were involved in the earlier stages of 
the case; 

• Legal counsel's initial opinion will usually be required; 
• Ministerial permission to appeal must be obtained (this is not necessary if the applicant 

is appealing); 

https://www.gov.uk/administrative-appeals-tribunal
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• Subject to Counsel's opinion on the chances of success, there will need to be Grounds 
of Appeal drafted between DH Legal and policy, attaching all of the casework 
documentation and the withheld information itself and lodged with the Tribunal service; 

• All of the above must be done within the time limit for lodging the appeal. 
• In addition it may be that an initial telecon case-conference with Counsel will be needed 

before lodging the appeal.  
• A further or (if one has not been held before) initial conference with Counsel will be 

called for.  Depending upon the complexity of the case on the evidence there may need 
to be more than one;  

• Once the appeal is lodged, there will need to be decisions taken on who will be 
providing evidence, what type of evidence (factual or expert opinion, from DH, from a 
third party); 

• Possible need for a telecon or further full case conference at Chambers with Counsel to 
firm up the appeal grounds, evidence etc.; 

• Draft witness statements will need to be prepared & subsequently lodged with the 
Tribunal service;  

• The witnesses will have to give sworn evidence and will be cross-examined by ICO’s 
Counsel (and also by the applicant or their representative); 

• Open & closed bundles of documentation and evidence, indexed, and paginated will 
then need to be prepared;  

• The cost of instructing Counsel are not included in the MoU with DH Legal Services and 
will fall additionally on your branch budget. There is no central funding via the FOI team. 
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Ministry of Justice (MoJ) help and advice  
 
The MoJ is responsible for FoI policy in the UK and develops the framework for the Act to be 
enacted properly by public authorities.  
 
Guidance and best practice is available from the MoJ website to help those who work in central 
government, or other public authorities, deal with FOI requests:   
 
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners 
 
Round Robin requests and advice 
 
Some FOI requests are sent to a number of Departments.  These requests are referred to as 
round robin requests.  The MoJ advises Departments on how to handle these if they fall within 
certain sensitivity criteria or are particularly complex or high profile.   
 
The MoJ (and where appropriate, Cabinet Office) issue advice to ensure a co-ordinated 
response from across Government.  This advice will normally prove sufficient for Departments 
to process the request without further involvement.  However, there may be occasions when 
guidance needs further refinement because of the particular circumstances of a DH and these 
cases should be further discussed with MoJ.   
 
In addition, Departments are expected to inform MoJ of any suspected round robins they 
receive so that other Government Departments can be made aware and can liaise between 
themselves appropriately. 
 
Working assumptions 
 
Working assumptions guidance has been produced by MoJ to assist central Government 
officials in considering how to handle requests for certain types of information that fall within 
the following categories.   
 

• Cabinet and Cabinet Committee information  
• Policy advice  
• Parliamentary questions  
• Press releases and communications advice  
• Legal advice  
• Confidential information obtained from a foreign state or international organisation 

Public appointments  
• Planning  
• Ministerial expenses  
• Procurement  
• Gateway Reviews 

http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners


Freedom of Information – guidance for DH staff 

 76 

 
Further detailed guidance on each of these topics can be found on the MoJ website:  
 
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/working-
assumptions 
 
These guidelines are designed to highlight the key factors in handling requests for these types 
of information and advise on the most appropriate response, although they may not be 
appropriate to all situations.  
 
If you receive an unusual or particularly complex request or one which you don’t intend to 
handle in accordance with working assumptions guidelines please seek further help and advice 
from the DH’s FOI Team.  
  
Codes of Practice (under s45 and S46)  
 
Section 45 Code of Practice 
 
Under s45, a code of practice is issued to guide public authorities in connection with their 
functions under Part 1 of the Act. 
 
The main features of Part I of the Freedom of Information Act 2000 are:  
 
• general rights of access in relation to recorded information held by public authorities, 

subject to certain conditions and exemptions;  
• in cases where access to information is refused in reliance on an exemption from 

disclosure, a duty on public authorities to give reasons for that refusal;  
• a duty to provide reasonable advice and assistance to applicants approaching public 

authorities seeking information;  and 
• a duty on every public authority to adopt and maintain a publication scheme, approved by 

the Commissioner, which relates to the publication of information by the authority, and to 
publish information in accordance with the scheme (an authority may adopt a model 
publication scheme approved by the Commissioner).  

 
The Code provides guidance on good practice that the Secretary of State considers desirable 
for public authorities to follow in connection with the discharge of their functions as above.  
 
The aims of the Code are to: 
 
• facilitate the disclosure of information under the Act by setting out good administrative 

practice that it is desirable for public authorities to follow when handling requests for 
information, including, where appropriate, the transfer of a request to a different authority;  

• protect the interests of applicants by setting out standards for the provision of advice which 
it would be good practice to make available to them and to encourage the development of 
effective means of complaining about decisions taken under the Act;  

http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/working-assumptions
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/working-assumptions
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• facilitate consideration by public authorities of the interests of third parties who may be 
affected by any decision to disclose information, by setting standards for consultation; and  

• promote consideration by public authorities of the implications for Freedom of Information 
before agreeing to confidentiality provisions in contracts and accepting information in 
confidence from a third party more generally.  

 
This code of practice is published on the Ministry of Justice website: 
 
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-
practice 
 
Section 46 Code of Practice (Lord Chancellor's Code of Practice on the Management of 
Records) 
 
Under S46 of the FOI Act, the Lord Chancellor is required to issue a code of practice for public 
authorities in connection with the keeping, management and destruction of their records.  
 
The aims of the Code are: 
 
• to set out practices which public authorities, and bodies subject to the Public Records Act 

1958 and the Public Records Act (NI) 1923, should follow in relation to the creation, 
keeping, management and destruction of their records (Part I of the Code); and  

• to describe the arrangements which public record bodies should follow in reviewing public 
records and transferring them to the Public Record Office or to places of deposit or to the 
Public Record Office of Northern Ireland (Part II of the Code).  

 
This Code of Practice provides guidance to all public authorities as to the practice which it 
would, in the opinion of the Lord Chancellor, be desirable for them to follow in connection with 
the discharge of their functions under the Freedom of Information Act 2000 (FOIA). The Code 
fulfils the duty of the Lord Chancellor under section 46 of the FOIA.  
 
Any freedom of information legislation is only as good as the quality of the records to which it 
provides access. Such rights are of little use if reliable records are not created in the first place, 
if they cannot be found when needed or if the arrangements for their eventual archiving or 
destruction are inadequate. Consequently, all public authorities are strongly encouraged to pay 
heed to the guidance in this Code.  
 
This code of practice is published on the Ministry of Justice website: 
 
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-
practice 

http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-practice
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-practice
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-practice
http://www.justice.gov.uk/information-access-rights/foi-guidance-for-practitioners/code-of-practice
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Further FOI resources 
 
Hints for Practitioners handling FOI and EIR requests 
 
A joint booklet has been produced in collaboration between the Ministry of Justice, the DH for 
Environment, Food and Rural Affairs, the Information Commissioner’s Office (ICO) and the 
Ministry of Defence.  The guidance provides FOI practitioners with advice on best practice in 
responding to requests for information.  A copy of the booklet can be found on the Ministry of 
Defence’s website: 
 
Hints for Practitioners booklet 
 
Useful website links  
 
https://www.gov.uk/government/organisations/ministry-of-justice 
 
https://ico.org.uk/ 
 
https://www.gov.uk/information-rights-appeal-against-the-commissioners-decision 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 

http://www.mod.uk/DefenceInternet/FreedomOfInformation/PublicationScheme/SearchPublicationScheme/HintsForPractitionersHandlingFoiAndEirRequests.htm
https://www.gov.uk/government/organisations/ministry-of-justice
https://ico.org.uk/
https://www.gov.uk/information-rights-appeal-against-the-commissioners-decision
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Environmental Information Regulations (EIR)  
 
Under the Environmental Information Regulations 2004 (EIR), members of the public have 
rights to access environmental information held by public authorities in England, Wales and 
Northern Ireland.   DEFRA is the lead DH in Government championing openness in terms of 
environmental information.  
 
FOI or EIR 
 
Any request relating to environmental information should be regarded as an EIR request; the 
FOI Act covers all other information held by public authorities. However, when a request is 
made for both environmental and non-environmental information, each type of information 
should be handled under the appropriate legislation. 
 
In common with information requested under the FOI Act, requests made under the EIR 
regulations should be: 
 
• provided within 20 working days; 
• subject to the public interest test when deciding whether to exempt or exclude the provision 

of certain types of information; 
• subject to the same appeals procedures. 
 
EIR requests have different features to FOI requests: 
 
• they can be made in person or over the telephone and do not have to be put in writing; 
• EIR requests cannot be refused solely on cost grounds, and public authorities can charge 

for requests provided the charge is reasonable and the public authority publishes a 
schedule of charges;  

• (Please note: DH does not charge for EIR requests in the same way we (and OGDs) do not 
charge for FOI requests. However, unlike FOI, the EIR has no equivalent of the FOI s12 
exemption where a request that exceeds the appropriate limit of 3 and a half working days 
can be refused).   

• the definition of holding information is wider than under the FOI Act; the public authority 
holds information if the information is in the authority's possession and has been produced 
or received by the authority or if it is held by another person on behalf of the authority. 

 
Exceptions  
 
In the same way that exemptions can be applied to withhold information under FOI, exceptions 
can be applied to withhold information under EIR.  
 
Regulation 12 lists the exceptions under which a public authority can refuse to disclose 
information. All the exceptions are subject to a public interest test. Those weighing the public 
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interest of whether to release or withhold information should interpret the exceptions very 
carefully, seeking legal advice where appropriate. 
 
A request for information can be refused (or part of the information withheld) if: 
 
• Information is not held (then there is a duty to refer the request on)  
• the request is manifestly unreasonable  
• the request is too general (after fulfilling duty to advise and assist)  
• the request is for unfinished documents or data (in which case estimated time for 

completion must be given)  
• the request is for internal communications  
 
A public authority may also refuse to disclose information or withhold part of it in order to 
protect the following: 
 
• Confidentiality of proceedings  
• International relations / public security / defence  
• The course of justice and right to fair trial  
• Commercial confidentiality  
• Intellectual property rights  
• Personal / voluntary data  
• Environmental protection  
 
If information relates to emissions, a public authority cannot refuse to disclose it on grounds of 
confidentiality of proceedings, commercial confidentiality, personal or voluntary data or 
environmental protection. 
 
What is Environmental Information? 
 
The Environmental Information Regulations 2004 state that environmental information is 
information on the following: 
 
• the state of the elements of the environment, such as air and atmosphere, water, soil, land, 

landscape and natural sites including wetlands, coastal and marine areas, biological 
diversity and its components; genetically modified organisms, and the interaction among 
these elements;  

• substances, energy, noise, radiation or waste, including radioactive waste, emissions, 
discharges and other releases into the environment, affecting or likely to affect the 
elements of the environment referred to in (a);  

• measures (including administrative measures), such as policies, legislation, plans, 
programmes, environmental agreements, and activities affecting or likely to affect the 
environment;  

• reports on the implementation of environmental legislation;  
• cost-benefit and other economic analyses and assumptions used within the framework of 

the measures and activities referred to in (c); and  
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• the state of human health and safety, including the contamination of the food chain, where 
relevant, conditions of human life, cultural sites and built structures inasmuch as they are or 
may be affected by the state of the elements of the environment referred to in (a) or, 
through those elements, by any of the matters referred to in (b) and (c). 

 
Further information: 
 
The Environmental Information Regulations 2004: 
 
http://www.legislation.gov.uk/uksi/2004/3391/contents/made 
 
DEFRA EIR pages: 
 
https://www.gov.uk/government/collections/defra-foi-eir-releases 
 
ICO EIR pages: 
 
https://ico.org.uk/about-the-ico/what-we-do/environmental-information-regulations/ 
 
 
 
 
 

http://www.legislation.gov.uk/uksi/2004/3391/contents/made
https://www.gov.uk/government/collections/defra-foi-eir-releases
https://ico.org.uk/about-the-ico/what-we-do/environmental-information-regulations/
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Publishing FOI replies 
 
Material sought through an FOI request may often be of interest to the wider public.  MOJ 
advises that where information requested is assessed to be of wider public interest, it should 
be released to the applicant and published at the same time.  This is known as “simultaneous 
publication”.  
 
What we currently publish on the DH website  
 
Currently we publish disclosure logs and selected FOI releases on the DH website at the 
following page: 
 
https://www.gov.uk/government/publications?keywords=&publication_filter_option=foi-
releases&topics%5B%5D=all&DHs%5B%5D=DH-of-
health&official_document_status=all&world_locations%5B%5D=all&from_date=&to_date= 
 
Our disclosure logs are published quarterly. These logs contain details of requests received 
where we have released information. They do not contain the details of cases where we have 
applied an exemption. The public can request the disclosure to any of these cases by writing to 
the FOI Team and we will supply them to individuals, on demand.  
 
The few FOI releases that are currently published have been chosen because they were either 
thought to be of significant public interest or because we were ordered to publish them by the 
ICO.  We will have discussed their publication with the Policy contacts involved. 
 
The releases are: 
 
• clearly branded FOI;  
• published on the FOI part of the Transparency website;  
• in general, documents are published in pdf format. If a request is made for an alternative 

format, it is the responsibility of the relevant policy team to make it available to the 
requestor; and 

• published on the website at the same time as, or after, despatch to the applicant (whether 
by post or email). They must not be published before being sent to the applicant. 

 
What we are planning to publish in the future 
  
We will continue to publish disclosure logs at quarterly intervals.  We would also like to publish 
more individual FOI releases, particularly those that have been answered in full and where no 
exemptions (other than s40 personal information) have been applied.  However, there will be 
exceptions to this, where cases are of great public interest, and where some information has 
been released whilst exemptions have been applied to the remainder.   
 

https://www.gov.uk/government/publications?keywords=&publication_filter_option=foi-releases&topics%5B%5D=all&departments%5B%5D=department-of-health&official_document_status=all&world_locations%5B%5D=all&from_date=&to_date
https://www.gov.uk/government/publications?keywords=&publication_filter_option=foi-releases&topics%5B%5D=all&departments%5B%5D=department-of-health&official_document_status=all&world_locations%5B%5D=all&from_date=&to_date
https://www.gov.uk/government/publications?keywords=&publication_filter_option=foi-releases&topics%5B%5D=all&departments%5B%5D=department-of-health&official_document_status=all&world_locations%5B%5D=all&from_date=&to_date
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Other Government Departments are regularly publishing FOI disclosures on their websites. 
More frequent publication of suitable releases would not only bring us into line with OGD 
practice but would further meet the recommendations of the Ministry of Justice.  
 
It is worth noting that the Government, in their response to the Justice Committee’s Report on 
Post-legislative scrutiny of the FOI Act, state: 
 
“The Government agrees with the Select Committee’s assessment of the importance of 
proactive disclosure of information. It agrees that, while not a substitute for a reactive 
disclosure regime, the Government’s Transparency Agenda is an important element of the 
Government’s commitment to increased transparency.” 
 
In addition, to OGD publishing of FOI releases there is also publication of many FOI releases 
from a range of public authorities on a publicly available website called whatdotheyknow.com.  
This is run by My Society, a project of UK Citizens Online Democracy, which is a registered 
charity in England and Wales.   
 
Many releases to FOI requests submitted to our DH have already been published on this site. 
A direct link to the pages containing DH of Health FOI releases is as follows:  
 
www.whatdotheyknow.com/body/dh 
 
This site is regularly updated.  
 
How to decide what to publish 
 
The policy lead and the FOI Team should jointly decide whether a release is of wider public 
interest.  We wish to work towards publishing every answered in full release unless there are 
special circumstances preventing it.  
 
Who else needs to be involved? 
 
At an early stage in the FOI handling:  
 
• The policy lead may also need to seek handling advice from the Media Centre.  
• The policy lead may also consider informing private offices and Ministers, if appropriate. 
 
How to prepare the release 
 
Simultaneous publication – i.e. the release is to be published on the website at the same 
time the applicant receives their reply. The FOI team will need to be notified in advance and 
given at least 5 days notice. A member of the FOI Team will publish the release on the 
website. For complex releases, where there is a large amount of information to be published, 
where it is not in a suitable format to be published on the web or where the information is in 
paper copy, the FOI Team may require more than 5 working days to prepare the material for 

http://www.whatdotheyknow.com/body/dh
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web publication and may require assistance from policy leads with scanning and conversion of 
documents.  This will have to be factored into the 20 working day reply deadline.  
 
Preparing the content - the FOI Team and the policy lead should prepare the content and 
wording that they wish to be loaded on the DH website (with input from the Media Centre if 
appropriate. 
 
Please check:  
 
• that the information does not contain any personal data or identifying details of the original 

requestor;  
• records to be published do not contain exempt material that has been redacted before 

being provided to the requestor;  
• records do not contain information, which is still subject to an appeal to the Information 

Commissioner or to the Information Tribunal (or the courts);  
• if there is any additional information which could be, or has already been, published and 

which would help put the release into context. Publishing relevant additional information 
ensures that information released to a single applicant becomes more widely available and 
benefits the public generally;  

• if the copyright on any of the released information held by a third party. If this is the case, 
the third party should give permission before the item is published. Please see the 
paragraph below regarding third party copyright; and 

• whether a senior level officer or the officer responsible for making the original decision to 
release should 'sign off' the decision to publish a release on the DH web site.   

 
Explanation to applicant 
 
Where it is agreed that information is to be simultaneously released, the following line should 
be used in the reply to the applicant, including applicants from the media: 
 
"In keeping with the spirit and effect of the Freedom of Information Act, all information is 
assumed to be releasable to the public unless exempt. The DH therefore, will be 
simultaneously releasing to the public the information you requested together with any related 
information that will provide a key to its wider context." 
 
Where it is proposed to publish additional contextual information, which has not been 
requested by the applicant, there is no reason why this additional information should not be 
published at the most convenient time to the DH. 
 
If the information is intended to be published on the website at a later date then there is no 
requirement to relay this to the applicant in our reply. 
 
Third Party Copyright 
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Public authorities complying with their statutory duty under sections 1 and 11 of the Freedom 
of Information Act to release information to an applicant are not breaching the Copyright, 
Designs and Patents Act 1988.  
 
The FOI Act specifically authorises release of the information to an applicant, even if it is in 
such a form as would otherwise breach the copyright interests of a third party. 
 
However, the Copyright Designs and Patents Act 1988 will continue to protect the rights of the 
copyright holder once the applicant receives the information.  
 
Third party information published on a government website, at the same time or soon after it is 
supplied to a requestor, may however be in breach of copyright.  Before publishing such 
information you must take steps to ensure that you do not infringe third party copyright.  
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Publication Scheme 
 
Background 
 
Under section 20 of the Freedom of Information Act the Information Commissioner’s Office 
(ICO) approved a new model Publication Scheme which every public authority was required to 
adopt from 1 January 2009.  The aim of this scheme is to encourage maximum disclosure of 
information to the Public.  
 
The ICO has specified that routinely published information should be available as part of an 
authority’s normal business and should be easy to access through a website or be easily and 
quickly sent out by a member of staff.  
 
Authorities are required to produce a guide to the specific information they hold that falls within 
any of the seven classes.  We have implemented the new model publication scheme and have 
published our guide to the scheme on the DH’s website: 
 
https://www.gov.uk/government/organisations/DH-of-health/about/publication-scheme 
 
The Publication scheme specifies seven broad classes for this information as follows: 
 
• Who we are and what we do 
• What we spend and how we spend it 
• What our priorities are and how we are doing 
• How we make decisions 
• Our policies and procedures 
• Lists and registers 
• The services we offer   
 
Further information about the scheme can be found on the ICO’s website: 
 
https://ico.org.uk/for-organisations/guide-to-freedom-of-information/publication-scheme/ 
 
Information not suitable for release under the Publication Scheme  
 
There are circumstances under which an authority would not be required to make information 
available under this scheme. To summarise these are:  
 
• the information is not held; 
• the information is exempt from disclosure under the Freedom of Information Act; 
• the information is in draft form; or  
• the authority cannot easily access the information, for example where it is contained in files 

that have been placed in archive storage, or is difficult to access for similar reasons. 
 

https://www.gov.uk/government/organisations/department-of-health/about/publication-scheme
https://ico.org.uk/for-organisations/guide-to-freedom-of-information/publication-scheme/
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What we would like you to do 
 
We would like to publish as much relevant information as possible on the DH website.  Where 
relevant information is published only on our Intranet we are still required to publicise it in our 
publication scheme guide and explain how it can be accessed by the public.  Ideally we would 
like to publish any information that fell within the remit of the publication scheme, on the 
website.   
 
Action: If your Division routinely publishes information to the intranet, that should be included 
in the Publication Scheme, please consider whether this could be published on the website 
and let us know. 
 
In addition, we need to ensure that we have captured everything that the DH is routinely 
publishing.   
 
Action: Could you please therefore let us know if there is anything else that your Division 
routinely publish that is not already available via the Intranet or website. Please consider 
whether this information could be published on the DH website or only on the Intranet.    
 
Further help 
 
If you would like to discuss any aspect of the Publication Scheme further or have any 
suggestions for amendments or additions to the scheme guide please contact Gary Tempest 
(see DH Legal Services and the FOI Team contacts page) 
 
We are committed to reviewing and updating the scheme on a regular basis so appreciate your 
continued help in keeping our Publication Scheme comprehensive and up to date.   
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Performance and Statistics   
 

The DH monitors its performance and collates figures relating to FOI initial cases and internal 
reviews.  As part of this process, we compare our performance with the required legal 
deadlines and recommendations set by the Information Commissioner’s Office (ICO). 
 

For initial cases, the legal deadline for responding is 20 working days following receipt of the 
request.  The only instance when we can extend this deadline is if we require more time to 
consider the public interest test (PIT) in withholding or releasing information.  In this instance, 
we can allow up to an additional 20 working days. 
 

The 20 working days is a legal deadline, and as such the FOI Team strives to ensure that 
every case is answered on time.  Missing the legal deadline can have several consequences 
for the DH: 
 

• the applicant is able to ask for an internal review of the handling of their request as soon as 
a case misses the legal deadline, resulting in further work for both the FOI and policy 
teams; 

• should the case be escalated to the ICO, then delays at initial case stage are likely to 
hamper our case and will result in criticism by the ICO in any Decision Notice; and 

• a pattern of late responses will mean that the ICO will monitor the DH’s handling of cases 
closely, and could ultimately result in a further Practice Recommendation for the DH – this 
is sent to the Permanent Secretary and represents a serious slap on the wrist. 

 

For internal reviews, there is no such legal deadline.  However, guidance from the ICO sets 
out their expectation that internal reviews should be routinely completed within 20 working 
days, with exceptional cases taking up to 40 working days. 
 

Using this guidance as a basis for our performance targets, we aim to complete a minimum of 
75% of internal reviews within 20 working days and 95% within 40 working days.  Prompt 
handling of internal reviews will again help our case should it be escalated to the ICO, 
however, given the importance of a thorough re-examination of the initial case, we recognise 
that sometimes internal reviews will take more time. 
 

The FOI statistics we collect and monitor  
 

The FOI team maintains records of all FOI requests and collates figures on the cases that go 
through each of the three stages below:  
 
• Initial request, response sent and case closed. 
• Applicant not happy with response to initial request and asks for an internal review. Internal 

review carried out, response sent and case closed. 
• Applicant not happy with the outcome of internal review and appeals to the Information 

Commissioner for a decision, creating an ICO case. 
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Ministry of Justice (MoJ) statistics and deadlines 
 
MoJ collect quarterly and annual performance statistics from Government Departments on 
their FOI and EIR requests. 
 

The quarterly statistics are by calendar year, not by financial year, i.e. Q1 for Jan-Mar, Q2 for 
Apr-Jun, Q3 for Jul-Sep and Q4 for Oct-Dec.  Figures are derived from manual returns 
submitted by participating bodies, and cover timeliness of response, outcomes of requests, 
and usage of the Act's appeal processes. 
 
The annual statistics covers the implementation and operation of the Freedom of Information 
Act 2000 in central government.  The publication draws together the quarterly statistics for the 
year and analyses the longer term trends. 
 
DH provides these statistics to MOJ as required. The latest statistics can be found here: 
 
https://www.gov.uk/government/collections/government-foi-statistics 
 
DH has maintained a 100% response rate for the last 5 years. 
 

Current performance – internal reviews 
 
Internal review figures are collected by MoJ once a year.  The DH’s performance on internal 
reviews and ICO cases, in comparison to other Departments, can be found in tables 6, 7 & 8 of 
MoJ’s annual reports on the operation of the FOI Act.   
 

ICO deadline 
 

The deadline to respond to a case at ICO stage is usually contained in the letter received from 
the ICO.  It is sometimes possible to negotiate an extension to the initial deadline in 
exceptional circumstances. However, it is very important to respond to the ICO by the agreed 
deadline otherwise an Information Notice may be issued to the DH.  This is a written notice 
from the Information Commissioner to a data controller or public authority seeking specific 
information within a certain time period that he needs to carry out his functions.  Failure to 
comply with an Information Notice is an offence. 
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