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Dear Yasemin Yilmaz, 

 

Thank you for your Freedom of Information (FoI) request received on 2 February 2015. You 
asked:  
 

On 4 December 2013 the Court of Appeal upheld the judgment of the Upper Tribunal in 
May 2013, that the Work Capability Assessment (WCA) process of Employment 
Support Allowance places people with mental health problems, learning difficulties and 
autism at a 'substantial disadvantage' compared to people without those disabilities. 
This was followed by an Upper Tribunal hearing on 7-9 July 2014 concerning 
'reasonable adjustments' that could address the discrimination faced by the above 
groups undergoing the WCA. I understand that the outcome of the hearing in July is yet 
to be announced. 
 
However, my questions are: 
 
1. Since 4 December 2013, has the DWP taken any steps to prevent the WCA from 
placing people with mental health problems, learning difficulties and autism at a 
substantial disadvantage? 
 
2. If the answer is Yes, please clearly specify what steps it has taken, including any 
relevant changes introduced to the WCA from that date? 
 
3. If the answer is No, please explain the reasons for this and indicate whether and 
when the DWP will be taking action in response to the court ruling ? 

  

I can confirm that we are still awaiting the outcome of the July 2014 hearing before the Upper 
Tribunal in the case of MM & DM v Secretary of State for Work and Pensions, in which the 
Upper Tribunal is expected to rule on whether or not the Department is in breach of its duty to 
make reasonable adjustments to the WCA process.  
 
It is worth noting that, in its May 2013 judgment in this case the Upper Tribunal held that the 
overall system includes appropriate safeguards, checks and balances as it determines a 
claimant’s entitlement to benefit.  
 



[bookmark: 2]Since the introduction of the WCA we have made many changes to the WCA particularly in 
relation to mental health which has lead to notable improvements. For example: 

  in March 2011 we expanded the Support Group to cover more people with certain 

communication problems and severe disability. 

  we introduced Mental Function Champions who have been in place since July 2011 to 

spread best practice and understanding in the area of mental health.  

  we worked with disability organisations to develop an Evidence Based Review (EBR) of 

the descriptors used in the WCA to make it fairer and more accurate. The findings were 
published in December 2013 and these suggested that the WCA performed better than 
the alternative assessment developed by the charities, that the WCA produced 
consistent results on the whole and is an accurate indicator of work capability as 
compared with expert opinion. 

  we are working on implementing the recommendations made by Dr Litchfield in the 

fourth review which was published in December 2013, including improving the training 
in mental health for decision makers and assessors. 

  we are also redesigning the ESA50 claimant questionnaire to make it clear that 

evidence, particularly in mental health cases, from Community Psychiatric Nurses, 
Support Workers, Carers etc is valuable. 

  Dr Litchfield made further recommendations in the fifth Independent Review of the 

WCA, published in November 2014, relating to mental health which we are presently 
considering.  

 

The Department remains committed to further reviewing and revising the WCA to ensure it is 
as fair and consistent as can be.  

If you have any queries about this letter please contact me quoting the reference number 
above.   

Yours sincerely,  
 
 
DWP Central FoI Team 
 
 
------------------------------------------------------------------------------------------------------------------------------------------------------- 
 
Your right to complain under the Freedom of Information Act 
 
If you are not happy with this response you may request an internal review by e-mailing freedom-of-information-
xxxxxxx@xxx.xxx.xxx.xx or by writing to DWP, Central FoI Team,  
Caxton House, Tothill Street, SW1H 9NA. Any review request should be submitted within two months of the date 
of this letter.  
 
If you are not content with the outcome of the internal review you may apply directly to the Information 
Commissioner’s Office for a decision. Generally the Commissioner cannot make a decision unless you have 
exhausted our own complaints procedure. The Information Commissioner can be contacted at: The Information 
Commissioner’s Office, Wycliffe House, Water Lane, Wilmslow Cheshire SK9 5AF 
www.ico.org.uk/Global/contact_us  or telephone 0303 123 1113 or 01625 545745  




    

  

  
