Application Notice (Part 23}
IN THE HIGH COURT OF JUSTICE
QUEENS BENCH DIVISION
ADMINISTRATIVE COURT LiE7™
Claim No: CO/5148/2010

Claimant: {on the anplication ot Haneefa Sarwar)
Defendant: Secretary of State for Transpornt

Interested Party:  British Alruorts Authority

APPLICATION NQHLE

Part A - We, the Equality and Human Right= Cormemission, Appiy for
parmission to intervene in the above case.

Part B - We wish to rely on |} the attachea witness Slatement/Affidavit
EX7 our statement of case
' the evidence in Part C on the reverse cof this
applcation.

Dated & June 201 2+---—=--- .- o

Signer.- {namn\ ----- __.

position or office held ——-Semar Lawver (Solicitor'---on behalf of the Equality
and Human Rights Commissior -

(1) State full name of Claimant or hisfher Solicitor

(2} State title of party e.g. Claimant, Defandant sic.

(3) State briefly the nature of the order sought and the reason it is sought
including the material facts relis on ana icentifving any rule or siatutory
provision.



PF 244 - Administraiive Coun {Continued]

fart C - Evidence

Please see attached Stateinent of Case in support or the application to

intervene in these proceadings.

Statement of Truth {to de signed wriea pait G is compnciad)
*I believe that the facts stated in this upplication notice are true.

Fuil namen~~_--

TR T o bl e e e e 1

Name of Claimanit's Selicitor's firm ~Equatity and Human Rights Commission--

Signed -rasmon or oilice held --Senior Lawyer

(Solicitar)}-on behalf of the Equaliity and mumar Rights Commission {the

proposed intervener)

= e

To: Defendant/Derendant's Solicitors |

address. DX or e~-mzll
o -

Lawyer

B5 General Pubiic Law

and Tiibunals Team

Treasury Solicitor's Department
Cne Kemble Street
London WC2B 4TS
Tal

DX

 To: Claimant/Claimant's Solicitor's

sodress, DX or e-mail

waigh Day & Co. Solicitors
vriory vipuse

25 St. John's Lane
London EC1M 4.8

| ———
Fax,
SX




CO/S148/2010
iN THE HIGH COLURT OF JUSTICE
QUEEN'S BENCH DIVISION
ADMINISTRATIVE COURY

BETWEEWN -
THE QUEEN (on the appiica®on of HANEEFA SARWAR)
Claimunt
-and-
SECRITARY OF STA . FOR TRANSPORT
Defendans

By
PRYTISIE A MRBOLTY o PVHORITY

interested Party

BEQUALTTY AND I+ “4n RIGHTS COMMIESSION
Proposed Intervener

STATEMENT OF CASE ACCOMPANYING FORM PF244:
APPLICATION BY THE EQUALITY AND HUMAN RIGHTS COMMISSION
FOR PERMISSION TO INTERVENE

Doughty Street Chambers
Counsel for the Proposed Intervener, the oyuainity =

Human Rights Copunissior

Senior Lawyer (Solicitory
Solicitor for the Proposed imtervener, the fenainy an.

Human Rights Commission

31 May 2012
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OVERYVIEW

Tinis Application MNotive is filed on helalf of i Equany and Huin Bagdus Connssion { e
Cormission’}. Yhe Commission seeks g tsion to iarvene in those proceedings hefore the
Divisions] Uourt

These proccedings concers. the ighis ic prvvacy and freedomu Dom discimination of a large
miinoer of air naveilers wao traves tipour!. or wish o need to trave! dirough. ary of three major
UK amrports: Greattrow, afanchesisr and Unlwici airporis, FBetween (nem these theve airports cover
the majerity of uuveiling passergos, aceaiding Lo the Dotendeat {(53% of passinigers: Defeydant’s
Fyrwended Sunmnary Grounds of Tiefunee, para. AMEL po 90 of Asplcation Sundle)  The
pruceedings concern the UK govoroaent’s wizsdueticn bolwsca 2010 sl 2011 of fuli hody
RCARTUNE eniiyy ot ab those airncss. and drections i o vy the Defeavin which amonnt o the
mposition of 3 ‘ne scan, ao £ by Ge oo passei et who relusus to be scamed wing the

equipsient in question 15 ol seried Lo fiy, uad 00 alterniive o of search is svailubly),

Tie proceedings reise both sybmuwaive and proceduinl conce e 1egarding the iatroducion and
deplovinent of this cquipment, They reacu boyord he ndividual Cluoand's pamar

csumstantes and have iuphicslons B e tveiplay Seiwes fundaments! moman rignts and

equsality principivs snd wointenance of srounity at UK nestg,

foi the reasons sei vut below. tie (o dor vespentlinls alwrhie that | s uniquesy weil placed
ic essist the Coart [0 (e detferminadon of fese proewiaings, ané o “providi li] with ¢ move
reunded picture thon it wonld otherwise vbirir ™ whin vonsiderziy, the Claimant’s avsiication for
judicial review (uos Lord Hoffmann, £ Fhe Thicf Constable of the Ruyui Ulster Consiabuiniv
(Noithern Deland Humaz Righis Cruncaission intervasting) (20081 UKHL 46, {20051 1 AC 534, at
para. 22 The Coevunission susimiscines vaow how Bs salutory role as the U's votional human
tights instilution aliows it to place these preczecings i fail coptexi. #urtiier, as the Commiaon is
miradful of the wcud for interveners ¢ ‘add valua,' ra tlun duplicating submissicns of ctier
parties, 2 dref sunimiary 15 proviict bolow of spsciile lssues which e Convudssion mends
develop In greater deiail in crder to wselst the Court,

Permissiun s sougst for the Cornission to imervese 10 ths present claun Ly way of both wiitten

subiiissions and brief cral sulmissic The Cusnindssion coriins 'ts willl gness i comply with
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any tune restrictions imposed by the Conrs sueh us ¢ maximum one Lour dme o on any oral

submitssions.

The Commmssion has sought the views of tSe pariics prior to making this application (letters
attached). The Clammant's soliciiors heve sosfirmed that they have no objecion to the
Commisston’s proposed intervemive {sma? sitached) Tne Defendasts view s that it would s for
the Court o duarde upon wie merite of yuch an appilcation and rsservsy the Tight to someent further
whcr 1t sees the application. The Uefengani autvises that of the intervention is permitied by the
Court, it should be kep! to write:n subraissions or, if oral submissiops are permitted, they e no
mate than oae how in .ength (Ietter ettached’. he interestzd Party, the Briush Airparts Avitoriy,

nas also beon given notice of dus application wid hes net respondad.

HE EQUALITY AND BUMAN RICHTE COMMIESTON
The Lgualuy und Human Righs Commission is & statatory budy esiablished parsuest to the
Fguainy Act 2006 tthe BA 20651 Tt stemivory remid indicates its imterest in the presunt

pioceedings’

211 Farst, the Corumission 5 under o genarg! dotv, contimed :m s 3 of the TA 006, fo
vonauet its fuiwtions witl & view to eocoweging and supporiing the developuent of o
soctety i which {among other geuls) Toumn sights and equality ere rinpected and

proweied;

217 Secoud, under 5. 8 of the BA 2006 fue Connission has specific duties in relation to
equality and divessity, which inciude preaciing understanding of, and sncoutAging $ood

practics In relation o, equality and diversite

213 Tk, purseant to s, © ol the BA 2G5 the Crann:ission has various dusies in relation to
fie promotiva of human rights, ischuding in varnculss tose rights protecied under the
Mugran Kighis Acof 1998 (the BRATS,

The Commssion secks 10 intervene in thess procesdings pursnant to g 3¢, BA 2006, This
proviseen confers upow the Coronassion o powsr w eitber nstituie or jnteroeae s lepal
procendings. whether for judicial taviow o vibervriss il It appears to the Commidssion thar the
proceedings are relevont o « wisier i coeciios Wit which the Commission bas @ fimction. ”
Parliazaent plainly intendzd that the Jommission sioutd heve cansidersble freedomn in choosing to

2
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muaic, o mtervene m, gal prococdigs Lonsidered celevant to the wischarge of it stalosy

functions.

I ughi of s stalmory fimctiong. wud puriuuul & AU the Uommission repululy instutes sod
Indervepes I cases Teising tmporia Dues 1 szlation to souality and Muoam sigite. Tn e first few
muning of 2012 diene have glteady ool s 0 mens {cleding twe from the Cown of Appeal)
i ceges In which pavfies were fepoc e oy i Seuebiy and Dhiman Rigis Tonnnissien. Durog
A106-201 1 v Compnidasaon berveinod 1 0ver 30 cosed L 4 range of Somiastic cowts and inbuzals,
1 the vesl majority of those cases 1 ctunts have welsommed such intervemions. Fir axample, the
Bupreime Conrt expliewmiy thazled die Donuvsssion for “weil-susds b smons ou groportionality
witlen: impavias! divestls mpan L fuai..;.;;n.‘.i 9 swaacheer Loy Cosacil v Pidngek [2600T LIKSC

A%, DG 5 WL 1641, por Lure Mewsiger ol paca. §¢

UL PRESEMNT CLANY
Tins 8 & ¢l for suchetsd reviow onlerny Soae de Dotemdenc'e dacisicn, amonosd publicly i
Farlimment on {7 Tobavary 2000, 0 moguiee e sipor opeciors of Heatwow and Muwhesie
aitposts to dopley body sernumers. Thiz was sad 0 e 5 reponse 10 the steinpiea Bonliog on
Chrigtman ey 2U0T of an sl ilving wom Asuodom e Degrort (e Thosonas Day
aversted bombaig’h T now appeens Bt Dors wers Beiween O Junuary 2016 and 19% July 2010
a sares of disesticns made by the Delandany, puisuant 1o Pan i of e Avanen Sesudiy Ao 1982
3 subsequent dircetions wars made o 3V Oomder 2001 71 Novembor 201, and 5% Docenber

Hil

Tha cuniative effact af the now wonlicoiie «

{5) To regure airpon opsraiors &0 tiecluow, Llenchester and Chaiwini slopsils @0 casure thet
seousity sesnner aguiinsant 18 Cemloens an theli siteios;
&Y To previde thar wé fers L sqm gt iy Ayoved, G Se opevated e acvordancs i soth a
nedie ang 3 msgicted Cperrrionl Proiuosnt (e sosiriceec form contaimig seruiity-aensitive
farmdbios):
io} Toreguas iae et spaater o onsule sl the Usladant’s Novemabor 201) Usde of Dractics

for B Accepioble Dye of Siowmty Soweesss 1 g donalor Secusit, Fawiropmert e Toliowed

when 9 scaniiors ate nged (s Hos now veploind the Haeris Code which wes previously in

it

ox

pase for a0 LSt to-yoat pocud, Tulveas 287 Jaary 210 iad 26" Movounser 26105
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&) To irovide that & passeagar Who yoiuses 10 b sorngines’ using ihe body suenning equipmen is

not nepmiioad 1o fly (the ‘re scia pe HY policy)

The Ciaimant 18 2 wmasriod Musivs woons wig werhs part-tfioe 22 @ Guss aod pari-idme as &

tone ey for the mlovte fhiovan Piahis O wign the iitar (3 Kei‘"‘l
Gﬁmflhls..:& + reY G & GRIDITG sriman T SRS i H G e +E \hﬁ g Li!.:lg =
travel. She issusd judicial veview rrsceedinge i Ayl 2010, for prowsctive reasons. b the partics
agreed o stay proscedives whilst o cotentanion woe plecs on the fuee's Code of Practice foi ihe
Acgeviabie Use of Security Soevcors in o Avwodion Zeopiy Eaviromag, whick o el under

5 . e St e . N ey ?

chellsnge in thess moveedings  The Clatvwnt s on 15Y Docmnbar 2011 given pormisiion ©
amend her Crotads 0 inciage any ludlanss m resen o the Defeadants *no stas no 7 poiicy

corfirtaed 1 dhe terms of fhe Defandaat’s Wilien Bretement of 717 Movenber 2010 cnd e
fh

+ ¥

Tiposrihe 2011 Amgaded Grounds idated 14

Divcciiins 1ssoed purscant 1o e 1907 Acr

Devembes 20117 were lodired® wiih the oot on |9 Dwesnier 2611

W the 147 Dacewber 511 pleadiogs i luimare challeapes fovr decisions/ asions of the

Defesgant:

{a) The intzodudtion of the aserim Jode;

hy The pagoing ase of suek Seaners wf Heasheew, Garwick @ Menchesier atrports, on ihe
iy of the wnerim Coge ™

v G and 29T Anr A0 directions

{e) Tbzissuing oy the Defindant ol cha 05
{d; Tl Datendsa:'s decizion as sor out i hor 217 Nowveniser 2017 Wiliicn Statement aud e
- . o " E a. £
directions o 3° Deveber 2011, 1w cmifirin and cosniee she o scun e fIv” pocey.

“he Tledman: bas e prousds of ennikage

{i Broaeh of the rigat W privacy - vin S gk @ BOLEL and the Data Tromerion Aot
1898 (2P A"Y,

{1 Broachk of B taw {devtsions said b wis viecs Articly & BU Repulation 300/2000 siid ia
viglation of vhac #03 Charer of Fundamenisl digbis) g

(ni}  Fwlure to comply with goneral sgquabiy dudes vnder 5 70, Reces Relations Aot 1976

-~

Ny Mactmipation Ao, 1905 [DMDATL er e T84, Fen

HRAM, s 394 Diseh
Disedrnation Ac 1975, or slace 5™ Ane 2017w the public sector cousiity duty ader

. i I e I O LA EYPE ¥ oY
5. 149, Squality Act 20500 BA 18I,
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4.3

Tne Detendant strvogy contesis wif (ree gronnds of lienge. iu Seivoary Arnamicd Grounds of
Defence dated 75" January 2012.

JQemussion was pomed By My lustice Viyn Wil on 8 May 2012, He deseribed
Defevdait’s Summary Grovnds &5 "o poweini document™ but nonetheless concluded that the
permissi o dresiiole was passed, Cespocinlly givan e very unguriant issues which are raised.”
{ic divgeied that e subslanive heanng should tuke slace belore the Divisional Court i the

clircuiuslances

PACKOROLND T THE S ORIRi et S AT IR TR PRI B BT ) AT
EACKGROUND TG T PR MRS S INTLELLET IN THE PR 4T LLAINT

Cwver the past two and a 421f years from the o) of the inraducdon of sody scanmers i UK
airporis, the Comunsgion has axprossed bl whstove and proceducal comnorus. subsionnve
coucerns fogarding the right 1o piivecs, gud ihewe Beiag 2 sevivts h of direct or indireci
discrisngiicn i e aaplemerdation of the teciinology; sad inucedural coneerns regarding the
Defeudant’s decision munang. the abesice ¢f 2ny consniiation or detaled analysie regarding the
privacy and equakity impact of these Jedfsicus ot e valy stuge, noor o the Liroduntion of the
anizrun Code, and e consulislon grocsss. Tie Comonisian has congistentiy srgued that thers we
inadequate safeguards 10 gusiiiios prosection of tie sigh! to privacy. ciure respest for 4 idividuals’
dignily, and avold votential dircct o vudivect discrim ndon A sums sty of the viunission’s

Invoiviniiani m thuse tasues dnce Janudiy 2610 Js provided below,

Foliowing e Chyiaiwy Day atiepisd buibing in Deoumber 2008, the then Flome Secretary,
Alan Jolutsor WP, wovounced ia i House of Commnn: on 59 January Z01C it the govoninent
mwiled to introduce body scannis a3 sliport securite cheelpens in response fo A peregived

1LeTeasEs terroist (evat,

The Chaw of the Jununission wrote to ihe Home Secretay by letter dated 4% Janvary 2010,
outiiring the Comunission’s witial concurny regarding body swowung A covy of the leiter is
attachied to i asplication. In swmoory, e Chau oxplecued et winisy the Cowiossion
fecogmses the urgent ueed to take offsciive depy (o piotect agansl terrorisie and enhance airport
seciyity, in the Cannismon’s view sifecive srunier-lesunsee nelines and practices must be zon-
disciiinfiatory, fally respeet huoui aights, and vant ‘o vnhance. raifier fhan damage comuunity
relauci . Cloncurn was aiso expressed regardang the Liuly aeguitve impast of the hody seanniag

aroposals ol wndividuals® dght o privacy, putivala’y raembens of groups suoi: 83 disabied seople,

L5
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4.3

transgesdessd pecple, curldren, wornen and sarisin ewiigioes groups The question of srofiting was

alse ruised. This fefter wap coed to e Defondam, he Seaiatory of State & for Tvansport.
: Y Sy

By Yotter dated 12% Fetvnory 2000 rfes erashiod), tha Comintssinn weme o the then Sevrelary o1

Stave for "Lvansport, retizrating eopserns wyarding the nircénction of body sormmers, questicning
¢he w1 wiich (e decision pad Tenn ranlied, and e cusing onnoerns regarding the abgence of
sefeguards to casure Al lae Syiom wemd Gouraied o opructiie, iooa lowful St and uop

diserireingtomy manney

On 23% Marels 2010 & public sonauiingion wms lpmaked oy the Defendar: Tles was accopanisd
by ar Equality Inpav: Asvosenen:, atzo doved 26° pdepo 2010 Tee Commissson submiced o

reanonse to thiz consultauon, whicl was gobicsl of the leoh of waforrsnns 3 pronided in e e
{Code anowl the manmer iy wotell e wee of body aetncms 5is n e ‘.mp’er-'&f‘rﬁed ana inouitored,
ovd the leelk of rolust squality myacr assesaing of tha Zatemm Code and tha aoel deplomment uof

e o oung couipiaest,

ihe conmitziion perind war pmnethy dus 0oy eyl W10

!‘,.

fag MOLG, but was sobsegaently
extendad to 16% Tuly 2010 (e ke aceounr of e geocesl vierion]. By G uee of diwtaog of the
Dofendand's bummary Grovnde of Defener oo 27 Tavusry 2011, forse £ nroniss lats, there bl
oeen n6 resporss from the Lietodan w e consuliating, atliough i wase wad hat G dun
Seorvtary of Swae, Philiy lammend WF, was “vsrrahe conndorng [ikel rasponves and faasj
planring 1o puablish o formad response w207 (Garmary Geeusds of Defoser, pae. )
Following & vhatee of Seeretary of Siar on 19 Dotehe 361 5, 16 the piessa jnoembent, = Writws |
Staleinent was made cu 237 Novenber 2008 She staed izt the responses 10 $he sousulation had
now peeo analysed, emd cutiined the worimuation a7 thy 'ae scan ne Oy" poliey, DBirocdons warz
made on 21 tloverber W1 and 7 Decombor 3011 wiich contfsmed thi nelicy, snd attiched to
those Divortines wis the Code of Fracice. to lunger dasuiibad as ‘interins” althousr th sy mnilar

tewss 1o the fatests Code

L1 edasn Bom e 21 Neweanber 2001 dimstomal siatemen thai (e m sy 61 e cioe €.000

Tespon

seg receiven dunng i consuliation poriod wore eotics ol tnds pulicy:

“hinsi respovgas i the cosediniive axprans e -z""camfarc wish the 1len
of haang en imwge of chese Dode canvir g For gralviiz, god ey
radicated el — f selected i o Sacpiit soni < Miey wouin prefer no
aps Jor an alieranitve wothed of Foirgve gonsocered dhis
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cerefuliv. However, [ have Jovided agpinst v, on secus ity nperaifonal
Gietk privaes grotinds "

Thle conewr has heen reflected in conuiunicotions Tugwerdiig body scanuers received by the

ermatssion frow soncerned menthers of de pubtic

THE PRUPDSED INTERVEN

The Commission wishes to intevene 10 sssist e Drvisionn | Court an thoss proceedmgs In
conformaty with it stetatory oblgoions onder saciion: 8 and ¢ of the 14 2006, this will inciude
maoag suloissions oo broosder Lt culds and cquality issues Hiaa those 1aiscd By he
Ciimant’s cwn particular circumstenves.  However, 29 noted anove e Uomission seeks
permission only to make brief oral submissons swf & conint w0 comply with any e restrictions
witich the Court congiders it appropitate fo impose; and 0 goy avent some of the broader issuss
Liave becn wuched upos i the pafes’ seiadssions (o date - e.g the npact upen goups other then
idustin woons are rofied 1o in e Claimand s Amended Crounds {see e.2. saras. 48, 30, 5i.
Far these roasons the Conimission dow. not consider that its antervention wail cause case

ranageinent di toultics For e D anst Cous,

w Cosamission’s submissions & ey o be i broad cgreioat wit the liee grounds of
¢inaienge advaaced by the Clarmant, vunely vreas ot tie g to privacy, breach of EU law, and

T

fadlare to comply with conalily dutivs. Lo brief cutine, o Cuminission s piticipal coacer are:

@) the pracnoe of bedy stansg pacts gpon the night to privacy nroteoted by Asticle § ECHR,
and e protection of Cpersunal dutd’ agd seoodve personal duis’ in rhe DPA The
efupmendt s use has A poteniielly grealsr impact upon certoin groups, and theve are jarticular
concertrs in relatien  eifla protechon wsucs  The Cumiesion is sigluicenly concurad
regardang the ntrusive smpact of thoac inersures on 2 wids range of peoply, sud notes i on
the Detendant™s o evidence tho slfecied unparis process the majoiity of tie wial number of

LW aiv ivaveliorg,

fu) he policies and practices challusguu w these nrocsedings emount, in fhe T oaission's
suomission, 6 ae unjustficd eloopovont of the vt t¢ puvacy cnder Anicle 8. The
Corumussion ¢oes not copsider that tue fnfingooiomt 18 recessary. propenionate and non-

diseringiony.



{£) The Cunmissioe is of the fiem view thit any selection vateria for body scamning or other
enhanced secanity nreasures mus be o tie basis of s specific, evidepee-baved assessment of ap
individual agains: snown risks. rsifer than any riseriminatory o1 stersotypicai srejudices. The
(omamission does noi hebeve hat e'ther e futerim Code of Practice (1n place for a 2-year
pzricd, from January 2010 - November 3011} or the current Codz of Fractice (dated 21
November 2011) provides sufficient deall or goidance (o protect agoinst unlawful direl o

indirect drserimoinaton in the soecton TTuCess:

(¢f) Tie Comnussion has tot seen sudivien: cvidensy to comosstrate that the body scanning resgitne
bas been implemented i commiianee vk the puthe sccror squality duty, and has ongoing
concerns (expressed W suvecssive governments and e Defeadar: since january 2014
regarding the absence of safegumds and ! or & vroper monitoring meerkamsm to ensore that the

deplovment of this sechuology w non disermitnatery in prachice.

53  ‘The Commission is mamiful of the need for imenvencrs o ‘add valie,” rather than duphicating
suvmissions of other nacttes. Thet= are five weys in which the Commissior intends to develop

submissions beyvond those advanc.s o date by the parties

520 Tiest, the Claimant’s Awmeénded Grcande of 147 Devember 2011 continue to focus upon
the Inserim Ceds ¢f Prastice, istiodiness in January 2008 and in place umil 20%
November 2511 (Garwick' and Manchewer” sirnorist / 4™ December 2011 (Heathrow
airport’). The Commisson will movide detailed submissions conserning the Cude of
Practice, nu wngen deseribe as tinteim” hiough deafted in very similar ierms to the
Intornm Code wod in mavy places & vertatun ropeat of the Javwery 2010 document. The
Commigsior will subint thet the addbiousi srovisons contained m the new and
apparently final version in relation to privacy, Jata protecuion snd selection criieria il

to et the Claant's rouands oF challenpe, or tw concemns of (e Commission.

" Dirgc i fer i gt L rater of Geewick rpori, snder the Aviaton Seourin act 1982 ralaring fo Secriv
Scarizncrs 200 0. ated 21F Moveniver 2011

 Congerlidatiot Divestion (No. 51 1o the Aivport Lineraror of Liane hesier 4iepoit under the Sviation Sccurio 4it
1982 5o luting o Secrerry Scivsacrs 2007, daved 217 Movesber 2005

Y Davection (Mo, 3) o the sirport Opreater of Hewhwow $ipont wndes the Avistion Svewity At 1982 relutiag (o
Srcure Soanners 2007, dered 5% December 2001
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Secomnd,

approaches 10 the fssuss raisnd be (e uss ol

coBst tur Court 5 relaton w

cuea YOI

as is evident frons Haropsan

ranssom ‘.'Egut"c or - ‘-"‘:ﬂ.”ﬁ‘ﬁ i .

Sumendse Arvounds to Ronih Arvories and

provizions whahy & priuciga oy cbouse oo alisistive Sem of €0

check (2 *put dowm” searciny W o/l w wnd g e Wodergo b

Sirnded Srounds, 14Y Secenibisn i

of such eguipiiont sz alse ltae

= , .
France, Laly. Guruany, i Aawiiba,

epezanoid orovedunes ol seasdin Sy, with dllens

Cavil Aviation Auhority Loseathsed
manih tiel, primanty due o piles
discontiom: their nse filiowing 2 six
guthoriics isvs igguin :h.-. ik o butly e
tiar isy waolare euiical wimiple cogvinl
ihe Covarission’s soriparss
seaniing squipment doployment 4
nsdivtions:
{a) Sy subsantive Gl e radosed:
(B

\‘") Whetar aleriazives (0 8 ety sou

305 ot

Oparation of arport-speall rinks el

(0} Consaligtion: and (mpant asstosnsents:

(Y bdoriioiing and governanoe:

{1} Use oi prvacy-g0wnoms foh

Mhard, U Copwoission’s sabmissions

potznil

ikiy
i

© diseririneicry mpect o
dizabled people; wonigeidersd poonier

i
Spdara

traditions, inclading Crlodon

Apetioy's GSA on hony son
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Lars, duly 20:0) ame Cutholuagm (im by

Comruivsion inicaids to providz a Grewdor comparative apaivsis of
Wiy scanners  Cuimparatiws anaiysis can

superiionality undes drtcle B(2% w0 parncular,

. Tor emamyple,

i laimang’s

Cuosda, and wm mueuiss dieir ‘on out’

aced secwity
38457,

snigsicy also notes thei farmal prals

ody seuntig [Barus,

{eficiiands,

& peichwyoss of wifferent naiional

vesuly, 0 Eooland, o example, he

BLanining agwmnget after #n (8-

anil in aalv & decision was aken o

it is plsc understcod tha: Laubal arpor

wis st the Tocates’ sivposts on the bams

sy cuiiee

s gspechs of Sedy

son law, B and Council of Burope

1 ATTRARTTER;

i a0 1a what Chivumstanoes:

128 mei other safegaards

will adoress the paruculscly tniusive and / oor

Muclio women, including
veeply Luse fom other religious
e BU Yupdamontal Rughts

¢4 of public
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conceaied equipment, soeh ag bronst implanie or eolostomy bags: ané ohildren (whose
righs to privacy is also projected by Anltele 16 of the UN Convention on the Rigits of the
Crald, UHORS) and for whoem everific istues may adse unfer the Protection ef
“hildren Act 1978 rzpatdivg the ersesion of images or pseudo-images of aw'e shildion).
Civen the revelation by ba:ly scavusing aquigmment of aspects of Lo hurian person usaatly
rensrved for the wivaie sphetz ~ inchiding fhelr deiziter body shape cuiline, sexmal
organs, defiberntcly concecled phisica: foatoes and medical inforreation, of panicular
songern to the whovenzed eroups - U Commission considers the Defendent’s
subiaissions s the ~Poct that sriole 21) s not even enzagsd fvares. 16 and 17,
Grounds of Rusistance’ te ¢ wholly unsustaina biz. and inten:it to robustly challenge thie
wobeait that the case of PG ond JH . UK (2608 46

HHRR 1272, conceriny the wesiocing of pubticly viviole activiiy by individons in

aspertipn.  Tho Comsrsann will

sublic place, i3 pleiniy deinguababiec Ror fw presen! situation, and O Defondant's

veliguce upon it ipars. 1Hi45 Uronads of Hesletenos) w2 mugplaced. Unlie 26 i A,
ov the | mad] v Austrie scenars Un which ¥ienpe polree ok z::’-zor’ogrﬂ.phs i pubRety
visile acliey, i the cowse of & pullic dunonstration, it » public phace. Comun, Rep
19% Bimy 19945, the informistion isvesisd vy and lomges produced throug!, body
WATUE NeCessarLy COBeu asprits of e homan dady Gidden Tom view, aud these

cdaes have no real sulevancs in t:t'-.aif:rSf'-"i:”; whulhar or ot Anicis 8(1) isengaged.

Frourth, the Conimssion inrzeds 1 sunke submissions regarding 2n inhereat confradicion
in the Defendant’s Writicr: Staement of 217 November 2011 and thw jusiiicsilon for the
continuatioa of 18 ‘0o scan a0 fiy” selicy. The Defendanc siaies on Ui ons hand that

e vagt mejority of pussengers. [ given ¢ cholce betwern nody sceaning and arn

attormanve form of search, would chopss ine bedy sean

i

“V have condigercd covsfuily whether thuie are glivinative
sereening wmedieds wivek ought deliver eguivgient fevels of
SeCurHyY 16 4 Seeurti Scon, A fuil privetr Sedrer - imwdviag
the logsering pndi romovel of cluthing o the preseme of
secpriey siafi tn g privide room o woula delvver o ragsoneble
level af ancwronce, Dowevsr, [ beliewe they this 4y fkely fo
Pepiasent ¢ grdaiwr NHrusion of priwace A 8 JeCuiiiy seai,
and et necrly el passaegsrs, I thev fullv iadertiand he
provedures, woolid b il Mr{ i mps Jar this aliersailve.”

Ry



>4

She elso refers to the Soveramo o anly boing aware of 12 refusals o date, out of
over a :vilifon seans, Howéver, on the ober hand ghe goes cu to sinie thal he:
rejection of the provistorn of ap slfcrnative :s based on the significant operational
disrupticn (diversion oL waesd slail frua ine main seurch area, longer quencs,
and so ony. These argunents directly sorirnsial gach other: if the objections are
considarad 10 be lkely t¢ oo mendimal, and G wwnzers of passengars likely to
choose =4 alternative 1o rrs ho: 5 searck o o.alisble are considsred to be muiaimal,
it iy irouonzl 0 go on e counciude Dt there will be sorious operational
daisiuption cavsed. Tins, again. goes o ke question of proporticuality pursuant to
Article 8{2} ECHR.

L4
Ly
=3

Figth, and Smnally, the Qemmiagon has concois pegardng the Uclendant's
characu auen of the testiciions wuosed at e Gvoc airports es being imnosed by an
vccuprar of private proparty DU £ T ol law Tgin i 1pose coudlu Ui Upon
visitors, The Coiniimor asrias wib dwe Clilmant's coriticsin of thus as a
misgharects s 3tion of the concext U wlvel e Tesinci:ons have heen irposed. and notes

P ]

that the corv Best sentence of (se Lhowondant’s Baemmary Greal

® indeed recuymise that
her dentions “regidve 7 e welevast 30 o operators 1o Jepiov dhe scannii equipment
in the oo peesceibed vy e Defendans burdae, the Comnission vuniiders that it
nay be of assistancs 10 e Crin o cobsder fae case Jaw cono g opvration of the
BRI dygis on privais sresmisos, aad the giodual shift over the past cecade away from
the approach in Appleby v. UK {1000 37 THER 782 {eonmuang (he right i protest in a
privaiely run shopping conus — which e Collinssicn in any event cousiders o be

distinguishable 1o L prosed coeng,

in suinmary, the Cosingion respaetfully submars [t it haz 2 dislinctive role to play mn these
proceedings as the UK's geuonal Sorai sghes stinatio, and given its pravints involvement in
the issacs. The procoabngs reise issces winch beve goperal Logptications for the upholing of
humar: 1ghts and equality prisvipies, and for public comfdence 12 the Goveruneni’s security
measures. The Counaission is 3 & vnigie gosition 10 assst the Tourt I relation (o humar rights
and cyuatity issaes arising. Further, 15 the (ve rosnects duiailed above {para, 5.3} the Commission

can aid real value (o die delailed subouigons already advinged by the Clanuant and Defendant

3]



55  For the above rcasons. the Commission secks permission to intervens by way of written
submisstons. supplemented by briel’ oral submissions at the forthcoming hearing before the

Divisional Cowrt.

R
Doughty Street Chambers
6 June 2012
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Tha R For Aan Johnsen MP
Itome Secreiary

Home Difice

2 Marsharmr Sire=|

b N

BwWiR 40F

S ref TRIMBOST Jannson
Pate 15 Japuary 2014

Dear Alan,
Re: body seanning, privacy and protibing

| =rm writing (@ you regarding the Sovernment's proposals to infradice
body scanning eduipmant al girparts m respanse to the racent len orist
attack, 85 annoynced by you iy the House recently

Can| say al the outset that ihe Equality anu Human Rights Commission
resognises the significant threat posed by terrorist activities, in particular
in relation o air transpurt, and the reed for tha govemment to take
urgent arnd affective steps o grotect the fravelling public. W= are surs
that the Gavernment shares liwe Commissiop 5 view that counter
tarrarism policies must be justifiabie. nan discriminatory, fully respect
numan rights and'wark to ennance. nol damage community relations

The Commissinn hias 2 formal statulory remil to prormote and protecy
human fighls i Britati. to wark towsrds the shiminston o discnminatio”
and 1o gromaole good velatians Fetwes | goaads, W ot ihal conceims
heva bean rased. toth m tha Hause and sisawhers, nof [2as oy
veirself a1 the mpact of these measures 0 panicuiar n relanon to
privacy nghts and discriminancn '

Equality and 3 More Lentlon Bhets Tel: 0203 )7 0235
Human Rights louley Slre Fax: Q207407 7557
Commissian Londorn 5k 1 kG infeFagualilyb armandg s con
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Commission officers will b happy (6 talk 10 yeur ofiiciats In the next few
days to discuss how best we can deal with hese Issues

Yaurs sincerely,

—

i e s 53
AL

Traves Phillips
Chair, Equality and Human Rights Commission

IHe Mt Hon Lotd ivdorils, Sscretary of State for ransporl]

o
Thie Rt Hop John Depnam MIP, Sscretary of State for Communitias
ant Lecal Gavernment, '
The Rt Hon Harnet Harman QC WA°  Leader of the House of
Commans 'Loid Privy Saai 2nd Misster for Wemen and Equality
Equality and Anvore Londa Rvesits Tels (2207 ¢ 7 8239
Human Rights  Tooivy STreel Fax: (40 /07 7557

Commission Lohgun SE1 2jk infoEegquatylwmanrighs. ool







ey

li

Human Rights

Commission

=
c
L
)
=
n
-
g

equa

i
S

W

imr MG

¥
Le' i’\?‘b'o‘

;v

o

real

4
i

Le.

ok

Faautd

[
LS

{

=
=

o
C
w
2
o

I

{}

L
3

)

)
o

¢ at He

~
]

=

it bod

=

e f

amm

S0

g
s

e g £ g
SRR

o
= Nl

P

T TN

i

‘B

-
k..

d

b=

=
]

LS

GYEIT

f e &

e

i

41

A4
H

,H.

e ¥

€.

c1i4

I
PR

4

dhnd

e

T

Equality
Humar



P

the apparent absance of

Cep iE o e ] ;
H e #‘-w's‘-.p il iu\d\ridl 13

3G Ezas seiious d”rui’:ri&:
om pii% wm the

feat by seiting out
s i. TGS UONGerns

ne Cornrmission i [PUEHY
,.;.euz ards 1o ensure ihe vooy
and non-Grsartminalany 1
el the decision s roll i

iy, 'y () TR P .','
h&ﬂv Vf r i}"“al ¥ ’ ?i‘.’s;’n-n:i-.r s i,}| = T

i

7oamd Fie o
W g -“;.J_

the Commissio
are aouiessed.

{2
o
7

on compies wiin the

Lons Aol 1875, ‘{ht;

TN T =] e
SR b |

Tk "":.‘E' gl ™~ A I T ; wes, I HTete
u}ex -:S ,;,Pr“" ! ll.-iv.lu. H f'&\, S b ek EL e ) n‘}t :'".“ i“; l(”’ ~"¥’..e iw’i’:‘ix,
fnese dulies 1 1@ performance of his or her

wunenons = 10 f_.‘., VG
diserimination
raiations &

[ 2
Grial h‘-

FEsey 0
il Voo

SOWBEN M

e zliE ek gy P
i -,,-ﬁ,;..,.;;;[:,‘; H ki ipdelasn

YRR e T 4 Wighngte, il
|EsUre i

A oYk
F oneray ST e

i ol
NEVS L!lfullm.u WSS QISUTIMINAINNY G

B ;r....":}:" f‘.’n.',jr'.rt

f—f I-:l‘r".".- l‘,}ul4, ‘-JC.'

i t g ™ i
BOALL NE mcalGng o

,’qllrtl ’..3‘1. LR V % 1

f s 1;‘4.’}4;"

i £ ie e
'-.‘\-f ’-'-!I 3 E%

J iu"‘
oy Elsu-

¥ iz - - - o B e
o has not me e SEIGURON Lran
1esdicnis el maaev gty napt il Py (e el i
UG BEGL bt .w}i«\.ﬁ-.ua, WY L LRI T L 458 R

However, we sonskier thal
I o _-". 1‘

" & e
GElNOUE ﬁl"w"’ﬁ‘ -,-ub’ fra Lif,

| ] =~ i
ST LAt b
ER I O B EE R

Vs T
f EJ};QF‘ i




i;*ans;:sar'arms and '%cf::- nwch $
diserimination fur §

The Commission considers thet greater apennass on ;
Governmant is vita! o u::.":zc*rss;r:ﬁ*@ maly how s intend r* 3 0 comply with
the law, spacifically within s iramewark of iis et)uai':z'v—:.f* andg .,;,mm righis
duties, and o ensure appropriats @ frangparency in the

roll-out of

he use -\ By scans

P ailach a more delaiie
concerng and wonld f.“f-"‘ ‘ Py 1o
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suppnrting the development of 2 secisty inwhich (among other goals),
Anman fhts and equality are respected and protsctad,

o ipyadition, the DHRC has specfic staturary dutles iater affs-
To gromots undeestEnling of the lmpar ance of =quality 3ad diversity,
Soeurage good ractice in celane G0 ity and dlvarsity, and to
2efarde 1he aquality enacurent. « 1), 2008 Ao This case wonld
arovice o wieful oppoviunity for the Commissinn 12 conduct its functions
¢ ensyre compliancs with equalities lagulation

Batkground to the Commission’s Interest

1, On'S lanuacy 2010, the then Secretany of Stare forthe Home Department,
Alar Johinsan, announcad [ the Moyse of Commoens that the governmen
intended to Introduta body scannecs o Uinpo sacuiity checkpelints in
FESpONSe 10 Yhe fzcn:éwed ’:'l'll'.'.':t:'-_':i* [0 P thieat &f 5 !.!_.‘.Hﬁi'.l'sl--illtél‘.!{ afler
the atteinpted Sombing of & plare 9u 25 Ducsalne 2014, |

L Thi Chinr ot the Commission Wrole 10 Alan Iohnsan by letter dated 15
January 2012 cutlining our conteimy sbout pady sanning. The letter
explzined that though the Commistion recognises the urgentinesd to take
&k sffecthvs steps to enhance Arpon security and protect against rerronst
thraar, o be etffective, counter tervorsy polices and practiges must be ron
discruninatory, lully respect human rlghts snd work Lo enhance, not
damage, cammumty relations.

1. The Commission sxpressat! |t concam that body scanning proposals were
likisly Lo have - negakive impact an individyals’ tiiht 1o privacy, 2specially
members af partieular grouss inaloding alsnnled peepie; transgenderad
meonle, chldoen, wieman and (eifgious granss. The letter also expressed.
concam about the potential wee al orohilling

The Commissicn alsowrote to the ther Seoretany of State for franspont by

letter daved 17 Fabruaty 2050, which was made gublicly svailabie along

with Counset’s advice The lotter referatad ow cantinuing concerns abaul
P

L




the introduction of body scanners, porticalsi iy the weey in which the
decision hat beea yeachsl, 40d the (a¢d of wslsguards that had feorn
introduced to ansure thial e syster poperaf=d, in pradies ina (£
{air-and nonliscriminatory manne:

The Cammission submitted i reaponse to the Department of Transpan's
taﬁiul'mﬁ&n on the Interim Code of Practics for the use of bosdy scanners
The suSpONSE WeS critical of the fack of infoemation provided in the Intedim
Cogte of Practice aboul the manner in which the use of body scanners will
he impiementod and monitored snd the lack of robust equality impact
assessing af the Interim Code a9( 1he sctual introdiction of the scanners.
These cancems relmain

The Cammission 1as -=ceived & il of dommamicesin lrom conesimen
menmbers of the putbe sbaur the ue of body scanna=ly, parsicularly redaling
tobiesch of privacy

Key Issues for the Commission

-

1t conformity with ts statutory chligations under sections B anc 3 of the

Equality Act 2008, the Commission wishes (o intarvens to assist the Court by
making submissions oy tha broader issuss relating to the human rights and
eyuality issues ralsed by the use of bedy scannars and the UK Government's
Approach 1o thase Issues, By wiy of summary

I

Tie Commission is contsined that the practics ol hody seanning inpactz on
8 prrson's 1R to pitvacy uhdes Arlsie B 6f the Humen Rights Act. Tha use

OF desinhars inay have portecriElly goacler Impncton c20Tom groups. for
pxample transgenderad pacple woman (particitsry wimen of certain
rellgiong of of certaln Weiefs duch e Musin, women) ana disabled people
Thare are 2iso partiuls concsims snaand ghinbd pmtemim-.nswéﬁ

. The right ta privacy ts not an absglite fght, but any infringement must b

jpestifled secessary and proparlionnta - and non diseriminarory. Wi wnbld
arpue that the manner in which the tudy staners have besniintroduced,
and espects of the scaning technalngy (ksel, do Kot amaurs (o an
intringement that s proportinnate. necessary #nd non-discriminatory in

}




lation fo the fght to povacy Th Grwemmant's continuimge crﬂu:.m o
deviate fram a'ne sgan ne iy’ mollcy ealy servet 1o comacustd conesrms
d_I:HJUt the Govamen’s dgornge Ly Loty s anining

%, The Cammission fas consiitent ly Lrgued That thers 5 not sufficiant

[prapchion i the Surranl madner fo which Y seanners are deploved to
adequately quaraniae peopie s prouamy

- In ralation 1o saledtion oriteria the Commission Is of the firm dew that any
salaction for body stanmng or othes enpanced ssciirity measures should be
i the basis of a specific 2videriis based assessment of an Indhvidual agalnst
Krown rlsks, amnsd not an thie busis of dscrimination nr stereotypical
prejudices.

S The Lammission dogs not bellsve inge the curient Cade of Practics provides

surficient detail any guioance i e of avooding potendiEl dhant o
indlmect discrimination m reEtion 1o i he s=lesthm ormvass. The Commission
Is significantly conderaed about he lnkissivs cogdfor postntisily
discrimunatory [mpact of 2 Wit range o people,

. The Commissin is contarmed thar any perceved discriminstionapainst
particular groups may have sn adiverse effect on foad relations, in
particutar on thase of differant reciyl or celiglous groups, We are aiso
conrerned that there ks not e proper manitaning mechanism (o ensure that
this is non—liscriminatary w practice and 'we ara ver to see sulficlent.
evidence that the body-scanning regime has been implemeanted in
complitnte with public sector snuality duty obiigations,

T‘!P'Eummisiun 1% I 3 Lnigue position 1o sa5ist the Court by providing =
rORGEr COrparative aniilysis of Jupreaciies 10 1he wsues rased by the use
ot bﬂdﬂ SCANERS T0 animtermmtins! cuniies

Copclustgn

The Commission has 2 distincive part to play 1 Such proceedings a8 the
National Human Rights Institution s tha LK This case calaes Issues that

reach beyemd the Clasmant’s particllar arcumisianc2s aodd have
implications for upholding findamantal human rights ang eguality

principies. The implications for pubidic confirienca in the Govarament’s

A
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» The Comnwssion s also under 2 gereial vty tontained Ihn.3:0f the
2006 Act, to conduct its functions with = view 1o encouraging and
supporting the development of & sodety \n which (ameng ather goals),
huran nghts and equality are respectan and protected,

* inaddition, the EMARC has specific staturary dulies inger alia;
o promote understanging of e impartgncs of 2quality and diversity,
encourage good prachive I rel2vinn to sunality and diversity, and o
eafarce the cquality enasteniy L 81), J006 4ct Thiz rase would
provides 3 wefl Hppomamty e the Cormssion tegonduct its unctions
Lo ansure comphidnce wirh enualites lzgrsiation.

Background o the Commissien ¢ Intarest

L Gn 5 fanuary 2010, the then Serretary of State far the Home Department,
Atan Johnson, announced i the Mowsa ot Cogunons rhat_ the governmeant
mtenderd tointroduce body scannecs 3t 2 pder secusity checkpoints in
respanse i the prrcgived increase (o the threat of a tenorist attack after
the attempred bombing of 2 plene oi; 25 Dosember 2010,

z. The Chair of the Commission wrote To &jan Johnisen Uy lettér datad 15
january 2010 cutlining olir concerns sbout body wcanning. Tha letter
gxplalned that though the Commiigion recognises the urgent nead to take:
all effective steps to enhance alrpor securry and protect against terrorist
threat, 1o be effective, colntar tervensm poucies and practices musl l:enmﬁ
discriminatory, fully respact human rignts, and work to enhance, not

damage, commupity relations

l

The Commissian expressad itx concafn that body scanning pronosals were
likely 1o have & negative imoact un indivduals’ right to privacy, especially
members of partlcular groups incluging disanlad people; transgendered
pecple. children, women ard relignw gosurs. The ttes also expressad
f:;ﬂﬂ[jEfﬁ e:n;:_ut‘the. potential uge of gy
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i

The Commission also wrote (o the then Secretary 6F State for Iransport by
letrer dared 12 'F'éhmm'.- 2000, which wss made pablicly availabite along
with Cuunselfs advice. The [stter reiterared aur continuing concarns about
the introduction o body scanners garttculany the way i which the
decision bad been reached | and the ls2) of sifeguards that had been
introduced 1o ensure that tha syarain e gperated. in pragtics, in 2 tawiui,
fair and non-discriminarory monni

. The Cotnmission submitted + respansys to the Department of Transport's

corsuftation on the Intenim Lode o Practicn for the use of bady sesnners.
The responss was critical of the lack ot infarmation provided In the Interhn
Code of Practice about the mannet in which the use of bady sanners will
be implemented and manitored and the lack of robust aguality frapact
HASESEITE nf the Intarim Code and the arlusi infroduction of the scenners
These concorss rarmaint

The Commission has iecaivied & numbe of Hininications from concamad
members of the puislic abiour the gse of body scannes, fIamiculany reiating
Ly brezch of privacy

Rey issues for the Commissian

- In zenforinity with its statutary shligations undar sactions 8 and 2 of the
Equality Act 2006, the Commissian wiibes to Intervene to assist thia Court by
maldng subtnissivns on the bronoes issaes ralating to the human rights and
squality issues raised by the use of boty wannen and the K Governmant's
anpranch to thase lssues, By way GF surnmany

The Commission |5 caineaired Mt T Loaaiie ol ady s aimnitg smpacts o
& persan’s right 1o prieacy undes Ariess 3 or he Vomas Rignrs ice The pse
of scanners may have patentisily greater imeact on ceain groups. for
exampie tarsgendareo peopie waiman  Ipanticularly women of certaln
retigfons o of cermain ballets, such 45 Muslim womenl and disabled peopte
Vhere are slse partlcolar concens araund <hitd protectlion szuns

bl




affue it the mannet ih which the body scapners have heen introduced,
307 @spects of the scanning 1schnaleay #zaif. do not amountto an
inftingement that is proportienats necessarv-ang naa-discriminatony in
rglation o the npin- tagrivacy The Govermvment's camtinuing refusalim
deviate froma 'an sgan no Tiy" policy sl g to compound concemns
abaut the Government s apprasch 143 Loy seanning

|

The Compussiun has consistently argued thak thiste 1s ot sufficiant
prataction i tha currant mannse ia which ihe scanners are deploved (o
adequatsly guarantee people s srlvacy

4. in relation to selection criteria. the Commussion is of the firm view that. any
selection for bedy scanning or other snhanced security measures shouid be
an'rthe hasts of 3 specific evidence hesed assessment of an individual against
known risks, and not on the basis of discrimination or SIﬁIEﬂWpH:ﬂ
nrajudices.

th

Ihe Commissing toes not k=lice U tha curmant Code o1 Practice pravides
scient delall s guidance o o of avoithiyg petentisl direct oc
indirect discpimimation intelatun 1 tle selaction process. The Commission
13 mgmfﬁ.antty congernea about the Inuusive and/or potentially
discriminatory impact on a wide range of seople,

6 Ihe Comimissior: is concermed that anv grrcsived discrimination against
particular groups may have an adesree sifect on good relations, in
particuiar on thase ordifferanr racial o religious groups. We are also
roncerned that there Is not a proper manitoring mechanism toensura thpe
this ki non-discriminatory I practice snd we are yat to see sufficient
svidence that the body-seanithg regime has hean implementad in
compliancs with public sattor equakty dutv ooligations.

bl

I Commission 1§10 & urigue positias 19 <asist the Tourt by providing 3
braeder comparative analysis of apuraaciies i the fssues raised by the use
ot body scanners in an intemational rontex

Conclusion

The Commission hzs a distinclive part o glay In such nroceedings as tha
National Human Rights instituime wthe UK. This case raises (ssues rhat

i
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v The Cammission is 3ls0 unter & genaral duty; contained in 5.4 of the
2006 Act, to conduct itz furictions with a view to encoraging and
supparting the development of 5 saciety insehich (smong other poals),
numan ights and equallly are respecteo and prorecred N -

v b agamen. tha EHRC has spag sulusony duties inter alio*

Lo promote understanding of The impertance of =quality and diversity,
encourage good mracticd in relation 1o eguality and diversity, and to
ehfarce the equality snattments & 1, 2006 Act. Thiz case would
grovide 8 useiul opportienity for the Commizsion 1o cenduct its functions
o ensurs campliance with egualities legitlation,

Background 1o the Commission’s Interest

1. Un5lanuary 2010, the then Secretary of State for the Home Depariment
Alandahason. announced in the Howw of Commons that tﬁu government
intEndad tauntrotduce dodv scannses 41 B0 ﬁaLw:w.uthInu m
responks:ta the pareiveld Inor=aay i e threat ol 5 t;ért'grlf;t atrak afver
iha aflampied yombing ot a pline = 08 Gecambe 2010

4. 'Iha Chalr 0 thit Commission wiote to Alan Jehnsan by letter dated 15
lanuarny 2010 outlining cur contesns sbout bady scanning The letger
asplained fhnt though the Commission recegnises the wrgent need to take
all effective steps 1o enhance airport secanmy and protect against termonst
uireat, o be effective, counter terrmelom policies and practices must be non
discriminatory, Tully mespent human ngris. and work toenhancs, nat
damage. cormuunity retation:

3. The Corimissken enpressed e toooim thal body scanning proposils ware
likaly Lo have & negative inseet G il s tlphie te privacy, sspucially
members of pacteular grouns irtud|np disatiled people) transgendersd
people, chitdren, wamen and raligitus greups. The lettar slio exprassad
concem ahoul the potantial Use of oriiling.

z




4. The Commission olso wrate to the then Secretary of Stars tor [ransport by

l6tter gated 12 February 2010, whicrh was miade publiciy avaitable alang

with Counsei’s agvice. The lett=r rsiteratad our continuing concerns abaut

tive introauction of bady scalners. particularly the way in which the

decision had besn reached, 2nd the ack of safeguards that had been

introdused 1y ensure thal the system iz opernred, in prachicn. [ # iawhal,

Tatr =i non-discrimiaaiaey rmarnds

Ihe Comimission submitted | reoponse 1o the Department of Transport's
consultation on the Interim Code o ractive for the.use of body scannars
The response was oritical of the lack of information providad in the interim
Code of Practice ebout the mannér Inwhich the use of body stanners will
be implemented ant monitorad and the Ik of vobust equakity impact

assessing of the Interim Code and the actual introduction of the scanners:

These Loncerns remain

The Commission has teeslved = purnnes of communication: from :Cﬂﬂtﬂrhfd
membere of the public abou! [hr wse o Boay szanmors, pactieularly relating
Lo braach of privacy

Key issues for the Commission

In conformity with its statuiony ohligations under sections &and 9 of the
Fouality Act 2008, the Commision wishes to intervane Lo assist the Court by
making stibmissions o the broader jssues ralating to the human rights and
wquality lssues raised by the usc ol body scanners and the UK Govermment's
spproach 1o these issues By way of summasry

]}

The Commission Is cancamed thit thie prachioe of body scanning impacts on
& person's right to privacy under Aticle B of the Human Rights Act. The s

of scanners may kave potentizlly preater Impact-on cermin goups. for
exeinple L ansgentdersd poojde . womer Lpriticularly women of certan

refigions o af cortain bigiefs s0on 25 faeulin wansehy and disatiled people
I here sre alsa garticalar concerm asmand chilld protaction lsues,

2. Tha Fght ta privacy f= hol an absdlule rigist but any Infringement must be

lustified, necessary and proportianare « and now diserimminatorn. We ol

3




4. The right to privacy s not an ahsslute nght bl dny infringerment must be.
pustified, necessary and proooruaraie - und non discriminatony, We would
argve hal the imanner in whitch thie boedy ccanner have baen inhnﬁumﬂ
and aspects.al the scanting lechneiogy 'tall do not amoaunt 1o an
infringement that Is propertionita necessv and non: discrimingtory
FEAtIDN 10 the fight ta pivacy e Guomnment's ceatinuing refusal to
dewiate fromy “ng scan ho M policy oniv beryiss & TOMIBOUTY CONGEL S
iBout i Governmenst's epproach 10 hady wcanning,

=43

The Commussiun has consistenty argued’ that these s not sufflcient
nroteation in the qurreat manner iy which the. sLEnners ara deployed (o
adequately guarantee people's privacy.

o in relavion to selection witedia. the Comonssion is of thie firm rew that any
selection Tor body sanning o other enhanced secunty measures shoult be
-on the basls of ¢ specific evidencs basad ss22ssment of an individual aganst
known risks, and pot on the basis of disciimination or stersotypical
afurlices,

EI

e Commission does noL aeises Tyl e Ay Code gl Viachice provias
sufficlent distall and guidance in termy al Evanding porential girgot nr
Indirect disurlimunation i r2latan o the s=lection orocess. The Commission
is signiticontly concerped about the litrusive and/or satemially
discriminatany smpact on a wirde rqnge ol becpie,

6. The Commision s canceenad hit any perceived iscriningtion aialngt
particular groups may have an aduerse sifert on good refdtions, in
particular on those of differeat raciat or religions groups. Wa sre also
corinarnad that there is nol a proper mobitsving mechanism to énsure that
this is non-chscriminatony in firastice and wWoe §re you 1o see sufficient
evidence that the bady-scanniw regime hay beer implemented i
romoliance with pubilic sectoc eaualing duty abljgations

i, The Comrmission Is ova imiguie Gosilien to 254050 3he Tourt by pioviding 3
trgader companshive analves of suproechE: o the ssuss rased by the use
w1 hody snanrers In an Intervalona) canteal
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From:
Sent: 30 May 2012 17:26
To:
Subject: RE: Intention 1o aputy w0 wwrva Sanv
»
-

From: D

Sent: 30 May 2012 16:48

To:

Subject: RE: Intention 0 appiy Yo intarvene - Sarwar
Importance; High

Hello D

I was just hoping 1o receive a responss 1o my wetrer re: our intention to 2ppiy to intervene
in Sarwar. We are keen to get our application tiled tomarrow at the latest. is there anv
particular issue | can help you with?

Thanks

regards

_——

Senior Lawyer {Solicitor}

Equality and Human Rights Commission

3 More London Riverside

Tooley St
London SE1 ZRG

Tel:

From:
Sent: 28 May 2012 13:22
To:

Subject: RE: Intention to apply to intervens  Sarwa

From: '

Sent: 21 May 2012 14:17

To:

Subject: Intention to apoly to intervene - Sarwar



Hello QP

Please find attached a letier seeking vour views on the Commission’s intention 16 apply to

intervene in the Sarwar matter. We have asked for a response by midday Monday 28 May
2012.

Regards

-
L ]

Senior Lawyer (Solicitor)

Equality and Human Rights Commission
3 More London Riverside

Tooley St

London SE1 2RG

Tel: O

Our recent Human Rights Review identined ter: areas of irnprovemaiit where iegisiauon,
institutions, policy or services couid prowct human rights better. To find out mors. visit

Our vision
A society built on faimess and respect. Peopus confiGeat in alt aspects of mwir diversity.

Legal disclairner

This email has Leen originated in the Eyualily and umar. ~igints Commission, which is an
information and guidance service and not a legal advics service. If you require iegai advice,
please contact a solicitor, This paragraph doss not auply 1o an individual who is assisted under
section 28 Equality Act 2008. This email messuge, including any aiiachments, is from the Equality
and Human Rights Commission and is intended for the addressse only. it may contain information
thal is privileged and confidential. If you are not the inwiided (uoipient, you must not copy,.
distribute or take any action in reliance of it.

Security wamning: Please note that this e.nail has bow treawy in ne knowiedge that intermet
email is not a 100% secure communications mediuim. Wa aavise mat you undersiand and accept
this lack of security when emailing us.

if this email message has tsen sent to you in error, pleasy notify us irmmediaiesy by replying to
this email. The Equality and Human Rignts Comirussion accepts no responsibility for any changes
made to this message after it has been sent by the onginal suthor. This email or any of its
attachments may contain data that falls within ths scoue of the Data Protection Acts. You must
ensure that any handling or processing of such data by you is fully compliant wiin the
requiremants of the Data Protection Act 1984 and 1998.

The Equality and duman Rights Commission was estadlished by the Equality Act 2006 as the
Commission for Equzliity and Human Faghts.

Ef you have 2 rnoment, do (sis & quuck jook ot ou vet v wene PO Wil provies an Jocigne into some of our
most chatianging and innovelive cuias,



PLEASE THINK ABOUT THE ENVIRONKENT BECDRE PRINTING THIS SMATL
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Ltigation and Emplovment

LAW AY THE HEART -
OF GOVERNMENT ~=TCUD
Trenaury Soficitors

Equality ana Human Rights Comrys=:~
3 More London

Riverside Tooley Sirest

tondon

SE1 2RG

By fax to G

28 Mav 2012

Dezr Sirs

Re: Haneefa Sarwar v Secratary ¢/ Stuts ‘o “rapsmes: COI%S 2812545

| write further to vour letter dated 2+ Nav cno coairn a2 for th2 Secretary of State for
Transport.

I note that your client intenos 3 appry to the Loyt In- rermissian 7o intetvene in e above
matier. My cient is of the wew the » v gnsidn omen S maits of
such an applicatio~ ant | igserve - lie . LTI Lty ener wh MAave seen
your apphcanor ¥ your appiiatiss sers anies Soies On you may e aware that the
cuirer? tima eh.u'nam @ thvae disy qho0 L UM estmgle mowme hearing
manageapie My chent wouil ,..;;y,é;: TRt s «-~-.wen!‘cr; f nermittec wy the Court,
should be kept to wrtten suomise: o O I e e B ?-,'m.tte.... m:s'; bano

more than one hour in lengt~

Yours faithruih,

Forthe ireasury Scuetor

o s






