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THE CHAIRMAN:  This is a Fitness to Practise Panel operating under the General 
Medical Council (Fitness to Practise) Rules 2004 in the case of Dr David Southall.  
Dr Southall is present and is represented by Miss Mary O’Rourke, Counsel, instructed by 
Hempsons, Solicitors, and Mr Richard Tyson, Counsel, instructed by Field Fisher 
Waterhouse, Solicitors, represents the General Medical Council.  Mrs Sarah Breach, to 
my right, is the Legal Assessor.  Mr Tyson.  
 
MR TYSON:  Sir, before I do my opening I am afraid I am going to have to indicate that 
there is a legal argument which has to be dealt with first under Rule 22(a). 
 
THE LEGAL ASSESSOR:  I wonder if I could interject at this point.  The issue has been 
raised with me and it is an important preliminary legal argument.  I will of course have to 
give advice at the end of the two submissions from Counsel, but I had not anticipated this 
submission and I do need time to consider my advice on what I think is a very important 
topic. 
 
THE CHAIRMAN:  When was the issue first raised? 
 
THE LEGAL ASSESSOR:  The two Counsel and myself have had a meeting and it was 
raised in that meeting.  The meeting only finished five minutes ago so I have not had any 
time to reflect. 
 
THE CHAIRMAN:  I am very conscious of the fact that this morning was set aside at the 
request of the parties, I understood so that preliminary matters could be discussed 
between you.  I take it this is something new? 
 
MR TYSON:  No, the morning was productively dealt with by endless discussions 
between my learned friend and myself but they did not result in agreement as to the 
issues, so my learned friend and I discussed it extensively this morning and then we 
rehearsed our arguments in front of your Legal Assessor thereafter.  Alas agreement did 
not come as a result of that, so the morning has been extremely productive, we have done 
all the things we should have done, but the fact remains we have ended up with decisions 
that the Panel are required to make rather than we have been able to make them amongst 
ourselves.  I think that is a fair reflection. 
 
MISS O'ROURKE:  Sir, if I could just add this.  I was not conscious that the morning was 
set aside for that at all.  We got a notice of inquiry that told us we were starting at 1.30.  It 
certainly was not our request to start later but it may well be it was a request from the 
General Medical Council side because of the absence of their Counsel last week on 
holiday that they wished this morning to look at matters, I do not know.  Certainly I was 
not conscious.  We were here this morning at ten o'clock simply because I had not seen 
my client for four weeks so I agreed to meet him.  This morning Mr Tyson and I had 
some discussions, they have come to virtually nothing and we have had discussions with 
your Legal Assessor shortly after she arrived and she has correctly said they finished less 
than ten minutes ago.   
 
Sir, I was told as we came into the room, and that is why I am here with one pad of paper 
only, that the Legal Assessor was going to ask you for time now rather than before you 
heard the submissions so I did not even bring my documents in with me or my papers.  I 
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was anticipating we were coming in here literally to say to you, “Sir, can we start at two 
or 2.15” or whatever it is.  If you are going to start now and hear Mr Tyson, me in reply 
and then give Mrs Breach some time, I am going to need to go and get my papers because 
I have one pad of paper only. 
 
THE CHAIRMAN:  As you are no doubt aware, Miss O'Rourke, it is part of the guidance 
for Chairs that we start on time, even if it is not going to be possible to get beyond a few 
opening remarks, merely to ascertain what has gone wrong and why and deal with matters 
accordingly, but from what I understand this has not been a wasted morning in that work 
has certainly been done but unfortunately we are not yet at a stage where we can simply 
proceed. 
 
Legal Assessor, you are requesting how much time? 
 
THE LEGAL ASSESSOR:  If we could perhaps put the start of the hearing back until 
two o'clock? 
 
THE CHAIRMAN:  Very well, two o'clock, ladies and gentlemen.  Thank you very 
much. 
 

(The Panel adjourned for a short time) 
 
THE CHAIRMAN:  Welcome back everyone.  Mr Tyson. 
 
MR TYSON:  Sir, when I indicated earlier that there was going to be a legal argument in 
relation to this matter before you heard my opening perhaps I ought to amend it.  There is 
going to be a definite legal argument.  Secondly, there is going to be an argument whether 
to have a legal argument in relation to another matter, if I can put it that way.   
 
Firstly I am going to deal with the definite legal argument; that is - and you have to hear 
this matter if I may say so wearing your hat as both judge and jury and if necessary what I 
am going to tell you you are going to have to expunge from your memory depending on 
your determination in this case but in the course of my opening in this case I seek to 
adduce evidence that since the last review hearing in July 2007 that Dr Southall has been 
found guilty of serious professional misconduct by another Panel in December of last 
year.  As a result of the finding of serious professional misconduct he was erased from the 
Register and also at that hearing an order of immediate suspension was made.  That was 
subsequently found to have been made on a false basis from misunderstanding the 
transitional provisions.  In April of this year the order for immediate suspension was 
dismissed by consent by the Administrative Court and hence we are back here, which we 
otherwise would not have been. 
 
I say the fact of that conviction and the determination given by the Panel in December 
2007 are highly relevant to the issues that you have to decide today.   I say that for a 
number of reasons. 
 
Firstly, I would ask you to look at Rule 22 of the new rules.  I do not know where in your 
bundles you have the new rules.  I cannot take you to the proper tab reference for it. 
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THE CHAIRMAN:  It is behind our tab D, section 22, “Procedure at a review hearing”. 
 
MR TYSON:  Correct.  Rule 22, “Procedure at a review hearing”.    You will see the 
order of proceedings at a review hearing shall be as follows: 
 

“The FTP Panel shall hear and consider any preliminary legal 
arguments” 

 
which is what we are doing that now.  Subject to that your role, sir, which you have 
largely dealt with in your earlier matter we come to (c) whereas I am for the purposes of 
these rules a presenting officer, not an easy role I find myself in, but I am the presenting 
officer and I have to do two things under (c).  (c)(i), I have to inform the Panel of the 
background to this case and the sanction previously imposed, but I also have an important 
secondary role under (ii): 
 

“direct the attention of the FTP Panel to any relevant evidence, 
including transcripts of previous hearings, and may adduce evidence 
and call witnesses in relation to the practitioner’s fitness to practise 
or his failure to comply with any requirement imposed upon him as a 
condition of the registration.” 

 
The subsequent bit, the “or” bit, I have dealt with and I will deal with it openly now and 
say there is no evidence that there has been any failure to comply with conditions.  I can 
put that, instead of putting that in a negative I can say is a positive, he has complied with 
his conditions, there is no issue as to that.  There is an issue, I would say, as to his fitness 
to practise, “fitness to practise” being a global issue of course.  I would submit to you that 
I am entitled - and indeed it defies belief that I cannot I submit, when I am dealing with 
the practitioner’s fitness to practise - deal with a fitness to practise matter that has 
happened since the last hearing in July 2007. That is my first argument that this is a 
fitness to practise issue which I am entitled to, indeed urged to deal with under Rule 
22(c)(ii). 
 
Secondly, and this is my second argument, when I am dealing with matters under (e), 
which is impairment, it says: 
 

“The FTP Panel shall receive further evidence and hear any further 
submissions from the parties as to whether the fitness to practise of 
the practitioner is impaired.” 

 
I need not go any further than that because the “or” is not relevant.  Then under 
“impairment” I would also submit that the fact that today and the requirement that I have 
to deal with is impaired today, the fact that a matter of only a few months ago this doctor 
after a 33 day hearing was found guilty of serious professional misconduct in a number of 
matters so serious that they amounted to erasure, is a matter which you can hear under, 
and should hear under impairment, especially impairment today.  You are not restricted 
when considering evidence under impairment in a review hearing in the way that you are 
in a hearing for an original misconduct hearing. 
 
If I can take you, sir, to show you the difference between 22(e) and there is an important 
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vital distinction, in my submission, between 22(e) and 17(j).  You won’t need reminding, 
sir, that Rule 17 covers the procedure of an FTP Panel when they are hearing allegations 
of misconduct and the like.  It sets out under 17(2) the order of batting, if I can put it that 
way.  Having found the findings of fact when you have reached the findings of fact stage 
at (i) you then come to (j).  (j) says: 
 

“The FTP Panel shall receive further evidence and hear any further 
submissions from the parties as to whether, on the basis of any facts 
found proved…” 

 
and I would ask you mentally to underline that phrase 
 

“…on the basis of any facts found proved, the practitioner’s fitness 
to practise is impaired.” 

 
When you go back to your current task, sir, if I can take you back to 22(e), you will find 
that the magic words of “on the basis of the facts found proved” do not appear in (e) and 
that in my submission enables you not to have to concentrate on the basis of the facts 
found proved when considering impairment, but you are enabled to look at matters that 
have happened since the last review hearing, including the fact of, and the reasons for the 
subsequent finding of serious professional misconduct, so when you are considering 
whether this man is currently impaired you are able to take into account when impairment 
is to be looked at in the round, that you are dealing essentially with a man with two 
findings of serious professional misconduct against him, one of which has happened since 
the last review hearing. 
 
A further string to my bow in making these submissions arises out of consideration of the 
April 2005 Indicative Sanctions Guidance.  Again I cannot assist you as to behind which 
tab that is.  I think that is E.  Could I ask you please to look at S-1 at page 7, in particular 
paragraph 32 which is under the heading of “Review hearings”. 
 

“It is important that no doctor should be allowed to resume 
unrestricted practice following a period of conditional registration or 
suspension unless the panel can be certain that he or she is safe to do 
so.  In some misconduct cases it may be self-evident that following a 
short period of suspension, there will be no value in a review 
hearing.  In most cases, however, where a period of suspension is 
imposed and in all cases where conditions have been imposed the 
panel will need to be reassured that the doctor is fit to resume 
practice either unrestricted or with conditions or further conditions.” 

 
My submission to you is that part of that reassurance or the process of being reassured or 
sought to be reassured you have to take into account as a matter of logic and common 
sense the fact there has been an additional finding of serious professional misconduct 
since the last resumed hearing. 
 
I gain further strength from that submission, sir, from the penultimate sentence. 
 

“The Panel will also need to satisfy itself that the doctor has fully 
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appreciated the gravity of the offence, has not re-offended, and has 
maintained his or her skills and knowledge and that patients will not 
be placed at risk by resumption of practice or by the imposition of 
conditional registration.” 

 
The words I rely on there “the patients will not be placed at risk by resumption of 
practice.”  I cannot say, and do not say that he has offended since the last hearing.  In fact 
I will say this:  the majority but not all of the issues that were dealt with in the Panel that 
finally came to its conclusions in December 2007 pre-dated the findings in the Clark case, 
the events in the Clark case took place in 2000.  The majority but not all the events – and 
if I can use a shorthand phrase, the M case, took place before the events of the Clark case.  
 
There is a subset in there which I am trying not to go into without going into the facts too 
much, related to an allegation that Dr Southall kept a whole series of parallel files outwith 
the hospital medical files.  That was, we would say as it were a continuing matter of 
concern in that those parallel files were still in the possession of the doctor at the time of 
the hearing and at the time of the events complained about.   
 
Without going into the facts too much, I am not saying that he has re-offended since the 
Panel reviewed the matter in July last year, but I am saying it is outwith common sense 
that you cannot consider it when you are looking at your duties given to you under 
guidance, paragraph 33 of the Indicative Sanctions whether or not patients will be placed 
at risk by the resumption of practice. 
 
The matter goes even further than that, in my submission, in that at the review hearing in 
July of last year the matter in which Dr Southall was eventually erased was part-heard 
and thus it was mentioned in the course of that hearing, and indeed it was made clear on 
the transcript that at the review hearing last year Dr Southall did not object to the 
continuation of his conditions, he did not raise any objection to the continuation, he 
decided and made his representations through leading Counsel that the conditions should 
remain.  One of the reasons for that was to as it were preserve the position pending the 
outcome of the M case, a matter which was discussed at that hearing. 
 
Looking at the transcript of that hearing I am reminded of what leading Counsel said.  
One of the reasons for not contesting the continuation of conditions then was at page 36 
at E-F when leading Counsel said: 
 

“A return to practice, you heard from Dr Southall through me, is not 
something that he seeks for a variety of reasons.  One of these 
reasons was indeed one of the matters my learned friend put forward 
and that was the continuing question mark, particularly we would 
say with reference to the GMC proceedings which are not yet 
ended.”  

 
So Counsel on behalf of Dr Southall in July last year, having expressly made reference to 
that case as one of the reasons for not contesting conditions in that case, pending the 
outcome, it is inconsistent and bizarre in my submission that the outcome of that case 
now having been known, that that is not something that you can take into account. 
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Further support for my submissions arises in a brand new document to you, sir, addressed 
to you, “Managing Fitness to Practise Panel Hearings, Guidance to Panel Chairman”.  
This is the one with the 31 May 2008 revisions. 
 
MISS O'ROURKE:  Sir, I am afraid I do not have a copy of that.  I have the October 
2007, nobody has provided us with a copy of the 2008 one, if you are going to rely on 
one. 
 
MR TYSON:  One is being provided now, I think.  (Same handed to Counsel) 
 
May I take you to page 18?  I am not sure because I am not over-familiar with the 
previous bundle, whether there is any difference. 
 
THE CHAIRMAN:  There are differences within the document but not huge, so far as I 
am aware.  Whether there are any differences on page 18 I do not know at all. 
 
MR TYSON:  I rely on the second bullet point under “Tests applied” where it says under 
“Impairment tests applied” the second bullet point indicates that “Impaired fitness to 
practise can be founded on past matters”.  I would submit under that, if for no other 
reason, that you can introduce into your consideration of impairment the fact of this 
recent conviction and erasure even if those matters predated the matters in the Clark case 
which you are currently considering. 
 
Secondly, of course, as is well-known under a question of judgment, impairment is a 
judgment call, if I can put it that way, there is no burden of proof which way you have to 
make up your mind.  There is also some guidance on review cases, some of which is more 
controversial than others, but if I can say uncontroversially the things that you should 
consider is of course the previous findings of fact that led to a finding of impairment, the 
previous Panel’s reasons for finding impairment and the reasons for the sanctions 
concerned.   
 
One of the things that the doctor has done during the period of conditions is sit at a GMC 
Panel and has been ultimately found to be guilty of serious professional misconduct.  
What has been done during the period of conditions to find his/her fitness to practise is 
not impaired in my submission is the fact this further conviction leads acutely to the issue 
of impairment as well as fitness to practise because amongst the many other aspects that 
you have to take into account when deciding whether the doctor’s fitness to practise is 
impaired, are a number of matters not only his capacity or ability to practise but also his 
suitability to practise.  When assessing suitability to practise you have to see his 
suitability to provide medical service either with restrictions or at all. 
 
Those are my broad submissions and I can reduce them to two sentences.  This is a very 
serious finding against this doctor.  It acutely concerns his fitness to practise.  You have 
to look at today and judge his fitness to practise.  It is beyond common sense that you 
cannot hear about this important event that has happened since the last time the Panel 
reviewed or resumed the Clark conditions.  Those are my submissions. 
 
THE CHAIRMAN:  Thank you, Mr Tyson.  Miss O'Rourke. 
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MISS O'ROURKE:  Thank you, sir.  Sir, first can we make the following clear:  Mr 
Tyson said the reason you are here is because the immediate order of suspension was 
cancelled in April of this year.  That is incorrect.  Whether he was immediately suspended 
or not would not have changed his registration status in the context of he was found guilty 
of serious professional misconduct in December last year and erased but he lodged his 
notice of appeal within 28 days.  Sir, as you are aware if you lodge a notice of appeal then 
the erasure is stayed, it does not come into effect until such time as it has been approved 
by the High Court.   
 
Sir, the reason we are here is nothing to do with the original suspension order which was  
wrongly made by a Panel and ultimately had to be conceded by the General Medical 
Council, but it was wrongly made, wrongly made both in the context of Counsel in that 
case inviting it to be made and the Panel making it.  The position is simply that we would 
have been here whether that immediate suspension was cancelled or not because he 
remains on the register once he lodges his appeal.  The appeal is not due to be heard until 
January 2009 and so therefore for present purposes he remains on the medical register.  In 
fact as of this moment he remains on the medical register as a result of the April 2008 
order of the High Court subject only to the conditions that were renewed in August last 
year, so his position is he is subject to conditions which were effectively imposed in the 
first place by the High Court because they were amended from the original 2004 finding 
and were reordered last year at the review hearing.  Sir, that is the first point. 
 
The second point is this.  Yes, there has been a conclusion of the Fitness to Practise Panel 
hearing since the last hearing in respect of this matter but the events in question, which 
were the subject of the notice of inquiry in that case, and I will come to the one caveat, 
related to 1989 in respect of one patient and child; 1990 in respect of another, and in 
respect of what might be said to the gravamen of the case, 1998.  Therefore, sir, you can 
see immediately that the matters that were the subject of those charges in that notice of 
inquiry firstly preceded the misconduct in this case because the misconduct of this case 
occurred in April through to September 2000 so those other events preceded in some 
other instances eleven years or ten years and in the other instance by at least two years the 
events of the Clark case, this case so to speak, but secondly they also, and perhaps more 
importantly, preceded the 2004 finding. 
 
Sir, the relevance of that is this:  Mr Tyson has said it is not a suggestion that Dr Southall 
at any time has breached his conditions.  He has had conditions in place on his 
registration since August 2004, albeit confirmed by the High Court later and early 2005, 
but it is not suggested that this other matter gave rise to any breach of conditions and 
indeed it is fairly put it did not.  Mr Tyson has referred to there was one other matter in 
respect of retention of documents in a case that he is calling the M case for short, which 
was an ongoing or continuing offence.  I think he would have to fairly concede if that was 
the only matter that had troubled the General Medical Council there may not even have 
been a finding of misconduct and there certainly would not have been a finding of 
erasure.  In other words that the gravamen of the M case related to findings in respect of 
Child M and that matter very fairly and squarely took place in 1998. 
 
Therefore, when he says he is going to address you under Rule 22E on the question of 
impairment as to matters of only a few months ago, the key point is it is not a matter of 
only a few months ago.  If he was simply going to say “There was a Fitness to Practise 
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Panel hearing last December” that would be one situation but in fact it is events not of a 
few months ago but of events in one instance 19 years ago and another instance 18 years 
ago and another instance ten years ago. 
 
The position we say is this.  This matter is subject to appeal.  Appeal has been drafted by 
leading Counsel.  The case is listed for four days in the High Court.  It is considered a 
serious matter and there are multiple grounds for appeal.  The High Court will determine 
that matter.  In the meantime the position as far as the Medical Act is concerned pending 
that appeal is that erasure has not come into place and the finding is one subject to the 
jurisdiction of the High Court and no longer subject to the jurisdiction of the General 
Medical Council, which remains a respondent in that appeal. 
 
We say in circumstances where he has not re-offended, he has not breached a condition 
and where the events predate it then, sir, it would be similar to an example in the criminal 
sphere where somebody has an earlier offence but it turns into a subsequent conviction, in 
other words you have an offence in 1998, you have a subsequent offence in 2000, you 
have a conviction in respect of the 2000 offence and 2004 and the other matter from 1998 
does not come to the court till a later date.  Sir, you will know from your own 
background, and indeed as the Legal Assessor can advise you, in those circumstances a 
court on the subsequent matter, in other words looking at the events which occurred in 
2000 and 2004 would not be then, in learning of the subsequent conviction, saying that 
that should increase the sentence or change it because of course it has happened before 
and not later, so for example had you had a suspended sentence in 2004 for the events of 
2000, the facts that you subsequently get convicted for something in 1998 would not 
activate that suspended sentence, so in the same way it does not count as a breach of 
condition and in sentencing the Court of Criminal Appeal would not dream for one 
instance of taking it into account because it would say it was an earlier matter.   
 
Sir, that is the situation we say that pertains in this situation and we say it is why it cannot 
be relevant to your determination.  Yes, you may say you want to hear about it and 
Mr Tyson wants you to hear about it and he wants to put the facts before you, my 
objection would not be so much to that – although I would say what is the point in putting 
it before you when it is relevant – but my objection would be you cannot take it into 
account even if you were to hear it. 
 
That is what brings me to his point, which I am afraid I have to submit to you is a none 
point, but Counsel last year who represented Dr Southall allowed it to be referred to.  She 
may well have allowed it to be referred to, I cannot be responsible for her actions, but 
what I can tell you is that the Legal Assessor last year made it clear in no uncertain terms, 
and it is paragraph 38 between A and B of the transcript of last year, she said: 
 

“It is my advice to the Panel that as matters are ongoing they should 
not exercise the Committee’s mind as to any deliberations that might 
take place in those.” 

 
She addressed the Panel in no uncertain terms that it could have no relevance because 
they were ongoing.  
 
Sir, I say the situation is the same today, they are ongoing today because it is now subject 
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to the jurisdiction of the High Court and will not be determined one way or the other until 
after the 24 January 2009, so in those circumstances it would be entirely wrong for you 
today to rely on it. 
 
Just take the example, you rely on it and say he has been erased and he has been erased 
because another Panel find him guilty of serious professional misconduct in December 
2007 for events that occurred at an earlier stage, what happens then if the High Court 
allow this appeal on the 24 January 2009 and says that the Panel in December 2007 got it 
very wrong, that they misapplied – and this is number 1 ground of appeal – the burden 
and standard of proof, in particular because it was an old rules case and the burden of 
proof was on the General Medical Council but the standard was to beyond a reasonable 
doubt?  I can assure you, sir, that is number 1 of the grounds of appeal in terms a Panel 
relying on the evidence of one witness by video link in Australia against the evidence of 
two witnesses who had contemporaneous notes made of the interview, that is ground 
number 1 of appeal.   
 
Should the High Court decide that next January where does that leave the determination 
you have made this week based on Mr Tyson saying to you “Take it into account”?  You 
can imagine where it will leave it.  If you have in any way relied upon it it will 
immediately give us an appeal out of time on the basis that you have relied on a matter 
which was completely irrelevant because it was an ongoing matter subject to the 
jurisdiction of the High Court in which the High Court has ruled in Dr Southall’s favour, 
so that is a reason apart from any other as to why you should not rely on it because it is a 
matter that is sub judice and it is a matter that is not determined.  Yes, a Panel has taken a 
view on it.  That Panel has already found to be wrong in one respect imposing an 
immediate suspension when it had no right to do so and it has been told in no uncertain 
terms by the High Court it could not do that and the General Medical Council has had to 
concede it.  Our case is that it got it wrong in many other respects and that is why it is set 
for a four day hearing. 
 
Sir, I say in the circumstances because of that appeal, because of the statutory position, 
because he is back on the register and that does not count at the moment, that it is not 
something you should take into account.  In any event it is not something that you should 
take into account because it precedes both the misconduct and the finding in this case and 
cannot be relevant. 
 
Mr Tyson says to you “Look at the Indicative Sanctions Guidance and your guidance for 
Panel Chairman”.  Firstly if you look at the Indicative Sanctions Guidance, as he invites 
you to do, the key point surely in paragraph 32 which he took you on to on S1-7 the 
phrase “where he has re-offended”, this is not a case, as Mr Tyson has said to you, of re-
offence so therefore I do not see that that paragraph assists him, if anything that 
paragraph could be said to assist Dr Southall. 
 
Then he says “Look at the guidance for Chairman.”  Sir, firstly can I say in respect of that 
document, as far as I am aware that has not received any court approval.  The Indicative 
Sanctions Guidance as we know has, it has been referred to in a number of decisions of 
the Administrative Court, it has been cited with approval by judges and of course the 
Indicative Sanctions Guidance is a document that has gone out to consultation in general 
to the profession, the defence organisations, the BMA etc.  The document “Managing 
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Fitness to Practise Panel hearings” if I am correct its first genesis was October 2007.  It 
was not a document that was subject to any consultation with anyone, it was simply 
produced as an internal General Medical Council document.  It has been revised – I am 
afraid I did not even know that and I have not seen this copy as you know until a few 
minutes ago.  I am not aware that it in fact has been approved by any court and I think 
there are a number of people who would say legally there are matters in here which are 
incorrect and in particular, and I will come to it in due course sir when we look at review 
hearings, but for example I give it to you now, it is on page 18, the suggestion that it is 
the bullet point under “Review cases” the third one down: 
 

“It is for the doctor to demonstrate that he/she is fit to resume 
unrestricted practice.” 

 
I am not aware of anything in the Medical Act or indeed in any of the regulations and 
rules made under the Medical Act that puts the burden on the doctor.  Indeed as a matter 
of law I would say that was wrong because if the first thing you have to do in a review 
case is determine the question of impairment, as you have correctly been told up above, 
the question of impairment is a question of judgment and it is the case of Biswas.  If it is a 
question of judgment then how can there be a burden on anyone?  Indeed that is what 
Mr Justice Jackson was saying in Biswas, there is no burden either way, it is a question of 
judgment for you the Panel, so there for example is one error made in that document and  
I say be very careful about placing any reliance on it.  
 
In any event it appears that what Mr Tyson relies on is “Impaired fitness to practise can 
be founded on past matters”.  Of course it can, that is the whole essence of a Fitness to 
Practise Panel hearing because if it were otherwise there would be no point in this review 
hearing because one would immediately be saying, “Where is the basis for the Council 
arguing here there is any impairment of his fitness to practise because he has not done 
anything since 2000 so how does that inform us in 2008?”  Sir, it is a matter of common 
sense that has to be the pertaining position.   
 
The question is this.  You have to make a determination on what material you have now 
today, because that is the question that you are facing, looking forward in 2008 what is 
the evidence supporting an impairment of fitness to practise? 
 
Can I say now, sir, I agree with the following two submissions from Mr Tyson so that you 
understand them because they will become material when we get to our next legal 
argument.  He says you are not restricted when hearing evidence of impairment at the 
review hearing as you are when misconduct is heard.  He took you to the contrast 
between Rule 17(j) and 22(c).  Can I say, sir, I agree entirely with it.  It is going to 
become relevant when you hear about some of the evidence I wish to call and he wishes 
to restrict.  I accept and adopt what he says, you are not restricted when hearing evidence 
on impairment because you have to make a determination and a judgment and looking at 
impairment is going to involve looking at seriousness; it is going to involve looking at 
what is the past misconduct, how serious is it judged today in 2008 and going forward 
because again, sir, I am sure you and your colleagues are familiar with the case of Cohen. 
In due course when it becomes relevant I will be taking you to it that you are looking 
forward as from now in terms of his fitness to practise and I say you are entitled therefore 
to hear evidence unrestricted at a review hearing unlike at the original hearing. 
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Secondly, he says to you under Rule 22(e) that you do not have to concentrate on the 
facts found proved to consider impairment.  I agree with him on that as well, so in other 
words the original determination is not the be-all and end-all.  You are entitled to look at 
matters which have occurred since then.  He used that phrase “since the last hearing”.  I 
agree with him and so you again understand where I will be coming from in due course I 
say that includes how the world has moved on in this whole field and how things may be 
judged since the last hearing, or indeed since the original hearing in 2004.  He then says 
you need to look at impairment in the round, and I agree with that too.  I say that is why 
you should be unrestricted in the evidence you look at. 
 
It is none of those things that cause me to say “You can’t look at this M case” because I 
agree with him that you are unrestricted in the evidence, you can look in the round at 
impairment.  You are not restricted to the facts found proved and ultimately you will be 
making a judgment.  What I say stops you looking at it effectively is firstly the age of 
these events, in other words they precede the misconduct in this case and, more 
importantly, the determination and conditions, but much much more importantly if you 
rely on this material now and the High Court says “That that Fitness to Practise Panel got 
it very wrong in January 2009” that leaves your determination also subject to attack and 
indeed overturn and what is the point in that. 
 
Therefore you must decide it on the matters as they are today and as they are today he is 
on the register, subject only to the conditions that have been imposed in this case at the 
last review a year ago, so sir for those reasons I say firstly you should not look at the 
material.  Secondly, if you do decide to look at the material on a de bene esse or other 
basis, ultimately it will be irrelevant to you because the matter is subject to appeal and, 
finally, that your Legal Assessor would have to give you the advice that was given by the 
Legal Assessor correctly one year ago, that the Panel because it is ongoing should not 
exercise their mind and take it into account in any deliberations they make. 
 
Sir, those are my submissions. 
 
THE CHAIRMAN:  Thank you, Miss O'Rourke.  Yes, Mr Tyson. 
 
MR TYSON:  Four short matters.  My learned friend got confused, in my respectful 
submission when trying to deal with these matters with her parallels to the criminal 
matters in talking whether you would impose a suspended sentence because the breach 
was before rather than later.  I am not alleging breach.  I am not saying this matter should 
be heard by you because he has breached his conditions, my allegation is you should hear 
these matters because they relate to his fitness to practise. 
 
The second matter where she distances herself from leading Counsel at the last occasion I 
was not relying on what leading Counsel said on the last occasion to support what the 
Legal Assessor did not allow support, I relied on what the Counsel said on that occasion 
when she said: 
 

“A return to practise, you have heard from Dr Southall through me is 
not something that he seeks for a variety of reasons.  One of those 
reasons was indeed one of the matters my friend put forward and 
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that was the continuing question mark particularly, we would say, 
with reference to the GMC proceedings which are not ended.”   

 
She was saying that Dr Southall is not contesting continuation of the conditions because 
of the question mark over the part-heard GMC proceedings which we have called for 
shorthand the M case.  That is important because Dr Southall through different Counsel is 
being inconsistent.  One is saying it is highly material to this case and it is a reason why I 
am not contesting the conditions and now when the matter is as it were worse because 
there has been a finding, another Counsel is inconsistently saying “You cannot rely on 
these matters” when they were expressly taken into account by a previous Counsel. 
 
Thirdly, and it is just a cheap point, it is not that the GMC were forced by the court to 
agree that the immediate suspension was wrong it is quite the reverse, it was solicitors for 
the GMC who pointed out, Dr Southall’s lawyers and then to the court that the Panel had 
in fact made an error so it came from us and it was no question of courts forcing us to do 
anything, we told the court there had been an error acting as our duty as officers to the 
court. 
 
Last non-point by my learned friend.  She seems to think that as something is subject to 
appeal it is then wrapped in aspic and cannot be looked at.  The findings and the 
determination of the December 2007 Panel are there and are on the record and do exist 
and are existing findings, the only effect of not having an immediate suspension is that 
sanction has not yet been imposed but the findings of fact and the determination are still 
there and remain there until upset, if at all, and we have different views as to the 
confidence of the outcome of the appeal as to that, and if for some reason the Court of 
Appeal or the Administrative Court do overturn the erasure, that should not worry you, it 
should not be used as a threat by my learned friend because if the erasure is overturned 
then easily under Rule 21 an early review can be had of your decision immediately 
thereafter, so if the Administrative Court in January next year reduces for instance the 
sentence from erasure to conditions, or even if indeed it overturns the ruling of serious 
professional misconduct, that would leave this hearing that the Clark conditions in the 
light of that would have to be reviewed, no problem with that just order an early review 
under Rule 21.  You should not be told you cannot make any determination now which 
takes into account the M case because you might be wrong on the appeal then you would 
look foolish.  Do not fall for that.  Those are my submissions. 
 
MISS O'ROURKE:  Sir, can I raise one point by way of clarification firstly so that the 
Panel is completely aware of it.  The appeal is an appeal against the findings of fact and 
indeed the finding of serious professional misconduct, it is not an appeal that erasure was 
too serious a sanction, it is very definitely fairly squarely and on many pages of grounds 
of appeal against how could this Panel have made the findings they did and they were 
perverse. 
 
Secondly, sir, just on that last point, it is all very well to say he can have an early review, 
that does not compensate him for the fact if he has been subject to conditions he should 
not have been subject to six months because you have relied on something that could not 
stand to be relied upon. 
 
THE CHAIRMAN:  This would not appear to be a unique situation, it may be in terms of 
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previous GMC hearings but within the courts this sort of problem must have arisen on 
many occasions.  Is there no guidance by way of precedent that either Counsel can put 
before us? 
 
MISS O'ROURKE:  Sir, nothing that I am aware of and I think in part it may be because 
of course this type of review hearing is a relatively new creature since the 2004 rules.  I 
am certainly not aware of any where there have been two different hearings coming on, 
but I would have thought if anybody would be aware it would be the GMC solicitors 
because they would be involved in every single case. 
 
MR TYSON:  We have done the check and there is nothing to assist in relation to the 
GMC procedures, largely for the reasons my learned friend says, we are in new territory. 
 
THE CHAIRMAN:  But widening the view slightly, there must have been many 
occasions when a court is looking at one particular issue and it turns out that has 
happened this time last year.  There are other ongoing matters and the court quite rightly 
says, “Those are ongoing.  We do not know which way they are going to turn out.  It 
would be quite inappropriate for us to take those into account” and they do not.  This 
Panel have not read the transcripts of the previous hearing but obviously we have read the 
determination and I note at one point the Panel reported in its submissions before it today 
you, Mr Tyson, on behalf of the GMC informed the Panel that he currently faced further 
misconduct allegations which are unrelated to the matters being considered today” and it 
noted the advice of the Legal Assessor who stated, “These matters are not relevant to this 
Panel’s decision”. 
 
MR TYSON:  Because they are ongoing. 
 
THE CHAIRMAN:  So by the same token in places outside of the GMC and such 
hearings, presumably the same situation has arisen where there has been a conviction.  
Once that conviction is made there may very well be a presumption that the matter can be 
considered but if there is then an appeal what effect does that have?  If I understand 
Miss O’Rourke’s point correctly she says it is the fact of the appeal being outstanding 
that in effect puts us back in the position that we would have been in when the matter was 
ongoing prior to decision. 
 
MR TYSON:  That is nonsense. 
 
MISS O'ROURKE:  When you ask about authorities the answer is “Yes, in the 
employment sphere” because of course you are probably aware, sir, that you have a 
dismissal, then you have an automatic right of appeal and until that right of appeal is 
heard then the dismissal does not take effect.   
 
Sir, I am sure I can make available for you, but it may take me time to go and do it, 
employment cases.  Secondly, the other sphere is in the European jurisdictions because 
sir you may be aware there have been cases of challenge in respect of the GMC.  I know 
of one in particular, the Nicolaides case because I was involved in it, where in fact what 
saved the GMC proceedings has been the fact there is a guaranteed right of appeal under 
Section 40 of the Medical Act.  Therefore, because there is a guaranteed right of appeal it 
is only when that appellant right has been exhausted that the decision becomes definitive, 
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so that is the reason why the European Court has said even in circumstances where there 
were arguments that the GMC were adjudicator and prosecutor, that because it was a two 
tier process, before it came into effect with an automatic right of appeal it was protected.  
There is quite a lot of European jurisdiction on that point, that if you have a system 
whereby the determination does not come into effect until after an appeal then in those 
circumstances it is ongoing until such time as the appeal is concluded.   
 
Sir, I am sure again with some time I could provide the material in respect of both of that. 
I am afraid I do not accept what Mr Tyson says that it is “nonsense”.  It is a well 
recognised legal concept where there is an automatic right of appeal.  Employment law is 
the one where we know it best but the European jurisdictions make it clear as well. 
 
MR TYSON:  Well let us look at the criminal case – and I do not want to give evidence 
as a criminal recorder whatever – but the fact is the conviction and the sentence stands, as 
it were, unless and until the Court of Appeal overrule it.  Here the fact of the 
determination made by the Panel is there and the determination, unless and until it is 
overcome by the Administrative Court, is the determination.  Whether or not it may or 
may not be overturned in due course is not a matter in my respectful submission which 
you should take into account because unless and until it is overturned that is the 
determination of the Panel. 
 
MISS O'ROURKE:  Sir, if I could just respond to that.  The criminal jurisdiction is a very 
bad example because of course we know that the criminal sentence stands and all you do 
is apply for bail pending appeal if you think you have a good appeal.  That is completely 
the reverse of the General Medical Council’s situation where once you lodge your appeal 
the sentence is automatically stopped and it does not take effect.  It is because the 
situation is the same as in the employment context, that if you lodge your notice of appeal 
within 28 days then the dismissal does not come into effect, so it is a situation where 
because you have an automatic right of appeal, unlike in the criminal sphere where of 
course you often need permission from the Court of Appeal in order to be able to appeal 
and it is not therefore an automatic right, of course the sentence comes in and it is the 
difference in the way it is set up.   
 
What we have here is not a situation analogous to the criminal sphere because if that was 
the case then his sentence would have taken effect unless he applied to the High Court to 
stay it, but as a matter of law it automatically does not come in provided he files his 
appeal within 28 days.  That is because it is a two tier system and the European Court has 
recognised that in respect of the General Medical Council, and in several cases has 
identified that as being what saves the whole General Medical Council system and indeed 
the General Dental Council because they both prosecute and adjudicate and when you 
have a two tier system that says “It does not take effect until you have got to the end of 
the second tier” then in those circumstances you are in the middle of ongoing proceedings 
as a matter of law and, sir, in those circumstances it is why you should not take it into 
account and the criminal jurisdiction helps you not one wit. 
 
THE CHAIRMAN:  So clearly the issue of whether we are in fact in the middle of 
ongoing proceedings or whether for the purposes of our decision the proceedings have 
terminated is going to be critical.   
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I think probably the best thing I can do at this stage is to invite our own Legal Assessor to 
advise us.  I say now that both of you will have an opportunity to comment on that advice 
and if necessary to present us with any additional arguments.  I think this is sufficiently 
important for us to take the time to do it properly.  Mrs Breach. 
 
THE LEGAL ASSESSOR:  Thank you, Chairman.  I shall just rehearse the circumstances 
first of all. 
 
As I understand it Mr Tyson has applied to open the case, including the circumstances 
relating to another Fitness to Practise hearing in which the facts predated the allegations 
in the case before you and the decision was made by a Fitness to Practise Panel after the 
last review in this case.   Miss O'Rourke objects on the grounds that this is not 
appropriate and you have heard her reasons and her submissions. 
 
You have been directed to Rule 22 of your procedure rules and this of course governs the 
procedure to be adopted in this case. 
 
You will note under Rule 22(c)(ii) that GMC Counsel may direct your attention to any 
relevant evidence and he may adduce evidence in relation to the doctor’s fitness to 
practise. 
 
The Fitness to Practise Panel in 2004 considered the circumstances of this case which you 
are reviewing today.  The Panel determined that Dr Southall’s fitness to practise was 
impaired then.  You have to determine now whether Dr Southall’s fitness to practise is 
impaired today. 
 
Although there is no phrase in Rule 22 which appears in Rule 17(2)(j) of your procedure 
rules restricting a finding of impairment to the facts of the case, my advice is that the 
absence of this phrase does not allow you to include in your deliberations findings of 
another Fitness to Practise Panel, particularly in this case where they are the subject of an 
appeal yet to be heard. 
 
I advise you that you are concerned with the circumstances of this case and that it would 
be procedurally incorrect to take account of matters which were before another Fitness to 
Practise Panel which occurred prior to the decision in this case. 
 
If one looked ahead hypothetically, the appeal succeeded and the sanction of erasure was 
overturned, Dr Southall would then be in the position of his case having been reviewed 
today, including information relating to a decision which had been subsequently 
overturned.  Of course an early review is open to the doctor, but the fact that your 
decision was partially based on the subject of the appeal would seem inappropriate. 
 
At the review hearing in July 2007 the Legal Assessor gave advice that these matters 
were not relevant to the Panel’s decision at that time.  The difference now is that the 
outcome is known.  However I would advise you that this fact should not make any 
difference as the appeal has not been heard and the case is still ongoing.  I would agree 
with the advice that was previously given. 
 
Mr Tyson has also referred you to the Chairman’s guidance at page 18 which advises you 
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to consider the previous Panel’s reasons for finding impairment and the reasons for the 
sanction and what the doctor has done during the period of conditions to demonstrate that 
his fitness to practise is not impaired.   
 
My advice on this is that the tenor of the guidance is that on review you are being 
reminded to focus on the original Fitness to Practise Panel decision and what the doctor 
has done in the meantime to demonstrate his fitness to practise and not on other matters 
unrelated to these proceedings. 
 
Finally, I remind you that you have a duty to act fairly to both parties and to restrict your 
consideration to what you deem appropriate.  I only advise you, the decision is yours and 
you do not have to accept my advice.  Thank you.   
 
THE CHAIRMAN:  Thank you very much indeed, Mrs Breach.  As I indicated, I would 
invite any comment by either or both Counsel on the advice that we have received.  
Mr Tyson, would you like to respond? 
 
MR TYSON:  Well I do not accept the advice of course but you have had the advice and 
you have heard my submissions and they do not benefit by further repeating.   
 
There is one error of fact by the Legal Assessor where she said the previous Panel 
determined that Dr Southall’s fitness to practise was impaired.  That is not something we 
so far considered because everything has been dealt with under the old rules to-date and 
this is why we are getting ourselves into slight knots, because this is the first time we are 
considering impairment on the resumed, we dealt with it under the old rules.  That is that 
error of fact. 
 
THE CHAIRMAN:  I see the Legal Assessor is nodding in agreement and therefore for 
the transcript we can take it that she accepts that correction. 
 
MR TYSON:  I would just make one point if I can restrict myself, you should not deal 
with this matter because there are ongoing proceedings, the only thing that has not 
happened is that the sanction has been stayed pending the appeal but the findings of fact 
and the determination of serious misconduct are still there in relation to the M matter and 
remain there until the only thing that is not ongoing, if I can put it that way, is that the 
sanction has been stayed, but the facts and the finding of serious misconduct are still there 
unless and until they are overturned.  I would disagree of course fundamentally with other 
aspects but I will not improve my condition or statement by repeating. 
 
THE CHAIRMAN:  Thank you, Mr Tyson.  Miss O'Rourke. 
 
MISS O'ROURKE:  Sir, I agree with the advice given to you by the Legal Assessor.  I 
also agree with Mr Tyson that last year was not dealt with by way of impairment.  I 
should just mark for the record, sir, I do not actually agree that that was the right thing to 
do last year because Section 36 of the Medical Act had been abolished and I do not 
understand how in fact they could have gone ahead to make a direction under Section 36 
when it no longer existed, but what will be will be. 
 
Sir, on the final point in respect of Mr Tyson rather than your Legal Assessor when he 
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says that the determination of serious professional misconduct and the facts stand, the 
reason that the sanction does not come into existence is because they are under challenge. 
If they were not under challenge there would be no reason to stay that.  I think it is 
completely artificial to try and make that point.  The reality is the whole of that decision 
is under appeal and the main ground of appeal is the complete misapplication of the 
standard of proof. 
 
THE CHAIRMAN:  Thank you all very much, that is extremely helpful.  The Panel will 
now go into camera to consider its decision.  Would strangers please withdraw. 
 

STRANGERS THEN, BY DIRECTION FROM THE CHAIR, WITHDREW 
AND THE PANEL DELIBERATED IN CAMERA 

 
STRANGERS HAVING BEEN READMITTED 

 
D E T E R M I N A T I O N 

 
THE CHAIRMAN:  Welcome back everyone.  Mr Tyson, you have made an application 
on behalf of the General Medical Council, to adduce evidence that Dr Southall, since the 
last review hearing in July 2007, has been found guilty of serious professional 
misconduct by another Fitness to Practise Panel sitting in December 2007, which directed 
that his name be erased from the Medical Register.  You submitted that that finding is 
highly relevant to the issue of impairment before the Panel today and that this Panel is 
entitled to take account of it. 
 
Miss O’Rourke, on behalf of Dr Southall, objected to your application.  She submitted 
that the events which were the subject matter of the December 2007 decision preceded 
both the events and the findings in this case and should not be taken into account.  She 
further stated that the matter is ongoing because it is subject to an appeal by Dr Southall, 
which is listed at the High Court in January 2009 and so the Panel is effectively in the 
same position as the previous Panel in July 2007.  That Panel was advised by its Legal 
Assessor that these matters were not relevant.  Furthermore, Miss O’Rourke stated that 
under Section 40 of the Medical Act the determination of a Fitness to Practise Panel does 
not take effect until all appeals are exhausted. 
 
The Legal Assessor advised the Panel that, since the decision of the December 2007 
Panel is under appeal, it would be procedurally incorrect to take account of it.  The Panel 
has accepted the Legal Assessor’s advice and has determined not to accede to your 
application. 
 
Mr Tyson, I am mindful of the time and I would not seek to persuade you to begin your 
opening today but if there are any other matters that you may wish to raise? 
 
MR TYSON:  I was going to ask for a bit of time anyway because we have to alter the 
bundle we were going to put in, in the light of your determination. 
 
THE CHAIRMAN:  Very well.  That will not preclude us starting tomorrow at the 
normal time? 
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MR TYSON:  Correct. 
 
THE CHAIRMAN:  I am pleased to hear that. 
 
MR TYSON:  To help you I am going to open both on the background and on the 
Council’s submissions on impairment all in one, as it were, and I am not going to call any 
evidence but rely on the documents.  Then I anticipate that my learned friend is going to 
seek to call some expert evidence, expert evidence which we have received in the last two 
days from a number of experts.  When I am told that she wants to call Expert X I will 
then object and you will have to make a determination whether the evidence that we 
anticipate the expert is going to give is either relevant or admissible to the matters with 
which you have to deal.  That may well be a lengthy procedure because in order to 
adjudicate upon this I think both my learned friend and I are agreed that you will have to 
read the proposed expert’s report. 
 
THE CHAIRMAN:  Will this be repeated--- 
 
MR TYSON:  Five times. 
 
THE CHAIRMAN:  Very well.  Thank you for forewarning us. 
 
MR TYSON:  I say that with foreboding but I cannot object, as it were, to a witness who I 
do not know is going to be called.  I have been served with a number of reports.  My 
learned friend might think wisely overnight not to call each and every one of those 
experts, but unless and until I am told she might propose to call X then I cannot jump up. 
 Other ways of dealing with this matter have been canvassed but I think my learned friend 
and I agree that unless and until she says “I am going to call X” I cannot deal with my 
objections to X, Y or Z.  
 
MISS O'ROURKE:  Sir, can I just indicate in that respect.  Experts’ reports have been 
served because of course it is the normal procedure to do so.  It does not mean because I 
have not drafted those reports, they have been drafted by experts, that I would seek to 
adduce the totality of the evidence in them.  In part I await Mr Tyson’s opening 
tomorrow, indeed his indication as to why it is he says Dr Southall’s fitness to practise is 
impaired as of today, bearing in mind the events of the Clark case were in 2000 and the 
determination was in 2004, so therefore eight years on from the misconduct I wait to hear 
what it is he says Dr Southall has done that indicates impairment today taking into 
account the Cohen case and indeed that we are looking forward prospectively.  
 
In the light of that I will then take decisions in respect of those witnesses.  It may be that 
some of them have less to say than in their expert’s report.  We have served experts’ 
reports that are full on the basis that there would then be any objection that evidence has 
taken the other side by surprise, but it may well be in the light of what he says that the 
issue is narrow and it may well be, sir, that once you have determined in respect of the 
first expert the ambit of that which is relevant, it may well be that with subsequent 
experts I call evidence that fits within the parameters of what you have said.   
 
Yes, it is correct that if he maintains objections in respect of each of the five of them you 
will have to deal with it each time, but it may well be if I indicate to him after you have 
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given your determination in respect of the first one what evidence it is that I seek to 
adduce that we may not have five disputes, but I certainly at the moment envisage calling 
all five of them, four of them are consultant paediatricians.  I say their evidence will be 
relevant to your subjective judgment on impairment because it is a judgment and on that 
you have to look at seriousness.  You will be assisted by experts who will tell you in 
terms of in 2008 whether this is serious or not in the context of continuing impairment. 
 
Sir, it is a question of seeing how we go.  I will reflect overnight.  I have not yet met any 
of the experts.  When I do meet the first two of them tomorrow (and it may well be sir 
tomorrow that I invite you to allow them to come and sit at the back although they are 
going to be witnesses because they fall into the category of experts rather than factual 
witnesses) it may well be when they hear Mr Tyson’s opening and indeed how he puts the 
case, that they may reflect themselves on that which they can contribute. 
 
THE CHAIRMAN:  That sounds very reasonable.  Does that conclude matters for today? 
 
MR TYSON:  Yes, sir. 
 
THE CHAIRMAN:  Very well.  Thank you very much indeed, ladies and gentlemen.  We 
will close for today and resume at the normal time tomorrow.  Thank you very much. 
 

(The Panel adjourned until 9.30 am on 
Tuesday, 12 August 2007) 

 
---------------- 
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THE CHAIRMAN:  Welcome back everyone.  Mr Tyson, I understand there was some 
difficulty in adjusting the bundles, but that that has now been done. 
 
MR TYSON:  There was a printing crisis, in that printers went down at the vital moment, 
and a copying crisis ditto. 
 
THE CHAIRMAN:  I thought it was a matter of removing paper rather than copying 
paper. 
 
MR TYSON:  I do apologise to the Panel for any delay and also to my learned friend.  
Sir, before I formally open can I deal with the issue of bundles?  Rather than produce 
bundles during the course of my opening perhaps we can deal with it now.  My 
understanding of what the Panel have is that they have a document which may well be 
what I call “the yellows”, which is a seven page document entitled “Fitness to Practise 
Panel Hearing.  On 11 August a Fitness to Practise Panel will consider the case of...”   
 
THE CHAIRMAN:  That is known in-house as the agenda. 
 
MR TYSON:  I thought it was known in-house as “the yellows” but I will call it the 
agenda.  Secondly, I anticipate that there has been some documentation provided to you 
entitled “Index to Papers Dr David Patrick Southall” which goes to some 18 pages. 
 
THE CHAIRMAN:  We all have that and have read that in advance. 
 
MR TYSON:  I do not know what you would like to call that document. 
 
THE CHAIRMAN:  We could give it an exhibit number or we could simply refer to it as 
the first bundle. 
 
MR TYSON:  There is a difference between a Panel document and a document produced 
by the GMC.  I am quite happy to call it C1 and we can go down with the whole lot. 
 
THE CHAIRMAN:  Why do we not do that?  We will mark this C1. 
 
MR TYSON:  There are then some additional GMC generated material which I am going 
to produce to you.  I would ask for this to be called C2.   
 
THE CHAIRMAN:  This bundle goes from pages 1 to 16.  As you suggest, Mr Tyson, we 
shall mark that C2.   
 
MR TYSON:  There is then a further bundle of documents heavily redacted which I 
would ask to be called C3.  It is redacted in the light of your determination last night.   
 
THE CHAIRMAN:  That is fully paginated and runs from pages 1 to 68, though 
doubtless now with a number of pages missing.  We will mark that C3. 
 
MR TYSON:  The next document that I would ask you to look at is an extract from the 
transcript of the original 2004 hearing beginning on D1/46 to D1/51.  I would ask for that 
to be C4. 
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THE CHAIRMAN:  Very well.  We will mark that C4. 
 
MR TYSON:  That is from the original 2004 hearing.  To assist you, it is an extract from 
my opening of that.  Lastly, by way of housekeeping, there is a further extract from my 
opening which I would ask to be C5 which begins at D1/65. 
 
THE CHAIRMAN:  That goes through from D1/65 to D1/68. 
 
 MR TYSON:  Correct, sir. 
 
THE CHAIRMAN:  As you suggest, we will mark that C5. 
 
MR TYSON:  Sir, can I now start my opening proper?  Can I first take you to the rules 
and introduce to you how I am going to deal with my opening?  Can I take you to the 
2004 rules? 
 
MISS O'ROURKE:  Sir, before Mr Tyson does that, can I indicate, for the avoidance of 
doubt, that I have got three experts sitting in the back of the hearing room.  I do intend to 
call them as witnesses.  It is just to get the Panel’s approval that they are in to listen to the 
General Medical Council’s case.  They are Dr Davis, Dr Crawford and Dr Mok in that 
order.  All three are consultant paediatricians. 
 
THE CHAIRMAN:  There is no objection to that, Mr Tyson? 
 
MR TYSON:  No objection.  It is the usual course.  I am grateful to my learned friend. 
 
THE CHAIRMAN:  You are most welcome to remain. 
 
MR TYSON:  Sir, if I can take you to rule 22, we have reached stage (c).  It is my duty to 
take you through the matters under 22(c)(i) and (ii), namely:  
 

“(c)   the Presenting Officer shall -  
 
(i) inform the FTP Panel of the background to the case, and the 
sanction previously imposed, 
 
(ii) direct the attention of the FTP Panel to any relevant 
evidence, including transcripts of previous hearings, and may 
adduce evidence and call witnesses in relation to the 
practitioner's fitness to practise or his failure to comply with any 
requirement imposed upon him as a condition of registration;” 

 
I said last night, and I will repeat, that there is no allegation here that the doctor has failed 
to comply with any requirement imposed upon him. 
 
Sir, the background to this case is complicated and it may be useful at the start if you note 
some key dates.  The first key date is September 1996 when a child, Christopher Clark, 
was born and died some eleven weeks later.   
 
THE CHAIRMAN:  Mr Tyson, I am told that on previous occasions there has been 
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anonymisation. 
 
MR TYSON:  I am coming to the anonymisation.  It does not relate to the first two 
children. 
 
THE CHAIRMAN:  Whilst I have interrupted your flow, I note that you are standing and 
it is a very low desk.  Given the size of this room, can I say to both Counsel that there is 
absolutely no requirement to stand.  If you are most comfortable addressing us from a 
standing position, feel free to do so, but if it is more comfortable to be seated, then please 
do be seated. 
 
MR TYSON:  I am grateful.  I will remain standing for the moment.  The first material 
date is September 1996.  Christopher Clark was born and Christopher died some eleven 
weeks later.  The next material date is November 1997 and Harry Clark was born.  Harry 
died some eight weeks later.  The next material date is November 1998 when the third 
child of the Clark family was born.  That child is known as Child A and I would be 
grateful if you could remind any press present that there is a plethora of court orders that 
that child should not be identified in any way other than by Child A. 
 
THE CHAIRMAN:  We have one member of the press here who clearly heard that.  He is 
nodding.  He clearly understands. 
 
MR TYSON:  I am obliged.  The next key date is October 1999.  At that time Dr 
Southall, who was the Professor Southall, was facing a number of complaints against him 
which were being formally investigated by his Trust.  I think his hospital changed its 
name, but let us call it North Staffs.  I think its formal name is the University Hospital of 
North Staffordshire.  In this month, October 1999, he was ordered by the Acting Medical 
Director of that Trust not to undertake any child protection work.   
 
One month later, in November 1999, Sally Clark, the mother of Christopher and Harry, 
was convicted of the murder of both those children.  At about that time Child A went to 
live with his father.  In December 1999 Dr Southall was suspended from all his duties by 
the Trust pending the investigations and remained suspended until October 2001. 
 
On 27 April 2000 Channel 4 broadcast a programme under its “Despatches” series on the 
Sally Clark case.  In the course of that television programme Mr Clark gave an interview. 
 The next day, 28 April 2000, Dr Southall contacted his local child protection unit, 
concerned at what he had seen in the television programme.   
 
On 30 August 2000 Dr Southall prepared a report - I underline the word “report” as it is 
entitled “Medical Report” - on his views about the case at the request of solicitors for 
Child A’s guardian.  In September 2000 there was an e-mail exchange about the contents 
of that report between Dr Southall and Professor David.  Professor David was the expert 
retained by all the parties in the family court proceedings relating to Child A, all the 
parties being the local authority, the parents and the guardian.   
 
In October 2001 Dr Southall returned to practice after his suspension was lifted.  He was 
cleared of all the matters that were raised against him in the various matters.  He was still 
prevented by his Trust from any involvement with child protection work.   
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In June and August 2004 the Professional Conduct Committee, as it then was, heard  
Mr Clark’s complaint against Dr Southall.  It found all facts proved.  It found serious 
professional misconduct and it ordered a condition for three years, effectively that Dr 
Southall should not do any child protection work as there defined.  It did not order a 
resumed hearing after the end of the maximum three years conditions period.   
 
In November 2004 Dr Southall retired from his full time consultant post and with that 
resignation his foundation professorship ceased.  He carried on doing locum work for the 
Trust and I understand in June of this year he retired from doing locum work for that 
Trust.  Of course, and it is a matter of comment, he can go back to doing locum work for 
that Trust or, indeed, any other Trust.   
 
The next date is 14 April 2005.  This is the judgment of Mr Justice Collins.  The Council 
for the Regulation of Health Care Professionals, as it was then called, appealed the 
imposition of conditions by the Professional Conduct Committee as they were too lenient 
n the view of the Council.  The Council sought erasure.  The appeal, as we will see, was 
partially allowed to the extent that the no children protection work condition was 
tightened up and, secondly, an old rules 31(5) direction for a resumed hearing was 
ordered.   
 
The last date is 23 July 2007.  A resumed hearing took place under the old rules by way 
of the transitional provisions.  By virtue of those transitional provisions, the conditions 
could only be imposed for a further one year.  The Panel on that occasion last year re-
imposed the same conditions as made by Mr Justice Collins and ordered a review hearing 
under the new rules within that year.  That is today’s hearing that was ordered on 23 July 
2007.  Unless you make any further order, Dr Southall’s conditions will lapse on 23 
August of this year.   
 
If I can take you to the facts of the Clark case and, in going through the facts, I make no 
secret of the fact that I will largely be reading from the transcript of the submissions I 
made on 23 July of last year, where I outlined the facts to that Panel.  It is recorded 
specifically on the transcript that Leading Counsel representing Dr Southall was content 
with the way I had put it.  For the purposes of the transcript, Leading Counsel recorded 
that she was perfectly content with the way I had put it at page 32F and G.   
 
Sir, the charges that Dr Southall faced can be seen in bundle C3.  It starts on page 1.  The 
charges go from page 1 to page 4.  It reads: 
 

“That, being registered under the Medical Act, 
 
1. In November 1999 Sally Clark was convicted of the murder of 
two of her children, Christopher and Harry Clark; Admitted and 
Found Proved” 
 

Indeed, sir, you will note that throughout this the background facts were largely admitted 
in this case and it was the inferences from those facts which were in dispute and found 
proved against the doctor. 
 

“2. On about 27 April 2000 you watched the “Dispatches” 
programme about the Sally Clark case that was broadcast on 
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Channel 4 television that night; Admitted and Found Proved 
 

3. As a result of the information gleaned during your watching of 
the programme, on the next day you contacted the Child Protection 
Unit of the Staffordshire Police to voice your concerns about how 
the abuse to Christopher and Harry Clark had occurred;” 

 
You may like to write against that that paragraph 3 was found by the PCC to precipitate. 
 

“4. As a result of such contact, on 2 June 2000 you met Detective 
Inspector Gardner of the Cheshire Constabulary, the senior 
investigating officer into the deaths of Christopher and Harry Clark, 
and in effect told him that, as a result of watching the programme, 
you considered that 

 
a. Stephen Clark, Sally Clark’s husband, had deliberately 
suffocated his son Christopher Clark at a hotel prior to his 
eventual death, 

 
b. Stephen Clark was thus implicated in the deaths of both 
Christopher Clark and Harry Clark,  

 
c. there was thus concern over Stephen Clark’s access to 
and the safety of the Clark’s third child, Child A; 

 
5. At the time of meeting Detective Inspector Gardner, you 

 
 a. were not connected with the case, 

 
b. made it clear that you were acting in your capacity as a 
consultant paediatrician with considerable experience of life 
threatening child abuse, 

 
c. were suspended from your duties by your employers, the 
North Staffordshire NHS Trust (“the Trust”), 

 
d. knew that it was an agreed term of the Trust’s enquiries 
that led to such suspension that you would not undertake new 
outside child protection work without prior permission of the 
Acting Medical Director of the Trust, 

 
e. had not sought permission of the Acting Medical 
Director prior to contacting the Child Protection Unit of the 
Staffordshire Police and meeting with Detective Inspector 
Gardner, 

 
f. relied on the contents of the “Dispatches” television 
programme as the principal factual source for your concerns, 
g. had a theory about the case as set out in Head 4 above, that you 
presented as fact underpinned by your own research;” 
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You can see, sir, that (g) was not admitted and was found proved after the evidence. 
 

“6. Your actions as described in Heads 3 and/or 4 and/or 5 were 
 

a. precipitate, Found proved in relation to Heads 3  
and 5” 

 
Against 5 you may wish to write “precipitate”. 
 

 “b. irresponsible,” 
 
That was found proved in relation to head 5, so against head 5 you may like to write 
“precipitate and irresponsible.” 
 

 “c. an abuse of your professional position;” 
 
That was found not proved in relation to heads 3, 4 and 5. 
 

“7. On 30 August 2000 you produced a report on the Clark family 
at the request of Forshaws, Solicitors 

 
 a. At the time you produced your report you  

 
i. did not have any access to the case papers, 
including any medical records, laboratory investigations, 
post-mortem records, medical reports or x-rays, 
Admitted and found proved 

 
ii. had not interviewed either Stephen or Sally Clark, 
Admitted and Found Proved 

 
  b. Your report concluded that 
 

i. it was extremely likely if not certain that Mr Clark had 
suffocated Christopher in the hotel room,  

 
   ii. you remained convinced the third of the Clark family,  

Child A, was unsafe in the hands of Mr Clark. 
 

c. Your report implied that Mr Clark was responsible for 
the deaths of his two eldest children, Christopher and Harry, 

 
d. Your report was thus based on a theory that you had 
about the case that you presented as fact as underpinned by your 
own research,” 

 
Again, that was a matter of issue at the hearing and was later found proved. 
 

 “e. Your report declared that its contents were true and may 
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be used in a court of law whereas it contained matters the truth 
of which you could not have known or did not know.” 

 
That was found proved, but in fact the first line and a half were admitted, i.e. “Your 
report declared that its contents were true and maybe used in a court of law.”  That was 
admitted.  The second bit was not admitted and was a matter of contention at the hearing, 
namely, “it contained matters the truth of which you could not have known and did not 
know.”  That was found proved. 
 

 “f. Your report contained no caveat to the effect that its 
conclusions were based on very limited information about the 
case held by you, Admitted and Found Proved 

 
g. When given the opportunity to place such a caveat in 
your report you declined, by faxed email dated 11 September 
2000, on the basis that even without all the evidence being made 
available to you it was likely beyond reasonable doubt that  
Mr Clark was responsible for the deaths of his two other 
children;  Admitted and Found Proved 

 
8. Your actions ad described in Head 7 above were individually 
and/or collectively  
 
 a. inappropriate, Found Proved 

 
  b. irresponsible, Found Proved 
 
  c. misleading, Found Proved 
 
  d. an abuse of your professional position.  Found Proved 
 

 And that in relation to the facts alleged you have been guilty of 
serious professional misconduct.” 

 
Sir, looking at head of charge 7, each one of those matters individually, (a) (b) (c) (d) (e) 
(f) and (g) were characterised either individually or collectively as being matters of 
criticism.  The Panel held that each matter individually and collectively were a matter of 
criticism. 
 
By the time of the 2004 hearing the doctor’s work in the field of child protection had 
invited and attracted – delete invited and put attracted – much criticism and controversy.  
This case was not – and I emphasize that – about the doctor’s work in the field of 
Munchausen’s syndrome by proxy, nor was it about the areas of covert video surveillance 
of parents with their infants.  In both of these fields this doctor had done much pioneering 
work. 
 
The case, in a nutshell, arose from the fact that, as a result principally of watching a 
Channel 4 television programme about the solicitor Sally Clark and her convictions for 
the murder of her two infant sons, the doctor formed a theory about the case.  This theory 
was that Stephen Clark, Sally Clark’s husband, had deliberately suffocated the eldest 
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child, Christopher, in a hotel room shortly before his death.  As a result of that incident, it 
was clear to Dr Southall that Stephen Clark had gone on to murder both his sons by 
suffocating them both. 
 
In due course Dr Southall went further and stated that it was beyond reasonable doubt, i.e. 
to the criminal standard of proof, that Mr and not Mrs Clark had committed these double 
murders.  It thus followed, in Dr Southall’s logic, that the Clark’s surviving son, known 
only as Child A, was unsafe in the hands of his father and should be removed from the 
father’s care, as step which, due to Dr Southall’s eminence and stature, was actively 
considered by the local authority. 
 
The background facts of the case, as you have seen from the many admissions made in 
C3, pages 1 to 4, were largely agreed.  The inferences from those facts, especially in 
heads of charge 6 and 8, were denied.  These were matters of debate at the hearing.  To 
give you some bare bones of the facts behind the heads of charge, they are these:  Mr and  
Mrs Clark were both solicitors.  Their first son, Christopher, was born in September 1996. 
A few weeks later Christopher was in the sole charge of Mr Clark in a London hotel 
room.  In that hotel room Christopher suffered a nosebleed.  Some nine days after the 
nosebleed Christopher died unexpectedly at home aged eleven weeks when he was in the 
sole charge of his mother.  His father was at an office party, an alibi that was never 
challenged by the police.  At that time natural causes were recorded as the reason for the 
death. 
 
The Clarks then had a second child, Harry, who was born in November 1997.  Harry died 
unexpectedly at home eight weeks later in January 1998.  As a result of Harry’s death, 
matters were looked at again in some detail.  It was concluded that both children had been 
unlawfully killed.  Both parents were arrested.  In the end only Mrs Clark was charged 
with their murder in July 1998.  In November 1998, after Mrs Clark had been charged but 
before the criminal trial, she gave birth to a third child, Child A.  Child A at that time was 
immediately taken into care at his birth with the agreement of his parents.   
 
By this time, at the end of 1998, there were two sets of legal proceedings.  There were the 
criminal proceedings relating to the unlawful killing of both the children.  Secondly and 
separately, there were child care proceedings in the Family Division relating to the future 
of Child A.  In November 1999 Sally Clark was convicted of the murder of the two 
children.  That is head of charge 1.   
 
Turning for a moment to Dr Southall, at that time he was an extremely distinguished 
paediatrician with many groundbreaking research articles to his credit.  He had an 
interest, both clinical and research, in the area of sudden infant death syndrome.  
Although clearly distinguished, the doctor had acquired a number of detractors, in 
particular people, especially parents, who were unhappy about his clinical and his expert 
evidence work in the field of child abuse.  The detractors were also unhappy with the 
nature and quality of his research work.   
 
In January 1999 a formal complaint was made to his Trust by one of his detractors.  That 
complaint broadly revolved round the twin issues of the doctor’s child protection practice 
and, secondly, around the issue of his research work.  Whilst that complaint was being 
investigated the Trust placed limitations on Dr Southall’s practice.  In particular, he was 
ordered not to undertake any child protection work without the written permission of the 
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then Acting Medical Director of the Trust.  We can see the nature of that in bundle C3.  
At page 10 there is the judgment of Mr Justice Collins.  I would ask you to go to 
paragraph 16 on page 17, if I can read that to you: 
 

“I have referred to conditions imposed by the Trust.  Those resulted 
from complaints made of Professor Southall’s conduct in, inter alia, 
dealing with child abuse, in particular in relation to his use of covert 
video recording which demonstrated abusive conduct by some 
parents.  The allegations were investigated in depth and were all 
found to be without substance.  Their relevance lies in the fact that at 
the material time the allegations were still being investigated and the 
Trust had required him not to undertake any child protection work 
unless he received written confirmation from the then Acting 
Medical Director, Dr. P. M. Chipping.  On 3 June 1999 he had been 
told that he should not undertake any further category II work 
without Dr Chipping’s express written authority.  Category II work 
is work outside the NHS.” 
 

Can I pause there?  There are two aspects of the work.  Category I work is work on 
patients within the Trust in the hospital.  Category II work is work done outside the NHS, 
i.e. expert witness work and the like, not on patients, work not on patients of the Trust.  It 
is important that you understand the distinction in view of the conditions that were 
subsequently imposed.  Reading on: 
 

“Category II work is work outside the NHS.  On 15 October 1999, 
Dr Chipping wrote in these terms: - 

 
‘I write to provide further clarity in relation to your 
agreement to comply with the Trust’s request in ceasing 
work on any of your current child protection cases. 
 
As you are aware, the Trust has made their request on the 
advice of the inter-agency review panel.  Until the panel are 
at a stage in this inquiry to advise otherwise, your 
compliance with this request is required.  I will write to you 
to confirm if this position changes.  Until you receive 
written confirmation from myself, you should not undertake 
any protection work’.” 

 
In the course of the investigation of these complaints, which took a considerable time to 
resolve, in November 1999 Dr Southall was suspended with immediate effect.  I said 
earlier in my chronology that it was December, but I think the letter was written in 
November and came into effect in the first few days of December.  I see Dr Southall 
nodding when I say that.  He was suspended with immediate effect.   
 
These matters, the suspension of Dr Southall and the prohibition on child protection 
work, were the subject of heads of charge 5(c) and 5(d) which you have at page 2 of 
bundle C3.  I remind you that head 5(c) says: 
 

“...you 
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c. were suspended from your duties by your employers, the 
North Staffordshire Hospital NHS Trust (“the Trust”), 

 
d. knew that it was an agreed term of the Trust’s enquiries 
that led to such suspension that you would not undertake new 
outside child protection work without the prior permission of 
the Acting Medical Director of the Trust,” 

 
In about November 1999 we have these two events, firstly, the conviction of Sally Clark 
and, secondly, the suspension of the doctor. 
 
Sir, Mr Clark never accepted the jury’s verdict about his wife.  It is a matter of record that 
he put an enormous amount of work in in seeking to overturn the jury’s verdict.  Part of 
that work involved agreeing to appear in a television programme about his wife’s case 
which he hoped would help highlight deficiencies in the prosecution case and would 
assist in her forthcoming appeal.   
 
This programme was made and was subsequently broadcast by Channel 4 in its 
“Despatches” series.  It was broadcast on 27 April 2000.  In the course of that programme 
Mr Clark himself was interviewed.  He dealt with an event when Christopher, the eldest 
child, had had a nosebleed in a hotel room whilst in his sole case and shortly before his 
death.  Dr Southall watched that programme and, at a time when he was still suspended 
from the Trust and subject to the condition that he should not undertake any child 
protection work without permission, in his own words he was stunned by what he saw. 
 
In a subsequent report he said, and in relation to that can I now take you to C4?  I opened 
the case by reading out the entirety of that medical report.  I started reading it out on page 
41 at G and carried on reading it out verbatim to page 41 ending between F and G.   I say 
that Dr Southall said he was stunned by what he saw.  We can see how he put it at  
D1/51 B: 
 

“I was stunned when watching this television programme since it 
appeared extremely likely if not certain to me that Mr Clarke must 
have suffocated Christopher in the hotel room.  I felt that the police 
had been misled into believing that Mrs Clarke could have 
suffocated Christopher before she left the hotel and that the 
subsequent bleeding was a delayed consequence of this.  My 
experience with cases of intentional suffocation, where there was 
nasal or oral bleeding, does not concord with this view of the expert 
advice given to the police.  From my experience the bleeding always 
occurs simultaneously with the process of intentional suffocation.  I 
was aware of a third child of the family who could be receiving care 
from Mr Clarke.  Consequently, the next morning, I contacted the 
Child Protection Division of the Staffordshire Police to report my 
concerns.” 
 

That is what he said in a subsequent report. 
 
Dealing with the chronology for a moment, on 28 April, the day after the programme, he 
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did duly contact the child protection unit.  That is the matter I have just been dealing with 
at heads of charge 2 and 3, both of which were admitted and found proved.  You will 
recall that, in terms of head of charge 3 relating to the contact of the child protection unit, 
that was found to have been precipitate by the PCC on the grounds, essentially, that he 
did that in breach of his condition and without contacting the Medical Director of the 
Trust before getting involved in any more child protection work. 
 
As a result of his contact with the local child protection unit, Dr Southall was 
subsequently interviewed on 2 June by Detective Inspector Gardner from the Cheshire 
Constabulary to discuss his concerns.  What was discussed there is set out in head of 
charge 4.  Going back to head of charge 4 on page 2 of C3, we see it says: 
 

“4. As a result of such contact, on 2 June 2000 you met Detective 
Inspector Gardner of the Cheshire Constabulary, the senior 
investigating office into the deaths of Christopher and Harry Clark, 
and in effect told him that, as a result of watching the programme, 
you considered that  

 
a. Stephen Clark, Sally Clark’s husband, had deliberately 
suffocated his son Christopher Clark at a hotel prior to his 
eventual death, 

 
b. Stephen Clark was thus implicated in the deaths of both 
Christopher and Harry Clark,  

 
c. there was thus concern over Stephen Clark’s access to and the 
safety of the Clark’s third child, Child A;” 

 
All those matters you can see were admitted.  Sir, it was only after that meeting that  
Dr Southall told the Trust that he had become involved in a child protection case.  When 
the Trust were informed they were most concerned and in fact wrote to the doctor about 
it.  I am relying here in what was stated in the judgment of Mr Justice Collins at 
paragraph 17 on page 17.  When Dr Chipping gave evidence at the hearing she said that 
Professor Southall ought to have asked her permission before contacting the police about 
his concerns following the television programme. 
 
Thus, we have the position that was set out in head of charge 5, if I can take you back to 
C3 at page 2.  Before I go to that, perhaps you should note that each one of these matters 
was found by the PCC to be both precipitate and irresponsible: 
 

“5. At the time of meeting Detective Inspector Gardner, you  
 
  a. were not connected with the case, 
 

b. made it clear that you were acting in your capacity as a 
consultant paediatrician with considerable experience of life 
threatening child abuse, 

 
c. were suspended from your duties by your employers, the 
North Staffordshire Hospital NHS Trust (“the Trust”),  
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d. knew that it was an agreed term of the Trust’s enquires 
that led to such suspension that you would not undertake new 
outside child protection work without prior permission of the 
Acting Medical Director of the Trust, 

 
e. had not sought permission of the Acting Medical 
Director prior to contacting the Child Protection Unit of the 
Staffordshire Police and meeting with Detective Inspector 
Gardner, 

 
f. relied on the contents of the ‘Dispatches’ television 
programme as the principal factual source for your concerns, 

 
g. had a theory about the case as set out in Head 4 above, 
that you presented as fact as underpinned by your own 
research;” 

 
You will see, in relation to head of charge 5, that 6(a) was found proved and 6(b) was 
found proved.  It is right to say that 6(c) was not found proved in relation to being an 
abuse of his professional position in contacting the police about the matters on the 
grounds, as is clear from the determination, which I will take you to shortly, that it was in 
fact a duty of the doctor to “whistle blow”, if I can put it that way.  It was held not to be 
an abuse of his professional position, but it was precipitate and irresponsible in the 
circumstances of the case where there were these conditions imposed by his employers. 
 
In July 2000 Mr Stephen Clark heard about Dr Southall’s involvement in the case and 
complained official to the General Medical Council about such involvement.  Thus, under 
the old rules he was a formal complainant in the case and was there represented by me.   
 
Carrying on with the chronology, the local authority involved in the child care 
proceedings in relation to Child A, the third child, also became aware of Dr Southall’s 
views.  That led to the care court to order that Dr Southall set out his points of concern in 
writing and thereafter to discuss those matters with a Professor David.  It is right to point 
out at this stage, bearing in mind the presence of three people in this room whose reports I 
have read, that it was the decision of the care court, family division, that Dr Southall 
should set out his points of concern and it was the decision of the care court that  
Dr Southall be given none of the background material to that.  He was ordered merely to 
write his points of concern arising out of what he had seen in the television programme 
without access to any other material.  The order was that he should set out his points of 
concern in writing and thereafter to discuss those matters with Professor David. 
 
Professor David is a well know paediatrician from the University of Manchester who, as I 
have said, had been instructed by all the parties in the Child A care case to assist them.  
He was jointly instructed by the local authority, the guardian for the child and the parents. 
  
 
We are now coming to head of charge 7 territory.  Dr Southall did not simply set out his 
points of concern.  He wrote a medico-legal report about his views on the case.  He 
entitled that document, as we can see from C4, page 46, “Medical Report on the Clarke 
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Family for Forshaws Solicitors”.  Rather than setting out a few points of concern, it was a 
matter of some considerable amount of pages, as I flick through the pages.  The important 
aspect that I need to point out to you now is that in conclusion we see that the last words 
of that medico-legal report are reported between F and G on page 51, where he adds the 
court witness statement of truth: 
 

“I declare that the contents of this report are true and that they may 
be used in a court of law.” 
 

If I can put it this way, it was topped and tailed as a medico-legal report.  It was headed 
“Medical Report” and it ended with the standard declaration that the contents of the 
report were used and may be used in a court of law.   
 
Sir, taking you to head of charge 7 of page 3 of C3, it says: 
 

“7. On 30 August 2000 you produced a report on the Clark family 
at the request of Forshaws, Solicitors...” 

 
Pausing there a moment, Forshaws, Solicitors, were the solicitors for the guardian ad 
litem.  As is usual in family cases where there is a joint report being commissioned, it is 
the solicitors for the child who are the physical ones who commission and write the letter 
of instruction. 
 

 “a. At the time you produced your report you  
 

i. did not have any access to the case papers, 
including any medical records, laboratory investigations, 
post-mortem records, medical reports or x-rays,  

 
ii. had not interviewed either Stephen or Sally Clark,  
 

  b. Your report concluded that 
 

i. it was extremely likely if not certain that Mr Clark had 
suffocated Christopher in the hotel room,  

 
   ii. you remained convinced the third of the Clark family,  

Child A, was unsafe in the hands of Mr Clark. 
 

c. Your report implied that Mr Clark was responsible for 
the deaths of his two eldest children, Christopher and Harry,” 

 
Dealing with the contents of the report, you can see the matters set out in (b) and (c) if 
you go to the report at C4.  Between B and G you will find the matters set out in head of 
charge (b) and (c).  I have read to you the bit between B and D.  It says at E: 
 

“I remain convinced that the third child in this family is unsafe in the 
care of Mr Clarke.” 

 
The allegation at (b)(i) is at page 51 between B and C: 
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“I was stunned when watching this television programme since it 
appeared extremely likely if not certain to me that Mr Clarke must 
have suffocated Christopher in the hotel room.” 

 
In terms of head of charge 7(a)(i), the lack of access to the case papers, this was the result 
of the court order of the family court.  I have taken you to 7(a) (b) and (c).  At (d), which 
was a matter of evidence and ultimate finding before the PCC: 
 

 “d. Your report was thus based on a theory that you had 
about the case that you presented as fact as underpinned by your 
own research,” 

 
That was found proved and, in my submission, determinative. 
 

“e. Your report declared that its contents were true and may 
be used in a court of law...” 
 

I have taken you to that passage. 
  
“...whereas it contained matters the truth of which you could not 
have known or did not know.” 

 
That was the matter that was found proved. 

 
Then we come on to (f): 

 
“f. Your report contained no caveat to the effect that its 
conclusions were based on very limited information about the 
case held by you,” 
 

It was admitted that there was no such caveat in the report.   
 
The report was dated 30 August.  On 8 September the discussion as ordered by the care 
court took place between Professor David, the jointly instructed paediatrician and  
Dr Southall.  In the course of that meeting Dr Southall told Professor David, in relation to 
his suspension, that his work in the Clark case was merely as a concerned member of the 
public, rather than as a paediatrician or as a doctor.  He told Professor David that he had 
come to the conclusion that the court had convicted the wrong person and that a child was 
in danger as a result of living with the true killer.   
 
The central prop of Dr Southall’s theory was:  (1) that nosebleeds occur immediately after 
trauma;  (2) the only cause of a nosebleed at that age in the absence of pre-existing 
disease was inflicted trauma;  (3) as Mr Clark was alone with Christopher in the hotel 
room when Christopher had the nosebleed, such bleed must have been caused by his 
father;  (4) therefore Mr Clark unlawfully killed Christopher a few days later and then 
Harry a year or so later.  That was the theory used to add to the facts gleaned from the 
television programme and without access to any of the case papers or medical material in 
the case. 
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Sir, Professor David was concerned that nowhere in Dr Southall’s medical report was 
there any sort of warning or note of caution that his opinion could only have been based 
on the most scanty of information, the main source being the television programme.  The 
lack of caveat is head of charge 7(f) which I read to you and which the doctor admitted.  
Professor David assumed that the lack of any caveat was simply an oversight and so 
Professor David e-mailed Dr Southall and suggested that he inserted a caveat.  As was 
later noted by Mr Justice Collins, and I will come to that when I deal with his judgment, 
Professor David was effectively providing Dr Southall with a lifeline, but that lifeline was 
not accepted.   
 
Can I take you to C5 please?  The e-mail from Professor David to Dr Southall begins on 
page 65 between G and H.  It is an e-mail that starts: 
 

“Dear David, 
 
Please could I put a question to you? 
 
As I am sure you can imagine, there is a good deal of data about this 
case, both medical and circumstantial.  As you know I cannot 
disclose any details at all. 
 
I appreciate that for all the reasons that you set out, you have great 
concern about the possibility that Mr Clark rather than Mrs Clark 
killed the children. 
 
My question is simple.  Do you accept that it is possible that there is 
either medical data, or circumstantial data, or both, that could in fact 
largely or even completely exclude the possibility that Mr Clark 
killed either of his children? 
 
I feel I have to ask this question because nowhere in your report did 
you say something like ‘These opinions are based on the very 
limited data available to me in the television programme.  I have not 
had the opportunity to study the papers in the case and I accept that 
there may be data available that negates or his inconsistent with the 
opinions expressed here’. 
 
My guess is that you did not insert a caveat like this simply because 
you were in a hurry to send it off, but of course it is possible that you 
take a much stronger view.  I want to make sure that I fairly and 
accurately represent your opinions, and hence this email.” 
 

The response to the e-mail and the subject of head of charge 7(g) begins at the bottom of 
page 66 at H: 
 

“Dear Tim, 
 
I had thought through the issue of whether there might be other 
evidence not seen/heard by me which makes it impossible or very 
unlikely that Mr Clarke killed the two children.  I should say and 
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should have put in my report that I had undertaken a number of 
discussions with people involved with the case after seeing the 
video:  namely Mr Gardner...” 
 

Pausing there, he is the officer in the case. 
 

“....the guardian and the senior social worker and had asked 
questions relating to other possible but extremely unlikely 
mechanisms for the bleeding and scenarios which would enable 
rejection of my opinion.” 
 

Pausing there, sir, he tells Professor David here and gives the names of three people who 
he contacted.  What only became clear at the hearing, as opposed to what he told 
Professor David, was that Dr Southall had contacted two other people in relation to the 
matter, who were both medical witnesses in the Sally Clark criminal case, namely, 
Professor Meadow, the well known paediatrician, and Professor Green, who is a well 
known pathologist.  Dr Southall felt unable to tell Professor David that.  Re-reading that: 
 

“...I had undertaken a number of discussions with people involved 
with the case after seeing the video:  namely Mr Gardner, the 
guardian and the senior social worker and had asked questions 
relating to other possible but extremely unlikely mechanisms for the 
bleeding and scenarios which would enable rejection of my opinion. 
I received negative answers to these questions.  These were in 
particular whether any disease had been present in the first baby that 
might have caused the death that was not reported on the television 
programme.  Also any other information relating to the case that 
made Mr Clarke’s involvement impossible.  My only smallest 
reservation relates to an extremely unlikely prospect that both 
parents are implicated in the deaths.  I have never seen this before 
and therefore rejected it.  Thus there can, and in my opinion and 
beyond reasonable doubt, be no explanation for the apparent life 
threatening event suffered by the first baby which would account for 
the bleeding other than that the person with the baby at the time 
caused the bleeding through the process of intentional suffocation.  
The subsequent unexplained deaths of the babies with other injuries 
makes it likely beyond reasonable doubt that Mr Clarke was 
responsible” 
 

The e-mail went on at F: 
 

“I am not used to giving opinions without all of the evidence being 
made available and feel vulnerable over my report.  However, based 
on what I saw in that video alone and my discussions with the police 
officer, social worker and guardian, I remain of the view that other 
explanations cannot hold.  The evidence of the family friend is 
particularly important.” 
 

That is the end of the e-mail. 
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THE CHAIRMAN:  Mr Tyson, I wonder if that would be a convenient moment for the 
Panel to break or are you very close to the end? 
 
MR TYSON:  I am very close to the end of going through the heads of charge. 
 
THE CHAIRMAN:  We will stay with you for that and then we will break for 15 
minutes. 
 
MR TYSON:  Sir, having read to you the e-mail exchange, that puts into context head of 
charge 7(g), which was admitted, which I can perhaps remind you of: 
 

“g. When given the opportunity to place such a caveat in 
your report you declined, by faxed email dated 11 September 
2000, on the basis that even without all the evidence being made 
available to you it was likely beyond reasonable doubt that  
Mr Clark was responsible for the deaths of his two other 
children;” 
 

Head of charge 8: 
 

“8. Your actions ad described in Head 7 above were individually 
and/or collectively  
 
 a. inappropriate,  
 

  b. irresponsible, 
 
  c. misleading,  
 
  d. an abuse of your professional position.” 
 
Head of charge 8 was found proved, as I have said, in relation to the matters relating to 
the report and the rejection of Professor David’s lifeline. 
 
Submissions were made on serious professional misconduct and on sanction.  In the 
course of those submissions it was pointed out that the doctor had shown no remorse, that 
he had not apologised and that he still considered that he was right.  It is a matter of 
evidence that about the first question I asked Dr Southall in cross-examination was, was it 
still his view that Mr Clark was responsible and had murdered the two Clark children.  To 
his credit, he said it was still his view that Mr Clark and not Mrs Clark was responsible 
for the deaths.  I say to his credit, because although there are many accusations that can 
be alleged against Dr Southall, dishonesty has never been one. 
 
It was also submitted that the doctor had little or no insight, especially as he had admitted 
heads of charge (f) and (g), but nevertheless did not consider that any of the head of 
charge 8 matters were relevant, any of the consequences. 
 
Sir, we then come to the determination which I will deal with after the short break.   
 
THE CHAIRMAN:  We will break now and return at ten minutes to the hour, that is just 
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over 15 minutes. 
 

(The Panel adjourned for a short time) 
 

THE CHAIRMAN:  Welcome back everyone.  Mr Tyson. 
 
MR TYSON:  Sir, this Panel has not had an opportunity of reading the determination of 
the Professional Conduct Committee.  In my submission, it is only fair, both to the 
General Medical Council and to the doctor, that I read it in full to you, bearing in mind it 
impinges both on the background to the case and any subsequent submissions on 
impairment which will be required.  
 
THE CHAIRMAN:  Do we have a copy of it? 
 
MR TYSON:  You do.  I am going to take you to it.  It is in bundle C3 and it goes from 
page 4 to page 9.  If you can bear my voice for much longer I am going to read it to you. 
 
THE CHAIRMAN:  The alternative, Mr Tyson, is that you take a well earned rest for five 
minutes and we will all read it individually.   
 
MR TYSON:  I am quite happy to read it to you. 
 
THE CHAIRMAN:  You wish to read it. 
 
MR TYSON:  Yes, I wish to read it. 
 
THE CHAIRMAN:  Then please do so. 
 
MR TYSON:  It says: 
 

“Determination: 
Professor Southall: 
In November 1999 Sally Clark was convicted of the murder of her 
two children, Christopher and Harry Clark.  On or about 27 April 
2000 you watched the ‘Dispatches’ programme about the Sally 
Clark case that was broadcast on Channel 4 television that night.  As 
a result of information gleaned during your watching of the 
programme, on the next day you contacted the Child Protection Unit 
of the Staffordshire Police to voice concerns about how the abuse to 
Christopher and Harry Clark had in fact occurred.  Following this 
contact, on 2 June 2000 you met Detective Inspector Gardner of the 
Cheshire Constabulary, the senior investigating officer into the 
deaths of Christopher and Harry Clark, and in effect told him that, as 
a result of watching the programme, you considered that Stephen 
Clark, Sally Clark’s husband, had deliberately suffocated his son 
Christopher Clark in a hotel prior to his eventual death.  Stephen 
Clark was thus implicated in the deaths of both Christopher and 
Harry Clark.  Based on this opinion, you raised concern about 
Stephen Clark’s access to, and the safety of, the Clarks’ third child, 
Child A. 
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At time of meeting Detective Inspector Gardner, you were not 
connected with the case.  You made it clear that you were acting in 
your capacity as a consultant paediatrician with considerable 
experience of life threatening child abuse and that you were 
suspended from your duties by your employers, the North 
Staffordshire Hospital NHS Trust (“the Trust”).  You knew that it 
was an agreed term of the Trust’s enquiries that led to your 
suspension that you would not undertake any new outside child 
protection work without the prior permission of the Acting Medical 
Director of the Trust.  Despite this, you had not sought permission of 
the Acting Medical Director prior to contacting the Child Protection 
Unit of the Staffordshire Police and meeting with Detective 
Inspector Gardner.  You relied on the contents of the ‘Dispatches’ 
television programme as the principal factual source for your 
concerns.  You had a theory about the case that you presented as fact 
as underpinned by your own research.  The Committee found your 
actions in contacting the child protection unit of the Staffordshire 
Police to be precipitate and by not seeking the permission of the 
Acting Medical Director of the Trust before meeting D I Gardner to 
be precipitate and irresponsible. 
 
On 30 August 2000 you produced a report on the Clark family at the 
request of Forshaws, Solicitors.  At the time you produced your 
report you did not have any access to the case papers, including any 
medical records, laboratory investigations, post-mortem records, 
medical reports or x-rays.  You had not interviewed either Stephen 
or Sally Clark.  You report concluded that it was extremely likely if 
not certain that Mr Clark had suffocated Christopher in the hotel 
room.  You remained convinced that the third child of the Clark 
family, Child A was unsafe in the hands of Mr Clark.  Your report 
implied that Mr Clark was responsible for the deaths of his two 
eldest children, Christopher and Harry.  This was based on a theory 
that you had about the case that you presented as fact, as 
underpinned by your own research.  Your report declared that its 
contents were true and maybe used in a court of law, whereas it 
contained matters the truth of which you could not have known and 
did not know.  Your report contained no caveat to the effect that its 
conclusions were based on the very limited information about the 
case known to you. 
 
When given the opportunity to place such a caveat in your report 
you declined, by faxed email dated 11 September 2000, stating that 
even without all the evidence being made available to you it was 
likely beyond reasonable doubt that Mr Clark was responsible for 
the deaths of his two other children.  The Committee have found 
your actions as described above to be individually and collectively 
inappropriate, irresponsible, misleading and an abuse of your 
professional position. 
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The Committee are extremely concerned by the facts of this case.  
The Committee have heard that a formal complaint was made 
against you in January 1999.  The Trust placed a limitation on your 
work preventing you from undertaking any category 2 work (work 
that is commissioned by an external agency) pending the outcome of 
their investigations.  You agreed to the Trust’s request.  Due to the 
seriousness of their concerns in November 1999 the Trust suspended 
you for the duration of their inquiry and you were therefore 
prevented from undertaking any child protection work.   
 
The Committee have heard that you had been following the Clark 
case with interest as a proportion of your clinical and research work 
involved the sudden and unexpected deaths of infants and on 27 
April 2000 you watched the Channel 4 Dispatches programme 
which featured an interview with Stephen Clark.  As a result of 
viewing the programme, you formed the definite view that Mr Clark 
had murdered both Christopher and Harry and that accordingly not 
only had the wrong person been convicted but that the life of the 
remaining child (child A) was in danger by virtue of the fact that he 
was being cared for by Mr Clark.  You were so convinced of your 
opinion that you contacted the local child protection team, and 
subsequently met with Detective Inspector Gardner, the police 
officer in charge of the case.  The matter was reported to Social 
Services and subsequently there was a meeting between yourself, 
Social Services and the Guardian of child A.  This in turn led to 
Social Services convening a Child Protection Planning meeting.  The 
result of this meeting was that you were asked to produce a report 
and the matter was investigated further.  You did produce such a 
report dated 30 August 2000, in which you concluded that Stephen 
Clark was responsible for the deaths of both Christopher and Harry 
and that the Clarks’ third child was unsafe in his care. 
 
The Committee are extremely concerned that you came to this view 
without ever meeting or interviewing Mr or Mrs Clark, without 
seeing any of the medical reports, post mortem reports and without 
knowledge of the discussions between the experts or witnesses 
involved within the Sally Clark case.  You did not put yourself in a 
position to give a meaningful explanation. You view was a theory, 
which was however not presented as a theory but as a near certainty. 
Your hypothesis, based on your research, was that the nosebleed that 
Christopher had suffered in the hotel room whilst alone with Mr 
Clark was as a result of an assault.  Your view is that a bilateral 
nosebleed in an infant in the absence of an identifiable disease or 
accident, was virtually always the consequence of life threatening 
child abuse, usually an attempted smothering.  We heard from 
Professor David, the GMC expert witness that in order to come to 
such a firm view you must explore all the potential causal 
explanations for the nosebleed and detail this process in the findings. 
 In your evidence you stated you did not do this, as it was known to 
all the recipients of the report that you did not have access to any 
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other documentation.  However you have accepted that it would 
have been good practice to have detailed the diagnostic process in 
your report. 
 
The Committee have been directed to the guidance entitled ‘Expert 
Witnesses in Children Act Cases’ produced by Mr Justice Wall, 
which you acknowledged as good guidance.  However, it appears 
that you did not follow this guidance in the circumstances of this 
case.  Paragraph 5.4 states that ‘You should be very cautious when 
advising a judge that in your opinion a particular event occurred.  
You should do this only if you feel you have all the relevant 
information.’  You accepted the fact that you should have made it 
clear in your report that you did not have access to any documents 
and that the views expressed were based solely on watching the 
Dispatches programme.  The guidance further states at paragraph 
10.5 ‘What the court is anxious to prevent is any unrecorded 
informal discussions between particular experts which are either 
influential in, or determinative of, their views and to which the 
parties to the proceedings do not have access.’  You further 
conceded the fact that you should have disclosed the involvement of 
Professor Roy Meadow and Professor Green who you stated helped 
confirm your theory on the case.  Your reason for this omission was 
out of concern for them as they had given evidence at the trial of 
Sally Clark. 
 
As a potential Expert Witness, you had a duty to list in your report 
the limitations of either the method you used to come to your 
conclusion or the results.  The Committee were concerned by the 
fact that when given the opportunity to add a caveat to your report to 
state that your views were based solely on your viewing of the TV 
programme and not on any other evidence, you refused to do so.  In 
fact your opinion was put in more concrete terms by using the words 
‘beyond all reasonable doubt’.   
 
The Committee accept that as a Consultant Paediatrician you had a 
duty to report any concerns that you may have had regarding child 
safety with other professionals, but as you were prevented from 
undertaking any new child protection work due to the suspension 
imposed on you, you should have contacted Dr Chipping, Medical 
Director as the terms of your suspension required, prior to taking 
any action. 
 
The Committee also accept that the nature of child protection is such 
that sometimes concerns are raised which prove to be unfounded.  
However, despite this, there is a duty of care to raise such concerns 
in order to ensure the protection of children.   
 
Taking into account the facts found proved against you including 
inappropriate and irresponsible behaviour and an abuse of your 
professional position, the Committee consider your conduct amounts 
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to a serious departure from the standards expected from a registered 
medical practitioner.  The GMC’s guidance Good Medical Practice 
(July 1998) states that ‘Good clinical care must include an adequate 
assessment of the patient’s condition, based on the history, and 
clinical signs and if necessary an appropriate examination’.  In 
providing care you must ‘recognise and work within the limits of 
your professional competence’, be competent when making 
diagnosis and when giving or arranging treatment’.  You did not 
adhere to this guidance when you involved yourself in this case.  
You must also ‘respond constructively to assessments and appraisals 
of your professional competence and performance’.  GMP further 
states under the heading ‘If things go wrong’ that ‘If a patient under 
your care has suffered serious harm, you should act immediately to 
put things right.  When appropriate you should offer an apology’.  
GMP further states that ‘Registered medical practitioners have the 
authority to sign a variety of documents, on the assumption that they 
will only sign statements they believe to be true.  This means you 
must take reasonable steps to verify any statement before you sign a 
document.’  The Committee do not believe that you did take 
reasonable steps before you signed the report on the Clark case.  
You failure to adhered to these principles resulted in substantial 
stresses to Mr Clark and his family at a time when they were most 
vulnerable and could have resulted in Child A being taken back into 
care unnecessarily and Mr Clark’s prosecution as a result of your 
false allegation.  The Committee are concerned that at no time 
during these proceedings have you seen fit to withdraw these 
allegation or to offer any apology. 
 
Taking all these matters into account, the Committee find you guilty 
of serious professional misconduct. 
 
In considering whether to take action in relation to your registration, 
the Committee have considered the issue of proportionality and have 
balanced the interests of the public against your own.  The 
Committee have given careful consideration to the admissions made 
on your behalf and on behalf of the GMC and Mr Clark.  It has also 
considered carefully the GMC’s Indicative Sanctions Document.  
The Committee have been extremely impressed by the vast number 
of and the quality of testimonials that have been put before them.  It 
is clear from the testimonials that you are held in the highest esteem 
by your professional colleagues both in the United Kingdom and 
internationally.  They all testify to your outstanding clinical skills 
and unparalleled commitment to the welfare of children all over the 
world.  In particular we have noted the comments of Professor Sir 
Alan Craft, President of the Royal College of Paediatrics and Child 
Health (RCPCH) who states that there has been no doubt that you 
have been an academic leader and that you have undertaken 
extremely important ground breaking research which ‘has greatly 
influenced the way that babies and children have been managed all 
over the world’.  The testimonials dealt with not only your research 
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work, but also your work in paediatrics and child protection.  There 
are many references to your unstinting involvement in the care of 
seriously ill children both within your own Trust and wider afield.  
Your colleagues have testified of your willingness to help them 
when faced with difficult cases no matter the personal cost to 
yourself.  The Committee have also heard and been impressed by the 
fact that you set up Child Advocacy International, a charitable 
organisation which helps and promotes the welfare of sick children 
in less privileged parts of the world.  The Committee notes that prior 
to this hearing you have more than 30 years unblemished medical 
practice. 
 
The Committee have taken into account the evidence of  
Dr Chipping, Medical Director, who appeared before the Committee 
to give an oral testimony on your behalf.  Dr Chipping stated that 
since your return to work in October 2001, you have only worked in 
the area of general paediatrics and that you no longer involve 
yourself in paediatric intensive care or indeed in child protection 
work. 
 
The Committee nevertheless concluded that the findings against you 
reflect a serious breach of the principles of Good Medical Practice 
and the standards of conduct, which the public are entitled to expect 
from registered medical practitioners and the Committee therefore 
feel obliged to take action in the public interest.  In reaching this 
conclusion the Committee have borne in mind the Privy Council 
judgment in the case of Dr Gupta (Privy Council Appeal No. 44 of 
2001) which states that: 
 

‘The reputation of the profession is more important than  
the fortunes of any individual member.  Membership of a 
profession brings many benefits, but that is part of the 
price.’ 
 

In considering what action to take against your registration, the 
Committee recognise that taking no action and concluding this case 
with a reprimand would be wholly inappropriate. 
 
In the circumstances, the Committee have concluded that in your 
own and the public interest it must take action against your 
registration.  Based on the findings on facts in this case and your 
apparent lack of insight the Committee have decided that it would be 
inappropriate for you to continue with child protection work for the 
foreseeable future.  Therefore, the Committee  have decided to 
impose the following condition on your registration for a period of 3 
years:- 

 
1. You must not engage in any aspect of Child Protection work 
either within the NHS (Category I) or outside it (Category II). 
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The effect of the foregoing direction is that unless you exercise your 
right of appeal, your registration will become subject to the specified 
condition 28 days after the date when written notice of the direction 
is deemed to have been served on you.” 
 

Sir, as I stated, the Council for the Regulation of Healthcare Professionals did appeal the 
decision for undue leniency.  What you may find material in this case is that Dr Southall 
did not appeal or indeed cross-appeal at that time against the findings.  There was an 
ongoing appeal and he did not make any cross-appeal against the findings or the 
determination in that case.   
 
There came a time when the matter was argued before Mr Justice Collins in the 
Administrative Court.  His judgment is in the same C3 bundle.  It begins at page 10.  We 
see that this is an appeal by the Council for the Regulation of Healthcare Professionals 
and also involves the GMC and Professor Southall.  Professor Southall was represented 
there by the same Leading Counsel who represented him in the hearing before the PCC in 
June and August 2004.   
 
I am not going to read this to you, you will be relieved to hear, but I am going to draw 
various passages to your attention in the judgment.  Of course, when you retire you are 
free to read as little or as much of this document as you wish.  It was delivered on  
14 April 2005.  Paragraphs 1 to 4 deal with the background of the case.  It is perhaps 
worth reading paragraph 4 to you: 
 

“4. He maintained his conclusions that Mr Clark had attempted to 
suffocate his son at the hotel and that he and not his wife had killed 
his two children.  It followed that Mr Clark was not fit to look after 
Child A who would be in grave danger if he did.  He has, despite the 
existence of evidence which shows that Mr Clark could not have 
been responsible for his sons’ deaths and his continuing lack of full 
knowledge of all the relevant material which would have been taken 
into account in reaching such a positive conclusion, not resiled from 
that conclusion.” 

 
Taking you to paragraph 17 on page 17, four lines from the bottom of the page: 
 

“...Professor Southall’s excuse for not informing Dr Chipping or 
asking her permission was that he was not acting as an employee of 
the Trust but as an informed individual.  It was, as he put it, ‘neither 
category II work nor acute child protection work of the kind I was 
doing in October when asked to stop.  This was something 
completely different to those two issues’. 
 
18. That excuse is unimpressive and no more than sophistry.  His 
actions in this respect were regarded by the PCC as precipitate and 
so they clearly were.  In addition, to have relied on the contents of 
the television programme and to have presented to the police theory 
as fact was properly regarded as irresponsible, but the fact that he 
reported his concerns and the manner in which he had presented 
them was not regarded as an abuse of his professional position.” 
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At paragraph 19 there is an extract from the report which I have read to you and which 
you have seen in C4.  I need not deal with paragraph 19.  At the bottom of paragraph 19 
and the bottom of page 20 there are extracts from the e-mail exchange which I have read 
to you.   
 
Taking you to the top of page 19, if we can take the second quote, which is the last line of 
Professor David’s e-mail to Professor Southall: 
 

“My guess is that you did not insert a caveat like this simply because 
you were in a hurry to send it off, but of course it is possible that you 
take a much stronger view.  I want to make sure that I fairly and 
accurately represent your opinions and hence this e-mail.” 
 

Then there is the passage upon which I rely at the top of paragraph 20: 
 

“20.  Professor Southall had neither the sense nor the humility to 
accept this lifeline.” 
 

Could I then take you to paragraph 29, which is your page 26?  Sir, Dr Chipping was the 
Acting Medical Director of the Trust.  She gave evidence both at stage one and at stage 
two when she was called on behalf of the doctor to indicate how conditions could work, 
so she gave evidence twice.   
 

“29.  Dr Chipping was also asked about insight.  She gave this 
answer:- 
 

‘I would not subscribe to the fact that he does not have any 
insight.  I think he has good insight, but I think he is a man 
who does not change his mind easily, and I think that is a 
slightly different thing.  One of the things thank I am sure 
will have come out in the testimonials is that Professor 
Southall is actually a man of great principle.  He will not 
change his mind if he does not think his mind should be 
changed.  Does he have an insight into the impact he has on 
others – I think he probably has a better insight than he did 
earlier in his career, yes.’ 

 
I can understand the distinction being drawn, but a refusal to change 
his mind despite circumstances which would tell a reasonable person 
that his view is wrong is a serious weakness which can lead to a risk 
to patients and others in the same way as lack of insight.  
Nonetheless, the PCC heard and saw and was able to evaluate the 
evidence given by Dr Chipping and to attach, if it so chose, 
considerable weight to it.  She had worked closely with Professor 
Southall for nearly 3 years during which he had been prevented from 
doing child protection work.  She believed that any risk to patients 
or others was insignificant.  That was a view which the PCC was 
entitled to accept, particularly if sufficiently tightly drawn conditions 
were imposed since Professor Southall would know that any breach 
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would, unless there were wholly exceptional circumstances, lead to 
erasure. 
 
30. Absence of remorse and contrition is likely to be indicative of a 
lack of insight or of maintenance of unreasonable views.  In either 
event, it may show that a risk of repetition exists.  This is clearly 
relevant in deciding on the appropriate sanction.  But lack of 
remorse should not result in a higher sanction as punishment.  
Punishment may be an inevitable effect of whatever sanction is 
imposed but it must not be an element in deciding what is the 
appropriate sanction.  The PCC must decide whether the risk of 
repetition does really exist.  Provided that they have properly 
considered all the relevant circumstances and have had regard to the 
correct principles and have reached a conclusion which is itself 
reasonable, this court will not interfere...” 
 

Taking you to paragraph 35, which deals with what the judge did: 
 

“35.  For Professor Southall preclusion from child protection work 
was a severe penalty.  His reputation had to a great extent been built 
on his pioneering work in this field and it must have been a 
humiliation to him to have been found guilty of serious professional 
misconduct in connection with child protection.  The PCC did, as it 
seems to me, have regard to all material matters and it cannot be said 
that they misdirected themselves.  They were, as I have already said, 
entitled to consider that there was no real risk that the condition 
excluding him from child protection would be broken.  The flaws 
disclosed by Professor Southall’s misconduct, serious though they 
were, did not prevent the view reasonably being taken that they 
should not prevent him from continuing to practise as a 
paediatrician, provided that there is no real risk to patients or others 
if he is permitted to do so.  Thus erasure was not in my view an 
inevitable result of the misconduct which the PCC found proved.   
A reasonable observer would appreciate that the sanction was for 
him severe indeed and that it would produce a sufficient deterrent 
effect and send out the right message.  As the testimonials showed, it 
was in the public interest that Professor Southall’s great skills as a 
paediatrician should not be lost if that could be achieved without 
danger to the public.  The PCC’s decision that it could be achieved 
seems to me to be entirely reasonable in all the circumstances. 
 
36. It was, however, essential that the conditions imposed should be 
tightly drawn so as to prevent any involvement in child protection 
work.  The PCC stated that it would be inappropriate for Professor 
Southall to continue with child protection work ‘for the foreseeable 
future’.  It imposed the maximum period over which the condition 
could apply, namely 3 years, which is hardly the foreseeable 
future...” 
 

The Judge then deals with the power to extend the period and the power under rule 31(5) 
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to order that there be a resumed hearing.  I pick it up at paragraph 37: 
 

“37.  In the light of the findings and the seriousness of the 
misconduct, it seems to me that the PCC ought to have given 
intimation in accordance with Rule 31(5) to enable Professor 
Southall’s conduct to be kept under review and for a decision to be 
made at the end of the three year period whether any condition 
should be maintained.  I also think the conditions could be drawn 
more tightly so that it is made clear that all that Professor Southall 
can do if he believes that a patient may have suffered abuse and is in 
need of protection is to report his concerns to the relevant child 
protection doctor.  He must not involve himself beyond that nor seek 
to influence that doctor to take any particular action.  Such 
conditions must be imposed in respect of any Trust for which he 
works and must equally be applied if he does any Category II work. 
 
38. It follows that I do not think that to impose conditions upon 
Professor Southall’s registration was unduly lenient.  Erasure was 
not required.  But the PCC did in my view show undue leniency in 
the form of the condition and in failing to give an intimation in 
accordance with Rule 31(5).  Ms Carss-Frisk has submitted that, if I 
were to decide in this way, I should not devise conditions myself but 
should remit the case to the PCC to impose appropriate conditions 
following further argument (or, perhaps, agreement) by the 
interested parties.  I see the force of this, but will hear counsel upon 
it.” 
 

In the end all Counsel agreed what the appropriate conditions were.  We can see that in 
the following letter, which is a letter dated 23 June 2005 to Professor Southall at your 
page 32.  I pick it up in the third paragraph: 
 

“On 14 April 2005, Mr Justice Collins ordered that the following 
conditions be substituted for the conditions placed on your 
registration by the Professional Conduct Committee (PCC) ON 6 
August 2004.   
 
You are therefore subject to the following conditions, which will be 
effective for the remaining duration of the PCC decision, until  
6 September 2007: 
 
1. You must not engage in any aspect of Child Protection work 
either within the NHS (Category I) or outside it (Category II).  [For 
a period of 3 years starting from 7 September 2004] 
 
2. If, during the course of your medical practice (whether within or 
outside the NHS and whether clinical or research-based) or 
otherwise, you form any concerns on child protection issues in 
relation to a particular child or children (whether or not your patient 
and whether deriving from any formal or informal approach to you 
concerning child protection issues)  you must: 
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(a) Report those concerns as soon as possible to the most senior 
child protection doctor working for your employer (or to the person 
responsible for child protection at the relevant local primary care 
trust) who is on call at the relevant time (the ‘child protection 
doctor’);  and  
 
(b) Not take any further steps or have any involvement whatsoever 
in relation to any consideration, steps or actions in any way 
connected to such concerns or initiate any communications with, or 
seek to influence in any way whatsoever, that child protection doctor 
or any other person or body in relation to such concerns. 
 
3. For the remaining duration of these conditions, at intervals of 
six months starting from 14 April 2004 you must provide to the 
GMC full details of any cases (whether involving an individual or 
individuals) in respect of which you have reported concerns in 
accordance with 2 above or, alternatively, confirm that there have 
been no such cases during that interval. 
 
4. You must inform your current employer and any subsequent 
employer (or relevant local primary care trust) of the existence and 
terms of 1, 2 and 3 above. 
 
Mr Justice Collins ordered that the PCC resume consideration of 
your case.  The Fitness to Practise Panel (acting in accordance with 
PCC rules) will hold a review hearing shortly before the end of the 
three-year period for which these conditions apply.  This is currently 
scheduled to be held on 23 July 2007. 
 
Mr Justice Collins also ordered that you provide the names and 
addresses of professional colleagues and persons of standing to 
whom we may apply for information as to your conduct since the 
relevant decision.  We will request this information about three 
months before the date of your review hearing;  therefore in  
April 2007.” 
 

Sir, those are the actual conditions which came up for review in July 2007.  The 
determination made on that occasion is in your agenda document.  Can I assume that you 
do not need me to read the determination made on that occasion and that you have read 
it? 
 
THE CHAIRMAN:  We have read it, yes.  We receive the agenda as one of the few 
papers in advance of the hearing and all parties confirm that they have read it. 
 
MR TYSON:  May I merely comment on page 5 on three passages, firstly the second 
paragraph where it says: 
 

“Although the Panel did not hear evidence from you or submissions 
from Miss Foster...” 
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That was Leading Counsel representing Dr Southall last year. 
 

“...it noted the submission of Mr Tyson that there has been no 
substantial change in your position in respect of the allegations you 
made against Stephen Clark.” 
 

In the penultimate paragraph on page 5: 
 

“The Panel considers that this case is very serious.” 
 

Those are the two main aspects.  You will note in page 6 at the penultimate paragraph he 
was told that the review before you would be held under the new rules rather than the old 
rules, which, for the sake of formality, was corrected, bearing in mind the provisions of 
paragraph 36 of schedule 2 to the Medical Act 1983 and the 2002 amendment order. 
 
You then have the GMC generated material in C1 which I can just identify rather than go 
through.  At pages 1 to 7 you have the result of the July review sent to the doctor.  On 
page 9 he is told that the conditions in July last year will run until 23 August.  It says 
2007, but it should read 2008.  There is misprint at the end of the first paragraph.  There 
is an indication on page 11 that this matter was originally due to be heard in July and then 
it was changed.  There is a letter on page 14 asking for referees and the like.   
 
There is an important letter from Dr Southall on 28 May at page 16, which indicates, we 
would say, compliance with his conditions.  He sets out all his dealings since April 2007 
and any time he has come across any child protection issues.  He sets out what he has 
done in relation to Case A, Case B, Case C and Case D.  It may or may not be important 
to note the last sentence of that: 
 

“I also confirm that all these cases pre-dated my appearance before 
the GMC hearing in December 2006.  I have not worked in the NHS 
since that hearing.” 
 

MISS O'ROURKE:  I think that should be 2007. 
 
MR TYSON:  Not really.  It could be 2006 because the GMC hearing started in 
November 2006. 
 
THE CHAIRMAN:  If you look at the date of birth of patient D you will see that that date 
probably is incorrect. 
 
MR TYSON:  Yes.  There it is.  That concludes my dealing with the background and the 
sanction under rule 22(c)(i).  I need to turn very briefly to rule 22(c)(ii) dealing with his 
fitness to practise and his compliance.  In relation to compliance, I merely repeat the 
point I made earlier that he has been compliant.  It is also right and fair to Dr Southall to 
indicate that in response to a request by the GMC for testimonials the GMC have 
obtained testimonials from the people that Dr Southall nominated.  We see those in 
bundle C2.  Looking at the index you will see that there are four references, number 3 
Barbara Phillips, number 4 John Bridson, number 5 Pat Chipping and number 6 Dr Parke. 
 Before I go to the first one, perhaps I can point out page 4 which is a letter of last month 
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from the University Hospital of North Staffordshire Trust, from the Director of HR in 
response to a letter to Pat Chipping for a reference: 
 

“I am writing to advise you that Dr Chipping retired from her post as 
Medical Director in September 2007 and has since retired from her 
post as Consultant Haematologist at this Trust.” 
 

It identifies the new Medical Director. 
 

“I also advise that Dr Southall is also no longer an employee of this 
Trust.” 
 

It appears that by July 2008 he was working neither in a full time or locum position for 
that Trust. 
 
The first reference is from Dr Barbara M Phillips, a retired consultant paediatrician.  I 
will read it to you, or the Panel can read it in their own time. 
 
THE CHAIRMAN:  I think the Panel will read these in their own time, unless anybody 
particularly wishes them to be read aloud. 
 
MR TYSON:  Then you have the reference from John Bridson beginning at page 7 and 
going on to page 10.  There is then the reference from Dr Pat Chipping beginning at  
page 11 and going on to page 14.  There is then the reference from Dr Parke from page 15 
to 16.   
 
Sir, as you will note, all those reference indicate that Dr Southall has had a fine history 
both as a clinician and as an academic.  There is nothing the GMC would wish to gainsay 
against those twin abilities.  In our submission, none of them deal with the matter of 
serious professional misconduct which this Panel is dealing with.  On this note, perhaps I 
can indicate that Dr Southall’s own Counsel, whilst emphasizing Dr Southall’s many 
skills in various areas, himself conceded in his closing speech in August 2004 that when 
it comes to child protection matters, as Mr Coonan put it, Dr Southall has an Achilles’ 
heel.   
Taking the matter globally, I now come to make my submissions under rule 22(e), which 
states: 
 

“(e) the FTP Panel shall receive further evidence and hear any 
further submissions from the parties as to whether the fitness to 
practise of the practitioner is impaired or whether the practitioner 
has failed to comply with any requirement imposed upon him as a 
condition of registration;” 
 

I am now going to make my impairment submissions.  One has to deal directly with the 
Indicative Sanctions Guidance.  I will take you to whatever tab it is within your folder. 
 
THE CHAIRMAN:  It is behind tab E. 
 
MR TYSON:  Can I take you to S1 and paragraph 11 within that.  I am sure the Panel will 
be more than familiar with each and every sentence within this document, but I am 
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constrained in having to address you on these matters whether they are matters well 
known to you or not.   
 

“11. Neither the Act nor the Rules define what is meant by impaired 
fitness to practise but for the reasons explained below, it is clear that 
the GMC’s role in relation to fitness to practise is to consider 
concerns which are so serious as to raise the question whether the 
doctor concerned should continue to practise either with restrictions 
on registration or at all. 
 

We then come to important guidance under review hearings, which are paragraphs 31 and 
32 at S1 – 7: 
 

“31. Where the panel decides that a period of conditional registration 
or suspension would be appropriate, it must decide whether or not to 
direct a review hearing immediately before the end of the period. 
The panel must give reasons for its decision so that it is clear that the 
matter has been considered and the basis on which the decision has 
been reached. Where a review hearing is to be held the panel must 
make clear what it expects the doctor to do during the period of 
conditions/suspension and the information s/he should submit in 
advance of the review hearing. This information will be helpful both 
to the doctor and to the panel considering the matter at the review 
hearing.” 
 

Sir, can I emphasize the lines in the middle: 
 

“Where a review hearing is to be held the panel must make clear 
what it expects the doctor to do...” 
 

The emphasis is on how the doctor has managed, rather than what has been going on 
elsewhere, if I can put it in that way.  That is emphasized, in my submission, under 
paragraph 32: 
 

32. It is important that no doctor should be allowed to resume 
unrestricted practice following a period of conditional registration or 
suspension unless the panel can be certain that he or she is safe to do 
so.  In some misconduct cases it may be self-evident that following a 
short period of suspension, there will be no value in a review 
hearing.  In most cases, however, where a period of suspension is 
imposed and in all cases where conditions have been imposed the 
panel will need to be reassured that the doctor is fit to resume 
practice either unrestricted or with conditions or further 
conditions...” 
 

Again, there is an emphasis on “the doctor” there.  Then there is the very important last 
sentence: 

 
“...The panel will also need to satisfy itself that the doctor has fully 
appreciated the gravity of the offence, has not re-offended, and has 
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maintained his or her skills and knowledge and that patients will not 
be placed at risk by resumption of practice or by the imposition of 
conditional registration.”  

 
That sentence, in our submission, is incredibly important because it directs you to what 
you should be looking at, namely has the doctor changed, rather than, as I anticipate 
submissions will be made later by my learned friend, has the world changed?  The 
admissible evidence, in my submission, should concentrate on has the doctor changed, 
has he, in relation to these matters, fully appreciated the gravity of the offence, not  
re-offended, maintained his skills and the like?  That is your duty in review hearings, to 
see what change in the doctor there has been since July 2007.  
 
Turning to other well known guidance on impairment I need to take you to S3 - 13 at 
paragraphs 54 and 57.  It is the meaning of fitness to practise and it is a statement of 
policy approved by the GMC: 
 
 

“54. But these attributes, while essential, are not enough. Doctors 
have a respected position in society and their work gives them 
privileged access to patients, some of whom may be very vulnerable. 
A doctor whose conduct has shown that he cannot justify the trust 
placed in him should not continue in unrestricted practice while that 
remains the case.” 
 

It gives various examples.  Perhaps I can pick it up at paragraph 57 on page S1 – 14: 
 

“57. All human beings make mistakes from time to time. Doctors are 
no different. While occasional one-off mistakes need to be 
thoroughly investigated by those immediately involved where the 
incident occurred and any harm put right, they are unlikely in 
themselves to indicate a fitness to practise problem. Good Medical 
Practice puts it this way: 

 
‘Serious or persistent failures to meet the standards in this booklet 
may put your registration at risk’.” 

 
In our submission, the facts disclosed by the Clark case cannot in any imagination be 
described as a one off mistake.  There was a continuing pattern of behaviour starting in 
April 2000 and ending in September 2000.  When it says: 
 

“Serious or persistent failures to meet the standards of this booklet 
may put your registration at risk.” 
 

I will be taking you through the amount of times Panels or PCCs have used the word 
“serious”, “extremely concerned” or the like.   
 
Sir, there is a document going around, which I have a copy of, prepared by two Legal 
Assessors on the meaning of fitness to practise.  One of the authors of this report is sitting 
on your right hand side.  It is, if I may say so, an exemplary description of fitness to 
practise and I will rely on it in my submissions as to your approach towards fitness to 
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practise. 
 
MISS O'ROURKE:  Sir, I have never seen it.  It has never been disclosed to me.  I would 
not be agreeable to my learned friend referring to it until I have had the courtesy of 
having a copy and an opportunity to look at it.  If he knew he was going to refer to it – it 
is not, as far as I am aware, a public document – then he should have raised it with me 
this morning.  Obviously he has got it in his file. 
 
THE CHAIRMAN:  Perhaps over the luncheon adjournment a copy could be furnished to 
Miss O’Rourke. 
 
MR TYSON:  Certainly.  To paraphrase it, it says there is no binding authority yet 
available on the meaning of impairment of fitness to practise... 
 
THE CHAIRMAN:  In the light of what Miss O'Rourke said, perhaps we can refer to it 
after the luncheon adjournment when she has had a chance to read it. 
 
MR TYSON:  Sir, I have nothing more to say on what fitness to practise and impairment 
means, beyond going to the document produced by B Phillips and S Breach that I have.   
I do not know whether, bearing in mind the time, you want me to go into my submissions 
on why there is impairment in this particular case or whether by rising ten minutes early 
we can come back ten minutes early and deal with it all then. 
 
THE CHAIRMAN:  The latter would be more appropriate, but I wonder if the Panel 
could use the additional ten minutes to read the testimonials that you have referred us to, 
so if we were to return at two o’clock as normal but with the Panel having read those 
documents.  You could then continue, having had the opportunity to give Miss O'Rourke 
a copy of the document to which you wish to refer. 
 
MISS O'ROURKE:  Sir, I wonder if I could raise a point and a consideration as to 
whether the Panel might take a slightly shorter lunch.  The timing for this case was that it 
was going to open at 1.30 yesterday.  That was not by negotiation or agreement with us.  
Apparently it was at the request of the GMC solicitors and we were simply served with a 
notice telling us it was 1.30.  As you know, sir, I have got expert witnesses available.  
They were scheduled to be here today on the basis that my learned friend yesterday 
would complete his submissions or very likely complete his submissions first thing this 
morning. I would then be in a position to call those experts.  I did ask my learned friend 
this morning first thing how long he anticipated he would be.  We were ready to 
commence at 9.30.  We were told by him he needed 15 minutes.  In the event, we 
commenced at ten past ten.  As you are aware, that was not our doing. 
 
The position is that two of my experts have been here overnight and anticipated being 
dealt with today.  I anticipated that may not happen because we started late, but I 
promised one of them at least that we would get on today.  I am, of course, conscious that 
there may be some legal argument about the extent and ambit of their evidence.   
 
Sir, I simply raise it because all of them are in difficulties, but two of them are probably 
going to be able to make arrangements, one to come back tomorrow and one on 
Thursday. Of course, I have two other experts as well and I will shuffle them around.  
One of them, Dr Crawford, who is the lady in the middle, I had been hoping to get on 
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today.  I wonder if it is possible that we might take a slightly shorter lunch break on the 
basis that I do not know how much longer my learned friend will be.  I had anticipated 
even starting at ten he would be finished, but it sounds from what he has just said to you 
that there are lots of other things he is going to take you through.  I do not know if he can 
give an indication.  It sounds as though he may well be another hour when we resume. 
 
MR TYSON:  Fifteen to twenty minutes. 
 
MISS O'ROURKE:  Sir, I still wonder if we might resume at quarter to two or ten to two. 
 
THE CHAIRMAN:  I have taken brief non-verbal soundings from the Panel, our Legal 
Assessor and our Panel Secretary.  We are quite content to accede to that request.  We 
will break now for lunch and resume at quarter to two. 
 
MISS O'ROURKE:  Sir, as another indication, so that I can make arrangements for my 
experts in terms of planes and trains, if necessary would the Panel be prepared to sit late 
tonight and is there a limit beyond which you would not be able to sit? 
 
THE CHAIRMAN:  The normal course of events, as you well know, is that Panels are 
reluctant to sit beyond five.  This is not simply a matter of Panel convenience, but of the 
absolute necessity to remain sharp.  Beyond a certain time it often becomes impossible to 
do so.  However, cases vary and I think it is something that could only be seriously 
assessed shortly before five o’clock as to how much longer it would be appropriate to sit. 
 We are very conscious of the fact, where witnesses have a long way to come and a 
witness is nearing the end of their testimony, that if it is possible to accommodate them 
we would do so.  It is a decision that has to be made at the time.  I would be reluctant to 
say anything beyond that at this stage. 
 

(The Panel adjourned for lunch) 
 

THE CHAIRMAN:  Welcome back everyone.  For the record, I can confirm that the 
Panel have read the testimonials that were offered to us earlier.  Mr Tyson, back to you. 
 
MR TYSON:  Sir, I said I would be quarter of an hour and, hopefully, I am in the region 
of that.  I was going to make eight bullet points on impairment for you to consider.  Of 
course, I can develop these after I have heard my learned friend’s case.   
 
The first reason I say that this doctor is still impaired is, firstly, that there has been no 
substantial change in his position.  He still thinks he was right to do what he did.  In our 
respectful submission, this shows that he has a continuing lack of necessary insight or is a 
man who does not change his mind easily.  In particular, I rely on the passage from  
Mr Justice Collins which you have in your bundle C3 at paragraph 29 on page 26, which 
is what Dr Chipping said that he does not change his mind if he does not think his mind 
should be changed and the Judge’s comment: 
 

“I can understand the distinction being drawn, but a refusal to 
change his mind despite circumstances which should tell a 
reasonable person that his view is wrong is a serious weakness 
which can lead to a risk to patients and others in the same way as a 
lack of insight.” 
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I rely on that and I take you to the top of page 26 in relation to other things that  
Dr Chipping said, which I pick up after the question and answer: 
 

“Whilst Dr Chipping accepted that it would not be possible for the 
Trust to control what private work Professor Southall chose to do 
outside his working hours for the Trust, she was anxious, if possible, 
not to lose his ‘very considerable contribution to general paediatric 
work’.  She recognised that, as one of the eminent doctors who had 
written testimonials had said, Professor Southall was ‘unprepared to 
view things as a spectator if he considers that certain aspects have 
failed to receive the attention that they deserve’.” 
 

The second general submission I make to you is that the original Clark offences were 
very serious indeed.  The determination which I read out to you indicates that on two 
occasions the Panel used the words “extremely concerned.”  I will develop it later.  They 
used “extremely concerned” page 6 and page 5.  They also said that they were 
“concerned” on a number of occasions.  They also said at page 8 that they found that he 
had committed a serious breach of the principles of Good Medical Practice and of the 
standards of conduct which the public are entitled to expect.   
 
The matters set out in pages 6 and 7 of the determination, we say, is the meat of the 
determination – again I will develop these later – and the reason why the Panel said that 
his theory was incomplete and the way he dealt with it in the report was incomplete 
because he failed to set out all the possible options and the like, and the fact that the 
doctor himself accepted that it would have been good practice to have detailed the 
diagnostic process in his report.   
 
There is also the fact, as the Committee found at the bottom of page 6, that he was in 
breach of the expert witness guidelines produced by Mr Justice Wall, the fact that the 
Committee were concerned about the failure to add the caveat and the fact that it was a 
serious departure from Good Medical Practice.  They set out on page 7 all the essential 
factors relating to Good Medical Practice. 
 
Looking at it globally, you will have noted that the Panel found that Dr Southall had 
acted precipitately on two separate occasions, that he had acted irresponsibly on two 
separate occasions and that he had acted inappropriately and misleadingly and had abused 
his professional position.   
 
You may think, sir, and it would be our submission that when a doctor has been found by 
a Panel to have been both misleading and to have abused his professional position those 
are extremely serious findings indeed.   
 
The third bullet point on which I rely is that the doctor has shown no remorse for his 
actions and has yet to apologise to Mr Clark, even with the benefit of hindsight.  
 
The fourth bullet point I make is that, as an indication of the serious view the PCC took, it 
said that the conditions should be for the “foreseeable future”.  It awarded the maximum 
sentence under conditions that they were able to, namely three years.   
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The fifth point about impairment concerns the many comments Mr Justice Collins made 
about the doctor and his actions that go to impairment.  I need not go to them in full now, 
but you will have noted that at C3, page 10, there is Mr Justice Collins’ judgment.  I rely 
in particular on impairment at the passage at paragraph 18 on page 18 where he described 
the excuse, namely that he was acting not as a paediatrician but as a private individual as: 
 

“...unimpressive and no more than sophistry.  His actions in this 
respect were regarded by the PCC as precipitate and so they clearly 
were.  In addition, to have relied on the contents of the television 
programme and to have presented to the police theory as fact was 
properly regarded as irresponsible, but the fact that he had reported 
his concerns and the manner in which he had presented them were 
not regarded as an abuse of his professional position.” 
 

I rely on the passage at paragraph 20 on page 19 in relation to the caveat: 
 

“Professor Southall had neither the sense nor the humility to accept 
this lifeline.” 
 

I rely on the passage at paragraph 29 on page 26, which I have already read to you, about 
the refusal to change his mind: 
 

“...despite circumstances which should tell a reasonable person that 
his view is wrong is a serious weakness and can lead to a risk to 
patients and others in the same way as lack of insight.” 
 

I rely on the passage at paragraph 30, the first two sentences: 
 

“Absence of remorse and contrition is likely to be indicative of a 
lack of insight or of maintenance of unreasonable views.  In either 
event, it may show that a risk of repetition exists.” 
 

I rely on the passage in the middle of paragraph 35 where the learned Judge says: 
 

“The flaws disclosed by Professor Southall’s misconduct, serious 
though they were...” 
 

and the passage at paragraph 37 at the bottom of page 30: 
 

“In the light of the findings and the seriousness of the misconduct...” 
 

The sixth bullet point is the view that the July 2007 Panel took that, as we have seen at 
page 5 of the agenda, when they described the case: 
 

“The Panel considers this case is very serious.” 
 

Relating to paragraph 32 of the Indicative Sanctions, Dr Southall is out of practice and 
has not maintained his skills and knowledge.  To this extent, I rely on a letter of  
Dr Chipping that was produced at the 2007 hearing which you will see at bundle C3,  
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page 36.  It is the third paragraph to which I draw your attention: 
 

“Dr Southall is undertaking a general Paediatric take and it is of 
course somewhat difficult for him to do so when unable to undertake 
any Child Protection work but nevertheless the system has worked 
well and whilst I am sure that Dr Southall would wish the 
suspension of his Child Protection practice to be lifted, I do not 
believe that he should be undertaking specialist Child Protection 
work at this stage since he has not been involved in this field now 
for the last 8 years.” 
 

Effectively he has not been permitted or able to do any child protection work since 1999, 
when he was suspended or, even before the suspension, ordered not to do any.   
In May 2007 by then he had not done any for the last eight years.  Of course, now it is 
one year on and it is nine years.  It was the view of his Medical Director at that time that 
he should not undertake child protection work since he has not been involved in the field. 
 
The last bullet point I rely on is a somewhat rhetorical question.  I rely on the fact that in 
July 2007 Dr Southall did not challenge the removal of his conditions.  In fact, he 
endorsed the fact that such conditions should be continued.  I ask rhetorically for the 
Panel to consider:  what has changed since July 2007?  My submission is that nothing has 
changed since July 2007 and he was right in July 2007 to agree that the conditions should 
continue.  I submit he should also submit the same today, rather than, as I anticipate, 
wholly challenging the entire basis of the determination that was made in 2004.   
 
Sir, those are my bullet point submissions on current impairment.  It took rather less than 
quarter of an hour.  That is the case for the Council. 
 
THE CHAIRMAN:  Thank you very much, Mr Tyson.  Miss O'Rourke. 
 
MISS O'ROURKE:  Sir, can I start with the rules and see where we are and what your 
brief is, as far as a review hearing is concerned?  Rule 22 is the jurisdiction for a review 
hearing.  Rule 22 says: 
 

“22. The order of proceedings at a review hearing shall be as 
follows -  

 
(a) the FTP Panel shall hear and consider any preliminary legal 
arguments;” 
 

You did that yesterday. 
 

(b) the Chairman of the FTP Panel shall -  
 
(i) where the practitioner is present, require the practitioner to 
confirm his name and registration number,” 
 

We have done that. 
 

“or 
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(ii) otherwise, require the Presenting Officer to confirm the 
practitioner's name and registration number;” 
 

That is not material.  Then we move on to 22(c): 
 

“(c) the Presenting Officer... 

Mr Tyson says that is him. 
 “...shall -  

(i) inform the FTP Panel of the background to the case...” 

Sir, can I highlight that word “background” for you, because that is what you were 
entitled to be told about, the background to the case, 
 

  “... and the sanction previously imposed,” 
 

Then: 
 
“(ii) direct the attention of the FTP Panel to any relevant 
evidence, including transcripts of previous hearings...” 
 

Mr Tyson has not in fact taken you to transcripts of previous hearing, other than to 
determinations, save in the circumstances where he took you to two parts of his opening.  
They were not transcripts of evidence.  They were transcripts of what he said in respect of 
Dr Southall’s report and, indeed, e-mail.  Effectively, as I read it, what he was taking you 
to by introducing it that way was a way of getting the report before you and a copy of the 
e-mail before you.  I did not object to that because I think it is important that you do have 
a copy of the report and the e-mail so you can make your own judgment. 
 
He is entitled to direct your attention to any relevant evidence.  He has not otherwise 
taken you through relevant evidence.  He has not taken you to what Professor David said, 
what Dr Southall himself said or, indeed, what any other witness said.  He has not 
actually said, “Here is evidence for you to look at.”  He has instead taken you through the 
determination.  He has taken you through part of the determination of the Panel on a 
review hearing.  He has taken you in some detail through the judgment of  
Mr Justice Collins.  I will come back to that as to whether that has any materiality.   
 
He is then entitled to adduce evidence and call witnesses.  He has called none, as he said. 
 In terms of adducing evidence, if you want to look at the bundles he has put before you, 
what evidence has he adduced?  In C2 he has produced a letter from North Staffordshire 
Hospital, but other than that he has produced four references, all of who are favourable to 
Dr Southall.  You have now had a chance to read them.  Indeed, all of them appear to say 
Dr Southall should now be in unrestricted practice.  As far as that evidence is concerned, 
if it goes to the practitioner’s fitness to practise, it goes to say this practitioner is fit to 
practise and is not impaired. 
 
What other evidence has he put before you?  It is in C3.  All he is done is to give you 
again the determination, which you have already had, the judgment of Mr Justice Collins 
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and, as I say, in a moment I will come to whether that has any relevance, a list of the 
conditions.  That is what is already said in C1, in other words the previous sanction.  
There are then a couple of letters about his professorship status and a letter from  
Dr Chipping last year relating to whether he was ready to work.  Finally, although he did 
not take you to it, there is the letter at page 68 of C3, which is a letter of resignation 
saying that he resigned from the Trust with effect from 1 June this year. 
 
Therefore, in terms of what he has done and what he has put before you under rule 22(c) 
he has not given you any relevant evidence or adduced any evidence or called any 
witnesses that go to the practitioner’s fitness to practise here today, that is August 2008 
and going forward - in due course I will address you on the significance – other than the 
four testimonials, all of which are positive and say this man’s fitness to practise, although 
they do not use quite that language, is unimpaired and he is fit to resume unrestricted 
practice.   
 
What is your role and what is your remit?  Indeed, what is the position, as a matter of law, 
in respect of what you are entitled to do and what you are bound by?  Look at rule 22(d): 
 

“(d) the practitioner may present his case and may adduce evidence 
and call witnesses in support of it;” 
 

There is nothing there that in any way restricts what the practitioner can address you on.  
One presumes, and at best one can read into it, that this is the practitioner’s opportunity to 
address you on the background of the case because, of course, that is expressly what is 
said in 22(c)(i).  You are being informed of the background of the case and so one would 
presume that, in the interests of fairness and a fair hearing and article 6 of the European 
Convention of Human Rights, the practitioner is now entitled to give you his case on the 
background and the sanction or, indeed, anything of that sort and that he too can adduce 
and call evidence in respect of his fitness to practise.  Again, he is not told in rule 22(d) 
that his evidence is restricted.   
 
You will see in rule 22(c)(ii) that the evidence that is adduced and the witnesses called is 
in relation to fitness to practise or failure to comply.  As far as the practitioner is 
concerned, in 22(d) the language is different.  It does not so restrict him.  It says he may 
present his case and he may adduce evidence and call witnesses in support of it.  As a 
matter of law, on the face of those rules, he is unrestricted as to what he can put before 
you. 
 
THE CHAIRMAN:  I am sorry to interrupt you there.  You are making a very good point 
and I would like some clarification.  Are we not in sub-section (d) to imply the word 
“relevant” to evidence? 
 
MISS O'ROURKE:  Sir, I will come to that in a minute, because that is rule 34.  We will 
come to relevance.  First we have to look at what your test is and therefore decide what is 
relevant next to it.  The point is this:  we then come to rule 22(e).  That is the point at 
which the Panel receives further evidence and further submissions as to whether the 
fitness to practise is impaired.  We get that before we get any determination by the Panel 
of any sort, in other words, unusually for General Medical Council rules, both of us are 
entitled to present evidence and adduce evidence, but yet there is no role of the Panel in 
making any findings on that evidence.  One goes to yet another, receiving further 
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evidence and making further submissions before there is any duty of the Panel to make 
any sort of determination.   
 
The question is:  what are you, the Panel, hearing that initial evidence under (c) and (d) in 
respect of, because you are not actually given a determination/decision making stage?  
That is why we have to look at when and what, therefore, is your decision and what is 
your remit?  From that we then judge what the relevance is. 
 
We then have at (e): 
 

“(e) the FTP Panel shall receive further evidence and hear any 
further submissions from the parties as to whether the fitness to 
practise of the practitioner is impaired or whether the practitioner 
has failed to comply...” 
 

We do not need to worry about that.  We then get to (f) and that is the first decision you 
are going to make.  It states: 
 

“(f) the FTP Panel shall consider and announce its finding on the 
question of whether the fitness to practise of the practitioner is 
impaired or whether the practitioner has failed to comply with any 
requirement imposed upon him as a condition of registration, and 
shall give its reasons for that decision;” 
 

We can ignore the “failed to comply”.  Therefore, the first decision you are going to make 
in any review case is the question of whether fitness to practise is impaired.  That is going 
to be a judgment made by you.  We know that because the Biswas case tells us, although 
it was an old rules case and it was concerned with serious professional misconduct.  It 
made it clear that that determination is a matter of judgment for a Panel.  It is not a 
question of burden or standard of proof on anybody.  It is a question of judgment for the 
Panel.  Indeed, the document you looked at yesterday “Managing Fitness to Practise 
Panel Hearings” on page 18, where it deals with the test on impairment, has a sub-
paragraph “A question of judgment” and says: 
 

“It is for the Panel to decide, exercising its judgment, whether the 
doctor’s fitness to practise is impaired based on the facts found 
proved.  The position was confirmed in the case of Biswas.” 
 

That is in the original, in other words based on the facts found proved, because, of course, 
the question of impairment under rule 17 is based on the facts found proved.  You will 
find that and those words are therefore taken from it under 17(2)(j) and (k).  Under  
17(2)(j) and (k) at an original hearing, as opposed to a review hearing, the Panel receives 
further evidence and hears further submissions from the parties as to whether, on the 
basis of any facts found proved, the practitioner’s fitness to practise is impaired.  If you 
were dealing with this as an original hearing, you have to determine it on the facts found 
proved.  At (k) then you consider and announce your determination.   
 
The words are materially different in a review hearing, as Mr Tyson pointed out to you 
yesterday.  They are materially different for good reason.  It cannot be on the facts found  
proved because a review hearing may be, as here, four years later.  The Administrative 
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Court – in due course I will come to Mr Justice Silber in the case of Cohen v General 
Medical Council – has made it clear that when you are looking to impairment of fitness to 
practise you are looking from today, prospectively.  I think my learned friend Mr Tyson 
had been going to read out to you a previously written Legal Assessor’s advice that talked 
about how there were two aspects to impairment.  It was not just the question of 
misconduct, but it was the question of:  are there things there that mean the practitioner is 
not fit to practise?  Indeed, his submissions to you have been on that basis, that he is not 
fit to practise because he continues to lack insight, he lacks remorse and he is going to 
continue behaving as he did before. 
 
Sir, you can see from that submissions that he has made that he recognises, and indeed 
the law recognises, that impairment of fitness to practise is a concept.  It is not just about 
facts found proved in the past.  Otherwise, if that was the case, then you would be 
impaired for the rest of your life.  There would be no rehabilitation from it.  Because you 
were found guilty of serious professional misconduct or impairment of fitness to practise 
in 2004, if you were restricted to those facts found proved or to what that Panel said, then 
that would apply in 2012, 2016 and 2020, because there are no Rehabilitation of 
Offenders Act principles in the 2004 rules or, indeed, in the Medical Act. 
 
It cannot be that and that is why the drafters of the rules have worded it differently.  They 
have not restricted your consideration when you come to make it under rule 22 to the 
facts found proved.  I say that is with good reason.   
 
It goes wider than that.  The drafters of those rules have not in any way under rule 22 told 
you that you were bound by any previous findings of fact or, indeed, by any qualitative 
view of any previous Panel.  Sir, it is the second that I will focus on rather than the 
former, qualitative view of any previous Panel.   
 
You are asked when you first retire to consider whether his fitness to practise is impaired 
to make a judgment.  That judgment will include seriousness.  It has to, because that is an 
aspect of impairment of fitness to practise.  You will have to judge seriousness of conduct 
that is relied upon by the General Medical Council to say he is impaired.  You will have 
to make a judgment, because it is a judgment for you.  You cannot be asked simply to 
take what was said in 2004 or in 2007, because then, frankly, you would have no purpose. 
 Why are you here today?  If it was as Mr Tyson says, “The original Panel said very 
concern, concerned, very concerned and last year they said very concerned”, what is the 
relevance of that to you?  If you had to adopt that and go with what they said, you would 
not be exercising your own judgment.   
 
The essence of the Biswas case is that it is a judgment for you, the Panel that is charged 
with this function.  You are charged with this function as a matter of law.  You have a 
discretion and a judgment to make.  You have to exercise it judicially.  You therefore 
have to do it on the basis of the evidence and information before you.  You do not do it on 
the basis of what the Panel did in 2004.  You have not heard the evidence that they heard. 
You have not seen the witnesses.  You have not been given the opportunity to see those 
witnesses or make judgments but, more particularly, you have not even been taken to the 
transcripts of the evidence, although there was an opportunity to do that. 
 
You have been given their judgment, but their judgment is not your judgment.  You are 
entitled to make your own and you are entitled to make your own judgment as to 
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seriousness and you are entitled to make your own judgment as to the circumstances.  
How do you do that?  You do it based on rule 22(c) and (d), on information given to you 
by Mr Tyson as to the background of the case.  That is what it is.  It is the background.  It 
is not that you are in any way said to be bound by any findings of fact.  There is no 
reference to findings of fact, nor indeed to any qualitative judgments of the original 
Panel, in other words the original Panel saying, “We view this very seriously.  We view 
this with grave concern.”   
 
You are entitled to express your own judgment as to whether, having had the background 
laid in front of you, having had the facts laid in front of you – and you see that many of 
them were not disputed and they will not be disputed here – whether in the circumstances 
you consider that to be very serious and to have an impact going forward on impairment 
of fitness to practise.  You are also entitled to do it on the basis of the case that I present 
to you, the evidence that I adduce and the witness that I call in support of it.   
 
Sir, my submission is that I am entitled to put evidence before you as to the background.  
I am entitled to put evidence before you as to seriousness.  I am entitled to put evidence 
before you particularly as to how seriousness would be viewed now in 2008.  I am 
entitled to put before you expert evidence, because two things arise.  Firstly, in the 
original Panel there was evidence of one paediatrician only, Professor David, who, as you 
have seen from the parts Mr Tyson has taken to you, was a factual witness.  He was 
deeply embedded in the factual matrix.  He was effectively almost a complainant 
prosecutor, saying, “I had a meeting with him.  I wrote a report.  I did whatever...”  He 
was not an independent expert.  He was part of the factual matrix. 
 
That Panel had no independent expert evidence in front of it.  The Panel last year had no 
evidence in front of it, nothing.  There were no witnesses called.  Dr Southall was not 
called.  There was no expert called.  There was no material adduced.  You are entitled, in 
order to form a view of seriousness, to have the assistance of consultant paediatricians 
who work in the child protection field and who are able to tell you things such as what the 
duty of a paediatrician is.  Is the duty owed to a parent, to protect a parent, or is the duty 
owed to a child?  What is the duty in terms of being fearless?  What is the duty in terms 
of getting your opinion heard and matters of that sort?  I will elaborate on them in a 
minute. 
 
 I say you are entitled to hear that evidence and, indeed, I will be calling that evidence, 
some of which is currently in the room.  You are also entitled to hear from the doctor 
himself, because you have heard allegations that this is a doctor who has not exhibited 
remorse, who lacks insight, who is not conscious of his duties and therefore is not a good 
doctor and that is why you must find his fitness to practise impaired.  I say you are 
entitled to see that evidence as well. 
 
You are entitled to receive evidence from me on the question of fitness to practise being 
impaired, again in that context, by me asking expert witnesses about abilities of 
paediatricians to work holistically if they are restricted from one area of work and as to 
the international and other reputations of this particular practitioner, his research work 
and whether in fact in the intervening period things have changed. 
 
I say it, sir, because we have two contexts we have to put this in.  Firstly, the misconduct 
in question relates to 2000.  That is eight years ago.  The world has moved on in 
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paediatrics.  Mr Tyson foreshadowed that and said I am going to say the world has moved 
on.  That is not the question.  The question is:  has the doctor moved on and, if he has not, 
then there we are.  The relevance that the world has moved on is this:  you have got to 
judge its seriousness now in 2008.  You have got to judge it by the standards of today.  
You have got to judge it by the standards of today and what is known about oral/nasal 
bleeding, what is known about child protection by various government inquiries that have 
reported since, indeed by the General Medical Council itself in November 2007, 
preparing a document called “0 to 18 years:  guidance for all doctors” the first time it has 
offered a document such as that as to the duties of children.   
 
You cannot make a decision in terms of impairment of fitness to practise and therefore 
seriousness of the issues in question unless you are fully informed of how the world has 
moved on in terms of child abuse work, child protection work and, indeed, the reaction of 
the profession to any suggestion that a paediatrician should be less than fearless in putting 
forward his views and that a paediatrician owes no duty to a parent, but must be the 
advocate for a child. 
 
Sir, the other point I make is this:  I am not aware of anything anywhere in the Medical 
Act or in the rules – I have never come across it – that in any way says you are stuck with 
the findings of fact of the previous Panel.  I know that at review hearings one works on 
that basis, “There we go.  There has been a finding that is where it is.”  There is nothing 
as a matter of law that says that is the case.  It could have said it in the rules and it could 
have said the facts previously found are binding on the Panel, but it does not.  It does not 
say you should be informed of the findings of fact made.  It says you shall be informed of 
the background to the case.  That is very significantly different, in my submission.   
 
You asked me a question in terms of adducing evidence and should you nor read into 
22(d) the word “relevant”.  You do not need to because you have it at rule 34.  Rule 34 is 
a general rule in respect of giving evidence before a Panel.  It says: 

 
     34.  - (1) Subject to paragraph (2), the Committee or a Panel may 
admit any evidence they consider fair and relevant to the case...”  

 
Therefore, it does not only have to be relevant.  If it is fair you can take it in and you can 
decide what weight to put on it.   
 

“...whether or not such evidence would be admissible in a court of 
law.” 
 

You then have the caveat under (2) that if it would not be admissible in criminal 
proceedings, they can nonetheless admit it after the advice of the Legal Assessor if they 
are satisfied their duty of making due inquiry into the case before them makes its 
admission desirable.   
 
Sir, the first question that you have to ask yourselves is this:  “What are we doing?  Are 
we simply saying the 2004 Panel heard the evidence and made the findings and we are 
stuck with what they did”, in which case what are you doing here, because you are not 
exercising any function at all?  You are not exercising any judicial function and you are 
performing no role at all.  You are devaluing yourselves because you have a role to 
scrutinise this. 
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The second question you have to ask yourselves is:  if I have got a role and I am looking 
at impairment of fitness to practise, am I bound by what the Panel said in 2004 or 2007?  
The answer must be no, because if you felt yourselves bound you would be exercising no 
judgment and you would once again not be acting judicially. 
 
You then say to yourselves:  “Should I be influenced by what the Panel found in 2004?  
After all, they heard the evidence.”  The answer is yes, you can be influenced, 
particularly where there were findings of fact made or, indeed, there were things 
admitted.  That is why you have to look at what was what, because the General Medical 
Council all too commonly, when one talks about findings of fact in respect of matters 
which in plain English, or if we came in front of a professor of English he would say, “Do 
not be silly.  That is not a fact.  That is a qualitative judgment or an opinion.”  For 
example, “You acted precipitately.”  That is not a question of fact.  That is a question of 
somebody’s judgment, that you acted precipitately or irresponsibly.  It is a matter of 
opinion.  The question of fact is:  “Did you write the letter?  Did you write the report?”  
Those are clearly questions of fact.  Those sorts of facts were admitted.   
 
What was disputed in the case was some of the judgments in terms of a qualitative 
opinion.  What you have is the opinion of a Panel, on the information they had, 
determining that this was precipitate.  Does that bar you from hearing from, for example, 
consultant paediatricians to say, “Sorry, but in child protection issues paediatricians have 
duties to act quickly, because you can wait a few days and somebody can be dead.  We 
have to act when we do”, or to say to you, “Sometimes when we make our first report we 
have very little information, but we do it quickly knowing that it will be investigated by 
the child protection agencies and the multidisciplinary teams.” 
 
The question you have to ask yourselves is:  “What, if any, of the findings of fact must 
we go with or are unchallenged, or can we look at?  What judgments can we ourselves 
make in the light of what we know today, in 2008, about child protection issues, about 
systems, about the agencies, about what the General Medical Council and the courts say 
the duties are in 2006, 2007 and 2008 and, indeed, about what the medical knowledge is 
now about matters such as oral/nasal bleeding?” 
 
Sir, my submission is that you have to be able to ask yourselves those questions in order 
to act judicially and in order to be able to exercise any function.  You are not bound by 
the findings of fact in the 2004 case.  The rules do not tell you you are and the Medical 
Act does not tell you that you are.  They very easily could have.  You are not in fact 
bound by anything.  You are given complete freedom under rule 22(f) to reach your own 
judgment on whether or not fitness to practise is impaired.   
 
In terms of deciding relevant evidence, it will be a question for you, but you are in no 
way restricted in the ambit.  In other words, this is not restricted to facts found proved 
previously or therein binding or something of that sort or, indeed, judgments of somebody 
else that it is serious or a matter of very grave concern to them.  That is not something 
that binds you. 
 
In those circumstances, it is a question of relevance, yes, but you can in any event admit 
the evidence if you think it is fair.  Two other things follow.  You can hear evidence and 
then decide in any event to reject it because, having heard it all and having considered 
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your function, you decide it is not relevant.  Secondly, you can hear it and decide you 
attach little weight to it, because you are more influenced by your own views.  Of course, 
you are here as judge and jury.  You are here to apply the commonsense that comes with 
being Panel members from different disciplines and different backgrounds and in a 
position to make assessments.   
 
Sir, as I say, the background facts were largely admitted.  Matters that would be called 
fact were admitted.  You are in the position that you can say, “We have those facts.  
There is no dispute.  The background is the same on both sides.  We now have to go on 
and make a judgment.  We are entitled to have assistance in making that judgment from 
paediatricians to help us with what the role of paediatricians is and to judge his conduct 
as it was seen even then, but as it is in fact seen now.”   
 
What you are not doing is rubber stamping last year.  What would be the point of that?  
Why would we be here?  Is it simply because last year they could only put a one year on 
and so it has to come back again to put some more on?  That would be, again, to usurp 
your function and to say you have none.  You are just being told to stamp it again and go 
on.  That cannot be right because you have got a defined judicial function.  You have to 
now look at the situation as it is here today and look at it in that context.   
 
Sir, having made those preliminary remarks as to where we are, that is where you are at 
stage one, which is the question of impairment.  You therefore have under the rules two 
tranches of evidence going to that.  One lot of evidence can only go to whether his fitness 
to practise is impaired and that will help you determine relevance on that.  The other 
evidence which I am entitled to call under 22(d) is not so limited, because otherwise there 
would be no need for (d).  You would have (c) (d) and (e) all rolled into one because you 
are only making one determination, and so it would be said, “All we are determining is 
impairment of fitness to practise so the only evidence you can call goes to that.”   
 
That cannot be right, because if that was the case why is Mr Tyson giving the right under 
(c) and why am I given a right to present my case independent of anything I have to say 
and further witnesses I call on fitness to practise?  That necessarily tells you that, as a 
matter of law, I am entitled to call evidence wider than impairment of fitness to practise, 
albeit that the decision you are making, when you make your first decision, is impairment 
of fitness to practise. 
 
Sir, what I propose to do next, with your leave, is this:  I propose to respond to the points 
that Mr Tyson made in his opening.  I have a number of comments where I say he has got 
it wrong or it is not correct, or he has, to an extent, overstated it or not put everything 
before you.  I intend to do those corrections, as I see them, first or give you my 
submissions as to whether these are matters that you can legitimately look at.  I was then 
proposing to call expert evidence as I have indicated.  Before I do, once I have made my 
comments in response to him, I was proposing to outline to you very briefly the ambit of 
the expert evidence, because I know there is going to be an objection to it.  Indeed, you 
may well have to make a ruling on it., 
 
With your leave, I will, firstly, deal with the points that he has made that are in dispute so 
that you can understand, just in respect of his presentation of the background, where the 
difference between us is, and then in respect of his very brief comments on impairment 
that he made after lunch. 
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THE CHAIRMAN:  You must present your case in any way you think fit.  My only 
concern is the fact that you indicated difficulties with witnesses and timings.  If you adopt 
the course that you have outlined we might very well not reach a single witness today.   
 
MISS O'ROURKE:  Sir, I am concerned about that, but I am concerned that you 
understand the differences between him and me so that you can then understand the 
context of any evidence.  I hope I am only going to be 15 to 20 minutes outlining the 
points of disagreement.  I have them as three pages of bullet points.  I would hope to do 
that, because I will come back to them in due course.  It is so that we understand where 
we are in dispute, because that may be relevant then in terms of the evidence.   
 
Firstly, as part of the background and the context of this case, what should have been 
highlighted for you is this:  at the time that this misconduct occurred in 2000 the context 
was this:  there had been a jury finding that two children had been murdered, in other 
words there was a homicide finding.  That had included full medical evidence fully  
cross-examined.  Therefore, when Dr Southall watches that programme, as far as he is 
aware, a jury has found, directed by a judge as a result of a lot of medical evidence, that 
these two children have been unlawfully killed.  That is the context in which he sees it.  
That is going to be relevant and my experts are going to tell you that that is relevant.   
Dr Southall is going to tell you that is relevant in terms of what he then was thinking in 
terms of another live child.  There has been a murder at that point in time. 
 
It was said by Mr Tyson that, as far as the father was concerned, Stephen Clark, the 
complainant, he was not there, he was at an office party.  So that you should understand, 
sir, it was said that he was at an office party.  No alibi witnesses were called at any trial 
and the alibi was not checked.  Mr Clark said he was at an office party, but nobody had 
checked that.  That is information that came to Dr Southall from Detective Inspector 
Gardner.  If necessary we can turn it up in the transcript of the original hearing.  It has not 
been in any way challenged. 
 
Sir, I move on next to the Collins judgment.  There is nothing in the rules that says you 
are in any way bound by Mr Justice Collins’ judgment.  Apart from anything else, you 
have this position:  as Mr Tyson said to you, there was an appeal by the Council for 
Healthcare Regulatory Excellence, but there was no cross appeal.  The Council for 
Healthcare Regulatory Excellence was appealing sanction only.  It was obviously not 
appealing the finding of serious professional misconduct.  It had no need to do so.  
Therefore, Mr Justice Collins was seized only of the question of appropriate sanction.   
He was not seized with the merits of the case or the evidence of the case, or whether the 
material was made out. 
 
Next, sir, you were taken to what Mr Justice Collins had selectively said about  
Dr Chipping and about the position as far as Dr Southall was concerned and his 
suspension.  Can I make available to you a letter that was written and provided to the 
Council for Healthcare Regulatory Excellence during the proceedings before  
Mr Justice Collins from the Chief Executive of the relevant Trust.   
 
MR TYSON:  There are two points.  Firstly, I have never seen it and, secondly, it is 
completely irrelevant. 
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MISS O'ROURKE:  Sir, my learned friend’s instructing solicitor has seen it.  She was 
involved in the CHRE case.  It was submitted in the documentation.  My learned friend is 
welcome to see it now.  Secondly, it has serious relevance to the case, because if it is 
being put forward that Dr Chipping has said he was in breach, the Chief Executive of the 
Trust said he had every right to take the action he did pursuant to article 10. 
 
THE CHAIRMAN:  Let us allow Mr Tyson to see it now.  After he has read it he will be 
in a better position to decide whether he thinks it is relevant or not. 
 
MISS O'ROURKE:  Sir, I will move on while he reads it and not deal with it at this point. 
I will come back to it in order to deal with issues of time.  The point I would make is this: 
it would not, of course, be for a Trust to silence a paediatrician if he has a duty, so one 
has to look very carefully at what the duty is.  It will be part of my submissions in due 
course that any individual citizen has a right under article 10 of the European Convention 
of Human Rights to freely express an opinion.  It is why I said that I am very glad that 
you have been given a copy of the report and the e-mail, because, although the original 
Panel classified this as a theory or a presentation of facts, I will be inviting you to re-read 
it and see if what in fact was being given was an opinion of an individual, who is a 
consultant paediatrician and is in a position to express an opinion.   
 
As you may well know, article 10 expressly provides that everyone has a right to freedom 
of expression.  The right shall include freedom to hold opinions and to receive and impart 
information and ideas without interference by public authority and regardless of frontiers. 
That will bind an NHS Trust, which is a public authority, but it will also bind the General 
Medical Council, which is recognised for the purposes of section 6 of the Human Rights 
Act as being a public authority in those circumstances.  Dr Southall had a right to express 
an opinion without interference and subject, of course, to the laws of defamation or 
whatever else if Mr Clark had chosen to take that route to challenge it. 
 
Sir, the next question is this:  it was said by Mr Tyson that the decision that Dr Southall 
did not get any documentation in the case was a decision of the care court.  As far as I am 
aware, that is not correct.  It is a question that Professor David said to the other parties 
after the strategy meeting that he did not wish to share documents with Dr Southall and 
all the parties agreed. 
 
MR TYSON:  There is no evidence of that. 
 
MISS O'ROURKE:  There is no evidence for Mr Tyson’s proposition that it was a 
decision of the care court, because I am unaware of any order by any judge that that was 
going to be the case. 
 
The next point:  this report – yes, he does use the title “Report” – was not going to the 
court.  It was going to Professor David for him to incorporate those causes for concern in 
his report if he chose.  Of course, because it was Professor David’s report he made the 
choice.  In fact, he never did incorporate them.  Sir, lest you should be misled, it is a 
matter of fact and record – again, we can turn up the evidence – that the report you have 
seen as set out in Mr Tyson’s opening never went before any court and was never 
incorporated by Professor David.   
 
We say it is an expression of opinion.  In due course I will invite you to look at that.  Of 
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course it said at the end of it that the fact stated in it are true.  That applies to where you 
deal with any matters of fact.  As you will be aware, that is standard at the end of a report. 
You say, “The facts stated in here are true”, but often reports are a mix.  They are fact and 
opinion.  The question is:  what part of it that is said to be factual is said to be untrue, as 
opposed to something that is a statement of opinion. 
 
THE CHAIRMAN:  I am sorry to interrupt, but perhaps you can help us with a matter of 
fact here.  I may have misheard or mis-noted, but I thought that Mr Tyson had informed 
us that Dr Southall was requested to provide a statement of his concerns and in fact what 
he did was provide a report. 
 
MISS O'ROURKE:  Sir, he titled it “Report”.   
 
THE CHAIRMAN:  It will be a matter for us then whether the contents were in fact a 
report or a statement of concerns. 
 
MISS O'ROURKE:  Indeed, sir, save to say this:  he was not paid for it.  He was not 
soliciting payment for it.  He was not retained as an expert in the case.  He was never 
appointed as an expert by the court.  He may use the word “report” because doctors often 
title things “report” because that is what it is.  He may have topped it and tailed it as if it 
was a court report, but he was well aware that (a) he was not the appointed expert, (b) it 
was going to Professor David, (c) it was not going to a judge and had not been asked for 
by a judge and (d) he was not being paid for it.  He was expressing his views as a medical 
practitioner.  Sir, in my submission, it does not matter what you call it.  It is the content 
that matters. 
 
THE CHAIRMAN:  Very well, but the ambit of my question was very narrow, which was 
whether I had correctly noted--- 
 
MISS O'ROURKE:  It was titled “report”. 
 
THE CHAIRMAN:  Yes, but the indication had been to provide a statement of concerns.  
My question was whether that was a correct note on my part. 
 
MISS O'ROURKE:  Yes.  It was a statement of concerns or points of concern.  What  
Dr Southall will say when he talks to you about it is that he was setting out his concerns 
in that document.  He called it a report but they were his concerns.  They were his views 
and his opinions.  The point I am making to you is that when you top it and tail it with, 
“The facts in here are true”, that will be correct in respect of any facts you state in there.  
Insofar as you state opinions, you are simply saying, “I hold those opinions.”  When you 
look at the report you have got to distinguish what is opinion and what is fact.  You 
therefore have to say, “What facts did he in fact get wrong?” because there were not 
many facts in dispute.  He raised an opinion as to what happened or what he believed 
happened. That is not the same thing as saying it is a matter of fact. 
 
Sir, the next point is the caveat.  You can see that there is none.  You have seen the 
explanation why.  In due course I will invite you to look at that in the context of is he 
expressing an opinion.  If that is the opinion he holds, then what caveat is there to be put 
on it in terms of the opinion. 
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The next point is that reference appears to have been made as to the meeting.  The 
meeting that took place was not a meeting that was ordered as such.  There had been 
discussion at a strategy meeting, a planning meeting, that there would be a meeting 
including involving the guardian’s solicitors and minuting it.  That did not take place.  
What took place was a private meeting between Dr Southall and Professor David.  It was 
not a meeting in any way ordered by a court and it was a meeting suggested by a strategy 
meeting. 
 
You are told he never had the case papers and, indeed, he admitted that he never had the 
case papers.  For the avoidance of doubt, we are not aware that any case papers have ever 
disproved what Dr Southall said.  In other words, there is nothing that has shown that he 
has made a false allegation.  There are no less than two Court of Appeal judgments in the 
Clark case where comment is made as to Stephen Clark’s untrue evidence.  The reality is 
that none of us will probably ever know what happened to the two Clark boys.  There are 
two unexplained deaths in children with injuries that were found to be non-accidental 
injuries.  That is the totality of what we have. 
 
There has been no trial of any sort in respect of Stephen Clark and the PCC Panel in 2004 
was not doing that.  It could not do that.  It was not the ambit of what it was doing.  Sir, I 
do raise a question as to whether it was correct to say it was a false allegation, because 
how can they make such a finding if the burden of proof is beyond a reasonable doubt and 
there was no examination of that issue?  Mr Clark was not asked any questions about it 
and there was no material that would have allowed them to make that comment.  They 
can say that he has given an opinion which may be unwise, but to call it a false allegation, 
in my submission, would be wrong. 
 
There is then the question of the e-mail to Professor David that Mr Tyson took you to.  
Can I highlight this:  if you read that in its context – and I will come back to it – you see 
exactly what Dr Southall was saying, albeit poorly worded.  He highlights when asked to 
put a caveat on it that the evidence of the family friend was crucial in his view.  That is a 
family friend who gave evidence of a nosebleed at a time when there is no death of the 
first child and, indeed, no suspicious death because it happened when this family friend 
came back from shopping.  It really is going to be a question of what a doctor is entitled 
to make of that. 
 
Again, sir, so that you understand it, Professor David, at the hearing in front of the 
Professional Conduct Committee in August 2004, accepted that.  He accepted that that 
account, as given, of a nosebleed would prima facie lead a consultant paediatrician to 
believe there had been an intentional suffocation.   
 
Next, sir, remorse and it is a point I will develop in due course.  False remorse is 
pointless, in other words there is no point in Dr Southall going into the witness box and 
telling you, “I am really sorry because it has led me into a lot of trouble”, or, “I am really 
sorry I said or did what I did because it has got me a hearing, a finding and conditions and 
whatever.”  That would be a completely pointless remorse, for him to say that or for me 
to say it on his behalf.   
 
The reality is, if he continues to have concerns based on his medical view of what 
happened, and he honestly holds those views, then article 10 of the European Convention 
on Human Rights guarantees his freedom to express that opinion.  The only question is:  
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does he genuinely hold it and has he got grounds for holding it?  He says he has grounds 
for holding it medically on what he knows about oral/nasal bleeding and his research, and 
on the basis that he has never been given any explanation as to why that nosebleed 
occurred or how it would have happened, because there was no medical condition to 
account for it and there is no other explanation that he can see as a doctor. 
 
Mr Tyson appeared to be suggesting that somehow or other, in writing this report,  
Dr Southall was advising a judge.  He was not.  This report did not go to a judge.  In any 
event, there was the suggestion that somehow or other it was based only on a TV 
programme.  In due course I will invite you to read the document.  When you do it is 
clear what his sources of information are.  He says, “I was suddenly shocked by watching 
the programme” and then goes on to talk about the people he talked to.  The e-mail also 
makes it clear.  
 
There are checks and balances in the system and the suggestion that somehow he was 
causing a rumpus.  Apart from anything else, can I remind you of this:  Mrs Clark was in 
prison and potentially was wrongly convicted?  This was a double homicide.  The police 
arrested both parents and charged one on the basis of one saying he had an alibi, although 
that alibi was never checked.  There were not just issues of child protection here.  There 
was a potential issue that there could be a miscarriage of justice, so at the very least it 
should be looked at.  
 
The question of cross appeal.  No, he did not cross appeal and perhaps he ought to have.  
We are where we are.  The position is this:  you are entitled, in my submission, to look at 
the views of the profession and paediatricians since 2004 in respect of the impact of what 
happened in this particular case and, indeed, their views as to what are the duties of 
paediatricians and should they in any way be deterred by their professional body or 
anybody else? 
 
You were taken to several paragraphs of Mr Justice Collins’ judgment, in particular 
paragraph 20.  I do not think you need to turn it up.  It is the one where he says he was 
given this lifeline and why does he not take it?  If he honestly and genuinely holds the 
medical view, why should he take a lifeline?  The real question is:  did he honestly and 
genuinely hold the view?  If he did, then there is no lifeline to take.  If it is then said that 
he held it on unreasonable grounds, why are the grounds unreasonable?  There never was 
any evidence of the alibi and there was no explanation as to nosebleed. 
 
You were referred to paragraph 29.  Again, although Mr Justice Collins says there that 
even if the circumstances make you think otherwise, the question is:  what 
circumstances? What evidence has ever come out that would cause you to think 
otherwise, because there has been no explanation for the nosebleed?  More particularly, 
there has been no explanation for why a doctor was not called in respect of that nosebleed 
and why it was never recorded. 
 
Sir, the real question is:  are or were his views unreasonable?  The answer is that 
paediatricians can help you on that in terms of a paediatrician, faced with evidence or 
oral/nasal bleeding that has come on immediately and suddenly in a child that is eight 
weeks old, what is the first thought a paediatrician is going to have and what is he going 
to what to do about it? 
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You were then told about the question of the deterrent effect.  The position must surely be 
this:  that is also going to be relevant to you in terms of looking at how he goes forward 
and what his view is.  It is also going to be relevant in terms of evidence from 
paediatricians. 
 
You were told that the 2007 Panel found this was very serious.  What did they have to tell 
them that?  They were not put in a position to make a judgment.   
 
You were then told by Mr Tyson, in respect of the testimonials, and I think this is a direct 
quote which I tried to write down verbatim, “None of them deal with the serious matter of 
serious professional misconduct which this Panel is dealing with.”  That, to me, is a 
recognition that you are dealing with the question of seriousness, that you have to look at 
how serious this is and you have to exercise your judgment.  In order to do that you are 
entitled to hear consultant paediatricians who will help you as to whether they think this 
is serious. 
 
In fact, I think Mr Tyson is wrong when he made that statement, because Dr Bridson, at 
pages 7 to 10, does in fact deal with the seriousness of this matter.  He says that Simon 
Haywood at the GMC asked him to expressly comment on these cases and he does so. 
 
Sir, finally, in respect of the question of evidence can I remind you of two things that  
Mr Tyson said yesterday?  I told you I would come back to them when we came to the 
question of evidence.  The first is this and I think this is a direct quote which I tried to 
write down verbatim:  “You are not restricted when you are hearing evidence of 
impairment at a review hearing as you would be when you are dealing with impairment in 
the context of misconduct under rule 17.”  As I said to you yesterday, I agree.  You are 
not restricted and so therefore you have a much wider ambit which therefore has 
implications for relevance.  You have got to judge seriousness. 
 
He then said that 22(e) is not on the facts found proved, so you do not have to concentrate 
on the facts found proved for impairment.  You can look at matters since the last hearing. 
I agree.  You can therefore look at how the world has moved on and what paediatricians 
are saying.  Are they up in arms about the decision of this Panel in 2004?  Are they 
saying that paediatricians are being silence in important child abuse work?  Is the GMC 
itself saying that in November 2007?   
 
He said you are also allowed to look at impairment in the round.  I agree with that as 
well. If you look at impairment in the round, then you must look at everything in the 
circumstances of the case that I seek to put in front of you in terms of witnesses and, 
indeed, Dr Southall himself.  You are entitled to judge it on the information that you have 
as to seriousness, including experts.  You are entitled to look at it with the benefit of 
hindsight.  Mr Tyson addressed you that, even with the benefit of hindsight, he has not 
said he is wrong.  With the benefit of hindsight there is nothing to say that he was wrong. 
It has never been proved to be a false allegation.   
 
You are told to look at what Mr Justice Collins said.  He did not hear this doctor and he 
made his comments three years ago.  He was not seized of the issue of either impairment 
or serious professional misconduct, not did Mr Justice Collins have any evidence on child 
protection issues or from consultant paediatricians.   
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You are going to hear Dr Southall, so you are going to be able to decide questions of 
insight, questions of remorse, questions of whether he is right or not.  In that context, can 
I make this point:  it was said that he still thinks he is right and he does not show any 
remorse.  You and your colleagues, sir, may be familiar with the situation where 
individuals many years after conviction appear in front of the Parole Board.  The Parole 
Board often says to them, “Unless you admit your wrongdoing and say you are really 
sorry we cannot possibly let you go, because you are not demonstrating your insight.”  
The individual in question says, “I cannot do that because in fact I was wrongly 
convicted.”  We all know there are wrongly convicted people in prisons and DNA 
evidence in recent years has shown it.  One can think of one or two classic examples 
where those concerned stayed longer in prison because they could not admit their 
wrongdoing because they were not wrong.  In due course DNA evidence showed that 
they were wrongly convicted individuals and they were subsequently released. 
 
So, too, if the paediatric world supports him in what he did and says, “You must come 
forward and be courageous because you are there to be an advocate for a child”, if there 
have been papers written in this country and internationally saying the GMC are the ones 
who got it wrong and they support him and must come forward as a child advocate, why 
should be come forward and say, “I am sorry.  I am wrong”, if he has the support of the 
paediatric community that stand around him?  Why is it very serious indeed?  Is it that the 
Panel misjudged the seriousness in 2004 and you are entitled to judge it today in the light 
of what you are told? 
 
Reference was then made to the Lord Justice Wall guidelines.  In fact, they post-dated his 
writing of the report or they were certainly contemporaneous with it.  In any event, he 
was not writing the report as an expert witness.  He received no fee.  He sought no fee.  
He had no such status.  He was providing a document that was going to be causes of 
concern to be considered by the single appointed expert in question.   
 
You were then told that this was not a one off mistake.  It is one case and one belief.  He 
held a belief that he did not let go of.  It is one case.   
 
You have been told he has not re-offended.  Why is he impaired in 2008 when the events 
related to 2000?  Is it because he will not say, “I am wrong”.  He will not.  I can tell you 
now and you will see it when he goes into the witness box.  He will not say he is wrong 
because medically he believes that he has received no explanation as to why that first 
child suffered a nosebleed.  If it is a wrong conviction, then what on earth would false 
remorse do?   
 
The question is:  you must look at this.  You must decide in all the circumstances if it is 
serious.  In doing that you are not restricted in any way under the rules or under the 
Medical Act in the evidence you can here. 
 
The position is that I would now intend to call my first witness.  My view is, so that you 
understand, that I am unrestricted in terms of the witnesses I can call in front of you by 
reason of rule 22(d), which says I may call my evidence and I may call my witnesses.  It 
does not in any way week to say that they are restricted.  Sir, you have mentioned 
relevance, but relevance is a very wide matter.  It is going to be a question that perhaps 
you can only determine when you have heard all the evidence. 
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Sir, my submission is that you should hear this evidence.  If there are parts of it that you 
think are not relevant, then you can dismiss them as not relevant or you can decide to 
attach no weight to them.  I understand that Mr Tyson is going to say you should not even 
hear the witnesses in the first place.  I am in your hands as to how to deal with it.  I can 
simply call the witness and he can start to raise his objection, or I can outline for you 
what it is the witness is going to say.  There is for each of the witnesses a report that you, 
the Panel, can see on a de bene esse basis.  You can then hear submissions from both of 
us in respect of it.   
 
Can I say the following in respect of those reports:  I have reflected on them overnight, as 
I indicated to you yesterday that I would.  I accept that there are large parts of each of 
those reports that would go wider than would be appropriate for you to say and they do 
attack the findings of the original Fitness to Practise Panel.  I make no bones about it.  
These paediatricians and paediatricians around the country are not happy about those 
findings and do not subscribe to them.  That is not their role or remit. 
 
The position is this:   I have indicated to my learned friend today, and I have indicated 
also in the presence of the learned Legal Assessor with my learned friend, the types of 
points that I would ask these experts.  I would ask them in the generic sense, rather than 
in the Dr Southall sense, what is the duty of a paediatrician?  Is he an advocate for the 
child? Does he have a duty to the parent?  Can there be a conflicting position with a 
parent?  What is the position now in 2008?  What does the General Medical Council 
guidance tell us?  What, in circumstances when you are writing a report, are the key 
points?  If you do not put a caveat in, if you do not top it or tail it or if you write it in 
infelicitous language, is that serious or what is serious?  There will be questions like:  do 
you have to be forceful in your views sometimes?  If so, why?  What are the child 
protection agencies?  What other checks and balances are there?  When you give an 
opinion and another doctor disagrees, how do you view it, and things of that sort? 
 
The reports could all be re-written to address those questions, but, of course, they are not 
re-written for today to do that.  There are two ways of dealing with it.  You can either see 
the reports on a de bene esse basis and decide if there are matters in there that are 
admissible, relevant and permissible and then permit me to ask the questions, or we can 
try and excise bits, but it does not come neatly because some of it is not quite hidden, but 
put in different ways in between, or I could simply say I do not rely on the reports but I 
will call each of those witnesses.  I will restrict myself to those types of questions.  If  
Mr Tyson has an objection to any individual question, or your learned Legal Assessor 
feels that any individual question strays wide of the mark, either an interjection can be 
made or, alternatively, you can in due course be given a direction not to rely on that 
evidence or, indeed, to treat it as inadmissible. 
 
Sir, the fact is this:  you are the judges of relevance, not your Legal Assessor.  She can 
give you advice on it, but you must judge what is relevant.  Therefore, you have to judge 
what is admissible.  You are also in the position, as a professional panel and a jury, to 
decide in any event that you reject it or place no reliance on it, so it may have a tangential 
relevance or it may be you do not know yet whether it is relevant or not and you will not 
know until you get to the end of the case.  You can, nonetheless, receive it and then in 
due course put it out of your minds or say you attach no weight to it. 
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My position would be that I would want Dr Crawford to go into the witness box.  There is 
a report from Dr Crawford which can be made available, but I am now in my learned 
friend’s hands and your Legal Assessor’s hands. 
 
THE CHAIRMAN:  Before I ask Mr Tyson to respond, can I urge both parties to take a 
pragmatic approach to this difficulty?  The reason for that is simply one of timing.  We 
have this room and this Panel available up to and including Friday.  If we fail to complete 
our work in that time it will necessitate us going part heard.  That is something which is 
always most unsatisfactory, not least for the doctor concerned.  The difficulties that we 
face as Panels in getting back together again are enormous and then when one puts into 
the mix the availability of Counsel, it can involve huge delay.  As a matter of pragmatic 
approach alone, if we can do all we can to avoid that happening, I would wish that to 
happen.  At the end of the day, if it cannot be avoided and we go part heard, we go part 
heard.  Can we at least attempt--- 
 
MISS O'ROURKE:  Sir, I agree with that.  It is why I did offer to my learned friend, and I 
offer it again publicly.  Why not have the evidence heard.  He can make submissions in 
respect of it when it has been heard that it is irrelevant and you should disregard it, or it is 
unhelpful to you, or it has no weight or, indeed, he can attack it on the basis that this is 
somehow or other an attempt to undermine the position, this witness is biased or has 
taken a position or something of that sort.   
 
My submission is:  why not just get on and hear it?  You can put it out of your minds.  
You are a professional Panel.  You are in a position yourselves to judge.  If this evidence 
is rubbish or it is not going to help you with your considerations, then you put it out of 
your minds. 
 
THE CHAIRMAN:  Mr Tyson. 
 
MR TYSON:  I understand pragmatism, but you also have duties in law.  You have duties 
in law to hear relevant and admissible evidence.  In my submission, based on what my 
learned friend is saying in relation to the kind of issues that any of these experts are going 
to deal with, my submission to you is that they are entirely irrelevant to the matters that 
you have to consider.   
 
Broadly, this is not a review of the whole case and all the original evidence.  This is a 
review of the conditions.  I have not started my legal submissions, but what I will be 
saying is that you have to know what this witness or, indeed, any of the medical witnesses 
are going to say.  I am afraid that you are going to have to read their expert evidence as to 
what they are likely to say, if indeed they are proper independent expert witnesses, on 
which I will be making submissions to you under the Criminal Procedure Rules and the 
Civil Procedure Rules as to whether they can properly give independent unbiased 
evidence when they are clearly all rabid supporters of Dr Southall and are not in the 
position to give the independent evidence that the rules require.   
 
There are a number of serious legal issues, but they basically revolve around relevance.   
I am going to ask you to deal with this properly as a matter of law, that you should look at 
what in fact, for instance, Dr Crawford is likely to say and then hear submissions on how 
relevant that is to the task that you have to perform.  I have generic points on the expert 
evidence generally and particular points about what Dr Crawford may or may not say.   
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I would also ask that, when dealing with Dr Crawford and dealing with the admissibility 
of any of the evidence of the potential experts that none of them should be in the room 
when I make those submissions.   
 
THE CHAIRMAN:  If I understand you correctly, Mr Tyson, your suggestion is that we 
should review and therefore read the statements of each prospective witness in order to 
determine whether we would hear from them, despite the fact that Miss O’Rourke has 
indicated that she accepts there may be within those documents elements which it, 
frankly, would not assist the Panel to see.  If I understood her correctly, she was offering 
to, in effect, to attempt to self-censor and edit out those parts which she felt were 
inappropriate and give you and our Legal Assessor the opportunity to intervene if she 
asked any question that you felt should also be excluded. 
 
MR TYSON:  I publicly invite her to do that.  I publicly invite her to go through the 
report of Dr Crawford and redact those bits which she is not going to rely on and indicate 
to me which bits she wishes to rely on.  We can then argue whether even those bits which 
she does wish to rely on are either admissible or relevant.  I am perfectly content with that 
proposition and I would endorse it.  It would save time. 
 
MISS O'ROURKE:  Sir, that was not, of course, what I was offering because that would 
take forever in the sense that most of these reports are twenty odd pages.  What I was in 
fact offering was that I call the experts to give evidence.  I have already indicated and 
read off my note pad to both my learned friend and the Legal Assessor all the topics or 
bullet points that I would intend to cover, that I would only ask questions arising out of 
those points.  If any one of those questions was thought impermissible as I asked it, then 
an objection could be made and the experts therefore answer the questions that I ask.   
I was not proposing to sit down and start redacting it.  The problem is the format of the 
reports and the way they are written.  The point comes out tangentially or they do not 
follow in sequence because it is made in one place and it is made in another.  That would 
be an enormous exercise that would take us forever.   
 
I was pragmatically suggesting that we put Dr Crawford in the witness box.  I have got 
something like 30 questions in total to ask her.  I would suggest that I simply ask them 
one by one:  what is the duty of a paediatrician?  Is it to the child or to the parent?  Are 
parents sometimes the subject of suspicion?  Do you therefore have to be careful?  What 
are the duties of paediatricians in interviewing parents etc?  I think there are 30 in total.   
I ran them past your Legal Assessor earlier.  That is what I was suggesting.  I am afraid if 
I was now asked to go and publicly set it out I could not do it.   
 
Sir, the only other point I make is this:  you are not undertaking a review of the 
conditions.  In no way does the Medical Act or anything else...  You are under section 
35D of the Medical Act and you are reviewing the whole case and deciding whether or 
not to make a direction under section 35D.  As a matter of law it is simply wrong to say 
you are reviewing the conditions. 
 
THE CHAIRMAN:  Can we keep to the first part of what you have just said to us?  If I 
understand correctly, Mr Tyson, what Miss O’Rourke is saying is that she has already 
reduced into writing a list of the questions that she would wish to ask.  If the 
understanding therefore is that we are not going to be going outside those questions, it 
follows that if you are aware of what those questions are it is a simple matter for you to 
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indicate to Miss O’Rourke those to which you object.  She can ask the questions to which 
there are no objections and then we will get into the business of determining whether or 
not those to which there are objections can be asked.  That might very well enable us to 
hear all that she wishes us to hear up to the point at which you object.  We would 
potentially move forward somewhat more efficiently.   
 
MR TYSON:  Sir, I understand all you are saying.  If she will excuse my language, she 
rattled through a number of points shortly before we came in.  I did not gather them all 
and I object to just about every single one of them.  You cannot have me going up and 
down like a jack-in-a-box.  You have got to deal with this properly, logically, legally and 
with an eye on what your duty is, which is to hear relevant and admissible evidence.  In 
my submission, Dr Crawford or, indeed, any of the others are not going to give relevant 
and admissible.  There is also a serious issue to be decided as to whether in fact they are 
entitled to give expert evidence at all in view of their duties under the rules, be they the 
Criminal Procedure Rules or the Civil Procedure Rules.  That is a serious point which you 
have to decide before you even hear Dr Crawford or any of the others give one word of 
evidence.   
 
MISS O'ROURKE:  Sir, then I think there is no alternative but that you are going to have 
to read all five reports.  I think I indicated yesterday and to your Legal Assessor that it 
may be we would have to do them in sequence.  I think, in the interests of logistics and 
travel arrangements, because I have more booked to come tomorrow and some of these 
re-booked to come on Thursday, you are going to have to look de bene esse at all the 
reports.   
 
You are going to have to her Mr Tyson’s submissions as to whether they are experts at all 
and, if so, what they can say.  You are going to have to hear mine in reply.  You are then 
going to have to have advice from the Legal Assessor as to whether you can hear some 
and, if so, what evidence from these people.   You are going to have to hear his basis for 
saying that you have to exclude evidence when the rules appear to give me an 
unrestricted right, subject to it being fair and relevant.  I think you are going to have to 
see the totality of it.  There is no way round it.  It looks as though we may have to do it, 
rather than trying to take it in pieces.  He says there are generic points.  I think, having 
considered it overnight, I would agree.  It is why I say my questions now come down to 
the more generic question.  You should probably do it in one go in respect of all of them. 
 
MR TYSON:  You can do it in one go in respect of each one, because the points will 
gradually tumble down.  You do need to make a determination which the parties can 
understand.  You have got to be fair to both parties.  You have got to bite the legal bullet 
here and make a proper determination on proper legal submissions as to whether the 
evidence that they wish to call is either relevant or admissible.  I submit you should do it, 
initially, in relation to Dr Crawford. 
 
THE CHAIRMAN:  First, I will ask our Legal Assessor if she has any input on this 
matter for us. 
 
THE LEGAL ASSESSOR:  Very little, you may be pleased to hear.  As Mr Tyson has 
just said – and that was going to be the tenor of my advice – in these proceedings you 
have to be fair to both parties.  This is a serious issue that the parties have very different 
views on, I think, because of the intransigence of both parties, the only way forward is for 
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you to receive the reports, read them and then hear submissions from both parties.  I will 
give you some advice at the end of each before you make a proper determination. 
 
THE CHAIRMAN:  Very well.  The proposal then is that we receive one report first and 
read that and then hear from you? 
 
MISS O'ROURKE:  Sir, no.  I think my proposal, in the interests of logistics and fairness, 
would be that you receive all five reports and that you now read them.  It may take you 
the rest of the afternoon to do it and first thing in the morning we can address you in 
respect of our submissions.  Mr Tyson wants you to make individual decisions for each of 
them.  So be it.  I would invite you to give individual decisions but in one determination, 
in other words to say, “We have looked at them all and we think this expert has 
something to say or does not, or there may be something relevant or admissible.”  
Otherwise, it is in the interests of what you said about timing.  If we start doing it and we 
have five different determinations and arguments in respect of each one with points 
repeated, then we are in the position that we would be dealing with this by the end of the 
week and we would not hear any experts.  If you read all five reports I would hope that 
you would have done that by some time after five o’clock today.  We can then address 
you first thing in the morning and be more focused in our points in respect of it.  It may 
be that it takes you the rest of the day tomorrow in terms of then writing determinations 
in respect of all of them, but we then know where we stand in terms of bringing witnesses 
on Thursday or whatever. 
 
THE CHAIRMAN:  Mr Tyson. 
 
MR TYSON:  I was seeking to be pragmatic in saying that there is an issue with  
Dr Crawford.  Let us deal with Dr Crawford.  If my learned friend is saying – this what I 
said yesterday – that she is calling each and every witness, because that was the point I 
had difficult yesterday because I did not know that she was going to call each and every 
witness, then there may be grounds for dealing with the whole thing globally, which is 
what I was trying to suggest yesterday but she would not confirm that she was calling 
each and every witness.  If she is calling each and every witness, it may be better for 
clarity in determination to deal with the matter globally.  I am changing my mind as I 
speak on the fresh evidence that I have, that there is a solid intention to call each and 
every witness. 
 
MISS O'ROURKE:  Sir, it is my intention to call all of them, because all of them, apart 
from anything else, are in a position to talk about his international reputation, whether he 
is up to date and the value of his child protection work.  They are issues that clearly are 
relevant because they go to impairment.  The position that I do intend to call each of 
them.  Yesterday I was in the position that I would take them one by one.  I have reflected 
overnight, simply because a number of the points are generic.  I will be indicating to the 
Panel which points I will be seeking to take from each of the reports.   
 
The reason I now, on reflection, have also said let us deal with it all together is because I 
have to sort out the witnesses.  The reason we were going to take Dr Crawford first is that 
she cannot be here tomorrow and so she had to be heard this afternoon, otherwise she 
would not have been the first.  If the position is now that we are going to take all day 
tomorrow to determine this issue, then I will stand them all down and see who can be 
here on Thursday and who can be here on Friday.  It may well be that we have to jiggle 
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around. It is better that I know in respect of all of them tomorrow what it is they may be 
allowed to say or not allowed to say in order to them programme them in. 
 
MR TYSON:  Sir, before you retire in order to reflect on my learned friend’s case, she 
gave the Legal Assessor and myself an indication of the issues which she thought were 
relevant.  It would be better if, on the record, we had her bullet point list of the issues she 
thinks these experts should raise.  That would inform both us and your reading.  She 
made oblique reference to having dealt with the matter. 
 
MISS O'ROURKE:  Sir, I can do it in two ways.  I can read it out from my note pad or I 
can hand them in first thing in the morning as typed out questions when you hear the 
submissions.  I do not mind which. 
 
THE CHAIRMAN:  I am looking at the shorthand writer.  It seems to me if you were to 
read them out today it would be possible for us to have them as part of the transcript. 
 
MISS O'ROURKE:  I do not think we are getting transcripts overnight because this is 
only a five day case.   
 
THE CHAIRMAN:  I think I am still right in saying that one of my small powers is that I 
can always request a transcript out of sequence.  If the reality is that you are able to 
produce them for us tomorrow morning... 
 
MISS O'ROURKE:  I will type it up into proper question form and I will make it 
available to everybody at nine o’clock tomorrow morning so that when we make 
submissions on it we have it in proper question form. 
 
THE CHAIRMAN:  Would that assist, Mr Tyson? 
 
MR TYSON:  That would assist.  The other matter which would assist is that, as I am 
entitled to, I have been shown the letters of instruction to these witnesses.  There are two 
points that arise out of them.  The first point is that it is emphatically clear that they were 
instructed, “We will say that we do not accept the decision of the earlier Panel”, so they 
were instructed, as it were, to re-litigate the matter.   
 
Secondly, perhaps I should give you as the next “C” number what the letter of instruction 
says.  This is an example of one. 
 
THE CHAIRMAN:  We will mark this C6.  It is the same letter for each witness, is it, just 
with a change of name? 
 
MISS O'ROURKE:  No, sir.  It is the same letter for three of the witnesses, the three that 
are in front of you.  There is a different letter of instruction to Dr Williams and I think 
that has been provided.  It is a much shorter one.  I am not sure that there was a formal 
letter of instruction to Mr Spicer.  I think it was a telephone conversation only.  The letter 
 you have been given is the one that went to Dr Davis, Dr Crawford and Dr Mok, but 
there is a much shorter one that goes to Dr Williams.  It was provided to my learned 
friend yesterday. 
 
THE CHAIRMAN:  The letter of instruction that went to Dr Davis, Dr Crawford and  
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Dr Mok we will enter as C6 and mark it appropriately.  Presumably we will be given 
copies of the different letters to the others. 
 
MISS O'ROURKE:  Sir, there is only a letter to Dr Williams.  Mr Spicer was spoken to 
on the ‘phone.   
 
MR TYSON:  There is a point that arises out of it, which is an important point and needs 
to be raised now.  The Criminal and Civil Procedure Rules state that I am entitled to see 
the letter of instruction because it is important that an expert sets out all that the expert 
has seen in order to give the report.  Thus, in the interests of clarity, both Rules say that 
the expert should set out what they have seen.   
 
We see here, if we look at the letter of instruction at paragraph 2: 
 

“Since the adverse finding, David has tirelessly gathered information 
and has produced the enclosed document that is headed ‘Leave for 
Appeal Argument of the Appellant’.  He has also gathered a file of 
literature relating to oral/nasal bleeding which existed at the time of 
giving his opinion and further publications that have come into 
existence and I suspect you may well be aware of most, if not all, of 
these publications.  It is important, however, for me to enclose copes 
for completeness.” 
 

Sir, the document is the document that Dr Southall has prepared called “Leave for Appeal 
Argument of the Appellant”.  I understand from my learned friend that that document 
exceeds 60 pages and is basically, if I can put it bluntly, the experts’ crib sheet. 
 
MISS O'ROURKE:  No, it is not. 
 
MR TYSON:  This is a document which the experts have been given that has set out in  
60 pages Dr Southall’s views on the whole case.  That infects – I will not use the word 
“pollutes” because I have not seen it, so I do not know whether it pollutes or not – it 
certainly impacts on and is likely to impact on what each and every one of these experts 
say, having seen the 60 plus page document that Dr Southall himself has produced headed 
“Leave to Appeal Argument of the Appellant.”  If these experts are truly independent and 
unbiased, then they need to set out exactly what they have seen.  They will have seen this 
document and therefore I am entitled to see this document.  I openly demand it. 
 
MISS O'ROURKE:  Sir, I am sorry.  He is not entitled to see it.  Firstly, the Civil 
Procedure Rules do not actually apply here.  Secondly, even under the Civil Procedure 
Rules he would not be entitled to see it.  The position is that the document in question 
was effectively Dr Southall’s instructions to me and to his solicitor as to his unhappiness 
about the previous case and what he thinks or thought had changed, particularly in the 
medical literature and in comments round the world in support of him.  It was provided to 
three of the experts, only these three.  It was not provided to Mr Spicer or Dr Williams.   
 
It was provided to them by my instructing solicitor because Dr Southall had said, “Here is 
my document.”  In fact as soon as I saw it – and I had a telephone conference with the 
three experts – I indicated to them, and they will be able to tell you, that it was a 
document that they should place no reliance upon in writing their reports.  The reports 
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that you are going to receive came after that telephone conference.  Each of them will be 
able to tell you that they in fact place no reliance upon that, that they have reached their 
own independent views based on what they may have read and heard over the years, but 
also on their own review of the transcripts of the case and of the medical literature.   
 
If my learned friend wants to make points that these witnesses lack independence or are 
biased those are points that he can put to them.  These are three highly reputable 
consultant paediatricians.  You will be getting copies of their CVs and you will be able to 
judge the quality of the individual, the quality of the research work, the international 
papers that they have produced and the professional bodies that they belong to.   
 
Forget not that all three of them are registered medical practitioners coming here to give 
evidence on oath in front of their professional body, fully aware of the implications if 
they tell you an untruth or they mis-state something, as to the implications of that and 
what it could mean.  They have sat here and listened to it and you have seen them 
nodding.  If my learned friend wants to put to them that this was a crib sheet they can 
respond to it.  If that was the case, you would wonder when you read the reports why they 
do not all say the same thing and why they are not all written in the same way if this was 
somehow or other a crib sheet.  You will see the reports. 
 
Sir, the position is this:  it is a document that is privileged and for which he does not 
waive the privilege.  It is why it was withdrawn from the experts, because it was wrongly 
sent to them.  The reason I do not, in the circumstances, agree to it being disclosed is 
because Mr Tyson would take it and he would use it to cross-examine Dr Southall.  He 
would use it to say to you, “Here is an example that he does not accept the finding of the 
previous Panel or he has relied on this or relied on that.”  That is not material that he is 
entitled to have.  It is not something that is relied on by the experts.  If he was, then he 
would be entitled to have it because they would say, “We relied upon that and that was a 
source of information that influenced our opinions.”  I can put each of the three of them 
in the witness box right now very briefly to ask them a simple question:  when they wrote 
and signed off their reports did they place any reliance on that document?  Were they 
asked to ignore that document and did they ignore that document?  They are all registered 
medical practitioners and they can answer that question for you. 
 
Sir, if the position quite simply is that they, in giving their opinions, have not relied on 
that document, then it is a privileged document and I do not waive privilege.  I am not 
aware of any power or rule that would allow you to order it. 
 
MR TYSON:  It is not a privileged document if it is referred to in the letter of instruction 
to the expert.  It is the experts’ duty that it should contain a statement setting out the 
substance of all facts and instructions given to the expert which are material to the 
opinions expressed in the report upon which those opinions are based.  He or she has to 
set out – this is the practice direction on experts and assessors under the CPRs that that 
expert has to set out all facts and instructions given to him or her.  Given to him or her 
was this document entitled “Leave to Appeal Argument for the Appellant.”  I am entitled 
to see it and the experts have to set out each and every document which they have 
received. That is called an open playing field and it is both in the Criminal Procedure 
Rules and in the Civil Procedure Rules. 
 
MISS O'ROURKE:  Sir, he mentioned the words “material to the opinions”.  He 
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mentioned them the first time and not the second.  The point very clearly is this:  it was 
sent to them in error. You are aware of cases where documents are sent in error.  I was 
not consulted about it.  It was sent in error.  As soon as it was appreciated it had been sent 
the experts were told, and they will all confirm to you that they were told expressly by me 
that they should place no reliance on it.  They all wrote their reports subsequent to that.  
They did not refer to it and it was not material to their opinions.  Sir, if it is alleged that 
they failed to comply with expert duties, let us have them in the witness box one by one 
to tell you whether that document was in any way material to their opinions or did they 
form their opinions independent of it as they were instructed to do. 
 
THE CHAIRMAN:  The question I was about to ask you in any event, Mr Tyson, was:  
does your point apply to a document which was sent in error and withdrawn?  It is no 
longer instruction, is it, if it is withdrawn? 
 
MR TYSON:  I do not know whether it was sent in error, nor do I know whether it was 
withdrawn. 
 
MISS O'ROURKE:  I am sorry, sir.  I am saying it and I would like to know, as a matter 
of professional conduct, if Mr Tyson is disputing something that I am saying, as a 
practising member of the Bar, to a professional Panel.  It was sent in error.  As soon as I 
learned of it I instructed the experts to disregard it.  It was a telephone conference.  All 
three of them were present on it and I think BT taped the call.  Sir, is he disputing what I 
say?  I am saying it on formal instructions and as a matter of my own professional 
conduct that I told each of them to disregard it and, indeed, that they should place no 
reliance on it. 
 
THE CHAIRMAN:  Mr Tyson. 
 
MR TYSON:  The issue is this:  that in the course of the expert reports which you will 
read there are bits of information which cannot have come from any other source than this 
document.  I have been involved in this case forever and there were matters which were 
new even to me.  It would be my submission that the information provided in the reports 
can only have come from this document. 
 
THE CHAIRMAN:  Is that not something that you could put to these witnesses after they 
have given evidence to us that they have put from their minds everything that was 
contained therein and, as a result of your questioning and the conclusions that the Panel 
might draw from that, would go directly to their credit? 
 
MR TYSON:  In the light of what my learned friend said, that it was sent in error and 
they were instructed to place no reliance on it, which I, of course, accept from her as a 
member of the Bar, I am prepared to deal with it in the manner that you suggest, that I can 
raise any interesting points, if I can put it that way, in cross-examination from the expert, 
if you deign to hear that expert, but I still want the bullet points. 
 
THE CHAIRMAN:  Those have been offered. 
 
MISS O'ROURKE:  You will have them at nine o’clock tomorrow morning. 
 
THE CHAIRMAN:  On that basis then, we will adjourn now until 9.30 tomorrow 
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morning.  The Panel will remain and will read through the statements of the proposed 
witnesses so that we can then hear from Counsel on these tomorrow after Mr Tyson has 
had an opportunity to look at and digest the bullet points that will be provided at nine 
o’clock tomorrow morning. 
 
MISS O'ROURKE:  Sir, it will be five reports, but also for four of them there are 
curriculum vitae that come with it. 
 
MR TYSON:  There is no problem about that.  As you are giving yourself reading time, I 
would ask you to look at some other documents.  Firstly, there are the Criminal Procedure 
Rules and, secondly, the Civil Procedure Rules relating to both the practice direction and 
the protocol. 
 
THE CHAIRMAN:  Mr Tyson, let us share the homework.  We will ask our Legal 
Assessor to look at those so that she can advise us in due course. 
 
MR TYSON:  Extremely wise. 
 
THE CHAIRMAN:  Very well.  If there is nothing else, ladies and gentlemen, 9.30 
tomorrow. 
 

(The Panel adjourned until 
9.30 a.m. on Wednesday, 13 August 2008) 
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THE CHAIRMAN:  Good morning, everybody.  I am sorry for the slight delay in 
starting.  Miss O’Rourke, has the list that you promised us managed to be produced and 
copied? 
 
MISS O’ROURKE:  Sir, yes.  Mr Tyson and his instructing solicitor have had a copy  
half-an-hour ago and I have just  handed your Legal Assessor one.  I have got copies for 
everybody else. 
 
THE CHAIRMAN:  Mr Tyson, are you content for us to receive those at this time? 
 
MR TYSON:  I am happy for you to receive.  I also think it ought to be given a “D” 
number as should each and every report upon which my learned friend relies together 
with their CVs, just by way of housekeeping. 
 
THE CHAIRMAN:  Indeed, yes.  We will mark the questions then D1.  (Same handed to 
the Panel).  The statements are in no particular order in my pile.  I have Dr Paul Davis, if 
we mark that D2.  Dr Margaret Crawford, D3.  Dr Jacqueline Mok, D4, Leonard 
Williams, D5. 
 
MR TYSON:  Sir, I am sorry to interrupt.  Dr Mok has a CV which is a separate 
document.  I do not know whether you want to make that D5 or whether you want it to be 
D4(a) and D4(b).   
 
THE CHAIRMAN:  I think it should be part of it.  If you wish to distinguish it by the 
letters (a) and (b) that is fine.  D5 was Leonard Hugh Paul Williams.  It would follow that 
the statement of Mr David Spicer would be D6.  Working on the same basis, as there is 
also a CV with it, that could become D6(a). 
 
MR TYSON:  Sir, I have an application in law to make to you:  That is that you should 
not receive the evidence of the five experts or, if you have to, only on two matters.  I will 
come to the list in a moment.  My two main points I wish to make to you:  Firstly, they do 
not assist you in your task as, in our submission, it is largely irrelevant evidence.  The 
second submission I will make, in particular, in relation to one witness - and I may extend 
it to a further - in that you have to ask yourself whether some witnesses, and particularly 
Mr Williams, is able to give you independent unbiased advice in view of his previous 
published material and his involvement with a pressure group called PACA. 
 
Sir, the Rules, as you are familiar, we start with Rule 34.  Rule 34.1 is what governs the 
matters at this stage, namely the evidence to which you are going to be addressed is fair 
and relevant.  My basic submission is that the material largely provided by these experts 
is irrelevant. 
 
Dealing with that in some detail as to why I say and submit that they are irrelevant is that, 
as you can see, very broadly, the material provided by and given in these reports largely 
seeks to go behind the Panel’s determination on facts and on serious professional 
misconduct.  In my submission, that is simply impermissible. 
 
I am dealing with the matters generically.  I will have to take you to the individual reports 
in due course but that is my highlight.  Secondly, it has to be recalled and noted that Dr 
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Southall did not appeal the 2004 findings; either the findings of fact or the finding of 
serious professional misconduct, which is dealt with in the narrative part of the 
determination, or sanction.  Thus, to use a phrase my learned friend used yesterday, we 
are where we are. 
 
What that Panel said at that time and the decisions it made cannot be attacked, cannot be 
dismissed and cannot be re-explained.  That non-appealed judgment, or determination on 
the facts, and on SPM and on sanction is the starting point for your review.  It is, in a 
sense, I would say a sacrosanct finding on the facts on SPM and on sanction.  Of course, 
you can review the sanction because that is precisely why we are here but you cannot 
challenge the fact that there was a sanction in the first place. 
 
The second point I make in relation to this is that the matters were not challenged at the 
July 2007 hearing - all these issues.  I would say, effectively, that the matters were the 
same then as they are now.  Leading Counsel for the doctor, on the last occasion - at page 
36 of the transcript of Monday, 23 July 2007 - said this:   
 

“We next recognise the force of that part of the GMC’s submission 
which draws your attention to the continuing proceedings which 
involve Dr Southall.  The others, we say, are peripheral but they are 
not [relevant] to your consideration.  We accept that.  This is not the 
forum to challenge the merits of the previous decision.” 

 
That is right.  This review hearing is not the forum to challenge the merits of the August 
2007 hearing either on the facts or on the SPM or on sanction.  There was a simple route 
to challenge those, namely to appeal, and the doctor did not appeal.   
 
You will have read the reports and you will have noted that they are, essentially, broadly 
seeking to go behind the determination by the backdoor.  Unsurprising, you may think, 
that they seek to do that in light of the letter of instruction which we have seen to three of 
the doctors at C6.  I pointed out to you yesterday, and we have heard what my learned 
friend says about it, which I of course accept, that they were given a 60 odd page 
document produced by the doctor.  It is over the page that is the important bit so far as my 
submission is concerned: 
 

“We, in turn, intend to argue that impairment is a prospective test 
and the GMC must, therefore, consider whether or not David’s 
fitness to practise is impaired now.  Furthermore, we will say that we 
do not accept the decision of the earlier Panel because, as a 
consequence of information that has subsequently come to light, 
David was entitled to express the very firm views that he did.” 

 
They went off on the wrong foot because they were instructed on the wrong basis. 
 
It is rather odd as a letter of instruction not to, as it were, give the basic facts and ask, 
“What do you think about it, in your professional opinion?”  They are given a direct steer 
here, saying, “This is our case, as it were.  What do you say about it?”  It is unsurprising, 
you may think, that each and every one of the witnesses to be called seeks to attack one 
or other part of the 2004 determination, either the findings of fact or the SPM or the 
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sanction in some way or other because that was, in a sense, what they were instructed to 
do.  It is impermissible. 
 
Also, another aspect of these expert reports, you will have noticed, is that a number of 
them deal with the situation up to 2004 when the hearing was held.  What I say about that 
is this:  It was entirely open to Dr Southall to call any expert evidence he liked.  A lot of 
these people are saying that this is the kind of practice that was going on here.  If only the 
Panel knew, et cetera, then doubtless they would have come to a different decision.  The 
plain fact is that Dr Southall had every right to call any expert he liked at that hearing.  
He chose not to do.  For experts to come along now and say that this was the position 
then and the Panel should have done this and that; that is completely irrelevant.  Again, 
we are where we are. 
 
It also appears that at least a number of factual misunderstandings in the expert evidence 
is that they were never given the heads of charge or the findings of fact. 
 
MISS O’ROURKE:  I am sorry.  All of them say that they have read every page of the 
transcripts so they have had all the heads of charge and all the findings of fact and all the 
determinations. 
 
MR TYSON:  Also, I would say, in terms of relevance, is that nothing, in fact, has 
changed much since the determination of the PCC.  It has always been accepted that 
doctors have a duty, especially paediatricians, to protect the child.  There is a whole 
passage in the determination, as you will see.  Any bits of further guidance are just 
reinforcing existing guidance which the Panel took into account at the time.  Ditto in 
relationship to subsequent research materials that may or may not support what the doctor 
said at the time.  Again, we would say that is entirely relevant.  What was criticised on 
this occasion was the near certainty based on his theory that was at the time.  There are 
two findings of fact in relation to the fact that he treated his theory as fact.  You cannot go 
behind that.  That is there. 
 
Sir - if I can use an analogy - can I ask you to look at Rule 34(4) and (5), please?  Here it 
says at 34(4): 
 

“Production of a certificate signed by an officer of a regulatory body 
that has made a determination about the fitness to practise of a 
person shall be conclusive evidence of the facts found proved in 
relation to that determination.” 

 
Sir, I readily accept that implicitly behind that we are talking about, as it were, the 
findings of another regulatory body apart from the GMC.  By analogy, if that is the 
position as far as regulatory bodies decisions other than the GMC it really enforces the 
fact that, of course, the GMC’s own determinations shall be, in my submission, 
conclusive evidence of the facts found proved in relation to that determination.  That is 
true from a certificate from another regulatory body.  It is even more true, you may think, 
in relation to the GMC’s own regulatory bodies in relation to matters that have been 
determined and not appealed.  You will find in relation to that, very interestingly, sub-
rule (5) that: 
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“The only evidence which may be adduced by the practitioner in 
rebuttal of a conviction or determination --- is evidence for the 
purposes of proving that he is not the person referred to in the 
certificate or extract.” 

 
There is only one permitted way to attack, as it were, prior determinations and that is to 
prove that you were not actually the person.  In my submission, that is further strong 
support for the fact that, as I say, we are where we are in terms of the previous 
determinations. 
 
Again, as I took you to on a number of occasions yesterday, and I make absolutely no 
apology for doing it again, to remind you of your essential task, which I say is 
encapsulated in paragraph 32 of Section 1 of the Indicative Sanctions Guidance.  When I 
read this out I would ask you to remind yourself and look at the times it refers to the 
doctor’s position as opposed to the world’s position. 
 

“It is important that no doctor should be allowed to resume 
unrestricted practice following a period of conditional registration or 
suspension unless the Panel can be certain that he or she is safe to do 
so.” 

 
There is a less important passage: 
 

“In some misconduct cases it may be self-evident that following a 
short period of suspension, there will be no value in a review 
hearing.  In most cases, however, where a period of suspension is 
imposed and in all cases where conditions have been imposed the 
Panel will need to be reassured that the doctor is fit to resume 
practice either unrestricted or with conditions or further conditions.” 

 
The emphasis there is on the doctor. 
 

“The Panel will also need to satisfy itself that the doctor has fully 
appreciated the gravity of the offence, has not re-offended, and has 
maintained his or her skills and knowledge and that patients will not 
be placed at risk by resumption of practice or by the imposition of 
conditional registration.”  

 
I make the point that that is entirely, at review hearings, and in judging the relevance of 
what these experts may have to tell you, is to concentrate on whether, as a result of the 
conditions, the doctor is fit to practise with or without conditions or whatever as a result 
of the working of the conditions.  That is what you have to concentrate on.  Have the 
conditions worked to such an extent that he is now safe to practise?  Not: has the world 
all changed or are there a lot of concerned paediatricians who have misunderstood what 
the findings of fact were and have got various views?  The issue is to concentrate on what 
has happened as a result of the conditions for the doctor. 
 
In those circumstances one has to look at the list prepared by my learned friend at D1.  
We were promised 19 questions; we have got something like 55.  Can I say at the outset, 
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without going through them in any great detail, that I concede in terms of background to 
the case:  There are two headings.  There are questions on background and then, at page 
4, we say that there is the question of impairment.  The questions from one to three-
quarters of the way down page 4 are all to do with background.  The questions from page 
4 onwards are all to do with impairment, as I understand my learned friend’s document.   
 
In terms of questions to the experts on background, I would say that each and every one 
of them is irrelevant to the task that you have to perform.  Background, essentially, is 
shorthand for re-litigate, re-examine the past decision.  That is what shorthand for 
background is.  It is saying, “Let us look at the decision.  Should we have made the same 
decision in 2008?”  That is not the test.  Your role is not to review all the evidence and 
act as a fresh Panel in 2008 and look at all the evidence and say that in light of what is 
happening today would we have made the same decision?  That is simply not your role.  
It is entirely irrelevant for you to do this.  Your role is to consider whether, in the light of 
the conditions imposed, is this man fit to resume practice?  Not to look backwards and 
say that this is how perhaps this case would have been decided in 2008 (sic) had the 
appropriate expert evidence been called and in light of concerns of paediatricians.  That is 
simply an irrelevant task for you.  It is, both in law and under Rule 34(1), entirely 
irrelevant and you should cast that from your sight.  Each one of these questions, in my 
respectful submission, is either irrelevant or seeking to re-litigate.   
 
I do make one concession that halfway down page 2 there is a title saying “Remorse”.  I 
would concede that issues around remorse and the doctor’s current or otherwise remorse, 
or keeping his view, is a relevant matter for you to consider under Fitness to Practise 
today. 
 
Under “Impairment” the first question: 
 

“Dr Southall – loss of him to this field and impact on other 
paediatricians of this?” 

 
I say that is testimonial evidence relevant but not relevant at this stage.  That is sanction 
evidence, in my respectful submission. 
 
Ditto: 
 

“His international reputation and acclaim in the field?” 
 
Certainly, that is relevant but relevant at the sanction stage, if we get that far, not at this 
stage.  It does not impact on his impairment of his fitness to practise whether or not he 
has an international reputation or acclaim. 
 
Over the page: 
 

“Would he be ring rusty or out-of-date…” 
 
Yes, I accept that goes to one of the issues that you have to decide. 
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“Can [he] practise properly as a paediatrician if no child protection 
work and excluded?” 

 
I think that might be “is excluded”.  That goes to sanction. 
 

“His risk low reward activity and impact on the profession?” 
 
That goes to sanction. 
 

“Lessons learned – in respect of report writing and caveats, et 
cetera?” 

 
That may or may not go to impairment. 
 
Out of the entirety of this document, and the questions my learned friend seeks to ask, I 
would say that at the maximum there are three:  (1) relating to remorse, (2) relating to 
ring rustiness and (3) relating to lessons learned.  In relation to lessons learned, we do not 
need any expert evidence about lessons learned.  That is a matter of any evidence that Dr 
Southall might say.  That does not go to expert evidence at all.  Ditto ring-rusty.  In my 
submission, the experts cannot tell whether or not he is ring-rusty.  The only evidence on 
that can either come from Professor Southall or, crucially, from the document from the 
Medical Director that I showed to you of May 2005 (sic) which, from recollection, is C3, 
36 or so.  It is the letter that said that he has been out of practice for nine years, or eight 
years, and cannot do specialist child protection work.  The experts cannot help us on that 
because they do not know anything about his practice or non-practice or whatever.  That 
is not a matter of expert evidence. 
 
It boils down to whilst I say that ring rustiness and lessons learned are relevant to 
impairment they are not relevant to expert evidence.  It boils down to the fact that I would 
say the only admissible thing of relevant matters that an expert can help us with is to 
possibly the issue of remorse, if you have a strongly held opinion. 
 
Sir, having made my general remarks, can I go, very briefly, to the individual doctors that 
are intended to be called?  The first on your list is D2.  This is Paul Davis.  Can I 
highlight to you that he is a member of an organisation called PACA, which we see at 2.2 
at page 3, which is Professionals Against Child Abuse.  I will have more to comment 
about that. 
 
What I say about this report is that virtually everything that this witness says could have 
been the subject of a report in 2004 but was not.  It is effectively trying to get an assault 
on the actual findings of fact by the back door.  Of course, I keep on reminding you (a) 
that the facts, SPM and determination are there and unchallenged.  Secondly, Dr Southall 
could have brought any expert evidence he liked but did not. 
 
Just looking at the headings, under 3 at page 3, “The actions of David Southall in relation 
to Child A”.  That is re-litigation. 
 
Heading 4, “Oro-nasal bleeding and ALTE”:  That is re-litigation.  Findings of fact have 
been made in relation to that. 
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Page 6, heading, “Dr Southall’s initial expression of concern”:  That is all re-litigation. 
 
Page 8, “The ‘points of concern’ document”:  Again, that is re-litigation. 
 
Page 9, “Private e-mail communication between Tim David and David Southall”:  That is 
re-litigation. 
 
Page 11, “Interviewing parents”:  That is re-litigation.  There have been specific findings 
on that. 
 
Page 13, “Role of Professor Tim David in the GMC hearing”:  You will see that a number 
of expert witnesses attack Professor David for a number of grounds.  Firstly, his role as 
an expert witness and his dual role.  He had a rather unusual dual role in the August 2004 
hearing, which was first to assist the Court with his expert evidence and then he had a 
subsidiary role as a witness of fact to produce e-mail correspondence that he had.  It was 
made perfectly clear to the Panel and to the other side that he was appearing in this dual 
role and that was not challenged as being unfair or in any way wrong.  The cards were put 
fully on the table and were accepted on that basis.  It was not challenged by Dr Southall 
or his representatives that that was not a perfectly proper way of dealing with the matter.  
“The GMC appointed witness”, as it were, as though no other expert witness can - that is 
irrelevant.  The Role of Professor Tim David in the GMC hearing” is irrelevant.  (a) It is 
not challenged, and (b) an appeal appoint, if any. 
 
Page 14, “Role of the Chairperson of the Panel”:  That is irrelevant. 
 
The “Conclusion” is all based on those other matters – completely irrelevant. 
 
The only possible bit of relevance of this witness that I would concede is paragraph 7.3 
where he deals with the impact of the findings in his own field, which, in my respectful 
submission, is relevant.  They can give evidence about that but not at this stage.  It goes 
to sanction not to impairment.  What other doctors think about the effect of the imposition 
of sanctions, or the effect of imposition of erasure, may or may well be, and probably is 
relevant at the sanction stage.  What other paediatricians think about the effect of your 
decision is not relevant on impairment at all.  Thus, at this stage, I would ask you to not 
hear anything that Dr Paul Davis has to say.  I have to say that he cannot give relevant 
evidence to us. 
 
In relation to Dr Crawford, at D3, I need not take you any further than to take you to the 
issues that she discusses, which are at pages 8 and 9 of her document.  “The issues that 
need addressing” were, in my submission, all dealt with at the hearing. 
 

“A) On the information available was it reasonable to be concerned 
that the reported nose bleed could have been due to smothering?” 

 
Dealt with. 
 

“B) Whether Dr Southall had the knowledge and experience to 
pursue his concerns.” 
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Dealt with. 
 

“C) Was Dr Southall wrong in preparing a cause of concern 
document without interviewing the parents or having access to any 
of the medical reports…” 

 
Dealt with. 
 

“D) Whether Dr Southall should have pursued his concerns to the 
extent that he did.” 

 
Dealt with. 
 

“E) Whether a report produced by Dr Southall should have had a 
caveat to the effect that his conclusions were based upon very 
limited information about this case.” 

 
Dealt with:  subject of determination. 
 

“F) Whether to put the words ‘beyond reasonable doubt’ in a faxed  
e-mail was a reasonable thing to do.” 

 
Dealt with. 
 

“G) Does the literature produced since the first GMC hearing 
support Dr Southall’s original concerns or not?” 

 
That is irrelevant to the considerations. 
 
I need not take you any further through Dr Crawford’s expert testimony.  It will not assist 
you in the issues that you have to decide at all. 
 
The next matter relates to Dr Mok, at your D4.  Again, globally, she seeks to re-open the 
determination matters.  She provides irrelevant post 2000 matters.  She provides possible 
grounds for appeal.  Basically, she covers matters that could and should have been dealt 
with in the hearing if it was considered important at the time. 
 
I think all I need take you to is her instructions.  The first point I make is that we have 
seen what her instructions are because they are in the document that we have just looked 
at, which is C6.  As you see, her instructions were in the second paragraph of page 2: 
 

“In preparation for this hearing I would like you to prepare an expert 
opinion dealing with your views about the conduct of David…” 

 
This is rather an informal letter. 
 

“…in this case.” 
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Those were her instructions. 
 
What she actually says in paragraph 1 of page 1 is that: 
 

“I was asked to review various transcripts and the medical literature 
and to give an opinion on the following issues:” 

 
Then she sets out the issues at the top of page 2.  I would like to take you through the 
issues that she said she was instructed to look at: 
 

“1.1  Whether David Southall’s fitness to practise remains impaired 
as a consequence of past misconduct in relation to the Clark case.  In 
so doing, I was asked to pay particular attention to evidence which 
would have been available at the time…” 
 

I say that is irrelevant for two reasons.  First of all, evidence that would have been 
available: you just have to look at the subjunctive in that to see how irrelevant that is.  
Yes, of course, he could have called more evidence but he did not call more evidence.  
Secondly, the heads of charge are specific in that what he was accused of, and was found 
proved, was that it was based on the television programme and his own research.  Those 
are the key words in the heads of charge.  I should probably take you to that to remind 
you of the head of charge.  It is at two places.  It is at 5(g).  This is bundle C3, page 3.  
The head of charge which was found proved is at 5(g): 
 

“[You] had a theory about the case, as set out in head 4 above, that 
you presented as fact as underpinned by your own research.” 

 
Dr Mok seeking to bring in any other research is irrelevant.  That was found proved as a 
fact. 
 
Again, at 7(d), at the bottom of page 3: 
 

“Your report was thus based on a theory that you had about the case 
that you presented as fact as underpinned by your own research.” 

 
For Dr Mok to seek to come and help you as to whether his practice remains impaired as 
a consequence of evidence that would have been available is irrelevant.  I am going back 
to  
Dr Mok’s report at page 2, the issues that she covered in her report.  I am saying that 1.1 
is irrelevant because she had to pay particular attention to evidence that would have been 
available; that was dealt with at the hearing.  Also evidence that has come to light since 
2004; that is irrelevant as to see, as it were, whether conditions are still effective and as to 
whether he is currently impaired.  What the situation is in the world as to the research in 
relation to nose bleeds gives nothing, in my submission, as to whether this man is fit to 
practise or not.  It is a completely irrelevant consideration. 
 

“1.2  Comment upon the way in which David Southall acted.” 
 
That is re-litigation and already considered. 
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“1.3  The lack of qualification in David Southall’s report.” 

 
That is re-litigation and already determined. 
 

“1.4 Whether David Southall was acting in the child’s best 
interests.” 

 
Already considered and this is re-litigation. 
 

“1.5  Failure of David Southall to interview Mr and Mrs Clark.” 
 
Subject of determination and re-litigation. 
 

“1.6  Whether David Southall, in acting the way he did, was 
behaving as a responsible paediatrician concerned for the safety of a 
child.” 

 
Re-litigation subject to specific determinations. 
 
Each and every one of the matters that this witness purports to carry out are, in my 
respectful submission, entirely irrelevant to the task that you have to face.  You will not 
be assisted by that witness at all. 
 
In relation to Dr Williams, at D5, I have two main points to say:  Firstly, what his 
comments are about the case entirely depend upon him attacking the determinations that 
were made.  If you see the crucial sentence in the whole report of Dr Williams is at page 
2, the bottom of the second main paragraph: 
 

“Therefore, in order to establish whether or not he should have 
shown remorse, there is a need to reconsider the basis of the findings 
against him.” 

 
I hope you all have that.  What he goes on, in his report, to do is to attack the basis of the 
findings of fact against him to produce his conclusions.  His conclusions are entirely 
dependent on attacking the Panel’s determination on the facts which, in my submission, is 
not open to you to do.  As his whole report is underpinned by the fact that I need to attack 
the original findings of fact then, if he is not entitled to attack the original findings of fact, 
his conclusions, in my respectful submission, are, therefore, irrelevant and cannot be 
sustained. 
 
Sir, there is a separate point in relation to Dr Williams and that is this:  That the learning 
and the rules about expert witnesses say fundamentally that they have to do three things:  
First of all, they have got to be objective.  Secondly, they have got to be unbiased.  
Thirdly, they have not got to assume the role of an advocate rather than an expert. 
 
Sir, this is trite law but I need to take you to it:  I have provided the materials to your 
learned Legal Assessor about it.  As far as the Criminal Procedure Rules are concerned - 
and this for the benefit of your learned Legal Assessor - at the attachment from the 2008 
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edition of Archbold, which I provided to her and to my learned friend, the rules are set 
out for the benefit of your learned Legal Assessor at the bottom of page 1352.  In the 
Criminal Procedure Rules it says, “Expert’s duty to the Court”.  33.2: 
 

“An expert must help the Court to achieve the overriding 
objective…” 

 
The overriding objective is to act justly. 
 

“…by giving objective, unbiased opinion on matters within his 
expertise.” 

 
“(2) This duty overrides any obligation to the person from whom he 
receives instructions or by whom he is paid.” 

 
His duty is entirely to the court or, in this case, the Panel, overriding any…  He has got to 
be objective, unbiased and not act in the role of an advocate.   
 
As for not acting in the role of an advocate, again, whilst not in the Rules, it is part of the 
learning in criminal cases.  I only need to take you, via your learned Legal Assessor, to 
paragraph 10-68 in Archbold and the case referred to in the second paragraph of that, 
namely R –v- Harris, R –v- Cherry and R-v- Faulder, where the Court of Appeal stated: 
 

“…that expert evidence should be seen to be the independent 
product of the expert uninfluenced as to form or content by the 
exigencies of litigation; an expert should provide independent 
assistance to the court by way of objective unbiased opinion in 
relation to matters within his expertise and should never assume the 
role of advocate.” 

 
That is the criminal rules and learning in relation to the duties of the expert.  Insofar as it 
may be said that going to the civil burden of proof percolates into other obligations and 
bits of learning in Fitness to Practise hearings, the Civil Procedure Rules say exactly the 
same thing.  There is a practice direction in relation to experts and assessors.  It is from 
the Civil Procedure Rules, Practice Direction 35.  Again, I have given a copy of that to 
your learned Legal Assessor.  The Practice Direction indicates precisely the same thing.  
Paragraph 1.1: 
 

“It is the duty of an expert to help the Court on matters within his 
own expertise.  This duty is paramount and overrides any obligation 
to the person from whom the expert has received instructions or by 
whom he is paid”. 

 
That is 1.1 
 
1.2: 
 

“Expert evidence should be the independent product of the expert 
uninfluenced by the pressures of litigation.” 
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1.3: 
 

“An expert should assist the Court by providing objective, unbiased 
opinion on matters within his expertise, and should not assume the 
role of an advocate.” 

 
The Criminal Procedure Rules and the Civil Procedure Rules and the Criminal Case Law 
all point to one way, that these three descriptions that I keep going on about, namely 
objective, unbiased and not assuming the role of an advocate, are all the same thing and 
all very applicable to expert evidence that appears before you. 
 
There is a body called Professionals Against Child Abuse.  We learn a bit of those by an 
article in Family Law, to which Mr Williams makes reference in his report.  He said, “I 
wrote this article in Family Law”.  In that context it is worth looking at Dr Williams’s 
letter of instruction because it is different from all the others.  Perhaps I can lay my trail 
in this way:  First of all, can I produce to you the Family Law article to which he makes 
reference in his expert report?  It is the next “C” number. 
 
THE CHAIRMAN:  That will be C7.  (Same handed to the Panel). 
 
MR TYSON:  This is the article in the professional journal called Family Law.  This is 
from the June 2008 edition of that.  I rely on what he says there in the second paragraph 
and other bits. 
 

“Let me first declare my interest in the cases.  I have no clinical or 
legal involvement in either…” 

 
Just to pause there:  He is talking about the Southall cases globally and the Meadow case 
globally. 
 

“Let me first declare my interest in the cases.  I have no clinical or 
legal involvement in either other than having provided supportive 
references with regards to the clinical and research contributions to 
paediatrics of the two doctors at the sentencing stage of the GMC 
process.  I have met each doctor only once, at clinical meetings some 
25 years ago.  I am a general paediatrician working in a district 
general hospital.  I have been greatly impressed by the clinical and 
research contribution of these doctors; their work has influenced my 
own practice considerably.”   

  
It then comes to the passage upon which I rely: 
 

“I am a member of Professionals against Child Abuse, which is a 
recently formed pressure group of professional people brought 
together by outrage over the GMC’s actions.” 

 
I just pause there.  How can somebody who has a starting point at outrage as to what the 
GMC has done in relation to the case against Dr Meadow and the however many cases 
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against Dr Southall, how can he give objective, unbiased, expert opinion that is going to 
assist?  Indeed, all members of PACA of which we know that he, Dr Williams, is a 
member of PACA and Dr Davis says that he is a member of PACA.  I do not know 
whether the others are or are not because they do not disclose it in their material. 
 
Going through this article, you see on the second column of the first page, 573, he writes 
about the case which we are dealing with now.  Over the page he then provides a 
commentary about the case with which we are dealing now.  For my purposes, I take you 
to the second column just above where the word “Commentary” appears in the first 
column: 
 

“I and many colleagues have serious concerns about the way the 
PCC operated.” 

 
Then, over the page, on page 575, there is a commentary about another case concerning 
Professor Southall.  Then, on page 576, there is a commentary about the case of Professor 
Meadow.  Then there is, importantly, a whole section developed on the “Effects of the 
actions of the GMC and the media”.  He indicates the following in the middle passage on 
the  
right-hand column: 
 

“Professors Meadow and Southall are held in the highest regard by 
their colleagues.  It is no wonder that there is anger and dismay.  
Paediatricians have been so concerned about the actions of the GMC 
that two motions were proposed at the recent annual general meeting 
of the Royal College of Paediatrics and Child Health…” 

 
Then he goes on saying, at the bottom: 
 

“The other motion was a lengthy motion describing the points 
outlined in this article.  It concluded with the words: 

 
‘For the above reasons, the College continues to have grave 
concerns over current GMC procedures for dealing with cases 
related to child protection.  We call upon the GMC to review 
these procedures as a matter of urgency and involve in the 
review this College and other bodies such as the Department of 
Health, [et cetera]…’” 

 
He deals with the anti-GMC motion. 
 
Sir, the matter went further than that for two reasons:  First of all, the motion was a 
PACA motion.  The motion was longer than that.  If I can show you another document, 
which will be the next “C” number, which is C8, which is an e-mail, dated 31 March 
2008. 
 
THE CHAIRMAN:  This is a three page document.  We will mark it C8.  (Same handed 
to the Panel). 
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MR TYSON:  Sir, if I can take you to the end of it, you will see that it is a document from 
John Bridson, Chair, Professionals Against Child Abuse.  I point out that he is Chair of 
this organisation that declares outrage at the GMC actions merely because he, John 
Bridson, is one of the references that were provided to the GMC at the doctor’s request. 
 
This is a document sent out by Dr Bridson from PACA saying here is the motion which 
PACA has had some involvement.  This is the motion referred to in Dr Williams’s article 
in Family Law, at C7.  It says: 
 
“The College has grave concerns about the actions of the GMC relating to proceedings 
involving child protection work directly or indirectly.  These actions include: 
 

“1. The GMC erased from the register one paediatrician acting as an 
expert witness in a case where two children had died and where the 
mother was tried for murder.” 

 
That is a reference to Meadow. 
 

“2. The GMC sanctioned a paediatrician for reporting concerns to 
the statutory authorities for child protection and, describing the 
doctors’ behaviour as ‘precipitate’…” 

 
Here we are on this case; this is Southall. 
 

“3. The GMC erased from the register a paediatrician who was 
exploring with a parent the mechanism of death…” 

 
That is Southall in relation to the matter you decided not to hear. 
 

“4. The GMC have repeatedly relied on an expert witness known to 
have opposing views to the doctor being investigated and who had 
advised contrary to that doctor in the first of the above cases.” 

 
That is an attack on Professor David in relation to his involvement in this case. 
 

“5. The GMC have undertaken a number of investigations on 
paediatricians who have already been the subject of investigations 
by other bodies and have been exonerated. --- 

 
6. GMC registered doctors working in other specialties, who were 
convicted of various crimes --- have been reinstated to the register.” 

 
And the like. 
 
It goes on.  This is a PACA inspired motion which was passed by the Royal College.  It 
indicates, in my respectful submission, that any person from PACA who seeks to give 
evidence to you today comes with a mindset that the Fitness to Practise, or PCC, hearings 
in relation to leading paediatricians are that the GMC has got them completely wrong and 
that they are unfair to these leading paediatricians.  To use Dr Williams’s wording in C7, 
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the Family Law articles, they are together because they are outraged at the GMC’s 
actions.  In my submission, you simply cannot hear objective, unbiased evidence from 
someone not acting as an advocate when he adopts, and is part of, a pressure group that is 
designed and brought together by outrage at GMC’s actions in relation to the way it deals 
with paediatricians such as the doctor you are dealing with today.  It is simply 
inadmissible. 
 
My learned friend, of course, will not be surprised by these submissions that I am making 
because she herself has made them, successfully, in a very recent case on behalf of this 
doctor where she challenged a doctor’s qualifications to be an expert witness.  The Panel 
accepted my learned friend’s submissions on the grounds, amongst other things, that there 
were considerable reservations about his independence and objectivity. 
 
MISS O’ROURKE:  Sir, that is wrong but I will deal with it in due course.  If we need to 
get the transcripts of that hearing, we will get it. 
 
MR TYSON:  I am just reading from the determination. 
 
MISS O’ROURKE:  That was after the witness was called.  It was a separate advocation 
in respect of the expertise of that witness.  It was a separate determination.  We have got 
copies of it.  I will very easily be able to deal with it and, indeed, produce transcripts. 
 
MR TYSON:  The point I was simply making is that it is well known in all fields of 
advocacy, whether in Panels, criminal courts or care courts, that experts have to give 
objective, unbiased evidence.  This is a submission that is made daily in these courts.  
That is the only point that I was seeking to make. 
 
MISS O’ROURKE:  Sir, if I can say:  that is fully accepted.  I am fully aware of the law.  
The way you deal with it is you cross-examine the expert as to his bias and then the 
Panel, if they find that he has been biased, he has not been objective, discounts his 
evidence.  That is the way you do it.  You do not say, in the fist place, that the witness 
cannot be called. 
 
THE CHAIRMAN:  Mr Tyson, you have made your point.   
 
MR TYSON:  You do.  There are a number of ways you can deal with it.  One is that you 
can raise the matter because it is so stark on the documentation that you do not even 
begin to waste your time calling the witness.  This is a matter which has been dealt with, 
certainly in these Panels, in my experience, because I have done it before and knocked 
out experts – if I can use that lose expression – for that very reason. 
 
In my respectful submission, you should not hear from Dr Williams for two reasons:  One 
is that he is not unbiased.  He cannot give objective evidence.  He is clearly acting as the 
role of an advocate.  Secondly, in relation to Dr Williams, his entire plank of his evidence 
– if I can put it that way – is, as I said, at the second paragraph of page 2: 
 

“…in order to establish whether or not he should have shown 
remorse, there is a need to reconsider the basis of the findings 
against him.” 
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He goes on to reconsider the findings.  Once you take away the plank you cannot hear the 
testimony, in my respectful submission. 
 
Sir, then we have D6, the statement of Mr Spicer.  I have a number of difficulties with 
this expert evidence.  First of all, despite the fact that he claims to be learned in the law, 
he does not know how to set out an expert report.  In particular, he does not say who 
instructed him, what was the basis of his instructions, what material he was asked to 
provide and what was the areas of guidance in which he was supposed to give.  No letter 
of instruction has been produced.  I understand – I will be corrected if I am wrong – that 
he was instructed on the telephone.  Even if he was instructed on the telephone, which is 
bizarre in England and far too informal for something as serious as this, he ought to set 
out in his report vital matters.  Your learned Legal assessor will doubtless remind you of 
the provisions of the Criminal Procedure Rules is that the content of an expert’s report 
must give details of his qualifications (33.3(a)).  (b), he must: 
 

“give details of any literature or other information which the expert 
has relied [upon]...” 

 
(c): 
 

“contain a statement setting out the substance of all facts given to the 
expert which are material to the opinions expressed…” 

 
(d): 
 

“Make clear which of the facts stated in the report are within the 
expert’s own knowledge.” 

 
(i): 
 

“Contain a statement that the expert understands his duty to the 
court, and has complied [with it].” 

 
(j): 
 

“Contain the same declaration of truth…” 
 
The crucial one is that he should set out the substance of all facts given to him together 
with the instructions and details of all the information and other information he has been 
given.  It is not there.  What were his instructions?  What was the material that he was 
given?  What is the evidence base upon which he has relied in setting out what he calls 
the facts?  We do not know.  We simply have no idea. 
 
Basically, essentially, it is so fundamentally flawed as a document because we are not 
given essential information as to his starting point that we cannot follow him through to 
any logical end point because we do not know what he had, what he was given, what he 
was asked to do. 
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Having said that, basically, what this witness is saying could have been said in 2004.  
What he is saying about the law since is, in my respectful submission, irrelevant because 
it goes no further than that which was stated by the Panel in their determination; that you 
have got to uphold the interests of the child.  A consultant paediatrician or, indeed, 
anyone has got a duty to whistle blow.  There is nothing new in that.  It has been 
sanctified by subsequent guidance and case law.  The basic premise has always been true 
and is set out in the determination of this Panel. 
 
I can just remind you of what the 2004 Panel said.  Can I take you and ask you to look at 
C3, at page 7, please?  It is the second paragraph: 
 

“The Committee accept that as a consultant paediatrician you had a 
duty to report any concerns that you may have regarding child safety 
with other professionals but, as you were prevented from 
undertaking any new child protection work due to the suspension 
imposed on you…” 

 
You will recall that the terms of that were that it was not a flat thing that he could not 
undertake any; it was conditional.  He could not undertake any child protection work 
without the prior permission of the acting Medical Director.  That was the issue, as was 
made clear here.  I will re-read it: 
 

“The Committee accept that as a consultant paediatrician you had a 
duty to report any concerns that you may have regarding child safety 
with other professionals but, as you were prevented from 
undertaking any new child protection work due to the suspension 
imposed on you, you should have contacted Dr Chipping, Medical 
Director, as the terms of your suspension required, prior to taking 
any action.” 

 
That is why it was precipitate.  He was not criticised for going to the child protection unit. 
 He was criticised for going to the child protection unit without obtaining prior 
permission.  Secondly, and importantly, in terms of general law: 
 

“The Committee also accept that the nature of child protection is 
such that sometimes concerns are raised which prove to be 
unfounded.  However, despite this, there is a duty of care to raise 
such concerns in order to ensure the protection of children.” 

 
That was obvious in 2004.  The fact that the GMC has issued subsequent guidance, “0 to 
18”, the fact that the House of Lords has emphasised that, it is completely irrelevant.  It 
was there right at the beginning.  Essentially, that is all that Mr Spicer seeks to tell us.  
Looking at his headings, “Facts”:  I hope he is not - he is called there highly partial and 
we do not know what the sources are.  That is what he deals with at page 1. 
 
Page 2, “Child Protection Systems and Decision Making”:  This was all covered at the 
last hearing. 
 
Amongst other many lack of qualities in this report is that it is not paginated.  There is a 
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heading that says “Unusual Features”.  This is all re-litigations or discussed. 
 
A few pages on he deals with “Fitness to Practise Panel Decision” which is an attempt to  
re-litigate exactly what has been decided. 
 
Then he talks about “Impact on paediatricians’ willingness to be involved in child 
protection work”.  Firstly, he is not a paediatrician so I do not understand how he can 
give expert evidence as to that.  Secondly, as I have said in relation to another witness, 
whether or not there is an impact on paediatricians’ willingness to be involved in child 
protection, that is not an impairment issue; that is a sanction issue. 
 
Then he talks about “Professional Misconduct”.  Again, that is re-litigation.   
 
Then he talks about “Independent Advisers”, which is another pop at Professor David.  
Again, that is completely irrelevant.   
 
This witness cannot assist you in any of the relevant matters.  For all those reasons, both 
individually and globally, those are my submissions as to why you should not hear any 
expert evidence at all at this stage unless it covers a subject which I do see is possible, if 
the witness has dealt with it, as to remorse.   
 
Of course, one can only call an expert to give evidence that, as it were, we know the 
answer to, i.e. it is in the report.  It is not open to my learned friend to ask any of her 55 
questions, if she is given permission to do it, of each and every one of these witnesses 
when they do not cover the answers in their reports.  You cannot say, “Here is a 
consultant paediatrician.  I am going to ask him 55 questions”.  If he was an expert the 
duty of expert evidence and his opinion evidence is that it has got to be served and shown 
to the Panel and to the opposition both under Rule 34(9), which of course, has been 
completely ignored in this case, and which indicates that anything should be served 28 
days beforehand rather than at the day or a few days beforehand.   
 
Secondly, it is not open to my learned friend in terms of opinion evidence, to ask 
questions of a witness outwith that which is in an expert witness report.  (a) You should 
not let the report in.  (b) You should not call the witness.  If you are against me on that, 
wrongly, in my submission, you cannot say you can ask each and every one of these 
witnesses these 55 irrelevant questions. 
 
THE CHAIRMAN:  Mr Tyson, thank you.  Miss O’Rourke, before you respond, I hope 
this will serve to be of some assistance:  It seems to me that we are clearly in a somewhat 
artificial situation here.  Mr Tyson has been talking about knocking out experts and 
excluding evidence.  The reality is that each member of the Panel has carefully read each 
of the statements that were put before us yesterday.  We will, in due course, be advised by 
our Legal Assessor as to how the law indicates we should approach each of those 
statements and we will exercise our own professional judgments in doing so.  
Undoubtedly, we will take account of submissions that we have heard from both Counsel 
and we will make our own minds up about that which is relevant and that which is not.   
 
I say this now because I think that it potentially could enable all of us to save a great deal 
of time:  There is little point in repeating things.  Mr Tyson’s point, of course, about 
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asking the same questions of many people is valid.  You may like to consider whether 
there is an element of over-kill in the number of statements that we have before us where 
they are dealing with, in some cases, the same things.  Do we really need to hear it twice? 
I am concerned also that there are clearly, within those statements, occasions when we are 
hearing matters that would be far better heard from Dr Southall himself.  He is going to 
be the best evidence of his motivation at certain times.  It seems to me that if you could 
take that on board in terms of how you question your witnesses, it would be helpful. 
 
MISS O’ROURKE:  Can I indicate…? 
 
THE CHAIRMAN:  Yes. 
 
MISS O’ROURKE:  It is why I said yesterday and, indeed, I think I said on Monday - 
and I am sure the transcript, in due course, will reflect it - I did not seek to influence the 
writing of any of these reports.  You have seen the letters of instruction.  They did not 
seek to influence it.  They did not say how to lay it out, what to do, what way to answer 
questions or whatever.  I indicated on Monday that I would reflect on the contents of 
those reports.  It was never intended to put the reports before the Panel.  It was intended 
to call the experts.  That is right.  
 
In General Medical Council cases you do not, on the whole, get the expert reports unless 
both sides are totally agreed that it will save time for the Panel to do it.  You call the 
evidence live.  The purpose of the report is to let the other side know, for the purposes of 
preparing cross-examination, the gist of what the expert might say.  The intention was to 
serve on them and hence format was not worried about in the way it would in a Civil 
Procedure case where the Judge would get a copy of the report.  A report under the CPR 
stands as the evidence-in-chief.  There was not a worry to dot every “I” and cross every 
“T”, to tell them to take out things that were inadmissible, because this was notice to the 
other side.  It would be blue pencilled in the same way that the GMC serve witness 
statements on us regularly in these cases with lots of inadmissible stuff.  When we object 
they say, “What is your problem?  We are calling the witness live in any event.  I will not 
lead that evidence”.  It is a favourite phrase of GMC prosecutors.  I told my learned 
friend that there is stuff in there that I will not be leading because they should not have 
said it but it was not for me to write the report.  The Court of Appeal has repeatedly said 
that Counsel do not go through it and write it and so I did not. 
 
Sir, the position is this:  I said to you yesterday, when it came to me opening my case and 
I am applying to call these witnesses – not to put their reports in – and to ask them 
questions.  I had discussed, before we resumed after lunch, with your Legal Assessor and 
Mr Tyson the sort of questions that I was going to ask them which I said I was entitled to 
ask.  I will come to it when I deal with my submissions, every single one of the questions 
on my sheet has come from the reading of reports.  I did an exercise where I took the five 
reports and I took my note pad and I read through the reports in sequence and put a bullet 
point down and I have typed them out.  It is why, in fact, there is some repetition in the 
questions further on because it has come from someone else’s report.  Every single 
question on that sheet has come from somebody’s report.  If required to do the exercise, I 
could even give you the page number.  They have all said it.  Sir, yes, it is right, because 
of repetition, I do not need to ask each one of them those points and that is never what I 
intended to do. 
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The other interesting thing is this:  They all say something different.  They are all written 
in a different way.  They approach it in a different way despite the fact that three of them 
got the same letter of instruction and it is because of the way they look at it.  Sir, I agree, 
a lot of what is in the report can come from Dr Southall.  A lot of what comes in the 
report is repetitive.  I do not need all of them to say the same thing.  I do intend to call all 
of them subject, obviously, to any ruling because I think each of them has a different type 
of prospective or something different to say or something of interest to say, not to 
mention it is my instructions from my client that he wishes these people to be called as 
part of his case subject to the Panel excluding them.   
 
Sir, I hope that I can be relatively brief if we are going to have a coffee adjournment.  I 
would hope, if we come back after coffee, that I can be 30 to 40 minutes maximum 
responding to Mr Tyson’s submissions.  I feel I do need to respond to them as a matter of 
law, not point by point because a number of them I do not have any dispute with, or the 
point is very easily dealt with.  I do need to deal with them because he has taken 
effectively an hour and 20 minutes to expose them to you.   
 
He has raised the point that he said it is a serious matter and a serious matter of law and 
lest  this matter go further, whether it be legally or, indeed, politically because, by now 
you must be aware from what you have read of the political implications, that will be one 
of the points that I address you on.  It is only appropriate that I respond to some of his 
points and say, “Sorry that is not right.  As a matter of law that is not right”.   
 
Sir, I would hope that if we are now going to find it is a convenient moment to take a 
morning coffee break that when we come back, in one go, I can respond to his points and 
you, in due course, then can hear the advice of your Legal Assessor and make a 
determination.  In the light of what he has said about none of my questions being 
permissible and in the light of what I have seen, a draft of what your Legal Assessor is 
going to advise you in respect of evidence, I think it is important that I do respond to 
them lest the matter go further, as they say. 
 
THE CHAIRMAN:  Also, in the light of the fact that, as you say, each of those questions 
stems from something which appears in the reports which we have already read. 
 
MISS O’ROURKE:  Sir, indeed. 
 
THE CHAIRMAN:  We will take that break now.  We will return at 11.15, please. 
 
MR TYSON:  Sir, before we take that break, can I just indicate my concern about your 
comments just now?  You appeared to be seeking, as it were, a pragmatic approach – if I 
can put it this way – based on time and based on the way that you were minded to 
approach the matter.  It appeared to me that, in a sense, without having full argument and 
without having heard from your Legal Assessor that you, in some way, were pre-
determining my application.  I hope that I misunderstood you. 
 
THE CHAIRMAN:  I think the transcript will show that I specifically said that we will be 
guided by our Legal Assessor as to the basis on which we approach this entire matter.  
That must be right.  It was merely to observe, at this point, that we are in a somewhat 
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artificial situation and in the hope that that would assist Counsel in presenting the 
arguments that are to come. 
 
MR TYSON: On that basis, of course, I fully accept what you say.  This is a matter which 
has to be dealt with, if I may say so, traditionally and properly with submissions on both 
sides, legal advice and a full determination. 
 
THE CHAIRMAN:  Indeed.  Absolutely.  There is no suggestion that that should not and 
will not happen. 
 
MR TYSON:  I am obliged. 
 
THE CHAIRMAN:  We will make it now 17½ minutes past to give everybody full 
opportunity for their coffee. 
 

(The Panel adjourned for a short time) 
 
THE CHAIRMAN:  Welcome back, everyone.  Miss O’Rourke? 
 
MISS O’ROURKE:  Sir, the starting point has, obviously, got to be - as I addressed you 
yesterday, and I will therefore keep it relatively brief now today - Rule 22 and your 
review jurisdiction.  Sir, the key point is this:  The proceedings before the Professional 
Conduct Committee in 2004 were under the old Rules.  Sir, as you and your colleagues 
were probably, therefore, aware, there was a two stage process in those days where now 
you have a three stage process in a first off case.  You had stage 1 where the facts were 
found proved.  At that stage there were not too many facts left in issue, as Mr Tyson has 
shown you.  Most of the facts were admitted and there were, what I would say, were 
some qualitative judgments by way of facts that were left to be found proved and, in some 
instances, were proved and some were not.  Then, of course, the PCC moved on to the 
second stage, which in those days was the compendia stage of serious professional 
misconduct and sanction being dealt with in one go.   
 
The determination that you have in your papers is a determination both of serious 
professional misconduct and sanction.  We say that determination, serious professional 
misconduct and sanction, is in no way binding on you.  Even if you had binding on you 
the facts found proved aspect at a review stage, it would be no more than the facts found 
proved aspect.  The reason that is so is this: You were expressly charged under Rule 
22(f), when you go out to make your first determination in this case, to decide the 
question of impairment.  The question of impairment of fitness to practise is what, in old 
currency, was serious professional misconduct.  You cannot possibly be bound by that 
aspect or, indeed, by the sanction because again the second part of your determination, if 
you get there, at 22(g) is whether to make a direction under Section 35D, which is of 
course the question of sanction.   
 
If you were bound by anything at all from the original PCC determination it can only be 
the facts found proved.  It cannot, therefore, be that Panel’s judgment as to how serious 
they are or how gravely concerning they were or, indeed, what to do about them because 
those are matters that you have to deal with yourselves.  You are given that duty under 
Rule 22(f) and Rule 22(g).  You cannot abrogate it.  You cannot pass it to somebody else. 
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You cannot say that we are bound by it because there is nothing in the Rules that says you 
are bound by it.  You cannot just be rubber stamping it, apart from anything else, because 
it was four years ago.  That aside, nothing in there binds you.  Indeed, if anything, the 
relevant Rule that Mr Tyson referred you to, under Rule 34, dealing with findings of 
other Panels - you will remember he took you to Rule 34(4): 
 

“Production of a certificate signed by an officer of a regulatory body 
that has made a determination --- shall be conclusive evidence of the 
facts found proved in relation to that determination.” 

 
The only evidence would be to show that it was not.  Sir, he rightly says that is where 
another regulatory body – I was in this very room last week, dealing with exactly that, 
where my client had been convicted of serious professional misconduct by the General 
Dental Council. He was doubly qualified and so he ended up here.  That Rule of course 
bound us.  What it did not bind the Panel that I appeared in front of was on the question 
of impairment.  It bound him as to the facts found proved.  They were entirely free and, 
indeed, charged under the Rules to make their own finding, and they did, and they found 
no impairment, which indicated they were not bound by the findings of another Panel on 
seriousness.   
 
Sir, I think that is the situation that you are in; that is why you are entitled under Rule 
22(c) to hear about the background to the case.  It is why you are entitled to be directed to 
relevant evidence and it is why I am entitled, on behalf of my client, to present my case 
and adduce evidence and call witnesses in support of it.  I am entitled to allow you to hear 
evidence that helps you decide how serious it is and you to judge the context of it.  Yes, I 
am stuck with findings of fact - if that is right.  Strictly speaking, there is nothing there 
that says I am.  There is not a rule like Rule 34(5).  If you decide really you are stuck with 
the findings of fact - they were not appealed - and although the Rules do not expressly 
say it, they bind you and would be – I think the words your Legal Assessor is going to use 
to you are, “It would be unwise to go behind them”.  If you felt it was unwise to go 
behind them because you had not heard it then, fine, so be it.  You are not stuck with the 
conclusions of that Panel as to how serous it is.  They formed a view on what they heard 
and what they felt in the climate at the time.  You are entitled now today to decide:  Do 
you think its seriousness, in respect of everything that you hear and what you see?  I am 
entitled to allow you to review the question of seriousness and to put it in context and put 
it in context means what does the profession think.   
 
That Panel back in 2004 that said that we consider this very grave; we consider the fact 
that it was precipitate to be grave; we consider the lack of the caveat to be grave:  It could 
be, yes, as a finding of fact that there was no caveat; yes, as a finding of fact, it was 
precipitate; yes, as a finding of fact, he did not interview Mr Clark, and a finding of fact 
that was irresponsible.  It can be irresponsible over there very minimally so.  It can be 
irresponsible over here, hugely so.  That judgment is now one for you.  You are entitled 
to hear the views of the professional:  Yes, that is wrong.  How wrong is it?  In the overall 
scale of things, on one to ten, is that a ten or is it a one in the light of how we judge it and 
what we now feel about people coming forward, and paediatricians being fearless, and 
what the Laming Inquiry tells us and what working together tells us?  That is the context 
of this evidence. 
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Seriousness is a question for you because it comes with an impairment.  In judging that 
seriousness, because none of you are paediatricians, you will be assisted by the evidence 
of consultant paediatricians, or someone like Mr Spicer, who is involved in child 
protection work.  It is his bread and butter every day.   
 
The GMC could have called before you evidence itself from an expert to help you with 
that seriousness and they have chosen not to do so. 
 
Mr Tyson then says that I cannot attack or seek to re-explain those findings.  Firstly, there 
is, in fact, no doctrine of what is called res judicata.  It is a phrase you will be familiar 
with.  Your colleagues may not be.  It is the thing has already been decided.  It is a legal 
concept or what we call issue estoppel.  There is actually none under the Rules, on the 
wording of the Rules.  The previous finding is not made part of Rule 22.  Why does it say 
background rather than facts found proved?   
 
I remind you again what Mr Tyson himself said to you on Monday.  You are not 
restricted when hearing the evidence of impairment at a review stage as you are in 
misconduct because of the difference in wording of Rule 22 and Rule 17.  When you 
consider impairment under Rule 17 you are restricted to the facts found proved.  When 
you do it under Rule 22 you do not have to concentrate on the facts found proved.  Again, 
they cannot be the be all and end all.  You must be entitled to hear more. 
 
His next submission to you was that you are here to review sanction.  That is wrong, 
wrong, wrong.  You are not here to review sanction.  If that was the case you would not 
have a two stage process, which you do.  You have to decide, firstly, if there is 
impairment.  If you decide there is no impairment then there is no sanction to be 
reviewed.  It is as simple as that. You are here to decide the seriousness. 
 
He then said to you, “Look what happened in July 2007.  There was no attack on that and 
leading Counsel represented Dr Southall”.  Sir, the most important point about that is this: 
 A review under Rule 22 was not held in July 2007.  I have my own view as to whether it 
should be but that is neither here nor there.  What, in fact, was held last year – and I think 
you have got a copy of the determination and the transcript is certainly available – was a 
one stage process only that was held as a follow-up to an old Rules case whereby the 
conditions came back to see if they should be extended because a High Court Judge said 
it should be looked at.   
 
Mr Tyson opened the case to the Panel last year on the basis it was one stage only.  The 
only question for them was whether the conditions should be continued or lifted.  There 
was no test of impairment.  There was not test of seriousness.  There was no judgment to 
be made by the Panel in that it was one question only and one stage only and it was 
presented in one way. It is completely irrelevant to you.  You are under the 2004 Rules.  
You are under Rule 22.  That is your guidance as to what is relevant.  In the context of 
that, you should put last year out of your mind. 
 
Next, I say you are entitled to look at seriousness, indeed, that is your first judgment.  The 
questions that I say I put on my sheet, D1 - and I will come back to them in due course - I 
say all go to context, go to how serious would it be.  In other words, if you look at the 
duties owed by the paediatrician:  One, there is no doctor/patient relationship.  He is an 
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informant.  How strongly worded should he do it?  Yes, he has worded it infelicitously,  
unfortuitously – whatever word you want.  On a scale of one to ten, is the way he worded 
it absolutely shocking?  Or, is it not so serious when you put it in the context, as two of 
the experts say, sometimes when you come in to this work you have got to word it 
strongly because you are overcoming, or trying to overcome, entrenched positions of 
other people working in the child protection sphere and, particularly in a context such as 
this, where other people already had decided positions?  There had already been a 
successful prosecution that some people would not want to upset.  There had already been 
a determination that the child should remain with the father, which some people would 
not want to upset.  There had already been Professor David giving his expert opinion in 
two different fora that he would not want upset.  If you word it in a willy nilly, wishy 
washy way, do you get listened to, or do you have to talk more strongly?   
 
Yes, the Panel found that he was wrong in the wording he did.  I do not go behind that.  
What I say is, judging on a scale of one to ten, these experts will help you saying actually 
we ourselves - and one of them Dr Williams gives you an example of where he did not 
speak out strongly enough and five days later the child was dead.  That is the sort of 
context that you need.  You need to consider how strongly sometimes, as a paediatrician, 
do you need to put it?  It is why it is on my list of questions to put: 
 

“Do your views in this area have to be strongly expressed on 
occasions and, if so, why?   
 
What are the risks if you are cautious in your expression - in a  
multi-disciplinary context will your views be taken on board or 
listened to?” 

 
Again, you have to put it into context.  Yes, the Panel found that he was wrong to word it 
as he did and not to put a caveat.  You have to say, again, who are the people who are 
listening to it?  Will they understand the caveat?  Will that be relevant?  Is it a multi-
disciplinary approach?  Those are the sorts of matters that, again, in deciding, yes, he did 
not put a caveat.  Again, Dr Williams criticises it and says he was wrong.  The man that 
Mr Tyson says is a bias witness actually criticises and seems to uphold the finding of the 
Panel; says, “Okay, but, at the end of the day, it is not the most serious criticism and, on a 
scale of one to ten, it is not the most serious thing”. 
 
Sir, it is why I say my questions are tailored to that context of seriousness.  If we are now 
going to judge it on a one to ten, where do we put it?  You do not actually get any feeling 
from the previous Panel.  They say that we consider this with grave concern.  We 
consider it seriousness.  You do not know what they discussed in their discussions.  You 
do not know what factors they relied upon.  They do not identify what expert witness or 
any witness allowed them to judge it seriously.  They do not say what they considered.  
You, as a Panel with no paediatric experience, as indeed you are – and that is not a 
criticism - and, of course, I recognise you have a medical member who will have some 
paediatric experience.  That is why I say that they are expert paediatricians who can say 
to you that we specialise in child protection work and we can tell you, on the scale of 
things, this is where they are. 
 
Sir, next, he made points about the letter of instruction.  You can hear from the experts 
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about the letter of instruction.  You have seen it.  It is actually very brief as letters of 
instruction go. It does not actually seek to influence them and tell them what to do.  There 
are letters of instruction that say write your report in this way or that.  You can see how 
they have interpreted it.  They are very different reports.  No two reports are laid out the 
same.  That we say is significant.  That is not a reason not to hear them.  It is a reason 
why Mr Tyson can say to them, “What did you feel bound by or not?”  You have seen the 
reports and you can see they all do their own thing.  Two of them, of course, did not get 
the letter at all.  One of them, Dr Williams, got a very different letter and I will come to 
that in due course.   
 
Sir, my position is that the Rules themselves do not restrict me in terms of what I call in 
evidence.  Yes, you can, if you decide it is not relevant.  It has got to be relevant to you to 
have context and seriousness.  In deciding seriousness, how are you going to do it when 
you are not practising paediatricians?  You cannot say that we just rely on the fact the 
Panel in 2004 thought that it was very serious.  As for the Panel in 2007 saying they are 
very concerned, what was their concern?  They had read the previous determination.  
Where were they exercising their own judgment when they had no expert evidence?  Of 
course, they were in a context where it was told it was agreed the conditions should 
continue because of the circumstances. 
 
As far as the experts are concerned, they have all had the transcripts.  You have seen that. 
They have, therefore, in fact, had an advantage over you because you have not had the 
transcripts of the original hearing.  The previous Panel expressed concern and, obviously, 
gave a view on seriousness.  You have nothing that tells you why that is so.  The question 
really is for you to exercise your own views on seriousness.   
 
Mr Tyson then took you to the Indicative Sanctions Guidance, paragraphs 31 and 32.  I 
do not think you will need to turn it up.  You will probably remember the passage.  It was 
at  
S1-7.  He took you to these paragraphs and he said that this is all about the doctor has to 
prove this, that and whatever.  My question is:  Where does that come from?  Somebody 
has written it.  It is not in the Medical Act.  It is not in the 2004 Rules.  It does not have 
any legal basis, as far as I am aware.  Although the High Court Judiciary have approved 
parts of the Indicative Sanctions Guidance I am not aware of any judicial approval of 
those paragraphs relating to review hearings.  I am aware of judicial approval of 
paragraphs saying that these are good things to tell you on sanction and these are good 
topics to take into account, particularly on questions such as erasure and on questions 
such as suspension or, indeed, dishonesty.  I am not aware that that is any more than 
guidance.  You should not be guided by that.  You should be guided by the Rules and, in 
particular, Rule 22. 
 
Therefore, I do not agree with his proposition that “It is really a question for you of have 
the conditions worked?  That is your first question on impairment:  Have the conditions 
worked?”  That is not your first question on impairment.  As your Legal Assessor will, in 
due course, advise you as to what impairment means, you have to look at seriousness as 
to the first question.   
 
Then you have to look at various matters that Mr Justice Silber raised in the case of  
Cohen –v- The General Medical Council.  It is not a question of saying, “Have the 
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conditions worked?”  Apart from anything else - these conditions - how can you say they 
have worked?  These conditions keep him from doing the work.  How does that then 
work?  It is a negative.  You are not allowed to go and do that work.  How can you see if 
that has now rehabilitated him so you can lift them off?  They stopped him doing 
something?  It would be different if it was conditions, saying you have got to go on a 
course to learn about report writing; you have got to go on a course to learn about 
assessing children; you have got to go on an ethics course; you have got to do whatever.  
Then you can say those conditions have worked and that here are lots of letters saying 
they have because you have been on the courses and people say you have learned a lesson 
and whatever.  Conditions that are negative, saying that you do not do it, how can they 
work to lift your impairment?  That, clearly, is not what you do.  You look at the question 
of is he impaired on the standard test? 
 
The next thing, which was a favourite phrase of Mr Tyson, in his submissions, was that 
this is re-litigation; this is re-litigation.  I am sorry but background is not re-litigation.  
Background is context and it is context of seriousness.  He has maybe not understood the 
point.  This is the second stage.  It is not the facts found proved.  This is the serious 
professional misconduct stage now carried through to impairment. Your role is not now 
to say, “Is he fit to resume practice?”  That is turning the burden around.  That is, indeed, 
imposing a burden.  It is saying that he has got to somehow or other demonstrate to you 
that he is fit to resume practice.  The question you have to ask now is in respect of events 
that occurred in 2000 that led to a finding in 2004.  Is he, in 2008, impaired? 
 
Next, he says, on looking at this sort of general question, the experts cannot say anything 
to you about whether he is ring-rusty and he can rely on what Dr Chipping said in 2007.   
Dr Chipping is a consultant haematologist.  I think it shows that on her report.  With all 
due respect to her, I do not think she would really know what is involved in child 
protection work.  Consultant paediatricians who are involved in the work will be able to 
tell you if ring-rusty applies.  We all know ring-rusty will apply to a surgeon because if 
you do not perform surgery you lose your skills.  We all know ring-rusty could apply to 
anaesthetists.  If you do not administer anaesthetics then you become ring-rusty.  Where 
you are otherwise working as a paediatrician and you are seeing children who have been, 
or potentially have been, abused but what you are asked to do is pass them on, refer them 
on to someone else for treatment or for further investigation, how do you get ring-rusty?  
You still recognise it.  Indeed, consultant paediatricians will be able to tell you that if you 
are still working as a paediatrician, albeit with conditions such as him, all that happens is 
you are not thereafter treating them.  Treating the child - you treat the child holistically; 
you treat the child every day as a paediatrician in any event.  They can help you with that. 
 
Sir, can I turn then to his submissions on individual reports?  I will take them in the same 
order that he took them.  His first comments in respect of Paul Davis, D2, were that this is 
all irrelevant to you because it is re-litigation, re-litigation, re-litigation.  Serious 
professional misconduct is challenged, effectively, here because that is what impairment 
is.  Therefore, the seriousness is now opened up under Rule 22.   
 
In the circumstances, this expert can help you in the context of seriousness and he can 
help you in the context of duty and he can help you in the context of oro-nasal bleeding.  
He can help you because, of course, the Panel made findings that Dr Southall relied upon 
his own research and the focus seemed to be it was your own research and it was not 
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backed up.  This expert can help you with what is the position of the research.  He can 
help you with questions such as on page 5 of his report, paragraph 3.4.  He can help you 
with research evidence that has been available.  If you look at the third bullet point, for 
example, under 3.4, this is very clearly expert evidence.  This is evidence that would not 
be within your own knowledge, is not otherwise before you and is properly within the 
parameter of expert evidence.  He can tell you, as he does at the third bullet point: 
 

“… information is available bleeding is coincident with the airway 
obstruction… 

 
…is new information that would not have been available to David 
Southall at the time.” 

 
He can then tell you, at the fourth bullet point, about epidemiology.  He can then talk 
about more recent information, et cetera.  He can give you expert evidence in respect of 
that.  He can also, for example, give you expert evidence as at 3.7 about what is the extent 
of the duty of a paediatrician.  
 

“One would never allow an NHS manager --- to have a ‘power of 
veto’ over a child protection concern.  It is crucial in child protection 
that information exchange must be easy and not subject to artificial 
barriers.” 

 
While the Panel made a finding of precipitate, yes, that is a finding of fact.  How 
precipitate if, in fact, you have a counter-balancing duty to act quickly in the 
circumstances?  You can decide, yes, the finding of fact is there; it is precipitate.  On a 
scale of one to ten, where is it?  In fact, it is a one.  It is not a ten.  He can help you with 
that because he can explain to you, as he does, appraisal investigative agencies.  They 
will validate it.  They will decide you share information.  Therefore, okay, if you jump 
the gun a bit, on the other hand, the checks and balances were there and time was taken to 
sort it out. 
 
He is not re-litigating.  He is commenting on the seriousness and, indeed, on the context. 
 
Then you do not need to worry about some of what he says next in commenting on the 
facts. 
 
Paragraph 3.17, the e-mail communications:  It is nowhere on my list of questions that I 
am going to ask him anything about Tim David’s role.  I may have my own views.  My 
client my have his own views.  It is not part of your review.  It is nowhere on my list of 
questions.  Although, I should say that I do not agree with my learned friend that his 
primary role was as an expert as we saw his primary role as a witness of fact and his 
expert role was subsidiary.  Frankly, I am not intending to ask Dr Davis about that.  Nor 
am I intending to ask Dr Davis about the role of the Chairperson.  Again, I may have my 
own views on it.  My client certainly has some views on it.  Those parts that are section 5, 
page 14, are nowhere on my list of questions.   
 
What I say is relevant to my list of questions is, for example, page 11, paragraph 3.22, 
“Interviewing parents”.  That is relevant to the context because, of course, the Panel made 
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a finding that he had not interviewed the parents.  It is important that you understand the 
context.  Is it easy to do?  Should you do it?  Should a paediatrician do it?  You will see 
that this expert talks to you about the Children Act and the “Working together”.  He says 
that you can work in partnership with parents but it is very, very difficult.   
 
He tells you at 3.23 that Tim David has expressed a view in “The Archives of Disease” 
but lots of paediatricians do not agree with it.  They do not agree with it because they say 
there are pitfalls in doing it.  He tells you about an article that has been written, in fact, by 
Margaret Crawford – you will see at 3.23.   
 
He goes on to say that this is why paediatricians think we should not do it.  Therefore, 
that entitles you to form a view that, yes, the Panel made such a finding.  On the scale of 
seriousness, given how paediatricians around the country view this, is this a one or is this 
a ten?  In my submission, when I come to make my final submissions to you on this 
aspect, I will be saying it is a one because of the evidence that you have heard. 
 
Another example, again, is qualifying your views.  If he says that you have got to qualify 
your views - and, again, it is section 7.1, that Mr Tyson took you to.  He said that he has 
expressed comments here about media coverage and widespread outcry and prevailing 
public opinion, et cetera.  This is something that, again, will help you decide.  The Panel 
found that Dr Southall expressed his views forcefully and, indeed, infelicitously.  The 
profession are saying that sometimes you need to speak out with a loud voice.  You see, 
at 7.2, “false positive” diagnoses are traumatic but, on the other hand, it is essential that 
you do not have the disastrous consequences.  You will have seen that two of the experts 
give you examples of where they have been involved in disastrous consequences.   
 
You will see at 7.3 he says that there is a real worry now as to how strongly you do 
express your views.  He gives the example of the junior colleague saying, “ he is doing a 
David Southall”.  These points are relevant again for you to judge seriousness and 
context.   
 
Yes, it may well have been thought by a Panel in 2004, who only heard one person on it 
and did not hear the views of the profession on it, that he had put it so strongly that they 
used the word “very” concerned.  You now, with the benefit of hearing the views - if you 
do hear them - of four consultant paediatricians and an expert in child protection, and 
now because Mr Tyson has chosen to put it before you, you are aware that 300 plus 
paediatricians at the Royal College of Protection of Child Health have also chosen to 
speak out about it.  You are now aware – if you were not before – that it has been the 
subject of much comment in the press, the British Medical Journal and the Lancet.  You 
are entitled to take that into account in viewing the seriousness.  You are entitled to say, 
“Yes, he got it wrong and there were findings of fact against him”.  In fact, the profession 
will say, yes, slap his wrist for doing it.  He should have done it better.  He made some 
mistakes but, on the other hand, there are times that you have to speak out forcefully.  He 
got it wrong.  He over stepped the mark.  On a scale of one to ten on seriousness, this is a 
one. 
 
Can I then turn next to Dr Crawford?  Mr Tyson dismissed her very quickly by saying 
that it is all about re-litigation.  You get it from the fact of her herself identifying what it 
is that she says are the issues that she had to look at.  That is at paragraph 2.5: 
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“On the information available, was it reasonable…?   

 
Whether [he] had the knowledge and experience…” 

 
Was he wrong?  Should he have pursued?   
 
She may have written some of those questions initially in a way that might suggest that.  
In fact, she also has written them in a way that suggests how serious is it.  At (C): Was he 
wrong?  Whether the reports should have had a caveat?  I will take you in a moment to 
look at it.  Whether “beyond reasonable doubt” was a reasonable thing to do?  Her 
comments, in fact, comment on the seriousness of that and they can, therefore, assist you. 
 Also, indeed, the question of the literature, because of course, again, he was criticised for 
relying on his own research and if the answer is that there is now a lot of other research.   
 
Let me take you very briefly through her report to see what she can help you with that is 
expert knowledge.  Firstly, she can help you as to child protection.  It is page 3, paragraph 
1.1.  She can tell you about the importance of child protection.  Indeed, on page 4, she 
deals with the relationship between doctor and parent and carer.  She can then tell you 
that, sadly, abuse does exist and that the paediatrician has to look after the child and not 
the parent.  Of course, one of the findings here by this Panel was as if there was some sort 
of duty to Mr Clark; that Dr Southall got it very wrong because he did not put him at the 
forefront and he did not interview him.  Yes, he may have got it very wrong in terms of 
what he said about him.  That may not now be the issue.  The question is how wrong was 
it to do what he did if his primary duty was to the child?  Again, the paediatrician can 
help you put that into context.  She can help you with that, particularly at 1.5.  The fourth 
line down: 
 

“What the public perceives as correct also can be very different.  
There is a natural tendency for reasonable human beings not to 
believe that dreadful things can occur to children at the hands of 
their parents/carers and this is not surprising.  The current ‘Working 
Together to Safeguard Children’ [2006 document] --- highlights --- 
that you should be: 

 
Child centred.  Some of the worst failures of the system have 
occurred when professionals have lost sight of the child and 
concentrated instead on their relationship with the adults.” 

 
This is the Government in 2006.  If the Panel, in 2004, had had that drawn to their 
attention and said, “Okay there is Mr Clark to be concerned about.  He is the complainant 
in the case.”  If your first and foremost consideration is Child A, and you go there, and 
there is a paediatrician; that is the one you have a relationship with.  Yes, if you have 
done some wrong to Mr Clark, okay, but sometimes you have to, to investigate these 
matters.  On a scale of one to ten how wrong is the wrong?  The answer is one; not ten.  
Again, she can help you with that type of information. 
 
As we come on to look through her report, in terms of 3.8 and 3.9, she can help you on 
whether it was reasonable or not for Dr Southall to rely on his experience.  Again, that 
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will help you put in context how wrong, in terms of the Panel saying that you relied on 
your own research.  She can say that he is actually a world expert and it is not a made up 
theory.  The same what she deals with in “B”.  She can, again, as she says at 4.4, say that 
actually this is well thought out and highly regarded research.  Again, yes, the Panel said 
he got it wrong to rely only on that and to go beyond it but, in terms of the seriousness, 
again, it gives you a context. 
 
Then she deals with the point at “C”, whether or not because the Panel said it was serious 
that he did not discuss with the parents.  You see what she says at 5.4:   
 

“This proposition surprised many of us involved in this type of 
work, as there is no doubt that judging whether one is being told the 
truth may be impossible.  Those that are guilty of abuse are unlikely 
to tell the truth.  Among those who fabricate and induce illness, there 
are a group who are very manipulative and deceptive and 
interviewing them as an expert is not helpful.  It was not common 
practice then and is not now.  Concerns about this proposal were 
made in a letter in response to Professor David’s article.” 

 
That is the type of material you are entitled to look at because it helps you judge the 
seriousness.  The Panel have said you should have interviewed the parents.  Fine.  That 
was the view of the Panel.  You have to now decide how serious is that.  Here is 
somebody who can help you with it. 
 
You can then look at “D”, “Whether he should have pursued his concerns to the extent 
that he did”.  You can see at 6.3 she helps you with he had a duty to raise concerns and it 
is a multi-agency process.  6.4: the view that a child is paramount.  You can then look at 
recommendation 6.5.  All of this is within the field of expert evidence.  6.6, where she 
talks about differences in medical opinion and recorded discussions.   
 
Then, at 7.8, she gives you the benefit of her own personal experience.  She said that it is 
a judgment call as to how strongly you word it and what you have to do is act with 
courage. 
 
Then, at 6.9, she refers you to the GMC’s own recent guidance.  Then she says, “I have 
not done them as strongly” and she gives you examples.   
 
Then she goes on to say that, yes, he did put it in forcible terms but sometimes you have 
to press it.  It is his duty is to the living child and not the parent.  She, therefore, gives you 
the context to decide was he wrong at one or was he wrong at ten?  I say that is material 
you are entitled to have.   
 
Ditto her next section on the caveat.  She says that, yes, probably there should have been 
a caveat.  On the other hand, it may have been unnecessary; if it had actually gone to the 
court and he was dealing with the medical matters and whatever.  She then goes on to say 
that the adding of a caveat, when you actually look at the overall context, is neither here 
nor there, because she is telling you how the system works.  If you are going to judge its 
seriousness, fine, he did not do it.  Fine, the Panel found he should have done it.  In terms 
of how he meets with that crime, she is giving you her view, which she is entitled to do - 
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because she has got expertise in the Family Court and knows the system - that this is 
really neither here nor there. This is not something for which you would flog a man.  
 
Finally, the view on “beyond reasonable doubt”:  Again, she says that this is 
communications doctor to doctor, which we get all the time in this kind of child 
protection system.  It is not exactly the same as saying a Judge and Jury find it.  She is 
giving you the context for it.  Again, she is saying that a lot has been made of this but she 
cannot understand why it is so important.  Again, she is giving you context.  None of that 
is going behind the findings.  She, at all times, has recognised what the findings were.  
What she is saying is that in the overall scheme of things these are not serious.  This is 
not the crime of the century 
 
Then, when it comes to the literature, she updates you in terms of studies that were 
undertaken and conclusions that were made.  At 9.8 and 9.9 she gives you her own 
experience of bleedings.  Conclusions are at 10:  She says that in the circumstances you 
have got to put this in context because he has been working with vulnerable children. 
 
Sir, in my submission, there is material there that is clearly admissible, that goes to 
seriousness and goes to context. 
 
Can I then go to D4, Dr Mok?  Dr Mok wrote or, indeed, co-authored one of the leading 
papers subsequently on oro-nasal bleeding.  It is a paper referred to by Dr Crawford and, 
indeed, by Dr Mok herself.  The first question, of course, you have to ask yourself in 
terms of admitting expert evidence is, “Are they experts?  Have they got something they 
can bring to us?”  This lady very definitely is an expert.  This is someone who has written 
and published widely.  Sir, you have got her CV.  I think she is currently the Royal 
College’s Chair of Child Protection Issues. 
 
MR TYSON:  It is not challenged. 
 
MISS O’ROURKE:  I am sorry? 
 
MR TYSON:  It is not challenged that she is an expert. 
 
MISS O’ROURKE:  Sir, the position, I think, is then the same applies to all of them.  
Each of these people have got considerable expertise in the child protection field. 
 
MR TYSON:  Can I make it clear, for the sake of the transcript, that I do not challenge 
the expertise of any of the proposed expert witnesses?  That was not my point at all. 
 
MISS O’ROURKE:  Sir, thank you.  I will not bother to labour it.  Let me take you then 
to her report and say what sort of things are going to be helpful to you.  Firstly, section 4, 
starting on page 3 of 27, where she talks about oro-nasal haemorrhage in infancy.  She 
assists you there at 4, 5, 6 and 7 in terms of what are the papers that are seminal on the 
issue.  You will see that a number of the papers she makes reference to, particularly on 
4.2, post-date the consideration by the Panel in 2004.  You will see at the bottom of the 
first paragraph she refers to her own paper, “McIntosh, Mok and Margerison, 2007”.  
Then “McIntosh and Chalmers (2008)”.  She then goes on, on the next page, to talk again 
about research within those papers, and again a “McIntosh, Haines and Baumer 2008”.  
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She is talking about the most up-to-date material.  Paragraph 4.3 “Hey 2008”.  This is all 
putting in context because the Panel, again, seem to view very seriously reliance on his 
own research as if it was standing alone, and therefore he was unsupported.  This material 
allows you to put a context on it in terms of where you are today - and I will come to it 
when I come to phrase it.   
Dr Williams uses it in his report.  You see it because this is what is key in her opinion on 
paragraph 4.4 on page 8.  She says: 
 

“Since 2004 epidemiological evidence which has come to light 
would reinforce the view… 

 
and she sets it out.  That is material (a) that as an expert she is entitled to give and, (b) 
that must be relevant to you in judging seriousness of the fact he relied on his research.  It 
might be said that he was ground-breaking and he was ahead of the time and now 
everyone else has caught up with him.  That is why he was so concerned, as he was, when 
he heard the Dispatches programme, et cetera. 
 
If you then look at paragraph 5, on page 9, yes, she talks about the facts there.  Those are 
irrelevant because you will deal with those yourself.  What she then goes on to deal with 
is at 5.1, evaluation of upper airway obstruction.  She gives you very helpful expert 
evidence in terms of what the Royal College did in setting up a panel to look at it.  She 
then gives you evidence, at 5.2, of “Child Protection Procedures”.  She then, at 5.3, deals 
with the Victoria Climbie Inquiry and Lord Laming.  Again, she is going through the 
situation in terms of giving you context in which you must judge his actions because you 
are in the child protection sphere and what is being said. 
 
Let us not worry about 6 and the points of concerns and the e-mail exchanges, because 
she is commenting on the facts. 
 
She gives you help, for example, at 6.3 on this question of whether you liaise with doctors 
and whether you talk to parents and meetings of doctors, et cetera.  At 6.4 she gives you 
an opinion based again on the Victoria Climbie Inquiry and what the duties of doctors are 
and what the recommendations are.   
 
She moves on then to “Acting in the child’s best interest” at 7.  She, again, assists you 
with guidance.  If you look on page 16 of 27 she gives you her expert view on the GMC’s 
own guidance and what the GMC says.  Then she deals with the House of Lords Ruling 
in 2005;  so that post-dates the Panel again.  If the Panel had known that Lord Nicholls 
said: 
 

“The doctor is charged with the protection of the child, not with the 
protection of the parent.”  

 
Would the Panel have formed a slightly different view of the seriousness of not 
interviewing Mr Clark or, indeed, of Mr Clark’s complaint in the first place.  In my 
submission, yes, you are entitled to have that information brought to you in terms of what 
is what.  This is not a re-litigation by Dr Mok.  This is indicating to you whether or not it 
is serious in the context of, as she says in her opinion, multi-agency working is 
fundamental and the welfare of the child is paramount.  Also, what the proceedings mean 
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and what the question is on honesty? 
 
Paragraph 8, “Failure to interview parents”:  She, again, gives you expert opinion at 8.1 
on how seriousness or otherwise that must be.  Again, that is a key question for you:  
How serious?  Yes, the finding has been made.  How serious is it?  She tells you what the 
Royal College says and what doctors are trained and particularly in the context of not 
being their patient. 
 
She then next deals with the fact that there was a complaint made and that he wrote his 
report without qualifying it or without getting further information.  She again gives you, 
at the bottom of page 18: 
 

“A substantial proportion of expert witness reports are prepared on 
the basis of a paper review --- not explicitly discouraged in --- the 
guidance.  An expert witness is usually asked --- [time afterwards].” 

 
She then again makes reference to a 2005 paper which, therefore, could not have been 
before the Panel in 2004.  She summarises what are the risks of paediatricians and what 
you have to do.  She then gives an opinion on that.  Again, we say that is entirely 
appropriate. 
 
Then, at 9.1, she goes on to “Good Medical Practice” in general and tells you what is 
published in that area.  She then goes to “Safeguarding Children” and the House of Lord 
decision in 2005 and the words of Lord Nicholls.  She tells you about the thresholds for 
reporting and what Lord Brown said.  Then she comes to conclusions.   
 
Sir, again, I say that she gives you evidence of context and she gives you a background 
against which to judge seriousness.  Yes, because she is not a lawyer - she is a doctor - 
she may, in some of the way she phrases it, appear to be going behind the findings of the 
Panel.  In seeking to adduce her evidence I am seeking to adduce her evidence to give 
you context of child protection so that you can judge serious and views of the profession 
on how serious this is on a scale of 1 to 5 or 1 to 10. 
 
Sir, can I come next to Dr Williams?  Can I express this view at the outset?  It is most 
surprising that Mr Tyson, of all the experts that we have produced reports from, has 
chosen Dr Williams to be the one against whom to allege bias.  Some of the others may 
blatantly, or less blatantly, be said to attack the findings.  Mr Davis, in particular, 
possibly Mr Spicer.  Dr Williams starts his report with these words: 
 

“Thank you for asking me to write an expert opinion for this 
hearing.  I understand that, as an expert, my job is not to be biased in 
favour of any particular party, but to write an honest opinion which 
is not  
one-sided but is a middle of the road opinion.” 

 
Here is an expert who understands his duty and, indeed, he goes on to fulfil it.  Look at 
what he said on page 3, the third paragraph down, although it is the second paragraph that 
commences there: 
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“I would agree that the report was worded too strongly.  It appeared 
to usurp the role of the Judge by declaring Mr Clarke’s ‘guilt’.” 

 
He is roundly, soundly, condemning and not approving what Dr Southall did.   
 

“However, no matter with whatever words he expressed his 
suspicions, the meaning of the report would have been the same.  
Yes, his suspicion is reported in an injudicious manner.” 

 
What he is doing is giving you context.  He is saying that, yes, he got it wrong but he is a 
doctor - he is not a lawyer - he has put it injudiciously, maybe he felt too strongly.  He 
goes on to say: 
 

“The lawyers and social services may have been critical of the 
wording but the meaning was clear.” 

 
What he is saying is that at the end of the day, yes, it is lousy; it is a lousily written report. 
It was not properly thought through.  He has been careless.  He has been whatever with it. 
At the end the day, the message was clear:  He was saying that because of his research on  
oro-nasal bleeding this is what he is about.  He is putting a context to how serious this is.  
He is putting a context next as to, “Sometimes you do word it forcefully”.  He said that 
he: 
 

“…would have been aware that the people to whom he was 
submitting his report had already declared, by their previous actions, 
an opinion that was contrary to the one he wished to propose.  The 
police had secured a prosecution.  ---  The solicitor, the court and the 
social services --- [had already passed over] the care of the surviving 
child.” 

 
Then he says again a criticism: 
 

“Professor Southall might have thought that a very strongly worded 
report would be needed to override such views.” 

 
He gives you an example of when he has faced the same. 
 
Then look at what he says in the next paragraph:  He again criticises Dr Southall: 
 

“I would agree that he should have read the medical notes…” 
 
He is with the Panel.   
 

“…but, as I understand it, he was prevented from doing so.  --- 
 

He should have added a caveat…” 
 
Again, he is accepting the Panel’s finding and saying that I actually agree with it and 
stating that he had not read the medical notes.  Then he is speculating as to why he did 
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not do it.  Then, at the top of the next page, he says, “Whatever the reason for failing...”  
He has identified it as a failing.   
 

“It is difficult to argue that --- should have precluded him.” 
 
Then he goes on to deal with “should have interviewed the family”.  He said: 
 

“That may, in general be true…” 
 
Again, he is recognising it.  He then gives you context as to maybe, when you look at it, 
sometimes it is not so easy and here it was difficult because how would he get to Mr 
Clark and Mrs Clark?  The Court had not directed it.  Again, he is giving you context. 
 
He goes on, at the bottom of page 4: 
 

“Letters should be worded carefully but lapses in letter writing skills 
do not warrant sanctions…” 

 
He is saying that, yes, he got it wrong but on a scale of seriousness, in the overall issues 
of child protection, so what?  Then, most interestingly of all, the very last sentence in his 
report, on page 5, he says: 
 

“[He] was found guilty of serious professional misconduct following 
the reporting of his suspicion of child abuse.  It was said that the 
evidence base for his suspicion was insecure and that the manner in 
which he presented his suspicion was amiss.” 

 
He does not attack that.  He does not say that it is wrong.  He accepts the finding. 
 

“He was criticised for failing to show remorse.” 
 
Then these key words: 
 

“…with the passage of time, the basis for these criticisms has itself 
become increasingly less secure and, in my opinion, it is time that 
the sanctions imposed on Professor Southall be allowed to expire.” 

 
This is not a man who is attacking the whole finding and saying to overturn it.  This is a 
man who understands the findings are there.  This is a man who is saying the seriousness 
with which it was viewed at the time, fair enough.  In fact, with the passage of time the 
basis for these criticisms has become less secure because of the further medical evidence 
and, indeed, because of the views of the profession and because of the various reports, the 
“Working Together” document and the “0 – 17” guidance and, in the circumstances, the 
fact that things have moved on and how paediatricians feel about it.   
 
Sir, in my submission, this is a man who was not assuming the role of the advocate.  Even 
if it is said that he has, that is a matter for you to hear and have him challenged on.  Let 
Mr Tyson put the parts of the report where he says he has assumed that role or where he 
has been biased and he has not looked at the other side.  Let the man answer for himself.  
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In my submission, this is actually a balanced report.  He does not attack it and say it has 
got wrong.  
 
If it is then said that he is the author of an article – I cannot remember what we called it.  
It is C7 - “Paediatricians in Child Protection:  The Risks”.  It is said because he has 
authored this article he cannot possibly be an expert.  Sir, that cannot possibly be right.  
Of course, lots of people are called as experts because they have written articles in 
journals.  In medical cases particularly they have pioneered research, or they have written 
a point, where they have expressed views and that is why they are called, to support that 
particular view.  Then an expert is called on the other side to support another view.  That 
does not mean they are biased just because they have taken a position.  That is why they 
will be called, because they have taken a position, or they are known to be someone who 
takes that view.  The question of whether they are biased is whether they have reached 
that position unreasonably.  In other words, they have reached it without reference to 
material which they should have considered. They have reached it because they are 
partisan towards a particular individual, or they have got a connection with that 
individual or, indeed, they have been told by that individual what to say.  The fact that 
they have a position does not stop someone being an expert or holding a view.  
 
Look at C7.  Leonard Williams tells you that he has got no clinical or legal involvement 
in either case.  At the time he wrote that, that was correct.  It is not said that he had, 
beyond writing a reference at sanction stage.  He also said: 
 

“I have met each doctor only once.” 
 
As I understand it, that remains the position.  He has met Dr Southall once only, 25 years 
ago.  He has not met him.  He may meet him if Dr Williams comes tomorrow or Friday.  
He then says “Their work has influenced my own practice…”  That is as a professional 
working in his field.  He says: 
 

“I am a member of Professionals against Child Abuse.” 
 
Mr Tyson seems to somehow or other think if you are a member of that you should not be 
allowed to be an expert witness.  That would probably disqualify three-quarters of the 
consultant paediatricians currently practising in this country.  It is not a secret.  It is in 
this article.  It is in the reviews.  Paediatricians around the country have been after Sir 
Graham Catto over what happened in David Southall and Roy Meadow’s case.  It is not a 
secret.  The press know it.  Everybody has been saying it.   
 
What he is doing there is declaring, again, the example of the unbiased witness, declaring 
a position.  Then Mr Tyson says that because he has already got a position out here he is 
biased.  Surely, it is the opposite.  He has given his views before he was approached to be 
an expert.  He was approached to be an expert because he had given his views.  It shows 
that these are his own views.  They are not influenced by me and my instructing solicitor. 
They are not influenced by David Southall.  He has gone into print and said, “I am 
concerned because I am concerned about some of these issues”.  He has not assumed the 
role of an advocate.  He can be outraged.  Just because he is outraged does not mean he 
cannot be an expert.  He can be outraged because he can say, “Sorry, this does not fit with 
the standards of my profession.  This does not fit with the duties that I have been given by 
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the House of Lords.  This does not fit with the duties I have been given by the GMC in 0 
– 18.”  Just because he is outraged does not stop him giving a view.  He has given a view, 
I say, in a balanced way in the report.  He can be tested as to why he holds those views.  
It can be said to him that you are holding them on a false premise because lots of other 
paediatricians believe else, and you are closing your eyes, and he will answer it.   
 
The reality is that the comment in there is that he is probably speaking for very many 
paediatricians around the country.  That is exactly the sort of view you should be hearing 
in order to judge context.  Of course, you judge seriousness as, indeed, you judge 
negligence by the standard of the profession.  You need to know what they are thinking. 
 
Sir, then, C8, which he put before you, which seemed to be if anybody is a member of 
PACA then they are out because these people all hold a position.  Sir, the position is this: 
 C8 is authored by John Bridson.  You will have recognised his name because in 
document C2, which was put before you - not by me but my Mr Tyson - is the GMC 
evidence to you under Rule 22(c).  You have at page 7 a letter from the self-same John 
Bridson where he declares that he is a PACA member.  You will see that he says, on page 
8, that he was asked by Mr Haywood, who is the case worker in the GMC, to whom the 
reference is addressed, that he not solely comment on Dr Southall’s performance and 
behaviour since the last review in July 2007 but also to provide a broader statement of his 
knowledge and views on him.   
 

“I was told that I might comment on the hearings.” 
 
The self same Mr Bridson himself comments on the Clark hearing.  It is put before you as 
GMC evidence, not mine. 
 
At page 9 he talks to you about no-one outside the GMC knew more than David Southall 
about this subject.   
 

“Dr Southall’s own peer reviewed, long published, uncriticised 
research (now strongly supported by other more recently published 
work in the field), taken together with other medical literature, was 
fully sufficient to support his concerns by showing that the 
contemporaneous association of nose bleeds with episodes of 
difficulty in breathing… 

 
There was at the time no publication in the world literature 
describing nasal bleeding…” 

 
The GMC itself have put before you evidence from the Chairman of PACA, criticising 
the first hearing and saying that there was an evidence base to support it and now it takes 
the position that you cannot.  You will have read that yesterday.  You will see at page 7 
that he also elaborates what PACA is and why it came into being.  Why should it be 
wrong that PACA comes into being?  There is a group of paediatricians out there, so 
concerned by 2007 that the protection of the child has been subjugated to the concerns of 
parents like Mr Clark and whether it is right to do it.  What he is doing in that document 
is indicating the genuine concerns of the profession. 
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Sir, let me come to this on the question of bias:  Bias, in my submission, is tested by 
questioning of the witness and giving the opportunity to that witness to answer for 
himself.  Experts regularly come to both the General Medical Council or, indeed, to the 
courts with views because of their interests and they get cross-examined on them.  They 
get  
cross-examined on whether, in fact, they have gone into print and said lots of things that 
showed they pre-judged it.  Sir, you and your colleagues will probably have seen people 
like me and my colleagues cross-examining a witness by saying that you failed to take 
into account this article or that article or you did not listen to the doctor’s side of the case. 
You have got to hear the other side of it audi alteram partem.  If Mr Tyson wants to put 
the other side of the case then I am sure Dr Williams, Dr Mok and others will be 
interested to hear it.  I know we certainly will, because we are not sure what the other side 
of the case is.  We are not sure why it is said it is so serious when the child is the most 
paramount.  We are not sure why it is said that you should not express your views 
forcefully if there are other checks and balances in the system that make sure that people 
like Mr Clark get protected.  He gets protected by criminal processes, due processes in 
Family Courts and the right to cross-examine people with held views.  What we say is 
that it is not a basis to exclude the evidence.  It is a basis for cross-examining it.  It is not 
a basis for closing it out.   
 
Mr Tyson said that his submissions would not be a surprise to me because I had made 
similar submissions in a case representing this doctor in the General Medical Council 
very recently.  I had the privilege of representing Dr Southall in a case that lasted, I think, 
some 40 days here, starting at the beginning of May.  It involved some research.  It is a 
case that was concluded by the case being chucked out in its entirety at half-time.   
 
In that case the General Medical Council intended to call a witness, call Dr Richard 
Nicholson.  Although he had the title doctor, he had ceased to be on the Medical Register 
from 2001.  The evidence that was proposed to be called from him related to medical 
ethics matters of which he was the editor of the bulletin, “Medical Ethics”.  It also strayed 
into expertise in paediatrics.   
 
A challenge was made, not just by me but two colleagues, one of whom was leading 
Counsel who represented the other two doctors in the case.  We challenged him being 
allowed to give any evidence on matters outside his expertise.  In other words, on medical 
matters and, in particular, paediatrics matters, since he had had one house officer job and 
one senior house officer job as a paediatrician.  The Panel upheld our submissions on that 
and excluded his evidence on anything medical.   
 
He was permitted to give evidence and we never challenged it, on a range of other 
matters, including ethical matters.  What we did then do was cross-examine him for three 
days about bias.  I personally cross-examined him for the best part of two days about bias. 
The transcripts are available.  I took him through a ream of material that he had written in 
newspapers and in his own bulletin over a period of ten years; sustained attacks on  
Dr Southall, never having met him, never having heard Dr Southall’s side of the story.  I 
cross-examined him, saying that you have made that statement and that statement.  I also 
cross-examined him, showing many of those statements were completely false and that he 
had not heard the other side of the story.  The Panel, in the end, determined that he was a 
bias witness on whose evidence they could not rely.  That is the determination that Mr 
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Tyson is talking about.  He was allowed to give his evidence and he was challenged.  He 
was unable to answer and, indeed, in certain instances, he accepted that he had been 
biased in this respect.  I think, on no less than four occasions – and I can drag out the 
transcript – he apologised to Dr Southall for going into print, saying things that he had, 
whether to the BBC or in the newspaper, that were incorrect and for reaching opinions 
that were incorrect.   
 
He was heard and he was cross-examined.  That is how you deal with allegations of bias. 
 You say to the witness and then you submit to the Panel that that is a biased witness.  
You cannot, in the circumstances, rely on them.  When it is recognised that these people 
are experts, if they are recognised as experts, then you are entitled to hear them subject 
only to relevance.  Bias is not relevance.  If, what they have to say is relevant, in terms of 
context and seriousness, you should hear them.  If you want to then discount their 
evidence because he has demonstrated they are biased or they are unreliable or they are 
too narrow in their focus and they have not taken something into account, that is fine.  If 
he has demonstrated that, I will be the first to say to you that, yes, do not rely on them 
because he clearly came across as a biased witness. 
 
I do not, therefore, dispute anything that Mr Tyson has to say about bias.  I am well 
familiar with the Rules.  Indeed, I have, on many occasions, in the General Medical 
Council, over the years, attacked a witness for being biased and successfully so.  That is 
what I have done.  I have not sought to close them out.  I have attacked them by my 
cross-examination. 
 
Sir, finally, Mr Spicer:  There were lots of complaints made about the format of the 
report.  Yes, it is not CPR compliant but we are not in the Civil Procedure Rules here.  
Yes, unlike the CPR, this is a report that is not going into the court.  Yes, I wish he had 
put paragraph numbers and page numbers in.  I was the first one who was outraged that 
he had not.  Yes, there is a format problem.  
 
Sir, again, as I indicated to you, this was a witness I was intending to call and ask 
questions.  What I was trying to do was give the other side notice of the type of evidence 
that he can give.  He does give evidence that I say falls within the remit of experts.  He 
tells you, on the first page, that he has twice been Chair of the British Association for the 
Study and Prevention of Child Abuse.  He is Vice Chair of the national charitable 
organisation.  He has got years and years of working in child protection issues in 
Nottingham.  You will see that he was a Specialist Adviser to the Northern Ireland 
Assembly on matters.  He has put in a bio CV that assists you.   
 
Where he gives you assistance is:  He gives you opinions on recommendations on child 
protection issues.  For example, page 2, “Child Protection Systems and Decision 
Making”.  He gives you assistance as to the House of Lords case in 2005, again, post-
dating the Panel’s decision here.  He gives you the lawyers’ side of it because they are the 
people who receive a complaint or information from someone like Dr Southall.  What do 
they do about it?  He tells you that there are other judgments involved.  On his third page 
he starts talking about what the Courts have said about it and the duties that are owed.  He 
identifies - three paragraphs from the bottom: 
 

“The problem never has been an over willingness [to act].” 
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It has been the opposite. 
 
He talks about multi-agency work.  He talks about the GMC guidance. 
 
Then, on the next page, he gives you what I say is very important evidence from the 
prospective of someone who is a recipient of these complaints.  Three paragraphs down, 
he says: 
 

“It is common within the multi-professional arrangements for strong 
views to be expressed by professionals who may only be in 
possession of limited information.  This is not ‘usurping’ the 
decision maker’s function – it remains the decision maker’s 
responsibility to test and challenge those views and consider them 
against the totality of information and other sources of expertise and 
opinion.  Problems most commonly lie in individuals being over 
cautious…” 

 
Then he deals with “Recommendations”. 
 
Again, he is giving you a context for seriousness of forceful views on limited 
information. 
 
He does the same, effectively, in respect of precipitate.  Under “Unusual features” he 
talks about how this is actually an unusual case.  At the top of the next page he talks 
about obligations under the Children Act and Working Together and when the welfare of 
the child is most important.  He also talks to you about if somebody is not officially 
appointed as an expert in proceedings and does not assume that role then how do the 
agencies look at that.  
 
Sir, yes, you should probably pay no attention – and I would not be asking anyway – 
about the decisions of the Fitness to Practise Panel and Professor David.  That is 
irrelevant and it is not for him.  That is why it is not on my list of questions.   
 
He then gets to the “Impact on Paediatricians’ Willingness to be involved…” in the work. 
The comment made by Mr Tyson is that he cannot comment on that.  He is not a 
paediatrician.  The first thing he said is, “I carry out training with paediatricians”.  The 
other thing he says, and he makes it clear, is that he works with paediatricians.  It is said 
to you that this is so essentially a flawed document that you cannot rely on it.  I am not 
asking you to.  I am asking you to let him come and talk to you.  He gives you context on 
the question of precipitous.  I say, therefore, he has got something to say. 
 
Sir, finally, my questions come from the reports.  Some of them I use their very words.  
You will actually recognise some of the phrases that I have put in the bullet points as 
being lifted straight from the reports.  I can personally assure you I undertook the exercise 
with only the five reports in front of me and a blank pad. 
 
The complaint is made that they have not got proper notice of this 28 days, et cetera.  We 
got an indication from the GMC.  We told them directly, in fact, face to face, with Miss 
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Ellson, the solicitor for Field Fisher Waterhouse, on 16 June, I explained to her the nature 
of the case that we would be running and that we were calling a number of experts.  They 
chose not to call their own expert.  Yes, they may not have got final notice of this 
information until, I think, it is a week ago.  They got some of these reports on 5 August 
and some on 6 August. They have not sought to adjourn the case in order to call their own 
expert.  They, instead, have taken the line that it is not admissible.  They have taken that 
line because they take a very narrow view, compared to us, of Rule 22.   
 
They appear to be saying to you that despite the fact the Rules and the Medical Act do not 
say it, that you are bound by everything that the PCC did in 2004.  I say, at worst, you are 
bound by the findings of fact and no more.  You exercise your own judgment.  They have 
taken the narrow view they have.  They did not, in fact, serve us with their C2, C3 and 
whatever else 28 days before, or anywhere near it.  In fact, we got some of the bundle on 
Monday morning.  We are not taking any point about that. 
 
The situation is this:  It is not a question of these witnesses now coming to give evidence 
outwith their reports.  I will be very careful, in the questions that I ask each of them, that 
they are matters that are referred to in their reports.  I think they are because I think 
everyone of them covers the question of the caveat, the forceful language, the context of 
the duty, et cetera. 
 
The position simply is this:  It is not a question of saying that we are re-opening or 
re-litigating.  It is a question of saying to determine context - and because I am entitled to 
call evidence of background in context and on seriousness - is there any basis for you 
saying that this evidence is not relevant?  Yes, if you were looking at the totality of the 
report, the answer is that there is, you would put a red pen through it.   
 
You have D1 in front of you, which is the questions I intend to take those witnesses to.  
In my submission, there are matters that you can deal with.  Yes, you will hear from  
Dr Southall as well and some of the context may be better to come from him.  It is 
important that in judging seriousness you hear the views of a sample of the profession and 
that is what you are.  The sorts of issues that Mr Tyson raises can be explored in cross-
examination.  These people are well capable of talking for themselves. 
 
Sir, those are my submissions. 
 
THE CHAIRMAN:  Miss O’Rourke, thank you very much indeed.  Mr Tyson? 
 
MR TYSON:  There is a fundamental difference between my learned friend and myself, 
which infects both of our submissions, and that is this:  She accepts, albeit reluctantly, 
that you cannot go behind the findings of fact of the PCC.  I say that you cannot go 
behind the finding of serious professional misconduct.  That is also a finding of the PCC. 
  
 
Effectively, what she is seeking to do when she is saying, “I can call all my experts and to 
say, on one to ten, how serious was that?”  That is undermining and re-litigating a  
finding – and I underline that word “a finding” - of the PCC in August 2004 that this 
doctor was guilty of serious professional misconduct.  That is a crucial finding.  Not only 
are the findings of the Panel of the PCC at that time - and I would ask you all to look at 
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the findings of the PCC, which is at C3, at 1 to 3.  There was a finding by the PCC, in 3, 
that going to the CPU, the Child Protection Unit, without first clearing it with Dr 
Chipping, was precipitate.  There was a finding under paragraph 5 that going to see 
Detective Inspector Gardner and telling him what he did and outlining his theory was 
both precipitate and irresponsible. 
 
There was a finding in relation to 5(g) that he had a theory about the case that you 
presented as fact as underpinned by your own research.  By presenting it in that way to 
Detective Inspector Gardner he was found to be precipitate and irresponsible. 
 
In relation to each and every matter in head of charge 7, whether individually or 
collectively, that he produced his report without access to the materials set out at 7(a)(i) 
that he did not interview the children.  Each and every one of these was found 
irresponsible, inappropriate, misleading and an abuse of his professional position.  The 
fact that he made those conclusions in his report that it was extremely likely, if not 
certain, that Mr Clark had suffocated Christopher; and (d) that his report was based on a 
theory he had about the case that you presented as fact as underpinned by your own 
research; was found inappropriate, irresponsible, misleading and an abuse of his 
professional position. 
 
(e) that the report – looking at the second two lines – contained matters the truth of which 
you could not have known or did not know was found to be inappropriate, irresponsible, 
misleading and an abuse of his professional position. 
 
The fact there was no caveat and that when given a chance to put the caveat on was also 
found to be inappropriate, irresponsible, misleading and an abuse of his professional 
position. 
 
What my learned friend is saying, “Let us re-look at this in terms of one to ten” is 
precisely doing that.  It is seeking to re-litigate and undermine the decisions of the PCC.  
I come back to my central and key point that one of the findings – I underline that word, 
“one” of the findings – of the PCC was that this man was guilty of serious professional 
misconduct. 
 
When my learned friend is saying let us look at the seriousness on a scale of one to ten 
she is not permitted to do that because it has been found to be serious professional 
misconduct. 
 
She cannot re-open and re-look at what happened in that case in the light of the position 
today because that is undermining, in my respectful submission, the finding of serious 
professional misconduct.  That is the key difference.  That is where we are coming from 
opposite ends of the planet in this case.  That is the issue you will have to determine when 
you are considering this matter.  From that way of looking at your role stems the 
difference in principle between my learned friend and myself.  I say that you cannot go 
behind the findings of serious professional misconduct, the finding and the reasons given 
in the determination for it. 
 
I am assisted by that by the important document, which is the Indicative Sanctions 
Guidance, paragraph 32, which gives you a key to your role when judging relevance in 
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this case.  My learned friend can see the force of what I am saying and seeks to, as it 
were, confess and avoid by saying that there is nothing about it in the Rules or the Act.  
She says that particular section has not been, as it were, approved by the courts.  As she 
herself had to concede, the Indicative Sanctions Guidance document itself has been 
approved and endorsed, not only by the Administrative Court but the Court of Appeal.  
She cannot get round the force of the guidance by saying that I cannot produce a Court 
decision on paragraph 32 of the Indicative Sanctions Guidance. 
 
You have to look at this case and what is relevant.  What is not relevant in the light of the 
factors in ISG 32 and in the light of the finding that you have is that this man is guilty of 
serious professional misconduct.  This is a review hearing.  This is not an appeal.  This is 
a review of existing conditions within an existing finding of serious professional 
misconduct with existing findings of fact.  You have got to look at the case and whether 
we should have days and days of evidence while five different witnesses answer 64 
different questions, whether we should cut that out now because it is irrelevant in terms of 
your duty to only deal with relevant evidence under Rule 34(1).  It is all irrelevant to the 
task that you have to find, which is essentially tasks to you not only under the Rules but, 
in particular, under ISG 32.  That is why I say calling endless paediatricians or lawyers to 
look at the decision of the Panel in terms of seriousness on a scale of one to ten is exactly 
what you are not meant to do.   
 
You have to have a starting point here.  The starting point is the findings of the PCC.  
Those findings have not having been appealed neither the finding of fact nor the finding 
of serious professional misconduct.  Those are the absolute building blocks here which 
cannot be overturned by my learned friend coming up around the corner and saying that I 
can look at this on a scale of one to ten in the context of today.  You are stuck with the 
findings of the existing Panel and you cannot get round it by saying that today the 
paediatricians do not like it or, indeed, even at the time paediatricians do not like it.  I 
say, “So what?” 
 
Those are my submissions. 
 
THE CHAIRMAN:  Mr Tyson, thank you.  Miss O’Rourke? 
 
MISS O’ROURKE:  Sir, I would like to come back just to deal with two points? 
 
MR TYSON:  My learned friend is always coming back.  She always has to have the last 
word.  There is an order about these things.  I make my submissions, as it is my 
application, she responds, I top and tail.  My learned friend has a habit of always seeking 
to have the last word.  In my respectful submission, you should be extremely firm about 
her and remember what the order of proceedings are. 
 
MISS O’ROURKE:  Sir, I wish to correct two things that he said lest I should be 
misunderstood.  He is more than welcome to come back on it.  Sir, I would ask you to 
hear me because I think he mis-stated what I said. 
 
THE CHAIRMAN:  I will hear you.  You will have the opportunity to come back. 
 
MISS O’ROURKE:  Sir, firstly, I did not say, because he seemed to be saying that I had 
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accepted, that you could not go behind the facts.  I used the words that I knew your Legal 
Assessor was going to advise you:  It would be unwise to go behind the facts and that I 
understood that you may be reluctant.  It is not my position that you cannot go behind it.  
Indeed, I have said to you that there is nothing in Rule 22 or the Medical Act that restricts 
you.  Indeed, I made that submission not once but twice, pointing out to you the 
difference between Rule 22 and Rule 17, where you are in Rule 17, when you judge 
impairment confined to the findings of fact and in Rule 22 you are not.   
 
For the avoidance of any doubt, can I make it clear that I am not instructed - and I say 
that with my client at my right-hand side - to accept that you cannot go behind it?  It may 
be the matter has to be determined elsewhere.  There is nothing in the Rules that 
precludes you looking at it and there is nothing in the Medical Act that precludes you and 
the width of Rule 22 is such that you could.  I accept you are likely to be reluctant.  You 
will be advised by your Legal Assessor that it would be unwise.  When she gives you that 
advise I will then perhaps comment, as my learned friend does. 
 
Sir, the second point to make is this:  I am not saying to you or denying there was a 
finding of serious professional misconduct.  I accept and have accepted, I think, 
throughout all of my submissions that serious professional misconduct was found by the 
Panel in 2004.  What I hope I have made clear, but obviously not to Mr Tyson, is that that 
finding of seriousness has no relevance today in 2008, when you are charged with 
yourself exercising a judicial function on the question of impairment, which is the same 
question as in 2004 currency  would have been serious professional misconduct.  
Therefore, if you have to today judge seriousness then you have to indulge in the exercise 
that the Panel did at stage 2, the last time around.  It is not a question of, therefore, me 
saying that you ignore that.  I have made it clear from the opening of my submissions that 
I am saying you are judging it now in 2008.  It is the words of Dr Williams, the points 
and the criticisms:  Are they less secure now today in 2008?  It is why my experts that I 
intend to call have all focused on matters since.   
 
I do not deny there was a finding of serious professional misconduct.  I am not seeking to 
appeal it.  I accept it as a fact but that is now an historical fact.  You are now today 
judging that very same stage and that is what impairment is about. 
 
THE CHAIRMAN:  Mr Tyson? 
 
MR TYSON:  The reason why there is a difference between the Rules between the 
judging of impairment is largely a matter for your Legal Assessor.  The reason why there 
is a difference in the Rules where you judge impairment in an ordinary misconduct 
hearing, on the basis of the facts found proved, and why the words “on the basis of the 
facts found proved” are not dealing with impairment, are not there when the question of 
impairment comes up in 22(f) is that you not only look at the facts found proved but you 
also have to look, when judging impairment, at what has happened to the doctor since.  
That is the whole purpose of the review.  Therefore, 22(f) deliberately excludes looking at 
impairment on the basis of the facts found proved as the only thing.  You have to look at 
the situation as what has happened to the doctor since.  Looking at the question of what 
has happened to the doctor since does not involve you looking at deciding whether the 
question of what current paediatricians think about the finding of serious professional 
misconduct; that is completely irrelevant. 
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Those are my final, final submissions. 
 
THE CHAIRMAN:  Mr Tyson, thank you.  Our Legal Assessor will, of course, need to 
take on board all that has been said by both Counsel today before she finalises the advice 
which she ultimately gives to us.  I am wondering how much time…? 
 
THE LEGAL ASSESSOR:  Yes.  I think it is important that I make one point:  That is 
that the advice that I have handed out to the parties I wrote last night, before having heard 
the submissions.  That must be borne in mind because, having now heard the 
submissions, there are obvious parts of this advice that some of it needs amending and 
some of it removing.  What I will be saying in due course may have little relevance to 
what I have already handed out to the parties.  What I will do, when I have written the 
advice, is give the parties a copy before I deliver it.  I cannot say with precision how long 
I am going to need.  Possibly until two o’clock, certainly as a starting point. 
 
THE CHAIRMAN:  Let us say that we will return at two o’clock.  If the Legal Assessor 
is ready to address us then we will hear from her and, if not, then we will take such time 
until she is ready. 
 
MR TYSON:  I am perfectly content for that course. 
 
THE CHAIRMAN:  Very well.  Ladies and gentlemen, two o’clock, please? 
 

(The Panel adjourned for lunch) 
 
THE CHAIRMAN:  Welcome back, everyone.  I see that we now have a document from 
the Legal Assessor.  I will turn to Mrs Breach and ask if you are able to give us your 
advice? 
 
THE LEGAL ASSESSOR:  Chairman, I am sorry it took so long.  You are being asked to 
admit the evidence of experts whose statements you have read and whom the defence 
propose should give evidence in person. 
 
I have been supplied with a copy of the Criminal and Civil Rules on the general 
requirements regarding expert evidence and I also have the protocol for the instruction of 
experts in civil claims. 
 
The Criminal Procedure Rules 2005 sets out the expert’s duty to the Court in paragraph 
33.2 as follows:  
 

“An expert must help the court to achieve the overriding objective 
by giving objective, unbiased opinion on matters within his 
expertise.  This duty overrides any obligation to the person from 
whom he receives instructions or by whom he is paid”. 

 
This duty has been confirmed by the Court of Appeal with the additional explanation that 
an expert should never assume the role of an advocate. 
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Part 35 of the Civil Procedure Rules reiterates the same obligation.  The protocol offers 
guidance to experts in the interpretation and compliance with part 35.  I have couched my 
advice following the Criminal Procedure Rules as, despite the alteration in the standard of 
proof in these proceedings, Rule 34 of your rules still refers to the rules pertaining in a 
criminal court.  Mr Tyson has challenged the reports but Miss O’Rourke has explained 
that she does not rely on the reports and will seek to adduce oral evidence from these 
witnesses.  She is entitled to do this and so I suggest you confine your discussions as to 
whether the oral evidence should be admitted. 
 
Whether a witness is competent to give evidence as an expert is for the Judge to 
determine.  This is, therefore, your decision.  You will, therefore, have to decide, first of 
all, whether each of the proposed witnesses is competent to give unbiased and objective 
evidence.  You have heard the submissions by the parties on this and I advise you to 
make this decision with reference to the reports already placed before you.  I remind you 
that an expert has a right to offer an opinion on matters within his competence and he 
should give reasons for his conclusions.  You, the Panel, do not have to accept the 
expert’s opinion if, having given the matter due consideration, you do not accept the 
opinion. 
 
Turning now to your function in this review hearing under Rule 22.  I advise you that a 
review is not a re-hearing of the original Professional Conduct Committee case and 
neither is it an appeal.  Facts were found proved on the criminal standard of proof by the 
Professional Conduct Committee, having heard and considered all the evidence.  You are 
not being presented with the evidence again.  You are conducting a review under Section 
35D of the Medical Act.  Neither is this hearing before you an appeal against the previous 
Professional Conduct Committee decision.  There are appeal mechanisms in place for a 
decision to be appealed in the High Court.  Dr Southall did not take this action. 
 
Mr Tyson has submitted that the findings, including the findings of serious professional 
misconduct made by the Professional Conduct Committee cannot be challenged or 
undermined by the calling of evidence from experts today which puts a different 
perspective on the Committee’s finding of serious professional misconduct. 
 
Miss O’Rourke, on the other hand, submits that she is entitled to present evidence from 
experts which puts the misconduct in context and which comments on the seriousness of 
the misconduct as viewed by Dr Southall’s peers in the field of child protection.  She also 
submits that you are not bound by the finding of the Professional Conduct Committee of 
serious professional misconduct, which has no relevance to your task today, which is to 
determine whether Dr Southall’s fitness to practise is impaired.  In order to make a 
finding on impairment you have to consider the seriousness of Dr Southall’s actions and 
the evidence of the experts, she submits, is highly relevant to your consideration. 
 
My first piece of advice to you relates to which submission you should accept because 
this decision may well have an important bearing on the view you take on the 
admissibility of the evidence.  The Professional Conduct Committee, in 2004, issued a 
determination setting out the facts found proved and that, on the basis of those facts, Dr 
Southall was guilty of serious professional misconduct.  This is a decision which has not 
been challenged by the doctor and, therefore, it stands.  You cannot go behind this 
decision and re-open the debate by hearing fresh evidence which could have been called 
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at that hearing.  However, in determining impairment, in accordance with the Indicative 
Sanctions Guidance, Section 1-2, paragraph 11, you do have to consider whether the 
concerns are so serious as to call into question the registration of the doctor.  Therefore, 
there is a qualitative judgment to be made on the level of seriousness within an overall 
finding of serious. 
 
Your function in these proceedings is to determine whether Dr Southall’s fitness to 
practise is impaired today and, if so, what sanction should be imposed.  This is a two-
stage process and so you need to consider impairment first. 
 
There is no direct authority on what a Panel should take into account.  It is clear from the 
wording of Rule 22 that you are not constrained to making your decision on the facts 
found proved. 
 
In the Cohen case, which is a recent case in 2008, Mr Justice Silber considered 
impairment and gave guidance on matters that could be taken into account by a Fitness to 
Practise Panel. I will just read from a number of the paragraphs.  Paragraph 62 of the 
judgment, Mr Justice Silber states that: 
 

“Any approach to the issue of whether a doctor’s fitness to practise 
should be regarded as ‘impaired’ must take account of ‘the need to 
protect the individual patient and the collective need to maintain 
confidence in the profession as well as declaring and upholding 
proper standards of conduct and behaviour of the public in their 
doctors and that public interest includes, amongst other things, the 
protection of patients and the maintenance of public confidence in 
the profession’.” 

 
He goes on to state: 
 

“In my view, at stage two, when fitness to practise is being 
considered, the task of the Panel is to take account of the misconduct 
of the practitioner and then to consider it in the light of all the other 
relevant factors known to them in answering whether, by reason of 
the doctor’s misconduct, his or her fitness to practise has been 
impaired.” 

 
Further, at paragraph 64, the Judge stated: 
 

“There must always be situations in which a Panel can properly 
conclude that the act of misconduct was an isolated error on the part 
of a medical practitioner and that the chance of it being repeated in 
the future is so remote that his or her fitness to practise has not been 
impaired.” 

 
Further, at paragraph 65, he refers to what might be “easily remediable”.  He says: 
 

“It must be highly relevant in determining if a doctor’s fitness to 
practise is impaired that, first, his or her conduct which led to the 
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charge is easily remediable; second, that it has been remedied; and, 
third, that it is highly unlikely to be repeated.” 

 
Finally, in his conclusions, at paragraph 70, he states that: 
 

“…the ease with which misconduct can be remedied is relevant to 
the issue of whether a doctor’s fitness to practise has been impaired. 
 Thus, if misconduct is incapable of being easily remedied – say 
because, for example, of the doctor’s psychiatric problems – this is 
of great importance at stage 2; similarly, if the misconduct is easily 
remediable, this must be very relevant and merit very serious 
consideration by the Panel.” 

 
That is all I propose to read from that judgment. 
 
You have been told that you will hear evidence from the doctor in due course and this 
may address these points. 
 
Paragraph 32 of the Indicative Sanctions Guidance, to which your attention has been 
drawn on many occasions, also gives you guidance regarding the issues which are 
relevant,, and this has already been pointed out to you, namely, what has transpired since 
the original decision and, in particular, what the doctor has done.  I will give you more 
detailed advice when you reach the stage of deciding on impairment.  Of course, it does 
not follow that because Dr Southall was found guilty of serious professional misconduct 
in 2004, relating to conduct in 2000, that his fitness to practise is impaired today in 2008. 
This will be a decision you will make in your professional judgment, having heard the 
evidence and submissions. 
 
Rule 34 tells you that you can admit any evidence which is fair and relevant.  You have to 
make this decision as you are in the unusual position of being Judge and Jury in these 
proceedings.  The only advice I can give you is that you consider the evidence within the 
context of Rule 34 and rule on it.  Anything falling outside the parameters I have outlined 
will be irrelevant and inadmissible. 
 
You may have to hear the evidence before you can decide on fairness and relevance.  If 
this is the case, and you decide that the evidence does not meet this criteria then you have 
to put it out of your mind.  If some of the evidence is more relevant to sanction than 
impairment then this is also evidence that you should put out of your mind at this stage.  
You are an experienced, professional Panel and well able to understand the issues 
regarding admissibility of evidence.  If you accept that the evidence is admissible, then 
you will have to determine what weight to give it in due course, but that is a different 
issue. 
 
I will now give you some advice on how to approach your task in relation to the proposed 
evidence and I suggest asking yourselves the following questions. 
 
Question 1:  Ask yourselves whether the experts are able to give you relevant evidence.   
Mr Tyson has accepted that the witnesses are experts and you have Miss O’Rourke’s 
assurances on the scope of the questions.  If you decide they can give relevant evidence 
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then you should agree that they can be called under Rule 22(d).  Mr Tyson’s objections 
and concerns can be explored by him in cross-examination. 
 
Question 2:  If you agree that the witnesses should give their evidence, then you should 
proceed to hear that evidence, rejecting any evidence that does not fall within the 
parameters of your task in these proceedings. 
 
That concludes my advice. 
 
THE CHAIRMAN:  Legal Assessor, thank you very much.  Do either Counsel have any 
comments to make on the advice that has been proffered to the Panel? 
 
MR TYSON:  Sir, I think we both have. 
 
THE CHAIRMAN:  Very well.  Mr Tyson, would you like to start? 
 
MR TYSON:  On the first page, at the bottom, when the learned Legal Assessor was  
making my submissions to you, with respect to her, she was slightly elliptic on those 
submissions.  What I was saying is that, yes, you are bound by the finding of SPM.  Your 
function, when assessing impairment, is with that as a grounding, then you should be 
looking at what has happened since, by virtue of ISG 32, to consider, bearing in mind 
what the PCC said before, and bearing in mind what has happened - which is my magic 
phrase - based on the facts found proved, is not there because you have got a wider matter 
of impairment. 
 
Secondly, in my submission, that the paragraph outlined to you in the case of Cohen, at 
paragraph 62, is not material to a review hearing when the Judge is giving the advice 
there. 
 
I do not know whether you recall the advice that he there gave but that was advice based 
on Rule 17, based on misconduct found proved.  Though it may be appropriate legal 
advice to give on impairment, when you are dealing with Rule 17, in my submission, it is 
not relevant advice.  As he says: 
 

“At stage 2, when fitness to practise is being considered, the task of 
the Panel is to take account of the misconduct of the practitioner and 
then to consider it in the light of all the other relevant factors… 

 
That is a 17(j) test rather than a 22 test. 
 
The two other matters I have:  In my respectful submission, the learned Legal Assessor 
was right to give you, as it were, a critical path as to how to approach it but I would 
consider that she may well have given you too great a task, or not sufficient a task, to put 
it this way in question 1.  As she says in question 1: 
 

“If you decide they can give relevant evidence then you should agree 
that they can be called…” 

 
I would add a rider to that and say:  If you are minded to permit any of these experts to be 
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called, in your determination you should make it clear, by reference to D1, what aspects 
you consider relevant to be heard.  You have a list in D1.  In my respectful submission, it 
is not all or nothing.  Some you may regard as more relevant than others.  You have 
actually got to bite the bullet, in my respectful submission, and say that we have gone 
down D1 and these kind of questions are relevant and those kind of questions are not 
relevant.  If, in the existing question, it is indicated, if you decide they can give relevant 
evidence, then you should agree that they should be called.  Some evidence might be 
relevant, some evidence might not be. 
 
Two more matters:  One: I did not see any guidance as to how to approach the issue that I 
raised in relation to whether one of the witnesses was insufficiently independent to give 
evidence in any event. 
 
Lastly, my understanding is that often Legal Assessors give further advice but having 
given their advice you are not bound to accept it. 
 
Those are my four bullet points. 
 
THE CHAIRMAN:  Miss O’Rourke? 
 
MISS O’ROURKE:  Sir, firstly, can I address what is the fifth paragraph and it is the 
third sentence?  It starts: 
 

“You will, therefore, have to decide, first of all, whether each of the 
proposed witnesses is competent to give unbiased and objective 
evidence.” 

 
Sir, with respect to your Legal Assessor, I say that is the wrong question.  The question is 
only, at this stage, whether they are competent to give relevant evidence.  The question of 
whether it is unbiased and objective can only be tested when you hear that evidence and 
they are cross-examined on it.  You cannot decide bias at this stage, particularly when the 
comments made by Mr Tyson in respect of bias relate to things said in a report that may 
not, of course, be said in oral evidence.  When your Legal Assessor has advised you that 
you are not now looking at the reports, you are looking at, as she says in the paragraph 
above, confining your discussion to whether oral evidence should be admitted. 
 
Sir, secondly, my submissions that she deals with, which are at the very bottom of the 
page:  She says: 
 

“Miss O’Rourke, on the other hand, submits that she is entitled to 
present evidence from experts which puts the misconduct in context 
and which comments on the seriousness…” 

 
Perhaps she does not do me justice in setting out fully my submissions but I would not 
expect her to.  You have heard them from me at length.  I think I would say that she has 
perhaps not correctly stated what is at the top of the next page: 
 

“She also submits that you are not bound by the finding of the 
Professional Conduct Committee…” 
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It is not the right phrase.  I say that it is a matter of historical fact.  It was not overturned 
and it, therefore, had stood as a decision, which will stand and stand for the future.  There 
will always have been a finding of serious professional misconduct against Dr Southall 
because he did not appeal it.  That will last for ever.  He was found guilty of serious 
professional misconduct.  The key point is that I accepted that it is a historical fact.  What 
I say, as she rightly says, there is no relevance to your task today.  That is because you 
must exercise your own judgment.  Where she says in the next sentence: 
 

“In order to make a finding on impairment you have to consider the 
seriousness of Dr Southall’s actions…” 

 
I think she has left out what I would submit are important words in there:  You have to 
exercise your own judgment on the basis of the evidence before you in considering the 
seriousness of his actions.  Sir, I think that is what is key to the test. 
 
You have a judicial function.  You are exercising your own judgment and it is on the 
basis of the evidence you hear. 
 
Sir, then, in the next paragraph, when she says: 
 

“You cannot go behind this decision and re-open the debate by 
hearing fresh evidence…” 

 
I am not clear which decision she is referring to there because, of course, she refers to a 
determination which included a number of decisions.  There were decisions on facts, 
there was a decision on serious professional misconduct and there was a decision on 
sanction.  I think it is not helpful, therefore, to have worded it in that way and to re-open 
the debate because it is, if anything, inconsistent with what she said in the previous 
paragraph.  A much simpler way is to say, as she does in the next sentence: 
 

“…in determining impairment….” 
 
You have to consider and exercise your own judgement, as I have said, on the evidence 
you have heard as to whether the concerns are so serious.  Sir, can I emphasise that she 
has used the word “are” and that means “are” today in 2008, “so serious”.  Sir, again, it is 
not helpful to use words about “go behind a decision and re-open the debate”.  You must 
exercise your own judgment on the basis of evidence before you.  You are, therefore, 
entitled to hear evidence on the question of serious. 
 
Sir, finally, at the very bottom of that page, when she says: 
 

“If some of the evidence is more relevant to sanction than 
impairment then this is also evidence that you should put out of your 
mind at this stage.” 

 
Can I say that I agree with that?  Some of these witnesses may say something that goes to 
the next stage.  It would be, for pragmatic purposes, sensible to call them now.  You are a 
professional Panel, you can put it out of your mind so that we do not need to call them 
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twice. It is not a reason not to let the evidence in at this stage. 
 
THE CHAIRMAN:  Thank you very much indeed.  Legal Assessor, do you wish to say 
anything?  You do not have to but, if you do, now is the time. 
 
THE LEGAL ASSESSOR:  I would just like to say one thing in response to what 
Miss O’Rourke said.  The paragraph at the bottom of page 1 and the top of page 2 is 
supposed to represent her submissions.  I do say, further down, on page 2, what the Panel 
has to do.  I say, in the final sentence of the paragraph beginning, “Para 32”: 
 

“This will be a decision you will make in your professional 
judgment…” 

 
I just wondered whether Miss O’Rourke was getting slightly confused, thinking that, in 
the top paragraph, I was actually referring to the Panel’s today function when I was not. 
 
MISS O’ROURKE:  No.  I was saying that you were mis-stating my submission.  I would 
not have used the words “bound by the finding of the PCC”.  I do not find it appropriate 
language.  I made it clear that I accepted it was a historical fact that he had been found 
guilty of serious professional misconduct.  As I have said, it will stand for ever.  What I 
was saying is that I do not consider it to be any relevance, that historical fact, to where 
you are now today.  I felt that my submission had been mis-stated by saying, “she submits 
that you are not bound” because I did not make that submission.  I said that it is of no 
relevance.  You may say that that is the same wording.  I think I am being a pedantic 
lawyer and saying that it is a historical fact.  I am not seeking to open it or overturn it, 
which is why I objected then to the words, “You cannot go behind this decision and re-
open the debate”.  I say that is not an issue.  There is a historical fact but it is no relevance 
today because you have to exercise your own judgment on the evidence you hear.  I think 
that is what I was saying.  I was not misunderstanding.  Indeed, I opened it by saying that 
you have quoted my submissions but I think you have not possibly done me justice.  I do 
not need to repeat them because the Panel has heard them, in any event. 
 
THE CHAIRMAN:  Thank you all very much indeed.  The Panel will now go into 
camera to consider its decision.  Would all strangers withdraw, please? 
 
MISS O’ROURKE:  Sir, could I raise a logistical matter? 
 
THE CHAIRMAN:  Yes. 
 
MISS O’ROURKE:  It is very difficult to know, obviously, how long the Panel is going 
to take because there are, obviously, several aspects of the decision.  Indeed, I anticipate 
the parties will expect that you will comment on each of the five witnesses and give, 
effectively, a determination on them all because Mr Tyson has framed his objections in 
that way.   
 
Sir, I was not anticipating that you would be coming back with a decision this afternoon.  
The question is more rather whether there is any opportunity to give an indication, 
perhaps not now but at say quarter-to-five, of an estimate for tomorrow.  The reason 
being this:  



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D3/53 

Transcribe UK 
VRS Ltd 

01889 270708 
 

I have experts coming from – in Dr Crawford’s case – Lincoln – in Mr Spicer’s 
case -  Nottingham and - in Mr Davis’s case – Cardiff.  It is a question of what time, if at 
all, they should set off.   
 
Also, in Dr Crawford’s case, she was saying she was free first thing in the morning.  If, in 
fact, the indication was that you were not going to have a determination until lunch time 
then it may well be that she would not come tomorrow and that she would come instead 
on another day.  I am not asking for it now because, obviously, you need to retire and see 
where you are.  I wonder if it might be possible at, say, quarter-to-five at the latest to give 
us some sort of indication if it is going to be a “not before” marking tomorrow which, of 
course, is the usual GMC way nobody is held to, but it at least gives us some sort of 
indication so that we can try and programme witnesses. 
 
THE CHAIRMAN:  Predictions are notoriously unreliable and I am a notoriously 
unreliable predictor.  I take on board absolutely your concern.  I am sure it is shared by 
Mr Tyson.  We will get back to the parties before quarter-to-five today to give our best 
indication of where we think we are likely to be tomorrow.  I think that is the best we can 
do.  Mr Tyson? 
 
MR TYSON:  Sir, I agree that it would be helpful if, at some time, you could give a “not 
before” date.  Also, just in relation to what my learned friend says, I would not ask you to 
feel that you have got to give a rushed determination in order to fit in with any witness 
difficulties.  You have got to give this as long or as short as you feel appropriate. 
 
MISS O’ROURKE:  Sir, I would echo that as well.  It is, obviously, a significant 
determination--- 
 
THE CHAIRMAN:  Yes.  I am sure there was no intention to--- 
 
MISS O’ROURKE:  I would echo that.  Although we may have witness difficulties, we 
appreciate the importance of the determination. 
 
THE CHAIRMAN:  Thank you very much indeed. 
 

STRANGERS THEN, BY DIRECTION FROM THE CHAIR, WITHDREW 
AND THE PANEL DELIBERATED IN CAMERA 

 
(The Panel later adjourned until 09.30 a.m. on Thursday, 14 August 2008) 
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(The Panel continued to deliberate in camera)  
 

STRANGERS HAVING BEEN READMITTED 
 

THE CHAIRMAN:  Good morning, everyone.  Having warned you of my inability to 
forecast accurately the time that the Panel would need in camera, I am surprised, as you 
probably are, that we are actually here ready for you at the stated time.  I should say that 
part of the reason for that is that the Panel Secretary, Legal Assessor and members of the 
Panel did agree to come in earlier than our normal start time today to ensure that we 
would be ready.  I mention that because we, as I am sure all of you are, are becoming 
acutely aware of the diminishing time that is open to us in the current slot.  I will now 
read the determination.   
 

D E T E R M I N A T I O N 
 
THE CHAIRMAN:  Mr Tyson, Miss O’Rourke seeks to adduce oral evidence from five 
expert witnesses.   
 
You have accepted that each of the proposed witnesses is an expert.  However, in the 
cases of Drs Williams and Davis, you have submitted that their evidence should not be 
admitted on the ground that, by virtue of their membership of Professionals Against Child 
Abuse (PACA), they would not be capable of providing unbiased evidence.  Further, in 
respect of all the experts, you have submitted that they should not be permitted to give 
evidence which seeks to go behind the findings of the 2004 Professional Conduct 
Committee (PCC).  You reminded the Panel that one of the findings of the PCC on that 
occasion was that Dr Southall was guilty of serious professional misconduct.  You further 
submitted that the experts should only be permitted to give evidence that is relevant to the 
matters which this review Panel must decide today.  You stated that most of the proposed 
questions outlined by Miss O’Rourke were irrelevant to our task of determining whether 
Dr Southall’s fitness to practise is impaired today.   
 
Miss O’Rourke responded to your application by stating that the original finding of 
serious professional misconduct (SPM) was a finding by that Panel which would stand 
forever.  She stated that she had no intention of seeking to go behind the historical fact of 
that finding.  However, she submitted that there was nothing to prevent this Panel from 
going behind the facts that led to that finding.  She conceded that the Panel’s Legal 
Assessor might well advise the Panel that it would be unwise to do so.  She submitted that 
if the Panel accepted such advice, it should still allow her to adduce background evidence 
that might assist it in determining whether Dr Southall’s fitness to practise is impaired 
today.  She stated that the answers to her proposed questions would provide relevant 
background evidence that would assist the Panel in this task.  She indicated that she did 
not seek to put the original reports of the experts before the Panel but rather their specific 
responses to her proposed questions.  She said that her list of proposed questions 
represented the totality of the questions for the five witnesses and were not a list of the 
questions for each witness.  She submitted that it is open to you to explore the issue of 
bias through cross-examination.   
 
The Legal Assessor advised the Panel on the admissibility of the evidence and stated:  
 

“The PCC in 2004 issued a determination setting out the facts found 
proved and that, on the basis of those facts, Dr Southall was guilty 
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of SPM.  This is a decision which has not been challenged by the 
doctor and, therefore, it stands.  You cannot go behind this decision 
and reopen the debate by hearing fresh evidence which could have 
been called at that hearing.  However, in determining impairment, in 
accordance with the ISG S1 p2 para 11, you do have to consider 
whether the concerns are so serious as to call into question the 
registration of the doctor.”  

 
She also advised the Panel first to consider whether the proposed expert witnesses are 
able to give relevant evidence.  If the answer to this is yes, then it should proceed to hear 
the evidence, rejecting any that falls outside the parameters of the Panel’s task in these 
proceedings.   
 
The Panel has considered your submissions on behalf of the GMC and those of  
Miss O’Rourke on behalf of Dr Southall.  It has accepted the advice of the Legal 
Assessor.   
 
The Panel has accepted your contention that it should reject any evidence that seeks to go 
behind the findings of the PCC in 2004.   
 
The Panel considers that the witness best qualified to assist it in its task today is  
Dr Southall himself.  The Panel notes that no decision has been made previously on 
whether Dr Southall’s fitness to practise is impaired.  The PCC hearing of 2004 was 
conducted under the old rules and the question of impairment was not considered at the 
2007 resumed hearing.  This is the first occasion on which a Fitness to Practise Panel has 
had to determine impairment.  The Panel considers that it might be assisted by expert 
evidence that directly relates to the issue of Dr Southall’s fitness to practise in 2008.  This 
would include evidence which would impact on the Panel’s view as to whether the 
findings of the PCC in 2004 demonstrate concerns so serious as to raise the question of 
whether, in 2008, Dr Southall should continue to practise either with restrictions on his 
registration or at all.  This might include:   
 

• Background evidence as to paediatric practice in child protection; 
 

• Evidence as to whether Dr Southall would be “ring rusty or out of date” if he were 
now returned to practice without restriction.   

 
The Panel does not consider it necessary to make separate determinations in respect of 
each individual expert, nor to specify which of the questions, outlined by Miss O’Rourke, 
may be asked of each witness.   
 
The Panel has noted that Drs Williams and Davis have declared their membership of 
PACA.  The Panel considers that membership of PACA does not, of itself, preclude a 
witness from giving unbiased expert testimony and that bias is a matter which you will 
have the opportunity to test in cross-examination.   
 
The Panel has determined therefore to allow Miss O’Rourke to call the five expert 
witnesses and to adduce evidence within the parameters outlined above.   
 
Thank you.   
 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D4/3 

Transcribe UK 
VRS Ltd 

01889 270708 

MR TYSON:  I wonder whether you would feel able to grant, say, each party needs to 
absorb this ...  
 
THE CHAIRMAN:  Yes.  
 
MR TYSON:  ... and to prepare such questions.  I am looking straight at my learned 
friend, but knowing that you have already done a lot of work, whether it would be 
permissible to start at quarter-to eleven?   
 
THE CHAIRMAN:  Yes, we think that is a very sensible suggestion.  We will rise now 
and return at quarter-to eleven.  Unless we hear from either party that they are in 
difficulty on timing and require further time, it will be quarter-to eleven.  Thank you.   
 
I understand that the Legal Assessor would also wish to have a few moments of the 
parties’ time at some stage during the break.  Thank you.   
 

(The Panel adjourned for a short time) 
 
THE CHAIRMAN:  Welcome back, everybody.  I hope that that time has proved useful 
for everybody.  Does anybody have anything they wish to raise at this stage?  I am 
thinking about the matter of long-term housekeeping and timings, of which I understand 
was under discussion.  
 
MISS O’ROURKE:  Sir, not as I understand it at this moment.  Sir, my understanding is  
- and I wish this now to be on the record - because your Legal Assessor indicated to you 
as we left the chamber the last time, and I think that was on the record, that she wished to 
take a few minutes of our respective times, so lawyers all got together; that is solicitors 
and counsel in a room.   
 
An indication was then given by her, which I find somewhat surprising, which related to 
my proposed next witness, Mr Spicer.  I deliberately put this on the record.  The 
indication was that she raised a question with me as to whether Mr Spicer was being 
called and had anything to say.  I was somewhat surprised by that because I had read your 
determination - and I again put this on the record because I think it is important - that you 
had said:   
 

“The Panel has determined to allow Miss O’Rourke to call the five 
expert witnesses.”   

 
I had taken you through Mr Spicer’s report yesterday because my learned friend,  
Mr Tyson, had done the same.  He had commented and made a number of criticisms of it 
and indicated why it was not appropriate expert evidence.  I have then taken some care to 
go through the parts of his report that I thought were material.   
 
You had then indicated in your determination a permission to call all five, knowing and 
aware that Mr Spicer is not a consultant paediatrician but rather is a lawyer but, on the 
other hand, someone very highly involved in child protection work and, in particular, 
working with paediatricians.  I had highlighted to you yesterday when Mr Tyson had 
made a comment about Mr Spicer that how would he know about what paediatricians do, 
that part of the report that said, “I train paediatricians and I am involved in the Royal 
College of Child Protection and Child Health”, et cetera.   
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I was therefore somewhat surprised that I heard your Legal Assessor suggest was I going 
to call that witness, to which the answer is I am.   
 
A question was then raised as to how could that witness give evidence within the 
parameter you outlined, which is background evidence as to paediatric practice in child 
protection.  I indicated, well, as he is integral to the child protection system, working 
intimately with paediatricians in it, receiving their reports, directing them and arranging 
for them to be cross-examined, instructed, et cetera and why it is that he needs to use 
them, that I would have thought he is well placed to deal with that.   
 
Mr Tyson indicated that he would be saying this witness now has no evidence to give.  
Your Legal Assessor seemed to be agreeing with him, somewhat surprisingly.   
 
Sir, my position is this:  I am about to call Mr Spicer.  He is the gentleman with the beard 
sitting at the back of the room.  I intend to ask him, out of the 40 questions on my sheet 
that precedes the section on impairment, I intend to ask him probably 20-25 of them.  My 
judgment is that they are questions that he is capable of asking(sic).  Mr Tyson objects to 
that.  He has indicated that the minute I call him he is going to stand up and make his 
objection.   
 
Sir, my suggestion to you is that I call him and that firstly we establish from him what he 
is able to say about paediatric practice and child protection, bearing in mind he is a 
lawyer.  Then if Mr Tyson wishes to make his objection, he can make his objection and, 
if necessary, we have a determination on it.   
 
At the moment, my intention would be to ask him something like about 20 questions off 
the sheet, which in my view he would be able to give evidence on.  He himself - I have 
run through the 20 questions - has indicated he feels he has sufficient expertise.  He is 
someone who knows.  He is a qualified barrister and he is currently, as far as I understand 
it, registered with the General Council of the Bar, so he understands fully the implications 
of what an expert is entitled to do.   
 
Sir, that is where I am.  I had thought I was simply calling him, taking him through his 
examination in-chief and then there would be cross-examination.  I was somewhat 
surprised by the approach by your Legal Assessor and the line taken in a private room.  
 
THE CHAIRMAN:  Let me make it very clear where the Panel is.  The Panel has 
delivered its determination.  It has ruled on those witnesses which it is prepared to hear 
from in their capacity as experts.  You have correctly taken us through those aspects of 
our determination.  We are not expecting to have any further discussion on that matter.  
We are certainly not expecting to be going behind a decision that has only just been 
delivered.  We, as a Panel, are here to hear evidence and make of it what we will and 
attach such weight to it as we, the Panel, deem appropriate.  With respect, we do not need 
any further assistance in that regard.  We have indicated that these five expert witnesses 
may be called within the parameters clearly stated in the determination and we would 
wish, please, to hear from those.  If Mr Spicer is here and available now we can begin 
with him.  
 
MISS O’ROURKE:  Sir, that was my position.  Sir, my position, so that you understand it 
quite simply, is that rather than have Mr Tyson bob up and down every time I ask a 
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question if it is off my sheet, surely the more helpful way of going forward is that you, 
the Panel, can decide, “This answer is not helpful to us.  It does not fall within it.  It is 
very tangential to it or in fact this witness is not the best person to give us this answer”.  
Sir, you can deal with relevance and you can deal with weight.  It may be that part of an 
answer he gives, not necessarily a question I ask, strays into the irrelevant and you can 
then put it out of your mind and say, “We attach no weight to it”.  
 
THE CHAIRMAN:  Indeed.  The last few sentences that I uttered I hope make it perfectly 
plain the basis on which this Panel wishes to proceed.  
 
MISS O’ROURKE:  Thank you, sir.  I call Mr Spicer. 
 
MR TYSON:  Perhaps you can hear me before you ...  
 
THE CHAIRMAN:  Indeed, Mr Tyson.   
 
MR TYSON:  You made your determination, sir.  I wonder if I can make these 
submissions without Mr Spicer being in the room.   
 
MISS O’ROURKE:  Sir, I am sure he is happy to go back to the waiting room.   
 
THE CHAIRMAN:  Mr Spicer, if you would not mind, we will call for you as soon as we 
are ready.   
 
MR TYSON:  Sir, you made your determination and highlighted the areas in which you 
wanted to hear evidence.  You said background evidence as to paediatric practice in child 
protection, not legal practice, and evidence as to whether Dr Southall would be “ring 
rusty or out of date”.  Clearly this proposed witness cannot deal with the second issue.  
You may well think - and it would be my submission bearing in mind we are under time 
constraints - that the best people to hear about paediatric practice would be paediatricians. 
  
If this witness is going to deal with paediatric practice, it would be far better - and 
I understand there is a paediatrician here in the waiting room - to hear from paediatricians 
as to paediatric practice, rather than a lawyer, however knowledgeable about child 
protection proceedings.   
 
Thus, I would say in light of your ruling, in the light of the areas where you want to look 
at, this witness will not assist you at all.   
 
THE CHAIRMAN:  I am afraid you interpret our ruling too narrowly.  The phrase that 
we used was “background evidence as to paediatric practice in child protection”.  It is a 
sad, but necessary, part of today’s paediatric practice in child protection that it does 
involve the courts and legal issues and so on.   
 
If Mr Spicer does stray into areas which we do not find helpful and which do not fall 
within the parameter that we have indicated, then we are perfectly capable of putting that 
aside.  You are perfectly capable of reminding us, when you make your submissions, that 
that, that, that and that fell, in your view, outside of it.  Ultimately, it will be our decision 
as to whether we agree with you or not.  
 
MR TYSON:  Sir, I accept your ruling on that matter.   
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THE CHAIRMAN:  Thank you.  One moment, please, the Legal Assessor would like to 
say something.   
 
THE LEGAL ASSESSOR:  I just want to respond to what Miss O’Rourke has said about 
what was said in the room between the lawyers.  It was a meeting which I called in order 
to discuss housekeeping matters.  As Miss O’Rourke well knows, I do not make any 
decisions in this case; these are all for the Panel.  I asked Miss O’Rourke whether she was 
calling all five witnesses in the light of the Panel’s determination.   
 
I was under the impression that meetings between lawyers are just that and that matters 
are discussed and are not put before the Panel, otherwise these discussions would not be 
held in private and there would not be any point to them.   
 
I would just like to emphasise that I was exploring the future management of this case, to 
see whether the case could be finished in the time allotted.  What I said was, I thought, in 
confidence and would certainly not have been said to the Panel, as that would have been 
improper.   
 
THE CHAIRMAN:  Thank you very much.  I hope, Miss O’Rourke, we can leave it 
there.  I really do not want to get into ---  
 
MISS O’ROURKE:  Sir, I agree with that.  I apologise if the Legal Assessor understood it 
differently.  My concern was simply that, yes, you can discuss housekeeping, but it is not 
good to have further legal interpretations of a ruling that are not on the record because 
this is a very serious and significant case in political and other terms.  If it goes 
elsewhere, I do not want someone saying what happened and so that is why I felt it had to 
be put on the record.  I will take it no further and we will hear from Mr Spicer.   
 
THE CHAIRMAN:  Very well.  We draw a line under it there and call for Mr Spicer, 
please.   
 

DAVID LESLIE SPICER, sworn 
Examined by MISS O’ROURKE  

 
Q Can you give the Panel your full names?  
A David Leslie Spicer.  
 
Q Your professional address?  
A Centenary House, 1 Wilford Lane, West Bridgford, Nottingham.  
 
Q Your occupation or position?  
A I am a member of the bar and I am an Assistant Head of Legal Services with 
Nottinghamshire County Council, which is a large local authority.  
 
Q Do you have a specific focus area of work within being Assistant Head of Legal 
Services?  
A I have responsibility for anything contentious in relation to the local authority and 
managing the staff that deal with it.  Part of that area is the team of solicitors and legal 
officers that deal with child protection and vulnerable adult issues.  My experience is 
grounded mostly in relation to vulnerable children and legal aspects of that work.  
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Q You have produced a biographical detail, three pages.  The Panel already have a 
copy of that.  Is that a summary of your work ---  
A Yes, it is a summary.  It is not a curriculum vitae.  It is a summary of my 
experience.  
 
Q I just want to ask you a few questions firstly about your experience dealing with 
paediatricians, your experience over the years, your involvement with paediatricians, the 
Royal College.  In other words, what you know about paediatricians and their working 
within the child protection system, how much you have worked with them, whether you 
are involved in drawing up guidelines or sitting on working parties or you are involved in 
any associations that paediatricians are in that would bring you into interaction with them 
and child protection?  
A Yes, I have been a member of formal multi-agency bodies for about 30 years, 
established under government guidance, Area Review Committee, which was established 
after the Maria Caldwell case, and subsequently Area Child Protection Committees and 
now the Local Children Safeguarding Boards after Victoria Climbié’s case.  Those 
developments tend to happen after serious cases of tragedy.  Those processes it is 
expected that there is a multiprofessional approach to issues of child protection.   
 
Q Would there be paediatricians involved in those?  
A There would be paediatricians involved and their managers and the representatives 
from all the health agencies and indeed any other agencies that are concerned with child 
welfare, education.   
 
Q What other involvement have you had with paediatricians?  Have you any 
involvement with, for example, the Royal College of Paediatrics?  
A Yes, I have had a lot of involvement with the Royal College.  I have been involved 
in a number of their working parties developing guidelines for paediatricians, specifically 
in relation to child protection issues.  I have been invited to present and make 
presentations at their annual meetings.  I suppose I address perhaps nine or ten 
conferences or training events related to paediatricians a year.  
 
Q Are you involved in training paediatricians directly?  
A I am heavily involved in training paediatricians, I have to say particularly over the 
last three years because of their interest in receiving training and their area of 
responsibility in relation to child protection, and particularly the area involving court 
processes has of course grown.  I do a lot of training in relation to court skills, preparation 
of reports, content of reports, the nature of their practice which is relevant to child 
protection.   
 
Q Issues like report writing, what to put in reports, what to say about reports?  
A Yes, the way in which their opinions and therefore their reports, if any are 
produced, are likely to be interpreted by applying the principles and rules which the 
various court processes apply to that information and the extent to which it fits within the 
broader multiprofessional approach to these issues.  There has been a much greater - as I 
think everybody must be aware, there is a much greater emphasis on shared responsibility 
in relation to these issues across the professions and across the agencies.  
 
Q What about one-on-one working with paediatricians, do you have one-on-one 
working yourself or have you had one-on-one working with paediatricians?  
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A I have had a lot of experience of individual cases.  There was a time in which 
I conducted all the advocacy relating to child welfare protection cases for the local 
authority.  I think the ability to do that has long gone, although I still am responsible for 
the cases which are promoted by the local authority.   
 
I have had a lot of experience of handling those individual cases in the High Court, 
County Court and Magistrates’ Court, Family Proceedings Court and in giving 
instructions for reports, receiving those reports, having a dialogue with paediatricians 
concerning the content and expression of their opinions, the areas in which their opinions 
are properly expressed or where they are not properly expressed because of their 
experience and so on.  
 
Q Having set out that background, I just want to ask you about the background to this 
case and what you know.  Have you read the transcripts of the original Professional 
Conduct Committee hearing in 2004?  
A Yes, I have, but it was some time ago that I read them.  I cannot claim to recall the 
detail.  I have to say probably as they were being published.  I did not read every page.  
I concentrated on those areas which I was particularly interested in, which were the 
manner in which the opinion which had been expressed by David Southall was 
approached and treated.  
 
Q You are aware of the background to that extent and, indeed, what was being said 
about the way in which he gave his opinion and the circumstances in which he gave his 
opinion?  
A Yes.  
 
Q I just want to ask you, before I start to ask you specific questions about David 
Southall himself, you do know David Southall.  Is that correct?   
A I have known him for about 20 years professionally.  
 
Q Have you ever known him socially or socialised with him, been a guest at his house 
or anything of that sort?  
A I cannot recall ever having any social engagements with David Southall.  I have 
shared platforms at conferences where he has been a presenter and I have.  That is not to 
say I have not had a glass of wine after the end of the conference or something of that 
type, but I certainly have not had any friendship or social interaction with him.  
 
Q When you say you have known him for 20 years, it is in what context?  
A It is in relation to his work and his contribution to child protection.  
 
Q I want to now ask you some questions about child protection context and, in 
particular, the context of report writing and the context of this particular case.  I think you 
appreciate - but I will put it on the record just so that we are sure - that we are not in any 
way going behind the findings made by the Professional Conduct Committee in 2004, but 
what we are interested in is looking at the context of what they found and how serious or 
otherwise that may be in the child protection context.  You understand that?  
A I understand that, yes.   
 
Q There was a finding made by the Panel and concern expressed that he had behaved 
“precipitately” in the context of this particular case after watching a programme, calling 
the next day the Child Protection Unit and doing so whilst suspended from work and 
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without informing his Medical Director.  Can you assist us in general with child 
protection work as to how important it is to act quickly or otherwise and what factors you 
might counterbalance in looking at being a bit quick off the mark?  
A I think from my experience the difficulty in child protection work and protecting 
children from particularly serious abuse and neglect is in the reluctance of people to 
actually come forward with concerns which they have.  There may be really a problem 
about individuals pursuing an issue inappropriately, but the major problem is actually 
encouraging people to contribute to the process.  There are all sorts of reasons for that.  If 
they are members of the community or they are members of the family, then there are of 
course relationships which may interfere with some judgment about what they should do. 
Also professionals as well are often in positions where they do find it very difficult to 
voice concerns about these issues, whether they are a teacher or a general practitioner or 
those involved in areas which may not be specifically concerned with child protection.  
They may hold information which is very relevant and needs to be taken into account.   
 
The recent government guidance in working together, various versions of Working 
Together which the government has issued emphasise this point, and it is that those who 
are responsible for making decisions need to have all the pieces of the jigsaw in order to 
make a proper judgment about these issues.  They talk about the jigsaw in that way; that 
different information held by different people needs to come together and no one 
professional can form a judgment on that piece of information about its relevance when it 
is looked at as a whole, together with other pieces of information.   
 
Q Just focusing on “precipitate”, because the Panel made a finding that he acted 
precipitately.  You are aware of that? 
A Yes. 
 
Q In the context of urgency, if you are an informant or you have a piece of 
information, what degree of urgency, if any, can there be in these situations?  How 
important is it that one says, “We cannot hang around”, and, yes, you might have been a 
bit quick off the mark but there are other factors you take into account?  
A I think the delay for an individual child can be very, very serious of course.  If the 
information is not gathered quickly, then it is not taken into account by the proper 
authorities at the appropriate time and decisions about action need to be taken to protect  
a child clearly are not going to be taken within that context.   
 
I think it is important to recognise that the bringers of that information are not responsible 
for what is actually done with that information, if I can put it in that way.  The 
responsibility for taking action or not taking action to protect a child, formal action, is the 
local authority’s.  That is the only statutory agency that has any power or duty to effect 
change in relation to a child.  That is in relation to child protection of course.  A criminal 
prosecution is a different issue.  Of course, that is the responsibility of the police and the 
CPS who make the initial decisions in that respect.  In terms of protecting children, it is 
only the local authority.  It is important that that agency has possession of information 
which suggests that children may be at risk as quickly as possible so that they can begin 
their gathering of information or their assessment of the strength or otherwise of that 
information.   
 
Q Can I ask you now about wording of reports and how an informant gives 
information to the local authority or to the other agencies involved in child protection?  Is 
there any guidance, whether from the courts or otherwise, or is there an acceptance within 
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the system as to how strongly or otherwise you should word your views in a multi-agency 
system where there are presumably competing and different interests?  
A There is an emphasis on being clear about the opinions which you hold and the 
information which you hold because of the experience in a great number of cases, some 
of those which have led to public inquiries which you are probably all familiar with 
where people have been reticent about disclosing information or expressing opinions or 
expressing them as strongly as they really ought to have done, for some of the reasons 
which I have just been outlining.   
 
There is an emphasis on not withholding the strength of the expression of that opinion.  
That is important because then the decision-makers - whether it is the local authority or 
the court - can then take that into account, together with the other information which they 
have and assess its strengths, or otherwise, according to the wider pieces of material, 
expressions of opinion which they receive.  
 
Q Have the courts in particular said anything, has the House of Lords said anything 
about paediatricians’ duties or whether there is a conflict between parents and children 
and where the doctor should stand in that circumstance?  
A Specifically the case of JD, which concerned in fact a negligence action in relation 
to a number of paediatricians, where there was a very strong statement about the need for 
doctors - in fact, the opinions given by the Law Lords were prefaced with remarks which 
suggested that although they were referring to doctors, their remarks were actually 
intended to apply to any professionals with some responsibility for child welfare and 
child protection.  For “doctors”, read teachers, social workers and any other professionals 
who may be involved.   
 
The strength of the opinion was really that where doctors, and therefore others, feel that 
things are not quite right - and that is the phrasing which was used in the leading opinion  
- if they feel something is not quite right, then they have a responsibility to refer their 
concerns to the appropriate authorities and then to co-operate with those authorities in the 
investigation and assessment of the case.   
 
Q What about if there is a potentially conflicting duty or is there a duty?  Does the 
doctor owe any duty to the parent?  
A The thrust of the case concerned whether or not paediatricians and others involved 
with child welfare and child protection owe a duty of care to parents.  Of course, if they 
owe a duty of care in the judgment that they are reaching then, if they breach it, they will 
be liable to some legal action.   
 
It has been accepted for some time that they owe a duty to children to be careful in the 
judgments which they reach, but the issue which the Law Lords were looking at was 
whether or not there should be a corresponding duty to parents.  The thrust of the case is 
really that paediatricians and other professionals should not be inhibited from expressing 
their opinions and putting forward information by some fear that they are going to suffer 
some complaint by an aggrieved parent.  That was perceived, in my view - with 
appropriate respect of course - quite rightly, that there is a real strong public interest in 
those most vulnerable members of society being protected and, therefore, those 
professionals particularly who have information or have opinions which touches on the 
safety or otherwise of those children should not be inhibited from telling the appropriate 
authorities about their concerns.  
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Q The Panel in this case in 2004 criticised and made adverse findings against  
Dr Southall in respect of making what they called false allegation against Mr Clark and 
that this was a context in which he brought forward information.  In the light of the JD 
decision, which I think is 2005?  
A Yes.  
 
Q In the light of how the profession - and I mean child protection professionals, so 
that includes you and paediatricians and others - now see the importance of the duty to 
the child, where would you see that on the scale of seriousness?  
A I think there has been a change in approach to these issues, as it has been 
recognised.  The government has been emphasising that whereas it might have been 
previously perceived that child protection is only the business of people who specifically 
have a responsibility in that area, actually it should be seen as everyone’s responsibility.  
That is the, if you like, jargon or the phrase that is currently promoted by the government, 
that safeguarding children is everyone’s responsibility.   
 
I think there has been a change in emphasis in response partly to the Climbié case, but to 
other cases, where it is recognised I think more extensively now that it is important that 
anyone with concerns, from wherever they are coming, should be expressing those 
concerns to the appropriate authorities and having them taken into account.  So I think 
there has been probably some change.   
 
I understand that - of course I understand, sir - that the findings of the Fitness to Practise 
Panel are findings.  I may not agree with them, but that is not my business to try and 
overturn them because that is not the function.  I think it may be important to look at the 
approach of that Panel within the context of expectations as they were then understood 
and the developments which have taken place since.   
 
Q In terms of developments since, and you refer to it in your report, you make 
reference to the General Medical Council 0-18 years:  guidance for all doctors, issued in 
2007.  Is that a document you are familiar with? 
A Yes.   
 
MR TYSON:  My learned friend made reference to this witness’s report.  Is she formally 
producing it?   
 
MISS O’ROURKE:  No, sir.  I am simply using it as shorthand.  I will delete the 
reference to his report and simply ask the question without it.  (To the witness) Are you 
familiar with the General Medical Council 0-18 years:  guidance for all doctors, 
published in 2007?   
A Yes.  
 
Q What does that say?  Was that new?  Was it innovative?  Did it introduce change?  
Was it a reflection of what has always been thought or by 2007?  
A I think there are a whole raft of responses to the Climbié case, not specifically to the 
case particularly, but to Lord Laming’s report, because of course part of his report dealt 
with Victoria Climbié’s case itself, but phase two of his report dealt with the whole of the 
functioning of the child protection system and, of course, it was found to be wanting in 
some very serious areas.   
 
The GMC, looking carefully at the guidance which was issued to doctors and the clarity 
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about that guidance, I think was one of those responses.  The revision of that was one of 
those responses.  There was quite a long consultation period which the GMC embarked 
on.  I was involved in submitting some on behalf of the British Association for the Study 
and Prevention of Child Abuse and Neglect, submitting some responses to the 
consultation paper concerned with that guidance.   
 
I think what it did was to indicate, without any doubt, that whatever your area of practice, 
as a doctor you have a responsibility to be mindful of the welfare and the need to 
safeguard children, which is why it is referred to as guidance for all doctors, which 
of course includes general practitioners, adult psychiatry and gynaecology and so on ---  
 
MR TYSON:  Again, I apologise for interrupting my learned friend or indeed what this 
witness is saying, but is my learned friend going to produce 0-18?   
 
MISS O’ROURKE:  Yes.  Sir, I can produce it now or I can produce it later.  We have 
copies of it.  I do not know if we have it in the room here, it might be in the other room.  
In due course it is a document that the Panel should see.  After all, it is the GMC’s own 
document.  
 
THE CHAIRMAN:  Yes, it is certainly a document that should be put before us.  If it is 
available now, do so.  If it can be available shortly, then bring it into us ---  
 
MISS O’ROURKE:  Two minutes.  It has been copied.   
 
THE CHAIRMAN:  I do not think that need prevent us from continuing. 
 
MISS O’ROURKE:  No, it need not prevent me moving on to the next question.   
A There is a specific section on child protection and doctors’ responsibility to child 
protection.  If I can give an illustration of the clarity that that document gives which was 
previously missing.  After there has been a serious incident involving a child where the 
child has died as a result of abuse or has suffered serious injury, then there are formal 
processes of inquiry which must be undertaken.  They are now referred to in the most 
recent guidance as serious case reviews.   
 
There was some uncertainty about the extent to which doctors who had no responsibility 
for the child, the extent to which they should co-operate with those reviews if the parents, 
for example, who were their patients, did not agree.  The guidance now makes clear that 
there is a responsibility in the public interest that there should be full co-operation and 
involvement in those processes, even where the parents, for example, do not agree that 
their doctor should not take place.  Because of course in the public interest it is important 
that if processes need to be put in place to try and prevent a tragedy happening again, then 
they should be put in place because of the interests of the children.   
 
The emphasis, I think, has changed in that guidance.  Whereas previously the guidelines 
from the GMC used to talk of doctors having to justify their decision to share 
information, it has now turned around the other way.  In those areas of child protection, 
an involvement in those formal inquiries, doctors are told they must justify their decision 
not to take part in those processes.  It is that very important change of emphasis, which 
takes time to actually bed in, particularly when it has impact on those areas of practice 
where doctors may not have felt that they have a particular interest in children, it does 
take a bit of time for changes to take place, but it is happening.   
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Q Let us move to Dr Southall’s role in this particular case.  He contacts the child 
protection agency and provides information, medically, as to oronasal bleeding.  I do not 
need to trouble you about that.  When he feeds into that child protection system, what 
checks and balances are there in the system to make sure that any information he provides 
is tested or is not used wrongly or that nobody is treated unfairly?  In other words, if he 
gives information that might make an accusation against a parent, is that parent protected 
within that child protection system?  
A It is expected that an opinion, whether it is in favour of a parent or against a parent, 
will be tested and challenged the same way as any other information which is being 
collected and gathered.  
 
Q Is there a system for doing that?  In other words, who else in the system is going to 
do that?  
A There are formal interagency and multiprofessional arrangements for professionals 
to come together and consider information.  I would expect that the lawyers from the 
local authority would play a - certainly I would expect my staff to be playing a very 
prominent role in testing the opinions which are being expressed from whichever source 
they come from, whichever profession they come from.  
 
Q When he feeds in this information about his view about oronasal bleeding and the 
role of Mr Clark and the possible deliberate suffocation of the child, has he now become a 
decision-maker in this system?  Who is the decision-maker or what happens?  
A He is not in a position to make a decision about action which is going to be taken.  
As I have explained, it is only the local authority that can make that decision within the 
context of some coercive action, as it were, in relation to the child.   
 
Q Would it be appropriate for him - because, again, I think you are aware the Panel 
criticised the fact that he did not get involved in the interviewing of Mr Clark or the 
searching out of other evidence.  That is a criticism they made and one has to accept.  
From where we are now in 2008, what would be the thinking as to would it be normal or 
not normal or very wrong or not really that wrong not to get involved in interviewing a 
parent or indeed investigating the case himself? 
A I think the importance is that it is understood, when an opinion and a judgment is 
being expressed, the context in which that is being expressed.  If it is known that 
particular inquiries have taken place then that will be taken into account.  If it is known 
that those inquiries have not taken place, then that would also be taken into account.   
 
I think the area in which - and opinions do differ on this in fact.  Professor David I know 
because he speaks at conferences on this issue, for example, does believe that  
- incidentally I have known Professor David for about 20 years as well.  His view is that 
in arriving at a judgment in these issues, paediatricians should, as it were, investigate the 
parents.  That is not a view that is very widely held.  The reason for that is that 
investigating suspects, as it were, in these areas requires training.  It requires a lot of 
experience and it requires an understanding of the principles which apply to interviews in 
those circumstances.   
 
I suppose as this information or opinion were from a paediatrician who has not formally 
interviewed the parents, there is usually some - if there is a treating paediatrician who has 
been responsible for the child when the child is first presented in a hospital, then there 
would have been some dialogue with the parents, almost inevitably, and some history 
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taken --- 
 
Q Let us focus on the role of Dr David Southall.   
A The unusual nature of this I suppose is that Southall was not in a position of acting 
in a doctor/patient relationship.  He was advancing his view from a position of a member 
of the public, as it were, with some special knowledge.   
 
In those cases in which the paediatrician has treated the child, you would expect there to 
be some questioning about the history in order to decide what treatment the child might 
want or what steps needed to be taken in relation to that child.   
 
In terms of further inquiry and investigation about matters, for example, that have 
happened in the community, then it would be expected that the police, or the investigating 
social workers, would undertake that and they would feed their conclusions back to the 
paediatrician.  
 
Q Can I draw you back to David Southall?  Because it was a very specific criticism 
and adverse finding by the Panel that he had not interviewed Mr Clark and that he had 
written an opinion without interviewing Mr Clark.  Can I ask you, from the perspective of 
where we are today in 2008, and views of paediatricians on that, or indeed the courts if 
the courts have said anything in respect of that, whether it really is a very serious 
criticism now that he did not do it when you look at the context of his role?  He was not a 
treating doctor, he was an informant and there was, of course, a court appointed expert in 
Professor David and there were other people in the system who had been involved in the 
case.  How serious a criticism is it?  How should this Panel view it?  Is it a really heinous 
thing that he did not interview Mr Clark or indeed would it be something that one would 
say, well, the thinking today is ---  
A I think it is in fact quite common for professionals from different disciplines and 
different experience to have firm views about these matters.  Often that is from a very 
narrow experience of the case.  It is actually the decision-makers before the court, the 
local authority, or, if the matter goes to the court, the court’s responsibility to ensure that 
they fully understand the context in which those opinions are being expressed and the 
deficiencies, if there are any, and also the extent of the information which was known to 
the person who is expressing the opinion.  I would expect that to be tested.   
 
In fact, recently the judges in the Family Division have been much stronger in 
emphasising that the responsibility in that context for making decisions is the judge’s 
responsibility, it is not the expert’s, and that they may listen to an expert and their opinion 
but they would take account of that together with other experts’ opinion and other factual 
material, including hearing from the parents in some cases, and prefer that to the opinion 
of the expert.  There is a very clear division, it seems to me, where the responsibility of 
making the decision about what should be done lies.  
 
Q I am just trying to focus now on he has not interviewed Mr Clark.  The Panel have 
criticised him for not doing that.  He is in an unusual role because he is an informant 
rather than a doctor/patient relationship with the child and therefore no relationship at all 
with his parent, never met him.  Would that today, in 2008, be viewed as a serious 
deficiency or would it be viewed as a less serious deficiency because there is a school of 
thought that it is not his role or the courts have said something, for example, the Family 
Courts have said whether paediatricians do or do not interview or ---  
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THE CHAIRMAN:  Miss O’Rourke, I think that you have tried to put this a number of 
times and we have had - we will move on, thank you.   
 
MISS O’ROURKE:  Unless there is anything you wish to add? 
A No, thank you.   
 
Q Can I ask you then about report writing because you said you have dealt with this 
with paediatricians?  He fed a report into the system.  As we know, it went to Professor 
David rather than going to any court.  He did not put any caveat on that report and the 
Panel criticised him for not putting a caveat on that report as to the limits of his 
information.  When that report comes into the system, will the others in the system know 
or understand what information he has had or how would it be viewed?  
A I think if this were a case in which no court proceedings were in progress, then 
others involved would not necessarily know the limits or extent of the information which 
the person expressing the opinion has, in this case David Southall’s.  When the issue is 
before the court, then there is a very clear understanding about who has had what access 
to what material, because of course disclosure to any individuals of the court material 
requires the leave of the court.   
 
MR TYSON:  I will interrupt.  The whole issue as to a lack of caveat and the 
consequences and the seriousness and how it was addressed was a matter directly before 
the 2004 Panel.  In my respectful submission, hearing any evidence as to how serious or 
not that was is impermissible.   
 
MISS O’ROURKE:  Sir, I am afraid I do not understand that.  It is accepted that he was 
wrong not to put a caveat.  In fact, Dr Southall himself accepts it.  You saw a report 
yesterday where a couple of the experts accept it.  I am asking this witness in terms of 
seriousness, on a scale of one to ten, how serious is it.  He has answered, I think, by 
saying if there is no caveat in a system where there is not a court hearing, then it would be 
serious because nobody would know what he has or has not seen.  But if there is no 
caveat in a system where there is court proceedings on-going, then it is less serious 
because everyone will know that he has not had the information and the recipients of that 
information will be fully aware of it.  That is what I understood his answer was and so he 
is dealing entirely with the question of seriousness.  
 
THE CHAIRMAN:  And we have the answer.  
 
MISS O’ROURKE:  Indeed.  Sir, I do not understand what the objection was.   
A I think practice would differ from person to person in fact just to the extent to 
which they flesh out the basis of their opinion and what they have or have not seen.  
I would expect that my staff, even if the matter was not before the court, that there would 
be a very careful interrogation of what the basis of the opinion was, whether or not there 
had been caveats, provisos expressed.   
 
Q I want to you ask you in respect of David Southall himself now whether you can 
assist us on questions of what we call going to impairment.  You said you have known 
him in his field and you have worked with him in his field over many years.  Yes?  
A Yes.  
 
Q You know that he has not now been practising in the field of child protection for the 
last seven or eight years?  
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A Yes.  
 
Q As far as you are concerned, as someone who works with paediatricians in child 
protection and your knowledge of him, has he lost his skills?  Would he be out-of-date?  
Would he be unable to deal with matters of child protection if he were to start such work 
again?  
 
THE LEGAL ASSESSOR:  I am just wondering, Miss O’Rourke, whether this witness 
can answer this question.  
 
MISS O’ROURKE:  That is why I am asking if he can.  If he cannot, I am sure he will 
say. 
A That is why I am hesitating, I think.   
 
THE CHAIRMAN:  I think that is an answer in itself.  I know, Miss O’Rourke, you have 
other witnesses.  
 
THE WITNESS:  Perhaps I could say that I would - in looking at the opinions and 
judgments which are fed into the system, as it were, then of course there is a need to be 
testing about recent experience and recent knowledge.  I know that Southall has, for 
example, continued to write papers.  He was specifically permitted to continue to train in 
the area.  I do not know whether he has done any training.  If one of my staff wanted to 
involve him in a case as an expert, part of deciding whether he should be involved or not 
would be to question those things.   
 
MISS O’ROURKE:  (To the witness) Finally, can I ask you this - sir, this is something 
that I accept does not go to this stage, it goes to the next stage but because Mr Spicer is 
not coming back, it is the testimonial type evidence that you will be advised to discount at 
your stage one but that you can take into account at stage two.   
 
THE CHAIRMAN:  Mr Tyson, this point has been canvassed before ---  
 
MR TYSON:  I am perfectly content that this witness can be questioned in this dual role 
and you, of course, at this stage, discount what follows next.  I am perfectly content that 
my learned friend can deal with this.  
 
THE CHAIRMAN:  Thank you very much indeed.   
 
MISS O’ROURKE:  (To the witness) You say you have known him over 20 years and 
worked with him.  Where do you place him in the context of people you have worked 
with in terms of his ability, his dedication, his importance and significance in child 
protection work?   
A He must be within the small number of people who are very highly regarded, not 
just within this jurisdiction, but internationally for his contribution to child protection but 
also wider matters relating to child welfare.   
 
He has contributed a lot of research, obviously a lot of papers which are still not - even 
though there have been attempts on various cases to suggest that they are no longer to be 
regarded as helpful, that has certainly not been the case.  The judiciary have made it clear 
in a number of cases that the studies and papers still have the status which they previously 
had.   
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I think the high standing which he had is, of course, one of the reasons why, through the 
paediatric profession generally but wider than that, there is such anxiety about becoming 
involved in this area of work.   
 
MISS O’ROURKE:  Thank you.  I have no further questions.   
 
THE CHAIRMAN:  Thank you, Mr Spicer.  It is now open to Mr Tyson to ask questions 
of you.  Mr Tyson.   
 

Cross-examined by MR TYSON 
 
Q Mr Spicer, I represent the GMC.   
A Yes.  
 
Q You tell us about report writing.  Would you accept that it is essential when writing 
a report that is going to end up in some sort of court or tribunal that various basics are 
required?  One is that you list what your instructions are?  
A I suppose that depends on the process by which you have been asked to produce the 
material.  
 
Q Yes.   
A If you have been instructed formally for involvement in the court processes, then 
there would be a letter of instruction or some form of instruction which sets out the areas 
which it is expected that you will address.   
 
Q In this particular case you did produce a report?  
A Statement, yes.  
 
Q You would agree, would you, that you did not set out what you were asked to 
cover?  
A I think I said:   
 

“I have been asked to comment on the issues relating to the 
disciplinary proceedings involving Dr David Southall from the 
perspective of my experience in the operation and expectations 
arising from the processes and procedures concerned with protecting 
children from abuse and neglect.”  

 
Q Did you get a letter of instruction?  
A I had a telephone conversation with the solicitor and a letter subsequently which  
I think referred to the telephone conversation.  That is the context in which I understood  
I was being asked to produce the statement.   
 
Q In terms of materials, again, you would accept that in a standard report the expert 
has to set out the materials that he or she has received and considered?  
A If that is the nature of the instructions, yes.  
 
Q You told the Panel earlier that you had looked at the transcripts some time ago?  
A Yes.  
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Q Is that right?  
A Yes.  
 
Q Did you also look at a document that had been prepared by Dr Southall indicating 
what is, as it were, proposed grounds of appeal might be were he able to make one?  
A I do not recall seeing a document of that nature.  Sir, is this related to, as it were, 
the last two or three weeks I wonder?  Is this going back to the original hearing?   
 
Q No, this is going to the fact that you have produced a long document for this Panel 
and I was just trying to see where it was coming from.   
A Yes, I have been asked, sir, whether I have seen a particular document.  I am trying 
to identify when this might have been produced.  That might help me answering whether 
it is likely or not that I have actually seen the document.  I have received no documents 
relating to this hearing ...   
 
Q Have you seen a document ...   
A ... of that nature.  
 
Q ... headed, “Leave for appeal argument of appellant”?  
A No.  
 
Q Thank you.   
A Sir, I am hesitating because if there was such a document in existence in the weeks 
or months following the original finding of the Fitness to Practise Panel, if it was 
produced then I may have seen it.  I certainly have not seen such a document recently.  
 
Q I cannot assist you as to the date of that.   
 
MISS O’ROURKE:  Sir, the document is some time around March of this year.   
  
THE CHAIRMAN:  The evidence that Mr Spicer has given is that he has no recollection 
of it and as far as he is concerned he has not seen such a document.  It will be a matter for 
evidence adduced down the line, if necessary.  
 
MR TYSON:  I intended to take it no further in light of the witness’s answers. 
A Can I just be quite clear about this?  If there is any suggestion, any evidence to 
suggest that I have seen such a document, I would like to know about it because I do not 
want to give on oath ---   
 
THE CHAIRMAN:  Mr Tyson has made himself very clear.  He asked you the question, 
you gave him the answer and he says he intends to take that no further.  
 
THE WITNESS:  Thank you, sir.   
 
MR TYSON:  (To the witness) Can I ask you, please, to look at a bundle of documents 
that the Panel has, which is bundle C3?   
A 3?   
 
Q Yes.  The first nine pages of that consist of the findings that the Panel made and the 
subsequent determination of the Panel.  The charges and findings go from 1 to 4.  Do you 
see that?  
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A Yes.  
 
Q The written determination of the Panel dealing with matters of serious professional 
misconduct and, subsequently, sanction go from 4 to 9?  
A Yes.  
 
Q My first question is:  have you seen that document before?  
A I think I probably have, but I cannot recall quite specifically.  I do recall that I did 
read the findings at the time, yes.   
 
Q Can I, just to assist you in terms of some of the questions I am going to ask you 
later, just remind you to give you the framework of this?  Can we start at page 2, please?  
I do not know whether you are familiar with the way that charges are set out in Panels 
such as this.  You set out, as it were, a narrative background and then there is the odd 
paragraphs which deal with the consequences of the narrative.   
A Yes.  
 
Q It is not like an indictment in a criminal case or the like.  You will see, in  
paragraph 1, that sets out the conviction of Sally Clark?  
A Yes.  
 
Q Paragraph 2 sets out the fact that Dr Southall saw the Dispatches television 
programme.  Can I pause there?  Have you ever seen it or a video of it?  
A No.  
 
Q It sets out, in paragraph 3, essentially as a result of what the doctor saw on the 
television programme the next day he contacted the local CPU, the Child Protection Unit?  
A Yes.  
 
Q Then paragraph 4 sets out that on 2 June he then met an inspector of the Cheshire 
Constabulary, who was the officer in charge of the case?  
A Yes.  
 
Q And told him essentially three things set out in (a), (b) and (c), that the father had 
deliberately suffocated his son at the hotel, that the father was thus implicated in the 
deaths of both his children and, thus, there was concern over his access to - or we now 
use a different word - the safety of the third child?  
A Yes.  
 
Q You will see in bold that which was, as it were, admitted by the doctor and that 
which subsequently was found proved by the Panel?  
A Yes.  
 
Q Paragraph 5 sets out, as it were, the state of affairs at the time that he met the 
inspector, that he was not connected with the case, that he made it clear that he was acting 
in his capacity as a consultant paediatrician with considerable expertise of life threatening 
child abuse.  You will note that it is there alleged and admitted that he was not acting in a 
personal capacity, that he was acting in the capacity as a consultant paediatrician?  
A Yes.  I took that as an indication of his experience and so on rather as anybody 
would know --- 
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Q Well, he --- 
 
THE CHAIRMAN:  If we can, as a matter of practice, always have one person speaking 
at a time, otherwise the job of the transcript maker becomes impossible.   
 
THE WITNESS:  I understood that as an indication of his expertise.   
 
MR TYSON:  Yes, he was acting in his capacity as a consultant paediatrician?   
A Yes.   
 
Q With considerable experience of child ---  
A That is fine.   
 
Q Also, as a matter of fact it was admitted that he was suspended from his duties from 
the Trust at the time and that it was a part of the term of his suspension that he could not 
do any new outside child protection work without the prior permission of the Acting 
Medical Director?  
A Yes.  
 
Q And that he had not sought the permission of the Acting Medical Director prior to 
going to either the CPU or the meeting with the Detective Inspector?  
A Yes.  
 
Q That was all admitted?  
A Yes.  
 
Q And he relied on the contents of the programme as the principal factual source for 
his concerns, and (g) he had a theory about the case set out effectively in head of charge 
4, which we have seen, “that you presented as fact as underpinned by your own research”. 
 You will note that there is a different form of wording there.  That was found proved.  
That is an indication that that subparagraph was contested and thus found proved to the 
criminal standard of proof.  Do you understand?  
A Yes.   
 
Q Then at 6 there was, as it were, the description of his actions in any of the 
paragraphs above.  If I can assist you by going back to paragraph 3 on page 2, that action 
of going to see the CPU the next day was found as being “precipitate”.   
A Yes.  
 
Q If I can assist you as to that.  It was largely found precipitate on the basis that it had 
been done without contacting the Acting Medical Director before making that contact.   
A Yes.  
 
Q In terms of paragraph 5 ---  
A Yes, do you want me to comment on that?  Am I just confirming the ---   
 
THE CHAIRMAN:  You are being asked a straight question so give a straight answer.   
 
MR TYSON:  (To the witness) At the moment, exactly as the Chair says, and just to assist 
you, in paragraphs 5 the matters there from (a) to (g) were found by the Panel to the 
criminal standard of proof both “precipitate” and “irresponsible”.  At paragraph 7, you 
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are familiar enough with the facts of this case to know that the doctor prepared a report in 
this case on 30 August 2000.  Have you seen that report?   
A I think I have seen it at some time, at some point.   
 
Q For my present purposes, are you aware that it was entitled “Medical Report”?  
A I cannot say whether I can recall that that was the case, but I will accept that if that 
is the position.   
 
Q I can show it to you, if necessary.   
A No, no.   
 
Q It was topped, as it were, with the entitlement “Medical Report” and it was tailed 
with a statement of truth?  
A I would accept that.  
 
Q Which is the standard, as it were, witness one which said that, “I declare that the 
contents of this report are true and they may be used in a court of law”.   
A Yes.  
 
Q Paragraph 7 set out matters relating to that report that at (a)(i) he did not have 
access to the case papers or medical records, laboratory investigations, post-mortem 
records, medical reports or x-rays.  He had not interviewed either the parents at 7(a) and 
7(b).  The conclusion of the report was that:   
 

“i.  it was extremely likely if not certain that Mr Clark had 
suffocated Christopher in the hotel room. 
 
ii.  you remained convinced the third child of the Clark family, 
Child A, was unsafe ...”   

 
(c), the report implied that Mr Clark was responsible for the deaths of his two eldest 
children, admitted and found proved.  (d) was a matter of dispute at the hearing.  It said:   
 

“Your report was thus based on a theory that you had about the case 
that you presented as fact as underpinned by your own research.”   
 

In relation to the statement at the end of the report said:   
 

“Your report declared that its contents were true and may be used in 
a court of law whereas it contained matters the truth of which you 
could not have known and did not know.”   

 
That was a matter of dispute at the hearing and was found proved to the criminal standard 
of proof.  You know that?  
A Yes.  
 
Q Then at (f):   
 

“Your report contained no caveat to the effect that its conclusions 
were based upon very limited information about the case held by 
you.”   
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It was admitted no caveat and very limited information.   
 

“(g)  When given the opportunity to place such a caveat in your 
report you declined, by faxed e-mail dated 11 September 2000, on 
the basis that even without all the evidence being made available to 
you it was likely beyond reasonable doubt that Mr Clark was 
responsible for the deaths of his two other children.”   
 

That is both the fact of no caveat and not taking up the lifeline, as it has been described, 
for that.  Those were both facts that were admitted by the doctor.  The consequences of 
the matters set out in paragraph 7 were again found to the criminal standard proof as to be 
inappropriate, irresponsible, misleading and an abuse of his professional position.  In 
relation to those matters, as you see, there was a further finding that he was guilty of 
serious professional misconduct?  
A Yes.  
 
Q Because you were slightly hazy about the contents of the heads of charge, I thought 
it was right to put them in your mind before I asked you some questions arising out of it.  
In particular, I want to take you to the determination.  Can I take you, please, to page 7, 
the second main paragraph entitled “The Committee”?  Do you see that?  
A Yes.  
 
Q  
 

“The Committee accept that as a Consultant Paediatrician you had a 
duty to report any concerns that you may have regarding child safety 
with other professionals, but as you were prevented from 
undertaking any new child protection work due to the suspension 
imposed upon you, you should have contacted Dr Chipping, Medical 
Director as to the terms of your suspension required, prior to taking 
any action.   
 
The Committee also accept that the nature of child protection is such 
that sometimes concerns are raised which prove to be unfounded.  
However, despite this, there is a duty of care to raise such concerns 
in order to ensure the protection of children.” 

 
If I may examine that passage with you.  Let us just deal with the last line, “... there is a 
duty of care to raise such concerns in order to ensure the protection of children”.  That 
was the position in 2000, in 2004 and today, is it not?  Nothing has changed about that?  
A No, I think the emphasis has changed.   
 
Q The duty of care is there and always has been since, as it were ---  
A Certainly, yes, the Children Act provisions and the provisions of the formal 
guidance issued by the government under those provisions relate --- 
 
Q That ---  
 
MISS O’ROURKE:  Please let him finish.   
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THE WITNESS:  They relate to agencies, not to individuals.  They relate to the 
responsibilities of agencies and requirements of agencies to ensure that those who work 
for them adhere to that guidance.  
 
MR TYSON:  (To the witness) But he had, as there put, a duty of care to raise such 
concerns and that was the same then as the same as now, is it not?   
A I think this is one of the unusual aspects of the case, of which there are many 
obviously.  If an employee of an agency acquires information which they believe suggests 
that a child is at risk of abuse or neglect, then a duty of care arises.  For individual 
citizens no such duty of care arises.  We have no obligation in this country as individuals, 
separate from agencies, to take any action if we think that a child is at risk of abuse or 
neglect.  That is different from other countries where they do have quite specific 
expectations.  The expectations giving rise to a duty of care arise from working for an 
agency that has statutory or quasi statutory responsibilities and the responsibilities of that 
agency rather than from an individual capacity.  
 
Q I understand your legalistic arguments.  The bald fact remains, does it not, just as 
the Panel noted and set out in this determination, they were acting on the basis and they 
made their decision on the basis that there was a duty of care to raise such concerns 
in order to ensure the protection of children and that was a duty then and a duty now?  
That is a simple question.   
A There was no duty then on private citizens to raise concerns.  There was a duty 
then, when employed by an agency that has responsibilities, a duty of care arose then and 
it arises now.  
 
Q Thank you.  Beginning at the top of that passage:  
 

“The Committee accept that as a Consultant Paediatrician you had a 
duty to report any concerns that you may have regarding child  
safety ...”   

 
That was a duty then, just as it is a duty now, is it not? 
A I think it is a much clearer duty now because of the guidance issued by the GMC, 
0-18 years:  guidance for all doctors.  
 
Q But it was understood as a duty then and set out by the Panel as they understood a 
duty then?  
A Yes, as a - I am in some difficulty here because I quarrel, as it were, with what is 
expected by the words consultant paediatrician, what is inferred by the words consultant 
paediatrician.  A consultant paediatrician carrying out duties and responsibilities on 
behalf of a National Health Trust would have a duty of care.  I think that is where the 
difficulties arise.  I am not, in making those comments, trying to suggest - I understand 
that the findings of the Panel are as they were and that going behind those findings is not 
the function of this hearing, but it may go to how serious I regard the issue.  
 
Q I accept all that.  What I am seeking to put to you is that there has been no 
fundamental change in the area of a doctor’s duty to report abuse then as there is now.  If 
a doctor, be it a consultant paediatrician or an ordinary registered GP, has concerns about 
a child might possibly be abused, it is his duty to report any concerns that he may have 
regarding child safety.  That has always been the situation, has it not, or certainly was in 
2000 and 2004?  
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A That is not how it was understood and that is the reason why the GMC has issued 
the guidance which they have more recently issued.  There was a lot of uncertainty 
around that area.  Indeed, sir, I have been involved in any number of cases in which the 
example of general practitioners, general practitioners have not referred their concerns 
because of the mistaken view about confidentiality with their adult patients.  With the 
changes, that has now been put beyond any doubt by the recent guidance.  
 
Q It may be misunderstood by others but it was not misunderstood by the PCC, was 
it?  The PCC fully understood that either as a consultant paediatrician or as a doctor - it 
matters not for my point - that he had a duty to report - I am not saying it is a duty of care, 
just a duty to report any concerns that he had regarding child safety?  
A Yes, the PCC felt that he did have a duty, clearly, yes.   
 
Q There is nothing that was wrong about the understanding of the PCC, was there?  
A They took the view that he had an obligation to report ...   
 
Q Yes.   
A ... his concerns, yes.   
 
Q That was the case then just as it is the case now?  
A Yes.  
 
Q Thank you.   
A Their view is reflecting what I would suggest is the view now, yes.  
 
Q Their view then was the proper view then and the proper view now.  Is that right?  
A Yes, it would not be as wisely understood as being the proper view as perhaps the 
PCC assert it I think was my point.  
 
THE CHAIRMAN:  Yes, I think we have that point.   
 
MR TYSON:  (To the witness) In terms of the Children Act and Working Together, 
which is the guidance given by the various government departments on, as it were, the 
implementation of the Children Act - and you are familiar with that document doubtless  
- the basic structure set out in the Children Act as with the guidance of Working 
Together, the basic structure was one of interagency co-operation, was it not?   
A In the Children Act?   
 
Q As implemented by the - I will start again.  The basic structure was that the interests 
of the child is first?  
A The primary principles of the Children Act are, firstly, that where courts consider 
the welfare of the children, then the welfare of the child is paramount.   
 
Q Thank you. 
A But that is not the principle which flows through the Act.  That is related to where 
courts are seized of matters and making decisions in relation to children.  
 
Q Are you saying that it is not the duty of anyone else but courts to look at the 
interests of the child as paramount?  
A What the Children Act requires is that local authorities and it is only - there is 
virtually no reference to any other agencies within the Children Act other than the local 
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authority.  The local authority’s duty is to safeguard and promote the welfare of children 
with the local authority’s administrative area.   
 
Q Fine. 
A It is a distinct difference between that and having a child’s interests as paramount.  
It is recognised as local authorities that they do not just deal with a single child, they have 
responsibilities to a whole range of children and if one child’s interests were regarded as 
paramount they might not have sufficient resources to apply to the safeguarding and 
promotion of the welfare of other children.  There is a distinct difference.  
 
Q I was hoping the next few questions would be completely uncontroversial --- 
A Yes, uncontroversial, yes, but I am a member of the bar. 
 
Q But obviously any questions I put to you ---  
 
THE CHAIRMAN:  It is one lawyer questioning another.  If I could urge you to adopt a 
broad brush in your responses to what Mr Tyson hopes are uncontroversial questions ---  
 
THE WITNESS:  Can I just say that the Children Act introduces as a framework a lead 
agency, which is the local authority’s responsibility for safeguarding and promoting 
welfare of children.  It also has provisions in it which allow that local authority to require 
assistance from other agencies, a very limited number - health and education principally.  
It does not mention police and some of the other agencies that might be important, it is 
mostly health and education.  It depends on the local authority engaging with those 
agencies and requiring them to provide the appropriate assistance.   
 
The guidance Working Together which the government has issued has a statutory status 
for local authorities, but it has no such status for other agencies and depends again on a 
pro-active local authority requiring other agencies to ensure that that guidance works 
effectively and agencies co-operate effectively to safeguard and promote the welfare of 
children.   
 
The weakness of that arrangement was recognised after Victoria Climbié’s case and 
hence the provisions of the Children Act 2004 which require a whole list of agencies not 
mentioned at all in the Children Act, but including also all the health agencies and the 
education agencies, require those agencies in carrying out all of their functions to have 
regard to the need to safeguard and promote the welfare of children.  That was the change 
from the Children Act framework which depended on a pro-active local authority to a 
position where all those agencies named in Section 11 of the Children Act 2004 have a 
responsibility themselves to do all they can to safeguard and promote the welfare of 
children, not wait for the local authority to ask them to do it because that was the 
weakness in the framework.   
 
Q We have had the lecture.  Perhaps I can ask a question now?  
A Yes.  
 
Q The basic framework - and again I would urge you to adopt the guidance of the 
Chair about the broad brush - is that the local authority is in charge, as it were.  You 
would accept that?  
A Yes.  
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Q Other agencies feed in their concerns, but if any decision is going to be made to 
apply for any kind of court order, that has to be fed, in effect, through the local authority?  
A Yes.  
 
Q That the spirit of Working Together is just that, that interagency co-operation is the 
key?  
A Yes.  
 
Q And that the system whereby concerns, however raised, were dealt with was that it 
was ultimately a matter for the local authority to look at all the concerns, assess them, 
investigate them and, if necessary, make various applications to court for care orders, 
supervision orders or the like?  
A Yes.  
 
Q Thank you.  That broad brush structure that I have put to you was the same in 2000 
and the same in 2004 and the same today?   
A No, for the reasons I have just explained.  It was necessary to enact in the Children 
Act 2004 provisions which placed statutory responsibilities on agencies to pro-actively 
concern themselves with child welfare, because that framework under the Children Act, 
which you have just outlined and I outlined, under the Children Act 1989 in its guidance 
had not worked effectively because it depended solely on a pro-active local authority 
when in many instances local authorities were more concerned with saving resources than 
they were with protecting children.  
 
Q But the outline that I have given, as far as this case is concerned and the facts of 
this case as you know about it, were, as it were, if I can put it, the standard ones.  There 
were existing child care proceedings in relation to Child A.  You know that? 
A Yes.   
 
Q And that these matters were seized of in the Family Division of the High Court?  
A Yes.  
 
Q That in order for anybody to see any case papers in the case who is not one of the 
parties, an application has to be made to the court for that individual papers?  
A Yes.  
 
Q And that for anyone to produce a report or have knowledge to produce a report, 
again, leave from the court is required in order for that involvement?  
A I have been involved in cases where people who have known proceedings are 
current who have produced material and sent it into the court hoping that it will be taken 
account of, even though they have not been asked to have any involvement in those 
proceedings.  I am familiar with those types of cases.  Of course, whatever they send in, if 
it is taken into account at all, is up to the judge.  
 
Q Certainly.   
A To the extent that it would be taken into account, it would be in the knowledge that 
whoever who has authored it has not had access to any materials or at least has not had 
access to them with the leave of the court.  
 
Q In this particular case, the involvement of Dr Southall in the court process was one 
that was sanctioned and monitored by court orders?  
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A Yes.  
 
Q The court order in this case was that he was to prepare a document setting out his 
points of concern and give that to Professor David and that they would then discuss that 
document and Professor David would then produce a report on the matter that included 
his dealings with Dr Southall.  That was the basis of the court order.  Are you familiar 
with that?  
A I cannot remember the terms of it.  My recollection is that there was an expectation 
that there would be a meeting involving the child’s solicitor and Professor David and  
Dr Southall.  
 
Q Yes.   
A Which did not in fact take place.  
 
Q Yes, you are right about that, in that subsequently it was amended, by agreement of 
all parties, that the particular meeting to share Dr Southall’s concerns would be with 
Professor David only.  That was with agreement of all the parties in the case.   
A Yes.  I think there was leave granted for the papers in the case to be disclosed to  
Dr Southall.  
 
Q There was no leave granted.   
A I am asking really ---  
 
Q No, I am saying in particular there was no leave granted for him to see the case 
papers.   
A Right.   
 
Q In relation to writing reports for courts, it is right, is it not, and it is under the duties 
of an expert that any limitations in a report should be set out?  
A Yes, sometimes the limitations in the report only become apparent when the author 
of the report is questioned on the material which they have had and so on.  That is part of 
the - perhaps I can put it like this, the cut and thrust of the proceedings very often is to 
seek to identify or to challenge or ---  
 
Q If the author is aware of any limitations, it is his duty whether the report has been 
prepared under the Criminal Proceeding Rules, the Civil Proceeding Rules or the Family 
Proceeding Rules to set out any known limitations in his report?  
A Yes, I think those quite specific requirements which appear in the Rules now are of 
quite recent origin.  I do not think they applied in 2004 in that specific way.   
 
MISS O’ROURKE:  2000.  
 
THE WITNESS:  2000, I am sorry.  Of course, they have been amended to specifically 
deal with the issues and doubts and anxieties of experts.  
 
MR TYSON:  (To the witness) They did then and do now - and I will not burden you with 
the fact that this is a matter upon which Dr Southall was cross-examined upon by me and 
he was taken through the relevant guidance at the time and he accepted that that was in 
the guidance at the time.  
A I suppose I would comment on that that I have experience of a lot of cases in which 
that does not occur.  I would not consider that there should be any complaints to any 
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disciplinary processes because of that failure.   
 
Q But it is a requirement, is it not, to set out any limitations, known limitations, in ---  
A Yes, what I am saying is I think it is much more specifically addressed within rules 
and procedure now than it was at the time in 2000.   
 
Q It was set out in the guidance given, for instance, in a booklet at the time, which 
you were doubtless familiar with, as he was practising there at the time, that there was a 
document produced by Mr Justice Wall, of I think this circuit, which set out those kind of 
duties?  
A Yes, what was the date of that?   
 
Q The date of the document by Mr Justice Wall, if you can just give me a moment - it 
was certainly accepted by Dr Southall at his hearing as covering the guidance and the 
nature of his report at the time?  
A Mmm.  
 
Q I think - and I will be corrected if I am wrong - that when I put these matters to  
Dr Southall at the time he accepted that it was good guidance for expert witnesses?  
A Yes.  When I spoke earlier about the change of emphasis, I think what would more 
commonly happen now is that when experts are instructed, they are referred quite 
specifically to those areas of guidance and the requirements of the rules and so on.  That 
would be unlikely to have occurred, in my experience, in 2000.  
 
Q The fact remains that there was guidance that Dr Southall accepted was good 
guidance and included factors that any limitations in a report had to be set out on the face 
of the report?  
A Yes.  
 
MR TYSON:  Thank you.   
 
THE CHAIRMAN:  Mr Tyson, I note that we have hit the magic hour of one o’clock.  If 
you have a substantial amount to go, perhaps we should take our break now.  If, however, 
it is a short amount of time you might prefer to finish now.  It is a matter for you.  
 
MR TYSON:  My questions are short but I am having problems getting the answers out 
in a short form.  
 
THE CHAIRMAN:  I am afraid that is an occupational hazard.  We will break now.  
Ladies and gentlemen, I have already had an indication from the members of the Panel 
that, given the fact that we have lost rather a lot of time this morning, they would be 
willing to shorten the lunch break to half an hour instead of the usual hour.  The Panel 
Secretary and Legal Assessor have given me a similar indication.  Do the parties have any 
view?   
 
MISS O’ROURKE:  Sir, I am not sure whether it is going to benefit us, for this reason:  
sadly, in the light of what was being said to me after your determination at quarter-to 
eleven, that we were going to have further legal argument and the need for a further 
determination, Dr Crawford, who was about to jump in her car and make a three hour 
drive from Lincoln to be here, was then cancelled on the basis that Mr Tyson indicated he 
was going to require a determination.  The discussion with your learned Legal Assessor 
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led everyone to believe that was the case.  I indicated that in those circumstances I was 
not going to let Dr Crawford get in her car, having already come here once.   
 
THE CHAIRMAN:  Can we cut to the options?   
 
MISS O’ROURKE:  Sir, let me just tell you what the options are and what the logistics 
are.  It is this witness is to finish.  Dr Davis is here.  Obviously the length of this witness 
to finish, because it includes questions from Mr Tyson, Panel questions, if any, potential 
re-examination from me, so it is hard to predict at this stage what time he will finish.  
Then it is Dr Davis.  Again, we do not know how long he is going to take.  This witness 
has taken over an hour so far.  Dr Davis, I would anticipate, may be slightly longer since 
he is a paediatrician and may take an hour and a half.   
 
The end result is that may take us, allowing afternoon tea breaks and whatever else, to 
possibly four o’clock.  I have Dr Williams coming first thing in the morning and 
hopefully Dr Mok attending by video link, if we can get that arranged.  She stayed all day 
yesterday in the hope that she could get heard and then had to fly back to Edinburgh.  She 
cannot fly back down again, but the hope is that we can arrange a video link.   
 
If we got to four o’clock today the only option I would have would be to start to put my 
client in the witness box, but I would then have to interpose, tomorrow morning,  
Dr Williams and Dr Mok and I would be very reluctant to put Dr Southall into the witness 
box at four o’clock at the end of a day when he has been here since nine to give important 
evidence.  The reality is taking a half an hour lunch break may not assist us because I 
only have this witness to finish ---  
 
THE CHAIRMAN:  But it is unlikely to do us any harm.  In the event that we did not 
reach that happy point at four o’clock, then it gives us some leeway.  
 
MISS O’ROURKE:  It gives us some leeway, sir, but can I just make this point?   
 
THE CHAIRMAN:  Yes. 
 
MISS O’ROURKE:  It would not be my preference, or indeed wish, to put Dr Southall in 
the witness box and then to have to interpose two witnesses tomorrow to leave me unable 
to talk to Dr Southall and then to have to call him again after.  My preference would be 
that we finish whatever witnesses we are at this afternoon, then I have Williams and Mok 
immediately, then I put Dr Southall in the witness box tomorrow, sometime mid-morning 
or whatever.  It may well be that he is giving his evidence for the rest of the day.  
I certainly anticipate that his evidence in-chief is going to be, I would guess, an hour/an 
hour and a half.  I imagine the Panel are going to have questions to ask in the light of 
what you said in the determination.  I am absolutely sure that Mr Tyson will have 
questions to ask him on the basis of the previous history.   
 
THE CHAIRMAN:  Your point is well understood.  I am being passed a note with the 
question can Dr Crawford be called now?   
 
MS ATKINSON:  I was just wondering if it was possible if a call went out to  
Dr Crawford now, if it would be possible to hear her late afternoon.  
 
MISS O’ROURKE:  She is three and a half hours away.  We can try.   
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MS ATKINSON:  Three and a half hours away, so she would be here by 4.30.  If we are 
considering sitting until later, it would seem to me to be ---  
 
MISS O’ROURKE:  I do not think we will get Dr Mok by video today.  I think she had 
other arrangements for today and today was impossible for her.  She stayed yesterday 
until quarter-to four, but obviously it was not possible to get her on yesterday.   
 
THE CHAIRMAN:  We well understand that you would not wish to interpose Dr 
Southall and I would not suggest it.  Having said that, the desirability of dealing with as 
many witnesses as possible in the time available to us ---  
 
MISS O’ROURKE:  We have been trying.  The logistics have been a nightmare.  These 
are all busy paediatricians who are asking others to cover their clinical commitments.  We 
will go and make the enquiries as soon as possible and see the best we can do.  
 
THE CHAIRMAN:  We will work on the basis for now that we will take the shorter 
lunch break because the worse that can happen is that we end up breaking earlier this 
afternoon.  By so doing, if you have a positive response to your telephone call, it may be 
that we would be able to fit Dr Crawford in if we were to sit a little later today.  Mr 
Tyson.  
 
MR TYSON:  It is just an observation, sir, that the true nightmare would be if the case 
went over and Dr Southall was part heard in his evidence.   
 
THE CHAIRMAN:  Yes, well understood.  I am also reminded that I have quite wrongly 
and unfairly neglected in all of this to consider the stenographer.  Would it be acceptable 
to you, madam, to return after half an hour?  I have a non-verbal response which was 
positive, so I thank you for that.  We will work on the basis now that we will take half an 
hour and we will review our position on our return.   
 

(The Panel adjourned for lunch) 
 
MISS O’ROURKE:  Sir, sorry to keep you waiting.  We have been trying to sort out 
logistical nightmares.  Can I therefore raise something now because we are trying to book 
plane tickets, we are trying to move paediatricians around the country.  I have my 
instructing solicitor’s secretary having a panic about cancelling plane tickets, changing 
them and arranging times.   
 
Sir, as I understand it, the position is Dr Crawford cannot get back here this afternoon and 
now, as a result of earlier telephone calls, has made other arrangements.  She can attend 
by video link tomorrow.  She is only available from 11.30 and apparently she needs to 
have a secretary with her to work the video at the hospital and something else to be done. 
 It appears that it has been arranged with GMC Adjudication that it may be, in terms of 
having availability of a video and sorting it out and whatever else, that it may be some 
time around one o’clock, as I understand it.  It has to be double checked, that the video 
will work this end and that end and she will have someone with her that can help them do 
it.   
 
Dr Mok, unfortunately, cannot do tomorrow at all.  The indication was given to us earlier 
that the Panel may be sitting on Saturday.  Questions were asked of her as to whether she 
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could attend here on Saturday and she has indicated that she can, albeit reluctantly.   
 
My understanding is Mr Tyson has now indicated, where previously he had not been sure 
whether he could make Saturday, he can.  Sir, I am very reluctant because I have two sets 
of case papers to read on Saturday for case conferences in Glasgow on Monday and 
Tuesday, but I have no choice.  If everybody else can make it and we are going part 
heard, I will just have to find other hours in the night to do my work.   
 
Sir, the position is that on the basis that we understand that the Panel are prepared to sit 
Saturday, we would like now to make arrangements for Dr Mok to fly down to 
Manchester.  We do not want to do so unless we know that that is the situation, that 
Saturday is now the date, that a room will be available, the Panel and Legal Assessor will 
be available, Mr Tyson will be available and we can now put the call in and book her yet 
another plane ticket.  Then the question is:  if so, for what time?   
 
THE CHAIRMAN:  I will clarify as best I can.  First of all, the issue of weekend sittings 
are always something that Panels try to avoid.  We all have lives outside of our work 
here. Indeed, many of us, like you, Miss O’Rourke, also have a further professional life 
on the Monday which requires us to use part of our weekend for work purposes.  I know 
that that is true of more than one member of the Panel on this occasion.   
 
Nevertheless, because we are aware of the likelihood of extreme difficulties in all parties 
being able to get back within sensible timescales, we have, as a Panel, opened ourselves 
to the possibility of working on or in part of weekends, if that will assist the situation.   
 
With regards to this Saturday, it seems particularly appropriate because it would not be  
a day in isolation, it would be a slightly longer week and that must be to everyone’s 
advantage.   
 
What we understand is that the building is open for us on the Saturday and that a room is 
available, this very room.  I understand that it would be possible, should we collectively 
agree that it is the way we would like to go, that we could start slightly earlier than usual 
and commence at nine o’clock on Saturday.  This would have the advantage that we 
would have the potential to finish slightly earlier on Saturday.  I know there is at least one 
person who has considerable travel difficulties and if we were to finish at about 4.30 
instead of five, it would greatly ease that person’s difficulties.   
 
It is a matter really for the collection of individuals in this room today to indicate whether 
a change from the usual 9.30 to five to nine until 4.30 would be something that they 
would wish us to go for.  Does anybody have any view on that?   
 
MISS O’ROURKE:  Sir, the first problem is Dr Mok is in Edinburgh.  We have to get her 
here, which means we have to get her on a plane on Saturday morning.  We do not know 
yet at what time she can get the first flight, get here and be in the building.  It may be nine 
is slightly pushing it for her and it may be that 9.30 is going to be easier for her to be 
here.   
Sir, I would certainly echo not sitting beyond 4.30 on a Saturday because everyone has 
logistical difficulties.  Apart from anything else, by then we will have done a full six day 
week.  I do not see the half an hour being here or there.   
 
Sir, can we find out what is the first flight we can get her on, because we would rather get 
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her on as the first witness and gone.  We are still going to have problems in terms of how 
Dr Southall’s evidence is dealt with.  As I anticipate, it may well be she has to be 
interposed into his evidence come what may.  If there is no choice about that, there really 
is no choice.  It is regrettable but it has to happen.  
 
THE CHAIRMAN:  Can I observe also that whilst it is always desirable that witnesses 
appear in person, these Panels are well used to dealing with witnesses either by video link 
or even telephone link.  That is particularly less of a problem when one is dealing with an 
expert witness rather than a witness as to fact.  I am not making a suggestion any way, 
other than to indicate that we do have, in putting together the best strategy for how you 
wish to call your witnesses, a number of opportunities available to us, albeit always 
against the backdrop that a witness in person is the ideal way to proceed.  
 
MISS O’ROURKE:  Sir, I think the position is Dr Crawford will be by video link because 
there is no other logistical answer to it.  It will be some time after 11.30 morning.  That 
will fit with the fact that Dr Williams is coming for 9.30 and therefore his evidence 
should be concluded, a coffee break taken place and the equipment checked and 
whatever, and then that happens.   
 
The position as far as Dr Mok is concerned, because she cannot make tomorrow in any 
event, then on Saturday it may be more of a logistical nightmare for her to be arranging a 
video link at a teaching hospital and technicians to do it.  It may actually be just as easy 
for her to come in person.  I think she has a preference to come in person despite the 
journey, and I think my client has a preference that she is here in person, not being a big 
fan of video link evidence, for various reasons that I do not need to go into but 
understood by some in this room.   
 
Sir, I think the position is that although I welcome that recommendation, she has 
indicated she is prepared to jump on a plane.  It is just a question now of working out 
between British Airways and British Midland who can get her here on Saturday morning 
and at what time.   
 
THE CHAIRMAN:  If I understand then, the suggestion is that we would have  
Dr Williams tomorrow morning to start.  We would expect, at around one o’clock, to 
have the potential ---  
 
MISS O’ROURKE:  If it can be earlier, sir, I would hope it could be earlier.  My 
understanding is she is available from 11.30 but she has to sort a secretary and we have to 
sort a video link here.  I would rather not have a hiatus of an hour and a half in the middle 
of the day and I do not really want to stick Dr Southall in the witness box to give half an 
hour/45 minutes of evidence and then have to bring her on board.   
 
I would have a preference therefore that if she can do 11.30 or 11.45, that that is it.   
I cannot think that Dr Williams is going to be more than an hour or an hour and a half.  
Although, again, I am to an extent in my learned friend’s hands as to quite how 
extensively he cross-examines him on bias.   
 
Sir, I would hope, therefore, that maybe we can do 11.30 or twelve.  If it has to be one, it 
has to be one.  Then the problem would be that at 2.30, if it is one o’clock, perhaps 
because we have taken an early lunch between twelve and one to accommodate her at 
one, then I would start Dr Southall giving his evidence.  He would then obviously, more 
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likely than not, go part heard over tomorrow evening.  We would then, nonetheless, 
interpose  
Dr Mok.  It may be that the way we do it is he does his evidence in-chief, we then stop,  
Dr Mok then gives evidence first thing Saturday morning.  He then starts his 
cross-examination and, hopefully, by the end of the day on Saturday, we have concluded 
his evidence.  Sir, hopefully that will not be any later than 4.30, taking into account 
everybody’s movements.   
 
THE CHAIRMAN:  That sounds very reasonable.  Mr Tyson, do you have any 
observations?   
 
MR TYSON:  I have no personal observations.  Mrs Tyson does!   
 
THE CHAIRMAN:  I am sure that can be said of the better halves of many of us in this 
room.  
 
MR TYSON:  I will be here on Saturday.   
 
THE CHAIRMAN:  Thank you very much indeed.  Very well.  We will take up where we 
left off before the lunch break.   
 
MR TYSON:  Mr Spicer, I am going to ask you a number of matters arising out of the 
evidence that you gave us before lunch.  The first bit of evidence I want to ask you about 
is this:  when you said that recent government guidance, Working Together, 
decision-makers need to sort out a jigsaw.  The old Working Together, extant at the time 
of the procedures that Dr Southall was involved with, that Working Together involved 
jigsaw sort ---  
A Oh yes, I do not think --- 
 
Q There is nothing new about local authorities --- 
A No, I think I mentioned it in the context of being necessary to take account of 
everything, not just rely on a small area.  That has been a feature of the guidance from the 
1970s.   
 
Q Secondly, you were asked some questions about precipitate and you indicated that 
delay can be serious.  In this case, going on to this case, Mrs Clark had been convicted in 
November 1999.  Her appeal was extant.  There were existing care proceedings relating 
to Child A which were in train.  That is all right, is it not?  That is all correct that I have 
said?  
A Yes.  
 
Q The issue to precipitate, as found by the Panel, was that what was required before 
Dr Southall contacted the appropriate agencies was that he made a telephone call to the 
Acting Medical Director.  There is nothing in the facts of this case that would prevent that 
happening and still appropriate measures taken after a call and after permission, is there?  
A No, but of course Dr Southall would not be aware of where the surviving Clark 
child was residing or who was caring for him.  I think if anything had happened to the 
Clark child, we would not be here, would we?  If something had happened then these 
actions would not have been criticised, would they?  If there had been a delay in him 
actually telling the authorities, then he would still have been subject to criticism, would 
he not?   
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Q I am talking about a delay of two days.   
A My experience in child protection cases tells me that hours or even minutes can be 
crucial sometimes.  As far as I am aware, he had no idea what the care arrangements were 
for - I am not criticising the decision of the Panel.  I have to accept the decision of the 
Panel.  What I am trying to address is the seriousness of it in the scheme of things.  What 
would have likely have happened?  The Medical Director would have said, “Yes, you 
must of course tell them about your view”.   
 
Q That would not have taken very long, would it, in the scheme of things?  
A I do not know what the position was with the Medical Director.  I am just saying 
that had there been a delay and the Clark child had suffered some injury, then probably he 
would not have been criticised, but he may well have been for not getting on with it, 
would he not?   
 
Q I am going to look at this in reality.  It was not a flood of paediatricians who 
watched that programme who immediately took action, was it?  There was one 
paediatrician ---  
A There were a number who have made it clear that they shared the anxieties and ---  
 
Q None of them contacted anybody in authority in relation to this child, did they?   
A I know two who have invited the GMC to discipline them for failing to --- 
 
Q I see where you are coming from. 
A Because, you know, stressing the point.   
 
Q You were asked some questions about 0-18.  I do not know whether the copies that 
were promised to us are available because I would like to put it in evidence.   
 
MISS O’ROURKE:  Yes, they are here.   
 
THE CHAIRMAN:  I had intended to call that exhibit D7, but if you wish it to be a C 
exhibit ... 
 
MR TYSON:  It matters not. 
 
THE CHAIRMAN:  It was initially put to us as a defence document, so I think we will 
take it in as a defence document, which makes it to be marked D7.  (Same handed to the 
Panel) 
 
MR TYSON:  Mr Spicer, I am told that the picture on the front is much better in its 
original colour.  I do not know whether you have had an opportunity of looking at the 
extracts which have been presented as that document by Dr Southall’s lawyers?  It takes 
us from 56-63.  
A Yes.  
 
Q I am going to ask you one or two questions about it.  Would you like a moment to 
read those paragraphs?   
A Yes.  (Pause)  
 
Q My understanding - but I will be corrected if I am wrong - is this is a document 
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produced by the General Medical Council in November 2007?   
A Yes.  
 
Q Can I ask you, please, to look at the last few lines of paragraph 60, which reads:  
 

“You will be able to justify raising a concern, even if it turns out to 
be groundless, if you have done so honestly, promptly, on the basis 
of reasonable belief, and through the appropriate channels.”   

A Yes.  
 
Q Can you hold that open and then go back to page C3, please, at page 7 of the 
determination?  
A Sorry, which page?   
 
Q It is page 7.   
A Yes.  
 
Q You can see about the fourth little paragraph that is all by itself that:   
 

“The Committee also accept that the nature of child protection is 
such that sometimes concerns are raised which prove to be 
unfounded.  However, despite this, there is a duty of care to raise 
such concerns in order to ensure the protection of children.”   

 
The point I wish to put to you is that the position in 2000, 2004 and 2007 is essentially 
exactly the same, is it not?  
A No, it was not in the formal guidance.   
 
Q I am aware that it was not in formal guidance ---  
A That is why it was necessary for the GMC to issue the guidance in 2007.  
 
Q The position as far as the PCC was concerned in 2004 was that they fully 
understood that which is put in the bottom of paragraph 60 in the 2007 guidance, is it not?  
A Which paragraph?  Sorry, could you remind me which part of the decision you are 
referring me to?   
 
Q Yes.  Page 7 of C3.  The three line passage that says:   
 

“The Committee also accept that the nature of child protection is 
such that sometimes concerns are raised which prove to be 
unfounded.  However, despite this, there is a duty of care to raise 
such concerns in order to ensure the protection of children.”   

A Yes.  
 
Q The question I ask you:  is it not right that the Panel’s understanding of the position 
in 2004, nothing significant has changed, as is shown by the last few lines of paragraph 
60 of the guidance?  
A I think I referred to the 0-18 guidance as an indication of how the environment and 
the expectations had changed since 2000.   
 
Q I am afraid I am not understanding your answer, Mr Spicer.  The question is  
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simple --- 
A I think I was referring to it in the context of a different environment and climate of 
expectation generally.  I think this paragraph that I have been referred to in the decision is 
specifically relating to consultant paediatricians.  I think my comments were in the 
context of explaining how the situation had changed because now all doctors were 
expected - I was giving it as an example, as I recall.  All doctors are expected to take an 
interest in safeguarding the welfare of children.  
 
Q I will make it more specific.  Doctors in the position of Dr Southall in 2000, 2004, 
the Committee’s understanding, as set out in their determination, is exactly the same, 
broadly, as the guidance in paragraph 60 of the 2007 guidance, is it not?  
A I think they have clearly taken the view - which they are entitled to and I am not 
trying to obviously go behind it - that he was acting as a consultant paediatrician for the 
Trust.  I have already expressed my uncertainty about that position, but it is not relevant 
to the decision which the Fitness to Practise Panel made.  My point about mentioning the 
guidance was that, whether or not you are employed by a Trust, whether or not you are 
employed as a paediatrician, the change that has occurred is that all doctors, in whatever 
context they practise, are now obliged to have regard to the welfare of children and their 
safeguarding.  
 
Q I thought it was a simple question and I thought it was going to get a yes or no 
answer.  I will start again.   
 
THE CHAIRMAN:  Mr Tyson, I am ---  
 
MR TYSON:  I have made the point. 
 
THE CHAIRMAN:  You have made the point.  The Panel have the point.   
 
MISS O’ROURKE:  Sir, more than that, it is simply not a question.  It is a matter for 
argument.  I am afraid the words at the end of paragraph 60 are not the same as the words 
in the Panel’s determination.  That is a matter for submissions which I will deal with in 
due course.  
 
THE CHAIRMAN:  We look forward to that, Miss O’Rourke.  Can we move on, please? 
  
 
MR TYSON:  My learned friend will doubtless remember the question was broadly the 
same.  (To the witness) Paragraph 61:   
 

“Your first concern must be the safety of children and young people. 
 You must inform an appropriate person or authority promptly of 
any reasonable concern that children or young people are at risk of 
abuse or neglect, when that is in the child’s best interests or 
necessary to protect other children or young people.  You must be 
able to justify a decision not to share such a concern, having taken 
advice from a named or designated doctor for child protection or an 
experienced colleague, or a defence or professional body.  You 
should record your concerns, discussions and reasons for not sharing 
information in those circumstances.” 
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Just dealing with the first sentence:   
 

“Your first concern must be the safety of children and young people. 
 You must inform an appropriate person ... promptly of any 
reasonable concern ...” 

 
Dealing with that, that is precisely the point that the Panel had, is it not, when they made 
their determination?   
A I think again I was referring to the 0-18 guidance in the context of the change in the 
environment generally.  I think I recall I made some emphasis on the change from doctors 
having to justify sharing information to doctors having to justify not sharing information. 
 That was my reference specifically.   
 
Q Perhaps now you have made your point you can answer my question.  My question 
was that the first sentence in paragraph 61 relating to the duty to inform because your first 
concerns of the safety of young people, that is the point that the Panel was setting out, 
was it not, on page 7 of their 2004 determination?  
A Yes.  
 
MR TYSON:  Thank you.  I have no further questions arising out of that document.   
 
THE CHAIRMAN:  Thank you very much, Mr Tyson.   
 
MR TYSON:  Arising out of that document.   
 
THE CHAIRMAN:  I beg your pardon.  I was precipitate on that occasion!   
 
MR TYSON:  (To the witness) You further made a point that something that happened 
that was new was that doctors had different obligations under what used to be called  
I think Part 8 Reviews and now are called serious case reviews?   
A Yes.  
 
Q Which is a multi-agency look at if something has gone seriously wrong after the 
event to see whether lessons can be learned.  Am I right so far?  
A I would have always said they had obligations to co-operate with the process.  It 
was not clear within the guidance from the GMC.  
 
Q The guidance that the GMC dealt with, the duties of doctors in Part 8 Reviews, 
which is nothing to do with this kind of case that we are dealing with today at all, is it?   
A I was giving it as an example of how the expectations on doctors needed to be 
clarified, hence the issuing of the guidance.   
 
Q You have not answered my question.  It has nothing to do with the circumstances 
we are involved with in this case at all, is it?  
A No, fortunately.   
 
Q You were talking about feeding matters into the child protection system and you 
answered questions about the opinion of anybody would be you would expect it to be 
tested and challenged.  I think you used the words, or my learned friend used the words, 
about checks and balances?  
A Yes.  
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Q The situation of information being fed into the system, if I can put it there, and 
checked, there is nothing changed between 2000, 2004 and now, has there?  
A No.  
 
Q The point you made by the fact that it was up to the local authority to make a 
decision whether to take a matter forward for a court to decide and ultimately a court 
deciding and they may or may not accept the local authority’s case, they may or may not 
accept any expert evidence in the case from any party, or they may or may not accept the 
guardian’s case, or they may or may not accept the parent’s case, that has not changed, 
has it, between 2000, 2004 and 2007?  
A No, I think - well, there has been a change in the sense that the judges who are 
dealing with these cases have been, particularly recently, at some pains to emphasise that 
the responsibility for decision-making is not the expert’s, it is theirs.  That is again a 
change of emphasis.  
 
Q It has always been the case, has it not, that judges have frequently over the years 
rejected expert evidence called by one or another party?  
A Yes, it has been the case.  I am saying in this area of practice and law there has 
been a determination over the last year or two for the Family Division judges to stress 
where the responsibility for the decision-making lies.  
 
Q But that has been always been the case, has it not?  That the final decision has to be 
made by a judge?  
A Yes.  
 
Q Thank you.  You indicated, when straying slightly off piste about matters relating to 
fitness to practise, about your role as a potential instructing solicitor of Dr Southall.  You 
indicated that if a member of your staff wanted to instruct Dr Southall after some nine 
years without any child protection practice, that you would wish some reassurance, if  
I can put it that way.  I am not using your words, I am using mine.   
A Yes.  
 
Q What kind of reassurance would you be looking for in terms of training, 
monitoring, peer reviewing or the like before you felt that he was someone that your local 
authority could instruct in a child protection case?  
A What I would expect my staff to do, sir, is, as they would with for example a newly 
qualified medical practitioner, is enquire about the extent of their current knowledge in 
relation to the area that they are being asked to contribute to.   
 
I think with Dr Southall you are not dealing with somebody who is newly qualified but, 
inevitably, because he has not been permitted to practise, you would enquire about the 
extent to which he has kept himself up-to-date with developments.  That would be 
common sense.  He would certainly face that in cross-examination from any opponents in 
any proceedings that he became involved in, so it would be sensible to enquire into that 
before involving him.  
 
Q I could not agree more.  The nature of the enquiries, you say kept up-to-date with 
developments.  Exploring that for a moment.  Would you expect the development to 
include keeping up-to-date with peer review journals?  
A I think so.  I think probably we would take advice from other paediatricians, rather 
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than form a view about that ourselves.   
 
Q The kind of things as whether since his return to practice in this field after some 
nine years whether he had returned to practice under some sort of mentoring or peer 
reviewing of what had been taking place since his return to practice.  Are these the kind 
of areas you would wish to be reassured about? 
A I do not know - because I have not asked him and I have not had any engagement 
with him - what he has been doing in terms of practice.  In fact, you cannot, in reality, 
divorce yourself entirely from child protection issues in practice as a paediatrician or any 
other doctor.   
 
The issue, it seemed to me, was that the restrictions he has currently been under is that he 
is not to work the case as a child protection case.  If he were to identify suspicions, he has 
had to pass them to another paediatrician or another professional.   
 
It is not as if he has not been in practice and he has not been working with children.  
I hesitate to sort of put a checklist of things that I would want my staff to enquire about.  
I think we would probably take advice, as we would with anyone else who has not been 
recently involved directly in the practice, about what it would be reasonable to expect.  
 
Q One final area that I want to ask you about is are you a member of an organisation 
called PACA?  
A No.  I am aware of the organisation.  It is an association of paediatricians and I have 
had some contact with them.  As you will see from my biographical details, I do have a 
certain reputation in the field and I am approached by all sorts of organisations, 
particularly in their embryonic stage, for some assistance and some help:  health visitors, 
child protection, Association of Nurses, for example.  I am similarly copied into their 
circulation of e-mails.   
 
Q I asked a simple question and I got a straight answer, so I am not ---  
A As with all the questions, there is a purpose in asking it, is there not?  I assume that 
the purpose in asking it is to suggest that I have some close association with this 
Association.  I have not got any close association with that Association that I have with 
many others, as distinct from BASPCAN, the British Association, where I am the Chair 
of the Association.  
 
Q I think it is better to wait for the answers rather than anticipate the question.  The 
second question I was going to ask you in this area is have you yourself gone into print 
about the issues of paediatricians or leading paediatricians coming up before the General 
Medical Council?  
A I have written on that, yes, on the anxieties that paediatricians feel about 
involvement in paediatric work, in child protection work.  
 
Q You have written about it?  
A I have written.  I cannot recall whether anything has been published.  Yes, one of 
my articles was published in the Journal for Reporting Officers and Guardians Ad Litem. 
That was a commentary on all the high profile child death cases.  
 
Q Can you give me an indication of the date of that publication?  
A It followed a presentation I made to the annual conference.  I would imagine it was 
about four years ago.   
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Q You do not know who publishes that particular journal, do you?  
A No.  I was reluctant to write the article.  I was put under a lot of pressure, I am 
afraid.  It is the Journal of the Association of Guardians Ad Litem and Reporting Officers. 
  
Q The last question in this area that I was going to ask, which you rather anticipated:  
have you spoken at any public meeting or a meeting of any association about the 
difficulties, to use the word neutrally, that high profile paediatricians are coming up with 
the GMC?  
A Not specifically with difficulties before the GMC, although that is in isolation.  
I have presented papers on the problems which are resulting from paediatricians being 
reluctant to engage in child protection work, which is well documented elsewhere.  
Usually my presentations are coupled with advice on how to practise in order to avoid 
any difficulties.  
 
Q I am not asking about that area, I understand that.  Perhaps I should have made 
myself clearer.  Have you presented any papers that are critical of the GMC’s actions in 
relation to high profile paediatricians in their relationship with the GMC?  
A I think they have been more factually stating what has occurred rather than 
presenting them in a critical way.   
 
MR TYSON:  Thank you very much.   
 
THE CHAIRMAN:  Miss O’Rourke.  
 
MISS O’ROURKE:  Sir, I have no re-examination.  
 
THE CHAIRMAN:  Mr Spicer, as you may be aware, it is now open to members of the 
Panel, should they have any questions, to put them to you.   
 

Questioned by THE PANEL 
 

MS ATKINSON:  Mr Spicer, you have mentioned that you teach paediatricians on how 
their opinions should be expressed in drawing up reports.  
A Yes.  
 
Q I wonder, bearing that in mind and bearing also in mind that certainly the current 
advice is that always, I think you said, do not withhold strength of expression of opinion?  
A Yes.  
 
Q In that context - and that is a “now” context, do not withhold strength of expression 
of opinion - could you just look in C3?  The position that was taken by Dr Southall when 
he was talking about his view of the situation following the Dispatches interview with  
Mr Clark.  I am just drawing your attention to:   
 

“... it was extremely likely if not certain that Mr Clark had 
suffocated Christopher ...   
 
... you remained convinced ... that Child A was unsafe in the hands 
of Mr Clark.”   
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The expression that it was approaching certainty that there was no doubt that he might  
- given your teaching of paediatricians today and given that advice, “Do not withhold on 
the strength of expression of opinion”, would you think that was a legitimate expression 
or did it go too far?  
A I think that different people would take a different approach to that, would they 
not?  I suppose what I was trying to emphasise really was that whatever the strength of 
the opinion, it should be investigated to find out the basis on which it is being expressed.  
What would be the likely consequences of an opinion expressed in those terms?  Is it 
going to mislead, I suppose is one question.  Is it likely that people will be misled?  What 
I am saying is that my experience of the operation of these processes - either before you 
get to court proceedings or within court proceedings - is that such an expression of 
judgment would be tested and challenged and teased, the basis on which it had been 
formed would be teased out.  If it is a frail formation of judgment then that will become 
apparent.   
 
Q That is not quite what I asked.  What I asked was that you work in training 
paediatricians about how their opinions should be expressed in reports.  Looking at how 
Dr Southall’s opinion was expressed on that occasion, even with the current guidance 
“Do not hold back”, do you think he went too far or not?  Based on the research he had 
done and the fact that he had seen the Dispatches interview with Mr Clerk, do you think 
his - for want of a better word, perhaps was intemperate?  Went too far?  If you were 
talking to paediatricians and looking at this example, would you think this was a very 
good way to go?   
A The training I give to paediatricians is, to some extent, on the basis of the process of 
reaching sound judgments and evidencing the reaching of those sound judgments.  I think 
in my statement I referred to the fact that some of my material had been included last year 
in ministers’ joint letters to paediatricians, trying to encourage them to engage themselves 
in child protection work.   
 
I would start from a position of there needs to be some clear - sound judgments are 
formed making clear the basis on which those judgments have been formed.  If it is clear 
to the people who are receiving the opinion what has been taken into account informing 
their judgments, then I suppose what I am saying is whatever the strength in which it is 
expressed it is going to be evident that it is within that context.   
 
My own view would be I would prefer that a professional, whether it is a paediatrician or 
any other person in practice, were to be intemperate in the expression of their view than 
to not forcibly put a view which they held genuinely very strongly.   
 
I acknowledge that the Panel - and I was not there, I did not hear how the evidence came 
out, I did not see how witnesses conducted themselves and so on - I acknowledge that the 
Panel found that that was a way in which it should not have been expressed.  I have to 
acknowledge that.   
 
I would approach it on the basis of what was the likelihood that anybody was going to be 
misled by that.  I think the likelihood is very, very, very low indeed, which is why I am 
approaching it on the basis of seriousness rather than a finding that it was the wrong thing 
to have done.   
 
In fact, my view on that is shared by the local authority solicitor with the conduct of the 
case, Rupert Sewards, who, in a letter of testimonial supporting Dr Southall, made it clear 
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that in his view Dr Southall’s intervention was helpful.  
 
MR TYSON:  It is not a letter of testimonial that was produced in the testimonials at the 
hearing.   
 
THE WITNESS:  I understood it was written by Mr Sewards in order to support  
Dr Southall.  It was the local authority solicitor with the conduct of the care proceedings 
case and his view was that the likelihood of anything misleading occurring in the course 
of the case was minuscule.   
 
MS ATKINSON:  I take it from your answer that you do think that the way it was put, the 
degree of certainty, is absolutely within the terms of what you think is the appropriate 
way for a professional to put forward advice in a report and you would ---  
A Yes, but I would expect it to be put in the context of what would have been taken 
into account in forming that judgment, yes.  I think in my statement I referred to certain 
circumstances in which some - I think I have mentioned particularly general practitioners 
and adult psychiatry, but it is not those areas alone - where there is a reluctance or a 
tendency, let me put it like that, to be very supportive of those which they see as their 
patients.  They will often use, within the context of these issues, expressions like being 
certain that their patient would never do anything which has been suspected.  That does 
not result in any complaints.  It results in a careful - “Well, you say certain, but of course 
you do not know about this, do you?  Would you change your view now you have had a 
look at this?”  Sometimes they change their views, sometimes they do not.  They do use 
words like certain, which, with a very meticulous legal analysis, one might be critical of.   
 
Q That is just my point.  Whatever people do, you are a person that is instructing how 
paediatricians should write reports.  Did you advise them to say certain - where certainty  
- one could say that all medicine is not certain, it is not an exact science.  Do you advise 
them to talk with degrees of certainty or degrees of ---  
A No, I do not.  I advise them to be more cautious about expressing opinions of 
certainty.   
 
DR LINTON:  I think my question really follows on from what Ms Atkinson was asking 
you.  It relates to the document C3 on page 3, the part at 7(c).  Again, in your teaching of 
doctors who are involved in child protection work, having identified a concern about a 
child at risk, I wonder how you would expect a doctor whom you were teaching to go on 
and extrapolate from that to form the sort of conclusion that was in the report implying 
that Mr Clark was responsible for the deaths of the two children.  Would you advise 
doctors whom you were teaching to extrapolate from what they knew to an area of 
conjecture like that?  
A No, I think I would encourage them.  Of course, my approach in this has been 
coloured by some of the events which have occurred in relation to number of 
paediatricians and some of the proceedings.  I would encourage them to consider - and 
indeed the courts have recently been encouraging this more and more - rather than have 
from an expert witness the answer, as it were, which is the responsibility of the court, or 
before the court the local authority, what they ask for is the differential diagnosis.  That is 
quite a new approach.   
 
I encourage doctors now not just to say what their opinion is but to say what the range of 
opinions would be within the body of reasonable opinion, and why each of those is 
considered to be appropriate to include in the range of reasonable causes for example and 
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why some would be discounted and the reasons why they would be discounted.  In other 
words, I would be encouraging experts to take the decision-maker through the process of 
differential diagnosis.  That is quite a recent development.  That encouragement is quite a 
recent development.  It is a response to the position, I suppose, which was unsatisfactory, 
was that opinions did tend to be expressed in isolation of the alternatives and other 
options.  That is a relatively recent insistence from the courts, which of course one then 
has to follow in practice.   
 
THE CHAIRMAN:  Any there any questions arising out of the Panel’s questions?   
 
MR TYSON:  Just one in relation to the issue arising out of Dr Linton’s question.   
 

Further cross-examined by MR TYSON 
 
Q You said it is relatively recently that ranges of opinion should be put in reports.  It 
is embedded into the Civil Procedure Rules, is it not, which have been going for quite 
some time, since 1999?  In 1999, the Civil Procedure Rules said - and this is Rule 2.6 
from 1999:   
 

“Where there is a range of opinion on the matters dealt with in the 
report – 
 
(a)  summarise the range of opinion, and  
 
(b)  give reasons for his own opinion.”   

 
That has been the rule for experts since 1999, so there is nothing new about that, is there?  
A No, but it has not been the practice, hence the insistence, particularly during 2007 
with judges such as Mr Justice Ryder and Mr Justice Charles in encouraging an approach 
which is more, as I say, giving to the courts the differential diagnosis rather than the 
opinion.   
 
Q Yes, I fully understand that Family Division judges are reminding experts of their 
duties, but the duty has been there since at least 1999 and probably earlier in a case called 
The Ikarian Reefer, which I think is between the rules?  
A Yes, I think there has been - as often what happens in practice does not match 
exactly what is required by the rules and courts tolerate that and collude with it to the 
same extent as practitioners, and then there is an identified need to be insisting on the 
matters being dealt with appropriately.  
 
Q That is the point.  There was a rule?  
A Yes.  
 
MR TYSON:  Thank you.   
 
THE CHAIRMAN:  Thank you, Mr Tyson.  Mr Spicer, thank you very much indeed for 
coming to assist us with this matter.  You are now released and free to go.  Thank you.   
 
THE WITNESS:  Thank you.   
 

(The witness withdrew) 
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MISS O’ROURKE:  Sir, the next witness is Dr Davis.   

 
PAUL MAGNUS DAVIS, sworn 
Examined by MISS O’ROURKE 

 
Q Dr Davis, can you give the Panel your full names, please?  
A I am Dr Paul Magnus Davis.  
 
Q Your professional address?  
A I am a consultant paediatrician at St David’s Children Centre, which is part of the 
Cardiff and Vale Trust in Cardiff.  
 
Q Your professional qualifications?  
A I have basic medical and surgical degrees, MB BCh.  I am a member of the Royal 
College of Physicians, a fellow of the Royal College of Paediatrics and Child Health.  
I have the Diploma of the Royal College of Obstetricians and Gynaecologists and 
Diploma in Child Health.  I was at one time a member of the Royal College of General 
Practitioners, but that was in a previous life.  I have an MD degree.   
 
Q I think you have produced a short form curriculum vitae.  Is that correct?  
A Yes, I have.  
 
Q If I can just ask you to confirm that and then we can have it circulated.  Sir, I think 
it should be D8?   
 
THE CHAIRMAN:  Yes.   
 
THE WITNESS:  (Same handed) Yes, this is a rather hastily updated version of my CV 
prepared for this hearing.   
 
THE CHAIRMAN:  (Same handed to the Panel) Thank you very much.  We will mark 
that D8, please, ladies and gentlemen.   
 
MISS O’ROURKE:  (To the witness) Can I ask you briefly about that?  We see under 
your degrees and diplomas that you have your MD from the University of Wales in 1999 
on Munchausen’s Syndrome by Proxy.  I think that is nowadays more commonly called 
fabricated and induced illness?   
A Yes, fabricated or induced illness is a more descriptive term we use nowadays.  
 
Q Is that a particular area of interest of yours?  
A Yes, it has been.  
 
Q We see on the second page of your CV under, “Additional Responsibilities”, you 
write legal reports in child protection cases, including fabricated and induced illness?  
A Yes.  
 
Q Again, is child protection work a particular area of your focus as a paediatrician?  
A Yes, it is.   
 
Q You have training and lecturing in child protection issues, court skills, 
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immunisation, sudden infant death?  
A Yes.  
 
Q Are you someone who writes reports for courts?  What role do you play in the child 
protection system?   
A Clinically, obviously I see patients as a paediatrician very regularly.  I undertake 
independent expert reports for the courts, usually based on a joint instruction in family 
proceedings.  
 
Q You have “Child Protection Lead for the Foundation for the Study of Infant 
Deaths”.  Can you explain to us what that is? 
A Yes, the Foundation for the Study of Infant Deaths is a national charity which raises 
funds to research into sudden infant death and provide support for families.  Like every 
large charity they have to have a lead for child protection and that is me.  I sit on their 
Information and Support Committee.   
 
Q You then list, on the next page, in terms of research interest, that you write or 
published on sudden infant death and indeed again on Munchausen’s Syndrome.  Is that 
right?  
A Munchausen’s Syndrome by Proxy, the child abuse variant.  Yes, I would not claim 
to be a major academic.  I am an NHS clinician full-time but I have published a few 
papers, yes.  
 
Q On the next page of publications, the bottom publication, you are listed there as 
“Davis P” and then we see “Crawford M”.  Is that Margaret Crawford?  
A Yes, it is.  
 
Q We also see “Mok J”.  Is that Jacqueline Mok?  
A Yes, it is.  
 
Q There is a reference there to an article called, “Opinion and Dogma are pitfalls in 
medical journalism as well as reports”.  It is in Archives of Disease in Childhood.  Can 
you tell us what that is?  Was that a paper written by lots of people and what was it 
about?  A It was a letter rather than a paper.  It was simply in response to an article 
written by Tim David in the Archives of Disease in Childhood.  Through various e-mail 
communication and such like it seemed that a lot of people did not agree with what he 
said in the paper and felt that it would be sensible to have a response.  Most of the others 
are members of the Royal College of Paediatrics and Child Health.  Child Protection 
Special Interest Group I think it is called.  I am not, but they are generally people who are 
quite well focused on the area of child protection.   
 
Q I think you are a member of an organisation called Paediatricians Against Child 
Abuse.  Is that right? 
A Yes, I am.  
 
Q How long have you been a member of that or when has that come into existence?  
A I have been a member as long as it has been in existence, which, I do not know, 
must be a year or so.  It is simply a group of interested people who have concerns about 
the apparent phenomenon we are seeing at the moment whereby the ability to safeguard 
children who are abused appears to be undermined in various ways.  People of a like 
mind are simply communicating through the medium of PACA.  
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Q In what way undermined? 
A Really the people who are involved in child protection these days seem to be 
coming under attack.  That is nothing new.  If you happen to be involved in a child 
protection case some people will be angry with you.  I think it is a more recent 
phenomenon that some complaints and vexatious complaints are taking their toll really on 
the people who are working in child protection.  Increasingly people are unwilling to be 
involved, scared of being involved in case of vexatious complaints come out and people 
take them seriously and it seriously does damage your career.  
 
Q You have done work in the Family Courts, you have told us.  Have you done work 
in the criminal courts as well?  
A Some.  Most of my work is in the Family Courts.  
 
Q You have done expert witness work for the Family Courts?  
A Yes.  
 
Q Just by way of background to this case, did you have any involvement in the Clark 
case, the Clark children and the Family Court case or any of the criminal proceedings?  
A I prepared an expert report for the defence in the criminal hearing, which they did 
not use.  
 
Q That was for Sally Clark?  
A Yes, it was.  
 
Q Did you follow the case or indeed the David Southall case thereafter as a result of 
any interest in it?  
A Yes.  Not obsessively, I just took a notice of what happened in the media and the 
medical press.  
 
Q Do you know David Southall?  
A In passing.  Certainly when I was doing my registrar research projects in the early 
‘90s he was known as somebody who had an interest in smothering and fabricated or 
induced illness as it is now known.  We must have had a handful of telephone 
conversations over the years and we occasionally met at meetings and exchanged a few 
words.  Nothing more than that.   
 
Q You do not know him socially?  You are not a friend or a family friend?   
A No, not at all.  
 
Q In terms of the purposes of these proceedings and you coming to give expert 
evidence, what material did you have available?  Did you have transcripts of the case of 
David Southall’s hearing, of Sally Clark’s case?  What else did you have?  
A Yes, the material I have listed is at the front ---  
 
Q Do not worry ---  
A I am not supposed to refer to my report.  I had the transcripts of the GMC hearing 
in 2004, which is obviously the meat of what informed my report.  We were also sent the 
transcripts of the Sally Clark criminal trial.  Those are voluminous.  I cannot claim to 
have read every word from end to end; they are a pile about a foot high.  I have read some 
parts of that and scanned through most of that.  
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Q What about medical publications relating to oronasal bleeding?  
A Yes, we were sent, by Hempsons, David Southall’s lawyers, a loose leaf binder 
containing some research papers, most of which I was already familiar with.   
 
Q Oronasal bleeding, is it something that you yourself know about?  In infants 
obviously.   
A I know about it as a clinician and as somebody who has been involved in child 
protection, including smothering.  I would not claim to have made a particular study of it 
but it is something I am aware of, yes.  
 
Q I am just asking you about it in terms of you say you have some familiarities as a 
paediatrician and been involved in cases of smothering. 
A Yes. 
 
Q Were you aware of David Southall’s research in this area and indeed his 
publication?  
A Yes, I was.  
 
Q Where would that have stood in terms of national research or indeed international 
research?  Where would it put him in terms of was he the only one who published on this 
or were there lots of people?  How important was it seen?  Was it the seminal piece of 
work?  Was it ground-breaking?  What was the position?   
A His report drew things together to an extent that previous reports had not.  Most of 
the information that comes out of that was information that had been hinted at by 
previous studies.  Other studies had involved maybe two patients, seven or eight patients. 
 His study of 39 children where there were at least concerns about deliberate smothering, 
it brought things together and gave added weight to the evidence based in this area.  It is 
obviously true to say one cannot do pure scientific research in child abuse.  You cannot 
line up a hundred children and say, “I am going to smother half of them and not smother 
the other half”.  One could not do that.  Any research in this area is going to be, to some 
extent, scientifically imperfect and you bear that in mind and you take what you can from 
it.  
 
Q You were aware of his.  Would he therefore have ranked as the equal of any 
paediatrician in the country on this topic or if there was a TV programme to be watched, 
or information to be sought, would he be someone that you would first off think of as a 
good person to ask?   
A Yes, he, uniquely in the world I think, has the volume of experience of covert video 
surveillance where parents have been physically observed smothering their children.  
That experience is not shared by anyone else, as far as I know.  Other people, in America 
in particular, have reported a small series of cases involving covert video surveillance and 
repetitive smothering of children, but his study is the largest and probably the most 
authoritative in the world literature.   
 
Q Since his work, and indeed since 2000 when he obviously made his contact with the 
Child Protection Unit, or indeed since 2004 when the Professional Conduct Committee 
considered the case, have there been more publications in this field on oronasal bleeding 
and indeed the consequences and beliefs as to smothering or deliberate airway 
obstruction?  
A There have been more publications in relation to oronasal bleeding, yes.  In relation 
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to smothering, I think less so.  I think one explanation for that may be that people are 
rather shy of getting involved in research in child abuse nowadays.  I think if one does get 
involved in research in relation to child abuse, you will become a target for certain 
campaign groups and some very well known people will track you down.  It is not an area 
where people would willingly dare to tread, I must say. 
 
Q What has come out in the subsequent papers since 2000 or 2004?  Is there anything 
there which has gone the other way from what Dr Southall said?  In other words, anything 
that would undermine the conclusions he reached in his survey or indeed his conclusions 
as to immediate oronasal bleeding suggesting deliberate suffocation?  
A No, I think the information which has emerged tends to reinforce what we believed 
back in 2000, which is where a child has an apparently life-threatening event, an episode 
of struggling to breathe or change in tone or colour and coincidentally has fresh nasal oral 
bleeding, that one has to at least consider the possibility of trauma.  In fact, assuming 
other common things have been excluded, like coagulation deficits, then child abuse 
becomes probably the commonest cause of that.   
 
One also has to think about accidental smothering, like babies co-sleeping with their 
parent on the sofa, that kind of thing.  They have a high frequency of oronasal bleeding 
after they are found dead, for example.  There are other situations in which you see 
bleeding around the nose or mouth in children who have life-threatening events or are 
found dead.   
 
If we are taking a hypothetical scenario of a child who is alive, a young infant with a 
life-threatening event and fresh bleeding occurring whilst alone with one parent and 
subsequent medical investigation does not show any other cause and there is no 
circumstantial evidence to suggest any other cause, then one has to consider child abuse 
as a very real possibility.   
 
Q I want to ask you now about some of the findings of the Professional Conduct 
Committee.  I think you appreciate - and in case you do not I am going to put it on the 
record so that you appreciate - the findings made by the Professional Conduct Committee 
have to be accepted for the purposes of this hearing and this Panel will not go behind 
them.  What I want to look at with you is a degree of seriousness in terms of findings as 
made by the Panel.  In other words, where they said he got it wrong by not adding a 
caveat or he got it wrong by being precipitate or he got it wrong by not going through his 
Medical Director.  I want you to look at whether, in your experiences as a consultant 
paediatrician or in your knowledge of the area of child protection or in your knowledge of 
the literature and the guidance since, or indeed at the time, how serious those failing 
might be.  In other words, are they at the low end of seriousness or the very high end of 
seriousness?  Okay?  
A Yes.  
 
Q I want to ask you first about - I think you know and understand that he was 
suspended at the time.  He had been told by the Trust Director that he should not be 
involved in child protection or category two work.  He watched the TV programme and 
the next day he contacted the Child Protection Unit without clearing it with his Medical 
Director.  The Professional Conduct Committee were critical of that.  That is the finding.  
The question is how seriously should that be judged?  He did not make a phone call to the 
Medical Director.  Do you think that is a very serious wrong for a paediatrician in his 
position or, if it is less serious, why do you think it is less serious?  



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D4/49 

Transcribe UK 
VRS Ltd 

01889 270708 

A I think it depends on how strongly one regards the status of that the voluntary 
arrangement he had with his Trust.  As I understand, his Trust - and please stop me if 
I say anything out of order - had requested that he stopped involvement in child 
protection work and category two work and he was suspended.  I have been a Trust 
manager in my time.  I have been a Lead Clinical Director.  I was a bit surprised that the 
Trust took control to some extent of issues which were not within the Trust’s remit.  
Category two work is private practice.  It is not within the role of a Trust.  I can fully 
understand why the Trust were beleaguered by complaints and needed to take some of the 
heat out of that situation and knew that if he was engaged in private non-Trust activity 
that could result in more issues coming the Trust’s way.  Clearly he entered into that 
arrangement with  
Dr Chipping on behalf of his Trust not to take on any child protection work.   
 
He was under investigation.  As I read it, the Trust had no actual concerns at that time 
about his fitness to practise and had not made a referral to the GMC themselves.  It comes 
down to how serious it is to renege upon an agreement one has with one’s employer in 
respect of something which is not part of that Trust’s activity and if that is serious 
professional misconduct ---  
 
Q Do not worry about whether it is serious professional misconduct.  I am just asking 
on a scale of seriousness. 
A Apologies, I am having to bear in mind what I have been warned about.   
 
Q In the context of what he was doing, contacting child protection agencies, so an 
appropriate authority, doing it relatively quickly after seeing the programme and in the 
context of urgency and appropriate authorities and whatever, to do it without going to the 
Medical Director, could the Medical Director have stopped him doing it?  Should the 
Medical Director have stopped him?  Should a paediatrician be allowed to express an 
opinion?  
A He has obviously entered into this voluntary arrangement with his Trust, so morally 
or not ---  
 
MR TYSON:  I do not know whether it is appropriate now or not to interrupt.  This 
witness is saying it is a voluntary arrangement.  It was in fact a requirement of the Trust 
rather than a voluntary arrangement.   
 
THE WITNESS:  Would you like me to respond to that?   
 
MISS O’ROURKE:  Yes, because we would not agree that - the Trust said to him, “You 
should not undertake it”, but of course the Trust could not stop him doing category two 
work ---  
 
THE CHAIRMAN:  In effect, Mr Tyson, you just presented some evidence in that you 
have stated, as a matter of fact, that it was a requirement.  Can I ask - and I freely admit 
that I do not recollect at this moment precisely what evidence we have been given on the 
status as to whether it was a voluntary agreement or whether it was a requirement?   
 
MR TYSON:  The evidence is at C3, page 17.  
 
THE CHAIRMAN:  Thank you.   
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MISS O’ROURKE:  No, sir.  That is not the evidence.  That is something said by the 
Panel in a determination.  It is not the evidence.   
 
MR TYSON:  It is part of the judgment of Mr Justice Collins where he quotes verbatim 
from the letter.  It is the bottom of paragraph 16 on page 17 where it says:   
 

“On 15 October 1999, Dr Chipping wrote in these terms:-  
 
‘I write to provide further clarity in relation to your agreement to 
comply with the Trust’s requests in ceasing work on any of your 
current child protection cases.   
 
As you are aware, the Trust has made their request on the advice of 
the inter-agency review panel.  Until the panel are at a stage in this 
inquiry to advise otherwise, your compliance with this request is 
required.  I will write to you to confirm if this position changes.  
Until you receive written confirmation from myself, you should not 
undertake any protection work’.”   

 
That was the status of ---  
 
MISS O’ROURKE:  Sir, it was a request to which he agreed.  It was not a requirement.  
The Trust made that clear as you read it that:   
 

“[We] write to provide ... in relation to your agreement to comply 
with the Trust’s request.”   
 

The Trust had no right to impose it for the reasons that Dr Davis has said:  it related to 
private work and it was not under his contract of employment.  My instructing solicitor 
was involved in the meeting and, if necessary, can give evidence on that ---  
 
THE CHAIRMAN:  I am grateful to both of you for your assistance.  We have been 
referred specifically to this particular wording of the letter.  I think, for the present 
purposes, that would be sufficient for us to know that.  
 
MISS O’ROURKE:  Sir, I think that is why Dr Davis is talking in terms of a request and 
agreement because he is seeing it as a paediatrician would:  it is category two work and 
that is nothing to do with the Trust.  
 
THE CHAIRMAN:  Yes, I think we now have the perspective.  I just was not clear when 
there appeared to be a disparity.  All is now clear, thank you.  
 
MISS O’ROURKE:  Dr Davis, I think I was asking you in the context of how serious to 
not to contact your Medical Director, put in the context of possible or apparent urgency, 
put in the context of what duties or otherwise a paediatrician would have on learning 
information, particularly someone like him who is a specialist in this oronasal bleeding 
field, how serious is it not to make that call or get that clearance?   
A As I said before, it depends on how serious you regard the agreement he made with 
his Trust and how serious it would be to be breach that agreement.  In terms of child 
protection, what I tell people when I am doing training - and I do a lot of training in this 
area - is that if you have a concern about the welfare of a child, you need to share that 
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concern.  If a junior doctor has a concern about the welfare of a child, mentions it to their 
consultant and the consultant says, “Oh I am not worried about that”, but if the junior 
doctor is not reassured, they should still refer.   
 
Just as I would teach my junior staff that, I would think someone in Dr Southall’s 
position, if he had a concern, even if he had checked it with his Trust and even if the 
Trust had said, “No, do nothing”, then he had a duty to refer in any case, unless his 
concern could be allayed in some other way.  
 
Q You are saying that even if his Trust said no, he would still have had a duty to share 
that concern?  
A Yes, that is an absolute duty.  
 
Q Next we know that the child in question was not his patient.  He was not going to 
be involved in any NHS activity and he was not actually involved in any category two 
work by sharing the information, in other words by contacting the Child Protection Unit?  
A No, but the whole child protection system depends on free and easy information 
sharing.  If one has a concern, one should take any immediate steps you can to allay that 
concern if you can.  If you cannot allay that concern easily, then you should refer without 
delay.  Referring is simply sharing information.  The local authority and the police 
receive information from many sources in any particular case.  They receive dozens of 
pieces of information and they sift those and they prioritise them and they say, “I will 
give more weight to that one and less weight to this one”.  You are making a referral to an 
intelligent body.  We have to assume we are dealing with an intelligent body here, the 
child protection process.  Sharing a piece of information like that, one should have a low 
threshold for doing it.   
 
Q Next I want to ask you about when he does then become involved in the process.  
He does not interview Mr Clark or indeed Mrs Clark.  They were both heads of charge.  
The Professional Conduct Committee in 2004 were critical of the fact that he did not 
interview Mr Clark before writing his report on concerns, et cetera.  Do you consider that 
to be a serious failing or a less serious failing?  If less serious, why?   
A I do not consider it to be a serious failing.  I think if one is in the position of being a 
referrer, it does depend on the situation, but in Dr Southall’s situation I cannot really see 
how he could possibly have made contact with the family.  He had no clinical dealings 
with them.  If one is dealing with a family and the child is your patient, then I would 
always talk to the family and explain that there were concerns, that maybe their child had 
an unexplained injury and we needed to try and get to the bottom of how their child had 
an injury and, as a result of that, I was going to request a further opinion through the child 
protection process.  That is making a referral.  That is requesting a further opinion.   
 
If you have not actually got the family there with you in front of you and you are making 
a referral about a child and a family you have never met, I cannot really see how you can 
approach them out of about the blue and say, “I am concerned that your child may have 
been the victim of child abuse and I need to talk to you about it”.  I really cannot see how 
that would work in practice.   
 
Q It may be that the PCC were saying, “You should not have written the report you 
did without having interviewed the parents and therefore you should not have written in 
the terms that you did”, rather than saying, “You should have gone to interview them”.  
Do doctors, referrers and informants sometimes write reports without interviewing 
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parents or without having all the information available?  
A Yes, frequently.  In this particular situation, as far as I can see - and correct me if 
I am wrong - but all the actions that arose following the initial contact with the police 
Child Protection Unit were directed by others.  He was directed by a court to produce the 
 points of concern paper and that that would form the basis of his meeting with Professor 
David and that between them they would discuss the case and Professor David would 
distil that into a report.   
 
Clearly, there is no requirement upon somebody who is a concerned informant in that 
way to make contact with the family.  One should always try to work in partnership with 
parents and we do.  Most of the time you can keep parents on board and share your 
concerns with them and they can understand your concerns and why you need to make a 
referral.  In this particular situation I really cannot see how that could have taken place.  It 
was not a realistic expectation.   
 
Q Let us take it that it could not take place and that the Panel’s criticism therefore was 
that he should not have written in the strong terms that he did when he had not 
undertaken that interview and therefore look at strength of opinion given in report 
writing.  I think you said you were involved in training.  You do expert witness work 
yourself and you produce reports.  If you have not interviewed a parent or if you have not 
got all the information, does that mean you water down your report or water down your 
wording?  How does it work?  
A At the end of the day, people have to give their honest opinions.  If the opinion is 
honest and a generally held opinion based on reasonable evidence and given in a timely 
way through the right channels, then I would not necessarily criticise someone for that.   
 
It is true that David Southall’s points of concern report was written in a fairly forthright 
way and many people would not have written it in such a forthright way.  He does have, 
or did have, particular knowledge in this area.   
 
I would say I have never yet seen a perfect report.  I do not think I have ever written a 
perfect report.  We all aspire to perfection.  Maybe there is evidence - I probably would 
not have written it exactly the same way he did, but if David Southall has a generally held 
opinion which is backed up by a certain amount of evidence, and if he raises his concern 
in the appropriate way through the appropriate channel - and of course that report was 
directed by a judge, he had to produce it, he was directed to do so by the court - I would 
not have thought that was a very serious omission.  I think most people would not have 
done it in exactly that way, but how serious that is, I would doubt.  
 
Q How forthright sometimes do you have to make your views in child protection work 
or should you as a paediatrician when there are other competing interests and other 
people involved in testing it?  
A One has to make one’s views clear.  One has to be honest and one has to be open.  
If one holds those views, one should raise them.  One should not over egg the pudding 
either.  One has to be honest.  If that is a generally held view, I would stand up for 
somebody’s right to express themselves in the way they saw fit.   
 
Q Coming to the caveat, that the Professional Conduct Committee were concerned 
that he did not add a caveat even when offered the opportunity by Professor David - who 
was obviously the recipient of that report - to add a caveat indicating the limitation to 
what he had seen in information terms and the limitation to the investigation he had 
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undertaken, that absence of caveat, is that very serious?  Less serious?  If so, why?  
A In this particular case it would seem to me that everyone knew the context of his 
report and the judge had ordered that he produce his points of concern report, so the judge 
would have had a certain amount of information presented.  It was said in the hearing 
when I was here on Tuesday that the report was never presented to the court.  I do not 
know that for a fact.  It was intended to be the agenda for his discussion with Professor 
Tim David.  As such, the absence of caveats I find rather puzzling, unless one believes 
this was a formal expert witness court report.  That clearly is an issue for the Panel to 
bear in mind.   
 
As far as I can see, he was ordered to produce the points of concern report by the judge.  
There was no acceptance by David Southall of any expert witness instruction.  There was 
no letter of instruction, which I would expect to receive as an expert witness if I had 
assumed that role myself.  He had not been given papers which an expert witness would 
always be given to form the basis for their report.  The report is not in a form which 
I would regard as a full expert witness report in my opinion.  Of course, it was not 
presented to the court through one of the parties as an expert report and introduced into 
proceedings in that way.  That would be my observation on that.   
 
If we are dealing with the points of concern paper - report if you want to call it that  
- which is simply intended to inform the agenda for discussion with Tim David, then I 
think the issue of caveats is rather irrelevant.  
 
Q Tim David, as the formally appointed court expert, would know that he had not had 
the information?  
A Yes, do we need to give people information they already have?  For the sake of 
posterity, maybe.  In terms of the actual process there and then at the time I would have 
thought that was irrelevant.  
 
Q He ended the report with a statement of truth and he did title it “Report”? 
A Yes. 
 
Q He used phrases saying that the facts were true and the contents were true and it 
could be used in evidence?  
A Yes.  
 
Q That was a criticism by the PCC.  Would you consider that a serious criticism in the 
light of the answer you gave to the previous question? 
A I think in this context, to add that to the report was unnecessary and irrelevant.  
Again, unless one believes that it was a formal expert witness report - which is clearly for 
the Panel to consider - but assuming that it is what I understand it to be, simply a points 
of concern paper which forms the basis for a discussion, then that is an unnecessary 
appendage which I cannot really see how much significance that would have.   
 
Q I want to ask you now some questions about what we call impairment and, in 
particular, in the context of Dr Southall.  As you know, he has been out of practice in the 
sense of carrying through a child protection case now for eight years?  
A Yes.  
 
Q He has continued to practise as a paediatrician until earlier this year?  
A Yes.  
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Q Would the fact that he has seen child protection cases but had to refer them on to 
other people make him, in your view, as someone who was practising regularly in the 
field, would it make him ring rusty or out of date?  
A I should first qualify by saying I have no knowledge of Dr Southall’s current level 
of competence at all.  I have not discussed this with him and I do not know what he has 
been doing clinically other than what I have read from the papers.  I understand he has 
been doing locum general paediatric work.   
 
I am afraid every general paediatrician will be involved in child protection work.  I am 
afraid in my hospital in Cardiff not a day goes by without a child protection case arising 
in some way or another.  I can only presume that if his work is anything like mine that he 
would have been exposed day-to-day to on-going discussions about cases, although 
clearly he has not been in a position to be involved in the management of those cases.   
 
How do we measure competence?  We measure competence by looking at our CPD 
credits.  One would look at whether someone has an appropriate amount of CPD.  One 
would look at their stated clinical activity over a period of time.  One would look at 
comments from colleagues, whether they attended peer review and clinical governance 
meetings and that kind of thing.  
 
Q What about publishing in the area?  Are you aware of whether he has undertaken 
research publication lectures of training in the area of child protection in recent years?  
A That would clearly be relevant.  I do not know what David Southall’s activities 
have been in those areas in recent years.  
 
Q But if he had been active in those areas because he had been permitted as a result of 
the judgment of the court to undertake academic teaching, training, research and 
publishing ---  
A Yes, if one can demonstrate activity in those areas, that all counts towards 
continuing professional development.  
 
Q Finally, I want to ask you this - and again, sir, this is the stage two part and the 
testimonial type situation.  (To the witness) You have said that you have known David 
Southall through his work.  You have had conversations over the years.  You have read 
papers he has written.  You have attended meeting he has been at, things of that sort.  Can 
you just help us as to his reputation as a clinician, as a paediatrician, as a doctor, what is 
his reputation out there among those others in your profession?  
A He has had an outstanding reputation in many fields, not just in child protection, in 
the area of non-invasive methods of ventilation of young children in neonatal care and 
intensive care and respiratory paediatrics.  His international child health work, the work 
he does with Child Advocacy International - which I have only tangential knowledge of 
but I am aware it goes on - as well as the obvious work in child protection which, to some 
extent, is within our field of vision today.  I would say in the field of fabricated or 
induced illness and smothering of children and that kind of thing, David Southall and Roy 
Meadow are really the two leading people in Britain in that area in the ‘90s.  We are now, 
I think, in a very difficult situation.   
 
Q Just following that up, is it time that he returned to be able to help other colleagues 
in this area of work and to give the benefit of his views?  In other words, you know there 
are restrictions placed on his registration.  In your view and other paediatricians out there 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D4/55 

Transcribe UK 
VRS Ltd 

01889 270708 

working in the field, should this man be back doing this type of work?  
A Clearly that is the Panel’s decision in a sense, I do not want to stray into that.  In 
terms of what it would mean to the general paediatric population at large, I think there 
would be a certain element of reassurance and restoration of confidence amongst the 
profession if the sanctions against Dr Southall were lifted.  In terms of the actual delivery 
of clinical care, it is very difficult for me to comment on that.   
 
MISS O’ROURKE:  Thank you.  I have no further questions for you.  Wait there.   
 
THE CHAIRMAN:  Mr Tyson, we are conscious of the fact that it is now 3.15 and that 
the doctor has been giving evidence for some time.  The Panel has been in for some time. 
 Perhaps this would be an appropriate moment for a break so that you then start fresh with 
your cross-examination after that break.  
 
MR TYSON:  I am in the Panel’s hands.  
 
MISS O’ROURKE:  Sir, I was going to say that is a good idea because I am getting a 
message now about Dr Crawford and whether in fact it might be better for Dr Mok and  
Dr Crawford both to do Saturday and therefore Dr Southall to do tomorrow unbroken.  
I am going to go and try and sort that out if I can.   
 
THE CHAIRMAN:  Would 3.30 be a reasonable time to resume? 
 
MISS O’ROURKE:  Yes. 
 
THE CHAIRMAN:  Very well, 3.30, please, ladies and gentlemen.  Doctor, you remain 
under oath of course, so please do not discuss this case with anybody.   
 

(The Panel adjourned for a short time) 
 
THE CHAIRMAN:  Welcome back, everyone.  Mr Tyson.  
 

Cross-examined by MR TYSON 
 
Q Dr Davis, I represent the General Medical Council.  I have about six areas only that 
I want to explore with you arising out of the evidence that you gave.  First of all, in 
relation to oronasal bleeding, the situation in 2000, or indeed 2004, was that, absent any 
medical explanation for it, almost the first thing that any paediatrician would think of was 
trauma and possible child abuse?   
A I do not know.  One will gather the clinical information in the usual way and make 
a list of possibilities.  What I would tend to do is make a list of all the possible causes for 
that particular scenario and then rank them in order of probability.  If one stands out as by 
far most probable, then you say so.  
 
Q Your evidence - which I am not disputing, in fact I am adopting - is that you said 
that you assume trauma in those circumstances and you consider child abuse a real 
possibility.  Those are the words that I wrote down that you said.  All I am asking you is 
that that was the position, was it not, in 2000?  
A I think so, yes.  
 
Q With that concern in 2000, once you considered that child abuse was a real 
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possibility, it was your duty to pass on those concerns to the appropriate bodies?  
A Yes, not my duty in a sense but one’s duty generally, yes.  
 
Q Yes, one’s duty as a doctor, as it were?   
A Yes.  
 
Q That was the situation in 2000, 2004 and remains the position today?  
A Yes, I think the situation still is - nobody yet has shown that an apparently 
life-threatening event with fresh oronasal bleeding has been proven to be due to anything 
other than child abuse.  I think in medicine one has to allow a certain element for what is 
still totally unknown, but in terms of what is known, nobody has convincingly shown any 
proven cause other than child abuse.  
 
Q In looking at the evidence since, one of the issues that come out in certain 
circumstances - and I will be corrected if I am wrong but I think this is a paper by Hay  
- that he found that it was not always spontaneous with the incident, it could take place up 
to four or five hours later?  
A You mean simultaneous? 
 
Q Yes. 
A You said spontaneous. 
 
Q I meant simultaneous. 
A Yes, that was new information.  It is a very recent paper which has only emerged 
very shortly before this hearing.  It mainly involved people, adults and children, in 
hospital who were proven to have had an episode of upper airway obstruction to quite a 
severe degree and who subsequently developed blood stained material coming off their 
lungs which may emerge out of the mouth or nose.  There are a couple of cases where it 
certainly appeared that the bleeding had not been recognised until two to four hours after 
the episode of upper airway obstruction.  That is new information.  
 
Q I think we are agreed on the basic tenet that even in 2000 if you had oronasal 
bleeding without, as it were, medical explanation, you considered child abuse a real 
possibility, to use your words, and you reported your concerns?  
A I think that would be the situation, yes.  
 
Q Nothing has changed since 2000?  
A I am not sure I would say nothing has changed.  We have more information in the 
form of a few new papers.   
 
Q Certainly. 
A But the basic principle that fresh oronasal bleeding in association with an 
apparently life-threatening event is a serious medical presentation, it needs explanation.  
If you cannot find another obvious medical cause, then child abuse is going to be top of 
your list of probabilities.  
 
Q We are in agreement about that.  The second area of your evidence that I want to 
talk about is you were asked about, as it were, how serious was it to breach what you 
described as a voluntary agreement.  Presumably you are in some considerable difficulties 
in commenting on that because you did not hear the evidence and do not know the 
background?  
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A I have read the transcripts and the transcripts contain copies of the letters written by 
Dr Chipping and other people in the Trust who knew Dr Southall at the time.  
 
Q Let me put some various matters to you in the light of that answer.  First of all, in 
the context of the case, at that time it was not an urgent instant matter, was it, that could 
not wait for permission - a quick telephone call to the Acting Medical Director saying, 
“What should I do in relation to my concerns”?  
A I agree.  
 
Q The next bit of evidence that can I say that I agree on behalf of the Council with, 
you said that if you have a concern you need to share that concern.  That was the child 
protection concern.  You need to share it, you said in evidence.  That was as true in 2000 
as it is today, is it not?  
A Yes.  
 
Q Secondly, again following from what you said in evidence, that even if the child is 
not your patient but you have such a concern it is your duty to share that concern with the 
appropriate authorities.  That is as true now as it was then?  
A Yes.  
 
Q In relation to the report that Dr Southall produced, are you aware, as a matter of 
fact, that he was asked to produce a points of concern by the Family Court?   
A What I recollect from the transcripts is that the Family Court judge made a direction 
that Dr Southall should set out his points of concern and that that would then form the 
basis for his meeting with Tim David.  That was mediated by, if I recall rightly, the 
lawyers for the child, so that acting through the guardian ad litem for the child.  I have not 
seen the letter that they wrote to him as far as I am aware.  The court direction is 
transcribed into the original GMC transcripts.  
 
Q You are right in your recollection.  He was asked by the court to set out his points 
of concern, as it were, in writing and then discuss those with Professor David, broadly?  
A That is as I understand it, yes.  
 
Q Though he was asked to set out his points of concern, what he in fact did was to 
produce a medico-legal report?   
A Clearly, whether that is true or not, is a matter for the Panel rather than for me ---  
 
Q It --- 
A Sorry, if I may just answer that first.  I have done a lot of medico-legal expert 
reports.  I must say I do far fewer nowadays.  If one is accepting an expert instruction, 
first of all you get a phone call saying, “Are you willing to take on an instruction?”  You 
say yes or no.  It is a voluntary arrangement.  I apologise for telling you things you know. 
 Secondly, you get an instructing letter and material on which to base your report and 
then you write a report, which is clearly a medico-legal report, which is given to your 
instructing solicitor and is then shared with all parties and included in the court bundle 
and you are then cross-examined on it.  That is my understanding of what a medico-legal 
expert report is.  What I have read in the transcripts is not that.  
 
Q He did get a letter of instruction, did he not?  
A I have not seen it.  
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Q Fine.  We can see that from, amongst other things, the heads of charge.  It is stem 7. 
 Could you look, please, at bundle C3 in front of you and page 3?   
A Yes.  
 
Q We see that it is admitted by Dr Southall that on 30 August he produced a report on 
the Clark family at the request of Forshaws, Solicitors?  
A Yes.  
 
Q There was, I can tell you as a matter of fact, a letter of instruction from that firm?  
A I can only say I have not seen it.  
 
Q I will be able to assist in due course on that.   
A I think I would also highlight one can use the word report in as many ways as one 
wants, but a formally instructed medico-legal report has a particular significance in that it 
is - one has to seek approval of the court to obtain a formal expert report in the first place. 
There are all sorts of issues, including funding issues and whatever.  It would not be open 
to me, out of the blue, to simply write a medico-legal expert report and give it to a court 
without being invited to do so first.  I would not be able to do that.  
 
Q It is right as a matter of fact, is it not, that the report was entitled “Medical Report”?  
A I have read that in the transcripts.  I have not seen the report itself.  
 
Q It is entitled, “Medical Report for the Clark Family for Forshaws, Solicitors”?  
A That is what I have read in the transcripts, yes.   
 
Q In the body of the report it is, on a number of occasions, referred to the fact that he 
was a professor of paediatrics?  
A I am sure that is correct, yes.  
 
Q Within the body of the report he produced his seminal paediatrics article, if I could 
put it that way?  
A As I recollect that is correct, yes.  
 
Q At the bottom of the report he made, as it were, the expert witness declaration 
common at the time, “I declare that the contents of this report are true and that they may 
be used in a court of law”?  
A Yes, it is clearly not for me to say why that was appended.  As far as I can see, 
based on the direction made by the court that he should produce a points of concern 
document, that seems to have been completely superfluous.  
 
Q Superfluous or not, clearly, by putting that declaration at the bottom, Professor 
Southall - as he then was - was content that it could be used in a court of law?   
A I think I would say doctors are not lawyers.  Lawyers interpret particular things 
from certain forms of words.  Hypothetically, putting myself in this situation, if I wrote 
anything in connection with any case I would expect that that would become an exhibit.  
It would either be part of the medical record and may be exhibited simply as a fact that it 
exists.  In any document it might cross one’s mind to make a statement of truth that it is 
true because you may well be called as a witness to fact later in the proceedings and I will 
be asked to declare whether the contents are true or not.  It is not for me to get into David 
Southall’s mind as to why he put that on the bottom of the report.  That is obviously for 
the Panel to try and understand.  
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Q Just as a matter of English, perhaps I can assist you.  Could you look at document 
C4, which should be in front of you?  This is where the report was, to use the American 
expression, read into the record.  We see at page 46 what it was entitled between G and 
H?   
A Yes.  
 
Q We see at page 51, between F and G, how it ended?  
A Yes.  
 
Q You do not have to be a lawyer, do you - if one writes, “I declare that the contents 
of this report are true and they may be used in a court of law”, that those words mean 
what they say?  
A As I say, it is not for me to try and get into the mind of Dr Southall in terms of why 
that was put on the end of the report.  As far as I can see from the function of the report, 
as apparent from the transcripts, that statement was superfluous.  
 
Q I think the simple point is that whatever the request was, the interpretation of the 
request produced a medical report topped and tailed in the way that I have just shown 
you?  
A That appears to be a fact.  It is not for me to comment on really.  
 
Q If it was interpreted in that way by Dr Southall and produced as a medical report 
with the declaration at the end of it, as then and now, it had some problems, did it not, 
because it did not give the range of possible views that were possible at that time as to 
any of the causes of the incident in the hotel?  
A I am not sure if that is correct.  First of all, the question invites me to be in David 
Southall’s head in terms of what he thought about what he was being asked to do.  I have 
said it would not be open to anybody to take it upon themselves to submit an expert 
witness report; you have to be invited to do that as I understand it.   
 
If we take the hypothetical situation, if there had been a formal acceptance of the expert 
witness role by David Southall, if he had had a formal letter of instruction and materials 
and had produced this report, I would say it is not brilliant in that context.  If it was a 
formal medico-legal expert report, then one would say it was not perhaps perfect.  As  
I said before, I have not yet seen a perfect medico-legal report.  I could not argue with the 
facts in the report and if the opinions are generally held then they are generally held and 
one would expect the person to be honest and open about that ---  
 
Q Sorry to cut across --- 
A If I can just finish off.  I must say I have seen many worse reports than that under 
the title of a formal expert report.  Even worse ones under the title of a professional 
witness report, and they have not been particularly picked up on in court.  Generally, 
I must say my experience of the Family Courts in particular is that as long as one is 
honest and reasonable and does what one is told promptly and through the appropriate 
channels, then the courts will generally give you a certain amount of leeway and do not 
expect perfection and a gold standard every time.   
 
There are good gold standard documents out there, like the reference to Justice Wall’s 
expert witness group guidance, which has been around since 2000 or so.  Very recently 
the GMC’s guidance, very clear, very simple.  They are gold standard documents.  I do 
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not think one could expect everybody every time to comply with every single bit of - and 
people do not in my experience.  I have seen hundreds and hundreds of expert reports and 
professional reports and that comes down to how seriously one has to transgress in order 
to attract a sanction from the GMC.  I think that is the issue clearly.   
 
Q Certainly at this time, as you mentioned, the Mr Justice Wall guidance was out at 
the time?  
A Yes.  
 
Q It and the Criminal Proceeding Rules, the Civil Procedure Rules and the Family 
Procedure Rules, which doubtless you are familiar with the last?  
A I am very familiar with them, yes.  
 
Q Indicate that when there is a range of views those ought to be set out and 
commented on?  
A Can I just pick up - just to be clear in my mind.  The timing of the production of the 
expert witness groups report compared with the timing of the production of David 
Southall’s points of concern report, I think they were both round about the same time.  
I am not sure which one came first in the proceedings.  
 
Q Can I deal with this elliptically?  Directly in fact.  When Dr Southall was asked 
about the guidance given by Mr Justice Wall, he accepted in evidence that it was good 
and appropriate guidance.  I am not trying to answer your question because I simply do 
not know the answer.   
A I am afraid ---  
 
MISS O’ROURKE:  Sir, I think we can help.  We have checked it.  It is March 2000 is 
the Wall guidance and the report was written in August 2000.  
 
THE CHAIRMAN:  Thank you very much. 
 
MR TYSON:  I am extremely grateful.   
A Thank you.  In terms of whether it is good guidance, I have never heard anybody 
say other than that it is good guidance.  It sets out what is effectively a gold standard.   
 
In terms of the second part of your question, there is a fairly recent judgment in the 
Family Courts by Justice Charles, it is a local authority and the children K, D and L, 
which says that the ideal conduct of experts - this is a recent judgment, 2005 I think - the 
ideal conduct of experts is to state what all the possible causes for an event are, state 
which of them are included and which are excluded, which can be dismissed completely 
because it is not likely, then the ones that are left, rank them in order of probability and 
state which one is the most probable and then is that more probable than not because that 
ultimately is the test in a Family Court:  is one cause more probable than not?  That is 
more recent.  That was not available in 2000.  That is available now.  Justice Charles,  
I think that is an extremely sensible way of approaching things.  It is not dissimilar to 
what doctors do anyway.  We should always be thinking what are the different causes of 
things.   
 
Still sticking on the question you asked me before, did Dr Southall do that?  I think in the 
report, as I recollect it from reading the transcripts it does discuss the various possible 
causes for oronasal bleeding in association with an apparently life-threatening event, 
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including coagulation disorders and trauma and pulmonary haemosideroses.  They are 
discussed in the reports.  I am not sure what the criticism is there.  
 
Q Can I move to limitation in the report?  There were clearly limitations in the report, 
were there not, in terms of his factual basis was a television programme?  
A Again, from my reading of the transcripts, the factual basis for David Southall’s 
points of concern report, medical report, was the television programme, discussion with 
the police officer, DI Gardner, discussion with the children’s guardian in the statutory 
meeting, discussion with the social worker in the statutory meeting.  I am not sure if I 
have missed any out. 
 
Q No, I think you have it right.   
A Subsequently I understand that David Southall told the GMC that he had telephone 
discussions with Professor Roy Meadow and Professor Michael Green.  I am not sure if 
that preceded making the initial referral to the Child Protection Unit.  I think it did.  So 
there is a body of information there.   
 
I must say the facts that are in David Southall’s points of concern medical report, as far as 
I can make out - and please correct me if I am wrong - none of them have been 
contradicted.  They are still pertinent points of fact.  Having read not all but parts of the 
criminal transcript - they are huge - those facts are evident from that criminal transcript.  
I am not sure ---  
 
Q In terms of limitations, which is what I was discussing, there was a number of 
things that he was unable to do, was he not, in terms of the history?  He was not able to 
know whether, for instance, the blood was from the nose or the mouth from what he saw 
on the television programme?  
A One deals with the information one has.  
 
Q Exactly. 
A If there is an easy way to gather additional reliable information, one does it.  As far 
as I can see in the points of concern paper the sources of information are explicit.  In that 
context, as long as one is clear that one is acting on the basis of certain sources of 
information, that is not a particularly serious criticism.  I do not quite see where David 
Southall, in the situation he was in, could easily have had access to more information. 
 
Q Precisely.  That is exactly the point.  It is right, and it was a finding of the 
Committee, that he did not set out the fact that it was based on very limited information 
available to him and there was no caveat in it.  
A That is clearly an undisputed fact.  The issue, as I would see it, is that he has in that 
points of concern paper set out his sources.  I think it is reasonable to assume that if he 
had other sources, he would have included them.  
  
Q Just pausing there for a moment.  He did not set out in this paper, nor in the 
document which he exchanged with Professor David, any involvement with Professor 
Meadow or Professor Green?   
A Absolutely.  That is evident from the GMC transcripts and that was a different point 
of criticism the GMC made of him at the time.   
 
In terms of that points of concern paper, it does set out that he had information from the 
TV programme, the meeting with the police and the statutory meeting he attended where 
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he had information given by the social worker and the guardian.  I think as long as you 
set out the sources of your information, yes, those sources of information are to some 
extent limiting.  That is explicit.  I do not think one can say it much more clearly than 
that.  To add another caveat over and above stating what one’s sources are, in the context 
that this is a document being prepared as an agenda for the meeting with Tim David, 
would again seem rather superfluous to me.   
 
Q Yes, if you look at C5 for a moment.  This is an e-mail exchange, if I can put it that 
way.  Professor David writes to Dr Southall having received the document entitled 
“Medical Report”.   
A Yes.   
 
Q What he says starts at the bottom of 65 between G and H. 
A Yes.   
 
Q  

“Dear David, 
 
Please could I put a question to you?   
 
As I am sure you can imagine, there is a good deal of data about this 
case, both medical and circumstantial.  As you know I cannot 
disclose any details of it.   
 
I appreciate that for all the reasons that you set out, you have great 
concern about the possibility that Mr Clark rather than Mrs Clark 
killed the children.   
 
My question is simple.  Do you accept that it is possible that there is 
either medical data, or circumstantial data, or both, that could in fact 
largely or even completely exclude the possibility that Mr Clark 
killed either of his children?   
 
I feel I have to ask you this question because nowhere in your report 
did you say something like ‘These opinions are based on very 
limited data available to me in the television programme.  I have not 
had the opportunity to study the papers in the case, and I accept that 
there may be data available that negates or is inconsistent with the 
opinions expressed here’.   
 
My guess is that you did not insert a caveat like this simply because 
you were in a hurry to send it off, but of course it is possible that 
you take a much stronger view.  I want to make sure that I fairly and 
accurately represent your opinions, and hence this e-mail.” 

A Yes, I think --- 
 
Q Sorry, do you want to say anything about that?  
A I was not sure if you were inviting me to comment on that.  
 
Q No, I was putting it in context before I asked the question.   
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A I will wait for the question, I am sorry.  I did not mean to interrupt.  
 
Q If you want to say something at this stage, please do.   
A I am happy to wait for the question, if that is okay.   
 
Q Then we see the reply, which is at the bottom of 66 at H, “Dear Tim”, and then over 
the page: 
 

“I had thought through the issue of whether there might be other 
evidence not seen/heard by me which makes it impossible or very 
unlikely that Mr Clark killed the two children.  I should say and 
should have put into my report that I had undertaken a number of 
discussions with people involved with the case after seeing the 
video:  namely Mr Gardner, the guardian and the senior social 
worker and had asked questions relating to other possible but 
extremely unlikely mechanisms for the bleeding and scenarios 
which would enable rejection of my opinion.  I received negative 
answers to these questions.  These were in particular whether any 
disease had been present in the first baby that might have caused the 
death that was not reported on the television programme.  Also any 
other information relating to the case that made Mr Clarke’s 
involvement impossible.  My only smallest reservation relates to an 
extremely unlikely prospect that both parents are implicated in the 
deaths.  I have never seen this and therefore rejected it.  Thus there 
can, in my opinion and beyond reasonable doubt, be no explanation 
for the apparent life threatening event suffered by the first baby 
which would account for the bleeding other than the person with the 
baby at the time caused the bleeding through the process of 
intentional suffocation.  The subsequent unexplained deaths of the 
babies with other injuries makes it likely beyond reasonable doubt 
that Mr Clarke was responsible.”   
 

Then at F: 
 

“I am not used to giving opinions without all of the evidence being 
made available and feel vulnerable over my report.  However, based 
on what I saw in that video alone and my discussions with the police 
officer, social worker and guardian, I remain of the view that other 
explanations cannot hold.  The evidence of the family friend is 
particularly important.”   

 
My question to you is this:  bearing in mind the fact that the report of Dr Southall was 
stated that it could be put before a court and bearing in mind that Dr Southall would have 
no idea as to whether it was going to go before a court or not, was it not serious, then and 
now, for Dr Southall not to accept the lifeline set out by Professor David?  Second 
question:  was it not also serious that rather than accept the lifeline, he actually firmed up 
his view and used it to the criminal standard of proof, that Mr Clark had killed these two 
children?  
A I must say I am not sure that it was to be honest.  This was a conversation between 
Professor Southall and Tim David directed by a court.  Tim David would have been 
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absolutely clear about the sources of David Southall’s information.  It is absolutely 
explicit in the e-mail and I believe in the report - I would have to refer back to it - what 
those sources of information were.  There is no confusion here about David Southall’s 
role.   
 
In terms of the caveat, no, I do not think that is a particularly serious issue, unless one 
takes the view that this was a formally instructed expert witness report, which I have 
given my opinion on.   
 
The issue about firming up his opinion, well, one is entitled to one’s opinion.  There is a 
need in child protection circles for everyone to be able to contribute their piece of the 
jigsaw.  That is all we are doing.  When I train - which I frequently do - in child 
protection, I say to people, “Look, if you have a piece of information, do not hold on to it. 
You could have that one bit of the jigsaw”.  Somebody somewhere needs to be collecting 
up all the pieces of the jigsaw and putting them together, and that is what social services 
and the police do.  They are intelligent people and you can trust them to do that and to 
balance things out.  What I tell people is, “You do not need to worry that by what you are 
doing is pressing the red button and running and setting some huge machine in motion 
which you will not be able to stop again.  It is not like that.  You are contributing 
information to an intelligent process”.   
 
No, I am afraid in the context of this e-mail and this points of concern document, to be 
interpreted by Tim David and turned by Tim David into a report, which he subsequently 
does, no, I do not think that is serious.   
 
The second thing I would say is there is clearly an exchange going on here between two 
doctors.  I think, to some extent, if I may say so, to understand that exchange one has to 
understand Tim David a little bit.  Please stop me if I am straying into ground which  
I should not be straying into.   
 
Q I would like to stop you now.   
A I will take advice on whether I should proceed.  
 
MISS O’ROURKE:  Sir, I think we are entitled to hear what he has to say.  If it is 
something he should not be saying and it does not assist you, then you can reject it.   
 
THE CHAIRMAN:  That is certainly true, Mr Tyson.  
 
MR TYSON:  But we are dealing with the case of David Southall now.  
 
MISS O’ROURKE:  Indeed we are, sir, but the context is that he is talking about a 
conversation between two paediatricians and he is giving you evidence about - as  
I understand the way he is putting it is by saying you have to put it into context when you 
are talking of two paediatricians, they talk the same language and they also have positions 
in the child protection scheme.  So I think he is entitled to say.  He knows both doctors 
and it is a small world in child protection and paediatrics and he may say something of 
assistance as to the context of this e-mail exchange.   
 
THE CHAIRMAN:  It sounds reasonable, Mr Tyson.  
 
MR TYSON:  It sounds reasonable.  We have not heard any evidence yet from this doctor 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D4/65 

Transcribe UK 
VRS Ltd 

01889 270708 

as to his knowledge of Tim David, who is also a leading paediatrician in this area, is he 
not?   
A The Panel - I am pausing because I am not sure in terms of legal terms what I am 
allowed to say and what I am not, but the Panel have seen the report I prepared for 
Hempsons.  I am not planning on saying anything that is not in that.   
 
Q I am going to ask you no questions about it. 
 
MISS O’ROURKE:  Sir, I think he had not finished his answer.  He started giving an 
answer saying, “When I am explaining it is an exchange between two doctors I need to 
say something about Tim David”.  I think he should tell us what it was he wanted to say.   
 
THE WITNESS:  My intention is simply to be helpful to the Panel.  I have no other 
agenda here.  If I can just explain why I would say anything at all, it is because Tim 
David clearly expressed the view in his report to the Family Court - which is in the 
transcript of the GMC proceedings - that what David Southall had done was very, very 
serious.  Tim David gave his opinion in the Family Court which then came into the GMC 
proceedings and he was obviously the expert for the GMC.  In Tim David’s view this was 
a very, very serious transgression.   
 
I think we have already mentioned the fact that I was one of the co-authors of a letter 
commenting on Tim David’s article in Archives of Disease in Childhood, which was 
written very shortly after these proceedings.  In that, he expands at some length on how 
expert witnesses should always interview the parents.  He does so at length.  He said he 
interviewed the Clark family five times.  Why he would need to do that is not for me to 
know.   
 
Most people who work regularly in child protection disagree with that.  Tim David has 
his views.  He is absolutely entitled to them.  I have every respect for him.  If he has a 
personal discipline that he always wants to interview the parents, that is fine.  Most 
people do not agree with that.  Most expert reports prepared by paediatricians are 
prepared on the basis of the objective facts which are contained in the medical record, not 
based on a discussion with parents which takes place a number of months or even years 
after the event.  The issue being, obviously, that parents, whether they are abusive or not, 
will over time attempt to idealise their history and portray themselves in a good way.  
There is no way that a paediatrician interviewing parents months or years after the event, 
when they have had numerous opportunities to rehearse their arguments, is likely to get 
any useful, reliable information.  They cannot know whether what they are being told is 
true or not.  In Tim David’s case he believes that very, very strongly.   
 
If I can refer to another case - which I cannot name because there is a legal ruling saying 
that the people involved in the case cannot be publicly named - but there was a case 
where Tim David wrote two reports for the Family Court on a family, gave very firm 
opinions  
- which opposed my opinion - and then when it came to an experts’ discussion he 
admitted he had not even opened the box of medical records.  He had not actually read 
them and he had based his opinion solely on his meetings with the parents.  Now the 
court were very, very critical of him for that.  I will not mention the judge because you 
might be able to identify the case, but he is a very senior judge, extremely critical of Tim 
David for that.  He has that personal belief that one can base opinions upon meeting the 
parents and interviewing them.  I simply do not agree.  If what appeared in the 2004 
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proceedings was Tim David’s opinion on how serious David Southall’s behaviour was, 
then I would urge the Panel to bear in mind that there are alternative viewpoints to that.  
 
MR TYSON:  You would also presumably let the Panel know that it was perfectly 
available for those alternative viewpoints to be put before the Panel in 2004? 
A And it is absolutely not for me to say why no expert evidence was called on David 
Southall’s part.  
 
Q Dealing with the issue of impairment that you were asked about and potential 
sanction, did I understand rightly that you, quite rightly in my view, said that if  
Dr Southall was able to practise without conditions, that would be a boost, as it were, to 
the profession, but as far as clinical matters and clinical governance, you were not able to 
comment upon what was or not required because you did not have any idea of the current 
situation of him?  
A I think that is not exactly what I said.  I think paediatricians generally would gain a 
small amount of confidence from knowing that the restrictions on David Southall’s 
practice had been lifted.  Confidence amongst paediatricians generally is low and fearful 
and this is high.  This is perceived as a high risk/low reward activity.  There are no 
rewards from doing this, very few anyway.  You get a huge amount of negative coverage 
on the internet and in the media from doing this kind of work.  It is not nice.  It does 
affect one’s family.  There have been shock waves in the profession as a result of these 
and the harshness of the sanctions against David Southall and any perceived lifting of that 
would be welcome I think.   
 
In terms of his contribution to clinical paediatrics, as far as I can see he would have the 
same contributions as any paediatrician plus whatever research activity he generated 
which may be of benefit to some of us, I do not know.  I have no idea what Dr Southall’s 
intentions would be in terms of delivery of clinical work or not.  
 
Q Would you accept that issues such as CPD, peer review, clinical activities and other 
matters ought to be looked at in relation to him? 
A I think we all operate under those constraints.   
 
Q One final area:  is it right, I think it is, that you are a member of PACA?  
A Yes.  
 
Q I think you said you were a foundation member of PACA.  Did you attend the 
AGM of your college in April of this year where a motion, if I can put it this way, a 
PACA motion, was put forward that essentially attacked the GMC’s attitude to its 
treatment of Dr Southall and Sir Roy Meadow?  
A No, I did not.   
 
Q Have you yourself produced any publications relating to the issue as to the GMC’s 
treatment of either Dr Southall or Sir Roy Meadow? 
A Yes, I was a co-signatory of a paper, one of I think 53 paediatricians and others 
who co-signed a paper in Paediatrics a year or so ago.   
 
Q Are you able to give the reference for that?  
 
MISS O’ROURKE:  We have a copy of it somewhere.  We can make it available.   
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MR TYSON:  I am obliged.  (To the witness) You have written.  Have you spoken on the 
issue at all?   
A Yes, I have.  I lecture on medical expert issues frequently.  I am part of the Royal 
College’s court skills training group, so I deliver court skills training.  I have done that in 
two capacities really.  One is to talk to groups such as groups of barristers and family 
justice councils and that kind of thing on the perils of being an expert witness.  That is 
fairly light-hearted in some ways, but it is also important because the courts and lawyers 
need to know what pressure paediatricians feel under.   
 
The second context is in my court skills training.  In that context obviously I am trying to 
reassure people that the risk of being referred to the GMC is low and that one can perform 
this activity with confidence.  I lecture and train to help people to deliver the best quality 
legal reports they can.  
 
Q That was not quite what I was asking but they are obviously laudable activities.   
I think when I said have you lectured on the subject, what I meant is have you spoken 
against the conduct of the GMC in relation to either Dr Southall or Sir Roy Meadow?  
A I have done a few things on the media highlighting the concerns of paediatricians 
about the situation and the confidence, or lack of it, amongst paediatricians as a result of 
these actions, yes.  
 
Q In so speaking on the media, have you attacked, if I can use that word, the GMC for 
its actions or just dealt with the consequences as far as paediatricians are concerned?  
A It is very difficult to say.  You are generally speaking off-the-cuff on these things 
and you do not get a chance to listen to yourself back.  I do not think I have attacked the 
GMC.  I have given my opinion that the GMC’s findings and sanctions in particular have 
knocked the confidence of working paediatricians at ground level.  One used to think that 
one had a certain level of - not immunity, but a certain level of protection in making 
referrals in relation to child protection and that kind thing.  There is less confidence in 
that now than there used to be.  I have said that very publicly and I make no apology for 
that whatsoever.  
 
Q Would you accept that it is largely a matter of perception rather than fact in that the 
facts of this case are on their own facts in the light of what Professor Southall did not do  
- this case is not about you are not allowed to report your concerns to other people?  
A Perception is what matters.  Perception amongst people on the ground is what 
matters.  A few months ago I was asked to give a second opinion on a case - I will not 
mention what hospital - but where the paediatricians had been sitting on a case which, to 
me, was blatantly a child abuse case, for a period of time.  This child was about to be 
wheeled down to theatre for a major surgery procedure.  The day before the procedure  
I was able to intervene and stop it and the mother has recently confessed to child abuse.  
That child’s illness was a result of child abuse.  I will not mention any details obviously.   
 
Another example.  I was rung on-call earlier this year by a senior registrar, a specialist 
registrar, who is quite a senior doctor.  What he said to me on the phone is that the 
consultant in A&E had asked him for an opinion on this child and he was critical of the 
consultant in A&E and said, “This guy is going to get referred to the GMC if he goes 
around accusing people of things like this”.  In fact, all that had happened is the 
consultant in A&E had a child in with serious eye injuries, really nasty eye injuries, and 
had requested a second opinion to consider the possibility of child abuse.  The registrar 
had got the perception, wrongly, that people should be ultra cautious and have a high 
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threshold for requesting second opinions in child abuse cases, or suspected child abuse 
cases.  There is that perception afoot.  It is not for me to comment really on whether it is 
right or wrong.  The facts are the facts and the facts are the Panel’s remit and not mine.   
I can tell you there is that perception out there.  
 
Q As you said, got the perception wrongly.   
A Rightly or wrongly.  
 
MR TYSON:  I have no further questions.   
 
MISS O’ROURKE:  Sir, I have no re-examination.   
 
THE CHAIRMAN:  Thank you very much indeed.  Dr Davis, as you know at this stage in 
the proceedings it is open to the members of the Panel, if they have any, to ask questions 
of you.  I am looking now to see if there are any questions.   
 

Questioned by THE PANEL 
 
MS ATKINSON:  What I wondered about was that you mentioned the Edmund Hay 
evidence.   
A Yes.  
 
Q I know that that was not available to Dr Southall in 2000, but I think it illustrates 
that knowledge in medicine is always somewhat incomplete?  
A Yes.  
 
Q Given that, do you have a criticism of the deductions that David Southall made 
from - I mean, let us take it as given that here was something to be concerned about but 
the steps that he took in saying that it is almost certain ---  
A I think I said earlier on, looking at this case now in 2008 with the cold light of day, 
I think I would not have put it in such confident terms.  Having said that, “almost certain” 
and “beyond reasonable doubt” do not mean no doubt.  I have had that reinforced to me 
by judges in the past that the court does not have to be satisfied about something to the 
exclusion of doubt completely.   
 
I tend to think one has to allow an element for what is totally unknown.  In terms of 
oronasal bleeding and ALTEs, as far as we know now there still has not been a described 
case where the ALTE was demonstrated to be anything other than airway obstruction and 
bleeding resulted.   
 
In Edmund Hay’s paper I think there were only two or three, maybe, children in which 
the presence of bleeding was not noted for some time after that.  Certainly it is important 
information.  
 
Q Yes, but the conclusion I would draw from that is not - it was the extra step that 
therefore it must be the father.  If one accepts that in unusual cases, or occasionally, given 
that Sally Clark had left half an hour before, then it is well within the timescale.  That is 
the area which I am saying was there that extra jump that is a jump too far?  
A I think in probability terms everybody is agreed that by far the most probable time 
for blood to appear would be simultaneously with the airway obstruction.  Based on the 
information known in 2000 I think one could not have said otherwise.  With the new 
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information in 2008, you would have to add the rider that, yes, there is now information 
which suggests that the appearance of blood could be delayed after an episode of airway 
obstruction.  That does illustrate what I said earlier on that one has to allow something for 
what is simply unknown at the time.   
 
I would also say that “almost certain” and “beyond reasonable doubt” do not imply total 
certainty.  They imply an element of doubt, albeit a small one.   
 
I think the other point I would make is that when you engage in this type of activity it is 
inevitable that some of the things you say will turn out to be wrong.  It is generally 
accepted that what you raise a concern about child abuse, sometimes something else will 
come along.  I have had it before in my hospital, children with haemophilia who come in 
covered in bruises and the initial concern is about child abuse, or impetigo mimicking 
cigarette burns, this kind of thing.   
 
If subsequently a compelling piece of evidence comes out which overturns your first 
opinion, then clearly you say so.  You apologise.  You backtrack as quickly as you can.  
That should not necessarily be a criticism of a doctor, as long as they have taken 
reasonable steps in the first place and they have qualified their opinion in the way they 
do. One has to allow for some element - these things are not precise sciences.  Sometimes 
your initial concerns will be wrong.  It is essential that we have free exchange of 
information, early sharing of concerns so social services can piece things together.  Some 
of those concerns will prove to be wrong.   
 
Q Just a follow up on that.  You have touched on the fact that you think the context of 
how this information was given and where it was given and to whom it was given was 
critical, that in your submission it was not a formal court report but it was a conversation 
between two paediatricians.  I wondered if you want to comment on any other areas 
where - was it significant that if indeed Dr Southall was correct, then the person to whom 
he was talking would have proven to be wrong?  Is that an area, that context? 
A Yes, Tim David had given an opinion on the case.  He is entitled to his opinions 
and it is not for me to argue with his opinions.  David Southall was, in effect, suggesting 
that Tim David might have got it wrong.  I have already been cautioned about talking 
about Tim David, but with senior professionals who have egos, to have someone coming 
up and saying, “You could be wrong”, may be something that people would react against. 
 We are talking in general terms.  I think there is an issue there about the impartiality.  
Tim David is absolutely entitled to give his opinion and he did to the Family Court.  In 
terms of whether Tim David then is able to provide totally independent, objective 
evidence to the GMC ---  
 
Q I am not really going there.  What I am really asking is that you, as a paediatrician, 
when you are talking to another paediatrician and you know that your theory is going to 
get overturned, the already accepted position, however from there otherwise accepted, 
does it alter the way in which you put your case?  
A I do not know.  One has a duty to be honest and dispassionate and frank.  I do not 
know.  I am just thinking hypothetically.  We all have our mentors.  If one of my mentors 
had given an opinion and then I came along and gave a contrary opinion, I would be a bit 
scared about that I think, but I would do it because one has to.  Have I interpreted your 
question?   
 
Q I am maybe not phrasing it very well.  I think what I am getting at is you have said 
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that you think there is a difference between how you put something if you were an expert 
witness called upon to a court.  If the report that we read were to a different person in a 
different context, would you be critical of the strength of it?  Do you think it is stronger 
because of the person I think is what I am saying?   
A In terms of seriousness, the seriousness of using strong language in a private 
exchange between two individual doctors I would see as less than the seriousness of using 
strong language in a report to a court, if that was the criticism.  Is that fair?   
 
MS ATKINSON:  Thank you.   
 
THE CHAIRMAN:  Doctor, I am a lay member of the Panel.  You have indicated that 
one of your many activities is, from time to time, giving presentations and lectures to 
those who practise in this particular field.  Given what you know about this particular 
case, if you were advising a paediatrician who found himself or herself faced with 
precisely the same scenario that Dr Southall faced, what advice would you give in terms 
of actions that that doctor should take that would be different from the actions that were 
in fact taken by Dr Southall?   
A If I can perhaps alter the question slightly and say what actions would I expect them 
to take, I think I would highlight what Lord Laming said about this kind of work.  He 
used the words courage and persistence are needed by professionals working in this area. 
 I would say if you have a concern, if you are scared about referring it, you need to bear 
that in mind.  You need courage.  It does take courage.  In that I am not claiming courage 
myself; I have a huge yellow streak running down my back.  It does require courage to 
act on one’s conviction.   
 
I would say sitting here now in 2008 that one needs to anticipate the possibility that there 
will be complaints about your actions and misinformation in the media and 
misinformation on the internet and that kind of thing.  If you can share that responsibility, 
do so.   
 
The first consideration is the welfare of the child.  Any action you take must not delay 
things, if delay may cause increased risk to a child.  If you can do it safely and without 
jeopardising the child in any way, there is no harm in seeking a further opinion with a 
colleague.  Every Trust has a named doctor for child protection.  One should document 
your actions carefully.  One should do all the things good doctors do.  
 
Q A doctor in the same position that Dr Southall was in, he had entered into a 
voluntary agreement with his employers, what would you advise somebody in his 
situation today in regard of that and then follow on through the same process?  
A Yes, I think I would advise first and foremost that they must act in the best interests 
of the child.  That is the first consideration.  Also, to protect yourself.  You are putting me 
in the situation effectively now in the situation that David Southall was in in 1999/2000, 
one would protect oneself more if one did contact one’s Medical Director.  Not that  
I think that that is a necessary thing to do in terms of child protection, nor that I think the 
Medical Director should have the power of veto, but to inform them, share that burden to 
some extent and would protect you if it came to any complaints in the future.  In some 
ways it is a bit depressing we have to think in this self-preservation way.  That should not 
necessarily be part of good medical practice.  
 
Q Indeed.   
A The Medical Director had no expertise in child protection as far as I know, so why 
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would one want to discuss the case with them?  If one wanted to discuss the case with 
somebody you would go to someone who knew something about child protection.  
 
Q What I want to do is to focus specifically on the actions that you would advise.  
What I take from that is that the action in respect of that particular agreement would be to 
honour that agreement and contact your Medical Director.  Going on through, what other 
actions would you advise?  
A If I can just pick up when you say honour the agreement with the Medical Director. 
 I think to some extent the actions of David Southall on that particular day were 
unforeseen by his Trust.  I do not think the Trust’s written agreement with him 
specifically covers that situation.  Maybe it is a technicality, but you could argue that the 
actions of David Southall on that day are not specifically addressed by the letter from the 
Trust.   
 
However, if you take the view that this was, in the broadest possible sense, child 
protection work and that David Southall should have interpreted it in that way - which is 
clearly a matter for you to consider - then I would say, yes, cover your back, get in touch 
with your Trust.  As long as you are not breaching confidentiality of any child or 
anything then one should do that.   
 
In general terms, setting aside the fact that David Southall was suspended and subject of 
conditions by his Trust, if anybody rang me to say, “Look, I have seen” - let us say there 
was a documentary on TV or one of these daytime TV shows and they saw somebody 
they knew and that they gathered information from the programme that could imply the 
child was at risk - which could happen - then I would say you need to make a referral.  
You need to share your concerns.  You need to be clear about where the information 
comes from and what the limitations of your information are.  Document everything you 
do, preferably discuss it with a colleague who knows about child protection, but you have 
to have the courage to act on these convictions.   
 
THE CHAIRMAN:  Thank you very much indeed.  Are there any questions arising out of 
the questions from the Panel?   
 
MISS O’ROURKE:  No.  
 

Further cross-examined by MR TYSON 
 
Q I have three areas.  You were asked by Ms Atkinson about whether Dr Southall 
made a jump too far or by going the extra step and saying it must be the father.  Was not 
one of the jumps too far that the father had an undisputed alibi that he was at the office 
party ---  
 
MISS O’ROURKE:  I am sorry, sir.  That is not right.  It really is not right and it should 
not be put to this witness.  The evidence was very clear:  the police never checked the 
alibi.  
 
MR TYSON:  Exactly.  They did not.  It was undisputed.  
 
MISS O’ROURKE:  No, I am afraid it had never been checked and it had never been 
proven.  
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MR TYSON:  Because it was unchecked.  It was undisputed.  
 
THE CHAIRMAN:  We are in danger of getting --- 
 
MISS O’ROURKE:  Sir, I do not think that is a question for that witness.  I really do not. 
 It is one of the points I made, sir, the other day in opening and addressing this.  The PCC 
in 2004 said, not as part of its findings of fact but in its determination on seriousness, that 
this was a false allegation.  The allegation has never been shown to be false.  It has never 
been tested by any court, including the PCC.  It was not part of the PCC’s remit and it 
was not part of any of the fact finding investigation.  To say that therefore because Mr 
Clark had an alibi therefore Dr Southall has got it wrong, I am not aware of any court in 
this land that has ever confirmed that Mr Clark has had an alibi.  I am aware of two courts 
having said Mr Clark was not a witness of truth.  
 
THE CHAIRMAN:  I think it is clear from what has been said that nobody has confirmed 
that he did have an alibi that checked out.  Your concerns are noted.  This witness is 
clearly showing himself able to understand the subtle differences in language.  I think that 
it is appropriate for Mr Tyson to continue with the line and for the witness to answer as 
he sees fit.  
 
MR TYSON:  (To the witness) My question was very careful because I said is not one of 
the extra steps that he should have taken into account was that there was an undisputed 
alibi that Mr Clark was at his office party that night when the eldest child, Christopher, 
died? 
A I think what is very clear from the transcripts is that David Southall was told that 
there was no confirmed alibi and he was acting on that basis.  What I am particularly 
avoiding doing is making any comment at all on the Clark case.  
 
Q Secondly, you were asked questions by Ms Atkinson in relation to whether there 
was any difference between, as it were, a private conversation between two paediatricians 
and how matters turn up in court reports.  Can I just explore that with you?  It is right, is 
it not, that the court order was that Dr Southall was to produce points of concern to 
Professor David, a points of concern document, phase one?  
A Yes.  
 
Q That that points of concern document was to be discussed with Professor David, 
point two?  
A Yes.  
 
Q And that Professor David was to produce a report to the Family Court arising out of 
the points of concern document, to use your words, and subsequent discussions?  
A That is my understanding, yes.   
 
Q In no way was this a private discussion between two paediatricians, was it?  It was 
a discussion which was going to be used and incorporated in a court report?  
A No discussion in relation to any legal matters is private because you expect that 
every discussion was disclosed in due course.  In that sense I would fully expect that 
everything would be disclosed to the court.  In terms of whether David Southall’s report 
was intended to become part of Tim David’s court report, I would not agree with that.   
 
Q Can we just look at C5 together, which is the e-mail exchange?   
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A Yes.   
 
Q Where it is put fully into context in the last paragraph of Professor David’s 
e-mail to ---  
A Which page?   
 
Q It starts at 65H.  The bit that I want to take you to is at 66D.   
A Yes.  
 
Q  
 

“My guess is that you did not insert a caveat like this simply 
because you were in a hurry to send it off, but of course it is possible 
that you take a much stronger view.  I want to make sure that I fairly 
and accurately represent your opinions, and hence this e-mail.”   

 
It is made clear, is it not, that Professor David, in accordance with the court order, was 
wanting to fairly and accurately represent Professor Southall’s opinions and thus was 
asking for what us lawyers might say further and better particulars of them for the record? 
A Clearly, it is explicit that Tim David was put in the position of arbiter of David 
Southall’s views and was invited to incorporate them in his own report, which is entirely 
appropriate given that he was the jointly instructed expert in the proceedings and David 
Southall was not.  
 
Q It entirely follows from that last paragraph that I have just read out to you that any 
reply, because Professor David wanted to “fairly and accurately represent your opinions” 
that any reply was going to be incorporated in a report for the court?  
A He says represented rather than incorporated.  There is a subtle difference in terms 
of whether one puts something in wholesale or just makes a judgment on it.  I am not sure 
what the question is to be honest.  
 
Q The question is this is very far away, is it not, from a private conversation between 
two paediatricians where, as it were, loose language might be used?   
A I am not sure if I said this was a private conversation between two paediatricians.  It 
is a conversation between two paediatricians.  I certainly would expect it to be entirely 
transparent to the courts.  The second part of the question, I am not sure if I agree with 
the tone of the second part of the question but ...  
 
Q Let me rephrase it.  It was a conversation between two paediatricians where both 
paediatricians anticipated that the answer would be something that would be brought 
before a court?   
A That was explicitly the purpose of the discussion, was for Tim David to interpret 
and analyse David Southall’s opinions and present his opinion in response to the court.  
 
Q The last area I want to discuss with you is this:  you were asked questions by the 
Chairman in the light of what you give lectures about.  Presumably you give lectures that 
reports have to set out all the views and to deal with them in order of probability?  
A Yes, if we are particularly talking about talks in relation to the conduct of expert 
witnesses, people who are actually appointed by the court as an independent expert 
witness - which as I have said I do not think David Southall’s report comes into that 
category - I would adopt, and I do, I have slides for it, the 2005 judgment of Justice 
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Charles, which seems to me to encapsulate what we should do:  consider all the 
possibilities, rank them in order of probability and say which is most likely.  That is a 
fairly new innovation.  I must say I am not sure if I have seen anybody actually do that in 
a report yet, other than me.  That is not claiming - sorry, that makes me sound pompous.  
I do it because I am trained and I do that.  Many excellent reports do not follow that 
practice yet.  I think they will in future. 
 
Q That is, as I think you agreed, part of what the rules, the FPRs, have been saying for 
a long time, that you summarise a range of opinions and give reasons for your own 
opinion?  
A Yes, absolutely.  
 
Q That is standard expert writing reporting ...   
A Yes ---  
 
Q ... and has been for medico-legal reports and has been for a considerably long time? 
A That comes back to what I said earlier on about which of these pieces of guidance 
and rules are actually gold standards and which are minimum standards.  Clearly, that is 
for the court to decide whether a certain transgression is serious or not as to whether the 
rules represent the gold standard to which we should aspire.  I must say the majority - in 
fact, as I said before, I have never seen the perfect expert report yet and I have never 
written the perfect expert report.  I aspire to it but probably never will.  The question is 
which of these transgressions are really serious and which are less serious.  
 
Q Secondly, it is the rules as opposed to the gold standard that if an expert is not able 
to give his opinion without qualification, he should state the qualification?  
A Yes.  
 
Q That was the position in 2000, the position in 2004 and the position today?  
A As I have said before, although David Southall uses strong language - “almost 
certain” and “beyond reasonable doubt” - he does, in his points of concern document and 
in the e-mail exchange, highlight other possible causes for oronasal bleeding in a child 
with an ALTE.  Although, quite honestly, in this case those other causes were largely 
rejected.  There was no agreement on the cause of the bleeding.  
 
Q I probably imperfectly asked the question.  The question was if the expert is not 
able to give his opinion without qualification, he should state the qualification?  
A I agreed with that premise a few minutes ago, yes.  
 
MR TYSON:  Thank you.  I have no further questions.   
 
THE CHAIRMAN:  Dr Linton is a medical member of the Panel. 
 

Further questioned by THE PANEL 
 
DR LINTON:  I am sorry; it is really by way of clarification.  The e-mail exchange 
between Professor David and Dr Southall was for the purpose of compiling a report for 
the court.  Is it therefore your view that what we might call the medico-legal report for the 
court was the report that Professor David was writing?   
A Yes.  
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Q The document produced by Dr Southall was to feed into that report?  
A Yes.  
 
Q Therefore, the structure which has been alluded to, the structure which was 
promoted by Mr Justice Wall, should apply to Professor David’s report ...   
A Yes.  
 
Q ... rather than Dr Southall’s?  
A Yes, I agree.   
 
Q Have I understood that correctly?  
A That is my understanding of things.  
 
DR LINTON:  Thank you.  I was just clarifying matters in my mind. 
 
THE CHAIRMAN:  I should ask if there is anything that arises out of that question?  No. 
 Dr Davis, thank you very much indeed for coming to assist us today.  That completes 
your testimony.  You are released with our thanks.   
 
THE WITNESS:  Thank you. 
 

(The witness withdrew) 
 
MISS O’ROURKE:  Sir, that is probably a convenient moment because I do not have any 
more witnesses.  The next witness is Dr Williams and he will be here for 9.30 in the 
morning.   
 
THE CHAIRMAN:  Can we quickly go through what the proposed running order is now? 
  
MISS O’ROURKE:  The proposed running order now is Dr Williams at 9.30.  When he is 
finished, Dr Southall.  He is the only other witness tomorrow.  Dr Mok is going to be here 
hopefully for nine o’clock on Saturday morning because she is on a flight that gets in at 
8.20.  Of course, it is subject to weather in Edinburgh and weather in Manchester and a 
taxi from the airport.  Hopefully as close as possible to nine o’clock.  Dr Crawford will 
follow her and expects to be here at eleven or 11.30, something like that.  She is going to 
drive from Lincoln.  The hope would be that we do finish Dr Southall’s evidence 
tomorrow.  If we do not, we may have to interpose the other two and then resume him 
when they are both finished, hopefully by lunchtime on Saturday.  
 
THE CHAIRMAN:  That sounds very good.  We are all conscious of the adage about the 
best laid plans of mice and men.  Thank you very much for that indication.   
 
On that basis, ladies and gentlemen, we will finish now for today and we will meet again 
tomorrow morning at the usual time of 9.30.  
 

(The hearing adjourned until 9.30 a.m. 
on Friday, 15 August 2008) 
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THE CHAIRMAN:  Good morning, everyone.  A little piece of housekeeping, if I may, 
before we get under way:  Mr Tyson, we left matters yesterday that we were considering 
the weekend of 20 and 21 September as our adjourn-until dates in the event that we do 
not complete our business tomorrow.  That was subject to a ruling from Mrs Tyson.  I 
understand that ruling has now been made? 
 
MR TYSON:  Yes, subject to my ability on Sunday afternoon to get away.  I have to get 
away only within this country. 
 
THE CHAIRMAN:  We will ensure that we timetable ourselves so that that does happen. 
 I do appreciate that for everybody these sorts of slottings into already busy schedules can 
be extremely difficult.  There is, of course, the requirement that in the interests of the 
doctor and, indeed, the public interest that these matters, when they do go part heard can 
be completed at the earliest opportunity and that appears to be it.  I am most grateful to 
everybody for their assistance in agreeing these dates.  In the event, therefore, that we do 
not complete our business tomorrow we will adjourn to 20 September with the 21 
September also booked in the event that we need that day too.   
 
On the subject of bookings, I would urge everybody, if they have not already done so, to 
organise their accommodation for that time at the earliest opportunity.  We do have the 
labour party conference at that time.  If you do not book early then there is the likelihood 
that you will be in an outlying hotel with a 20 minute taxi ride in each morning. 
 
Miss O’Rourke? 
 
MISS O’ROURKE:  Sir, I will call Dr Williams. 
 

LEONARD HUGH PAUL WILLIAMS, Sworn 
Examined by MISS O’ROURKE 

 
Q Dr Williams, can you give the Panel your full name, please? 
A I am Leonard Hugh Paul Williams. 
 
Q Your professional address? 
A Department of Paediatrics in Bassetlaw District General Hospital, which is in 
Worksop in North Nottinghamshire. 
 
Q Your professional qualifications? 
A I have got a BA, an MB BChir, an MRCP and I am a Member of the Royal 
College of Paediatricians and Child Health. 
 
MISS O’ROURKE:  I think you produced a short form curriculum vitae?  Sir, it was 
exhibited to his report.  I do not know whether you want to give it a different number or 
just rely on it as part of D5? 
 
THE CHAIRMAN:  Anything that comes within the single staple will be covered by the 
lettering at the front.  That is exhibit D5. 
 
MISS O’ROURKE:  Dr Williams, you have set out on that CV your education, prizes and 
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distinctions, qualifications and clinical posts?  Yes? 
A Yes.   
 
Q Your present position at the moment is what? 
A I have been a consultant paediatrician at Bassetlaw for nearly 30 years now. 
 
Q Do you have any particular areas of interest?  For example, are you involved in 
child protection work?  If so, to what extent? 
A I have very general interests in paediatrics.  I really do everything in paediatrics.  
Child protection is an important part of my interest.  I am the named doctor for Doncaster 
and Bassetlaw in Child Protection.  I am an important - although I have not actually got a 
post in the setting up of the child death reviews for Doncaster and Bassetlaw Hospital. 
 
Q Are you a member of an organisation called PACHA? 
A I call it PACA.  Yes, I am. 
 
Q Can you tell us what that is and how long you have been a member? 
A I do not actually know how I became a member.  I think it was more due to my 
wife.  For a long time I have been very concerned about the effect of decisions that have 
been taken by the General Medical Council on the practice of paediatrics and very 
defensive attitudes that I sometimes see in my colleagues.  For instance, one of the 
reasons I am the named doctor is because nobody else was prepared to become it.  People 
are getting worried about child abuse.   
 
I think it was my wife, who is an academic family lawyer, when she saw the letter that 
was being written in the n53 Paediatrician she asked me if I would put my name on it.  I 
read it and it was much in agreement with what I said.  I think by signing that letter I 
became involved.  I was one of the initial people but I was not actually an instigator of it. 
  
 
Q What about the Royal College?  Have you had involvement with the Royal 
College of Paediatrics and Child Health in respect of child protection issues or any 
debates about child protection work or any motions put forward by PACA or anybody 
else? 
A I have spoken, and I have been asked to speak, to the President of the College 
about my views about child abuse on two or three occasions and quite recently in view of 
all that is going on.  I was asked to propose one of the motions at the annual general 
meeting of the College.  I proposed the second motion, which was one of support for 
Professor Southall and appreciation of his work.  When I attended that meeting I was 
allowed to speak for five minutes.  In doing so the only thing I spoke about was actually 
the covert video – there were many things I wondered about.  I do not know David 
Southall.  I met him once 25 years ago. 
   
I talked about the impact that that paper has had on the whole of the profession.  I feel it 
is one of the most important works ever written in the sense that if you consider, for 
instance, the shaken baby syndrome, there is a lot of concern about it.  It is largely a 
hypothesis because we cannot prove it happened because we do not see it happening.  
That was true of smothering.  When I started I had several patients that I felt had 
smothered a baby but there was no way I could actually say I know it happens because I 
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have seen it happen and I have seen films of it happening.  That paper changed what was 
largely a hypothesis that mothers – or mothers or carers, I should say - go behind people’s 
backs and deliberately injure people into a fact that that happens; that a mother can be 
perfectly happy and can be filmed damaging a baby.  That paper was so important that 
that was the only thing I talked about in my five minutes.   
 
When I finished there were queues of people wanting to say how much they appreciated 
the paper and how much they appreciated David Southall and the motion.  I think there 
were between 300 and 400 senior paediatricians at that meeting.  There was unanimous 
agreement to support that motion. 
 
Q This was a motion of support for him because of the work that he had contributed 
over the years to paediatrics? 
A Specifically in appreciation for the work that he had done in child protection and 
child death. 
 
Q I want to come on to this particular case because you have written a report.  Your 
report has been seen by the Panel but it has not been admitted in evidence.  What I am 
going to do, instead, is ask you some questions. 
A Can I just get it? 
 
Q Yes.  I want to ask you some questions about your views in your role as a senior 
paediatrician.  Firstly, can I check this:  As far as the original Professional Conduct 
Committee hearing, which took place in 2004 is concerned.  Have you seen and read the 
transcripts of that hearing? 
A I have not read the whole transcripts of the meeting.  I have read parts of the 
transcripts of the meeting. 
 
Q You have read the determination and the findings? 
A Yes.   
 
Q You are aware of the background facts as found, the facts found proved, et cetera? 
A Yes.   
 
Q What I want you to understand – and I put this on the record for that reason – is 
that the findings of fact made by that Panel in 2004 stand.  They were not appealed, as I 
think you are aware.  The context in which this Panel now has to make a determination is 
they have to look at whether the facts as found, or the concerns as were raised, then are 
serious or sufficiently serious now in 2008 to affect Dr Southall’s right to practise, or 
fitness to practise.   
 
What I want to look at with you is some of the findings that were made and how you 
would view those as a senior paediatrician in terms of the seriousness?  Okay?  I want to 
ask you firstly whether you have any view about – he, at the time, was suspended, I think 
you know, by his own Trust.  He contacted the child protection unit in his area the day 
after watching the television programme?  He did so without making contact with his 
Trust’s Medical Director.  The Panel found that to be a criticism.  As a paediatrician, 
conscious of the duties that are owed by paediatricians to put the child first, how serious 
would you see that criticism?  Is it something very shocking and bad to paediatricians?  
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Or, is it something that you would say, “Yes, he should not have done that but on a scale 
of one to ten that is not so serious”. 
 
THE CHAIRMAN:  Miss O’Rourke, if I could just interrupt for a moment?  In reminding 
the doctor of the scenario, I think you neglected to mention the fact that Dr Southall had, 
in addition, agreed to a voluntary--- 
 
MISS O’ROURKE:  Yes. 
 
THE CHAIRMAN:  Perhaps you could put that as well? 
 
MISS O’ROURKE:  Yes.  Of course, what had happened was that he had given an 
undertaking to the Trust, or had agreed with the Trust that he would not undertake child 
protection work because, of course, the Trust would only be entitled to control his 
working ambit within the NHS.  Of course, category II work and private work and other 
child protection work would come outside it.  They had asked him not to become 
involved in such work and he had given an undertaking and, therefore, reached an 
agreement with them that he would not do so.  He then contacted a child protection unit. 
 
MR TYSON:  I am sorry.  Before the doctor answers, it goes further than that.  Or it is 
slightly different than that.  He was required not to do child protection work without the 
prior permission of the acting Medical Director.  That was what the agreement, or  
requirement – however you put it – was:  Not to do child protection work without the 
prior permission of the acting Medical Director. 
 
MISS O’ROURKE:  Then maybe I can put the question to Dr Williams in two parts:  
Firstly, if you contact a child protection unit as an informant would you consider that is 
doing child protection work? 
A I think it is a complicated question.  You cannot say “Yes” or “No” to these 
questions.  I think it would be very much better if Dr Southall had phoned up the Medical 
Director and said, “I wish to do that”.  He continued to work there.  As a paediatrician - 
and I have said to myself several times – if he had have seen abuse on a ward, which he 
will have done from that time, almost certainly, or had suspicions of abuse on the ward, 
what should his first action be?  I would say his first action, if he considered that 
somebody was in severe danger, was to put that child in a place of safety, or in a position 
of safety as the number one thing.  He could do that with speaking to the nurses, speaking 
to the colleagues and then inform his Medical Director.  The Medical Director, I think, 
when that direction was given, could not have felt that Dr Southall was not going to see 
child abuse ever again. 
 
Q Actually, I should make it clear that he was totally suspended.  He was, at that 
time, suspended from the hospital and not working at all. 
A He was not working at that time? 
 
Q He was sitting at home.  He sees this TV programme at home and he makes a 
telephone call the next day to the local child protection unit. 
A I certainly think it would have been better for him to have called.  I would also say 
that, if he felt, whether it was in the ward or actually in Tesco’s car park, he would have 
to say, “If I need to protect a child I need to do it soon”.  Quite honestly, if I were in that 
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situation, if the Medical Director said to me, “No, despite you having seen what you have 
seen in a situation you are not to inform the police” and this had happened outside my 
hospital duties, I would have said to the Medical Director, “I am going to anyway 
because I have a greater duty to the child than I have an undertaking to you”.  I wish he 
had have done so.  I think he was wrong not to do so because he did have time to do so.  I 
think, in the situation, if I had felt as strongly, as I believe he did, I would have done it 
anyway, whatever the Medical Director had said.   
 
You asked me how serious I think this is.  I think from the Trust’s point of view he 
should conform with the agreements he has made with the Trust.  In the general picture, 
outside the Trust, I see this as a relatively minor aspect of the case. 
 
Q In terms of professional duties as a doctor, because that is, obviously, what the 
General Medical Council is concerned about, rather than contractual duties to a Trust, in 
terms of professional duties as a doctor, and specifically as a paediatrician? 
A As a general duty to protecting that child I see no danger put in that child at all by 
telling the police, “I have concerns”.  I see only potential advantages to the child in 
saying that.  I can see no detriment at all to the well-being of the child in presenting that 
information. 
 
Q The next criticism I want to ask you about is the report, as he called it, that he then 
wrote.  I think you have seen the words he used and the language he used.  The criticism 
by the Panel in 2004 was the strength of language that he used and the choice of wording 
and, indeed, using phrases like “beyond reasonable doubt” and writing in very effectively 
didactic terms about the issue.  Do you have criticisms of that?  How serious do you view 
those in the context of the way he worded his document and the use that the document 
was going to have? 
A As I said in my report, yes, I think the report is worded too strongly.  I think, if it 
went to court the Judge would say that it is my job to judge this, not your job to judge 
this.  You have given me information and I will make my judgment of the matter.  I think 
the information that is passed would be very much the same whether or not different 
wording was used.  I think the information is the same.  I think the wording would be 
better--- 
 
Q Which information?  Do you mean the medical information about--- 
A That he has concerns that this child’s life is at risk. 
 
Q Again, on a scale of seriousness, the use of his language, you say you were critical 
in your report of it, you are critical of the wording.  You think it was too strong?  In 
judging seriousness do you see any mitigating factors in terms of who he was writing it 
to?  Why he was writing it?  The timing of when he was writing it? 
A I think I mentioned this in my report:  I once, actually, saw a child who had a few 
bruises on her face.  I told the social services that I thought somebody had tried to 
smother this child.  The police investigated and the social services investigated and 
disagreed with me.  I said that I disagreed with their view.  The child went home and was 
killed two weeks later.  Actually, I was criticised in that case for not wording my report 
with sufficient power to ensure that they took notice of me. 
 
Yes, I think it was over-worded.  I am sorry, I have forgotten your question. 
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Q You have given your example yourself about sometimes you have to put your 
views strongly.  Presumably, that is because there are different people in the system who 
may disagree with you.  As you said, there were social workers who disagreed with you 
and the police? 
A Yes.   
 
Q People can have entrenched positions.  Looking at the context of where David 
Southall came into this, where there had already been a criminal prosecution, which was 
successful of somebody else, and where there had been Family Court proceedings and 
there had been an expert who had already provided a report and given a view, and he then 
walks into the middle of all this with a different position:  Could that in any way 
influence or mitigate the wording that you might have to use to get listened to? 
A It certainly could because there are two sides to this.  Are there not?  It was 
proven, at this stage, that the children had been murdered; proven in a court.  One 
“knows” – in inverted commas - that the children have been murdered.  One has very 
good reasons to add two or three pieces of logic together but with another episode.  I have 
sympathy for the very strong wording in the sense that we knew there was a murder, we 
knew there was an episode of bleeding and difficulty in breathing.  On the other side of 
the case, Professor Southall was presenting his information to a team that had already 
actually decided - although they had decided that the children were murdered, or part of 
them had anyway – they decided that it was not Mr Clark who had done it.  The police 
were not frightfully interested in the report.  When I say they were not very interested 
what I mean is:  I imagine they heard what Professor Southall said and they would have 
said--- 
 
MR TYSON:  I hesitate to interrupt but comments like “the police were not very 
interested” and things like this - this was all canvassed fully at the hearing.  This witness, 
in my respectful submission, cannot give evidence that, as it were, in effect, goes behind 
the determination of the Panel as what was happening.  If one wants to re-litigate this 
case there are eight transcripts where I can take you to what was said to the detective, 
how it was all dealt with and things like that.  The danger of this kind of testimony, which 
is what I sought to set out at an earlier moment, is that we are re-litigating by the back 
door.  I would ask you to bear that in mind when hearing what this and, indeed, all other 
experts say. 
 
THE CHAIRMAN:  It is difficult, in these circumstances.  We are not a Panel here to re-
hear evidence.  It is important that we understand the background.  The admissibility of 
the evidence of the experts has been on the basis that this Panel does need to have some 
background information.  We have got to be very careful that we do not find ourselves 
hearing evidence, particularly evidence that is second-hand.  I am certainly not wishing to 
stop you in informing us but if you could bear in mind the concern that Mr Tyson has 
indicated. 
 
MISS O’ROURKE:  Sir, I wonder if I might, in part, respond to that?  I think all that Dr 
Williams was doing was putting in context.  I am amazed to hear Mr Tyson get to his feet 
because I cannot see that it is an issue.  Everyone knows in this case the police did not 
take anything that Dr Southall said further and they know that the social services did not. 
 I understood Dr Williams was effectively making the point that Dr Southall has come 
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into this scenario at a stage where everybody has already got their positions that they do 
not necessarily want to change and, therefore, you use strong language because the 
positions are entrenched.  I did not think there was any dispute that the police had no 
further interest.  That is why I am surprised that Mr Tyson objected--- 
 
THE CHAIRMAN:  I think the phrase was “the police were not very interested”.  What 
we, as a Panel, have heard is that, as a matter of fact, the alibi that had been put forward 
by the father was one that had not been verified.  Whilst I can readily understand the leap 
there is a distinction between the two. 
 
MISS O’ROURKE:  Sir, I do not think it is even that.  I think this is not now in the 
context of that.  I think it is in the context of the police did not pursue the matter.  In other 
words they passed it on to the social services.  I did not understand that to be a matter of 
dispute. 
 
THE CHAIRMAN:  Yes.  Miss O’Rourke, the difference between not pursuing 
something and not being very interested is--- 
 
MISS O’ROURKE:  Then it is the looseness of language. 
 
THE CHAIRMAN:  That is all I am suggesting.  As I said at the beginning, I am not 
asking the doctor to stop.  I am asking him to exercise a little caution in his choice of 
words.  Frankly, that is--- 
 
MISS O’ROURKE:  Sir, the point is taken but, as I understand it, there is no dispute.  The 
police did not seek to pursue it and passed the matter over to the social services and, 
therefore, Dr Southall’s involvement was with the social services and the child’s solicitor. 
  
I think that was the point that he made. 
 
THE CHAIRMAN:  I can see the doctor has got the point.  We will proceed. 
A Because I saw your face wince when I said what I said but I was about to say, 
actually, I worded that badly when you stood up.  What I was going to say then is not that 
they were not interested.  It is that the urgency of that report places the child at risk, not 
their prosecution at risk.  They have to then say the number one duty we have is to pass 
this to the social services because this becomes the area in which the urgency becomes 
the importance. 
 
Having done that, it goes to a social services department who have, similarly, already 
taken decisions.  The people who it is passed to have been party to taking those decisions. 
I can understand that if I was putting a report in in that situation I would feel they would 
not come up to me and say, “Jolly good.  This is really what we want you to hear”.  It 
would be in a more difficult position than I was in in the case that I described to you.  I 
would have to somehow say something that was strong enough.  I think we all have this 
duty when we are presenting allegations, which I do; twice in the last week I have had to 
do.  You have to make your case very strongly.   
 
My duty is to ensure that people – they do not have to do what I say but - understand my 
concerns.  I would, certainly.  In answering the first question:  Yes, I think this was too 
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strongly worded.  I think it takes a decision rather than just sets out the evidence.  In the 
context of that we know, at that time, that the child had been murdered.  I know that has 
subsequently proven to be incorrect, or it is accepted to be incorrect.  Knowing that that 
was going to be submitted to a team that had already got a view, I can understand - I do 
not know how I would have worded it but - I do not think it would have been weakly 
worded. 
 
MISS O’ROURKE:  Next, I want to come to the question of caveat.  His report was 
ultimately provided to Professor David, who was going to provide an addendum report to 
the Court.  Professor David was the Court appointed and jointly agreed expert.  Professor 
David asked him if he wished to insert a caveat relating to what information he had 
available.  In particular, he had very limited information; he did not have access to 
medical notes, he had not had access to other case documents, et cetera.  He did not add 
such a caveat.  You, in your report, suggested, again, that would be unwise.  The Panel 
found it was a criticism in 2004.  Can you help us with your view, on a scale of things:  Is 
that a very serious failing for a paediatrician in his particular and unusual role in this 
case? 
A I think he should have added a caveat.  I think the more complete a report is the 
better it is.  The caveat should have been perhaps “I have not seen the parents and I have 
not read the reports”.  Or, should it have been – if it was eventually going to the Court – 
that the people that I have passed my suspicions on to have not facilitated me meeting 
with parents.  Professor Southall could only have met the parents through that team.  He 
could not go and knock on Mr Clark’s door and say, “Can I talk to you?”  He would have 
to go through that team.  It seems to me that that team actually clearly chose not to 
facilitate that meeting.  Similarly, that team chose not to show the medical records to Dr 
Southall. 
 
MR TYSON:  Again, we are going behind things.  As we know, it was a Court Order, not 
that team. 
 
MISS O’ROURKE:  Sir, with respect, I am not sure that is right.  The letter of instruction 
has now become available and we are going to, in due course, put it in before the Panel.  
Maybe this is the moment for you to see it.  Mr Tyson raised it yesterday.  Presumably, he 
has seen it in the dim and distant past.  I think you will see it makes clear what--- 
 
THE CHAIRMAN:  If it contains anything that is in anyway different to what Mr Tyson 
has just said then, certainly, it will be the time for him to see it and then for us to see it. 
 
MR TYSON:  I do not think this witness can assist at all as to this point.  If it is going to 
go in it should come it at an appropriate time but not by this witness because he cannot 
produce it. 
 
MISS O’ROURKE:  Sir, he can produce it but it is a matter of fact.  If it is accepted - and  
Mr Tyson must have seen it before - this witness can be asked to comment:  If this is the 
role that you are given then what are the constraints within that role?  I think it is a point 
that  
Dr Linton took yesterday about who was the one who was writing the report for the 
Court.  This document makes it clear. 
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THE CHAIRMAN:  I think it is implicit from what the doctor has said that he, first of all, 
said one way of doing it is simply to say that I have not met the parents, I have not seen 
the report.  Then he has said, however, it might be more appropriate to say - and if I can 
bring it within the ambit that we can hear - words to the effect of “I have not been 
permitted to”.   Never mind who it was that did not do the permitting.  That is something 
that we can, indeed, hear from you about at a later stage. 
 
MISS O’ROURKE:  Sir, yes.  He has also said - and that is in the context if the report is 
going to the Court - it is going to be important that his evidence can be put in context.  
You heard it from Dr Davis yesterday saying, in fact, that his report was not going to the 
Court, it was going to Tim David.  That makes a difference.  Dr Linton asked, we say, a 
very important question.  We now have the letter of instruction.  You will recall yesterday 
that Mr Tyson cross-examined Mr Davis on the basis there was a letter of instruction and 
a report and we were shaking our heads saying that we were not sure there was a formal 
one.  Dr Davis gave you very clear evidence that your brief will depend upon what your 
letter of instruction says.  The letter of instruction is now available and it could not be 
clearer.  It will be before the Panel when Dr Southall gives evidence but it may be that it 
is important that the expert sees it to say that if this was your letter of instruction what 
relevance does that have to what you write and to where it is going to go and as to 
whether you need a caveat. 
 
THE CHAIRMAN:  Mr Tyson? 
 
MR TYSON:  Sir, again, I say that it is not for this witness to produce or deal with letters 
of instruction.  That may be a matter that can be dealt with by Dr Southall, who was the 
recipient of such a letter, and says what he thought.  It is quite clear that in the evidence 
that he gave to the Panel that he anticipated himself that his report that he wrote on 30 
August would itself go to the Care Court.  That was his anticipation.  He wrote it with 
that view.  When dealing with the matter, when asking Professor Southall questions in 
due course, that is one of the matters that I will put to him.  That is the whole basis.  You 
cannot go behind the factual matrix in this case, particularly with a witness here who was 
not involved in the whole eight days of this case. 
 
MISS O’ROURKE:  Sir, this is the factual matrix--- 
 
THE CHAIRMAN:  Miss O’Rourke, I think Mr Tyson is right.  There are two different 
issues here.  One of them is what was in the letter of instruction.  The other is what was in 
the mind of the doctor when he responded to the request to produce a report and where he 
thought it was going to go.  That is something that Dr Southall is best qualified to tell us. 
 
MISS O’ROURKE:  Sir, absolutely.  Sir, can I just say this? 
 
THE CHAIRMAN:  Yes. 
 
MISS O’ROURKE:  I do think I should respond to Mr Tyson.  Mr Tyson, yesterday, put 
questions to Dr Davis that we now believe have been put on a false premise, having read 
this letter.  You recall that he said there was a letter of instruction.  He was instructed to 
write, et cetera.  That letter is available.  It is part of the factual matrix; that is the 
historical fact.  I do not know whether it was before the Panel in 2004.  Mr Tyson says 
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that it is not to be produced now.  It can be produced in the same way that any other 
document is produced and put in his bundle.  Is Mr Tyson denying it and saying that it is 
not the appropriate letter?  If it is the appropriate letter then it is a letter that can go before 
the Panel because it makes it clear what was asked.  Of course, this has arisen in the 
context of him jumping to his feet and saying that the Court did not order that he could 
not have any documents or did order that he could have documents.  This letter makes it 
clear what it was that he was being given at the time he did the report. 
 
Sir, yes, I can put it in when Dr Southall gives evidence.  That then creates an artificiality 
because there is an expert here who gives evidence before him, for logistical reasons, 
because of where we got to this week with objections as to evidence.  It would be silly 
then to have to recall the expert.  The expert is entitled to say that is the sort of letter you 
have got, asking you to do it and telling you what information you have got and you 
wrote your report in the context of that letter of instruction.  That was your brief.  How 
does that put things then on a scale of seriousness in terms of what you have done?  I 
cannot see what is wrong with that question.  I cannot see what is wrong with – and it 
regularly happens in these cases – the witness being shown a document that is going to be 
produced by a later witness.  There is an artificiality in it.  It would be silly now to pop Dr 
Southall in the witness box to produce letter and say that it was sent to me and then pop 
Dr Williams back in again.  Sir, we deal with it in a pragmatic way.  We say that in due 
course Dr Southall produced it.  If it is not verified as a document then any answer Dr 
Williams gives gets ignored. 
 
THE CHAIRMAN:  First of all, I should say that when this matter was originally raised 
yesterday by Mr Tyson I understood him to be referring to, and indeed, he did refer us to, 
specifically the stem number 7, to be found on page 3 of C3.  I think he read to us: 
 

“On 30 August 2000 you produced a report on the Clark family at 
the request of Forshaws, Solicitors.  Admitted and found proved.” 

 
I know that caused some consternation at the time but the fact is that is an item that was 
admitted and found proved. 
 
Now that you have the document I think it is entirely appropriate that that is something 
that the Panel sees.  In this particular instance, I see no difficulty in your allowing this 
doctor to see that letter and to comment on it.  The expert evidence that we have been 
hearing so far has been based on doctors commenting on the way that things are done 
within paediatric practice.  Your point is a good one.   
 
Mr Tyson’s is not a bad point either.  He will have the opportunity to explore, indeed, 
with this doctor, the additional factors.  He can say that given that a paediatrician receives 
a letter of instruction like this, and then introduce your points about what may also have 
come down from the Court.  I see no difficulty in the two.  On that basis I will allow the 
document to be shown to this doctor and for you to ask him questions about it in the 
knowledge that Mr Tyson will have the opportunity to go beyond that at a later stage.  We 
will hear it. 
 
MISS O’ROURKE:  Sir, I think it is then D9. 
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THE CHAIRMAN:  It would be D9.  Mr Tyson? 
 
MR TYSON:  I understand you giving this ruling in law but I am marginally surprised 
that you give a ruling in law without either discussing it with your colleagues or hearing 
the advice of your Legal Assessor. 
 
THE CHAIRMAN:  As a matter of normal proceedings, one of the reasons that the Legal 
Assessor is placed so close to the Chair is so that in matters like this it is not necessary to 
take more than a quick look at a note, which I will now read for the record.  This was 
passed to me during the last submission from Miss O’Rourke.  It read: 
 

“I agree.  Do you want me to say so?”   
 
It turns out that it probably would have been appropriate for me to have asked the Legal 
Assessor to do so but mindful, as always, of the shortage of time, I felt that I could handle 
it myself; apparently not.  I hope your surprise is now abated and that you are happy to 
continue or at least you are willing to continue? 
 
MR TYSON:  Both. 
 
MISS O’ROURKE:  Sir, I think it is D9. 
 
THE CHAIRMAN:  D9 it is.  (Same handed to the Panel). 
 
MISS O’ROURKE:  Dr Williams, I think you have had an opportunity to read that? 
A Yes.   
 
Q The request appears to be that Professor David is going to provide an addendum 
report to the Court and what Dr Southall is doing is setting out, in writing, points of 
concern.  He does, of course, title it “Report” and he does top and tail it with stated facts, 
et cetera.  He is producing it for the purposes of Professor David so that Professor David 
can provide a further report to the Court.   
 
Taking that in context, I was asking you about the caveat.  In other words, adding a 
caveat saying, “I have not seen all the papers” or “I have not interviewed the parents”.  
Professor David knows he has not seen all the papers.  Professor David knows he has not 
interviewed the parents.  So too does the solicitor for the child and, indeed, the Local 
Authority.  He should have put a caveat in.  You said so and the Professional Conduct 
Committee said so in 2004.  How serious a failing is it in the peculiar context of these 
instructions, where he is not a formally appointed expert, he is not being paid for his 
report, or his work?  How serious a failing is it for a paediatrician not to put that caveat 
in? 
A I think, if I might answer that by saying that I wonder what the Judge would have 
said if that had have actually gone to Court.  I think the Judge would have tut-tutted a 
little like you – your eyebrows raised when I made the comment - and would have 
thought it out of place and probably would not have distracted the Court with a discussion 
of it, but would have actually placed the facts in context rather than the wording in 
context.  As such, it is over-worded.  I accept that.  I do not think it is a very serous 
problem. 
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Q I am asking you specifically about the caveat rather than the over-wording.  We 
have agreed that the report is over worded. 
A Sorry.  The caveat as well.  I think the lack of caveat is part of the over-wording. 
 
Q Again, it would have led to a tut-tut but on a scale of serious, as far as a failing is 
concerned? 
A I do not think it would be considered by a Judge a very serious error in court. 
 
Q What about now because, of course, it did not even go to the court and it was not 
seen by a court but in the context of professional duties - because that is what we are 
concerned with.  He has failed in his duty as a paediatrician by not adding a caveat when 
this report is going to Tim David who knows what he has and has not seen - how serious 
a failing by a paediatrician is that? 
A Hardly at all, between two serious paediatricians who are well versed in this.  I 
would expect to have a fairly robust debate with one of my colleagues if I felt one thing 
and my colleague felt another.  I would very powerfully put my case.  My job is to make 
certain my case is understood.  Just to a colleague, the wording would be entirely 
appropriate.  In a report it would not be entirely appropriate.  If I was face-to-face with 
somebody they would know what I thought; whether or not the wording was perhaps 
injudicious. 
 
Q The role as described in that letter of instruction, is that a common role or is that a 
very unusual role, a unique role, in your experience? 
A Just remind me exactly what sentence you are talking about? 
 
Q I am talking about the fact he has been asked to outline concerns in writing.  He is 
not given any official status in these proceedings.  He is not appointed as an expert.  He 
has not been offered a payment for his writing of his report? 
A It is almost unique?  Is it not?  I am used to acting as a paediatrician.  I think, in 
this situation, Professor Southall is acting as a member of the public, who has very 
special knowledge and the situation is unique.  Does that answer your question? 
 
Q Yes.  I want to ask you two more questions before I turn on to issues of 
impairment and impact on the profession.  One is the question of remorse.  The PCC were 
concerned that Dr Southall did not show remorse in respect of, I think, what they were 
classifying as a false allegation that he made; and that he had not apologised to the 
Clark’s and he did not show remorse for what he had written in the report.  You talked 
about his CVS work and the foundation for his belief and that he has over-worded it but 
sometimes you have got to be fearless in your language.  If he genuinely holds the belief, 
as a paediatrician, in science and the medicine aspect, would you have any comment on 
whether he should now show remorse or, as a paediatrician, should compromise his 
views? 
A I have fairly complicated views.  The substance of his allegation has never been 
tested, has never been disproved.  We accept it as wrong because it has not been proven.  
Is that clear to you?  Do you understand what I am saying? 
 
Q Yes. 
A Therefore, one looks at the logic of the allegation and the logic is that the children 
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were proved to have been murdered.  That is a taken fact.  Mr Clark saw a programme in 
which he described a quite extraordinary event of a child with breathing difficulty and 
with bleeding.  He did not actually take the child to hospital.  If I had a child, for instance, 
who was admitted to hospital with that history, that child would be put into a high 
observation unit.  Assuming that everything I had been told is correct, because obviously 
I did not hear the television programme, so I am not quite certain of exactly the wording - 
I would like to hear exactly the wording - I would have had that child in hospital probably 
for a couple of days on a saturation monitor.  I would have had a chest x-ray done.  I 
would have looked at that child really rather carefully because it was an extraordinary 
event.  I have forgotten the question. 
 
Q This is the question about remorse and the logic of his arguments.   You were 
saying the logic of his arguments--- 
A It is logical that he would know the child was murdered.  He would have a very 
serious event.  He knows the work that he has done in the covert video surveillance paper. 
 Mr Clark says that I was alone in the room with that child, nobody else was there when 
that happened.  The logic of that is that there is more than a reasonable ground to think 
that since the child has been known to be murdered, in the end, that event was not 
irrelevant to that fact.  The obvious conclusion is that it may have been another episode in 
doing so.  That logic remains correct as today and has never been disproved.  In fact, it 
has been proved with the passage of time even more powerful because the subsequent 
papers have supported the contemporaneous thing. 
 
I think the only person who can show remorse here is Professor Southall.  He should 
show remorse if he believes the logic of the allegation was incorrect.  He should not show 
remorse so that you look kindly upon him.  He should not show a false remorse so that 
you should look kindly on him.  I am then left with the question, “Is the allegation that he 
made, is the suspicion that he made, an unreasonable suspicion?” given those points that I 
have already outlined.  It is not an unreasonable suspicion. 
 
I start asking myself, when I came over here today - because I am now part of the panels 
that review infant deaths.  For instance, I was asked to review one a few weeks ago.  I 
review them with the police and with the social services.  I think if this little child that I 
was involved with had have died and the parents had told me that, a week before, the 
child had suffered a nose bleed and breathing difficulty in a hotel, and that that child was 
not admitted to hospital, and then subsequently died in circumstances that would lead me 
to concern anyway, I would have thought very, very strongly that this must be looked into 
very carefully indeed and would have worded it as such. 
 
When I look at the logic of the allegation I find the allegation is not illogical.  That does 
not prove; it is not implausible.  That does not prove it is correct but it is a plausible 
argument that was put forward. 
 
Q That is based as a doctor based on Dr Southall’s research and the papers written 
since? 
A Yes.  Yes. 
 
Q I want to ask you about the position as far as Dr Southall going back to work in 
unrestricted practice is concerned.  You are aware of the findings that were made against 
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him?  You are aware of the concerns?  You shared some of those concerns in respect of 
you would have done it differently.  On the basis of that, on the basis of where the 
profession is today, would it give you serious concerns about his ability to practise in 
child protection work? 
A No.   
 
Q Why not? 
A If I can answer this with a story - and I may get lost again, I am afraid.  For 
instance, I have a colleague.  I told you I am involved in the child death review process 
but I have not got a position in this.  I have a colleague who has been newly appointed, 
who has, for four or five years, been doing neonatology.  I want to promote her as a 
young consultant doing different tasks.  I have said to her that I think you should be in 
charge of the child death review process, to which she replied, “I have very little 
experience of this.  I have not been doing it”.  I have not myself appointed her but I have 
supported her appointment and she has got the appointment because of my support.  In 
the initial stages, I had given her help and advice because it is a process that I have done 
many, many times in the past.  I think the fact that one has not done the practice for 
several years does not prevent one using the logic that is necessary to do that.   
 
In addition, Dr Southall has not – “not” - thought about child abuse for the last ten years, 
or the last eight years – however many it is – because, as a paediatrician, that would be 
impossible, whether you are in neonatology, whether you are in haematology.  In every 
branch of medicine almost every presentation that I see I could give you an example of 
how that had been manipulated by a parent.  Every paediatrician has to know about child 
abuse. 
 
Q My other question is this:  reaction of the profession.  You are obviously involved 
in meetings at the Royal College, discussing things with other paediatricians, sharing 
views.  The reaction, as far as you are concerned, of paediatricians or, indeed, yourself, if 
Dr Southall was now declared to be fit to resume unrestricted practice? 
A 300 senior paediatricians unanimously support him for the work that he has done. 
 I think that they would unanimously agree that he was entitled, if this Panel felt so, to 
resume work.  I think his close colleagues may say, “We would like to help you re-
establish yourself”.  I think the profession would be pleased that that would happen. 
 
Q Finally – sir, this is now, again, a stage 2 type question in terms of Dr Williams’s 
testimonial type evidence - what is his standing among the profession? 
A Professor Southall? 
 
Q Yes.  Even despite his troubles with the GMC and his adverse standing? 
A I met Professor Southall once before this morning.  I have communicated, I have 
sent letters and e-mails to him.  I have only met him once before.  I have considered him, 
therefore, almost not knowing him at all but, he has been one of the great moving forces 
of the profession of my generation.  In fact, I would consider him to be the person who 
has most changed my practice of any of the academic paediatricians in the UK. 
 
Q Why? 
A Why? 
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Q Yes. 
A When I first met him, which was 25 years ago, he came to a meeting.  He gave a 
talk in Worksop.  He may not remember it.  I had worked on cot death myself because I 
had worked with Professor Emery, who was one of the leaders of the research of the 
generation before me.  I was a registrar with him.  Professor Southall came and talked to 
us about a survey that he had done, which was at Doncaster hospital and two other 
hospitals – I cannot remember which they were – where he had taken ECGs of several 
thousand babies whilst they were still in the baby unit and then had compared those 
babies who died to those babies who had not died with their initial ECGs.  I thought it 
was such a clever and original piece of research.  That coming from the unit – about six 
years before that I had been with Professor Emery - which was considered the world 
leader in this field.  I was immensely impressed with that.  Not only that but, at that time, 
we talked, I think, for about ten minutes over tea, just before he gave a presentation.  I 
was telling him about a particularly difficult baby that I was dealing with called “Patient 
A”.  “Patient A” had got very damaged lungs--- 
 
THE CHAIRMAN:  Just a minor technical point for our proceedings.  These are reported 
and, therefore, we anonymise patients. 
A Can I call him “Patient A” because he is in the literature now as “Patient A”? 
 
Q May I say, for the transcript also, that we remove the full reference, please? 
A This baby was damaged by being premature and was passed the date that he 
should go home on the unit but was on high oxygen.  The job that I came from before 
Worksop was one of the leading units in the world on neonatology and we just kept these 
babies in for months until they got better or died.  Professor Southall told me, actually, I 
can solve this by developing a piece of equipment that will allow this baby to go home.  
We were one of the first people to ever send a baby home.  I got a lot of credit for this 
but, in actual fact, the credit was not due to me.  For many years, in Nottingham, this 
technique was known as a “Child A” technique.  In Nottingham Professor Southall 
developed this technique for allowing babies to be sent home early if they are damaged.  
This technique has been developed more and more since then and now is standard.  I was 
impressed with that.   
 
I read his work on pain in the intensive care units and we changed our policy on the ward 
in that.  The work on covert video surveillance has established, as a fact, that the 
hypothesis that Meadow made, that people surreptitiously damage their baby, is now 
indisputable.  People can argue about words but they cannot argue that carers deliberately 
suffocate their babies.  I am aware of the work he has done abroad.  He is held in very, 
very high regard by the profession. 
 
MISS O’ROURKE:  Dr Williams, thank you. 
 
THE CHAIRMAN:  Miss O’Rourke, thank you.  Mr Tyson? 
 

Cross-examined by MR TYSON 
 
Q Mr Williams, can we start by seeing what we can agree on? 
A Certainly. 
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Q The duty of care of a doctor in a child protection case is to the child?  We can 
agree that? 
A Yes.   
 
Q It is a basic proposition that has been around for a long time, particularly in 2000, 
2004 and today? 
A Yes.   
 
Q Secondly, that it is the duty of doctors to report child abuse if there are suspicions 
to the appropriate authorities?  There is nothing new about that? 
A No.  I would accept all that. 
 
Q Would you also accept that the state of research into oro-nasal bleeding at 2000 
time was sufficient in an appropriate case for a doctor to report concerns, if he sees or 
hears about oro-nasal bleeding?  To report that on? 
A Particularly, oro-nasal bleeding if there was also an associated breathing 
difficulty.  Oro-nasal bleeding by itself: there could be other factors. 
 
Q There is nothing new in that?  That was the position in 2000? 
A There is new thing there.  The amount of establishment of that fact, at that stage, 
was – and I may be wrong here because I am not presenting myself as an expert in child 
abuse – I think, largely dependent upon Professor Southall’s paper.  I believe, in the 
paper, there were 13 children who had oro-nasal bleeding.  I would say, at that time, it 
was the best evidence.  That evidence has become stronger.  It was not quite an 
established fact at that time, I think. 
 
Q It was established that it was sufficient to raise concerns that, as I underlined, in 
an appropriate case… 
A Yes, I think so. 
 
Q …that it should be reported on in an appropriate case? 
A Yes.   
 
Q That was the case then just as it is the case now? 
A Yes.   
 
Q I will not debate with you where the research has gone since but we can establish 
that as a basic proposition.  Can I ask you to look at a document which should be in front 
of you, headed “C3”, please?  Can I take you to page 1 of that document? 
A Page 1 of the document? 
 
Q Yes.  There is an index and then page 1. 
A Yes. 
 
Q Pages 1 to 9 is the minute relating to the hearing in 2004 of Professor Southall.  
The first three pages set out the findings.  Page 4 to 9 set out the determination of the 
Committee, having made those findings?  Do you understand? 
A This is the determination of the hearing at that time? 
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Q Yes.  In 2004. 
A Yes. 
 
Q Can I take you to page 7, please?  Can I take you to the passage about eight lines 
down, which says, “The Committee accept…”  Do you see that? 
A Yes. 
 
Q Can I read it to you just to help you? 
A Yes.   
 
Q  
 

“The Committee accept that as a consultant paediatrician you had a 
duty to report any concerns that you may have regarding child safety 
with other professionals but, as you were prevented from 
undertaking any new child protection work, due to the suspension 
imposed on you, you should have contacted Dr Chipping, Medical 
Director, as the terms of your suspension required, prior to taking 
any action. 
 
The Committee also accept that the nature of child protection is such 
that sometimes concerns are raised which prove to be unfounded.  
However, despite this, there is a duty of care to raise such concerns 
in order to ensure the protection of children.” 

 
Deleting the bit about whether he should or should not have contacted the Medical 
Director, that was the generally understood position?  Those two sentences incorporate 
the generally understood position in 2000?  Did it not? 
A Yes, I think so.  Yes. 
 
Q Nothing, essentially, has changed since then? 
A Yes. 
 
Q Can I turn to the question of remorse?  I understand what you say.  It is quite clear 
that Dr Southall has, in fact, shown no remorse?  Is it not? 
A I cannot answer that.  I have not spoken to Professor Southall for 25 years other 
than this morning.  I did not ask him that question. 
 
Q As you put it in your paper, he has not shown any remorse? 
A That is because I read this determination.  That is what I have been told. 
 
Q Let us go on your phrase.  It is on the record, it is shown that he has not shown 
any remorse for his actions? 
A Yes.   
 
Q Can I say that I think you are right when you say in your report: 
 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D5/18 

Transcribe UK 
VRS Ltd 

01889 270708 
 

“Therefore, in order to establish whether or not he should have 
shown remorse, there is a need to reconsider the basis of the findings 
against him.” 

 
What you are saying – if I can put it this way – is that whether he should have shown 
remorse depends on, in effect, undermining the findings of the Panel? 
A No.  Professor Southall should show remorse if he believes that he was wrong.  If, 
actually, the Panel feel he is wrong but he does not believe he is wrong he should not 
show remorse.  What you are saying there is a bit as illogical as saying actually Sally 
Clark should have shown remorse for murdering her children because the Court proved 
her of murdering her children whereas she held out and won the case that she did not.  
Actually, should she have shown remorse?  I think this has got to be a decision that Dr 
Southall takes and not that I am allowed to take on his behalf. 
 
Q I fully accept that.  There is a subjective element.  What you bring into your report 
and the crucial question you ask yourself is whether he should have shown remorse, as it 
were, objectively?  You say I your report that in order to establish whether or not he 
should have shown remorse, there is a need to reconsider the basis of the findings against 
him? 
A Yes.  I can tell you whether I believe he should have shown remorse but it is not 
what I believe that matters.  If he his going to give honest remorse this has got to come 
from him.  He should listen to what we say.  I can tell you what I think and you can tell 
me what you think but we cannot do this.  This is private remorse. 
 
Q It is not really private remorse because one of the matters that the Panel has to 
look at is whether, objectively, in view of the matters that were found against him, any 
objective person should have shown some remorse? 
A That is exactly going back to what I said about Sally Clark.  Although court cases 
are proven beyond any reasonable doubt there is no doubt that the law courts get them 
wrong and we get them wrong.  I get them wrong when I make allegations about people.  
If you say that the Panel hearing is right and was right and cannot be wrong then you can 
argue that any logical person will show remorse.  That requires that that person believes 
the Panel in preference to themselves.  If I go back to my comment about Sally Clark: 
She was proven to have done this but she did not show remorse.  In fact, she continued to 
say, “I am not going to claim this was infanticide just to get off.  I did not do this.”  She 
held out that a different Court was wrong.   
 
Q I do not think we are at cross-purposes but I would just like to make our 
respective positions clear.  Indeed, I am adopting this from your own report.  On the bases 
– and I will take you through them – of the findings of fact found by the Panel, my 
contention to  
you – we can go through it – is that on any objective criteria, a person faced with those 
findings should have – to use your words – shown remorse?  That is going to be my basic 
contention--- 
A I have answered the question.  This is the third time I have answered the same 
question. 
 
Q No.  I am not asking questions.  That is my basic contention.  I am going to take 
you through the findings of fact in order for your comments upon them in relation to that? 
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 Do you understand? 
A Okay. 
 
Q To assist you with it, can we go to page 2 of C3, which sets out the findings of 
fact, please? 
A Yes.   
 
Q You will see that at the end of any particular allegation it is set out whether it was 
admitted by the doctor or was found proved by the Panel.  That is just to help you with 
the layout of this document.  Can we go through it for a minute?  Then I will ask you 
some questions about it.   
 

“In November 1999 Sally Clark was convicted of the murder of two 
of her children, Christopher and Harry Clark.  Admitted. 

 
On about 27 April 2000…” 

A Can I just stop you?  Found proved means, therefore, not by the GMC.  The GMC 
did not find Sally Clark proved?  I am not quite certain what “admitted” and “found 
proved” means there? 
 
Q I will go back then.  When Panels such as this are considering cases, the GMC 
sets out its case, making a number of factual propositions.  Then a further paragraph 
usually follows, setting out the consequences of those particular facts.  You set out a 
number of contentions of fact and it is open to the doctor either to admit those contentions 
of fact or to deny them and then they have to be proved beyond reasonable doubt.  Do 
you understand? 
A Yes.   
 
Q This is a document which sets out eight principal contentions with a number of 
sub-paragraphs underneath.  Do you understand? 
A Yes.   
 
Q The document said: 
 

“In November 1999 Sally Clark was convicted of the murder of two 
of her children, Christopher and Harry Clark.” 
 

The GMC did not have to prove that beyond reasonable doubt by calling evidence 
because it was admitted by the doctor from the very start. 
A Yes. 
 
Q 2: 

 
“On or about 27 April 2000 you watched the ‘Dispatches’ 
programme about the Sally Clark case that was broadcast on 
Channel 4 television that night.” 

 
That was admitted. 
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3: 
 

“As a result of information gleaned during your watching of the 
programme, on the next day you contacted the Child Protection Unit 
of the Staffordshire Police to voice your concerns about how the 
abuse to Christopher and Harry Clark had in fact occurred.” 

 
That was admitted. 
 
4: 
 

“As a result of such contact, on 2 June 2000 you met Detective 
Inspector Gardner of the Cheshire Constabulary, the senior 
investigating officer into the deaths of Christopher and Harry Clark, 
and, in effect, told him that, as a result of watching the programme, 
you considered that: 
 
a. Stephen Clark, Sally Clark’s husband, had deliberately 
suffocated his son, Christopher Clark, at a hotel prior to his eventual 
death.” 

 
That was admitted. 
 

“b. Stephen Clark was thus implicated in the deaths of both 
Christopher and Harry Clark.” 

 
That was admitted. 
 

“c. There was thus concern over Stephen Clark’s access to, and the 
safety of, the Clark’s third child, Child A.” 

 
That was admitted.  Paragraph 5: 
 

“At the time of meeting Detective Inspector Gardner, you: 
 
a. Were not connected with the case. 

 
b. Made it clear that you were acting in your capacity as a 
consultant paediatrician with considerable experience of life 
threatening child abuse.” 

 
That was admitted. 
 

“c. Were suspended from your duties by your employers, the North 
Staffordshire Hospital NHS Trust...” 

 
That was admitted. 
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“d. You knew that it was an agreed term of the Trust’s enquiries 
that led to such suspension that you would not undertake new 
outside child protection work without prior permission of the Acting 
Medical Director of the Trust.” 

 
That was admitted. 
 

“e. Had not sought permission of the Acting Medical Director prior 
to contacting the Child Protection Unit of the Staffordshire Police or 
meeting with Detective Inspector Gardner.” 

 
That was admitted. 
 

“f. You relied on the contents of the ‘Dispatches’ television 
programme as the principal factual source for your concerns.” 

 
That was admitted.  Then (g), which was one of the matters that was contested at the 
hearing: You: 
 

“Had a theory about the case, as set out in head 4 above, that you 
presented as fact as underpinned by your own research.” 

 
Professor Southall, as he then was, denied that but that was found proved, on the 
evidence, by the Committee. 
 
Then: 
 

“Your actions as described in heads 3 and/or 4 above…” 
 
If I can assist you in that: the actions in going, the next day, without discussing the matter 
with the Medical Director was found to be precipitate.  That is paragraph 3 was found to 
be precipitate.  The going, some six weeks later, to see the Detective Inspector and 
relying on (a) without telling the Acting Medical Director and setting out the theory 
which was presented as fact; that was found both precipitate and irresponsible. 
 
I do not know whether you are writing on the original exhibit here? 
A Should I not?  I am sorry. 
 
Q Please do as much writing as you like but not on that document. 
A I beg your pardon. 
 
Q If you want some paper to write on--- 
A No, I have got some paper.  I am sorry. 
 
Q I am not stopping you from writing.   
A I have got some paper.  I came prepared. 
 
Q I just do not want you to write on an original exhibit. 
A Nobody can read my writing.  I am sorry. 
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Q Then we move to a slightly different area in paragraph 7:   
 

“On 30 August 2000 you produced a report on the Clark family at 
the request of Forshaws, Solicitors.” 

 
That was admitted. 
 

“a. At the time you produced your report you: 
 

i. Did not have any access to the case papers, including any 
medical records, laboratory investigations, post-mortem records, 
medical reports or x-rays.” 

 
That was admitted. 
 

ii. Had not interviewed either Stephen or Sally Clark.” 
 
That was admitted. 
 

“b. Your report concluded that: 
 

i. It was extremely likely, if not certain, that Mr Clark had 
suffocated Christopher in the hotel room. 

 
ii. You remained convinced the third child of the Clark 
family, Child A, was unsafe in the hands of Mr Clark. 

 
c. Your report implied that Mr Clark was responsible for the 
deaths of his two eldest children, Christopher and Harry.” 

 
(d):  This is a matter of debate and subject to evidence in the case: 
 

“Your report was thus based on a theory that you had about the case 
that you presented as fact as underpinned by your own research.” 

 
Then: 
 

“e. Your report declared that its contents were true and may be used 
in a court of law… 

 
As is standard of expert witnesses, a declaration was put on the bottom.  That 
was admitted.  The next part was not and, again, was the subject of debate at 
the hearing: 
 

“…whereas it contained matters, the truth of which you could not 
have known or did not know. 
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f. Your report contained no caveat to the effect that its conclusions 
were based upon very limited information about the case held by 
you. 

 
g. When given the opportunity to place such a caveat in your 
report you declined by faxed e-mail, dated 11 September 2000, on 
the basis that even without all the evidence being made available to 
you it was likely beyond reasonable doubt that Mr Clark was 
responsible for the deaths of his two other children.” 

 
The PCC, as it then was, found that: 
 

“Your actions described in head 7 above were individually and/or 
collectively: 

 
a. Inappropriate. 

 
b. Irresponsible. 

 
c. Misleading and 

 
d. An abuse of your professional position.” 

 
Dr Williams, the crucial issues in the case, it may be thought, is that the Panel found, as a 
fact, that the way Dr Southall went about the case was that he had a theory, or a 
hypothesis, about the case which he presented as a fact, as underpinned by his own 
research and, as it were, based on his theory, which he presented as fact, he went on to 
hold, without reasonable doubt, that Mr Clark was guilty of murdering both his children. 
 
A further important matter you will see is at 7(e), that there was a declaration of truth at 
the bottom of the report.  There was a finding of fact by the Committee that it contained 
matters the truth of which you could not have known and did not know. 
 
Just one bit of further information:  There was a report, and it was entitled, “Medical 
Report” by Professor Southall, that he accepted in evidence – I think the furthest he gets - 
he admitted that it was a report.  I think the furthest he has got is that he admitted in that it 
was, as it were, a partial medico-legal report in the way that it was set out and went 
through the standard steps of a medico-legal report.  He told the Panel that he anticipated 
that the report, in that form, would go to a court of law or to the Family Court.   
 
Having set out what Professor Southall conceded was a partial medico-legal report, and 
which was contended on behalf of the complainants, it was, in fact, a medico-legal report; 
that report contained matters the truth of which he could not have known and did not 
know.  That report contained, as the Panel found, it was based on a theory presented as 
fact.  In light of those findings, is it not a matter which, objectively speaking – to use the 
words in your report – he should, in the light of those, have shown some remorse? 
A I think I am answering the same question again. 
 
Q I am just quoting your own words from your own report. 
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A You are free to quote them.  Clearly, the Panel felt he should have expressed 
remorse.  He produced a report.  You have said a lot and it is difficult to answer a lot. 
 
Q I am not going to stop you. 
A He produced a theory.  Something you said was given as a fact. 
 
Q Yes. 
A He actually just produced a piece of paper that said this that or the other.  He said 
what he thought and he said it very clearly.  As I have said very clearly to you, I think he 
over said it. 
 
Q It was found as a fact by the Panel that he had a theory but he presented it as a 
fact.  It was for that he was criticised. 
A He was indeed criticised.  Virtually all my work in child abuse, I present a theory. 
 I present a theory.  Very rarely do I have definite evidence.  I see a bruise on a child’s 
face and it looks like a hand mark.  It is my theory that I do.  Of course, I present it in 
words that are designed to give the Court a clear view of what I think.  Actually, almost 
never – in fact I think probably never - have I, or almost anybody other than Professor 
Southall in this room, ever seen a child being truly abused to the extent that their life may 
be in danger.  I have seen children where I have seen bruises on their faces.  I told you of 
the one before.  I thought it.  I am always presenting you a theory when I present to 
Court, which I believe.  What I use instead of theory:  My idea is plausible or not 
plausible.  If it is plausible, I present it.  If people wish to call it a theory, or a hypothesis, 
or a fact, that is up to the readers.  I say, “This is what I think”.  Some people disagree 
with me and some agree with me. 
 
Q Is it not like this:  he had a theory or a hypothesis about the case that in light of 
what he saw only on the television… 
A Yes.   
 
MR TYSON:  …without any access to anything else, except conversations with people, 
which he did not always declare--- 
 
MISS O’ROURKE:  Sir, that is not fair.  That is not right.  He had a conversation with 
Detective Inspector Gardner, the officer in the case, he had conversations with the child’s 
social worker and he was at a strategy meeting.  As we see from the letter of instruction, 
he wrote his report after he attended a strategy meeting, which included the child’s 
solicitor.  It really is not right for Mr Tyson to misrepresent information and say it is only 
the TV programme.  He knows that is not the case. 
 
MR TYSON:  One of the aspects in head of charge 8(c) was that he was found guilty of 
misleading.  The element of misleading is that when setting out in his report and in his 
subsequent exchange with Professor David about whether he should put a caveat in or 
whether he should not put a caveat in, he said he relied on the programme and what the 
police officer had told him, the children’s guardian had told him and a social worker had 
told him.  Nowhere did he say in his report or to Professor David, when justifying his 
report, that he had also been in contact with Professor Meadow and Professor Green.  It 
was on that basis that the misleading charge was put in head of charge 8(c) and was found 
proved.  Just to put that into context.  If my learned friend wants to make any points she 
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can make them at the appropriate time in re-examination. 
 
MISS O’ROURKE:  Sir, I will do because I do not agree with that. 
 
MR TYSON:  My learned friend was not there and I was.  My learned friend did not put 
the case and I did.  My learned friend did not (inaudible) the heads of charge and I did.  
Dr Williams, going back to my original question, that the Panel found by its findings that 
to go from a hypothesis about a nose bleed in a hotel room without more than rather 
discussing it with the people I set out, to a conviction beyond reasonable doubt that Mr 
Clark was responsible for those murders, and without consideration of Mr Clark’s 
position and where he was on the night that the first child died; where it was 
unchallenged – and I repeat that word – that he was at an office party, that the Panel 
found that to use such strength of view as to the certainty of his conviction that Mr Clark 
was, in fact, responsible was, as it is said in the findings, inappropriate, irresponsible and 
an abuse of his professional position.  In the light of those factors, would you not expect 
anyone should have shown some remorse for the consequences? 
A I am almost not party to this discussion.  I have hardly been allowed to say a 
word.  I have been asked the same question five times now to which I try to be as 
straightforward as I can.   
 
I think the decision about remorse should be that Dr Southall should look at the logic of 
the allegation on which he based this.  He should have added a caveat.  Perhaps the 
caveat should have been the caveat to the court, “Dear Court, I have not read the notes.  
The reason I have not read them is because they have not been presented to me.  On all 
the information that I have got, which is the television programme and my research, and 
the knowledge that I have gained with that, the most plausible explanation is that Mr 
Clark suffocated that child.” If that logic and the plausibility of it remains as powerful 
today as it did then, that does not mean, because it is plausible, it does not mean it is 
correct.  There are ways of challenging that plausibility by putting in other information, to 
which he was not allowed to do.  If he thinks, on the information that he was allowed to 
have, all the information he could possibly glean, was that was plausible then, in my 
opinion, it was right that he proposed that. 
 
Q I do not--- 
A Can I finish this time, please?  I do accept that he worded it rather more strongly 
than I would have worded it.  As you are finding with me at the moment, when you get an 
immovable object in front of you you begin to over-state your case.  He was aiming his 
report not to Professor David but to the Court and he was finding obstruction, as I see it, 
in the way.  He certainly was not facilitated in that he was not given access to Mr Clark 
nor was he given access to the paper. 
 
Q Nor did he ask for access to Mr Clark? 
A I do not know.  I accept that, if you say that.  I do not know. 
 
Q He had the option, knowing that.  As you know, as somebody who is involved in 
child protection work, in order for anybody outwith the immediate parameters of the case 
you have to get the Court’s leave for any of the case papers and documents to be 
presented to him.  The Court did not give such leave to Dr Southall.  Then he had the 
option either of writing no report at all because he would have said that I do not have 
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what I need so I cannot.  Or, writing a Court report setting out the limitations.  Those are 
the two choices he had?  Did he not? 
A I have already said, I think he should have put his limitations.  The trouble with 
putting in a limitation suggests you have not taken the trouble to do the work.  His 
limitation should be that I would happily do the work but I have not been facilitated in 
doing it.  I can certainly understand a rather gentlemanly response is not to write that 
about the court expert. 
 
Q If he had put a limitation saying that I have not been able to see all the court 
papers.  I have relied on what I have seen in a television programme and my own 
research.  If he had said that the most plausible explanation is that we have got to re-look 
at Mr Clark rather than Mrs Clark, we would never be here.  Dr Williams, the case would 
hardly have been brought.  It was the fact that he did neither of those things. 
A Could I put a rather different slant on that?  If he had been part of the original 
team that presented the prosecution for Mrs Clark and said that this paper, and if Mr 
Clark had talked about this episode , that prosecution would never have occurred.  I am 
sorry.  You are looking worried. 
 
I want just to go back.  After the baby died there was, clearly, some sort of meeting of 
people who said, “I think Mrs Clark did this”.  You have put a supposition on perhaps 
this happened.  If Professor Southall had been at that meeting and said, “You say Mrs 
Clark did this.  Look at the work on video surveillance and look at the fact that the baby 
had an apneic episode, a breathing difficulty, and a nose bleed when Mrs Clark definitely 
was not there, because it was in a hotel room”. 
 
Q Pause there.  There is no evidence that there was any apneic incident. 
A I am sorry.  I change that.  I change that to breathing difficulty.  Then, actually, if 
Professor Southall had been there he would have said, “Mrs Clark could not have done 
this”.  To use your own words: We would not be where we are now if that happier state 
had occurred.  The logic that you are using to show that he is irresponsible, if it had have 
been applied at the right time, it would have put a great responsibility on to this action. 
 
Q The logic of what you are saying - and again I underline the rule, doing an 
hypotheses here - of whether there was or not such a meeting, as you declare, and there 
was a decision as to whether to prosecute Mrs Clark at all, is that, of course, the leading 
paper on this kind of area was Professor Southall’s own paper.  The leading 
paediatricians in this kind of area were giving evidence for the Crown.  Notwithstanding 
the importance of Professor Southall’s paper and the importance of the paediatricians, it 
is beyond belief that it would have been considered whether Mr Clark was also involved? 
 Is it not? 
A I would require more evidence.  I do not know.  I was not party to this case.   
 
Q That is why I say that we are talking about hypotheses. 
A When I say something you call it a hypothesis.  When you say something you call 
it a fact.  Essentially, what I have said is true of Mr Southall.  There then would have 
been a different scenario – I agree – which would have had to be tested before it went to 
court.  If it was impossible that it was Mr Clark then you have to come up with the next 
plausible argument, which is perhaps – I need not speculate.  I will be told I am… 
 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D5/27 

Transcribe UK 
VRS Ltd 

01889 270708 
 

MR TYSON:  Can I turn to a slightly different area. 
 
THE CHAIRMAN:  Mr Tyson, before you do:  Doctor, I am very conscious of the fact 
that you have been giving evidence now for more than one and a half hours. 
A Have I really? 
 
Q You have.  I am interrupting at this point merely to give you the opportunity to 
take a break now rather than later.  It is a matter for you. 
A I prefer to carry on with Mr Tyson.  I am happy if everybody else is happy. 
 
MISS O’ROURKE:  Sir, I do not know how long Mr Tyson is going to be.  I may have 
one or two questions to raise and, I imagine, the Panel may do.  I was certainly 
anticipating that there might be a comfort break at some time. 
 
THE CHAIRMAN:  Mr Tyson, how much longer do you anticipate your cross-
examination will be? 
 
MR TYSON:  I have some bullet points.  Dr Williams also has views which he likes 
putting across.  I cannot say.  I am turning to a different area now. 
 
THE CHAIRMAN:  I think, in those circumstances, I will widen the enquiry to the rest of 
the room.  Clearly, there are indications that there are those who would welcome a 
comfort break.  It is about quarter-past eleven now.  We will break for 15 minutes.  
Doctor, you remain under oath.  Please do not discuss the case.  You are certainly free to 
avail yourself of the facilities of coffee or whatever.  We will be back here in 15 minutes, 
please. 
 

(The Panel adjourned for a short time) 
 
MR TYSON:  Dr Williams, let us continue our debate.  One of the things you said, in 
giving evidence to my learned friend, in relation to the strength of what was stated in Dr 
Southall’s report, was that he had to put it strongly?  Can I put various propositions to 
you in examining that comment?  If you were asked to prepare a report, or prepare points 
of concern which you choose to put into a report form, and if you chose to put something 
into report form anticipating that it would go to a court, and if your knowledge of the 
facts of the case were essentially restricted to watching a television programme, and if 
you had asked for but were not given - you asked for - you wanted to know exactly how 
Christopher had suffered, the difficulty in his breathing, the amount of blood, whether 
there was any necessity to resuscitate, what the visual observations were and what records 
were made – out of all those four factors--- 
A Could you repeat them again for me then I have got them all in my head? 
 
Q Yes.  Factor one is that you are asked to write points of concern? 
A Yes.   
 
Q You interpret that in the form of a medico-legal report for which you anticipate, at 
that time, will go to a court?  Those are the two factors.  Your factual knowledge about 
the case is principally based on a television programme.  Fourthly, you have asked, but 
not got, the material that would indicate how exactly Christopher had suffered, the 
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difficulty he had in his breathing, the amount of blood, whether it was necessary to 
resuscitate him, what the visual observations were and what records were made.  If you 
were preparing a report, in those circumstances, would you have felt able to say to the 
criminal standard of proof that Mr Clark murdered those two children? 
A I would present my reasons for the allegations but I would not actually say to the 
Judge that this is proved.  I would word it differently.  I would present my information.  
In general, I have been told that I should not do the Judge’s job.  I should not tell him to 
follow my lead. 
 
Q Precisely. 
A I think one should not usurp the role of the Judge. 
 
Q Precisely.  Also saying that, in his view, to the criminal standard of proof that the 
father killed these two children was usurping the role of the Judge?  Would you accept 
that? 
A Yes.  The Judge judges.  We present evidence and opinions. 
 
Q Based on the material I set out, it was simply impermissible as a matter of logic, 
to be able to say beyond reasonable doubt that the father killed the two children?  Was it 
not? 
A I think it was well over stated.  I think the Judge, if I had said that, as I have 
already said to you, would have actually interpreted me as over stating this, as not doing 
it well.  The Judge would have looked at exactly what the evidence was that I was writing 
in that report. 
 
Q The Judge would have done more than tut-tut with the absence of a caveat on the 
knowledge of the limited factual evidence base?  Would he not?  He would have rejected 
your evidence virtually entirely?  Would he not? 
A No, I do not think so.  I think the Judge would say – I do not know what he would 
say.  Obviously, I can only guess. 
 
Q I will withdraw that question because we are both in the world of hypotheses 
there.  You were asked to comment on the e-mail exchange between Professor David and 
Dr Southall.  Are you familiar with the exact nature of that e-mail exchange? 
A I do not think I have actually seen the e-mails.  No. 
 
Q Can I show you C5, please?  Before I show it to you directly, can I say that this 
was in the context of Professor David being required by the Family Division Court to 
prepare a report as a result of:  (a) seeing professor Southall’s points of concern and (b) 
thereafter, speaking to him.  The combination of those were going to go back to the 
Family Court.  The conversation between the two paediatricians was going to be a matter 
of record, to be reported back to the Court.  I just put it in context.  The report was 
received by Professor David and he writes an e-mail; this is at the bottom of the first page 
at “H”:   
A Yes. 
 
Q  
 

“Dear David” 
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That is David Southall. 
A Yes. 
 
Q  
 

“Please could I put a question to you? 
 

As I am sure you can imagine, there is a good deal of data about this 
case, both medical and circumstantial.  As you know, I cannot 
disclose any details at all. 

 
I appreciate that for all the reasons that you set out, you have great 
concern about the possibility that Mr Clark rather than Mrs Clark 
killed the children. 
  
My question is simple.  Do you accept that it is possible that there 
is either medical data, or circumstantial data, or both, that could in 
fact largely or even completely exclude the possibility that Mr 
Clark killed either of his children? 

 
I feel I have to ask this question because nowhere in your report 
did you say something like, ‘These opinions are based on the very 
limited data available to me in the television programme.  I have 
not had the opportunity to study the papers in this case, and I 
accept that there may be data available that negates or is 
inconsistent with the opinions expressed here’. 

 
My guess is that you did not insert a caveat like this simply 
because you were in a hurry to send it off, but of course it is 
possible that you take a much stronger view.  I want to make sure 
that I fairly and accurately represent your opinions, and hence this 
email.” 

 
Pausing there for a moment.  That is a friendly e-mail, is it not? 
A No.  I am not at all certain.  It is written in friendly words.  It is like the 
executioner saying, “Please stand up here old chap.”  When I read that I thought that my 
question is simple, “Do you accept that it is possible?”  He does not say there is evidence 
and I have got evidence.  Why do you not consider this evidence?  He is actually neither 
saying there is evidence.  I would reply to this:  What is it that you have got, that you 
know that I do not know?  He has put it in such words that I would not consider this 
friendly.  It is in polite words.  It is like when I get sacked and the Chief Executive says, 
“We have been very pleased to have you all these years” and you think, “Tough”.  It is 
polite words doing a rude thing. 
 
Q It is not rude?  Is it?  If you go back to page 65, the first page in this document, he 
has set it out that, “As you know, I cannot disclose any details at all.”  Tim David was not 
in the position to give him any details about the case because he was not permitted to.  
There had been no leave to Professor Southall to have any details about the case.  It is not 
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an executioner’s letter.  It says that I cannot help you at all as to details but please tell me 
whether you are prepared to say, or not, depending on what your views are, are you 
prepared to put in any kind of caveat, as mentioned at “C”, on the second page, or not?  I, 
Tim David, want to make sure that I fairly and accurately represent your opinions, i.e.  to 
the Family Court.  It is a gypsy’s warning?  Is it not? 
A I need to ask you a question or I need to ask myself a question.  Tim David said 
that he cannot provide you with any information, as you have said before, because it was 
confidential.  You probably know, and I do not know, and probably other people in the 
court knew:  Was that because Tim David had been denied the opportunity by the Court 
to present that evidence?  Or, was it that he chose not to ask for permission to do it?  In 
other words, did he set it up or did the Court say, “No you are not to release any 
information to Professor Southall”?  Or, did he choose not to ask and then used his lack 
of permission to do this? 
 
Q All I can reply to that, neutrally, because I do not know the full answer to your 
question, is that an order was made by consent in the Family Division that Professor 
David should write a supplemental report to his existing Family Division… 
incorporating, as it were, having taken into account matters of concern in the way I have 
set out.  What the order did not do - and I cannot help you or the Panel as to the reasons 
for that but - what did not happen is that Professor Southall was not given leave to see the 
court papers.  How that occurred, I cannot assist you.  All I can say is that there was a 
Court Order, by consent, which did not incorporate that consent for him to see the papers. 
 Thus, as a matter of law, Professor David was not in the position to share confidential 
information because there was no Court leave. 
A I think I would reply to this e-mail - I probably would not have seen it coming - if 
I had known what I know now I would say, “Please could you ask the Court may I see all 
the information, because I would be pleased to review all the information”.  Why I feel 
that this is not as straightforward and friendly, as you are suggesting it is, is because, as I 
understand it, Professor David was retained both by the Court to assist the family.  The 
social services and the Court had come to the decision, which Tim David was party to, 
that the child is safe in that family.  Therefore, almost, he is saying that I do not want you 
to have information that may challenge my relationship with Mr Clark.  This is why this 
case is so unique.  It is very strange to be – sorry.   
 
Q As a matter of fact, I do not know whether, at this time, the child was placed with 
the father, or might have been placed with the father, or whether the transfer took place 
before or after. 
A Certainly, this letter does not say that the Court has ordered me not to disclose any 
information.  That, we would agree with. 
 
Q Yes.  Being a skilled medico-legal expert in Family cases, Professor Southall 
would know that if he wanted to have the case papers it was open for them to be asked 
for.  An appropriate way, as you suggest, would have been to reply to that, “I need the 
case papers”.  That would have been entirely appropriate?  Your answer would have been 
entirely appropriate?  In fact, can we read on as to what the answer, in fact, was?  It starts 
at the bottom of the second page, page 66.  You see where it says, “Dear Tim”? 
A Yes.   
 
Q  
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“I had thought through the issue of whether there might be other 
evidence not seen/heard by me which makes it impossible or very 
unlikely that Mr Clark killed the two children.  I should say and 
should have put into my report that I had undertaken a number of 
discussions with people involved with the case after seeing the 
video:  namely, Mr Gardner…” 

 
That is the police officer. 
 

“…the guardian and the senior social worker and had asked 
questions relating to other possible but extremely unlikely 
mechanisms for the bleeding and scenarios which would enable 
rejection of my opinion.  I received negative answers to these 
questions.  These were, in particular, whether any disease had been 
present in the first baby that might have caused the death that was 
not reported on the television programme.  Also, any other 
information relating to the case that made Mr Clark’s involvement 
impossible.  My only smallest reservation relates to an extremely 
unlikely prospect that both parents are implicated in the deaths.  I 
have never seen this and, therefore, rejected it.  Thus, there can, in 
my opinion and beyond reasonable doubt, be no explanation for the 
apparent life threatening event suffered by the first baby which 
would account for the bleeding other than that the person with the 
baby at the time caused the bleeding through the process of 
intentional suffocation.  The subsequent unexplained deaths of the 
babies with other injuries makes it likely beyond reasonable doubt 
that Mr Clark was responsible.” 
 

The e-mail carries on at “F”: 
 

“I am not used to giving opinions without all of the evidence being 
made available and feel vulnerable over my report.  However, based 
on what I saw in that video alone and my discussions with the police 
officer, social worker and guardian, I remain of the view that other 
explanations cannot hold.  The evidence of the family friend is 
particularly important.” 

 
In the light of your answer that an appropriate response would have been saying, in a 
sense, if you are putting me on a line I need to see the case papers, in fact, he hardened 
his view from what he said in his report and went to the criminal standard of proof, 
bearing in mind the limitations that he himself said, that he had seen a television 
programme and spoke to those three people.  That is completely astonishing, is it not? 
A I would point out that this sentence here, “However, based on what I saw…”  He 
is saying that my hypothesis, if you want a theory, my allegation, my suspicion is based 
on what I saw in the video alone, in discussions with the police officer.  It certainly does  
not – and we would agree with this and this would be a frightfully important point – say 
that it is based on having read all the information.  I do not find this astonishing at all.  I 
think he is saying, “Based on what I saw, that is what I believed”.  I think I could argue 
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with the basis of it because, for instance, another obvious explanation that I see – but I 
probably do not know enough to say this – is that Mr Clark was lying to get his wife off.  
Nothing happened in the room.  That would be another plausible account, which is taken 
in, the evidence of the family friend, I think, is doing this.  There are other plausible 
explanations to this.  He does say, quite clearly, and knowing that Tim David is going to 
write the report based on that information, this is what I think. 
 
Q This is without any equivocation at all, he is saying, “In my opinion and beyond 
reasonable doubt, there can be no explanation for the apparent life threatening…” and 
then  that beyond reasonable doubt that Mr Clark was responsible.  As a responsible 
clinician, on the evidence that he had and the evidence that he there sets out, that was 
simply an impermissible opinion?  Was it not? 
A Show me exactly where we are talking about?  I want to answer your question 
carefully.  What are the actual words? 
 
Q Page 67 at “D”.  It is this paragraph: 
 

“Thus, there can, in my opinion and beyond reasonable doubt, be no 
explanation for the apparent life threatening event suffered by the 
first baby which would account for the bleeding other than that the 
person with the baby at the time caused the bleeding through the 
process of intentional suffocation.  The subsequent unexplained 
deaths of the babies with other injuries makes it likely beyond 
reasonable doubt that Mr Clark was responsible.” 

 
A As I have said several times, I think he has gone too far with this.  I think he is 
arguing his case too strongly.  He is saying that it is based on that.  He is saying that it is 
in his opinion.  I think another opinion, for instance, the one I have just put to you, is that 
that was a lie is a possibility.  I would not have called it beyond reasonable doubt.  He 
does say that he based it on that.  He may not have considered that there was a lie or he 
may have good reason for saying there was not a lie.  I cannot answer that question.  Yes, 
I do think that is worded too strongly.  I think anybody can extract the facts from the 
opinion.  There are facts: I have seen a video.  I have spoken to the police.  There are 
opinions.  I can extract the facts from the opinions almost intuitively in that and I am sure 
a Judge would. 
 
Q To be able to say in a report which he knows is going to a Court that based on the 
video and based on the discussions with the three people there named, that beyond 
reasonable doubt Mr Clark killed the children is more than saying things too strongly?  It 
is completely outrageous?  Is it not? 
A I would not condemn somebody for getting their words wrong.  Yes, it is 
injudicious.  It is over worded.  The people who are reading that report would do as I do 
and say, “Yes, okay, it is a strong opinion but you are one chap and you know some of 
the evidence”.  In my career - I have never done the same things as this - I have worded 
things that I would say that I was wrong to word it that way.  It is badly worded.  There is 
no doubt. 
 
Q It does not take into account one of the factors that you said:  Mr Clark might 
have been lying.  Secondly, it does not take into account the fact lying about what 
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happened at the hotel room, or whatever, that Mr Clark could also have been telling the 
truth, unchallenged, that, in fact, at the material time, when the first child died, he was at 
an office party? 
A That may be true.  I do not have any way of judging that. 
 
Q Bearing in mind--- 
A What I do not do, I suppose, if I am dealing with a family-  and I have many, 
many.  Most people, I believe, through and through, often use exaggerated words.  I am 
talking about patients that I believe.  If I am in a situation of child abuse I say to myself I 
am going to believe the facts, not the opinions.  In other words, I know that I am going to 
get lied to.  Very rarely do I have a child - I had a child over the weekend with bruises all 
over the place.  The fact the mother says “I did not do it” does not make me say that I am 
not going to take it any further.  I accept I am being lied to.  I listen to the story.  
Sometimes I have to retract that suspicion that I was being lied to. 
 
Q I entirely accept the analogy that you are making there.  I entirely accept the 
account that you are giving there.  You are going through a whole process of looking at 
all the evidence and you may or may not believe someone--- 
A I do not look at all the evidence. 
 
Q You do not then, on the basis of your personal view, that you do not accept, as it 
were, what the carer is saying, you do not, when writing your reports, say words to the 
effect that I believe it likely beyond reasonable doubt that?  Do you? 
A I do not think so.  I would use words like, “I can see no other rational explanation 
for a series of bruises that look of the shape of fingers”.  If somebody said to me in court, 
“Could a packet of sausages drop on the face and do that?”  I would say that it is possible 
but it is not plausible.  I think I use plausibility, which is variable.  You use proof, theory, 
hypothesis, so it goes into three arguments.  I see more of a spectrum than that. 
 
Q Certainly.  However one puts it, in terms of elements of plausibility or elements of 
proof, how Dr Southall put it was in terms of mere certainty, beyond reasonable doubt? 
A Based on the facts that he was doing it. 
 
Q The simple point I am putting to you is that, based on those facts as he outlined 
them, it was simply impermissible for him to come to that conclusion on those limited 
facts? 
A You have put that to me several times.  I think it was injudicious but not 
inexcusable. 
 
Q Can we go to a completely different area now?  That is this:  You were asked 
about what paediatricians think about this.  It is right that you feel, in terms of your 
perception about this case, that Professor Southall is a prominent paediatrician who has 
been punished for following the same instructions that all of us must follow?  Is it not?  
That is how you have put it on two occasions?  I can give you both of them, if you like? 
A No, no.  I would accept that.  I think there is an awful lot of what we are instructed 
to do that is in this case.  Yes. 
 
Q Indeed, when you wrote an open letter to the General Medical Council in 
February of this year you said that: 
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“The actions against Southall have greatly increased that alarm 
because Southall seemed to be doing exactly what he should 
according to the government guidelines and, indeed, the GMC’s own 
advice.” 

 
We are talking about perceptions here.  You have been taken through the heads of charge. 
 Where is it in the heads of charge that he has been accused of doing exactly what he 
should do according to government guidance and, indeed, the GMC’s own advice. 
A Is this the paper of which I was one of about 50 people?  Is it the Weekly paper? 
 
MR TYSON:  No.  It is your letter.  I will show it to you.  Perhaps we ought to exhibit it. 
Perhaps this can be the next “C” number? 
 
THE CHAIRMAN:  Ladies and gentlemen, this will be C9. 
 
MR TYSON:  Perhaps you would like to read this open letter to the General Medical 
Council in “Letters in the BMJ”? 
A You would like me to read it out? 
 
Q To yourself.  You asked me whether lots of other people had signed it.  I only see 
one signature. 
A No.  This was mine.  There were two letters that were written.  There was one 
from a big group of paediatricians.  The letter by Weekly, Weeklies Report, was signed 
by about – I cannot remember – something like 50 paediatricians.  Professor Catto replied 
to that letter and I commented on Sir Graham Catto’s comments. 
 
Q This is--- 
A This is that.  Yes. 
 
Q It is your sole letter? 
A Yes.   
 
Q Thank you.  The passage I want to ask you about--- 
A Am I allowed to write on this?  No? 
 
Q No.  We do not have any further copies. 
A That is all right.  I shall not. 
 
Q The passage I want to ask you about is the second sentence of the third paragraph. 
 

“The actions against Southall have greatly increased that alarm 
because Southall seemed to be doing exactly what he should 
according to the government guidelines and, indeed, the GMC’s own 
advice.” 

 
That is the passage.  My question is:  Having taken you through the heads of charge, 
where is it alleged that Southall was not doing what he should be doing according to 
government guidelines and the GMC’s advice? 
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A I do not quite understand the question.  I think you are agreeing with me?  Are 
you not? 
 
Q No.  I am saying that Southall seemed to be doing exactly what he should be 
doing according to the government guidelines and the GMC’s own advice.  The point you 
are making is that if he was doing what he should be doing according to government 
guidelines and, indeed, the GMC’s own advice, why was there an action found against 
him and why was he found guilty of serious professional misconduct?  Is that not the 
point you are making? 
A Yes, I think so.  What I am saying in this letter is that paediatricians are told and 
instructed, and it is part of the conditions and terms of my contract and, indeed, 
everybody in our Trust, that if I have a suspicion that a child has been abused I must 
report that.  If I have a child on my ward and the nurses think that child has been abused 
but I do not they are contractually bound to report that.  They are not contractually bound 
to know all the information.  They are not contractually bound to have read the notes nor 
to have interviewed the parents.  If they believe a child has been abused we report a 
suspicion.  We are not the adjudicators of whether the child has been abused or not.  We 
are one part of the jigsaw.  It is our job and, indeed, everybody’s job to report a suspicion 
of abuse.  We will not be held accountable if that suspicion, in the end, proves to be 
incorrect.  That is what I was meaning. 
 
Q I agree with every word you just said then.  What I do not understand is, bearing 
in mind that, why have the actions against Southall greatly increased that alarm because 
the facts in this case do not undermine that principle at all? 
A They do to some extent.  Certainly.  I accept your point.  You are saying he is 
primarily condemned for wording his report, his thing badly.  I have said again and again 
and again that he should have worded it right. 
 
Q He is not primarily condemned--- 
A What I do not accept is that actually he should not have reported his suspicion and 
reported it in strong words so that people took notice of it. 
 
Q It was never part of the GMC’s case, and you can see that from the heads of 
charge, that he should never have reported his concern.  That is why I do not understand 
what you are saying here.  Perhaps you are aiding poor perception amongst your fellow 
paediatricians when you are saying that the actions against Southall have greatly 
increased the alarm?  It was never alleged against Dr Southall that he should not have 
reported the concerns. 
A The reporting of the concerns has led him to where he is now. 
 
Q The manner, strength and basis of those have come under criticism but not the 
reporting. 
A It is still the reporting of that that has brought him where he is now.  Actually, you 
make a comment that it is me and other people in PACA that, of course, created the lack 
of confidence.  You are aware that that lack of confidence was there well before PACA 
ever existed.  PACA started last year.  I have brought along a letter from the President of 
the Royal College of Paediatricians, Sir Alan Craft, to all paediatricians, dated in 2004 – I 
can show it if it is useful but I can tell you just as well – saying that there is a huge crisis 
of confidence in paediatricians because of these recent actions.  Paediatricians are not 
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taking up posts, are not being prepared to be named doctors.  I was, in a way, coerced to 
be a named doctor because of that.  Your suggestion that I have created the problem, or 
people like me have created the problem, is just not correct.  We are a response to the 
problem.  I think some of the words that we have said have probably been injudicious.  
Professor Catto’s words were injudicious in that--- 
 
Q Perhaps I can--- 
A Can I finish? 
 
Q Yes, certainly. 
A In that he writes in the BMJ that Professor Meadow’s hearing was nothing to do 
with child abuse.  It was to do with a criminal case.  I did write to him and say, “What 
was it about then?  Was it about dermatology that he was chosen to be an expert in this?” 
 We are talking about spin here.  The GMC has one spin on it and I may have another 
spin.  Of course, when you get an immovable opinion you give more forceful accounts. 
 
Q I think you are broadly accepting my point.  You are adding – if I can put it this  
way – to the misperception of your profession? 
A No.  I do not accept your point.  You can put it. 
 
Q Because the actions against Southall which, you say, has greatly increased alarm 
and you say it is because Southall seemed to be doing exactly what he should be doing 
according to the government guidelines and the GMC’s own advice?  I do not want to be 
criticised for asking the same question again.  That was not what he was criticised for 
doing in this case? 
A You would accept that in doing exactly what he was told he went on a pathway, 
some of which led to criticism but it was him attempting to do what we are asked to do, to 
strongly promote the views of child protection.  Both of us accept that there was a 
clumsiness in the way he did it.  He was attempting to promote the welfare of a child and 
it has come to that. 
 
Q Let me accept your expression “pathway”.  He was not criticised for embarking 
on the path and that is what you seem to be implying there? 
A I would accept that.  He was criticised--- 
 
Q He was criticised for what he did along the path? 
A If you tell paediatricians that you are allowed to make an allegation that you 
believe a child has been abused but if you veer slightly off a conventional route and, in 
particular, if you do so in a case that is entirely unique, that you are going to end up 
censored. 
 
Q I will not debate with you whether it was slightly off, which is your case… 
A All right.  It was off.  I will compromise on the wording. 
 
Q …or wildly off which, is or case, because otherwise we will be doing this for ever. 
 Just one final question – everyone will be relieved to hear – is that it is right that when 
you wrote your article in Family Law that you described the basis of PACA?  Is it not?  I 
think we have that document at C7.  Do you see C7? 
A Yes.   
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Q You may recall your words--- 
A Which pages? 
 
Q The first page, first column, about three-quarters of the way down where you say: 
 

“I am a member of Professionals against Child Abuse (PACA), 
which is a recently formed pressure group of professional people 
brought together by outrage over the GMC’s actions.” 

A Yes. 
 
Q Dr Williams, that is your essential standpoint, that you are outraged by the way 
that the GMC has dealt with Professor Meadow and Professor Southall?  Is it not?  You 
are anxious to do something about that outrage? 
A Yes.  I would have to point out to you that Professor Meadow, who the GMC 
advised that he should be struck off, he appealed.  The High Court said that, no, he should 
not be struck off and that the decision taken by the Panel approached the irrational.  The 
GMC appealed that to the Court of Appeal and the Court of Appeal held, by a majority of 
two to one, that he should not be struck off.  What I asked Professor Catto to say, in a 
way, as he says of Professor Southall, he should have remorse, because he got it wrong.  
Perhaps  Professor Catto should behave in the same way because if the High Court and 
the Court of Appeal tells him that he has got it wrong he does not show remorse.  Yes, 
there is an outrage on this but not just on the Southall case. 
 
Q No.  I accept that.  I understand your outrage and that you have accepted the word. 
 Does that outrage, in your opinion, in any way, colour the evidence that you have given 
in order to make you a less than objective witness? 
A That is up to the Panel to decide that.  I do not believe so.  As I said to you at the 
beginning, and at various other times, I did not initiate this.  I would be considered a 
plodder in paediatrics.  I work in Worksop.  I do clinics all day long.  I hardly have ever 
been to a town as big as Manchester before.  I am uncomfortable in this situation.  I enjoy 
examining babies.  People say to me, “What do you think about this?”  They say to me, 
“If you think that, you should get up and say it”.   
 
Q Are you--- 
A No.  I have not finished yet.  I was recruited not to do their saying for them.  I was 
recruited because I had that view that things were not going right here. 
 
Q Did you propose the eight paragraphed motion at the April 2008 meeting of the 
Royal College? 
A No. 
 
Q Did you speak on it? 
A No. 
 
Q Were you there? 
A Yes.   
 
Q Did you vote on it? 
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A Yes.   
 
Q Did you vote in favour of it? 
A I voted that there be an amendment to it, that the words that there was no 
confidence in the GMC was strident and was not helpful; that there should be that there 
were concerns about it.  When it was changed to there were concerns about it I voted for 
it and I have written to people in PACA many times that the GMC are not wicked people. 
 I do not think the Panel are wicked here.  I think they will listen to the evidence given to 
them.  I think my view - Am I allowed to carry on?  Is it helpful? 
 
THE CHAIRMAN:  Yes.  We are relieved to hear that you do not think we are wicked. 
A My view about what has gone wrong with these cases is that the GMC – an 
allegation is made, the paediatrician acts on behalf of the child.  When it comes to the 
Panel the child is not represented.  The GMC hears from the paediatrician and hears from 
- I believe, you were at the case?  Were you not? 
 
MR TYSON:  Which case? 
A The Clark case. 
 
Q I prosecuted Professor Southall. 
A Yes.  I believe you were also representing Mr Clark at the case? 
 
Q Correct. 
A Actually, what happens is that the Panel hears from somebody who is retained to 
give the views of the parent.  Whenever I deal with a child abuse case I am speaking on 
behalf of the child.  I am perfectly well aware that most parents bitterly oppose what I am 
saying.  I think the format of the case becomes totally inappropriate. 
 
Q Am I allowed a say here? 
A Can I just finish what I am saying first?  I think the GMC should consider how to 
represent the views of the child in this.  They did so through Professor David but he was 
also retained to assist the Clark family.  My outrage is not about individual Panel 
members.  I want there to be a strong GMC but I want it to understand the complexity of 
child abuse. 
 
Q Is it my turn yet? 
A Yes. 
 
Q Thank you.  Your outrage is based on the fact that, as it were, only the GMC and 
Mr Clark provided the expert testimony and in such a way that you would say that the 
voice of the child got lost?  Is that a fair way of putting it? 
A I think the hurt of the Clark family was the dominant thing that affected this 
hearing.  Yes. 
 
Q Can I just put one question in relation to that?  Do you accept that it was entirely 
possible for Dr Southall to have called any witnesses he liked, including paediatricians, or 
whatever, to voice what you call the voice of the child, and he chose not to? 
A I do not know the rules but I would accept that you are not wrong.  You would not 
have put it to me if you were wrong.  I do not know the rules of how they got called.  For 
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instance - I believe I did - I was asked to write a reference for Professor Southall.  I did 
write a reference based on not only personal knowledge of him but of my appreciation of 
the work that he did.  I said that I would be very happy to be called at that case.  I was not 
chosen. 
 
Q It would doubtless have enlivened the proceedings had you been called.  The fact 
is that, as in any adversarial circumstances, it is up to either side to call who they want.  If 
one party chooses not to then so be it. 
A So be it. 
 
Q Can I ask one last question, which is mostly personal but it just intrigues me?  
You indicated that your wife was an academic lawyer.  Is she the Christine Williams who 
has written articles about what experts should do in child abuse cases? 
A Catherine Williams.  Yes. 
 
Q Catherine Williams? 
A Yes. 
 
Q She has written a number of articles about the duties of experts in Family Division 
cases? 
A Yes, including in assisting the GMC in the prosecution of a child abuse expert, Dr 
Patterson.  Because of her links with the High Court - she did not come to the GMC but 
her evidence, I believe, was used at the GMC. 
 
Q It was used by me. 
A It was used by you?  Was it?  I am glad you have met Catherine. 
 
Q I prosecuted Dr Patterson. 
A I will tell her you forgot her name. 
 
Q Also – you will be pleased to hear because it is going to be subject of some debate 
later this afternoon - she wrote an article about the duties of experts, which I put to 
Professor Southall in August 2004 and I am going to put to him again.  I just wanted to 
establish the link on a personal basis.  I have got no further questions. 
 
THE CHAIRMAN:  Mr Tyson, it is a small world.  Thank you very much.  Miss 
O’Rourke? 
 

Re-examined by MISS O’ROURKE 
 
Q Sir, yes, I have got a couple of questions.  Firstly, if I can take you back to the 
Tim David e-mail.  It was suggested to you that this was a friendly e-mail and you said 
that I would reply by saying it is in polite words but it is doing a rude thing.  Then there 
was a little bit of debate about Tim David and what the order had been.  Can I just give 
you a couple of bits from the transcript?  I presume that Mr Tyson will not dispute this.  I 
have got the transcripts of the original hearing in front of me and it is evidence adduced 
from his witnesses and, indeed, otherwise from his opening.  Let me read you, firstly, 
from Mr Tyson’s opening, so that you understand what the Order of the Court was.  This 
was an Order of Mr Justice Connell who said – for Mr Tyson’s benefit, it is day 1, page 
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44 of the transcript at letter “C” to “D” and it is him on his feet: 
 

“There be leave for Professor T J David to prepare an addendum 
report on the issues arising from Professor Southall contained in the 
Minutes of the Strategy Meeting of 28 July 2000.  Such report be 
prepared on a letter of joint/approved instruction via the Child's 
Solicitor.” 

 
That is leave to Professor David.  Then it goes on – and my learned friend then read this 
out to the Panel: 
 

“Leave to Professor David to meet with Professor Southall on the 
basis that Professor Southall sets out in writing in advance of any 
such meeting the points of concern he has as a result of his interest 
in the case.  Such meeting to be chaired by the child’s solicitor, the 
points of concern to form the agenda and the minutes of the meeting 
to be filed and served.” 

 
Then these important words: 
 

“Leave to Professor David to discuss such issues with Professor 
Southall as he feels necessary arising out of the case.” 

 
I want you to understand three things:  Firstly, the Judge’s order was that what Professor 
Southall would set out in writing would, in fact, form an agenda.  Secondly, that there 
would be minutes of that meeting, which would be filed and served.  That is filed with the 
Court.  In other words, what Professor Southall was going to do was to attend a meeting 
where the child’s solicitor would take down the minutes of the meeting.  What would be 
filed with the Court was the minutes of that meeting; not any agenda, not any report; and 
that Professor David be allowed to discuss such issues as he feels.  No documents would 
be handed over.  He could discuss such issues as he felt necessary. 
 
I want to then tell you what happened next in terms of Professor David because it was 
questioned--- 
 
MR TYSON:  If you are going to read on in this transcript about what thereafter 
happened… 
 
MISS O’ROURKE:  Yes, I was.  I was going to go, actually, directly to the evidence of 
Mr Wheeler.  I thought that was better to do it rather than to take Mr Tyson’s words. 
 
MR TYSON:  Why not 45 “C”. 
 
MISS O’ROURKE:  I was going to take you to Mr Wheeler’s own evidence because he 
was asked questions by the Panel.  It is better than Mr Tyson’s words – no disrespect to 
him.  I think that it is much more helpful to us if you have it verbatim out of the transcript 
from the relevant witness. 
 
I will take you then to what the family’s solicitor was asked by a member of the Panel so 
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that you understand what happened next.  This is day 2, page 63, at letter “F”.  Ms 
Langridge asked Mr Wheeler the following: 
 

“Mr Wheeler, I am somewhat confused.  If we turn to page 33, at the 
bottom of page 33, which are the minutes of the second part of the 
statutory meeting, it was quite clear that all the parties at the 
statutory meeting had agreed that you would be seeking leave of the 
Court to disclose the papers to Professor Southall?” 

 
Mr Wheeler answered, “Yes”.   
 

“First of all, are decisions taken at a statutory meeting with those 
present?” 

 
Answer, “Yes”. 
 

“It was a very unusual meeting, as you can imagine probably from 
the discussions and the papers you have already read, at this 
particular hearing.  The meeting was in two parts and although 
discussion took place there was nothing which was mandatory 
following that, although that would be my opinion as far as the 
consequences of that meeting were concerned.  What also happened 
following the meeting was…” 

 
This is the important bit: 
 

“…as I have mentioned, Professor David suggested that rather than 
we approach the case on the basis that there was going to be a joint 
meeting between myself, Professor David and Professor Southall, 
that in fact he would deal with and discuss any relevant issues to 
deal with it.  As a consequence, I felt it was more appropriate not to 
pursue that application.” 

 
That is the application to the High Court.  The solicitor decided not to go ahead with it.  
He was then asked: 
 

“Did you go back and check with the other people at the statutory 
meeting as to whether or not they concurred in that?” 

 
He answered: 
 

“From my recollection I did but not by way of documentation.  It 
was discussion, I think, by telephone.” 

 
The Panel member then said: 
 

“It seems to me that in a way it could be argued that you placed 
Professor Southall in a difficult position if you were unwilling to let 
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him see just the relevant papers, and I wondered why.  What was the 
reason for that?” 

 
The answer: 
 

“As you may have seen from the other minutes in the meeting, I 
pointed out to Professor Southall that, obviously, as I am sure he was 
aware, he could not see the documentation without there being Court 
permission.  The difficulty in this particular case, involving Child A, 
was there had already been, I think, something in excess of a dozen 
experts involved in the case; all of them had had access to all sorts of 
records and papers.  This was a very narrow issue that was being 
debated and discussed and therefore the more appropriate approach 
was felt that Professor David would raise any relevant material and 
relevant issues with regard to the matters raised by Professor 
Southall rather than have full disclosure of papers.” 

 
You need to understand that Professor David, it seems, had suggested that there was no 
need for the solicitor to be present; that this meeting would be one on one with Professor 
Southall and that Professor Southall would not have the papers.  If I can just read you one 
further matter.  This comes from a letter from Professor David to Stephensons Solicitors.  
Again, for the benefit of my learned friend, this is on day 2 of the transcript, pages 55 and 
56.  Again, it was given as evidence, therefore, not opening.  It reads as follows:  This is a 
letter from Professor David to Stephensons Solicitors, saying: 
 

“I am writing to see if I can persuade you to agree to my 
interviewing Professor Southall on my own rather than having 
Patrick Wheeler as a chaperone. 

 
My position is that I have already seen and interviewed numerous 
medical and nursing colleagues in this case, including some who 
were already involved as prosecution witnesses, but without the need 
for anyone to sit in, observe or take independent notes.  I believe that 
having a third party present could actually hinder the process, which 
would be in no-one’s interest.  A further difficulty is that finding a 
time that will suit all three of us is likely to delay the whole process. 
 
My agenda for the meeting would be to confine it to one sole topic 
and that is Professor Southall’s data on nose bleeds in infancy.  The 
meeting would be a one-way event, i.e.  I would be asking Professor 
Southall questions without at any stage providing him with any 
information.  I understand fully that none of the papers in the case 
have been disclosed or will be disclosed to Professor Southall, and I 
certainly undertake to ensure that I myself do not disclose any items 
of information at all. 
 
On this basis, could I ask you to agree to my meeting Professor 
Southall without the presence of a third party?  Mr Wheeler is aware 
of, and sympathetic to, my views.” 
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You now understand the context.  The context is this:  A strategy meeting agreed that he 
should have access to papers and Mr Wheeler should apply to the Court.  Mr Wheeler 
was persuaded not to apply to the Court because Tim David said, “We do not need to 
apply to the Court.  I can talk to him.”  The Court had, in fact, ordered that David 
Southall’s written comments would form an agenda and there would be a minuted 
meeting.  That was overwritten by Tim David saying, as I have just read to you, that I do 
not need anybody present to take notes.  I can handle this myself.  Leave was given by 
the Judge for Professor David to discuss any issue as fully as he wanted.  Tim David 
himself said that I am not going to tell him anything and I am going to tell you I am 
telling him nothing.  This is a one way process.   
 
If we put that context on it, and that is the agreed context, then go back to your comment 
about the e-mail and the caveat: you said that I would say it is in polite words but it is 
doing a rude thing.  With that context, would you maintain your position that it is doing a 
rude thing?  I think you used the words that Tim David denied the opportunity to David 
Southall and used his lack of permission not to allow David Southall to give a 
straightforward view?  I think you said that it was not straightforward and that Tim David 
had already taken a position on the family?  With that background do you have any 
comment? 
A I am astounded. 
 
Q You are astounded?  Why? 
A I think I am right to say it was not a very helpful e-mail. 
 
THE CHAIRMAN:  Miss O’Rourke, we have had extensive reference to the document--- 
 
MISS O’ROURKE:  We can make pages available. 
 
THE CHAIRMAN:  Thank you very much indeed. 
 
MISS O’ROURKE:  My final question then is this:  You were asked about if he was told 
that the report was going to go to the Court, in fact, the Court Order was that the minutes 
of his discussion with Tim David would go to the Court.  Of course, there were no 
minutes.  His letter of instruction, as you have seen, was that what he wrote in the points 
of concern was going to be an agenda, which again was consistent with the Court Order.  
Does that affect your position in terms of qualifications and caveats? 
A Yes, it does.  To argue beyond any reasonable doubt with Tim David is quite 
different.  All along I have said I would not usurp the role of a Judge.  I would usurp the 
role of Tim David.  If he is on one side of the case and I believe one thing and he believes 
another I will speak boldly and robustly to Tim David.  I would be concerned if he was 
reporting my concerns.  I would have to speak boldly. 
 
Q I do not know if you know that he did not, in fact, include David Southall’s views 
or his report in his report to the Court?  Instead he attacked David Southall’s views? 
A No, I did not know.  I did not know what he did. 
 
MISS O’ROURKE:  I have no further questions. 
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THE CHAIRMAN:  Miss O’Rourke, thank you. 
 
MR TYSON:  There is a final matter to challenge but it is not relevant to this hearing. 
 

Questioned by THE PANEL 
 
MS ATKINSON:  I have just one question.  I hesitate to go back on an issue of remorse 
because you have given very, very full answers on that.  I think you did say that whether 
somebody should express remorse would depend on whether today they held with the 
logic of the position?  I wonder if I could refer you to the research that was done by, I 
think, Edmund Hey?  I do not know if you are aware of that, which indicated that on very 
rare and unusual occasions it can be that an incident could be two to four hours before the 
bleeding in the nostrils.  Of course, the logic of that would be that if Sally Clark had only 
left the hotel room half-an-hour before - this is, of course, evidence that is only available 
today but what we are looking at is the situation today.  Does that alter your opinion of 
whether today-  whether we use the word remorse or whether we use a word like 
injudicious, or whatever word you prefer - that Dr Southall should revise his opinion as 
given in… 
A I think I have answered it in a way.  I think Professor Southall’s opinion, given the 
television programme, given the murder, should be that there is a plausible explanation 
which is that Mr Clark did that.  By being plausible it does not mean to say that that is 
proven.  I did not know about Edmund Hey’s paper.  If it is well established that you can 
get some injury and bleed four hours later in a baby of a condition – I could perhaps see 
that if it were pulmonary oedema but then the baby would be immensely unwell and 
would go to hospital.  If it was trauma to the nose or mouth I would expect the bleeding 
to occur straightaway.  Yes, if I was shown the factual basis on which I am making my 
argument is incorrect or questionable then that puts a doubt on what I say.  Does that 
answer your question? 
 
Q Yes, I think it does.  What I am really trying to get at is we are looking at today 
and often what the GMC looks at is remorse – that might be a word or insight is another 
word that is used quite often.  We asked you if, looking objectively, you would say that 
somebody today should feel remorse and you said that it would depend really on whether 
you stood absolutely by the logic of the time; you stood by that logic.  In the sense that 
medicine does move on and change and nothing is ever certain, what I am asking you is, 
would you expect that, in the light of subsequent knowledge today, Dr Southall would, or 
should, indicate some remorse, regret, whatever, insight - whatever word we want to use - 
into the forcefulness and certainty in which he expressed his original opinion in 2000? 
A I think it would be reasonable for him to express remorse about the certainty with 
which he expressed his position.  We have said all along I think that was wrong.  I have 
not read Edmund Hey’s paper but there is the paper of Jacqueline Mok and various other 
people that the contemporaneous association of bleeding and breathing suggests 
suffocation.  When I look at it as an outsider, because I am an outsider in this field, I say, 
yes, but it is all based on yet still quite a few cases.  What I really want to know, in the 
end, is if you see 100 cases of bleeding and shortness of breath and you had some way of 
establishing the truth of all of them, what is the percentage that it is natural?  What is the 
percentage it is induced?  One can only judge that on the limited evidence that is 
available today.  I would have some reservation about it.  I would certainly have remorse 
about having expressed it so surely.  Actually, when I have just heard about the situation 
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that Professor Southall was in, I can understand why it was expressed very powerfully.  I 
think the expression was wrong but the basis of the information I would not feel 
remorseful for having expressed. 
 
MS ATKINSON:  Thank you. 
 
THE CHAIRMAN:  Doctor, one of the things that I have taken today from your evidence 
is that this is, clearly, a complex area and for paediatricians working in the area of child 
abuse there is a need to be courageous and robust in the way in which they present their 
point of view.  From the reservations and, indeed, criticisms, that you have expressed 
today would it be fair to say that it is also your view that, whilst discharging that duty, a 
paediatrician should also be careful not to mislead? 
A Yes.   
 
Q To be, as I think you used the word, “full”, as full and as open as possible? 
A Yes.   
 
Q So that, at the end of the day, those whose job it is to judge are in the best position 
to do so?  Would you accept that one of the dangers that any paediatrician in this situation 
faces is that if they over-egg the pudding too much they can lose credibility and actually 
have the very opposite effect to that which they intended? 
A I think the choice of words and the choice of how you express yourself and how I 
express myself and how each one of us expresses ourselves is so important and it is so 
difficult.  All of us have got it wrong by over expressing and under expressing many, 
many times in our lives. 
 
Q You have indicated today that Dr Southall has been one of the great moving 
forces of the profession?  He is a role model for many paediatricians today?  Would that 
be fair? 
A Yes.  As an academic though.  I am a clinician.  I do not want to follow his route. 
 
Q Of course, for a role model, the way in which they conduct themselves and the 
way in which they express themselves is even more important to be very careful that they 
get it right?  Is that right? 
A That would be true.  I do not think you can say it was not true of me because I am 
just a clinician.  Yes, we should all conduct ourselves well.  We would all accept that.  
We should all do our best. 
 
Q You have indicated that from time to time you are in a position to recommend or 
support a candidate for appointment as a paediatrician? 
A Yes.   
 
Q When faced with a situation in which your endorsement, shall we say, or support, 
is requested for a candidate; if you were aware that there had been an instance in the 
recent past of that candidate where there had been the sort of lapses – if I can use that 
word – that you have accepted in this case of Dr Southall; where you are asked to support 
a candidate who had made such lapses but you had the reassurance of that candidate that 
he or she had learned from the process and would not make those same lapses faced with 
similar situations in the future; would you feel comfortable in supporting their 
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candidature? 
A Can I answer that rather broadly because it is actually a very pertinent question? 
 
Q Yes. 
A My colleague that I mentioned that I was coaching has had trouble in her career.  I 
should not mention any names.  I did not know that.  She is a locum appointment, not a 
permanent appointment.  She had told the Doncaster – I was not at her interview – that 
she was not accredited.  After she had been in post for about six months she told me that 
she had considerable trouble and had it been presented at the GMC but, no, I have 
supported her completely.  I have judged her on what I have seen her doing.  I have 
written letters, not to the GMC, but my letter to the Medical Director describing her value 
says that I think she is very good and she has got limitations and I am happy to continue 
to work with her.  Yes, I would not bar somebody because they have made a mistake in 
the past.  I think the only people who do not make mistakes are the people who never do 
anything.  I have made many mistakes in my life and I talk about them endlessly because 
the most important bits that I can tell my juniors are what I got wrong and not what I was 
brilliant about. 
 
Q As have we all.  The element that I was particularly interested in, in this scenario, 
is that not only is the mistake, or mistakes, recognised but the person who has made them 
also indicates that they have learned from them and will not repeat them.  It is in that 
scenario, with those reassurances, would you feel it appropriate to give your support? 
A Yes.  Yes, I would.  I would say of the person – in this context that we are talking 
about – if he came and worked with me as a locum, I would say you be very careful about 
the reports you write.  Do not get over excited and buzz it off straight away.  I am very 
happy to look at it.  We can debate it. 
 
Q What would your answer be if all of the situation I have outlined were the same 
save for this:  that the candidate said to you, “I am not prepared to give you any such 
reassurance”, you having been apprised of and aware of what you would regard as 
deficiencies and the candidate who is, in all other respects, a candidate whom you would 
be able to support?  You said that I simply would like to have your reassurance that these 
matters would not occur again and the candidate says that I can give you no such 
reassurance? 
A If I believe a candidate was wrong in doing what they had done in the first place 
and the candidate said, “I will carry on doing it my way and I am not going to allow you 
to keep an eye on me”, and I had an option of somebody else to choose - which we do not 
always have in Worksop - I would choose one who I would think would be more 
compliant with me. 
 
THE CHAIRMAN:  Thank you very much indeed for that.  Are there any questions 
arising out of that? 
 

Further re-examined by MISS O’ROURKE 
 
Q I have just got one.  The Chair asked you a question, obviously, about Professor 
Southall’s status in the profession and his position as a role model.  You answered, very 
fairly, by saying, “Possibly as an academic but I am a clinician”.  Can I just establish this: 
 You would not say that he has to be held to a higher standard just because he has been a 
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role model for people whether academically or otherwise?  The standard that should be 
applied to him should be the same as to all paediatricians? 
A The same as me.  Yes. 
 
MISS O’ROURKE:  Thank you. 
 
THE CHAIRMAN:  Thank you very much indeed.  You have been with us for the entire 
morning, in case you wondered.  It has been, I am sure, extremely helpful for all of us.  
We are most grateful to you for taking the time to come before us and assist us with this 
matter.  Your testimony is now at an end.  You are free to go. 
A It has been a pleasure. 
 
THE CHAIRMAN:  I am pleased to hear that.  It is not often that witnesses say that. 
 
MISS O’ROURKE:  Sir, I was going to suggest to you, in view of the time, it is an 
appropriate moment to take the lunch-time.  Sir, I wonder if I might take an extra ten 
minutes because I, obviously, need to discuss the implications of the evidence this 
morning before Dr Southall, who is, of course, my next witness? 
 
THE CHAIRMAN:  Very well.  We will reconvene at two o’clock. 
 
MISS O’ROURKE:  Sir, thank you. 
 

(The Panel adjourned for lunch) 
 
THE CHAIRMAN:  Welcome back, everyone.  Miss O’Rourke, before we get under 
way, the photocopies that you promised us in respect of the document to which you were 
referring, please? 
 
MISS O’ROURKE:  Sir, I am sorry, we have not had a chance over the lunch-time to do 
it.  We will arrange it later this afternoon.  It is just a couple of pages.  Mr Tyson did 
indicate to me that he had had some pages copied from the transcript.  It may be that I did 
not need to copy mine because he had some pages done.  Sir, I prefer to have copied just 
the two pages that I referred to because it may be that you are going to have some issue 
about other copies of the transcript.  I do not know what his position is.  I can see his 
instructing solicitor sitting there with large chunks of the transcript.  I am not quite sure 
on what basis he would now be seeking to admit them. 
 
THE CHAIRMAN:  We will find out in due course. 
 
MISS O’ROURKE:  We will find out in due course. 
 
THE CHAIRMAN:  We did not want to have the matter overlooked. 
 
MISS O’ROURKE:  Sir, no, it has not been overlooked.  It is a question of we had quite a 
lot to discuss at lunch-time.  That is why I begged the extra ten minutes? 
 
THE CHAIRMAN:  I hope it was useful. 
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MISS O’ROURKE:  It was not seen as the number one priority, I am afraid, but we will 
organise it… 
 
THE CHAIRMAN:  Very well. 
 
MISS O’ROURKE:  Sir, I will call Dr Southall.   
 

 
 
 

DAVID PATRICK SOUTHALL, Sworn 
Examined by MISS O’ROURKE 

 
Q Dr Southall, do you want to give the Panel your full names? 
A David Patrick Southall. 
 
Q Your professional address? 
A Child Advocacy International, Nottingham. 
 
Q Your professional qualifications? 
A MB BS, MD, FRCPCH.  I do not know whether OBE is a professional 
qualification.  I do not think it is.  I will leave that off.  I am sorry. 
 
Q Your present position?  Are you currently in employment or do you currently hold 
any posts or any medical directorate or anything? 
A Yes.  I am the Honorary Medical Director of Child Health Advocacy 
International. 
 
Q Can you tell us what that is? 
A Yes.  It is an aid agency based in the UK that addresses predominantly 
emergencies in mothers, babies and children in poorly resourced countries. 
 
Q Such as? 
A Pakistan, The Gambia, Zambia, Uganda, Cameroon. 
 
Q What sort of work do you do for them?  Are you working for them full-time,  
part-time, or are you just an Honorary Director?  What do you do? 
A I think I work full-time really.  I work sort of half the time in this country and half 
the time in these other countries, preparing programmes, trying to get funding, 
implementing programmes.  I do not do much clinical work as part of this, I should say; 
some but only emergency work. 
 
Q NHS work.  When did you last undertake any NHS work? 
A Before the last hearing.  It would probably be October or September last year. 
 
Q 2007? 
A Yes.   
 
Q In terms of posts, you were holding an NHS post.  When did you retire or resign 
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from that post? 
A I resigned around about March of this year and fully ended my position at the 
beginning of July of this year.  That was a locum consultant paediatrician post. 
 
Q You currently hold no NHS post? 
A No. 
 
Q Have you intentions of looking for an NHS post now, next week, next month?  
What is the position? 
A Actually, I am interested in working in the NHS but predominantly, and not really 
in paediatrics but, in maternity work, to try and learn more about the management of 
obstetric emergencies and, in particular, the labour ward management and some surgical 
management.  I am hoping to be able to work in a supernumerary capacity in an NHS 
hospital to learn these skills to help with my international work.  I do not foresee going 
back to paediatrics in this country, actually.  I cannot be sure about that.  I do not really 
think that is likely. 
 
Q What age are you? 
A 60. 
 
Q You would still have a number of years ahead should you choose to pursue a 
career in the NHS but you simply do not see it at the moment? 
A No.  I think that my future is going to be in the international field where I do 
emergency paediatrics and more and more emergency maternity work. 
 
Q When you say emergency maternity work, what would allow you to do that, or 
what would qualify you to do that? 
A I can do it now the way I am doing it in these countries.  I would rather, from the 
point of view of being sure about what I am doing, to have more training.  I would like to 
get that locally where I live in this country. 
 
Q What is it that you are doing internationally in terms of maternity care?  Are you 
writing programmes or developing work or what? 
A I have two main roles.  One is writing programmes and developing aid 
programmes for maternity, neonatal and child emergencies.  I am also an Advanced Life 
Support Group instructor in paediatrics and the generic instructor course, which is an 
education training issue.  My work in these countries is programme development and 
actually teaching. 
 
Q I want to go back now to the events of 2000 and the position as far as the matters 
are concerned.  Firstly, I want to ask you about your suspension by your NHS Trust.  Can 
you tell us, firstly, when that took place?  Secondly, whether you entered into any 
agreement or give any undertakings and, if so, what, in respect of child protection work? 
A Yes.  Complaints occurred about my child protection and research work at around 
about--- 
 
THE CHAIRMAN:  I am sorry to interrupt you.  Mr Tyson? 
 
MR TYSON:  Sir, I do not know where this is leading.  These are certainly all matters 
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that were canvassed at the previous hearing.  I am just putting up a slight alert to my 
learned friend about these matters and what relevance that has to you today.  He is being 
asked about a suspension in 1999.  If you want to hear it, you want to hear it but I cannot 
see how--- 
 
THE CHAIRMAN:  We have already heard--- 
 
MISS O’ROURKE:  Sir, can I make it clear that I have got in total about 25 questions for 
my client.  I am going to be very (inaudible) indeed.  I am taking him to what I believe 
are the pertinent points to judge seriousness.  The Panel, in 2004, found that it was 
precipitate and irresponsible not to contact the Medical Director.  You are entitled to have 
the context as to why he did not do it.  What was going on in his mind, in his head, at the 
time?  What was going on in his life at the time?  What his understanding was of the 
agreement he gave to the Trust?  Then you can judge, because we are stuck with the 
finding of fact that it was precipitate and irresponsible, you can judge how precipitate, 
how irresponsible and how serious on a scale of one to ten.   
 
Sir, you are entitled to hear, if he now chooses to tell you - and I know what is coming  
Next, or I hope I know what is coming next – what the situation was in terms of where he 
was and why it did not enter into his mind to make the phone call and whether or not he is 
sorry about it.   
 
If my learned friend would simply be patient.  We have all had to be patient while he has 
asked very long questions.  Indeed, we have waited whilst he has made numerous 
speeches before the question.  If he just wants to be patient he will find out the relevance 
of the evidence.   
 
Sir, I am acutely conscious, as I have been throughout this hearing - and I hope I have 
made it clear - that I know the parameters of where I am allowed to go and I am looking 
at seriousness.  So as to keep my learned friend informed, when I come to make 
submissions to you I will be taking you to the judgement of Lord Justice Auld in the 
Meadow case where he talks about serious equalling deplorable to the profession.  I am 
going to give you context so that you can decide--- 
 
THE CHAIRMAN:  We will hear that when you do.  Let us concentrate on the doctor 
now. 
 
MISS O’ROURKE:  Sir, I will indeed.  You were suspended, you say, some time around 
about 1999? 
A Yes.  It was December.  I think it was the very beginning of December 1999.  
Prior to that I had been under investigation by the Trust.  During that period of 
investigation I had agreed an undertaking with the Acting Medical Director not to 
undertake any new child protection work, whether that be category II or category I. 
 
Q Explain the difference to us? 
A Category I is where you come across a child protection case as part of your 
clinical work in the hospital.  Category II is where you are instructed from outside the 
Trust to give advice. 
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Q Private medico-legal work? 
A Yes.   
 
Q You say you had given that as an undertaking.  Was that something that the Trust 
could have required of you in terms of the private work? 
A Probably not, although I have to say I do not know the legal side of this.   
 
Q You were happy to give the undertaking? 
A I was happy to give the undertaking.  Yes. 
 
Q You were suspended at the time of the television programme in April 2000?  Yes? 
A Yes, I was. 
 
Q What did that mean?  Were you sitting at home alone or were you allowed to go to 
the hospital or were you in contact with people?  What was the context? 
A I was at home.  I was not allowed to communicate with my colleagues.  I was not 
allowed to visit the hospital.  It was very difficult indeed on every level. 
 
Q Did you feel isolated? 
A Completely isolated from my peers in the medical profession.  It was difficult 
being at home from a family point of view, having been working continuously for a long 
time before that. 
 
Q Was that putting a strain on the family situation? 
A Yes, although I do not want to go into that. 
 
Q It is understandable.  You see this “Dispatches” programme and the next day you 
phone the child protection unit in Staffordshire?  Yes? 
A Yes, that is correct. 
 
Q Did you talk to any colleagues before you did it? 
A No, I did not. 
 
Q Do you regret that? 
A Yes.   
 
Q Why did you not talk to any colleagues before you did it? 
A I say I did not.  I am trying to remember – and I may get this wrong, so I do not 
want to be held tightly to it – I could not talk to anybody locally about it, at the hospital.  
I was not allowed to.  I think I talked to Professor Green and Professor Meadow.  I cannot 
remember for certain whether I did that before or after the telephone call. 
 
Q In terms of contacting someone for a second opinion and should I make this call, 
what should I do, a sort of chat among colleagues that you would have had if you were in 
the coffee room, did you have anyone available to do that with? 
A I think if I had have thought hard I could have found somebody I could have 
talked to.  I did not think hard enough.  I accept that. 
 
Q You did not call the Medical Director before you phoned?  Why was that? 
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A I do not know.  I accept that it would have been better. 
 
Q You have used the words “Acting Medical Director”.  Was the Medical Director 
someone that you had worked with and had been familiar with?  Or, was this someone 
standing in in the post? 
A Yes.  There was an enormous campaign around this time against my work.  One 
of the consequences of that campaign was that the Medical Director, Dr Keith Prowse, 
was himself referred to the General Medical Council and had to defend himself against 
allegations. 
 
Q Did he have to stand down from his post as a consequence? 
A The consequence of that was that he had to stand down in respect of anything to 
do with me.  An Acting Medical Director, Dr Chipping, who was a consultant 
haematologist, was brought in to take over, if you like, from him.  I did not know her at 
that time.  I know her now.  At the time it was early in the course of all this. 
 
Q In terms of you saying that you do not really know why you did not call her, had 
you any relationship with her?  Did you stop and think this might be category II work?  
What did you think this was? 
A I should have called her.  I am not trying to get away from that.  I felt that this was 
not the same as category II or category I work.  It was different.  It was like being an 
informant.  It was, as if, I would say in a shopping centre and I saw somebody hitting a 
child, I would do something about it.  Therefore, I would not need to talk to my Medical 
Director because it becomes child protection.  I was thinking when it becomes in the field 
of the child protection system, which it did later.  As soon as it did I did contact her.  I 
accept that it would have been better to have contacted her immediately. 
 
Q The Panel, in 2004, made findings about that and, indeed, made a finding that it 
was precipitate and irresponsible not to have contacted her when you had an agreement 
with the Trust? 
A Yes.   
 
Q You heard Dr Davis yesterday saying that it depends on what your agreement is 
and how serious it is to break an agreement with the Trust as opposed to professional 
duties?  Can I ask you to look at this letter?  This is the letter that Mr Tyson saw 
yesterday.  It is the letter to the Council for the Regulation for Healthcare Professionals 
from the Chief Executive of the Trust.  Can I ask you to look at that letter?  Is this the 
letter that the Chief Executive of the Trust wrote for the purposes of the CHRE appeal 
that was going to be heard in March 2005 by Mr Justice Collins? 
A Yes, it is. 
 
MISS O’ROURKE:  Sir, I wonder if that might become D10? 
 
THE CHAIRMAN:  Yes, indeed, D10.  (Same handed to the Panel).  Miss O’Rourke, I 
do not know about my colleagues but my eyesight is not what it was.  I am finding it 
rather difficult to read. 
 
MISS O’ROURKE:  Sir, I think the passage I am going to ask about perhaps I will read it 
out.  It is what is under bullet point number (i).  It says: 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D5/53 

Transcribe UK 
VRS Ltd 

01889 270708 
 

 
“The Trust has always accepted that as an informed and concerned 
individual citizen (independent of his role as a consultant within this 
Trust), Professor Southall had every right to take the action that he 
did when contacting the police about the case in question.  The Trust 
referred to Article 10(1) of the Human Rights Act…” 

 
Sir, can I just interpose there and say that I think that should actually be European 
Convention of Human Rights rather than the “Act”. 
 

“…when considering these issues, i.e.  Everyone has a right to 
freedom of expression.  This right shall include freedom to hold 
opinions and to receive and impart information and ideas without 
interference by public authority and regardless of frontiers.  
Therefore, the Trust could only insist upon prior warning of any 
actions undertaken by Professor Southall in his capacity as a 
consultant for this Trust.” 

 
We can obviously look, in due course, at the other paragraphs.  It appears that the Trust’s 
gripe with you, so to speak, is not that you took the action that you did but that you did 
not tell them first? 
A Yes.   
 
Q You would accept they had reason to be cross with you because you had, 
effectively, promised to seek permission of the Medical Director? 
A Yes, I understand their concerns. 
 
Q In terms of your professional duties as a doctor, they appear to accept that you 
have a right to freedom of expression under Article 10?  That is what you have 
understood the position to be? 
A It is. 
 
Q You accept that you had done something wrong but the wrong was done to your 
employer, which had the right to get information from you? 
A Yes.   
 
MISS O’ROURKE:  It is not a wrong done to the profession?  It is not a wrong done to--- 
 
MR TYSON:  Perhaps you should not lead quite so much. 
 
MISS O’ROURKE:  Okay.  You accept you have done a wrong to the Trust because you 
had an agreement? 
A Yes, I do. 
 
Q You are sorry about it? 
A Yes, I am. 
 
MR TYSON:  Again leading. 
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MISS O’ROURKE:  Okay.  I was hoping it would not be contentious and I would do it 
for speed.  How do you feel about it? 
A I am sorry about it. 
 
Q In respect of should a similar situation arise again, what would you do? 
A The same.  Not the same.  I would let her know in advance. 
 
Q You would do it differently? 
A I would do it differently. 
 
Q Lessons learned? 
A Yes.   
 
Q They are what? 
A Not to rush into things too quickly and try and get, if I have made an undertaking, 
in a situation like that, to make sure that it is upheld. 
 
Q Let us move on.  You contacted the child protection unit, not in any formal role.  
You then became involved in a process through social services and otherwise.  At any 
stage did you receive or seek any payment from anybody for any opinion you gave, any 
report you wrote or any work you did? 
A No, I did not. 
 
Q We know that you wrote a report, as you called it, a cause for concern document, 
we know you received a letter of instruction, we know you attended a meeting with Tim 
David which, I think, lasted a number of hours? 
A About four hours. 
 
Q About four hours.  Where did you have to come for that meeting? 
A Manchester.  I lived in Stoke. 
 
Q You travelled to Manchester, you had a meeting, you went back and you then 
engaged in e-mail correspondence and telephone discussions? 
A Initially, it was telephone.  Then he e-mailed me.  Yes. 
 
Q Did you receive any payment for any of that work? 
A No. 
 
Q Did you ever seek any payment for any of it? 
A No. 
 
Q Did anybody offer you any? 
A No. 
 
Q Did anybody define you or assign you any formal role at any stage? 
A No. 
 
Q Did anybody tell you that you were an expert witness? 
A No. 
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Q Were you appointed to any other type of role? 
A No.  It was a very complicated situation.  It was unique, I think. 
 
Q We have seen your letter of instruction, which is document D9.  I think it is there 
in front of you? 
A Yes.   
 
Q Can you confirm that is the only letter of instruction you received from the 
solicitors? 
A I had other communications with the child protection team, which I cannot 
remember in detail but this, as far as I remember, is the only instruction other than to 
attend meetings. 
 
Q You attended the strategy meeting and presumably you had communications 
about that? 
A Yes.   
 
Q In terms of anything to do with Courts or Court Orders this was it?  Is that right? 
A This was it.  Yes.  Yes. 
 
Q It says in that that representations were made to the Court and it was agreed that 
Professor David would meet with you to provide an addendum report.  Were you actually 
given a copy of the Court Order? 
A No.  No. 
 
Q Then it goes on to say: 
 

“…Respond in writing to me…” 
 
That is to Patrick Wheeler, 
 

“…setting out [your] points of concern.” 
 
Yes? 
A That is correct.  That is right. 
 
Q He then will form an agenda, chair the meeting, produce minutes and circulate 
them to everybody else?  Yes? 
A Yes.   
 
Q Were you ever involved in a meeting that he chaired? 
A No.  I believe this was changed.  The rules were changed over this. 
 
Q The meeting that you were involved in, who was present at? 
A It was just Professor David and myself.   
 
Q Were you ever circulated anything afterwards?  In other words, did Tim David 
circulate to you his addendum report before it went to the Court? 
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A No, I never saw it. 
 
Q You never saw it?  Were you sent any minutes of the discussion between you and 
Professor David?  You told us it took four hours.  Were you circulated with that? 
A No.  There was no minutes. 
 
Q We know that you wrote two things:  Firstly, your cause for concern report; that 
was presumably written before the meeting with Tim David? 
A Yes, it was. 
 
Q Then you wrote the e-mail, which we have seen, which followed an e-mail from 
Tim David? 
A Yes.   
 
Q That is the totality of what you wrote? 
A Yes, it is. 
 
Q The first, the report, presumably, went back to Patrick Wheeler? 
A Yes, it did. 
 
Q He asked for it to come to him? 
A Yes, that is right. 
 
Q The second one, the e-mail, went direct to Tim David?  Is that right? 
A Yes.  Initially, I e-mailed it back and then he said that his e-mail was not working 
and would I please fax it, which I did. 
 
Q It was not a communication to a solicitor; it was a communication doctor to 
doctor? 
A That is right.  Yes. 
 
Q Just a couple of questions:  Did you at any time have any doctor/patient 
relationship with Child A? 
A No. 
 
Q Did you at any time have any involvement with Stephen Clark as a parent of a 
child that you were treating? 
A No. 
 
Q Did anybody ever offer you, at any stage, the opportunity to see Stephen Clark, or 
meet him, or discuss anything with him? 
A No. 
 
Q Did Tim David offer you any papers in the case? 
A No. 
 
Q Did Tim David offer you information about the case?  We have seen hi e-mail 
where he asks if you want to put a caveat on in respect of any of these matters?  Did he 
offer you any information that this agreed with the position that you had taken in your 
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cause for concern report? 
A No.  During the four hours we discussed the case at length and my research work 
and my opinion.  I asked him a number of questions, which he answered.  At no time was 
there any answer to any of the questions that I put to him anything contrary to what I 
believed to be the case from my other meetings and the television programme. 
 
Q Did Professor David know the situation of what you had seen and what your 
sources were? 
A Yes.   
 
Q Apart from the first meeting, he did not know about your conversations with 
Green or Meadow but he did when he sent a subsequent e-mail? 
A Yes.  Basically, just going in order, I suppose, through them, I think he knew 
about--- 
 
MR TYSON:  I hope my learned friend will not lead, particularly about--- 
 
MISS O’ROURKE:  I thought it was not in dispute.  It is in the second e-mail. 
 
MR TYSON:  It is not.  He never mentioned Green and Meadow to Professor David. 
 
MISS O’ROURKE:  Yes.  Exactly.  That is what I put.  He did not mention it in the 
meeting.  He mentioned it in a subsequent e-mail.  I thought this was all agreed. 
 
MR TYSON:  The involvement of Professor Green and Meadow was never mentioned to 
Professor David at any time. 
 
MISS O’ROURKE:  I stand to be corrected.  I thought it was in a subsequent e-mail. 
 
MR TYSON:  That is one of the important things about the subsequent e-mail. 
 
THE CHAIRMAN:  We are dealing with the crux of matters now, so if--- 
 
MISS O’ROURKE:  Sir, I will not lead anymore.  Professor David, in the meeting, he 
was aware of what material you had?  Tell us? 
A Yes.  I am sure, in fact, I am almost certain – it is a difficult phrase – that I had 
told him, or did tell him, about my meeting with Detective Inspector Gardner.  He knew 
about that.  He was at the strategy planning meeting where the guardian ad Litem and the 
social worker and others were giving information and answering questions.  He was there 
during that time.  I did not tell him about my discussions with Professors Meadow and 
Green.  He would not have known about that.  We went through all my research and I 
also talked to him about cases that I had been involved with where there had been 
bleeding, and the outcome of those; not in any named detail but just in general terms. 
 
Q Did you refuse to answer any questions he asked? 
A No. 
 
Q You answered everything he asked? 
A Yes.  It was a very amicable meeting.  He seemed to be very pleased that I have 
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made my concerns known and that he seemed, at the time, very supportive of what I was 
trying to say. 
 
Q He had the report in front of him that was topped and tailed with – is this true – to 
the best of my information, believe and can be used in a court?  Yes? 
A Yes, he did. 
 
Q Also, that used the words, “beyond reasonable doubt”? 
A “Beyond reasonable doubt” was used in the e-mail exchange.  The “almost 
certain” phrase was used in the other--- 
 
Q Did he challenge you on that or make any criticism of that or say, “David this is 
wrong”, or “has gone too far”, or anything of that sort? 
A With regard to the “almost certain” remark and my report, he made no criticism at 
all during our meeting.  With regard to the e-mail exchange, he did write to me after those 
e-mail exchanges and criticised me for not putting in the caveat. 
 
Q Can I ask you, first, about the report and using the words “almost certain” and the 
extrapolation that you do from the nasal bleeding for Christopher into the Harry case?  
Firstly, standing where you do now today in 2008, how do you feel about what you 
wrote?  Would you do the same again?  Do you have any regret? 
A Yes.  I think, and I have heard, obviously, from others that they regard it, as I 
regard the wording, as inappropriate.  I think the wording was too strong.  There were 
reasons behind it which some of the others have said about but that does not excuse it.  
By putting too strong a wording it can actually damage the message I was trying to get 
across and I certainly would not have wanted that and I think that happened.  I regret it. 
 
Q Do you regret the extrapolation you go from the Christopher case, where you are 
dealing with your scientific theories and your understanding, and you then go across to 
the Harry case?  Do you think that you extrapolated too far? 
A I think that the most important scientific information I was trying to put across 
related to the event in the hotel room.  I think I probably should have stopped at that and 
said that it is obvious, logically, what that means but let us leave it at that and let others 
follow that point.  Certainly, with regard to the hotel room incident, I think, I am afraid I 
stick with my views on that.  In fact, I think, if anything, they have just been strengthened 
by other research.  Although I very much accept Dr Hey’s latest work which, as you have 
heard, raises, in a very small proportion of cases, that children – and I do not know what 
the ages were because I do not think he defined it – a small proportion of the children 
were not recognised as having bleeding until two to four hours later.  That is an important 
point because in 2000 there was no such delays in any of the world literature that I knew 
about nor was there until now, until a few months ago. 
 
Q If you were writing it again today and you had read Edmund Hey’s report, would 
you have mentioned that in your report? 
A Absolutely.  You would have to.  You would have to say.  A discussion would 
have to engender because there were two components to what happened in that hotel 
room.  One was the bleeding itself in association with the difficulty breathing.  That is 
one thing.  The other is the issue of timing because the timing was very important in this 
case.  Edmund Hey’s paper, whilst again supporting the concept that oro-nasal bleeding 
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with difficulty breathing suggests pulmonary haemorrhage due to acute airway 
obstruction – that is what his paper is really all about – but brought in this timing 
question, which had not previously been raised by anybody in a scientific publication, so 
it would be completely wrong if I had known of that and had not mentioned it. 
 
Q Would that have caused any tempering of your language or any caveat or a 
downgrading from “almost certain” to “probable”?  What would you have done? 
A Yes, I think it would.  It would have downgraded it.  I still have major problems 
over that hotel room incident.  I do.  With that delay coming in, being shown in a 
scientific report like that, you cannot ignore it nor should you.  It would, therefore, 
temper the strength of the opinion, if you like. 
 
Q Strength of opinion.  You said you put it too strongly and you have probably 
damaged your own case in doing so.  Was there a reason for doing it – we have heard 
others postulate as to people have taken entrenched positions sometimes, as Dr Williams 
put it this morning and you face the immovable object, you go a bit harder.  What were 
your reasons for putting it in that strong language? 
A I do not think it excuses it.  Let us put that clear.  It is not an excuse.  There was a 
problem here because I reported my concerns in April and it just went on and on and 
nothing seemed to be happening.  Then it was clear that my opinion was so contrary to 
everything that had been accepted as the position at the time that there was a problem in 
accepting it.  Clearly, that was winding me up.  It is not an excuse and it should not have 
led me to do that because it, in fact, damaged what I was trying to achieve.  I regret it – 
there is no question. 
 
Q Caveat and, in particular, to respond to what Professor David said to you in terms 
of what information you had not seen and that you had not interviewed parents or that 
you had not access to other material, you did not, obviously, include one, even when 
offered the opportunity?  Do you regret that? 
A Only for my own sake.  I think it would help me.  It would have protected me.  I 
think though that, in reality, it is always better now, if I did it now, I would always put it 
in because you do not want to get into that position.  I thought that everybody receiving 
that report knew about the fact that I had not been allowed to have access to the papers 
even though it had been agreed at the strategy meeting that I would.  Yes, I regret that I 
have not put it in but I do not think it would have made any difference to the report or the 
quality of the report.  Whereas the other information that you have just raised with me; 
that is different.  I think that did have an effect on what I was trying to achieve. 
 
Q The injudicious language and the going in strong did have an effect?  The lack of 
a caveat had not changed anything? 
A I think the seriousness is to do with the language, not to do with the other. 
 
Q What about the topping and tailing of the report, saying that the facts are true and 
this is for a court and whatever? 
A That was just a reflex.  I always put that at the end of material I wrote.  When you 
look in context at this it was so different to all the other reports that I was involved in 
writing, had been writing in the past or at that time.  It was not necessary to put in the tail. 
 The top should have been something like “Preliminary points of concern report”.  That 
would have been the right title.  Yes. 
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Q Do you regret that? 
A In a small amount, yes, I do regret it.  It is not a big issue. 
 
Q You do not see it as a big issue? 
A I do not, personally, no.  I accept it.  I can see where people are coming from over 
it but I think the big issue is the language. 
 
Q The next question is of remorse.  Are you remorseful?  Do you feel sorry?  Do 
you feel you need to apologise to anybody for anything that you did? 
A I think the person I really feel I should apologise to is Mrs Clark, funnily enough. 
 I feel that if I had been more careful with the language, and my views had been more 
seriously considered by the Family Court, this would have been more powerful than any 
appeal that she was currently mounting in that Appeal Court.  I do regret very much that.  
With regard to the content of what happened in that hotel room, I have already indicated 
that I still believe that there is a major problem with that incident that has not been 
explained by the passage of time.  There is the reservation raised by Dr Hey, which I have 
already alluded to.  There was also the issue of the fact that in a family like this, if my 
first baby aged six weeks had had blood pouring down the nose and could not breath I 
would have been in a hospital so quick.  I would have called an ambulance.  That lack of 
any evidence of a response is what worried me and still does. 
 
Q Perhaps you can help us: there have been papers written since, the McIntosh and 
Mok paper.  We are going to hear from Dr Mok tomorrow.  In particular, do they 
highlight that sort of factor?  Do you think? 
A Yes.  There are two papers from that group.  The second is a short report but it 
looks at the response of parents to a baby having that kind of event happen and what they 
would do.  This report supports what I felt.  I think a lot of paediatricians know that delay 
in seeking help for a problem like this is one of the key features of an abusive problem. 
 
Q What about remorse for anything else that you did?  Are you remorseful about the 
language you used?  Do you have any remorse for Mr Clark in terms of the language you 
used about him, the “beyond reasonable doubt”, the “almost certain”? 
A Yes, for the same reasons as I felt that it was injudicious language.  Of course, the 
language was about Mr Clark and, therefore, I am sorry for going that far.  I still will not 
withdraw from the central content of my concern.  I am sorry, I cannot do that because I 
believe it. 
 
Q To quote Dr Williams’s words, the scientific logic behind what you were saying, 
you stick with it? 
A Yes.   
 
Q You would not use the words “beyond reasonable doubt” or “almost certain” to 
this Panel? 
A No.  Equally – in most senses - no, I will leave it there. 
 
Q I want to ask you now about lessons learned in general from that and, indeed, your 
GMC entanglements in terms of where we are today and going forward.  Obviously, as 
you know, the Panel has to look at whether your fitness to practise as of today and 
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tomorrow is impaired.  Suggestions were put in the past and, indeed, comments made that 
you were someone who was a bit of a maverick, quick off the mark; references were 
made to the Collins’s judgment and what Dr Chipping said about whether you have 
insight or do not have insight or you plough a lone furrow.  Have your learned lessons 
from this case, from the finding of serious professional misconduct in 2004, from the 
events subsequently from the points that you have just been making?  If so, what lessons? 
A I think the writing of reports, whether they are straightforward reports, as I was 
used to doing, but when you get a report that is slightly different context you have got to 
be even more careful than you are in a normal report.  In a normal report you have got the 
safeguard of regularly doing it, so you are protected.  This was a different situation and 
that can apply, that could come in in the future.  If that were the case - I think that is one 
of the main  
things - I would be really careful about that issue. 
 
Q What about if the situation occurred again?  Would you be talking to colleagues?  
Would you be asking somebody to read the report?  Would you be doing anything 
different? 
A Yes.  In general now, in child protection, because I have kept up with what is 
going on, it is really strongly recommended that in any difficult case, or really in most 
cases in child protection are difficult, you should try and share your concerns with 
another professional before you do anything, unless it is an emergency and that is 
different.  I think that is excellent… 
 
Q That is before you get involved, so that would be at the stage before phoning the 
unit, you would share it with someone else?  You would ask a colleague? 
A Yes.   
 
Q What about when you are then writing a report or holding a view?  Would you 
share that?  Would you ask some other colleague to have a look at the report for you? 
A Yes.  Provided that confidentiality is maintained.  Sometimes, I think, in that 
situation you would have to gain permission.  If I wanted to show it to another doctor, 
say, and I was doing an expert report, I would have to get permission.  I do not see that 
would be a problem provided you defined the doctor who was going to look at it. 
 
Q What about insight?  It is suggested that one of the key factors, in terms of looking 
at the question of impairment, is whether you have insight.  If you are a doctor without 
insight, or you cannot learn lessons, then you are going to go out and repeat the same 
mistakes again perhaps in a different context? 
A Obviously, I would answer that as yes.  I think it is for you to judge from what 
you have heard.  This has had a terrible effect on my work.  I think if you do not learn 
from something like this you will never learn from anything.  I think everybody learns 
from their mistakes and everybody makes mistakes.  I make mistakes just like everybody. 
 I think that I have realised a lot as a result of this.  I hope that in the future, and I hope 
since even, since that time that, although I have not been doing child protection work, it 
has an impact on all other work you do.  It is not just on child protection. 
 
Q I was just about to ask you about that.  You went back to work for the Trust in 
February 2002? 
A Yes.   
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Q You continued working as a doctor in the NHS, effectively, until towards the end 
of 2007?  It is almost six years? 
A Yes.   
 
Q In the work that you were doing, obviously, not child protection work, within your 
general paediatric work, were there any concerns expressed that you were making these 
sorts of mistakes, or that you were not demonstrating insight, or learning lessons, or 
anything of that sort? 
A There was not.  Equally, one has to remember that as part of the judgment and the 
Order, if I came across a child who I thought might be being abused then I must not take 
it any further and report that to another paediatrician, which I did.  Then I was to keep out 
of it thereafter, which I did.  I think Mr Tyson agrees, there have been no problems with 
any of this from the reports he has had from the hospital and so on.  With regard to my 
acute general paediatrics work, I have not had any complaints made about it. 
 
Q There is no suggestion that you are a doctor generally lacking in insight or not 
able to learn lessons or are ploughing a lone furrow or doing your own thing since 2000?  
These events occurred in 2000? 
A Yes.  Not of events, no.  No. 
 
Q You said something about you have kept up with what is going on.  If the 
restrictions were off tomorrow the concern might be that you are ring-rusty.  How could 
you go back to doing child protection work because you have had to pass cases over in 
the last number of years?  What would you say in response to that? 
A I think the most important part of child protection is to recognise the possibility; 
that I have not a problem with because I was doing that up until last year.  The 
management side: I have kept in touch with the progress of the Children Act, and so on, 
and the advice given. 
I have also been teaching on child protection because that was allowed by the previous 
Panel.  However, I do not think it would be straight forward to go back to child protection 
work.  I think, as Dr Williams said, I would need support from another senior colleague, 
if that happened.  I am being honest with you that I am not sure that I will go back to 
paediatrics. 
If I did, I would want to do it that say. 
 
Q Have you learned any lessons in that sense in terms of not doing things on your 
own but looking for the support of the profession and other colleagues? 
A Yes.  I think that is in general.  I have not been doing child protection.  In general, 
if I had a case, for instance, that was a difficult case, I would ask my colleagues for help 
rather than, you know, if you have a case of an acutely ill child and you are not sure what 
is wrong then you should go and ask somebody else to help you.  I think I may have done 
that more since than I did before.  I cannot be sure about that because I think I did it 
before as well.  I think I have done it more, been more careful rather than I was. 
 
Q Just one final question on that point.  You talked about looking to professional 
colleagues.  We know, and we have heard now from several witnesses, that there have 
been letters written to journals and there have been motions at the Royal College of Child 
Health and Paediatrics, there have been articles in various places.  The profession seems 
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to have come out in support of you.  What is the effect of that on you? 
A It is very heartening.  It is also worrying because I worry about whether or not 
what I have done has contributed to the fear of paediatricians about child protection.  
There is a definite fear out there.  I have tried to address this by responding to all the 
investigations against me, starting off with the Trust and so on, in a proper way in order 
to try and help deal with the campaign and the media.  I do worry sometimes that having 
been found guilty that was harmful in some way. 
 
Q The injudicious words and the lack of a caveat and the various other criticisms 
that the Panel had that you say you regret and you are remorseful to, is there some 
remorse for the effect on the profession? 
A Yes, I think there is.  Yes. 
 
MISS O’ROURKE:  Thank you.  I have no further questions. 
 
THE CHAIRMAN:  Thank you very much indeed.  Mr Tyson? 
 
MR TYSON:  I wonder if I could have quarter-of-an hour? 
 
THE CHAIRMAN:  Yes.  We will take our break now.  We will return at five-past three. 
 Doctor, I should just remind you that you remain on oath.  You are absolutely free to go 
and get a drink and avail yourself of the facilities.  Please do not discuss the case.  Thank 
you. 
 

(The Panel adjourned for a short time) 
 
THE CHAIRMAN:  Welcome back, everyone.  Mr Tyson? 
 

Cross-examined by MR TYSON 
 
Q Dr Southall, I want to explore with you, if I may, when, in chronological time, 
you learned your lesson and started expressing remorse.  Can I ask you to look at 
document C6, please?  This is a letter dated 11 July to Dr Mok? 
A Yes.   
 
Q I will be corrected if I am wrong but letters in broadly similar form went to Dr 
Davis and Dr Crawford? 
A I do not know.  Presumably, they did. 
 
Q I think that is what we were told. 
A Okay. 
 
Q This was written by your solicitors, presumably, on instructions? 
A I suggested Dr Mok might be a suitable consultant paediatrician to comment on 
these issues, especially as she had been the co-author of the paper on oro-nasal bleeding. 
 
Q It was in conjunction with you that your solicitors instructed, as experts to come 
to this case, Dr Mok, Dr Davis and Dr Crawford? 
A Yes.   
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Q If we look together at the second paragraph of this document we see that: 
 

“Since the adverse finding, David has tirelessly gathered information 
and has produced the enclosed document that he has headed, ‘Leave 
for Appeal Argument of the Appellant’.”   

 
You did prepare such a document?  Did you not? 
A Yes, I did. 
 
Q As I understand it, it went to some over 60 pages? 
A Yes, I think it did. 
 
Q In that document, were you seeking to challenge the findings of fact made by the 
PCC? 
A I was giving my opinion on them, yes.  I was trying to argue them. 
 
Q To argue that the PCC had got it wrong on their findings of fact in this case?  The 
ones that were the subject of contest in August and June 2004? 
A Some of them, yes.  Not all of them; some of them. 
 
Q You could not - the ones that were admitted? 
A No.  I mean some of the ones that I had not admitted, I am talking about, as well 
as per what I agreed today, which was that I accept--- 
 
Q Could you look at C3, page 2, please?  Could I ask you to look at the bottom of 
the page, at number 5? 
A Yes.   
 
Q  

“At the time of meeting Detective Inspector Gardner…” 
 
We see at (a) to (e) on the first page.  Then we get to (g): 
A Yes.   
 
Q There was a finding that you had a theory about the case that you presented as fact 
as underpinned by your own research.  In the “Leave to Appeal” document that you have 
prepared was part of the arguments in there how to overturn the finding on 5(g)? 
A Yes, I think that that is an area that I do find difficult to accept. 
 
Q You prepared this 60 odd page document and it was to deal with arguments as to 
how that finding could be overcome? 
A Arguing about it?  Yes? 
 
Q Providing grounds upon which that head of charge (g) could be contested in an 
Appeal Court? 
A Yes, because I still, as I said earlier, have a major concern about the plausibility, 
as Dr Williams put it, of the situation in the hotel room. 
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Q If we turn to 7(d), which is this time based not on what you told Detective 
Inspector Gardner but what you wrote in your report.  The matter that was found proved 
was that your report was based on a theory that you had about the case, which you 
presented as fact as underpinned by your own research.  Was that a finding of the PCC, 
that in your “Leave to Appeal” document you, again, wished to overturn? 
A Yes, it is. 
 
Q If we turn to 7(e) the finding of fact that your report contained matters, the truth of 
which you could not have known and did not know.  Is that another area in which your 
“Leave to Appeal” argument you wished to attack and contest in any appeal? 
A Some of it, yes.  Not all of it.  As I have said already today, I accept that the 
wording that I used could have been better.  The basic tenet of the worry I had about the 
hotel room incident, I consider that that opinion that I gave was, in my view, appropriate 
to give. 
 
Q We will come on to that.  I note what you say.  I just want to carry on.  It was part 
of the appeal document that you gave dealt with your contention that the descriptions 
given in head of charge 8, that your actions in respect of your report were inappropriate, 
irresponsible, misleading and an abuse of your professional position.  The appeal 
document deals with that finding of the PCC which give grounds and reasons for seeking 
to overturn those findings on appeal? 
A Some of them, yes.  Not all of them.  The exclusions being what I have already 
mentioned when I spoke earlier. 
 
Q Did your appeal document that you prepared seek to challenge the finding of the 
Professional Conduct Committee, that you were guilty of serious professional 
misconduct? 
A Yes.   
 
Q On your behalf, on 11 July, some five weeks ago, you were still relying on that 
document in support of your appearance before the Panel this week?  Were you not? 
A Yes but I have heard a lot of important information that I had not heard before.  
Already in this hearing I have heard three very senior child protection experts who came 
and gave opinions, which I have listened to and I think are really very helpful to me.  I 
have heard things there which I am not going to oppose because I can see that they have 
merit.  I have already outlined them earlier, those which I think are really quite important. 
 
Q The point is that your stance, as of 11 July, is that you wanted to challenge the 
findings of fact of the PCC?  Is that not right? 
A Some of them, yes. 
 
Q Not only did you arm the prospective expert witnesses with that document  
but also – can we turn over the page of C6, please?  You say in the third line of the top 
paragraph: 
 

“Furthermore, we will say that we do not accept the decision of the 
earlier Panel because, as a consequence of information that has 
subsequently come to light, David was entitled to express the very 
firm views that he did.” 
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Your views on 11 July were that you wanted to challenge the findings of the PCC and 
you still maintained that you were entitled to express the very firm views you did? 
A Okay.  In answer, to that, two points:  Firstly, the “Leave of Appeal” argument 
that 
I produced, a lot of that has come from information in the public domain and in medical 
and non-medical journals, which have helped and supported me in – what is the  
word – supported what I did.  Not all of them and only aspects of it.  Clearly, that is 
where this argument was developed from.  With regard to the next point you make, which 
is entitled to express the very firm views that I did, I have already said, and agree, that the 
language I used to express those very firm views was inappropriate.   
 
Q Yes. 
A I am not going behind that.  That is a fact.  They were very firm views because the 
scientific evidence behind them was firm then and has been firmed up more since with 
the exception of the one important point that Dr Hey - that you brought up, which I think 
is really important – on the issue of timing. 
 
Q The broad point I am going to put to you, in fact, I will now directly put to you is 
that the remorse that you now claim and the insight that you now claim are matters, not 
having had a long reflection on these matters but, is, in a sense, a false remorse developed 
since 11 July? 
A I am sorry, I do not accept that.  I think what has happened here is that in the last 
hearing, as you well know, there was no expert advice brought on my behalf to give my 
views for the views of what I had done into the perspective of the profession in this 
country. 
 
Q That is your choice? 
A Hang on.  The reasons behind that, very real reasons, my legal team did their best 
in a situation of a campaign in a political environment, which meant that paediatricians 
were frightened of the whole area of standing up.  In fact, one of the experts that we had 
appointed to help had been reported himself to the GMC during the lead up to the 
hearing, on the front page of a national newspaper saying that he had falsely diagnosed 
the child abuse case.  When I turn up here this time there are, so far, three and, I think, 
another two tomorrow paediatricians that I respect and, in the case of Mr Spicer, an 
expert on child protection that I respect.  They are saying things about what had happened 
into perspective, for the first time for me, somebody who is putting it across in a very 
formal setting an opinion that the wording was injudicious.  I should have contacted the 
Medical Director first.  Having listened to them, it is not a false remorse.  It is a fact that I 
think they have very real and right concerns.  That is why I have said what I have said 
today. 
 
Q You sat here through the legal argument when we went through the contents of 
some of those reports and you noted, doubtless, that Dr Davis, Mr Spicer, Dr Crawford 
and Dr Mok, in their various ways, attempted to go behind the findings of fact of the 
Panel on your behalf? 
A Yes.  I have already said my point of view.  I believe that the major finding of 
fact, which I believe is serious professional misconduct, was disproportionate.  That is my 
view.  It still is.  That does not mean that I was perfect.  In fact, it is clear that there were 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D5/67 

Transcribe UK 
VRS Ltd 

01889 270708 
 

things that I did which I would do differently now and which I have learned about.  To 
hear these three experts already and, I am sure, tomorrow you might hear even more, that 
is the situation we are in.  We are in a position now.  That is where I am coming from, 
now. 
 
Q Is it your case that it is only since hearing these experts that you have, as it were, 
changed your mind about the thrust of the case that you were going to present to this 
Panel? 
A No.  That is not completely true.  The situation is that I felt, after the first PCC 
hearing, that there were aspects of what they were saying which were correct.  The 
language was one of them and the way I had written my reports.  I accepted it then and I 
accept it now.  Having heard three other people saying the same thing is very helpful to 
me because it reinforces that but the central tenet of what happened in the hotel room, the 
major focus of my concerns in the report, I am not going back on that at all except, as I 
have already qualified, with regard to the time issue. 
 
Q Dr Southall, of course, it has never been an issue between us about your right to 
raise those concerns in the appropriate way?  Has it?  It has never been challenged that 
you were not entitled to raise those concerns in the first place? 
A Yes, I think that is very fair.  You have made that point to the witnesses.  I accept 
that.  My own point on that was that when Mr Clark first complained to the General 
Medical Council it was on the basis of me contacting the police child protection.  His 
complaint was simply that I should not have done it.  In that situation I think the General 
Medical Council should have gone back to Mr Clark and said, actually, under the 
Children Act he had a duty to do that.  That would have been the end of the investigation. 
 That is a point that I still maintain is a situation.  Thereafter, that is a completely different 
issue. 
 
Q Just dealing with that for the moment, of course, as the General Medical Council 
were entitled to do, they took expert advice on the situation and received the advice that 
they did together with the report of Professor David, which was disclosed to you? 
A Yes.  That is where I have another problem.  The expert that they took advice 
from was so tied up with the original child protection case and had been in conflict with 
me over that that I could not understand how the General Medical Council could have an 
independent view from Professor David on my actions.  If the General Medical Council 
had sought the advice of a paediatrician involved in child protection, who had, say, like – 
I do not 
know – one of the three we have seen perhaps, or somebody else of their choice, and he 
or she had come up with matters that the General Medical Council had taken forward; 
that would have been different. 
 
Q The fact remains that everyone knew of Professor David’s number of hats that he 
as wearing – if I can put it this way – and the fact that he was able to give evidence – I 
will rephrase that - he was never challenged for lack of impartiality and was never 
challenged that he should not be there at all?  That is right, is it not? 
A It is correct. 
 
Q Thank you.  The problem the GMC face in hearing your evidence just now is that 
you have instructed experts based, in terms, on your “Appeal” document which attacks, 
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as you have readily conceded jut now, the findings of fact of the PCC and the finding of 
serious professional misconduct?  You have also instructed these experts that you do not 
accept the decision of the earlier Panel.  The experts came along on your behalf and have 
supported you in seeking to undermine and challenge the findings of fact of the PCC?  Do 
you understand that, in light of that, in light of what they say in their reports about the 
findings of fact, it is quite difficult for the GMC to understand this complete bold farce 
that we heard this afternoon? 
A Okay.  First of all, I thought Miss O’Rourke had made it clear that this document, 
as soon as she realised it had gone to them, she contacted them, or somebody contacted 
them, to say that they did not want this to be looked at and that they were to disregard it 
and look at other matters.  That is the first point. 
 
Q The point I put in contradiction to that is that these people, these experts, on the 
11th were provided that, as it were, as evidence and to help as to where you personally 
were coming from? 
A Okay, yes.  Fair enough. 
 
Q Whether they describe it or not, they knew where you were coming from? 
A Yes, okay.  I am trying to explain why I felt that it is not all of the PCC’s finding 
but parts of it that I am having a problem with.  I cannot say I am not having a problem 
with it because I do. 
 
Q Let us explore that.  Are you still having problems with the PCC’s findings that 
they found in head of charge 5(g), that you had a theory about the case that you presented 
as a fact underpinned by your own research when you went to see Detective Inspector 
Gardner?  Is that something which you still have a problem about? 
A I am sorry.  Which one is that?  Is that (d)?  I just want to get the wording right. 
 
Q It is head of charge 5, in relation to what you said to Detective Inspector 
Gardener, and (g), that you: 
 

“Had a theory about the case, as set out in head 4 above, that you 
presented as fact as underpinned by your own research.” 

 
To use your own words, do you still have a problem about that finding? 
A Yes.  I think that it was my duty, having an opinion as I did, based on my 
knowledge of the world literature and my research and so on, that I should have been 
allowed and, in fact, encouraged to share this with a police officer, in this situation, 
because it was right that I put it to him.  The fact it is a theory is fine because that is how 
all informants pass on information to people in authority who are protecting children. 
 
Q The problem is it is the not having the theory.  Of course, one can go and see a 
police officer with a theory.  The gravamen of the charge is that you had a theory that you 
presented as fact. 
A I presented my opinion to him as I saw it based on the evidence.  The evidence 
that I put together came, at that time, only from the television programme, quite rightly, 
and also from discussions with Professors Meadow and Green.  I still think that it was 
right for me to produce, in honest opinion, what I felt and considered on my knowledge 
and experience, how I felt, to a police officer involved in the child protection process. 
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Q You were presenting your theory as fact?  That is what was found against you.  I 
need not go into it - but I might have to - as to the difficulties about your theory in fact, 
but I just do not seek to go behind head of charge 5(g).  You are telling the Panel, as I 
understand it, that you still have problems with the finding of the Panel at head of charge 
5(g)?  Professor, I want to be fair to you. 
A Yes, absolutely.  I am not denying that I have a problem. 
 
MISS O’ROURKE:  Sir, can I make it clear – and I do so so that we do not waste any  
time – if there was an appeal open to Dr Southall today, he would be taking it.  He does 
not accept a number of the findings of fact of the Panel but he certainly does not accept 
the finding of serious professional misconduct.  I will be addressing you on that in due 
course, as I have promised, using words of Lord Justice Auld as to what the finding is.  
Sir, that does not change what he said.  The matters I have asked him about are matters 
about which he is remorseful.  We make no bones about it:  If there was an appeal, he 
would be taking it.  He does not have to accept the finding himself.  He has to accept it 
for the purposes of these proceedings.  You have said that in a review you do not go 
behind it and your Legal Assessor--- 
 
MR TYSON:  Do we need a speech in the middle of my cross-examination? 
 
MISS O’ROURKE:  Sir, I am sorry.  We have accepted that I put to you the argument on 
Rule 22(c).  I have said that you will probably find it unwise and you probably will not go 
there and your Legal Assessor was giving you that advice.  This is no different to the 
position, as Dr Williams said, of Sally Clark saying, “I do not accept the finding”. 
 
MR TYSON: Sir, if my learned friend is unhappy about the line of my cross-examination 
she has got an appropriate time to say it but it is not in the middle of my cross-
examination. 
 
MISS O’ROURKE:  Sir, can I do this in the interests of saving us all time?  The position 
is that he does not accept the findings.  He has said it now four or five times.  He said that 
there are things I do and there are things I do not.  He made it clear what he is sorry for 
and that is the extent of it.  My learned friend continuing to press him and saying we are 
now going to go to the findings of fact; you cannot go behind them.  As a matter of law, I 
stand up and accept, as his lawyer, that he cannot go behind them.  That is not the issue.  
I, therefore, am objecting to this line of questioning.  I am saying that I do not see where 
it takes us.  He does not like it.  He would like to appeal the decision.  He cannot.  We are 
where we are.  Let us move on with matters about which he said he was remorseful and 
see if he can examine on that. 
 
THE CHAIRMAN:  Mr Tyson, you are right that there is a time and a place and 
interrupting Counsel during cross-examination is something that we should avoid 
whenever we can.  We understand what is motivating Miss O’Rourke.  She is, she says, 
seeking to avoid a wastage of time, which is a commodity which we know we are all 
short.  Miss O’Rourke, we are grateful for that.  Mr Tyson, you will please continue with 
your cross-examination, moving it along, if you will. 
 
MR TYSON:  Again, at head of charge 7 (d), which relates to the matters in your report, 
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where there was a finding by the PCC that it was: 
 

“…based on a theory that you had about the case that you presented 
as fact as underpinned by your own research.” 

 
Again, you have a problem with that? 
A Yes, I do. 
 
Q You have a problem still with head of charge 7(e) which says: 
 

“Your report declared that its contents were true and may be used in 
a court of law whereas it contained matters the truth of which you 
could not have known or did not know.” 

 
Do you still have a problem with that finding? 
A Some of it; not all of it.  I accept some of it.  In relation to--- 
 
Q What do accept about it? 
A In relation to the strength of the wording in my report. 
 
Q Head of charge 7(e) does not say anything about the strength of the wording?  
Head of charge 7(e) says that your report declared that its contents were true and may be 
used in a court of law whereas it contained matters the truth of which you could not know 
and did not know? 
A What I was trying to say in the statement of truth was that what I had said was, to 
the best of my ability, the truth.  I hope it was the whole truth.  I did not hold back either 
way.  The wording could have been better.  In fact, probably, I should not have used the 
statement of truth at the end because it was not necessary or appropriate given that this 
was an agenda, a points of concern agenda.  There are aspects of that point that I concede 
that it is a complicated point but the tenet, the main part of it, I think that I will not accept 
that I did not tell the truth in that report.  I think I did tell the truth. 
 
Q Again, that is not the point, about whether you were being dishonest or not.  
Doctor, the point is that the report contained matters the truth of which you could not 
know, you could not have known?  That was the allegation against you which was found 
proved? 
A No report I have ever written has all the information available to me, or anybody, 
when they write it.  It is just not possible in this field.  This could be levelled at almost 
every report, that it contains matters of which you could not have known or did not know. 
 That would apply to almost everything.  I think it was targeted down on certain aspects 
which were made worse by the injudicious use of language. 
 
Q I am going to keep going on about this.  The problem was that there were 
assertions of fact in that report, matters of fact, that you could not have known or did not 
know?  Were there not? 
A I think the word “fact” is the problem here.  I think we have got to distinguish 
between opinion and fact.  I know lawyers use facts in a different way.  I think the 
General Medical Council uses the word “fact” quite a lot.  I think, in my case, there are 
matters of opinion there, which are different, there are matters of fact there but I do not 
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think any of them were untrue. 
 
MR TYSON:  I can see that you do not understand head of charge 7(e) but we will go on. 
 
THE CHAIRMAN:  Mr Tyson, it might help the witness – it would certainly help me – if 
you would give an example or two of matters, the truth of which the witness could not 
have known or did not know that were contained in there. 
 
MR TYSON:  I am seeking loyally not to go behind the findings.   
 
THE CHAIRMAN:  It is merely to understand what the question--- 
 
MR TYSON:  Therefore, can I ask the Panel to look at this particular document, which is 
the report? 
 
MISS O’ROURKE:  I am sorry.  Which document?  We are having documents that I have 
not been shown. 
 
MR TYSON:  The medical report. 
 
MISS O’ROURKE:  Which medical report? 
 
MR TYSON:  Produced by your client. 
 
THE CHAIRMAN:  What I was really asking for was an example--- 
 
MR TYSON:  You asked for examples and I will give you one from the report. 
 
THE CHAIRMAN:  Very well.  It is a question of whether you need to have the report 
for you to do that.  If copies are already available? 
 
MR TYSON:  They are. 
 
THE CHAIRMAN:  Miss O’Rourke should see that first of all. 
 
MISS O’ROURKE:  I have not seen it in this form. 
 
THE CHAIRMAN:  Ladies and gentlemen, we will mark that C10.  (Same handed to the 
Panel). 
 
MR TYSON:  We see C10 and we see that it is what you noted from the programme? 
A Yes.   
 
Q We see how it is titled.  You give your name as Professor David Southall and that 
it was signed by you in the way of a medical report and in the way of a medical report 
you outline the history as seen from the programme? 
A Yes.   
 
Q You make some comments on what you had recorded from the programme by 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D5/72 

Transcribe UK 
VRS Ltd 

01889 270708 
 

reference to the attached publication in “Paediatrics”? 
A Yes.   
 
Q You then deal with other issues.  For instance, one thing that you did not learn 
from the programme was, on the second and third page, under “Comments”:  at number  
5 - whether the blood in Christopher’s lungs after death was fresh or otherwise? 
A I obtained information in this from a number of sources.  The information in this 
list comes from all the various meetings and discussions I had had.  I was particularly 
interested in the blood, obviously, and I had asked a number of people about it, including 
Professor Green and so on, as an example. 
 
Q It did not come from the programme?  Did it? 
A No.  No. 
 
MISS O’ROURKE:  Sir, I hesitate to interrupt.  I thought what we were about to have 
was an example of something that fell from 7(e), in other words a statement that he had 
made of fact that he could not know to be true.  Is that the example that we are being 
given?  I am not clear where we are going now.  We are not having a reading of the 
report?  Are we?  I know what you say about interrupting cross-examination but I am 
seriously struggling to understand what is this cross-examination.  Mr Tyson has made 
the point we are not going behind the findings of fact and challenged him.   This doctor 
has said that he does not accept some of them.  He is now saying that you do not 
understand 7(e).  Let us have the example of where it is he has got it wrong. 
 
MR TYSON:  One of the matters the truth of which you did not know and could not have 
known was whether the blood in Christopher’s lungs was fresh or otherwise? 
A I had spoken to a number of people about this but particularly Professor Green 
who was a Professor of forensic pathology involved in the case.  He told me about this.  
The one thing I could have done – and I will accept this – is that I could have referenced 
it to each of these points, where I had got them from, whether I had got them from the 
strategy planning meeting, whether I got them from Professor Green.  I accept that.  I 
have already said that I will be far more careful about linking information in a report to 
where it has come from.  These are facts that I had that I knew of as a result of 
discussions and meetings.  It is true, anyway?  You know that to be true?  Is it not?  
Subsequent examination of the criminal trial transcripts shows that that particular issue is 
completely true.  It is completely correct. 
 
MR TYSON:  I will deal with the Chairman’s question in my closing submissions. 
 
MISS O’ROURKE:  Sir, I am sorry.  That is not good enough.  He cannot deal with it in 
his closing submissions because how is it that it is going to be put to this witness? 
 
THE CHAIRMAN:  Miss O’Rourke, I invited Mr Tyson to give an example.  He has 
given an example and we have heard what the doctor has to say about that example.  I do 
not see that there is anything that you need to be objecting about. 
 
MISS O’ROURKE:  Sir, can I just ask for a point of clarification because this is the 
Council’s case?  Is Mr Tyson saying that the statement of fresh blood in Christopher’s 
lungs is an untrue statement?  If he is asked to give an example of something that--- 
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THE CHAIRMAN:  Miss O’Rourke, what Counsel was invited to do was to give an 
example of an instance where there was something in the report of which the doctor was 
not able, or could not have known the truth or otherwise of. 
 
MISS O’ROURKE:  Correct. 
 
THE CHAIRMAN:  The example that was given was this question of the blood.  The 
doctor has said that as a matter of fact--- 
 
MISS O’ROURKE:  Sir, I see.  Thank you. 
 
THE CHAIRMAN:  I do not think there is a need for an objection from you.  As Mr 
Tyson said, if he wants to talk further on the issue he can do that at a later stage. 
 
MISS O’ROURKE:  Sir, I accept that.  Can I just put the marker down that if he chooses 
to take that course it cannot then be put to the witness?  That has consequences and I will 
respond accordingly.  Secondly, it may be my fault – I misunderstood – I thought he was 
now putting things that were said to be untrue and therefore the doctor had got wrong.  
That is why I asked that question.   
 
THE CHAIRMAN:  I think it is a straightforward case of the question asked and 
answered.  We will move on.  Thank you. 
 
MR TYSON:  For instance, the fact that you talk about and mentioned the petechial 
haemorrhages, which you do if we can see… 
 
THE CHAIRMAN:  At “Other issues”. 
 
MR TYSON:   …at “Other Issues”.  You learnt that from a telephone call?  Did you not? 
A Yes.  Professor Meadow in this case. 
 
Q Whether you learn something from a telephone call does not establish the truth of 
whether or not there were petechial haemorrhages?  Does it not? 
A Professor Meadow was one of the main witnesses in the criminal trial.  He and I 
discussed this one because it is relevant to my work in the covert video surveillance work 
and he and I discussed it.  I have no reason to disbelieve what he told me.  He was there.  
He was party to the proceedings . 
 
Q The point I make to you is this:  That if you watch the television programme and 
make a few telephone calls to people, that does not establish the truth or not of whether 
these matters were true?  Do they? 
A I know what you are really trying to say is that it would have been better to have 
seen the original post-mortem reports? 
 
Q Correct. 
A I accept that it would have been.  In fact, at the strategy planning meeting I asked 
for this; if I could have these reports to deal with issues around the bleeding incident.  It 
was agreed when I left the strategy planning meeting that they would seek leave from the 
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Court to obtain that material for me.  That was when I left.  Subsequently, it was made 
clear to me that that would not be the case.  I only found out much, much later that 
Professor David had persuaded the solicitor that that was not appropriate to apply for that 
information.  I am pretty sure – I am not certain – that I discussed this with him when we 
had our meeting with Professor David as well I am talking about now. 
 
Q It is right that when you saw Detective Inspector Gardner you indicated to him 
that you were not aware of the full facts?  Is it not? 
A At that stage the facts that I had – I do not like facts – the information I had came 
from the television programme, some of which was Mr Clark actually speaking to the 
camera, and that is highlighted in italics in my report.  I think that is very important 
information because it is almost like a history taking except I am not asking the questions. 
 It is actually in his own words.  This is not a reporter saying Mr Clark said, “X” and “Y” 
because you know very well that that is potentially interfered with.  This is Mr Clark 
saying that.  There was that information.  Then I had discussions with Professors Green 
and Meadow and then I met with the Detective Inspector.  Subsequently, I met with the 
social worker, the guardian and with Professor David.  There is a whole pathway of 
information gathering. 
 
Q When you spoke to Detective Inspector Gardner you said, in order to assist 
further, that you would need to know exactly how Christopher had suffered?  Did you 
not? 
A I cannot remember.  I just cannot remember.  I have not got that in front of me.  I 
know he made notes of that meeting. 
 
Q You said that you needed to know about the difficulty or otherwise in breathing? 
A Again, I cannot remember the details of that.  I have not got it in front of me so I 
do not want to comment.  If you are reading something from his notes, fair enough.  I 
cannot remember. 
 
MR TYSON:  Perhaps I can remind you by looking at the transcript of the conversation 
you had with DI Gardner, which is at day 1, page 29.  I can give you the whole transcript 
or I can pull it out? 
 
THE CHAIRMAN:  This is a transcript of the conversation which the doctor had or a 
transcript of the hearing in which the conversation was referred to?  There is an important 
distinction. 
 
MR TYSON:  It is a transcript of my opening during the course of which I verbatim read 
out the attendance note of the Detective Inspector. 
 
THE CHAIRMAN:  Thank you.  That is very helpful. 
 
MR TYSON:  Sir, I am in your hands.  I can produce the whole transcript of day 1.  I read 
everything into the record.  It sets out exactly what this witness said to the Detective 
Inspector.  I can pull out the--- 
 
THE CHAIRMAN:  It is probably not necessary at this moment now that we understand 
the provenance of what you are going to put to the doctor.  If you put it to him, he now 
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understands the provenance of it and he will comment as he sees fit. 
 
MR TYSON:  I am grateful.  I did not lay a sufficient trail.  It is right that you had this 
meeting with Detective Inspector Gardner and he produced a note?  Is it not? 
A He did, yes. 
 
Q It is also right that in the course of the hearing you and I went through the 
contents of the note.  Indeed, you went through the contents of the note with leading 
Counsel for you.  The only quibble you had – if I can put it this way – was that he could 
not recall you challenging the alibi? 
A Yes, I remember that. 
 
Q That was the only quibble but otherwise you accepted the contents of the note? 
A Yes.  Yes, I did.  Yes. 
 
Q Having laid that trail, can I just read out that passage: 
 

“However, Dr Southall was not aware of the full facts and did state 
that he would need to know exactly how Christopher had suffered, 
difficulty in breathing, amount of blood, necessity to resuscitate, 
visual observations and what records were made.” 

A That is correct. 
 
Q Do you accept that that was the information that you were seeking in order to 
assist you in coming to a conclusion about the case? 
A Yes.  I indicated to him that those are the sorts of pieces of information, if they 
had actually been kept.  Unfortunately, with regard to the incidents in the hotel room, 
because the child did not go to hospital or no doctor was involved, there were no records 
kept actually of the details of the kind that were raised in that discussion. 
 
Q You did not know that at the time because at that time all you knew was what you 
had learned from the television programme? 
A Yes.  Yes.  Sure.  Later I learned a lot more, in particular, from Professor David.  
He had interviewed the father about the nose bleed and he gave me a full run down on the 
quantity of blood and this kind of thing that he described. 
 
Q By the time you saw Professor David you had already written your report, setting 
out the certainty of your views? 
A The near certainty; not the certainty.  I still accept the wording was injudicious 
but I did not say “certain”.  I said “almost certain” – I think was the phrase.  I would have 
to just check it on here actually.  Can I just check that? 
 
Q “Remain convinced” is quite high?  Is it not?  It is on the last page just above your 
signature. 
A I am just looking. 
 
Q It is three paragraphs up. 
A  

“I remain convinced that the third child in this family is unsafe…” 
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Actually, I do not have a problem with that wording.  I am still trying to find the “almost 
certain”.  I just cannot see it. 
 
Q It was “In conclusion”: 
 

“I was stunned when watching this television programme…” 
A Here it is.  I have got it now. 
 

“…since it appeared extremely likely if not certain to me…” 
 
It is extremely likely if not certain.  It is injudicious use of words.  I have already said it 
and I will repeat it.  It was too strong. 
 
Q You went on to firm up on that, which we can see on the document that we do 
have in C4 and that is at C5, which is the e-mail exchange?  Did you? 
A Yes.  That was after meeting with Professor David. 
 
Q Yes.  You met him and I think the conversation was for about four hours or so 
was the evidence? 
A About that.  Yes.  I cannot remember exactly but it was a long one.  It was a long 
time. 
 
Q Just looking at the e-mail from Tim David to you, which we see at 66 “D” – do 
you see that? 
A Got it.  Yes. 
 
Q The last paragraph: 
 

“My guess is that you did not insert a caveat like this simply 
because you were in a hurry to send it off, but of course it is 
possible that you take a much stronger view.  I want to make sure 
that I fairly and accurately represent your opinions, and hence this 
email.” 

 
Pausing there a moment.  You knew that the contents of your discussions with Professor 
David were going to be reported back to the Family Court? 
A I have to say I was naïve at this point in time.  What happened was he rang me up 
first and asked me how strongly I was concerned, you know, what was the strength of my 
view and I told him over the telephone.  He said, “Look, I do not want to misrepresent 
this I am going to e-mail you and ask you to respond in the e-mail”.  I did question it, I 
have to say, because I had already given my view and I did not know where this was 
going but I agreed and he sent it and I sent a reply, as you have seen here. 
 
MR TYSON:  Yes, but where is the set up? 
 
MISS O’ROURKE:  Let him finish. 
A Sorry.  I naively thought that this was information that he was going to use to 
present my case in his addendum report to the Court.  I was not expecting him to put in 
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this e-mail communication and I would never risk it again.  I think this is a lesson on e-
mails that  
e-mails are like a telephone conversation.  They are much more potentially open to you 
writing things down quickly, as if you were talking, and I have learned enormously from 
this that this is dangerous.  Nevertheless, he makes the point, and I accept it, that every 
conversation or communication in child protection should be disclosable.  The only thing 
is he did not tell me he was going to disclose it at any stage.  If he had have done I would 
have been far more careful.  That is all I can say.  I do agree and accept that he had the 
right to submit it.  It is just a shame that he did not ask me first.  I accept it. 
 
MR TYSON:  You knew that it was a term that you were going to talk to him and that 
was part of the Court…? 
A Yes.  Yes. 
 
Q You knew that he had to report back to the Court on your points of concern and 
the discussion? 
A As you know, I expected that meeting to be with a solicitor for the child.  The 
request I had in my instructions was that I would be there with the solicitor chairing the 
meeting and the two of us using, as an agenda, my report and that then minutes would be 
produced and then Professor David would put his addendum report into the Family Court. 
 None of that actually happened because Professor David persuaded them that that was 
not an appropriate way forward, which they all accepted.  I went along to a meeting on 
my own with him.  I still believe though that he was going to produce an addendum 
report, which perhaps he would share with me to check he had got it right first and then 
put it in. 
 
Q You were, at all times, free not to agree on those terms of engagement, saying that 
I am not going to turn up with Tim David by myself?  Were you not?  I want the original 
agreement?  You could have said that? 
A Absolutely right. 
 
Q Or, you could have responded to this e-mail and said that this is getting a bit 
tricky here.  I think I need some more materials? 
A I completely agree with you.  I think if I had have put in the retrospectoscope I 
should have objected to that change in protocol because the protocol had been agreed by 
the Family Court and it was a very good way of doing it because there were safeguards in 
that system.  The problem with Professor David was that he already had his view and his 
view was that the child was safe.  Therefore, he was being asked almost to change his 
mind with my view.  Whereas, if the solicitor had been leading the discussion he would 
not have had an entrenched view – not entrenched.  That is the wrong.  I do not want to 
use that word – he would not have had the view.  He would have been looking at it from 
both sides and looking at my view and Professor David’s. 
 
Q Dr Southall--- 
A You are absolutely right.  I should not have acceded to that and that is another 
thing that I really do regret.  I should have insisted on the original plan.  I am sorry to 
keep you waiting. 
 
Q Look at page 66 “D”: 
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“I want to make sure that I fairly and accurately represent your 
opinions, and hence this email.” 

A Yes. 
 
Q It is an open… 
A Yes. 
 
Q You could have said, “I have got no opinion” or you could have said, “I think I 
ought to put a caveat in” or “I have got nothing further to say”?  You were under no 
pressure?  You were not demanded.  All Professor David was asking was that he wanted 
to make sure that he fairly and accurately represented your opinion.  That is what you 
`were asked.  You had a number of options.  The option you chose was to pres the nuclear 
button? 
A I do not know that it is a nuclear button.  It is a bit higher than the level in my 
original report but I accept that it was inappropriate to do it.  I have accepted that.  I 
accept it again. 
 
Q What you say – if we can pick it up at the bottom of page 66 at “H”, which starts 
with “Dear Tim”: 
 

“I had thought through the issue of whether there might be other 
evidence not seen/heard by me which makes it impossible or very 
unlikely that Mr Clark killed the two children.  I should say and 
should have put into my report that I had undertaken a number of 
discussions with people involved with the case after seeing the 
video:  namely, Mr Gardner, the guardian and the senior social 
worker…” 

 
Dr Southall, that was misleading?  Was it not?  You did not say that I have also spoken 
about this matter to Professor Meadow and Professor Green? 
A Yes, that is correct.  It was wrong.  I should have put those two names in but I had 
been specifically asked by Professor Green not to do so.  He had had previous difficulties 
with Professor David during the criminal trial.  I was also worried about putting Professor 
Meadow and Professor Green into any difficulties by having discussions with me over 
something that was in the criminal court arena.  I know now that, actually, I did not need 
to have those concerns.  Nevertheless, you are right, I should have put those others down 
in that letter.  I accept that.  I accepted that at the original PCC, as you know. 
 
Q To read on: 
 

“…namely, Mr Gardner, the guardian and the senior social worker 
and had asked questions relating to other possible but extremely 
unlikely mechanisms for the bleeding and scenarios which would 
enable rejection of my opinion.  I received negative answers to these 
questions.  These were, in particular, whether any disease had been 
present in the first baby that might have caused the death that was 
not reported on the television programme.  Also, any other 
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information relating to the case that made Mr Clark’s involvement 
impossible.   

 
You only have one small reservation? 
A That is a caveat. 
 
Q Yes.  Small reservation? 
A It is small.  I use the word “smallest” because I did not believe that it was likely to 
be the case. 
 
Q Let us read on. 
A I am sorry.  I have not finished.  Is it all right if I…? 
 
Q Yes, carry on. 
A Nevertheless, it is an important one because it raises the possibility that there was 
some kind of knowledgeable involvement of the two parents of what was happening here. 
 It is not phrased very well, actually.  I think it could have been much more clearly put by 
me.  It does include some of the concerns about the issue of timing.  It is not clear.  I 
accept it is not clear.  It is a small caveat. 
 
Q It is such a small caveat.  Let us see how you deal with it: 
 

“My only smallest reservation relates to an extremely unlikely 
prospect that both parents are implicated in the deaths.  I have never 
seen this and, therefore, rejected it.”   

A Yes. 
 
Q You gave yourself a small reservation and then you rejected it? 
A Yes, that is correct. 
 
Q  

“Thus, there can, in my opinion and beyond reasonable doubt, be no 
explanation for the apparent life threatening event suffered by the 
first baby which would account for the bleeding other than that the 
person with the baby at the time caused the bleeding through the 
process of intentional suffocation.  The subsequent unexplained 
deaths of the babies with other injuries makes it likely beyond 
reasonable doubt that Mr Clark was responsible.” 

 
Do you accept that having in your report, under “In Conclusion”, said that it was 
extremely likely if not certain, you firmed up your views to say that it was likely beyond 
reasonable doubt? 
A Yes, partly.  After writing the report I had had a long discussion with Professor 
David during which there had been major discussions about the other possibilities here, 
including the timing one.  In fact, you know from the PCC hearing that Professor David 
was absolutely totally in line with my view, that he expressed it, that intentional 
suffocation and bleeding are simultaneous.  He actually said that in the hearing.  He 
agreed with it. 
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Q I thought you told us earlier that it was a one way discussion and that, as it were, 
you did the talking and he noted down?  He did not contradict you or do anything? 
A Which meeting is this? 
 
Q The meeting with Professor David? 
A No.  No.  No.  In the meeting with Professor David there was a frank exchange 
between us.  I was asking him questions about could it have been this?  What do you 
think about idiopathic pulmonary haemosiderosis, which is one of the diagnoses he had 
raised?  I asked him all manner of questions and he replied openly to them.  He did not 
hold back.  He was totally open and straight with me, which I thought was really good, 
and that is why when he asked me this I had no reason to hold back in my view.  I gave 
him exactly how I thought. 
 
Q Yes.  That it was likely beyond reasonable doubt that Mr Clark was responsible? 
A Yes.  As I have already said, these words are inappropriate in this context because 
it ended up in front of the Family Court. 
 
Q Just for completeness, would you go to “F”?  That is the end of your e-mail? 
A Yes.   
 
Q  

“I am not used to giving opinions without all of the evidence being 
made available and [I] feel vulnerable over my report.  However, 
based on what I saw in that video alone and my discussions with the 
police officer, social worker and guardian, I remain of the view that 
other explanations cannot hold.”   

 
You set your stall out there that you were relying on four things: the video, the police 
officer, the social worker and the guardian and you remained of the view that other 
explanations cannot hold? 
A Yes.  Principally, there I was talking about the hotel incident although it does not 
make it explicitly clear.  That is what I was really discussing. 
 
Q You were talking about the whole of your contention up until and including the 
fact that without knowing any of the facts about Mr Clark’s attendance at an office party 
that day that it was likely beyond reasonable doubt that he was responsible for killing his 
two children? 
A When I went to see Mr Gardner, or when he came to see me, one of the most 
important issues I wanted to clear up with him was, “Could I have this all wrong?”  
Surely, the police had checked that alibi and if Mr Clark was at that party he could not 
have killed that baby.  Therefore, something was very wrong with all the evidence base 
that I had in my mind about intentional suffocation, bleeding, and so on.  When I met 
with Mr Gardner he made it clear that the alibi had come only from Mrs Clark and had 
not been checked with third parties. 
 
Q You remember that was put to DI Gardner… 
A I do. 
 
Q …by your Counsel? 
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A Yes.   
 
Q She rejected that? 
A No, he did not.  He was very careful with his wording.  It was not a rejection, I 
think. 
 
Q Let us see how it was put.  Sir, apologies.  Sir, I will not waste the Panel’s time.  I 
will move on.  The position is, as a matter of fact, that you were asked an open question 
by Professor David as to what your case really was?  Is it not?  It was possible that you 
took a much stronger view and you did take a much stronger view?   
A That is what he wanted to ask me.  He wanted to ask me, or he did ask me, in his 
e-mail and on the telephone that how strong is your view because I want to make sure that 
I represented fairly and squarely to this Family Court?  I want to know how strong your 
views are?  That is what he was after.  Therefore, I put to him how strong my views were 
in my honest opinion.  However, I accept the language I used was wrong.  I felt very 
strongly and I said so.  That is what he wanted to know from me.  That is what he was 
really after, how strong was it?  That is what he asked me. 
 
Q You said in your evidence at the PCC last time that as you did feel stronger and 
you did not want to weaken your case – to use your words – that you accepted the 
opportunity not to put a caveat in because, in fact, your views were stronger? 
A Yes.  Fine.  I have accepted that having heard Professor David, having raised with 
him so many other issues, I put to him, in strong terms, my opinion.  I have already said 
that that was a mistake on my part because actually that meant that my opinion was 
denigrated and, therefore, was less effective and I basically damaged what I was trying to 
achieve. 
 
Q That is what you have told us today, certainly? 
A Well… 
 
Q My query to you is, is it only in the last week or, indeed, the last two days that you 
have come to the conclusion that that was a mistake? 
A No.  No.  From the outset and the result of the PCC hearing I have had the view 
that I let down Mrs Clark.  I have told you.  I have said it already today.  I let her down 
because I did not act in as professional a way as I should have done with regard to those 
remarks.  I accept it.  I apologise unreservedly about that. 
 
Q I have to suggest to you, and do suggest, that what you are telling us now about 
insight and accept the comments and remorse are all a charade for this hearing?  Do you 
understand that? 
A I do understand.  Yes.  I understand what you are saying. 
 
Q My final question to you is this:  Is it still your view that Mr Clark killed these 
two children? 
A I am very worried indeed about answering that question in this forum.  I do not 
think it is the place to answer it.  I answered it last time, at your request, and I regret it.  It 
is not the place to be discussing those sort of issues because we do not have in front of us 
all the evidence and information on which to make such a comment.  Therefore, I am not 
going to answer it, if that is okay with the Panel.  I do not want to answer that question. 
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THE CHAIRMAN:  Certainly, the Panel cannot make you answer a question.  It will 
make of your response or none response as always. 
A Sure.  I understand.  I do not feel it is right for me to make an answer to that 
question in this situation.  It is not the place. 
 
MR TYSON:  It may help the Panel deal with the question of insight and learning 
lessons. If you do not want to answer it--- 
A I am sorry.  I do not think it is right.  I am sorry. 
 
MR TYSON:  I have no further questions. 
 
THE CHAIRMAN:  Mr Tyson, thank you.  Miss O’Rourke? 
 

Re-examined by MISS O’ROURKE 
 
Q Sir, I have only got one in re-examination.  It would be on that last point.  You do 
not want to answer it in that format.  Can I perhaps put it in this way:  If you were re-
writing your points of concern report today based on your medical knowledge and 
whatever and you were instructed in the same way in the case, what would you change?  
You have told us the injudicious language; you have told us the caveat; you have told us 
the topping and tailing it.  Would you change anything?  You told us about the almost 
certainty, beyond reasonable doubt point.  You have already told us you would add in 
reference to the Ed Hey paper and that you would put that in as discussion.  Would you 
still be saying that you were concerned about the hotel incident?  Would you still be 
saying they should be investigating Stephen Clark’s alibi, which you do in this report.  I 
think we see, at the back of C10, you say that every event subsequent to that in the hotel 
should be re-examined, the remaining film be looked at and that the police should be 
rechecking his alibi.  Would you still be saying all of those things? 
A I take out the injudicious language point.  I would stop at the incident. 
 
Q You would not deal with Harry? 
A No.  I would not deal with the deaths.  I think it is for whoever is receiving it.  I 
would have made it and I would make it now.  I would make the same as I did then, and I 
still hold, with the Hey proviso, my views on the incident in the hotel.  Then I would 
leave it at that because I think it is then entirely up to the other authorities receiving it to 
look at the issue of deaths because that is a separate step.  I know why I did it but I think 
with a retrospectoscope and now, looking at this, I think it would be better to leave out 
that point and keep away from it.  It is not necessary because the real point was the hotel 
incident, which is what I had all of the expertise on to deal with. 
 
MISS O’ROURKE:  Thank you.  I have no further questions. 
 
THE CHAIRMAN:  Miss O’Rourke, thank you very much.  Doctor, as you know, this is 
the point where if any of the Panel members have questions for you they will put them.  I 
look to see if there are any such questions.  No, thank you.  Also, I have no questions.  
Thank you very much indeed.  That concludes your testimony.  You can return to your 
seat beside your Counsel. 
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MISS O’ROURKE:  Sir, I think that is probably us finished for the day.  Although I have, 
under Rule 22(d), some further submissions to make, I would prefer to do it when I have 
finished my evidence.  As you know, my next two witnesses are Dr Mok and Dr 
Crawford.  Dr Mok is due, hopefully, for nine o’clock in the morning.  She is on a flight 
from Edinburgh, due in at 8.20.  Of course, that is subject to the vagaries of the weather 
in Edinburgh and the weather in Manchester, which I understand is predicted for not good 
tomorrow, and what time she might arrive here.  The hope is that she is here for nine 
o’clock.  Dr Crawford is due for 11.00. 
 
THE CHAIRMAN:  Very well.  An early break will certainly give us all an opportunity 
to reflect on what we have heard today and take stock of that and we will meet again 
tomorrow morning at nine o’clock, as we had previously agreed. 
 

(The Panel adjourned until 09.00 a.m.  
on Saturday, 16 August 2008) 
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THE CHAIRMAN:  Good morning, everybody.   
 
MISS O’ROURKE:  Sir, I call Dr Mok.   
 

JACQUELINE YEK-QUIN MOK, affirmed  
Examined by MISS O’ROURKE  

 
Q Dr Mok, can you give the Panel your full names, please?   
A It is Jacqueline Yek-Quin Mok.   
 
Q And your professional address?   
A It is the Department of Community Child Health, Royal Hospital for Sick 
Children in Edinburgh.   
 
Q I think you produced a CV which was attached to your report, your report being 
D4.  I do not know if you have a copy of that CV available to you; it should be there.  It is 
attached to the back of the report.  Are those your correct qualifications and diplomas?  
You got your medical degree in Edinburgh in 1974; Diploma in Child Health in Glasgow 
in 1976; you are a member of the Royal College of Physicians; you got your MD in 1983; 
Fellowship of the Royal College of Physicians in 1989; and you are a Fellow of the Royal 
College of Paediatrics and Child Health.   
A That is correct, yes.   
 
Q Your present position is that you are a consultant paediatrician at the Royal 
Hospital for Sick Children in Edinburgh and you are the lead paediatrician for child 
protection?   
A I am, yes.   
 
Q You have then got a number of other education/scholastic achievements listed.  
When we turn the page, we see that you are involved or appear to be quite heavily 
involved in child protection issues.  Is that right?   
A Yes.   
 
Q You, in the middle of that page, say you were seconded on a ministerial review of 
child protection from November 2001 to August 2002, and also involved in services for 
the children unit.  Can you just fill us in a little bit more on your involvement in child 
protection issues?  If we turn to pages further on, it seems that you run a special interest 
group, part of the British Association of Study and Prevention of Child Abuse; American 
Professional Society on the Abuse of Children.  We see there as well you list as the last of 
those, Professionals Against Child Abuse.   
A Yes.   
 
Q Is child abuse/child protection work a particular focus of your work or a 
significant part of your work?   
A Yes, child protection constitutes about 50 per cent of my work.   
 
Q Is that by choice or is that the nature of your clinical posts?  What is the position? 
  
A In 1996 when we had interagency guidelines established for Lothian in 
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Edinburgh, we needed to appoint lead paediatricians for child protection.  I guess you 
could say most people stepped back, and I did not.   
 
Q We then see under your publications that you have set out relevant publications in 
the child protection area.  You have a number of publications listed that you relate to 
child protection issues, in particular.  Yes?   
A Yes.   
 
Q I wanted to ask you about the one that is the third from the bottom of the 
second-last page.  McIntosh, Mok and Margerison, Epidemiology of Oronasal 
Haemorrhage in the First 2 years of Life:  implications for children.  Is that a paper that 
you co-authored?   
A I did, yes.   
 
Q The journal Pediatrics, can you tell us what that is?  Is it an English journal, 
American journal, international journal?   
A It is an American journal and it is the journal for the American Academy of 
Pediatrics. 
 
Q How would it be reviewed in the medical circles worldwide?  Is it considered one 
of the best, the best?  What is it?   
A It is certainly, probably amongst paediatricians, one of the top five journals.   
 
MISS O’ROURKE:  Sir, have you been given a copy of the paper?  I think this is D11.   
 
Q If we look on the first page, we see the title is Epidemiology of Oronasal 
Haemorrhage in the First 2 years of Life:  implications for child protection.  Your short 
title is “Facial blood and child protection”.  Can you help us as to what lay behind this 
paper?  What caused you to be making a connection between oronasal haemorrhage or 
facial blood, as you call it, and child protection issues?   
A I think child protection for many years has been criticised for lack of evidence 
base and because of the news regarding David’s positions, we began to ask questions 
about the significance of oronasal haemorrhage, but more basic than that, how important 
it is, and how common it is for children of a young age to present to an A&E department 
in the hospital with blood around the face.  The question was, how common is it?  What 
are the characteristics?  We started to do this by doing an analysis.  It was a retrospective 
analysis of ten years of attendances to the A&E department at the Royal Hospital for Sick 
Children.   
 
Q We see that on page 2 of 12.  It is numbered in the top.  You say the background 
is “Epistaxis in childhood is common but unusual in the first years of life”.  That 
presumably means under two, does it?   
A Yes, we focus on the under-two. 
 
Q “Oronasal blood has been proposed as a marker of child abuse”.  When you say 
“has been proposed”, was that in literature; was that Dr Southall’s study; was that other 
people, or was that your own general views?   
A I think there has been some publications in the literature drawing attention to the 
fact that children who present as unexpected deaths, a proportion of them have blood 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D6/3 

Transcribe UK  
VRS Ltd 

01889 270708 

around the face.  Indeed, this week in my own practice, we had a small baby present dead 
who had blood on the sheets and blood around the face.  It does happen, but what we did 
not know is how important it is, how common it is, and what the significance is.  As far 
back as 1982, I think, it has been drawn to our attention that some children who die with 
blood on the face may have been suffocated.  We were really trying to get back to basics, 
indeed, to find out how common it is for young children to present with blood on the face. 
  
 
Q David Southall had of course published on this subject, had he not?   
A That is correct, yes.   
 
Q In fact, in the same journal, is that right, in Pediatrics?   
A Yes.   
 
Q His publication had been in 1997, yes?   
A Absolutely, yes.   
 
Q Was that a publication you were aware of when you came to do your research in 
your study?   
A Yes.   
 
Q How was his publication viewed?  Was it viewed as something of an outrider and 
a bit unusual, or was it seen by the professional as something that was an important piece 
of research and significant to them?   
A I would probably call it a hallmark publication.   
 
Q Why?   
A In terms of drawing attention to the fact that deliberate smothering can and does 
occur.  I think, for the first time, he had the largest series in the press regarding young 
infants who were witnessed to have been deliberately suffocated by their parents.   
 
Q Were you yourself aware of the phenomenon?  Had you ever witnessed it?   
A I have indeed. In the course of my training, my Trust sent me to two places, Los 
Angeles, as well as St Paul in Minneapolis, to study child practices.  In St Paul, there was 
a children’s hospital where they had actually set up covert video surveillance, and we saw 
a young child about ten months old who presented with repeated seizures who was put 
under covert video surveillance, and the mother was seen on one occasion to actually 
bend over and suffocate the child.  Clearly because of the covert video surveillance in 
place, that child’s life was saved and child protection practices were brought into 
practice.   
Q Going back to your paper, on page 2 of the abstract you say there were over 
77,000 attendances in A&E and 58,000 admissions during the ten-year period in children 
less than two years of age, and 16 cases of nosebleed, and then you went on to examine 
those cases.  Your conclusion, which you summarise on page 2 - so that we do not need 
to read the whole paper - is that it is rare, but it is often associated with serious illness, 
“The investigation of all cases should involve a paediatrician with expertise in child 
protection”.  Can I ask you particularly about why you say that?  If there has been 
oronasal bleeding in a child under two, or, indeed, as in the case Dr Southall was 
concerned with here, a child that was eight weeks old, is that something you, as a 
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paediatrician, consider to be significant or serious?   
A Yes.  We established from this study, for the first time, that it is rare, and within 
Lothian, the region of Lothian, we calculated the incidence of epistaxis, which is simple 
nosebleed, in a child less than two years old to be 0.94 per 10,000 children under that age 
per year.  Overall, in that ten years, we worked out it was something like one in 6,400.  It 
is indeed rare.   
 
We looked at the 16 cases.  Eight were under the age of 1; eight were between the ages of 
one and two.  We looked through, retrospectively, the case notes at the time of 
presentation and also subsequently in the case notes at presentations that the children had 
come back with, and our opinion was that in about half of these children, there were child 
protection concerns, either in terms of trauma or fabricated illness.   
 
Q You say then under the title “Introduction.  The finding of blood on the face of a 
young infant must be alarming for a parent”.  Why do you say that?   
A Just really from our normal paediatric practice, the finding of blood anyway in a 
young infant is alarming for a person.  It was a statement of fact.  What we did not know 
is how common it is.  We were seeing maybe the tip of the iceberg, that there were some 
parents who would come along to hospital, but we did not know whether all parents 
might do that.  One of my co-authors, Neil McIntosh, conducted another survey, which 
was really a telephone survey, of 320 parents who had young children and he simply 
asked a question:  if your two-month-old infant had blood on the face upon waking up 
from an afternoon nap, what would you do?  There were five scenarios that the 
respondents could choose from.  94 per cent of them, or 299 of that sample, said they 
would seek help immediately.  That, I think, gives you a measure of the seriousness that 
parents treat blood on the face.   
 
Q I want to take you from that into the situation of what Dr Southall saw on the 
video in respect of Christopher Clarke and what Dr Southall says in his report about it is 
that he was - I think the word is stunned.  Yes, “I was stunned from watching the 
television programme”, in terms of the story that was given of oronasal bleeding, and yet 
no taking the child to hospital, or no appearance that a doctor attended or anything of that 
sort.  What would you expect with oronasal bleeding of the type that had been described; 
blood coming down both nostrils and the child choking and struggling to breathe?  What 
would your reaction be as a paediatrician?  We know that Dr Southall’s reaction was:  
this is very serious; I am stunned and I have written a paper on it.  What would your 
reaction have been, either then or now?   
A I think my reaction would be I would want to keep a close eye on that child 
because we know it is a rare occurrence.  We know that there may be some serious 
implications.  There may be some medical reason, for example, so that child would have 
to be admitted.  Indeed, all these 16 children with nosebleeds in our paper were admitted 
to hospital for observation.  You want to have a thorough examination of the child, you 
will want to order investigations... 
 
Q Such as?   
A ...specifically looking for coagulation problems, and four of these 16 children had 
low platelet counts in our study, so there was a medical reason.  Two of them had simple 
upper respiratory infections, but they had very simple flecks of blood as opposed to the 
pouring of blood out.  Those babies, in my opinion, would absolutely need to be admitted 
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and observed and have some investigations done, chest X-rays, full blood count to see 
whether there is any infection, septicaemia.   
 
Q If you were a paediatrician and you watched the programme and you heard a 
parent describe blood coming down both nostrils, the baby choking, struggling to breathe 
and yet this child had not been admitted to hospital or taken to a doctor and there 
appeared to be no systemic illness, in other words, this child, when it dies three weeks 
later, no one is saying it has got any illness that has contributed to its death, it has got no 
underlying condition. What would your thoughts be or what would your thought pattern 
be?   
A I think the sequence of the events would be acute oronasal haemorrhage.  The 
child, then absolutely well and dies nine days later, would lead me strongly to suspect 
intentional suffocation or imposed airway obstruction.   
 
Q In terms of that, we know that Dr Southall contacted the child protection unit.  I 
think you are aware of the facts in the case.  Can I make it clear:  we are not going behind 
the facts found by the Professional Conduct Committee in 2004.  What we want to do is 
look at the seriousness of what he did then in the context of the findings made against him 
by way of criticisms.  I think you have read the report that he wrote, or some of the terms 
of the report that he wrote.  Would you have any views on whether the language he used 
was injudicious, over the top, too strong, and if so, how over the top or how much would 
it be too strong?   
A I think if we go back to your original question, which is what he did.  What he did 
was within the procedures of child protection - a duty to report a concern, which is what 
he did.  Then the processes were carried out in terms of the strategy meeting, the 
decisions from the strategy meeting, and I think the facts are that he was then asked to 
write a “Points of Concern” report, some of the language that ended up in the report in 
terms of “beyond reasonable doubt”, I suppose, would be injudicious.  It is certainly not a 
term I would use, because it is a legal term.  That would, in my opinion, be injudicious as 
opposed to a serious professional misconduct.   
 
Q How would you have written it, bearing in mind your knowledge of oronasal 
bleeding, and, as you say, the seriousness of it and the implication that this could be an 
intentional airways obstruction?   
A I would set out the facts and come to the conclusion that on the evidence available 
to me, my opinion is that there would have to be on the list of differential diagnosis - and 
I think we are always said to be overzealous if we do not put in a list of differential 
diagnosis - one of which must be imposed airway obstruction.   
 
Q In terms of the language used, are there occasions in which you need, when you 
are involved in this work, to put your opinion across forcefully within the child protection 
system?   
A Yes.  It depends who you are working with, I guess.  In the team that I work with 
in Edinburgh, because we know the social workers and the police officers, we do respect 
each other’s opinions.  We know we each have a role and a responsibility that we bring to 
the table, so under those circumstances, a paediatric or a medical opinion would be 
different from, for example, the social worker or the police opinion, and it all comes 
together in a holistic way.  If I was arguing with a medical colleague about the strength of 
my feelings, I might have to use strong language, if anything, to persuade them that this is 
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how I feel, because sometimes if your language is too lenient, you could dilute your 
concern.   
 
Q I want to ask you about that, if it is dealing with another colleague and you are 
having some sort of pre-trial liaison between doctors who are involved in child abuse 
within the system.  Is that a different scenario?  Is it something that there is any guidance 
on?  Have any of the inquiries looked into this and how you deal with it?   
A It is not a practice that is commonplace in Scotland, a pre-trial liaison, but 
certainly amongst paediatricians and cases I have been involved with in England, I have 
been called to discuss opinions.  As far as guidance is concerned, there was a paper 
published in the archives of disease in childhood in 2004 by Tim David, advocating the 
need for doctors to meet pre-trial to thrash out differences of opinion.   
 
Q Is that a paper and a position that is accepted by the profession at large, or how do 
you feel about it?   
A Absolutely, accepted by the profession.  I think he went on to say that these 
meetings should really be chaired by the child’s solicitor or the guardian ad litem and 
notes made with the points agreed, the points disagreed.  I think he sets out in his paper 
quite nicely how these meetings should be conducted.   
 
Q I do not know if you know, but Professor David, in this case, actually told the 
child’s solicitor and the guardian ad litem that he did not need him to be involved, that in 
fact, if anything, it could be more obstructive and it was going to be easier to have a 
discussion doctor to doctor - that is him and Dr Southall.   
A Yes.  That would certainly not be practising what he preached.   
 
Q I have to ask you then about interviewing parents in the context of child 
protection.  Is that a role for a paediatrician?  You know, I think, that one of the criticisms 
of the Professional Conduct Committee in this case was that Dr Southall had not 
interviewed either Steven or Sally Clark to get their prospective on matters.  Would you 
see that as being a failure, a significant failure, something that paediatricians can do, 
should do, should not do?   
A I see it as normal practice, that you do not interview parents.  In fact, I would 
probably be slapped down by my investigative colleagues if I attempted to interview 
parents.  Just yesterday before I came at my clinic, I saw a child in whom I had serious 
child protection concerns, and in talking with the parent about how I needed to proceed 
with the child protection procedures, the parent started to question me a lot and almost 
took me down the line of being an investigator, and I had to say, “I am sorry, this is not 
really my role.  There are other people better trained to do this than I am”, and they would 
be the police and the social workers.  My role was the health and welfare of the child, so I 
had to do things in parallel:  on the one hand, make sure that the child was okay, and, on 
the other hand, raise my concerns and let other people do the investigating, especially 
investigative interviews.   
 
Q The Panel in this case, in looking at the question of serious professional 
misconduct, made reference to Good Medical Practice.  You have probably got the 
document in front of you.  It is C3.  I think it is page 7.  It is the fourth paragraph down.  
You see it starts, “Taking into account”?   
A Yes. 
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Q  

“...the facts found proved against you including inappropriate and irresponsible 
behaviour...the Committee consider your conduct amounts to serious departure...”  

 
Then it quotes: 
 

“The GMC’s guidance Good Medical Practice states that ‘Good clinical care 
must include an adequate assessment of the patient’s condition, based on the 
history, and clinical signs and if necessary an appropriate examination’.  In 
providing care you must ‘recognise and work within the limits of your 
[professional] competence’, ‘be competent...’  You did not adhere to this 
guidance when you involved yourself in this case.”     

 
Can I stop there and ask whether you would in fact, in view of the role of Dr Southall 
here - he had no doctor/patient relationship with this child and he had no relationship with 
these parents - see either of those aspects of good medical practice applying to his 
position, in other words, assessing the patient’s condition based on ---  
 
MR TYSON:  Are we dealing with now or in 2004?  
 
MISS O’ROURKE:  Either.   
 
THE CHAIRMAN:  You heard the answer.  Do you want to respond to that, Mr Tyson?   
 
MR TYSON:  The answer speaks for itself.   
 
THE WITNESS:  I think if you look at the first section, ‘Good clinical care must include 
an adequate assessment”.  You know, Dr Southall was not the patient’s doctor, so while I 
accept that sentence spells out good medical practice in ordinary paediatric practice, we 
are not talking here about a doctor/patient relationship.  As far as recognising and 
working within the limits of your professional competence, I would say that Dr Southall 
was certainly competent, experienced and expert, based on his own research and clinical 
experience.  He was definitely working within his professional competence.   
 
Q They are then talking about giving a range in treatment and then they go on to say:  
 

“GMP further states...’If things go wrong’ that ‘If a patient under your care has 
suffered serious harm, you should act immediately to put things right’”.   

 
I think that is it.  In the context of interviewing parents, if he has not got a doctor/patient 
relationship, the PCC made a criticism that he had not interviewed the Clarks.  How 
serious a failure would you see that in the context of his role and the peculiar 
circumstances of the case in which he was involved?   
A Given the fact that many of us who do expert witness work do not interview 
parents, not that I am saying that Dr Southall acted as an expert witness in this case, I do 
not see that as a failure of his duties.  On the other hand, had he interviewed the parents, 
he might have seriously compromised either the investigation or his own position.   
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Q In the context of oronasal bleeding, and obviously this is a subject you have had 
an interest in and you have published in, there has been a recent publication by Edmund 
Hey, is that something you are aware of?   
A Yes, I am.   
 
Q And have you read it?   
A I have.   
 
MISS O’ROURKE:  Sir, I wonder if we might hand that in and make that D12.  (Same 
handed to the Panel)  
 
THE CHAIRMAN:  I will mark that D12, ladies and gentlemen.  (Same handed)  
 
MISS O’ROURKE:  If we look again, helpfully, on page 2, the abstract, so we do not 
need to concern ourselves with the detail of the paper, he looks at 197 published case 
reports, and he talks about sudden and severe upper airway obstruction.  Can you tell us, 
is there anything new in what he says, or is this material that would all have been 
previously known, or is this just a confirmation of what you had and what David Southall 
had?   
A I think Edmund Hey’s paper is important because, for the first time, it is a critical 
appraisal of all the published reports.  We all know you can write case reports that do not 
mean anything.  He is has critically appraised 197 reports.  What he has done, he has 
separated them into adult patients and child patients.  The important thing about these 
patients, they were all in hospital and they were all observed to have had an acute or 
sudden airway obstruction.  The consequences of that obstruction were described and 
summarised very nicely in this report, in the sense that almost immediately the majority 
of patients who have had their airway acutely obstructed would present with oronasal 
bleeding of one form or another.  In the adult patients, they appear to have much more 
frothy, almost like pulmonary oedema fluid coming up.  As soon as the obstruction is 
relieved, there is a frothy pink or blood-stained fluid comes out from the nose or mouth.  
In children, and I think there were 82 children in this report, the majority of them also, as 
soon as you relieved the obstruction, were found to have more frank blood in the child 
cases, for some reason, pouring out.  It was observed in hospital, and it puts into context 
the sequence of events that might happen if you occluded somebody’s airway suddenly 
and acutely.   
 
Q He says in the last three lines of the first bit of the abstract, “Signs normally 
appear within minutes once the obstruction is relieved”, that is the point you are making. 
A Yes. 
 
Q Then the blood comes out, “but are occasionally only recognised after 1-4 hours”. 
  
A Yes. 
 
Q Is that your experience or did that surprise you to read that?   
A It did not surprise me.  I suppose the four hours did surprise me a bit.  We all 
believe that it is almost immediate.  In these series of case reports, if I remember, the 
range of appearance of the blood was something like three minutes to 240 minutes.  Four 
hours is the upper limit, three minutes was the lower end and anything in between would 
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be within that time scale.  It does imply that the signs of oronasal haemorrhage does 
appear almost immediately, in the majority of cases.   
 
MISS O’ROURKE:  Thank you, I have no further questions.   
 
THE CHAIRMAN:  Thank you.  Mr Tyson. 
   

Cross-examined by MR TYSON  
 
Q Dr Mok, good morning.  I represent the General Medical Council.  Can I ask you, 
please, to look at the document, which should be in front of you, entitled C6.  You would 
be familiar with this document because it is the letter of instruction to you, which you 
received about a month ago.   
A Yes.   
 
Q If we look at the second paragraph of that document, we see it says:  
 

“Since the adverse finding, David has tirelessly gathered information and has 
produced the enclosed document that he has headed ‘Leave for Appeal Argument 
of the Appellant’”.   

 
Did you receive that document with your instructions?   
A Yes.   
 
Q As I understand, it was a document of over 60 pages.  Is that right?   
A I did not count the pages.   
 
Q It was a long document?   
A Certainly, yes.   
 
Q Did you read it?   
A I read it and then I was told it was sent in error and that I was to disregard it.   
 
Q But you did read it?   
A Yes.   
 
Q Also in your letter of instruction, did you note on page 2 that it said at the top of 
the first paragraph:  
 

“Furthermore, we will say that we do not accept the decision of the earlier panel 
because, as a consequence of information that has subsequently come to light, 
David was entitled to express the very firm views that he did”.   

 
Part of your instruction was, as it were, it was over to you to challenge the decision of the 
original Panel.  That is fair, is it not?   
A This may have been the first letter which I received.  I actually did not think it was 
a letter of instruction and I pressed further for a letter of instruction, because, to me, that 
did not give me any instructions.   
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Q Did you get a further letter of instruction?   
A I got an e-mail spelling out, as I did in my report, the points I had to address.   
 
MR TYSON:  Can we see that e-mail, please?   
 
MISS O’ROURKE:  Sir, I have not seen it.  I do not know where it is.  I do not know 
whether we are able to access it now.  My instructing solicitor, the partner from 
Hempsons, is not able to be here today for personal and family reasons.   
 
THE CHAIRMAN:  I can see that you are taken by surprise, Miss O’Rourke, but the fact 
is that the witness has indicated that she received what she took to be, in effect, the letter 
of instruction.   
 
MISS O’ROURKE:  I do not know whether she herself has got it.  If not... 
 
THE WITNESS:  No, I have not got it, sorry. 
 
MISS O’ROURKE:  ...then I will have to see if the files are here. 
 
THE WITNESS:  It is spelt out in my report.  The bullet points in my report are 
reproduced.  The bullet points in my report is the e-mail ---  
 
MISS O’ROURKE:  Sir, I think she is referring to D4 where it says, “Instructions.  I was 
asked to review...and to give an opinion on the following issues”, and then it is 1.1 to 1.6. 
  
THE WITNESS:  Yes.   
 
THE CHAIRMAN:  I think that is of some assistance, but I think if it is possible during 
the course of the next hour or so for the actual document to be obtained, so at the very 
least Mr Tyson can see it and satisfy himself.   
 
MISS O’ROURKE:  Sir, if we were on a working day, we would be putting a call in to 
the secretary immediately.  The problem is we are on a Saturday.  Unless the file is here - 
I have certainly never seen it - we are not going be able to produce it.  We will not be able 
to produce it until Monday morning.   
 
MR TYSON:  Perhaps the file can be examined.   
 
MISS O’ROURKE:  There are no files here.   
 
MR TYSON:  That is thoroughly unsatisfactory, sir.   
 
THE CHAIRMAN:  We have taken the point on board, Mr Tyson.   
 
MR TYSON:  Have you seen the document that set out the charges against Mr Southall 
and what the Panel found proved and not proved?   
A Is that part of the transcripts?   
 
Q Let me help you.  There is a document there under C3.  Can we go within C3, 
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right to the beginning of C3.  You will see that pages 1 to 9 of C3 set out what the whole 
decision of the Panel.  If I can help you, on pages 2 to 4 are, as it were, the charge sheet 
against Dr Southall and the findings or otherwise of the Committee.  Is that a document or 
findings that you have seen before?   
A I do not believe I have seen this document.   
 
Q Perhaps I ought to take you through it, then.  Bear in mind you have given an 
expert opinion, apparently, upon it.   
 
MISS O’ROURKE:  Sir, I hesitate to interrupt there, but she has not seen it in that format, 
but she has seen the transcripts, and that is read into the transcript.   
 
THE WITNESS:  If that represents the transcript, but I have not seen the way it has been 
presented.   
 
MISS O’ROURKE:  That is because that is the separate letter that comes out after.   
 
THE CHAIRMAN:  Does that assist, Mr Tyson?   
 
MR TYSON:  I am still going to take the witness through it.   
 
THE CHAIRMAN:  I am sure you are. 
 
MR TYSON:  And I prefer my learned friend to keep any comments she has to the 
appropriate time.   
 
Q In GMC proceedings, Dr Mok, the practice is to set out a number of alleged facts, 
which is open to the practitioner to either admit or not admit.  Part way through the 
document, whatever, there is another paragraph which sets out the alleged consequences 
of those facts.  Again, the practitioner can either admit or not admit those, so when we 
look at this document, the pieces in bold are the facts that the doctor might have admitted 
from the very beginning, or the matters were found proved to the criminal standard of 
proof at the end.  If it says “admitted and found proved”, that indicates that the doctor 
admitted it from the start.  If it merely says “found proved”, that was after a contest, if I 
can put it that way.   
 
The document says, paragraph 1:   
 

“In November 1999 Sally Clark was convicted of the murder of her two children, 
Christopher and Harry Clark”.   

 
That was admitted from the start by the doctor.   
 

“2.  On about 27 April 2000 you watched the ‘Dispatches’ programme about the 
Sally Clark case that was broadcast on Channel 4 television that night; admitted.   

 
3.  As a result of information gleaned during your watching of the programme, on 
the next day you contacted the Child Protection Unit of the Staffordshire Police 
to voice your concerns about how the abuse to Christopher and Harry Clark had 
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in fact occurred.   
 

4.  As a result of such contact, on 2 June 2000 you met Detective Inspector 
Gardner of the Cheshire Constabulary, the senior investigating officer into the 
deaths of Christopher and Harry Clark, and in effect told him that, as a result of 
watching the programme, you considered that  
 

a.  Stephen Clark, Sally Clark’s husband, had deliberately suffocated 
his son Christopher Clark at a hotel prior to his eventual death; 
admitted.   

 
 b.  Stephen Clark was thus implicated in the deaths of both 

Christopher and Harry Clark; admitted.   
 
 c.  There was thus concern over Stephen Clark’s access to,  and the 

safety of, the Clark’s third child; admitted.   
 
5.  At the time of meeting Detective Inspector Gardner, you  
 
  a.  were not connected with the case, 
 

b.  made it clear you were acting in your capacity as a consultant 
paediatrician with considerable experience of life threatening abuse, 
admitted  

 
c.  were suspended from your duties by employers, the North 
Staffordshire Hospital NHS Trust; admitted   

 
d.  knew that it was an agreed term of the Trust’s enquiries that led to 
such suspension that you would not undertake new outside child 
protection work without the prior permission of the Acting Medical 
Director of the Trust; admitted   

 
e.  had not sought permission of the Acting Medical Director prior to 
contacting the Child Protection Unit of the Staffordshire Police and 
meeting with Detective Inspector Gardner; admitted  

 
f.  relied on the contents of the ‘Dispatches’ television programme as 
the principle factual source for your concerns; admitted”.   

 
Then we come to the important matter: 
 

“g.  had a theory about the case, as set out in Head 4 above, that you 
presented as fact as underpinned by your own research”. 

 
That allegation was disputed and then after hearing the evidence, including expert 
evidence, was found proved beyond reasonable doubt.  Then:  
 

“6.  Your actions as described in heads 3 and/or 4 and/or 5 were 
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 a.  precipitate”. 
 

Just to help you there, it was held to be precipitate that he had contacted the Child 
Protection Unit the next day and had contacted the detective inspector some weeks later, 
it was precipitate in that both those actions were done without contacting or seeking the 
permission of the clinical medical director of the Trust.   

 
 “b.  irresponsible”.   

 
That was found proved in relation to head 5, and, in particular, head of charge 5(g), which 
is the one about having a theory which he presented as fact.  That was held to be 
irresponsible.  Then a fresh set of allegations:   
 

“On 30 August 2000 you produced a report on the Clark family at the request of 
Forshaw, Solicitors”.   

 
That was admitted, that he had produced a report.  
 

 “a.  at the time that you produced your report you  
 

i.  did not have any access to the case papers, including any medical 
records, laboratory investigations, post-mortem records, medical 
reports or X-rays; admitted   
 
ii.  had not interviewed either Stephen or Sally Clark; admitted.   

 
 b.  Your reform concluded that  
 

i.  it was extremely likely if not certain that Mr Clark had suffocated 
Christopher in the hotel room   

 
ii.  you remained convinced that the third child of the Clark family, 
Child A, was unsafe in the hands of Mr Clark; admitted   

 
c.  Your report implied that Mr Clark was responsible for the deaths of his 
two eldest children, Christopher and Harry; admitted  

 
d.  Your report was thus based on a theory that you had about the case that 
you presented as fact as underpinned by your own research”.   

 
Again, that was a matter of contest at the original Panel hearing and, after the hearing all 
the evidence, was found proved to the criminal standard.   
 

“e.  Your report declared that its contents were true and may be used in a 
court of law whereas it contained matters the truth of which you could not 
have known or did not know”.   

 
Again, the first part of that (e) was admitted, namely, there was a declaration at the 
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bottom of the report that the contents were true and may be used in a court of law, but the 
second part of that sentence, “Whereas it contained matters the truth of which you could 
not have known and did not know,” that was found proved after the trial on the evidence. 
  
 

“f.  Your report contained no caveat to the effect that its conclusions were 
based on very limited information about the case held by you; admitted   

 
g.  When given the opportunity to place such a caveat in your report you declined, 
by faxed e-mail dated 11 September 2000, on the basis that even without all the 
evidence being made available to you it was likely beyond reasonable doubt that 
Mr Clark was responsible for the deaths of his other two children; admitted”.   

 
Then paragraph 8 was all denied, but found proved to the criminal standard of proof, 
namely:  
 

“Your actions as described in Head 7 were individually and/or collectively  
 
 a.  inappropriate 
  

b. irresponsible 
 

c. misleading  
 

 d.  an abuse of your professional position”.   
 
That is just to give you a factual summary in relation to some questions that I am going to 
ask you.   
A Thank you.   
 
Q Before I ask you detailed matters about the charges and your evidence upon them, 
can I just deal with some background.  I do not anticipate - and I hope I am not wrong - 
that we will fall out about them.  Firstly, as far as oronasal bleeding was concerned, even 
in 2000, is it fair that if one came across, in appropriate circumstances, a young child who 
appeared to be having oronasal bleeding and there was no apparent medical cause, that 
was a matter of concern?   
A Yes.   
 
Q And the concern was that child abuse concerns would emerge out of that potted 
history that I have given you?   
A Not necessarily child abuse concern as an immediate diagnosis, but I think 
certainly it would be on the list of differential diagnosis.   
 
Q If one was sufficiently concerned as a result of one’s differential diagnosis, then it 
was one’s duty to report those concerns, as a doctor, to the appropriate authorities?   
A That is correct, yes.   
 
Q That was the case in 2000, just as it is the case now?   
A Yes.   
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Q As far as child protection proceedings are concerned, in 2000, just as in now - and 
I hesitate in asking you this question, because I do not know the precise version that 
happens in Scotland - certainly in England and Wales, it is all based in 2000, the whole 
child protection framework was based on the Children Act and a government guidance 
called “Working Together”.   
A Yes. 
 
Q Was the situation similar in Scotland?   
A Yes, we have the similar guidance, one for interagency work in 1999, published 
by the then Scottish Office, followed in 2000 by the similar guidance to health 
professionals on not so much working together, but roles and responsibilities of health 
professionals, so we have equivalent guidance in Scotland.   
 
Q Just painting a broad brush over the situation, the basic framework was that the 
professionals, as it were, were encouraged to collaborate together and fit in different parts 
of the jigsaw puzzle?   
A That is correct.   
 
Q And that the lead agency was the local authority?   
A Yes.   
 
Q It was for the local authority to make a decision, based on all those investigations, 
whether to implement proceedings in the Family Court?   
A We do not have Family Courts in Scotland; we have children’s hearings.   
 
Q Same difference in the broad brush.  Thereafter, it was up to the court or the 
justices to make their decision upon the facts in the court.  That broad-brush structure that 
I put to you was the same in 2000 as it is now.  Is that fair?   
A Yes.  If anything, it has been reinforced by serious case reviews and child death 
inquiries.  I think it has been much clearer, even in the GMC guidance, about the duty to 
put the child’s welfare of paramount consideration.   
 
Q The acting in the child’s best interest has always been central to all these inquiries 
and child protection matters, has it not, in 2000 or since the Children Act?   
A I think the difference is that where things have gone wrong, the inquiry has found 
that people have put the needs or the welfare or the rights of the parents before the needs 
of the child.   
 
Q Yes, but the fact that the child’s needs are, as it were, to be acted - these best 
interests are to be looked at and are central, and it is right at the heart of the Children Act, 
is it not?   
A Yes. 
 
Q And of all government guidance, and that was the same in 2000 as it is now?   
A Yes.   
 
Q It might have been tweaked up a bit and the emphasis changed, but the basic ---  
A I think it has been tightened up.   
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Q Yes, but the basic emphasis has always been there.  Can I ask you, as we are 
looking at C3, to look at what the Panel said at page 7?  It was the Committee then.  Can I 
ask you to look at about eight lines down from the top of the page, the passage beginning, 
“The Committee”.  If we read that together:   
 

“The Committee accept that as a Consultant Paediatrician you had a duty to 
report any concerns you may have regarding child safety with other 
professionals”.   

 
Then leaping to the next paragraph:   
 

“The Committee also accept that the nature of child protection is such that 
sometimes concerns are raised which proved to be unfounded.  However, despite 
this, there is a duty of care to raise such concerns in order to ensure the protection 
of the children”.   

 
A Yes.   
 
Q Putting it this way, the Committee have got that absolutely right, have they not?   
A Yes.   
 
Q In your paper, which we have half seen, if I can put it that way, you place 
emphasis on the importance of taking a history in these kind of matters.  You indicate that 
there has been various guidance, in particular, from the British Paediatric Association in 
1994, that which was looking at the terms of reference were:  
 

“…to establish a basis for reasonable suspicion, and the appropriate 
investigation, of children with suspected imposed upper airway obstruction and 
produce recommendations for diagnosis”.   

 
Now, I saw you looking at your own report there.  
 
MR TYSON:  I am sure, subject to the Panel having any comments, that it would be fair 
that the doctor could look at this passage in her report, just to remind her of what it says.   
 
THE CHAIRMAN:  We have been careful not to bring the reports in, but if you want to 
do so for that limited purpose and Miss O’Rourke is happy to do so, then the Panel will 
not object.   
 
MR TYSON:  It is the passage at 5.1, three lines above the bottom of page 9 and part of 
page 10.   
 
MISS O’ROURKE:  This is what document? 
 
MR TYSON:  It is D4, which you have not officially seen, if I can put it that way.  I am 
asking my learned friend in fact whether, for the purposes of this, she would permit me - I 
was going to ask the questions, anyway - but in order to assist the doctor, whether the 
doctor could be shown paragraph 5.1.   
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THE CHAIRMAN:  Strictly speaking, we have officially seen it, but we have put it out of 
our minds.  We are now going to bring back into our minds the limited aspect of this 
report that is agreed by both counsel.   
 
MR TYSON:  Subject to my learned friend’s view.   
 
MISS O’ROURKE:  There is no issue.   
 
MR TYSON:  I am grateful.   
 
Q Whilst the lawyers were arguing or not arguing, have you had an opportunity to 
remind yourself what paragraph 5.1 says?   
A Yes, I have.   
 
Q It is important when dealing with these kind of matters to establish a history, and 
that is set out in the guidance, is it not?   
A Yes.   
 
Q You set out the various matters which are required in order to come to a 
conclusion.  For instance, whether blood was found from the nose or the mouth; the 
timing when the baby was last checked; who alerted the observer; what was actually 
observed; the colour of the baby; the position the baby was found in; whether the baby is 
thought to have been asleep; and details of the last feed and how this was taken.  Would 
you accept, as a proposition, bearing in mind the importance of a history, if you were 
going to make a diagnosis of imposed upper airway obstruction, that it is impossible, if 
your only source of information is what you see on the television programme, to properly 
come to such a firm diagnosis without such a history?   
A I put that passage in to highlight the seriousness that paediatricians take these 
events, and how important it is to get a history, if you were the admitting doctor.  It also 
should, perhaps, for most paediatricians watching the programme, to hear the story of 
blood trickling down the baby’s nose, to then go through this series of questions, and I 
think my point is that most reasonable paediatricians watching that programme would 
have thought, “Well, you know, have these questions been asked”, which is not the same 
as saying that Dr Southall should have gone and interviewed the parents, somebody else 
should have done that, had the baby been brought to the attention of a doctor.   
 
Q Can I just adopt what you said?  “Have these questions been asked” are the kind 
of matters you would consider, but as we know in this case, Dr Southall had no idea 
whether these questions had been asked before coming to a firm conviction which he told 
the police and subsequently put into a report that there was imposed upper airway 
obstruction.  The point I put to you, Dr Mok, in the light of not knowing the history, in 
not having the answers to those questions, that is inappropriate, is it not, to come to a firm 
diagnosis when the only basis is that you have seen a television programme?   
A I do not believe he acted on the basis of seeing a television programme.  He raised 
his concern, and that concern was rightly taken up by the authorities in the form of a 
strategy discussion where there was a plan for Dr Southall and Dr David to meet, because 
I believe that Dr David had more information and that would have been an opportunity 
for Dr Southall to ask those questions.  After all, Dr David had all the information.   
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Q Let us go back on that.  I read to you head of charge 4.  Perhaps we should go 
back to that at page 2 of C3 that you have just been looking at.  The chronology, at 
paragraph 2, is on the 27th he saw the television programme; on the 28th, at paragraph 3, 
he contacted the CPU; and on 2 June, without - he met the police officer, where, as a 
result of watching the programme:  
 

“4a Stephen Clark, Sally Clark’s husband, had deliberately suffocated his son 
Christopher Clark at a hotel”.   

 
That is what he was telling the police officer on 2 June, only with the material on the 
television programme - that he had found, as it were, as a fact, as a result of the television 
programme, that Stephen Clark had deliberately suffocated his son, Christopher Clark, at 
the hotel.   
 
All I am putting to you, Dr Mok, in light of what you say is the importance of the history 
of these matters, and the fact that he did not have a history, it was, to put it neutrally, 
inappropriate for him to say, as a fact, to the police officer that there had in fact been 
deliberate suffocation.  Would you accept that?   
A I am not really sure what I should or should not be accepting, because that 
paragraph 4, if you are referring to it, is a summary of events that might have taken place 
that I had no knowledge of.   
 
Q The doctor admitted, as a matter of fact, that he told the police officer on 2 June, 
some six weeks after the programme, that Stephen Clark had deliberately suffocated his 
son in the hotel.  The simple question I put to you, doctor, is this:  is that, without 
knowing the history, without seeing any medical records, with one’s sole knowledge at 
that time of the case, being the television programme, would you not accept, then and 
now, it is entirely inappropriate to come to a firm diagnosis or conclusion that Stephen 
Clark had deliberately suffocated his son Christopher Clark?   
 
THE CHAIRMAN:  Mr Tyson, it might be appropriate for you to remind the witness of 
the findings of that Committee in respect of head of charge 4 as at 6(a), (b) and (c), 
otherwise there is the danger that she is given a somewhat distorted view.   
 
MR TYSON:  Yes.  4(a) was found by the Panel to be both precipitate and irresponsible.   
 
THE CHAIRMAN:  Perhaps I am reading this incorrectly.  It seems to me that it says:  
 

“Your actions as described in Head 4 were  
 

a.  precipitate, found not proved in relation to head 4   
 
b.  irresponsible, found not proved in relation to head 4  
 
c.  an abuse of your professional position; found not proved in relation to head 
4”.   

 
Have I got something wrong?   
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MR TYSON:  You have not got anything wrong, sir, because paragraph 4 merely sets 
out, as it were, what he actually said, and the gravamen is at paragraph 5, because it sets 
out in paragraph 5 what the state of knowledge of things were at the time he met 
Detective Inspector Gardner.  I do not want to mislead this witness in any way.   
 
MISS O’ROURKE:  Sir, I am sorry, he is misleading the witness.  If he wants to put what 
was known, surely he should put exactly what Mr Clark said on the programme, which is 
recorded in C10, and then ask whether the matters she set out in paragraph 5.1 are in fact 
dealt within Mr Clark’s account.  If he does not do it, I will be doing it in re-examination. 
  
MR TYSON:  That is fine.   
 
THE CHAIRMAN:  Thank you.   
 
MR TYSON:  It was admitted, Dr Mok, that at the time he saw the inspector, and we see 
that at 5(f), he was relying on the contents of the Dispatches television programme as a 
principle factual source for his concern.  My question to you is this:  what are your views 
as a clinician - bearing in mind the importance of taking a history and knowing the full 
history in these matters is that your entire source of history is what you have seen on a 
television programme - if a clinician, based on the television programme, states as a fact 
that the father had deliberately suffocated the son?   
A I still believe, sir, that this is taken out of context.  I am being asked to comment 
on one particular part of a paragraph relying on the contents of the Dispatches programme 
about the principle factual source of your concern.  As I say, I would like to know the 
background before I make any comment.  My gut reaction is, as I say, if I had watched 
that, I would want to know exactly what was said and that I would have to go through all 
these questions which I am sure were gone through in Dr Southall’s mind.   
 
Q You would want to have answers to all those questions?   
A I think it would be reasonable for every paediatrician hearing that description to 
go through that list of questions that were set out in the PPA document.   
 
Q And to seek answers to those questions from primary sources?  That is reasonable 
too, is it not?   
A Yes.   
 
Q Before coming to a conclusion about how far up the differential diagnosis of child 
abuse answer is, and without getting the answers to those questions, you would be in 
considerable difficulty, would you not, in working out how far up the scale you had to put 
child abuse in your differential diagnosis?   
A That is correct.   
 
Q Are you aware that Dr Southall did in fact subsequently ask for answers to all 
those kind of questions?   
A I believe he did ask the questions, yes.   
 
Q Are you aware, and I can take you to the evidence if necessary - we will see if we 
can do it without the evidence - that he asked for the answers to those kind of questions at 
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the very meeting that he had with the police officer where he had told the police officer 
that the father had deliberately suffocated the son.   
A I do not believe I have the details of that meeting, but I believe the questions were 
asked.   
 
Q Yes.  The questions were asked at the same meeting when the firm diagnosis, if I 
can put it that way, was given.  Do you see the point I am putting to you?   
A No, I do not.   
 
Q At the meeting between the officer and Dr Southall, first of all, or in no particular 
order, but I can take you to the exact document if you like, or the transcript, he told the 
officer that Stephen Clark had deliberately suffocated his son, Christopher, at a hotel 
prior to his eventual death.  Looking at 4(a) - do you see 4(a)?   
A Yes.   
 
Q That is what he told the officer as a fact, which was admitted by Dr Southall, as it 
were, that was the result, so he, as it were, made his diagnosis, if I put it in medical terms, 
that there had in fact been deliberate suffocation by the father of the son.  At the same 
meeting, he said to the officer that he was not aware of the full facts, and did state that he 
would need to know exactly how Christopher had suffered, the difficulty in breathing, the 
amount of blood, the necessity to resuscitate, the visual observations and what records 
were made.   
A So he had asked those questions?   
 
Q Yes, he asked those questions, but even without the answers to them at the same 
meeting, he told the officer, as a fact, as we see in 4(a), that Stephen Clark had 
deliberately suffocated his son Christopher.   
 
MISS O’ROURKE:  Sir, I hesitate to interrupt but I think we now have my learned friend 
going behind the findings of fact of the PCC, because he is banging on about 4(a) and 
what he told the police officer, effectively saying that was wrong, and putting to this 
witness that was wrong.  The PCC in fact found, as you pointed out, sir, in 6(a), 6(b), 6(c) 
that head of charge 4 was not found proved in respect of any of them.  The PCC actually 
found nothing wrong with him saying that to the police officer.  The PCC found 
something wrong with what he subsequently wrote in the points of concern report, which 
is at a later date.  Sir, this is him going behind the findings of fact.  Sauce for the goose, 
sauce for the gander.  If he wants to do that, then, fine, but I am allowed to do the same, 
which he has been saying for days I am not allowed to do.  If he wants to open this up, 
then I am afraid I am going to then go and open up all the findings as well.   
 
THE CHAIRMAN:  The Panel is not going to permit it to be opened up.  We are not 
going to go behind the findings of fact.   
 
MR TYSON:  Just to finish off that point, the kind of questions that he was asking for the 
answers were reasonable kinds of questions to be asking, were they not?   
A Yes.   
 
Q Do you know that, as a fact, he never got the answers to those questions?   
A I know for a fact that there was then a strategy meeting where he said he needed 
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more information, and the strategy meeting decided there would be an application made 
to the Family Court judge for the information to be disclosed to him.   
 
Q As a result of it going to the Family Court, there was no leave granted for him to 
have that information.   
 
MISS O’ROURKE:  Sir, can we make it clear for this witness that no leave was sought 
because Professor David intervened.   
 
MR TYSON:  If you want to re-examine on any of the matters, you are free to re-examine 
as much as you like.   
 
Q The fact is, Dr Mok, he did not get the information that he sought.   
A He did not get the information that he wanted, yes.   
 
Q Can you look, please, at C10?  This is the document that Dr Southall produced in 
response to a request for his points of concern.  Have you seen this document before?   
A No.   
 
Q Would you like the opportunity of just glancing through?   
A Yes, please.  (Pause)  Thank you.   
 
THE CHAIRMAN:  Mr Tyson, the witness has read the document.   
 
MR TYSON:  Dealing with one aspect of it, it is laid out, is it not, in the classical form of 
a medico-legal report.  It sets out that it is a medical report.  It sets out who has given the 
instructions; what is it on - the Clark family.  It sets out the history as from the 
programme, which is its own source.  Page 2 makes comments on what is seen on the 
programme; 3 deals with other issues arising from what is seen on the programme; and 4 
makes conclusions about his views.  Then on the last line, he says, “I declare that the 
contents of this report are true and that they may be used in a court of law”.  Then he 
signs it with his position.  In the course of this document, he sets out his learning by 
attaching to this medico-legal report the attached publication in Pediatrics “concerning 
the work of my Department on the intentional suffocation of infants and young children”. 
 In layout terms, it is, for all intents and purposes, a classic medico-legal report, is it not?   
A Do you want my opinion on this report?   
 
Q No, I want it on the layout terms.   
A That is not how I would lay it out, certainly, if it was a medical report.  I do not 
see anywhere where the instructions are.   
 
Q It does not give the instructions.  Other than that, the broad format is ---  
A It appears that what David Southall is doing here is listing his concerns.   
 
Q In setting out the history and making comments upon them?  That is right, is it 
not?   
A Yes.   
 
Q From a television programme.  Can you help me as to this?  If we look at page 2, 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D6/22 

Transcribe UK  
VRS Ltd 

01889 270708 

it would be impossible, would it not, to make comments on how the frenulum was torn or 
indeed the nature of the tear in a frenulum?  You would need a post-mortem for that.   
A Yes.   
 
Q You see in “Other Issues”, two.   
A I believe these facts were in the public domain.  They were in the transcripts of 
the Sally Clark trial.   
 
Q All the information he had was from the television programme.   
 
MISS O’ROURKE:  Sir, that is wrong.  That really is wrong.  He knows that by the time 
this report is written, that is not the source of all of his information.  He has been at a 
strategy meeting; he has met the child’s guardian; he has met the social worker; he has 
met the police officer; and he knows as well that he has spoken to professors Meadow 
and Green.  It may be that the PCC criticised he did not tell Tim David that.  He did tell 
DI Gardner that, and he had those sources of information.  It is simply wrong to state to 
the witness that by the time he wrote this report all the evidence he had is from the TV 
programme.  He cross-examined Dr Southall on that yesterday and the answers given 
were clear.  He is misleading this witness.   
 
MR TYSON:  Thank you.  There was no primary medical material, such as a 
post-mortem, was there, for him to make the comments as he did at “2” about the torn 
frenulum?   
A I think I am hearing that he had information about the post-mortem.   
 
Q Yes, but that is not a prime medical material, is it?  It is an information that he 
may or may not have got in a telephone call.   
A Well, you either trust your colleagues or you do not.   
 
Q But it is quite clear that he did not have access to the post-mortem, would you 
accept from me, when he made the comment about the torn frenulum?   
A But I believe he spoke to pathologists.   
 
Q That is not a primary medical fact, is it, a telephone call with a colleague?  Ditto, 
and I will not make too much about all of this, he made comments about too petechial 
haemorrhages.  Again, in order to comment on those appropriately, you would need to see 
the post-mortem, would you not?   
A No, not as a paediatrician.  You would expect pathologists to give you that 
information.  They are the ones trained to make those kind of diagnoses.   
 
Q But he did not have the post-mortem report.  Again, there is a question that he 
reports about concerning the nature of the blood in the child’s lungs, whether it was fresh 
or old, or otherwise.  Again, in order to come to that decision and to comment upon it, 
you would need to see the post-mortem report, would you not?   
A Or speak to the pathologist, yes.   
 
Q Moving on from that, you can see that the report, as you can see from the bottom, 
was regarded by Dr Southall as it was of such a nature that it may be used in a court of 
law, and Dr Southall in fact anticipated that it would be used in a court of law.  It was 
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also the fact that, as I think you know - you dealt with it in your report - that there was a 
court-ordered discussion between Dr Southall and Professor David?   
A That is correct, chaired by the child’s solicitor.   
 
Q There are two points about that.  First of all, that even in its, as it were, 
unamended form, the position was that there was leave to Professor David to discuss such 
issues with Professor Southall as he felt necessary and, secondly, as a matter of fact, all 
parties agreed that a discussion chaired by the solicitors, the child’s discussion, could be 
held by Professor David only.  That was agreed by all the parties.   
 
MISS O’ROURKE:  Sir, can he make it clear when he uses the words “all the parties” 
that it does not include Dr Southall?  Of course he is not defined as a party in this.  In 
other words, it was agreed without reference to Dr Southall at the behest of Tim David 
that Tim David would meet him without his solicitor.   
 
THE CHAIRMAN:  Just make it clear.   
 
MR TYSON:  My learned friend can re-examine when she likes.   
 
MISS O’ROURKE:  Sir, we would not want the witness answering the question on a 
false basis, so it is important to have the clarity in the questions asked.   
 
MR TYSON:  Thank you. 
 
Q Also, it was open to Professor Southall, as he then was, to seek to agree to come 
along with that pattern of dealing with him, or not, as the case may be, because he was a 
volunteer in the process.  He could say, “I am not going to see Dr David alone.  I want to 
see him with the guardian”, just to put my learned friend’s comments in perspective.  
Anyway, suffice it to say ---  
 
MISS O’ROURKE:  Sir, is that a question or a speech?   
 
THE CHAIRMAN:  I think it was clearly an observation.  It certainly was not a question. 
  
 
MISS O’ROURKE:  No. 
 
THE CHAIRMAN:  Go on, please, Mr Tyson.   
 
MR TYSON:  It was clear, was it not, from the court order - in fact, you have set out the 
court order, page 13 of your report, that it was envisaged that any discussions between 
Professor David and Professor Southall were going to be a matter of which the court was 
going to be aware.   
A Yes, and I believe that Professor Southall was then to set out the points of concern 
to form the agenda of that meeting.   
 
Q Going on, he produced this document, which we have seen C10, then can I ask 
you, please, to look at C5, which is a subsequent exchange of e-mails between the two 
professors.  To be fair to you and to lay the trail, Dr Mok, it was clear from the order, I 
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would say to you, that this conversation between any communications between the two 
were a matter of record, which would ultimately end up to the knowledge of the court.  
Can I take you to the first e-mail, please, which is on C5, at the bottom of page 65 at H?  
This is an e-mail from Tim David to Dr Southall, Tim David having received the report 
we have just read, or seen:   
 

“Dear David,  
 
Please could I put a question to you?   
 
As I am sure you can imagine, there is a good deal of data about this case, both 
medical and circumstantial.  As you know I cannot disclose any details at all.   
 
I appreciate that for all the reasons that you set out, you have great concern about 
the possibility that Mr Clark rather than Mrs Clark killed the children.   
 
My question is simple.  Do you accept that it is possible that there is either 
medical data, or circumstantial data, or both, that could in fact largely or even 
completely exclude the possibility that Mr Clark killed either of his children?   
 
I feel I have to ask this question because nowhere in your report did you say 
something like ‘These opinions are based on the very limited data available to me 
in the television programme.’  I have not had the opportunity to study the papers 
in this case, and I accept that there may be data available that negates or is 
inconsistent with the opinions expressed here’.   
 
My guess is that you did not insert a caveat like this simply because you were in 
a hurry to send it off, but of course it is possible you take a much stronger view”. 
  

 
Then the important sentence:  
 

“I want to make sure I fairly and accurately represent your opinions, and hence 
this email”.   

 
Would you agree, Dr Mok, that the last paragraph at 66D is a simple request for 
clarification to which it was open to Dr Southall to answer in any way that he chose?   
A Yes.   
 
Q And that he was being asked so that Professor David could fairly and accurately 
represent his opinion?   
A Yes.   
 
Q Then the reply begins at the bottom of 66H:   
 

“Dear Tim 
 
I had thought through the issue of whether there might be other evidence not 
seen/heard by me which makes it impossible or very unlikely that Mr Clark killed 
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the two children.  I should say and should have put in my report that I had 
undertaken a number of discussions with people involved in the case after seeing 
the video:  namely Mr Gardner, the guardian and the senior social worker and 
had questions relating to other possible but extremely unlikely mechanisms for 
the bleeding and scenarios which would enable rejection of my opinion”.   

 
Just pausing there, you would note the absence of reference to either Professor Meadow 
or Professor Green.   
 

“I received negative answers to these questions.  These were in particular 
whether me disease had been present in the first baby that might have caused the 
death that was not reported on the television programme.  Also any other 
information relating to the case that made Mr Clarke’s involvement impossible.  
My only smallest reservation relates to an extremely unlikely prospect that both 
parents were implicated in the deaths.  I have never seen this and therefore 
rejected it.  Thus there can, in my opinion and beyond reasonable doubt, be no 
explanation for the apparent life threatening event suffered by the first baby 
which would account for the bleeding other than that the person with the baby at 
the time caused the bleeding through the process of intentional suffocation.  The 
subsequent unexplained deaths of the babies with other injuries makes it likely 
beyond reasonable doubt that Mr Clarke was responsible”.   

 
Then if we go down to F to complete the e-mail:   
 

“I am not used giving opinions without all the evidence being made available and 
I feel vulnerable over my report.  However, based on what I saw in that video 
alone and my discussions with the police officer, social worker and guardian, I 
remain of the view that other explanations cannot hold.  The evidence of the 
family friend is particularly important”.   

 
We have the situation where he has been given every opportunity to accept the lifeline - 
which is one way of describing it - that had been given to him by Professor David and he 
in fact firms up on his convictions that the father is responsible for the deaths beyond 
reasonable doubt.   
 
In light of that, Dr Mok, are you surprised, as you appear to be in your report, that the 
failure to the way he dealt with it in the caveat, bearing in mind the information he had, 
was found inappropriate and irresponsible?   
A No, I do not think it is inappropriate or irresponsible.  It is merely an e-mail 
exchange between two colleagues.  As I say, you either trust your colleagues or you do 
not.  I would have thought that this was just, as I say, an e-mail/informal exchange 
between two colleagues.   
 
Q But it was not an informal matter between two colleagues.  Both colleagues knew 
that what was in each e-mail was going to end up before a court.   
 
MISS O’ROURKE:  Sorry, sir, that has not been established.  He did not put that 
yesterday to Dr Southall.   
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MR TYSON:  That is the difficulty about going behind facts.   
 
MISS O’ROURKE:  Sir, it is not found as a fact by the PCC.   
 
THE CHAIRMAN:  I think the question that you put, Mr Tyson, would enable the 
witness to answer without going behind the facts.  The answer started to do so.  The 
question was:  would it surprise you, or did it surprise you, that the PCC made their 
findings on that, not whether you think they were right or wrong.  Perhaps you can 
answer the question that Mr Tyson put and then we do not need to go deeper.   
 
THE WITNESS:  My response would be that it was an open communication between two 
colleagues.  Now, I do not know whether David Southall actually saw the final product as 
a result of these e-mail changes before it was submitted to the court.  I see nothing wrong 
with that kind of exchange between two colleagues, especially if you have a difference in 
opinions between two fairly strong individuals.   
 
THE CHAIRMAN:  Does it follow then, in answer to Mr Tyson’s question as to whether 
the finding surprised you or not, your answer is yes?   
A The findings of?   
 
Q The findings of the PCC in 2007?   
A Yes, it does surprise me.   
 
MR TYSON:  I have got no further questions. 
 
THE CHAIRMAN:  Thank you Mr Tyson.  Miss O’Rourke. 
 
MISS O’ROURKE:  Just a couple in re-examination. 
 

Re-examined by MISS O’ROURKE  
 
Q Dr Mok, you were asked about your report and paragraph 5.1 on page 9, where 
you list what the British Paediatric Association would have said in 1994 of the sort of 
things you should be looking at.  What I want you to do is pick up C10 and see the 
account that Dr Southall had.  C10 is his report where he transcribes what Mr Clark said 
on the programme, so that you have this in context, Dr Southall yesterday, when giving 
evidence, said, “This was not what somebody reported Mr Clark had said.  In other 
words, the reporter” - it is the front page - “did not say this is what Mr Clark said.  
Mr Clark himself looked straight to camera and made the following comments”.  In other 
words, as if the parent was looking straight at you.  You will see the account there is:   
 

“Mr Clark stated:  ‘I heard this strange noise behind me and I turned around.  
There was blood running out of both his nostrils,”  

 
- can I ask you to note that -  
 

“not a huge flow but little trickles running out both his nostrils into his mouth 
[but] he was obviously choking.  He was swallowing it and choking on it and 
finding it difficult to breathe.  I was thrown into a bit of a panic as you can 
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imagine  and [so I] went to the bathroom and got a tissue to try and mop the 
blood away.  He was still struggling to breathe, so then I got a glass of water and 
poured that over his face to try and clear and that seemed to work [although] he 
did swallow it but it really thinned the blood out and he seemed to be able to 
breathe a little bit better at that point I rang down to reception and asked if there 
were any doctors in the hotel”.   

 
In addition, what was said, and I do not think this will be disputed, is that the child was 
sitting in a car seat, which was tilted back at an angle.   
 
MR TYSON:  Where does it say that?   
 
MISS O’ROURKE:  Not there, but that was on the programme.  My understanding is that 
that is not disputed.   
 
MR TYSON:  It is the first I have heard of it.   
 
MISS O’ROURKE:  Let me then take you to your report where you indicate the sort of 
questions that you would ask:  observations as to whether the blood was found from the 
nose or mouth.  Do you get that in that account?   
A Yes, the blood was coming out of both nostrils.   
 
Q “The timing of the event”, do you get that?   
A There is no sense of the timing, only that he observed the blood.   
 
Q “When the baby was last checked”?   
A We do not know anything about that.   
 
Q “What alerted the observer to check the baby”?   
A The strange noises behind him.   
 
Q “What was actually observed (whether the baby was trying to breathe, was 
struggling or motionless)”?   
A The baby was choking, swallowing, finding it difficult to breathe.   
 
Q “The colour the baby was”?  
A It does not say.   
 
Q “The position the baby was found in”?   
A I think you said in a car seat. 
 
Q We will come to that.   
 
MR TYSON:  It does not say.   
 
MISS O’ROURKE:  “Whether the baby was thought to have been asleep”?   
A I do not think it says that, no.   
 
Q And “details about last feed”?   
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A No.   
 
Q Do you need all of those things to be answered in order to make a provisional 
diagnosis that this could be child abuse?   
A No, I think in an ideal world, you would want all the answers, but you do not 
often, in practice, but you still need to go ahead and formulate your concerns.   
 
Q On the basis of that account, you, as a paediatrician reading that account, and 
knowing that it is given by a father face to face to the cameras, so in other words, a 
primary source, to quote my learned friend, it has come out of the mouth of the individual 
who was present at the time, would you say there is reason there to make a report to the 
authorities and express concern about child abuse?   
A Yes.   
 
Q The only other question I have got for you is in respect of the Tim David e-mail, 
which I think you were asked to look at, document C5.  I think it is at letter H at the 
bottom of the page where he is reading start of the e-mail:   
 

“As I am sure you can imagine, there is a good deal of data about this case, both 
medical and circumstantial.  As you know I cannot disclose any details at all”.   

 
This is one medical colleague writing this to another.  The fact is the medical colleague 
who writes that, saying, “I cannot disclose any details at all” has at that time been given 
permission by the court to discuss any matter he thinks appropriate with David Southall.  
He makes the statement there ---  
 
MR TYSON:  Before my learned friend puts that question, I would like to show her a 
document.  I will just show her lawyer to lawyer, but I can put it on the face of the record, 
if she wants.   
 
MISS O’ROURKE:  I do not need to look at any document.   
 
MR TYSON:  It is an important explanatory document.   
 
MISS O’ROURKE:  It is a what?   
 
MR TYSON:  I can do it the informal way.   
 
MISS O’ROURKE:  Yes, I would like to see it. 
   

(Counsel briefly withdrew)  
 
MR TYSON:  Sir, we have not been able to resolve the issue.  I think I am going to have 
to ask you to look at this matter de bene esse, as it were, without this witness being 
present.   
 
MISS O’ROURKE:  Sir, can I say the position is this:  I am entitled to ask the question 
that I am asking on the basis of the transcript evidence that you were given yesterday, 
because ---  
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MR TYSON:  Perhaps we can deal with the whole question and what your answer is in 
the formal way that I ask it to be dealt with.  You can make submissions at the 
appropriate time.   
 
MISS O’ROURKE:  Sir, I am sorry.  I am in the middle of asking a question.   
 
THE CHAIRMAN:  Yes, and this witness --- 
 
MISS O’ROURKE:  I am not clear what his objection is, because I am entitled to ask this 
question.   
 
THE CHAIRMAN:  Miss O’Rourke, the witness has been giving evidence now for more 
than the customary 90 minutes before we offer her a break.  There is clearly a matter to 
discuss.  Let us allow the witness to have her break now, and we will deal with the matter 
and then continue.   
 
Dr Mok, please take now a coffee break, a comfort break.  The Panel assistant will show 
you where everything is.  We will let you know when we are ready for you to return.  I 
know the building is pretty well empty, but I am reminded that you are on oath and I 
should remind you of that fact, and you should not discuss this case whilst you are 
outside of the room.  Thank you. 
 

(The witness withdrew)   
 
MR TYSON:  It is my objection, perhaps I --- 
 
MISS O’ROURKE:  No, sir, it is not yet.  It is my position that I am asking a question.  
My learned friend jumped up and interrupted the question.  It was a perfectly proper 
question, which was to read the bit of Professor David’s e-mail.  I was next about to take 
the witness to the four pages I hope you were given yesterday.  They were certainly 
copied for you yesterday evening, the bits from the transcript.  You will recall that I read 
out the bit where it became clear that Tim David had been given permission by Holman J 
in the Family Court to discuss any matters and any information with David Southall, but 
he then self-imposed a restriction that he would not do it by saying to the solicitors, “I 
think it should be dealt with in a different way”.  I do not have it in front of me because 
my copies were taken to photocopy for you and no-one has given them back to me.  If I 
remember it correctly, and I can get a copy, Tim David sought a self-imposed restriction 
by saying to the solicitor, “We do not need you present to take notes.  I prefer to do it 
doctor to doctor.  It will be a one-way interview rather than a two-way discussion, and I 
promise not to disclose anything to him”.  Now, there was no need for him to say, “I 
promise not to disclose anything to him”, because the court had given him permission to 
do so.  That is him saying, “I am going to promise to do that” when no one else did.  That 
is him setting it up that I can run it as a one-way discussion with nobody else present.   
 
All that I was going to ask this witness, in the light of him saying, “I cannot disclose any 
details at all”, when in fact there was a court order that he could, and so he was not in any 
way stopped by the court doing it, and looking at those passages, does that put the e-mail 
into any context because she has described it as an e-mail between colleagues, fairly 
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strong individuals who have a difference of opinion, and it is the sort of open 
communication that you would know in the circumstances.  I was simply putting a 
context on it.  Now, my learned friend has ---  
 
MR TYSON:  Well, what your learned friend is going to say is ---  
 
THE CHAIRMAN:  Before any of you say anything more, as a matter of housekeeping, 
we need to formally admit this document into evidence.  The reason that it was not 
admitted and does not yet have an exhibit number is that photocopies were brought into 
the Panel room after the departure of the parties yesterday.  That was on the request 
somewhat earlier in fact that we had it, so there is no issue there.  We therefore now 
formally admit it into evidence.  We will assign it D13.   
 
THE CHAIRMAN:  Now, Mr Tyson.   
 
MR TYSON:  I wonder if we can get from D13 who is asking who the questions about 
what.  I do not know who the witness is.   
 
MISS O’ROURKE:  The witness is Patrick Wheeler, the child’s solicitor, therefore, the 
person about whom Professor David said, “I do not need Patrick Wheeler to come”, and it 
was questions of Ms Langridge of Patrick Wheeler as to why was Dr Southall not given 
the information when the court had said he could have it.   
 
MR TYSON:  As is customary when someone wishes to make objection to the question, 
the objector puts his points and then the objectee responds, but Miss O’Rourke chooses to 
do it the other way around.  That is a matter for her.  What I sought to show her, having 
heard the question which she proposed to ask of this witness is the medical report in fact 
produced by Professor David to the Family Court as a result of the discussions that were 
had with Professor Southall, and I wanted to show her - did indeed in fact show her 
paragraph 7 of that report.  This is Professor David’s report that was produced to the 
Family Court as a result of the discussions that he had with Professor Southall.  It is not 
before you.  It was before the PCC.  The paragraph is paragraph 7 of this long 
medico-legal report, and it says the following: 
  

“My instructions were that absolutely no information about the case and no 
papers connected with the case should be disclosed to Professor Southall and I 
provided a written undertaking to this effect”.   

 
That paragraph in that report, which was before the PCC, was not challenged in any way 
when Professor David gave evidence.  As it was on the face of the record before the PCC 
that that was his position, that he provided a written undertaking not to disclose to 
Professor David the papers or any information about the case, that is what it refers to in 
the e-mail, C5, which we have seen, “As you know I am not entitled”, or whatever.   
 
MISS O’ROURKE:  Sir, with respect - sorry, I thought you had finished.   
 
MR TYSON:  When, at the bottom of C5, at H on page 65, he says, “As you know I 
cannot disclose any details” my learned friend was about to ask this witness, who of 
course was not there and knows nothing about that sentence, in my view, it was 
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appropriate to give a slight warning to my learned friend of the position Professor David 
was in fact in by virtue of his undertaking.  My learned friend declined to withdraw the 
question she was proposing to ask, me having shown her that document, which is why I 
need to indicate it to you, as it were, de bene esse.   
 
THE CHAIRMAN:  It is right, Miss O’Rourke, all of us, I know, are using our best 
efforts not to introduce any more background evidence than is required for us to do our 
job today.  It does appear that ---  
 
MISS O’ROURKE:  Can I respond to it before you say anything?   
 
THE CHAIRMAN:  Yes, please do. 
 
MISS O’ROURKE:  I think it is important I do, in the context.  Firstly, sir, it is not on the 
face of the record in the PCC.  It may well be that the report was put in, but nowhere was 
it stated by Tim David, as I am aware of it - and I may have missed it in my reading of the 
transcripts, his evidence-in-chief or cross-examination - was this particular point dealt 
with it or that particular paragraph of the report highlighted to the PCC, and they made no 
finding.   
 
Sir, my position is quite simple.  If he gave an undertaking, it is one he self-created and 
self-imposed and you have that, because you have what we are now calling D13, if the 
pages are copied in the order I have them, the first page sets out, and this is from my 
learned friend’s opening, between C and D, what the court order was, as I understand it, 
then between F and G.  That court order was never overturned, so Connell J made an 
order that there was leave to Professor David to discuss such issues with Professor 
Southall as he feels necessary arising out of the case.  That order was never revoked or 
overturned, so at the time they had the meeting, Tim David had the leave of a High Court 
judge to discuss any matter he wanted.   
 
What happened then was what is on the next page, if you have got them in the same 
sequence as me, D2/55, Tim David himself sought a gagging order on himself.  Nobody 
else put it on him.  The court did not put it on him.  He wrote and said, “I am writing to 
see if I can persuade you”.  In other words, this was a position he wanted to take, it might 
be said - and I may well say it when I come to submissions - in order to shut David 
Southall out, “That you agree to me interviewing on my own rather than with Patrick 
Wheeler as a chaperone”.  The court had given an order it would be chaired by the 
solicitor, and that was still in place.  Tim David sought to get rid of that order, or to not 
have it followed through, set out his position, as this witness has already said, contrary to 
the view he has taken about meetings being chaired by family solicitors, and he then goes 
on to say - and it is the third paragraph there, D2/55E and F, “My agenda for the meeting” 
- “my agenda”, nobody else’s agenda.  The court has ordered that the agenda should be 
drawn up by the solicitor from David Southall’s points of concern document, but 
Tim David instead says:  
 

“My agenda [for the meeting] would be to confine it to one sole topic...”   
 
- his data on nosebleeds in infancy -  
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“The meeting would be a one-way event, ie I would be asking Professor Southall 
questions without at any stage providing him with any information.  I understand 
fully that none of the papers in this case have been disclosed or will be 
disclosed...  I certainly undertake to ensure that I myself do not disclose any 
items of information at all”.   

 
Now that may be the written undertaking that has been referred to, but that is a 
self-imposed one, flying in the face of the leave provided by a High Court judge, so to 
then say in an e-mail, “As you know I cannot disclose any details at all” is wrong.  There 
was a High Court judge who gave an order which remained in place that he was - and my 
learned friend does not answer it by a medical report written by Professor David alone, 
saying, “I have given a written undertaking”, because it may well be what he is referring 
to is no more than this letter to Stephensons solicitors, “I certainly undertake to ensure I 
do not disclose”.  It was not an undertaking sought; it was offered by him.  It may well be 
said it suited his own agenda and motives in circumstances where he is the one going 
behind what is said in a court order.   
 
Now, sir, I do not accept that that one phrase in a medical report says anything.  If he 
wants to say it, he can bring Tim David here to say it.  He can bring it as part of his 
rebuttal evidence or whatever else, and I will cross-examine Tim David on it.  I am afraid 
I do not accept that one phrase in the report as saying anything.  My point remains good 
to Dr Mok.  A court had ordered and said he had leave to discuss such issues as he feels 
necessary, and he then goes on in an e-mail exchange to say, “As you know I cannot 
discuss any details”, which was not, as a matter of law the position.  If he has given an 
undertaking, it is one that he has created, he has self-imposed; it is voluntary.  No court 
asked for it and I am not aware that anybody else asked for it.  I think we have there the 
source of the documentation.  Unless it is going to be said that some court asked him for 
an undertaking, or some solicitor did, and some document is going to be produced 
showing that is the case, but it is my belief on what I have seen and read of the transcripts 
and the fact that this was actually written and produced by the solicitor, this is in the 
evidence of Mr Wheeler that this has come out and said, “Would you agree to me meeting 
without the third party”, “Has he correctly recorded your views”, did the meeting go 
ahead?  Sir, I say, therefore, I am entitled to ask this witness the question.  If my learned 
friend wants to call Professor David to say somebody put me under an undertaking, so be 
it.  Certainly my point is that the court had given permission.   
 
THE CHAIRMAN:  Give me one moment, please.  Mr Tyson, do you have anything that 
can assist us?   
 
MR TYSON:  Two points.  I do find my learned friend’s submissions surreal, in that 
whatever it is admitted that an undertaking was given, I hope, and as to the purpose of the 
undertaking, who asked it, to whom was it given, et cetera, may concern my learned 
friend a lot, but I do not think Dr Mok can help us as to the status of an undertaking that 
was given by Professor David.   
 
In my respectful submission, as far as Dr Mok was concerned, to ask her to answer the 
question that my learned friend is proposing to put to her which related to the e-mail, “As 
you know I cannot say anything about it”, I cannot see that Dr Mok’s observations on the 
matter four years later in a review hearing, when she is not a principle to the matter, 
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merely an expert trying to give us the views of seriousness in 2008, is relevant, 
admissible, useful or helpful evidence at all.   
 
MISS O’ROURKE:  Sir, can I respond briefly to that?  It is a question arising in 
re-examination.  I would never have asked Dr Mok about it in the first place, and I did not 
ask her about the e-mail exchange.  My learned friend opened this up by asking the 
question that you correctly rephrased in terms of:  are you surprised that the PCC find this 
inappropriate or irresponsible?  So he read her out the e-mail in full and asked her to 
comment on it.  She then commented in the context of being led to believe from that 
e-mail that Professor David had no right to disclose any documentation.  I was about to 
now correct her and say do you want to add or subtract anything from your comment, 
particularly given that she had used the following words: firstly, that she was surprised; 
secondly, that she thought it was an open communication between two colleagues; and, 
thirdly, this was a difference of opinion between two fairly strong-minded individuals.  In 
that context, to then know that one of those individuals had self-gagged or in fact had 
misstated - sir, I think it is a point for argument, ultimately, rather than for this witness.   
 
THE CHAIRMAN:  I think it probably is just that.  I wonder if there is a middle way that 
will satisfy both counsel?   
 
MISS O’ROURKE:  Sir, I will withdraw the question from her and I will raise it in 
argument.   
 
THE CHAIRMAN:  Even better.  Thank you very much.   
 
MR TYSON:  I am perfectly content with that.   
 
MISS O’ROURKE:  Sir, in which case, I have no further questions for her, but I do not 
know whether the Panel do.   
 
THE CHAIRMAN:  Yes, the Panel do.  May I suggest we take a short break ourselves.  
Shall we say ten minutes.  We will return a little after 20 past, and the Panel will ask 
questions.   
 
MR TYSON:  Before that, is now an appropriate time to talk about housekeeping?   
 
THE CHAIRMAN:  It could be, Mr Tyson.   
 
MR TYSON:  Just a few parameters.  I think my basic parameter is that whenever my 
learned friend and I make submissions about impairment, they should be on the same date 
and on the same occasion.   
 
THE CHAIRMAN:  Yes, indeed.  That must be right.   
 
MR TYSON:  Dependent on where we get - I am sure my learned friend and I are both 
extremely hopeful of getting in our submissions today - I certainly am ---  
 
MISS O’ROURKE:  Sir, I would think not.  Just so you understand where we go next, 
when I finish this witness, there is then Dr Crawford.  My anticipation is that by the time 
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we finish Dr Crawford, given the time it appears to be taking for each of these witnesses, 
somewhere around about an hour and a half to two hours, if we finish this witness some 
time after half-past eleven and we then start Dr Crawford, we are not going to finish here 
until something around half-past one, quarter-past one.  We presumably then we will take 
a lunch break, which will take us two o’clock, if we take a shorter one.   
 
Sir, I am still in 22D of my case, which means I am still entitled, at this stage, to be 
making submissions about context and background, and I have a number of submissions 
to make on that, now having heard the evidence on context and background, before we 
move on to impairment.  I anticipate that I could be something of the order of 45 minutes, 
making my submissions in terms of context and background, because I will take you 
through document C10 and I will take you through some of the things said that the PCC 
accept in the findings and then take you through a summary of the evidence of some of 
these witnesses in the context of context and background first, in particular, Dr Southall’s 
evidence.  Then I would understand that my learned friend would make his 22E 
submissions on impairment, and then I would follow on with my 22E submissions on 
impairment.  I anticipate being about an hour on my 22E submissions, because I will take 
you to the Court of Appeal’s decision in the case of Sir Roy Meadow and I will take you 
to the question of serious, and I will take you to the Nandi case and to the Preiss case in 
terms of deplorable conduct, indeed as I promised yesterday.  I will also take you to the 
Cohen case.   
 
I anticipate that after lunch, on the basis that it is after lunch that we finish Dr Crawford’s 
evidence, my submissions to you in total could easily be some two hours.  Therefore, 
unless my learned friend is going to be 15 minutes on impairment, we are not going to 
both get them in today and finish by 4.30.  Given we started at nine o’clock, I would have 
thought that we do not want to be sitting beyond 4.30 when people have got travel and 
other arrangements made.   
 
Sir, my suggestion was therefore going to be that I close my submissions under 22D and 
that when we come back on the next occasion, both my learned friend and I make our 
submissions on impairment on 22E on the same day, but more than that, the hope will be 
that we will have the benefit at that stage of having the transcripts of this hearing, and so 
it will make it easier for both of us to make our submissions in the context of the 
transcripts that we have got of the evidence and that then we can probably deal with them 
more briefly and succinctly, and even on the basis that we were both an hour on the next 
occasion, that still gives the Panel the whole of that day or the rest of that day to deal with 
its determination on impairment, and, if necessary, the next day to deal with the second 
stage, should it arise.   
 
THE CHAIRMAN:  Yes, I think it is becoming fairly clear that we are not going to be in 
a position to safely start on the process of final submissions in the knowledge that we 
really do not split.  Therefore, it seems that at whatever point we reach today prior to that, 
we will adjourn to the later occasion already agreed.  It is right that we should be in 
possession of transcripts in advance of that.  They will typically be sent to you by e-mail 
and by hard copy.  Indeed, it may be that it would assist all parties if there were a written 
submission or a skeleton submission presented, given the time that we are going to have 
available, but I think, in essence, what Miss O’Rourke says must be the way that we will 
have to go.   
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MR TYSON:  I have my submissions, which I was hoping to get - my experience of these 
matters is the longer you have to think about these matters, the longer is the speech, and 
once one starts referring to transcripts and things, you get completely bogged down.  If 
you were to make a request that there be simultaneous exchange of skeletal points, or 
indeed submissions with a certain date, say 14 days from today or whatever, that would 
assist everybody because the documents will be fresh, and it would not preclude people 
thereafter adding bits and pieces, if necessary, but it would shorten the process and it 
would assist everybody, while matters are fresh, to put their skeletal thoughts on papers.  
It must be, of course, simultaneous.   
 
MISS O’ROURKE:  I am sorry, sir, it cannot be simultaneous.  The process is this:  the 
Council makes its submissions on impairment and I reply to them.  It is as simple as that. 
 It is not going to be simultaneous.  Why should I give up that advantage to respond to my 
learned friend and why should I give him the advantage of seeing mine before he comes 
back and makes any further submissions?  I am sorry, I do not agree.  We will do it in the 
normal way.  There is no need to bend the rules.  This is a significant case and he knows 
and understands this.  The case may not end here, and he knows that too.  I am not going 
to be bending any rules.  I am going to do it according to the rules, which is he makes his 
submissions, he finishes them, he produces any evidence he wants to under 22E, because 
of course he is entitled to produce evidence, as indeed I am.  It may well be that I put in 
other matters at that stage because the Cohen case allows me.  When he has closed his 
case on it, then I will get up and deal with my submissions on impairment.  I will not be 
putting them in writing and I certainly will not be doing them within 14 days because I 
have already postponed a holiday in order to be here this week.  I am off to the United 
States and I will not be back within 14 days.   
 
THE CHAIRMAN:  Very well.  We wish you a very pleasant holiday.  In the event that 
this process, which will occur whilst we are not sitting, reveals to either counsel the 
prospect that the two days which we have set aside will not be sufficient, can I please ask 
that the GMC be informed at the first opportunity?  It is really not in anybody’s interest 
for us to come back on that occasion and then find that we run out of time.   
 
MR TYSON:  Noted.   
 
MISS O’ROURKE:  That is fine.   
 
THE CHAIRMAN:  Shall we say we will return at half-past eleven?   
 
MISS O’ROURKE:  Sir, can we have five minutes longer?  I am told Dr Crawford is here 
and then it allows me to have five minutes telling her where we are at so that I then do not 
have a break after Dr Mok finishes; I can put Dr Crawford straight in the witness box. 
 
THE CHAIRMAN:  Fifteen minutes is the normal break, so we will say 25-to twelve. 
 
MISS O’ROURKE:  Thank you, sir. 
 

(The Panel adjourned for a short time) 
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(The witness returned) 
 

THE CHAIRMAN:  Welcome back, everyone.  Dr Mok, it seems that counsel have come 
to the end of their questions.  We now have reached the stage where it is open to the 
Panel to ask questions of you, if they have any.  I understand they do.  I am going to hand 
you first of all to Ms Valerie Atkinson, who is a lay member of the Panel. 
   

Questioned by THE PANEL  
 
MS ATKINSON:  My question is really a clarification.  You have been asked by both 
counsel that you said in evidence you would want to know an answer to the question that 
you lay out.  They are laid out on page 10 of your report.  Before you were able to make a 
differential diagnosis or how far you would put intentional suffocation and, as I 
understand it, what Miss O’Rourke was saying to you was, well, actually, some of these 
questions were answered.  The bit I want to be clear on is if you knew that there were two 
children that had died and that the evidence, as given by the Home Office pathologist, 
was that there was overwhelming evidence that there were two homicides, as you were 
looking retrospectively, how would you then put the differential diagnosis of intentional 
suffocation?  Where on the scale would you put it when you have got that --- 
A Taking the whole picture?   
 
Q Take the whole picture:  two deaths, the description in the hotel room from the 
television programme, how much you think was known - I know it is a debatable area - 
from the questions that were asked by Dr Southall of other people, and what was known 
of the two deaths that the Home Office pathologist had said there was overwhelming 
evidence of homicide.  Now, taking all those factors, where on the scale would you put 
your differential diagnosis of intentional suffocation?   
A I would put it fairly high up on my list of differential diagnosis.   
 
Q When you say “fairly high up”, I do not know how many differential diagnosis 
you would have.  Would it be second top, third top, top?   You said fairly high up.   
A I would probably, if I took the whole picture, put it top of my list of differential 
diagnosis.   
 
Q Can you give any indication of weight?  I mean, it would be fairly clearly top, or 
would you be considering anything else as that is the seventh - can you put a percentage 
on it?   
A I do not like to give percentages, but I would say that given that sort of history and 
the whole background, painting the whole picture, the pieces of the jigsaw then falls into 
place, and that would be intentional airway obstruction would be the top of my 
differential diagnosis, followed by medical causes.   
 
MS ATKINSON:  Thank you.   
 
THE CHAIRMAN:  Thank you, Ms Atkinson.  Now Dr Lorraine Linton is a medical 
member of the Panel.   
 
DR LINTON:  My first question is a little bit similar.  I am very interested in your paper, 
which we have as D11, if I could refer to the chart, which starts on page 11 of that report. 
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What I am interested in asking you about is the relative probabilities of different 
diagnoses at different ages.  The children in your study were under two; half of them, I 
think you said, under one.  As I look at the ages, I see that the first five cases listed were 
under six months.  Now, what I am interested in asking you about is whether you think 
that the history of a baby with blood around the nose or mouth is more significant in a 
younger baby than it is, perhaps, for an older child maybe over one and independently 
mobile.  Would you attach a different weight to the finding of oronasal bleeding?   
A I think the younger the child, the greater weight you would place on the particular 
diagnosis because for a very young child under the age of six months, when they are not 
independently mobile and therefore not in a position to get into any trauma or traumatic 
events, that would be quite significant.  Children of that age also, even if they scratch 
themselves, that sort of scratch or self-inflicted trauma would not result in trickles of 
blood.  You might see a tiny scratch on the face, as we see quite commonly in young 
babies.  Certainly the younger the child, the more significance you would put on that 
diagnosis.   
 
Q The fact that the baby in question in this case - Christopher, the one about whom 
the programme was made - was, I think ---  
A I think he was eight weeks old.   
 
Q Eight weeks at the time?   
A At the time of the nosebleed.   
 
Q You would attach a lot of significance to that in considering the question of a 
non-accidental cause?   
A Yes.   
 
Q Again looking at your paper, what about the question of bleeding due to a medical 
cause?  Looking down that list, there are four patients who had bleeding which was 
attributed to low platelets and in each case a very serious diagnosis was made for each 
one as the cause of the low platelets.   
A Yes.   
 
Q Now, my question relating to that is in a baby where bleeding occurs and low 
platelets are found, and the bleeding is therefore attributed to the low platelets or the 
coagulography, would the cause of the low platelet count then be evident at post-mortem? 
  
A No, it would not, because what you are looking at is an antemortem diagnosis.  
The blood was taken, the platelets were found to be low and I do not believe pathologists 
would be checking on platelet counts at the post-mortem.   
 
Q I understand that point, but would the cause of the low platelets - in each case 
here, you have a disease causing the low platelets, choriocarcinoma, ITP, 
haemophagocytic lymphohistiocytosis ---  
A I am sorry.  I see what you mean.   
 
Q That the cause of the low platelets --- 
A That cause should be evident at post-mortem.   
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Q So if a post-mortem report does not find a cause for low platelets, then, again, that 
would push up the differential diagnosis that this might be due to suffocation, for 
example?   
A Yes.   
 
Q Just on the question of post-mortems, do you sometimes take verbal reports from 
pathologists when you are dealing with these cases in order to ---   
A Yes, I do.  In fact I did that yesterday.  It is very common to get a quick report to 
guide the child protection professionals as to the way forward, so if the post-mortem did 
not find anything suspicious, then we can stand down child protection, but on the other 
hand, if there were suspicious findings at the post-mortem, then we would be much more 
concerned that child abuse was a contributing factor.   
 
Q You would not insist on first seeing a printed report before you took any actions?   
A As I say, I trust my colleagues to give me a verbal report which would then be 
followed by a written report, which should reflect what they said initially.   
 
Q One final thing, in the sense I am coming back to medical causes for oronasal 
bleeding, if the cause was something like a severe chest infection or something serious 
enough to cause such bleeding, pulmonary oedema, something of that sort, would you 
expect the child then to be well from then until a death ten days or two weeks later?   
A No, I would not, and I think Edmund Hey in his critical appraisal of all those case 
reports brings out that point, the fact that, in hospital, when these children are observed to 
have their airways obstructed, immediately when the obstruction is relieved, you get this 
gushing of blood which is pretty alarming, but then most of these patients only needed 
either no treatment or supplementary oxygen, and the recovery was rapid.   
 
Q Again, with a history of a child who is then well in between the episode and death, 
that again would cause you to push suffocation higher up your list of diagnosis?   
A Yes.   
 
Q On the subject of the paper by Dr Hey, you may not be able to answer this 
question - I am just interested in the fact - I think I am right in saying, although I have not 
had a chance to read it in detail, he says that two out of the 82 children had delayed 
discovery of bleeding.  I am interested in whether we know what the age of the two 
children was and whether there would be a significant difference there between a younger 
baby and an older child?   
A I am afraid I cannot answer your question, but he does make the point that many 
of these children were young infants.   
 
Q But you do not know whether the two who ---  
A No, I am I afraid I cannot tell you.   
 
DR LINTON:  I thought you may not.  Thank you very much.   
 
THE CHAIRMAN:  Any questions from counsel arising out of the questions from the 
Panel?   
 
MISS O’ROURKE:  No, sir.   
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MR TYSON:  No, sir.   
 
THE CHAIRMAN:  Dr Mok, that completes your testimony.  Thank you for coming to 
assist us.  We know that you were here before waiting and now you are here on a 
Saturday.  We are really most grateful for your efforts.  Thank you.   
 

(The witness withdrew)  
 
MISS O’ROURKE:  Sir, I call Dr Crawford.  Sir, just making that point before the 
witness comes in, I know her report, as such, is not meant to be in, but the way she has 
done her CV is to incorporate it into the first three pages of her report.  Again, in short 
time I was going to refer to the report for that and invite you effectively to treat the first 
three pages up until she gets to the words “child protection” as effectively a CV.   
 
MR TYSON:  I have no problems with that.   
 
THE CHAIRMAN:  Very well that, is what we shall do.  Thank you. 
  

MARGARET JOAN CRAWFORD, affirmed 
Examined by MISS O’ROURKE   

 
Q Dr Crawford, can you give the Panel your full names, please?   
A Margaret Joan Crawford.   
 
Q Your professional address?   
A I am a consultant paediatrician at Pilgrim Hospital Boston in Lincolnshire.   
 
Q And your professional qualifications?   
A MBChB, DCH, FRCP, FRCPCH.  You do not want me to go into it more than 
that, I take it?   
 
MR TYSON:  You can lead on these matters.   
 
MISS O’ROURKE:  That is more than ample.  You did set out in your report, and the 
Panel are going to look at the first three pages of it, for the purpose of getting a CV, that 
your position is you have been a consultant paediatrician at the Pilgrim Hospital since 
1983; you deal with general paediatric problems for children of all ages up to 16; you 
qualified in 1970; and apart from one house post in general medicine, all your jobs since 
then have been paediatric, including paediatric surgery, child psychiatry, neonatology and 
paediatrics.   
A Yes, that is correct. 
 
Q So you have spent your professional working life working with children?   
A Yes.   
 
Q You have special interests in asthma and cystic fibrosis, but you also have a 
special interest in child protection.  Is that right?   
A That is correct.   
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Q You are the designated doctor for child protection in Lincolnshire, which means 
that you get involved in their safeguarding board and area child protection committees?   
A Yes.   
 
Q You contribute to serious reviews and you are also active, therefore, in going to 
court, to the Family Court, to the Crown Courts on occasion, and you prepare reports for 
courts?   
A That is correct, yes.   
 
Q You are also secretary of the Child Protection Special Interest Group affiliated to 
the Royal College of Paediatrics and Child Health?   
A I have just terminated that job.  That just ran out, but that was up to July this year, 
so I think it counts.   
 
Q You have been doing that since 2002?   
A Yes. 
 
Q You were also on the editorial board of the Child Protection Companion, 
published by the Royal College in 2006, and you teach and train in child protection 
issues, especially training doctors in paediatrics and those two A&E posts. 
A Yes. 
 
Q Is it fair to say, therefore, that child protection, in general, is an issue for you that 
you work with social services, the police, you get referrals from general practitioners, 
other paediatric colleagues and you deal with cases in the context of the child protection 
system?   
A That is correct.   
 
Q Can I just ask you this before we start, do you know David Southall?   
A I know him professionally, yes.   
 
Q How long have you known him or of him?   
A I have known of him for a large number of years now.  I would not like to say how 
long.   
 
Q In what context have you known him in the child abuse context, in the general 
paediatric context, or in what context?   
A Well I have known him from his research.  I have heard him talk at meetings.  I 
met him at conferences.   
 
Q Just a word or two about child protection work.  You have obviously got a lot of 
experience in it.  Is it an easy field to work in, is it a difficult or challenging field and, if 
so, why?   
A I believe it is one of the most challenging fields to work in.  As I have probably 
stated in my report, usually right from the beginning as a medical student, you were 
taught to take a history, do an examination, to do investigations and come to a conclusion. 
 With child protection issues, just straightforward child protection issues, you are usually 
starting from a point of disinformation.  In other words, the history you are being given is 
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incorrect and it starts from there, so it starts in a most unusual fashion.   
 
Q In terms of working in it as a multi-agency system, in other words, you are not 
just working as a paediatrician, you work with other professionals, does that create 
problems; does it create differences of opinion, tensions within the system, people taking 
positions, things of that sort?   
A Well, of course it does.  It is essential to work within a multi-agency context, 
because quite clearly when you see any child with any problem, you do not have all the 
information that is available vis-a-vis social services, police and so on.  It is also not your 
role to investigate the concern.  That is the role of the investigating authorities, who are 
the police and social services.  It is also for the benefit of the child to be in a multi-agency 
system, and obviously social services can look at the background of the family, other 
members of the family.  It very much is multi-agency work.   
 
Q I want to talk to you about the context of the case, so you understand it, we are not 
going behind the findings fact that were made by the Professional Conduct Committee in 
August 2004.  What we are looking at is in respect of some of the criticisms that they 
made and how seriously, as a consultant paediatrician, you might judge those criticisms 
to be.  Obviously there is a range of seriousness from - well, it is at a minimal level up to 
that is very, very, very serious.  What I wanted to look at was some of what Dr Southall 
did.  The first thing I was going to ask you about was he of course made a report to the 
Child Protection Unit in the North Staffordshire area, having seen a television 
programme, and he reached certain conclusions in respect of seeing that programme on 
the question of oronasal bleeding, and, in particular, a conclusion that, as far as he was 
concerned, there was strong evidence there of intentional suffocation.  Can I ask you 
firstly this - you have read the transcripts, I think, of the PCC hearing?   
A I have. 
 
Q You are aware of the background facts in the Clark case.  Him setting out views 
that this is intentional suffocation, is that a theory, is it a medical opinion?  How would it 
fit as far as you, a paediatrician, would be concerned if you had heard the same history?   
A I would be very concerned.  We do not see young babies with serious nosebleeds. 
 If we do see a young baby that has bleeding from the nose and mouth of any extent, the 
first diagnosis, if the baby did not have something like leukaemia or a bleeding disorder 
of some kind, would be that the baby had been smothered.  It is really very, very rare.   
 
Q For someone like David Southall, you presumably were aware or are aware of his 
own publications in 1997 in Pediatrics, the American journal, as to covert video 
surveillance.  Is that work that you are aware of?   
A I am very much aware of that work and so David Southall would be regarded as 
an expert, especially with the life-threatening episodes and the association with nasal-oral 
bleeding.   
 
Q How is his work viewed among the profession?  Is it out there somewhere, or is it 
reviewed as it is an interesting theory or is it reviewed as ---  
A I cannot tell you - both in this country and abroad, it is highly regarded.  Very 
highly regarded.  I could not overemphasise that.  It is not just in this country, it is 
America and elsewhere abroad.   
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Q Someone like him watching that TV programme and getting a history of bleeding 
from the nostrils and the child choking and struggling to breathe, would it surprise you 
that he would reach the conclusion he did?  In other words, there is a question here of 
intentional suffocation?   
A Yes, I think, as I probably stated, I did not see the programme at the time, but the 
description of the programme and actually having seen it on a video since, it creates a 
shock.   
 
Q For a paediatrician?   
A Yes, it does, because you look at it and you think about it and you think, well, 
could it be that that child was smothered in the hotel room, causing the nasal bleeding?   
 
Q Dr Southall used the words in his cause for concern report, “I was stunned when I 
heard this account given”.  You have just used the words it causes a shock.   
A Yes. 
 
Q Are you therefore surprised that he would use words like, “I was stunned”, as a 
paediatrician with expertise in this field?   
A It does not surprise me at all.  It would be the leading diagnosis and also having 
had experience, obviously, over the years with many, many conditions, fits and episodes 
of choking in a baby, episodes of going blue, the reaction from a parent is usually dial 
999 and get an ambulance.  That is another feature of this.   
 
Q The fact that nobody dialled 999?   
A Yes.   
 
Q Would you want to admit this child?   
A I would certainly admit this child.   
 
Q What would you then do with this child, having admitted it?   
A Well, I think if I had a history like that, I would do blood tests.  I would look for 
evidence of bleeding disorder.  I would obviously examine the child thoroughly and make 
sure there was no local source of bleeding.  I would also be doing varied blood tests, but 
over and above that, I would talk to the parents and inquire at that time of the child 
protection register.  They have very recently been removed.  That would involve a phone 
call to social services to ask if the family were known to social services, and then having 
excluded any medical cause, I think there would be a good case for a full investigation 
under child protection procedures.   
 
Q You have talked about what you as a paediatrician would think.  Are you able to 
assist us as to what a general practitioner would think?  In other words, if a phone call 
had been made to a GP, or if a GP had been asked, would you expect a GP to think that 
oronasal bleeding in an eight-week old baby is strange or ---  
A I would think that a GP should think that an oronasal bleed in a baby of that age is 
very rare.   
 
Q And should be referred to hospital?   
A Yes.   
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Q Do you receive referrals from GPs in such circumstances where there is 
something strange of that sort?   
A Well, yes, but you have to remember that this situation is extremely rare.  I cannot 
recall the GP phoning me about a nosebleed, but they would certainly phone about other 
odd situations with babies, and should do.   
 
Q If you have not encountered it - you do not encounter very often a nosebleed in a 
child - then for a GP, too, it would be a rarity?   
A Yes.  I mean, I have encountered lesser nosebleeds in babies than I think I did 
state in my report.  I have dealt with a child who did have a serious nosebleed who very 
seriously is likely to have been smothered, but there are other children that I have dealt 
with where the nosebleed has been associated with child protection issues, but they have 
often come to A&E, rather than another route. 
 
Q Going to a GP? 
A Yes. 
 
Q Then would A&E get a paediatrician involved?   
A Always.   
 
Q I want to ask you now about a criticism that the Panel made of Dr Southall for not 
interviewing either Sally Clark or Stephen Clark.  As you know, Professor David was the 
expert witness and factual witness for the GMC in the case.  Do you have any views on 
whether, in this sort of circumstances Dr Southall was in, or indeed in general, 
paediatricians should be interviewing family members in cases such as this?   
A I think there are two issues and I do not know what order to put them in.  The first 
thing is he was not an expert witness, but if you are an expert in a case, it would be 
extremely rare to interview the parents where there are child protection concerns.   
 
Q Why?   
A I cannot remember an occasion when I have done it.  It is not common practice at 
all.   
 
Q Why not?   
A Well, especially with child protection concerns, what are you judging from your 
interview with a parent?  It is very dangerous to assume either way if the parents come 
across as very caring, dare one say middle-class, good, caring parents.  That does not 
mean you are being misled.  Even worse if they come across as coming from a poor social 
background and the kind of people that you might not get on with.  You could equally be 
misled and it is just not the thing to do.  The other issue, as I have said, is that David 
Southall was not being asked to act as an expert witness in this case.   
 
Q As you know, Professor David had given a view that it should be done and indeed 
he had interviewed the Clark family a number of times.  Are you aware whether Professor 
David has published these views and how you or others in the profession have reacted?   
A Yes.  Yes, of course I am.  He did express it as part of - I have forgotten the name 
of the paper, but the duties of expert witnesses or the production of reports did write that 
parents should be interviewed, parents or carers should be interviewed and I, amongst 
others, as you full well know, did a letter saying that that was not common practice.   
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Q He produced a report and you replied to the same journal?   
A Yes.   
 
Q Why did you take that step?  How strongly did you disagree with him?   
A I disagreed with him very strongly.  It is just not something that is done and 
indeed do I believe should be done.   
 
Q Who do you believe should be doing the interviewing?   
A There are several things, are there not?  If you are an expert witness, you are 
provided with a lot of information on a case.  Now, when you say “who should do it”, if 
are you dealing with an ordinary child protection case, then obviously you, as a 
paediatrician, do take a history from the parents, but it is for the investigating authorities, 
that is the police and social services, to do the interviews.   
 
Q I want to come next to the report that Dr Southall wrote.  Can I ask you to look at 
D9?  This is the letter of instruction Dr Southall got in respect of the report he was to 
prepare.  You will see it says in the second paragraph:   
 

“Following representations made to the Court it has been agreed that Professor 
David will meet with yourself to enable Professor David to provide an 
Addendum Report”.   

 
So the report for the court is going to be from Professor David.   
 

“This is on the basis that in advance of any such meeting you outline in writing 
the points of concern that you have as a result of your interest in the case.   

 
To that end...if you could respond in writing [to me] setting out the points of 
concern”.   
 

Then the solicitor says:  
 

“I will [then] form an Agenda and Chair a meeting between yourself and 
Professor David and [thereafter] produce Minutes and circulate these to the 
other parties”.   

 
Now, we know the last bit did not happen.  There was no agenda formed.  There was no 
meeting chaired by a solicitor and there were no minutes produced and there was nothing 
circulated.  The document that was asked for here, “respond in writing setting out your 
points of concern”, you should find there at C10.  I suspect you have seen it in another 
format in the transcripts of the hearings.  You may not have seen it in this form, but I 
think you have read in the transcripts what it is that he wrote and the format in which he 
did.  The PCC find that in respect of that report he had gone too far in his wording, 
particularly using words like “beyond reasonable doubt” or “absolute certainty”, I think, 
or “almost certainty”, and also he had topped and tailed the report with, “I declare the 
contents of this report are true and that they may be used in a court of law”.  The PCC 
made findings in respect of he had stated things in there that he could not know to be true, 
and that he had presented in there his theory as if it was fact.   
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You have had an opportunity, I think, to read it, but feel free to refresh your memory in 
respect of it.  Without any doubt, he expresses his views very forcefully in that.  Would 
you have any comment on that being appropriate, given the role that he has, and if it is 
wrong, how far wrong he has gone in using the language that he does, and the 
terminology and, indeed, the whole set-out of his report?   
A Without going through it word by word, it looks a very thorough report.  I would 
hope that any paediatrician would - well, it would be nice to think that a paediatrician 
would produce such a thorough report which, of course, we have to remember was really 
raising points of concern.  It was not a medical report that was going to go straight to be 
used in a court of law, whatever the last sentence says, unless Professor David had chosen 
to use it in that form.   
 
Q It could be said that he effectively says in that report that he reaches the 
conclusion that Mr Clark has murdered the first baby and may well have murdered the 
second baby, and he goes on to use phrases such as: 

 
“I felt the police had been mislead into believing Mrs Clark could have 
suffocated Christopher” 

 
- and - 

 
“...it appeared extremely likely if not certain to me that Mr Clark must have 
suffocated Christopher”.   

 
It is very strong language, it would be said.   
A Well, it is.  I have to say that there was evidence of a history from the father, as 
portrayed on a television programme.  Dr Southall, as we know, had spoken to experts 
involved in the case, and he had the expertise to put forward his opinion in very strong 
terms, and as there was a living child involved, surely it was his duty to do so.   
 
Q PCC have found that he overstepped the mark in doing so.  We have to accept that 
finding.  On the basis he has overstepped the mark, do you, as a paediatrician, and a 
senior and experienced paediatrician in this field, find it a serious overstepping of the 
mark, or at the lower end of the scale?   
A Well, we have to draw it back to where this report was, which is a points of 
concern document for discussion with Professor David and therefore not serious at all.   
 
Q Next, he did not put a caveat in his report and the PCC find that as a criticism of 
him.  In other words, he did not say anywhere in the report, “By the way I have had 
limited information only.  I have done this based on a TV programme and discussions 
with a few other people.  I have had no access to medical notes.  I have not seen the 
post-mortem findings written down”, et cetera.  The PCC find that to be a criticism.  In 
the context of what the report was and his letter of instruction, how serious a criticism is 
that?   
A I do not think it is a serious criticism at all, but of course he had spoken to one of 
the pathologists involved in the case and therefore I would assume had a lot of 
information.   
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Q It is not so much that he had a lot of information, it is a question of he did not put 
a caveat in.  In other words, the reader of that report might not know that he had not had a 
lot of information.  Do you see that as being the case, bearing in mind whether a report ---  
A No, I believe that not to be serious at all.  This was a medial - well, a points of 
concern report that was for discussion, as I understand it, with Professor David, and 
therefore to not put a caveat in is - it seems to have no seriousness at all.   
 
Q Then I want to come to some e-mails.  There was an e-mail exchange between 
him and Professor David.  You should find the document there in front of you.  I think it 
is C5.  It is a transcript.  What you will find there, what is titled at the bottom D1/65H, is 
an e-mail from Professor David to him and then there is a response from Dr Southall, and 
it starts at the bottom of D1/66 - that is the second page - and you will see that he, on 
D1/67D, he says:  

 
“...in my opinion and beyond reasonable doubt, be no explanation for the 
apparent life threatening suffered by the first baby which would account for the 
bleeding other than that the person with the baby at the time caused the 
bleeding through the process of intentional suffocation.  The subsequent 
unexplained death of the babies with other injuries makes it likely beyond 
reasonable doubt that Mr Clarke was responsible”.   

 
He uses the phrase “beyond reasonable doubt” on two occasions in an e-mail, and 
therefore uses very strong language, effectively saying Mr Clark is responsible for the 
deaths of those babies.  Should he have used that sort of legal phraseology?  Should he 
have put it in such strong terms?   
A This was an e-mail between colleagues.  I would not have expected it to have been 
pulled out and used in the way it was.  I think the other issue is that it is very different 
saying “beyond reasonable doubt” in an e-mail, to a judge and jury finding someone 
guilty in a court of law beyond reasonable doubt.  It is a very legalistic phrase.   
 
Q Between two doctors.   How do doctors use it?   
A Well, obviously doctors can have discussions and disagreements about diagnoses, 
and they might say that it seems to me that this must be the diagnosis, and I suppose you 
could say, therefore, it is beyond reasonable doubt in my own mind that it is the 
diagnosis.  I think it is - it is very different.  As I probably put in my report, I think what 
this e-mail did was make doctors very careful about e-mailing each other about details in 
- well, about anything.  It certainly made me think twice about the wording I would use in 
an e-mail to a colleague.   
 
Q I wanted to come on to that just in terms of reaction of the profession in terms of 
these sort of issues.  What is the position of the profession now in 2008 on coming 
forward in child protection circumstances, use of language, how strongly you should or 
should not put your views?  Is there any guidance on it as to whether you should be 
fearless or how you should approach these issues?   
A Well, there has been various amounts of guidance.  Certainly the foremost 
guidance that has come out from all directions is that you are there in support of the child 
and not of the parent.  I would like - we are told Lamming, in his report, indicated that we 
should be positive about making referrals and raising concerns, and that child protection 
issues were very serious and must be investigated fully; that if there are differences of 
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opinion between medical colleagues, then they should talk to each other.  You have asked 
me these questions.  All the guidance is there, to act with courage, and so on.  I am 
concerned that there are paediatricians that are very, can I say, frightened at being 
involved in child protection cases.   
 
Q I think you are a member of an organisation called PACA, Paediatricians Against 
Child Abuse, is that right?   
A Yes.   
 
Q Can you tell us why you became involved in that, or how that happened, or 
whether that causes you to take a particular position?   
A I do not think it causes me to take a different position.  It was formed because 
paediatricians were becoming frightened because of what was happening to 
paediatricians, high-profiled paediatricians involved in child protection, and also because 
there are obviously pressure groups and politicians now that cause problems for 
paediatricians involved in child protection.  Children are a vulnerable group.  They are an 
extremely important group in our society.  This group was formed to counter some of the 
adverse press and the adverse publicity that comes out.   
 
Q Including from cases like this?   
A Including, very much, from cases like this, yes.   
 
Q I want to ask you now a question on what we are calling impairment.  Dr Southall 
has not handled and seen through child protection cases for about eight years.  He 
obviously sees them but has to pass them on to colleagues as a result of the conditions 
that he has got in place.  Knowing what the role of a paediatrician is and what you would 
do as a general paediatrician, is there a risk that if his restrictions were lifted, he would be 
ring-rusty and would not able to get himself up to speed to deal with child protection 
work?   
A I am sure a paediatrician of the stature of David Southall would very quickly 
come up to speed.  I am sure he has kept very much in touch with child protection issues, 
and I am sure he is much missed by myself and my colleagues.  Indeed, I have to say I did 
try a couple of years ago to speak to him about a case and he would not let me do so, and 
I would have found his opinion invaluable at the time.   
 
Q That was about to be my next question.  Being involved in PACA and in Royal 
College issues and whatever else, what would be the views of paediatricians should 
David Southall be returned to unrestricted practice?   
A They would be delighted.   
 
Q In terms of if he needed some help to get himself back in the groove, are there 
people out there who would be willing to provide that help:  training, mentoring or 
anything that was required?   
A I am sure there would.  I should think anyone would find it a privilege.   
 
Q Finally on that point - and, sir, this is the Part 2 testimonial evidence bit, but so 
Dr Crawford does not have to come back - you have said it would be a privilege.  Why 
would they consider it to be a privilege?  What is his standing or what has been his 
standing in the paediatric community?   
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A As I said before, his standing is - well, I should think he is probably regarded as 
the foremost person in the country in regard to his work in child protection.   
 
Q While not working in that, is he a loss to those in the country and the profession?   
A He certainly is, yes.   
 
MISS O’ROURKE:  Thank you.  I have no further questions.   
 

Cross-examined by MR TYSON  
 
Q Dr Crawford, I represent the General Medical Council.  From hearing your 
evidence and reading your report, it would appear that, in terms of seriousness, you 
would not regard any of the allegations looked at in a 2004 context as at all serious 
against David Southall.  Is that right?   
A They were serious by the effects they had.   
 
Q The effects on paediatricians?   
A Yes.   
 
Q But the allegations themselves, you do not regard as serious?   
A Are you asking me for my response to a specific allegation?   
 
Q I will take you through each and every one, if you like, but the tenure of your 
report and what you told us is that you did not regard his ---  
A I regarded what he did as correct.   
 
Q Throughout?   
A Yes.   
 
Q Had you been called to give expert evidence in 2004, that is what you would have 
said?   
A Well, unless you can bring me to a point I would have disagreed with in 2004.  I 
mean, we are in 2008 now, obviously, and this is the time I have been asked to look at it.   
 
Q Yes.  You have said, essentially, you consider that he acted correct throughout at 
that time?   
A Yes.   
 
MR TYSON:  Thank you.   
 
MISS O’ROURKE:  Sir, I have no re-examination.   
 
THE CHAIRMAN:  Any questions from the Panel?   
 
MS ATKINSON:  Yes, I have one.   
 
THE CHAIRMAN:  Ms Valerie Atkinson is a lay member of the Panel. 
   

Questioned by THE PANEL  
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MS ATKINSON:  You were asking if somebody could put something to you that you 
might have considered incorrect, injudicious, whatever.  What I ask you to look at is the 
jump from the case of Christopher in the hotel room to Mr Clark was responsible not just 
for Christopher’s death, but also for Harry’s.  Is that not a quantum leap which, at the 
very least, might be considered injudicious, overstating the case, whatever?   
A Yes, I think you are in a bit of an odd situation here in that the concern above all 
was for the living child.  Now, there must be grave concerns from everything that has 
been said that Christopher was actually smothered in the hotel room.  Now, this quantum 
leap was made in discussions, in points of concerns, and not in a medical report that was 
going into a court, was it not?  I mean, the process was there, but if you did think that the 
nosebleed was due to smothering by the father, then you would certainly lead on to have 
concerns that the deaths of the children were also due to that, but this quantum leap, as I 
say, was made in discussions and points of concerns documents, which I think was fair.   
 
Q Are you saying that there would be a difference in how you would express this in 
either discussion or an e-mail exchange with a colleague?  If you were yourself going into 
court, what would you think of it, to move from the concerns about Christopher and the 
term “beyond a reasonable doubt” that not just Christopher, but Harry also had been ---  
A I think as a paediatrician you have to put your opinion very firmly.  You must 
remember that in particular cases of child protection, I am sure in this one, this firm 
opinion would not have gone on its own.  There should have been an investigation by 
police, social services and so on, and then within the court process, you would have got 
the gathering of all the information.   
 
Q Indeed, but what I am asking you is would you have thought it appropriate to go 
as far as Professor Southall did...   
A I may.   
 
Q ...in a court?   
A I may have modified it a little.  I may have said that it seems very likely that 
Christopher had this nosebleed, that very high on the list of diagnoses is smothering.  If 
Christopher was smothered by his father, then surely you must move on from there and I 
might have modified it a bit and say wonder if he had not been responsible for the deaths 
of both children.  It might have been slightly modified language, but it would have been a 
firm opinion that went into court, but, as I say, this report was not intended for court; it 
was intended for use in a discussion, and I have to say, it is surprising that this was not a 
discussion that was attended by a legal representative and minuted, which is a shame, but 
that is what it was intended for and had been asked for.   
 
MS ATKINSON:  Thank you.   
 
THE CHAIRMAN:  Any questions arising out of that question?   
 
MR TYSON:  No.   
 
THE CHAIRMAN:  Very well.  Thank you, doctor, for coming here today and indeed for 
your earlier attempt to assist us.  We are most grateful that you were able to assist us 
today.  Your testimony is at an end and you are free to go.  Thank you. 
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THE WITNESS:  Thank you for sitting on a Saturday, which was much easier to attend.   
 

(The witness withdrew)  
 
MISS O’ROURKE:  Sir, that is all my witness evidence.  Bearing in mind we started at 
nine this morning instead of the usual 9.30, I wonder if this is an appropriate moment to 
take a lunch break.  Sir, what I would then propose to do after lunch is to address you on 
my submissions in relation to 22D, which is the context and the background of the case.  
Sir, I wonder if I might - I know you might think we could have a slightly shorter lunch, 
but I wonder if I might beg the full hour so I can draw together the threads of the 
evidence this morning in order to make it more coherent.   
 
THE CHAIRMAN:  So long as both parties are content that I impose a four o’clock 
guillotine.  We will finish today at four o’clock, I am afraid. 
 
MISS O’ROURKE:  Sir, I was understanding we would be finishing rather sooner than 
that.   
 
THE CHAIRMAN:  It is a guillotine.  It means that if you finish earlier, that is fine, but 
we will not go beyond four today.   
 
MISS O’ROURKE:  Sir, what I was understanding now was going to happen is at 
half-past one or 25 to two I would start addressing you on my background and context.  
I have indicated I anticipate being about an hour in doing that.  Then that will take us to 
half-past two, 25 to three.  As a consequence of that, we would not then embark on 
anything further, because unless Mr Tyson is going to be less than half an hour dealing 
with his submissions on impairment, I am going to be more than an hour, and if there is a 
guillotine at four o’clock, therefore it would seem sensible that we are both doing our 
submissions on impairment on the next occasion when we have got the transcripts.  Sir, 
all we are going to have as the rest of the day’s business is my submissions.  I hope I am 
not going to be more than an hour, but you can never trust counsel when they get on their 
feet.   
 
THE CHAIRMAN:  That is why I mentioned a four o’clock guillotine.   
 
MISS O’ROURKE:  Sir, there is no way I am going to be two and a bit hours.   
 
MR TYSON:  When my learned friend is finished, I have got some observations on the 
rules.  I am slightly puzzled by how my learned friend thinks that she has got two 
speeches in her.  If we look at 22C, I can inform the Panel of the background and the 
sanction and any relevant evidence and call witnesses in relation to the practitioner’s 
fitness to practise or his failure to comply.  Then my learned friend may present her case 
under D and may adduce evidence and call witnesses in support.  It does not then say, 
“And make submissions thereon” for either of us.  Then it says at E:  

 
“The FTP Panel shall receive further evidence and hear any further 
submissions from the parties whether the fitness to practise of the practitioner 
is impaired”.   
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Then you decide that.  As I understand it, I present my case on fitness to practise and 
background.  My learned friend presents her case on fitness to practise and background.  
If we want, we can call further evidence under E in that context, but the only time when 
submissions come into effect is at the E process, not at the C and D process, if I can put it 
that way.  That was certainly my understanding, that having all the evidence on either 
impairment, background, whatever, having been called, we make our submissions on 
everything, and you go and decide whether fitness to practise is impaired.  For my learned 
friend to claim two speeches in that process seems, to me, bizarre.   
 
My understanding is at the end of the evidence, I, under E, and my learned friend under 
E, can call any further evidence directed to impairment, but that appeared to me to be 
rather bizarre, bearing in mind that I had to open and call evidence on fitness to practise, 
but I do not see, certainly under subparagraph D, any right to my learned friend to have 
submissions under D.  She can present her case and adduce evidence and call witnesses, 
but the only time that the word “submissions” come into it is at the impairment stage.  I 
intended and I thought I cleared it with my learned friend and the Legal Assessor that we 
deal with this all in one and make one lot of submissions.  I cannot see where my learned 
friend gets two speeches out of this.  That is my observation, so my own respectful 
submission is if neither of us can finish our global submissions today, which I would have 
hoped we could, then we draw stumps now.   
 
MISS O’ROURKE:  Sir, I am very happy to answer that.  My learned friend opened his 
case, I think, for half a day, possibly more.  That was his part of his informing the Panel 
of the background of the case and the sanction imposed and then adducing relevant 
evidence, which he did not do; he did not call any witnesses and he directed you to a few 
things in the bundle.  That was it.  I was then entitled to present my case and the words 
are “present my case and may adduce evidence and call witnesses”.  That first bit 
“present my case” presupposes that I may do that alone and not adduce any evidence or 
call any witnesses, and that would surely be that I then present to the Panel my views on 
the background and refer them to documents or indeed to the context.  It has got to be 
that, otherwise I would not be allowed to set out my case.   
 
Now what happened here, because of the lining up of the expert witnesses and because of 
the fact we did not start until after lunch on Monday, and because my learned friend then 
took the Panel’s time on Monday afternoon, you will recall, with his wish to introduce the 
M case, and then took Tuesday morning to deal with his opening, then we got ourselves 
into difficulty.  I did not open my case at that stage by presenting all of the context and 
my referring to the report and my referring to the Panel findings.  I made no introductory 
speech presenting my case.  I indicated that I was going to adduce my evidence and then 
when I had adduced my evidence, I would present my case, as 22D entitles me to do so, 
on the background to the case, the sanction previously imposed, and all the relevant 
evidence.  I made that abundantly clear.  My learned friend did not object to that.  I made 
no opening speech to you.  The only context in which I said anything by way of opening 
remarks was in the context of the admissibility of the expert evidence.   
 
So, sir, what I am now doing is presenting the rest of my case and, indeed, in reviews, 
that is commonly what happens.  You may even do a five-minute introduction, you 
adduce your evidence and then you present your case.  It is not necessarily a submission.  
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You can call it a submission if you want, but it is presenting your case on the evidence in 
the context of what has been looked at there in the review.  I have done, I think, so far, 
20-plus reviews under the new rules since we have had them and I have always done in it 
in that way:  a very brief introduction; here is the evidence.  Then I say, “This is the 
presentation of my case”, and then we move on to the submissions on impairment 
afterwards.   
 
Secondly, the words are used “any further submissions”.  Well, why would they use the 
word “further” if you were not already being entitled to make submissions?  That would 
be an otiose and superfluous word, because it says, “You will receive further evidence 
and hear any further submissions”.  That presupposes you have already heard some 
submissions.  Well, where have you heard them?  You have heard his submission in 
opening that this is a serious case and this is the background, and all the other matters that 
he set out to you for the best part of half a day, and you would have heard some from me 
as to the context is not so serious.   
 
So, sir, I maintain my position.  I am within 22D.  I have things to say about the context 
and the background and about the report as written.  I promised it to you, I think, two 
days ago that I would be commenting I was glad he put the report in, because I would 
take you through it and comment on it as against the background to the case and the 
findings made by the PCC.   
 
Really, sir, the consequence of it is this:  if Mr Tyson says I am not allowed to do it now, 
it is actually going to be to his disadvantage, because he is going to make his submissions 
on impairment, not having heard everything that I say.  I will then say it, instead, at the 
impairment stage.  I will simply say, “Right, well, I am entitled to say it in the context of 
seriousness”.  Instead of being the hour I promised you on impairment, I will be two and 
a half and he will not have any reply to it.  I am actually offering him the courtesy that I 
am doing it properly and presenting my case as to the background.  In other words, I am 
now responding to his opening, because that is what I am doing and that is what I am 
invited to do and I am responding to his opening by saying, well, actually, the context is 
not quite so serious, it is this, and, in part, you have heard it in the evidence.  That is of 
course the point in calling the evidence, so that you can then get the context, in particular, 
what Dr Southall said, but, sir, let me make it clear, if he does not want me to do it now, I 
will put the marker down.  If the Admin Court looks at it, they can make their mind up on 
it.  If he does not want me to do it now, that is fine, I would quite like to go home right 
now; it is a nice day outside I have got other things I could be doing.  What I will do then 
is I will deal with all of my submissions and everything that I would have said now... 
 
THE CHAIRMAN:  That is understood.   
 
MISS O’ROURKE:  ...I will say, so if he wants me to say it on 20 September, I will be 
very happy to do so.  It will give me time to have the transcripts and I will probably do a 
better job.   
 
MR TYSON:  Sir, there is no way I want to shut out my learned friend, but it struck me 
that just one speech each would do.  I think my learned friend is conceding the point at 
the end.  If you have to make a determination - I hope you do not have to on this - that if 
you present your case, that means that you make an opening.  My learned friend chose 
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not to make an opening, then you hear submissions on background and impairment in one 
foul swoop from both of us.   
 
MISS O’ROURKE:  Sir, I did not choose not to make an opening.  You will recall I said 
the witnesses are here, time is pressing, this is turning into a logistical nightmare.  I am 
going to move on and call them and then I will address you on the question of context.  I 
absolutely put on the record and did not give up the comments I had to make, and I have 
made that clear at all times.  I was trying to facilitate a pragmatic moving forward of the 
hearing because substantial time had been lost by his objections.   
 
THE CHAIRMAN:  I think Miss O’Rourke’s point is that under subsection D - may 
present case, may adduce evidence, call witnesses in support of it – it does not signify a 
required order.   
 
MISS O’ROURKE:  That is it.   
 
THE CHAIRMAN:  What I am going to do is ask our Legal Assessor if she can throw 
any light on this issue for us.   
 
MR TYSON:  While I am responding to my learned friend, may I merely say that both as 
a matter of reading the rules, particularly when the word “submission” comes in, and as a 
matter of practicality, bearing in mind we are where we are, both on the rules and the 
submissions and on practicality, go all one way, that you should hear one speech from 
each of us on the global aspect, and if that means I suffer by not hearing what my learned 
friend has got to say on background, so be it, because, in my submission, I would not be 
entitled.  It would appear to me to respond, in any event, to her, because there is nothing 
in the rules that would enable me to respond to any speech that she claims to be entitled 
to on background.   
 
THE CHAIRMAN:  It must be Mr Tyson, must it not, that, in any case, where counsel 
have been present throughout and have seen how matters have gone, it is a matter for 
them as to what they feel a Panel is going to need in order to complete its work and they 
will present their submissions on that basis.  It is not for me to indicate to either party 
whether they should deal with any specific matters that are within the general remit.   
 
MR TYSON:  I understand what you are saying, but I am making a concession ---  
 
MISS O’ROURKE:  Sir, can I then shorten it and say this:  if that is the case, I am happy 
to make one speech as long as no comment or point is made then that I have gone beyond 
specifically focusing on impairment and have talked about background and context.   
 
MR TYSON:  Absolutely no.   
 
MISS O’ROURKE:  Sir, if that is the case, then it probably makes more sense that I make 
one, in which case, as my learned friend says, we are probably going to be drawing 
stumps now, because it is going to be two and a half hours, I would guess, and it may 
well be that it is easier for me to do it with whatever - I was planning an opening that 
probably would have been half an hour to 45 minutes, and then I would have planned a 
ten-minute sum-up, because that is how I do it in review cases under that head.  That is 
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why I say it is about an hour’s worth, but I then have got serious issues on impairment 
and cases to refer to, so it seems sensible then, that we draw stumps and that I do it all in 
one go and we have the transcripts available to do it.   
 
THE CHAIRMAN:  I hear what both parties say.  We still have not heard from the Legal 
Assessor.  In the light of what has been said, what advice would you have for us?   
 
THE LEGAL ASSESSOR:  I had prepared some advice to give you, which would have 
allowed Miss O’Rourke to present her case.  However, now there seems to have been 
some agreement at last between the parties that only one submission is made by either 
party, then I do not feel that my advice is now relevant.   
 
DR LINTON:  I am concerned, so far as time matters.  We have only two more days after 
today.  If both sides are content to hear those parts of Miss O’Rourke’s submission, I am 
just concerned about the time.  I have no view about the rightness or wrongness of it, I am 
just concerned about time.   
 
MS ATKINSON:  I share that concern. 
 
THE CHAIRMAN:  (Inaudible - microphone not activated) ...stated in open session.   
 
MISS O’ROURKE:  Sir, that is why I said earlier when we were discussing it before 
Dr Crawford came in that I would be an hour, and my learned friend did not raise any 
point.  Sir, the position is I can now put the context issues and I wanted to take you 
through - I think I had lifted out three documents, C10 his report, and say, “Look at what 
he wrote”; C5, the e-mails, look at what he wrote; D9, his letter of instruction.  That is 
part of the context, and then looking at a number of general points flowing from the 
context, and then come on in due course to impairment, but I am in your hands.  I am 
happy to do that for an hour.  I guess it would now be starting at quarter to two.  It is a 
matter, obviously, for you.   
 
THE CHAIRMAN:  Mr Tyson?   
 
MR TYSON:  I am perfectly content for that course, provided my learned friend is not 
expecting thereafter a speech from me.  I want to reserve my power, as it were, and give 
one speech on all the issues at the end.  You are not going to get a speech from me, but if 
my learned friend wants to give part of her speech slightly out of order now and the Panel 
want it, let us hear it.   
 
MISS O’ROURKE:  I think it is the other way around.  He has already had his speech in 
opening under 22C.  This is my 22D.  If he does not want me to do it that way, then the 
alternative is he starts his 22E now and we can do it on the one day.   
 
THE CHAIRMAN:  The bottom line is Mr Tyson has withdrawn the objection that he 
made.   
 
MISS O’ROURKE:  Then, sir, can I beg an hour so that I construct it properly and that 
will make it go quicker.   
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THE CHAIRMAN:  Yes, subject to, as I indicated earlier, the fact that we do have a 
requirement to finish proceedings here today at four, and, as you will be aware, matters 
will not stop just with your speech to us, because we have got the matter ---  
 
MISS O’ROURKE:  Of conditions. 
 
THE CHAIRMAN:  Yes.  I do not anticipate it is a lot of time, but I do need you to be 
aware of all of the things that we need to do.   
 
MISS O’ROURKE:  Sir, so that you know, that will go on the nod, so to speak.  We have 
already spoken to your Legal Assessor about it.  I have indicated there is no difficulty 
with an extension of the conditions under section 35(D)(12) by agreement for the period 
of - you may want to make it two months and bearing in mind that although we are only 
going off for just over a month --- 
 
THE CHAIRMAN:  We will deal with it when we come to it.  The Legal Assessor would 
like to say something.   
 
THE LEGAL ASSESSOR:  Now we have reverted to the first suggestion, I feel I should 
say something to put on the record as legal advice.  I suggest that Miss O’Rourke 
rephrases her speeches as the presentation of her case and not as a submission.  She has 
the right to address you in that task and there is no particular order specified in the rules.  
I think that clarifies the situation and removes any possible confusion.   
 
MISS O’ROURKE:  Sir, I apologise.  I did not think I had called it a submission.  I had 
said it was my 22D presentation of my case.  If I did, I withdraw that word and I accept 
what I am talking about is my presentation of the case, which is background and context.   
 
THE CHAIRMAN:  Thank you very much.  All is now clear.  We will now adjourn for 
lunch and return at ten minutes to two.  Thank you.   
 

(The Panel adjourned for lunch) 
 
THE CHAIRMAN:  Miss O’Rourke, we will see if your time-keeping is any better than 
mine.   
  
MISS O’ROURKE:  Sir, I hope having written it all out, I am actually going to be shorter 
than I said I was going to be.   
 
My points are these:  you are entitled to look at the contexts of the actions that occurred.  
I have got a number of points to make to you in respect of the context.  A number of 
them, I hope, which are uncontroversial as to things that are undoubted fact as to what 
was the situation in 2000; at the time of the events in question.   
 
The misconduct, as far as Dr Southall is concerned, and, indeed, the findings of the PCC 
date from 28 April.  That is the day after the programme, because they found it was 
precipitate, through until the date of the e-mail, which is in September - I think 24 
September.  Therefore, the parameters for the misconduct are a four-month period in the 
summer of 2000 or late spring and summer of 2000.   
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In terms of context, the following points are significant.  Firstly, we are in the context of 
child protection.  As you have heard, it is a very complex area.  Secondly, we are in the 
context that at the time of these events, a court had found that there had been a double 
homicide of two children, one at the age of 11 weeks and the second at the age of eight 
weeks.  Third, at the time of these events and throughout this four-month period in 2000, 
there was a mother in prison for those homicides.  Next, there was a living child of that 
family.  In other words, there was a third child in issue.  There were, at the time, Family 
Court proceedings ongoing in respect of that child, so there was an existing position.   
 
There was an existing period in three ways - there was a prosecuting authority or the 
police that had a conviction that, presumably, it believed was a fair conviction, given 
their duties, and a conviction that it was seeking to uphold, because at that time there 
were ongoing appellate proceedings, but there had not, at that stage, been a decision of 
the Court of Appeal.  The appeal against conviction had been resisted by the prosecution. 
 You have got prosecution authorities with a position, social services had become 
involved with the living child, social services had taken a position that that child could be 
with the father, but of course was still subject to local authority approval, so social 
services, again, had a position at the time of these events.   
 
There was an expert who was appointed in the Family Court, and that is Professor 
Tim David.  He was a jointly instructed expert on behalf of all parties in the court, but, as 
a matter of fact, he had been an expert for the defence of Sally Clark in the criminal trial, 
and he was ---  
 
MR TYSON:  That is not true.   
 
MISS O’ROURKE:  Sorry?   
 
MR TYSON:  He was not.   
 
MISS O’ROURKE:  Okay.  I apologise.  I understood that he became involved as a 
defence expert.  Is that in the appeal?   
 
MR TYSON:  He assisted in the background in the appeal but was not even given the 
report and did not file a report on appeal.  He certainly was not involved in the trial.   
 
MISS O’ROURKE:  Let me put it another way.  Professor Tim David supported the 
defence.  He supported the Clark family.  He assisted, as I understand it, in the appeal, 
and indeed, I think it is a matter of public record and not dispute that the Clark family 
have publicly thanked him for the efforts on their behalf and, indeed, have set up some 
sort of foundation to support his research.  In any event, he was someone who had a 
position in these events in question.   
 
Then we come to the context of a television programme.  Can I put this in context as 
well?  Firstly, this television programme - and I think my learned friend opened the case 
to the PCC on that basis - is something that Mr Clark cooperated with.  He cooperated 
with it because it was seen as being part of trying to assist Sally’s Clark appeal.  I think 
my learned friend even opened it to you the other day on that same basis.  The TV 
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programme involved Mr Clark giving direct evidence to camera.  Sir, I say that is another 
relevant matter to context.  It would be very different if Dr Southall had said a reporter 
reported what he said, because you would have hearsay evidence as opposed to seeing an 
individual direct on camera and give an account.  Those are all part of the background 
context and therefore the misconduct, and the context of it has to be judged against that. 
   
The next point, sir, in terms of context is this:  Dr Southall or Professor Southall, as he 
was at the time, was one of the foremost experts in the United Kingdom and, indeed, you 
have heard internationally in respect of intentional suffocation.  He had written what you 
have heard as the seminal paper.  I think one of the experts described it as 
groundbreaking and others said it was the forefront of practice.  That, I say, is relevant to 
the context.  If this had been a phone call made by somebody who was a general 
practitioner or somebody who was not in possession of that information, it may not be as 
significant in terms of someone who feels that they have written the leading piece of 
literature, which may not have been known about and, therefore, that is information that 
should be brought out, because, of course, it is published in an American journal, albeit, 
as I think was said by Dr Mok today, one of the five leading journals for paediatricians in 
the world.  It may be something that is not widely known and therefore there is 
information to provide.  That is also part of the context.   
 
Part of the context as well, and I say it in view of the findings of the PCC in respect of the 
precipitate action of Dr Southall in making contact with the Child Protection Unit before 
going through his Trust or his clinical directors, is that he was suspended, as he has told 
you yesterday.  He was isolated.  He was not in the position where, if he had been at work 
the next morning in the coffee room or in the clinical ward, he would have said to another 
colleague, “By the way, did you see that programme on ‘Dispatches’ last night.  What did 
you think?  This was my reaction.  What do you think I should do?”  I say it is part of the 
context, because in judging the seriousness of the conduct or indeed how you deal with it, 
you are entitled to hear matters of mitigation.  That may be a mitigating factor.   
 
The next point to put in context, sir, is this, that NHS Trust would not have been able to 
prevent him making that report.  You have that in D10, where you have the chief 
executive of the Trust writing to the council for the regulation of healthcare professionals, 
saying so in terms, and recognising in bullet point one the right of any citizen under 
Article 10(1) of the European Convention of Human Rights for freedom of expression, 
and that freedom of expression allows them to impart information and ideas without 
interference by public authority and regardless of frontiers.   
 
Now “without interference by public authority” would count an NHS Trust which is 
recognised as a public authority for the purposes of section 5 and section 6 of the Human 
Rights Act 1998, but, indeed, it would also involve the GMC, which is recognised as a 
public authority in the same way.  Therefore, you have a situation where he had a right to 
impart that information, unrestricted, and covered only by the laws of defamation and in 
terms of restriction on his human rights.  Yes, you have the context that he breached an 
undertaking given to his Trust.  It was a voluntary undertaking.  Yes, it may be a serious 
matter between Trust and individual employee.  That Trust did not discipline him for it.  
That is again part of the context.  It did not admonish him for it, and, in the 
circumstances, although the medical director was not pleased about it, it was accepted 
and indeed you see that also from letter D10.   
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That is part of the context as well, because you must look at two things:  the duties of a 
paediatrician, particularly in the vexed area of child abuse and the duties to protect the 
child.  On the other hand, there are duties of an employee.  You must be judging him in 
his duties as a paediatrician, because it says a registered medical practitioner that the 
General Medical Council has its jurisdiction, so it may well be that the PCC found that 
the precipitate nature of it was because he did not tell the Trust.  That is a grievance by 
the Trust.  The question is, if you are looking at it as a grievance as against a doctor, 
where does it come under seriousness?   
 
The next point is this, and this may be slightly more controversial, but I make it 
nonetheless:  the PCC said in its determination that this is a false allegation.  Now, they 
said it in the determination, but it was not a head of charge.  There was no head of charge 
that said, for example, if you want to look at C3, and I can suggest how it might have 
been worded.  If you look at 4(a), where it says:   

 
“Stephen Clark, Sally Clark’s husband, had deliberately suffocated his son...at 
a hotel prior to his eventual death”. 

 
What could have been added to head of charge 6 - this is pages 2 and 3 of C3 – is:  

 
“This was  

 
a.  Precipitate,   
 
b. irresponsible,  
 
c.  an abuse of your professional position,  
 
d. a false allegation”.   

 
It was not there, nor was it added, where again it might have been added that:  
 

“Your report concluded”  
 

- this is 7(b) -  
 
“it was extremely likely if not certain that Mr Clark had suffocated Christopher 
in the hotel room”.   

 
Now, that could have been turned into, when you came to 8:  

 
“a.  inappropriate  
 
b.  irresponsible  
 
c.  misleading  
 
d.  an abuse of your professional position and false”.   
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In other words, the Panel could have investigated the question of whether or not this was 
a false allegation.  The Panel did not investigate it and in fact there was no test whether 
this allegation was false or not.  The position was then, in 2004, and is now, that it has 
never been tested.  If there is a false allegation, Mr Clark did not choose to bring 
defamation proceedings against Professor Southall and the matter was never tested, and 
there were no court proceedings.  After the Court of Appeal quashed the conviction of 
Sally Clark, there was no retrial, because Christopher had been cremated and there was 
going to be no opportunity to examine the body or deal with other findings, and so there 
was no retrial.   
 
There was no further investigation.  The evidence was of a double homicide.  The 
pathologist stuck by that.  The Court of Appeal allowed an appeal on a limited ground.  
There was no retrial.  There has never been any overturning of that, and the position is 
this, sir, and I say this as is a matter of law:  it is not a question of anybody ever saying 
there was not a double homicide.  The position remains today that the Court of Appeal 
has not said these children died of natural causes.  It would not have been in a position to 
do so, and there was no evidence for it, and so the position remains that there is 
uncertainty now, today in 2008, about the causes of death of both Christopher and Harry 
Clark, and there has never, therefore, been a testing of an allegation as to whether in fact 
they were homicides and, indeed, who was responsible, so on the question of false 
allegation, and I will come back to it when I make submissions on impairment, the PCC 
carried out no such investigation.  It was not seized of that matter, was not competent to 
do so, and there has been no other carrying out of that.   
 
The next point in terms of the context that you must look at the whole of this and the 
misconduct is this:  we have not a bad legal system in this country.  We have a system 
that provides for Family Courts and lots of protections in family proceedings, and we 
have got a fairly good criminal system that, on the whole, works fairly well.  There are 
systems in place when somebody feeds information in.  If you feed in an information such 
as this, an allegation that somebody may have murdered a child, then there are checks and 
balances in the system to make sure that that allegation will be tested along the line and if 
any of the relevant authorities take it seriously, the individual against whom the allegation 
is made will have due process.   
 
Stephen Clark would have had due process in two respects.  Firstly, he would have had 
due process if the police had investigated and decided to go with it.  He would have had 
due process in the sense that they would not have gone with it just because Professor 
Southall said it.  They would have gone with it as a result of examining a lot of other 
information, including opening up his alibi, as given by him, including following that up, 
including looking for other material and looking for other evidence insofar as it was 
available.  We can rest assured that the Crown Prosecution Service would never have 
launched a prosecution against him unless it was felt there was evidence beyond and/or 
available in the medical evidence, so he was going to be protected.  He was going to be 
protected even if proceedings did come on by the fact he was going to have lawyers 
instructed on his behalf, experts instructed on his behalf and in a proper forum in which 
to challenge it, so, in other words, the words of one informant was not going to, as it may 
do in some jurisdictions, cause him to be thrown into prison or problems of that sort.   
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Secondly, he was going to be protected in any family proceedings, because there was a 
solicitor appointed for the child.  He had his own lawyers and there was an expert already 
involved.  Indeed, as you see from D13, one of the comments made by Mr Wheeler in 
giving his evidence, in answering questions to Ms Langridge, was that there had already 
been something in excess of a dozen experts involved in the case, so you can see from 
that one comment alone that there were protections in the system in the family 
proceedings, and there were protections in the way that the strategy meetings were held 
and in the ways you have heard from the various experts, multidisciplinary approaches 
taken to these events.   
 
Now, Dr Southall would have known all of that.  He had been involved in child 
protection work for years.  He contacted the North Staffs Child Protection Unit, which is 
the unit he knew.  He then, after a period of six weeks going past - again, can I emphasise 
that, because that is relevant to your context - of urgency, as he saw it, the need to make 
an urgent report, which the PCC did not find irresponsible, but in fact six weeks go past, 
and you may think although there was an objection taken yesterday to Dr Williams 
saying, “Well, the police were not really taking it seriously”, the fact it took some six 
weeks to contact him shows that they may well have thought, “We have got our person.  
We have got our conviction.  We are in the middle of our appeal and this is not a pressing 
matter”.  On the other hand, they properly passed it over to social services because they 
would have been criticised had they not done so and, again, a further period of time 
elapses before a strategy meeting.   
 
What you have in Dr Southall is somebody who knows how that system works; 
somebody who knows it is a multidisciplinary approach; somebody who knows you need 
to engage with those people, and so when he first off provides his information, he 
provides it knowing it is not a question of him going to the TV himself and saying on air 
that Stephen Clark killed these children, and if he had done that, one questions, actually, 
that the GMC might have said, “Well, he was not acting as an expert, then we cannot 
criticise him”.  He would have been exercising his right of free speech as an individual, 
but he goes to the appropriate authorities and once he gets involved in that, after the first 
report by him, it is others who dictate his involvement and his role.   
 
Sir, I say that is the next significant feature in terms of context.  Other people dictated his 
role once he made that initial call to the Child Protection Unit.  The next situation is this: 
 it is an unusual role; one that he had never been in before.  You heard the other experts 
say the same.  That is again a context you must look at when you come to judge the 
misconduct.  It is all very easy for all of us if we are doing something that is commonly 
done to know how to do it, and what to do and what the parameters are, because we do it 
every day, or others in our profession do it every day and we know what is the normal 
way to do it.  If you are involved in an unusual role, then that can make things rather 
more difficult.  It can be a grey area.   
 
Sir, I say the following:  therefore there are other relevant matters you should take into 
account in context.  Firstly, he was never appointed as an expert in this case.  You have 
seen the letter of instruction.  It is D9.  You see that he was not formally made a court 
expert.  It was not intended that anything that he should write should form anything other 
than an agenda for discussion with another medical professional who was a 
court-appointed expert and would have had all the duties that come through expert 
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witness guidance, developed by Wall J and indeed others.  The next point is this, sir:  he 
never sought a fee for any of his work, nor was he given any, and he did not, at any time, 
seek anything for the time he gave and devoted to this matter.   
 
Sir, I say that is very significant, because if one goes to the definition of the role, but, 
secondly, is it not an indication of someone who was genuinely concerned about a child 
protection issue because there is a living child and feels, “I have got specialist knowledge 
that not many people in this country let alone the world have, and I have a duty to share it 
with others”.  You heard him give evidence yesterday that he had a meeting with Tim 
David for something like four hours.  He also had written the report beforehand.  He 
exchanged e-mailed conversations afterwards.  There were telephone conversations.  He 
attended a strategy meeting, multidisciplinary, and he made other telephone calls and he 
attended an interview with DI Gardner.  He has expended time and effort, as he sees it, a 
good citizen and, indeed, the PCC did not challenge his good faith.  That is another point 
of context to put:  in return for no financial reward, never sought one and never put 
himself forward as an expert.   
 
The next point, sir, in terms of context is D9, the letter of instruction.  He would have no 
reason to understand that what he is writing is going to be put to the court because it is 
said that the addendum report for the court is from Professor David and it gives a 
deadline date for when that is due and so as far as he is concerned, what he is writing, it 
may well be that he says it is true and can go before a court, but his understanding of it 
was that it would form an agenda for a discussion and not that it would go to a court.  At 
no time has there been any evidence that Tim David said to him, “I will pass it on to the 
court”.  The context also is Tim David did not show his court report to David Southall.   
 
MR TYSON:  A correction on fact as opposed to submission:  Dr Southall gave evidence 
that he anticipated his report would go to the court.   
 
MISS O’ROURKE:  Sir, I do not think he gave that evidence yesterday.  He did not give 
that evidence yesterday.   
 
MR TYSON:  A lot of what you are saying is not the subject of evidence, either.   
 
MISS O’ROURKE:  Sir, I think the position is this:  Dr Southall did not give that 
evidence yesterday.  That was the case and the letter of instruction makes it clear.  My 
learned friend, I think when opening, or at some stage when interjecting, indicated that it 
was his recollection Dr Southall had said it when he had been questioned by Mr Tyson 
four years ago.  That may well be correct.  He was questioned at that stage without any 
reference to the letter of instruction.  The letter of instruction is clear.  The letter of 
instruction is dated one week or two weeks - 15 August - it is dated two weeks before the 
date on which he wrote the report.  Yes, it is dated 15 August and received by him on 16 
August.  At the moment he wrote the report, which is dated 30 August, within a fortnight, 
he would have had the letter of instruction in his mind.  It may well be that he answered a 
question four years later, saying, “Well, I may have accepted that”.  You are entitled, as 
part of the context, to see at the moment that he wrote that, what would he have had in 
mind and his understanding for it.   
 
MR TYSON:  You are talking about what he had in his mind and his understanding.  
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When David Southall gave evidence on D6/12, on the last occasion:   
 
“Q Let us just pause there for a moment.  This was a report which you 
anticipated of itself would go to the court?   
A Yes, that is correct”.   
 

MISS O’ROURKE:  Yes, sir, that is the point I am making.  He may well have said 
that in 2004, without having the letter of instruction with him and four years after 
the event.  The position is that the evidence he gave you yesterday, in looking at 
document D9, was that he would have understood that this was for Professor David, 
that the only report that was going to the court was an addendum report by Professor 
David.   
 
Now, sir, he was not shown the letter of instruction when he gave evidence four years ago 
and you are entitled to ask yourselves, in terms of context, whether a question asked four 
years later, what he may or may not remember, or at the time that he writes the report, 
what would he have believed reasonably, bearing in mind his letter of instruction which 
was dated less than two weeks before.  Sir, I cannot put it any higher than that, but I say 
you are entitled to place significance on D9, which is the context of his instructions, but 
apart from that, sir, you are entitled to place significance on what in fact happened.  This 
report did not go to the court.  There was no order for him to write a report for the court.   
 
You have in front of you in D13 at page D1/44, in my learned friend’s opening from then, 
reciting the order of the High Court, Connell J, and the order of the High Court judge 
made in August 2000, did not give leave for any report from Professor Southall.  He gave 
leave to Professor David to discuss such issues and there to be an agenda and the minutes 
of the meeting to be filed and served.  Can I emphasise that word “filed”.  In other words, 
what the court was going to get from David Southall was minutes of a meeting that had 
filed and agreed it was not going to get a copy of that report.  Sir, I say that is part of the 
context.  At the time that he would have written it, he would have been aware of that 
order from the court and his letter of instruction and, therefore, would have been entitled 
to understand that what was going to be filed with the court would be minutes of a 
meeting.   
 
The next part of context, I would suggest to you, is that you have to take into account the 
tension in child protection areas sometimes between the views of the parents and the 
views of the child.  Dr Williams put it, I thought, rather nicely yesterday when he said 
Stephen Clark was represented in the proceedings before the PCC by Mr Tyson.  The 
child was not represented and one has to worry whether there had been an over-concern 
with the position of Stephen Clark and a parent, and a concern with who spoke for the 
child.  You may remember Mr Tyson responded by saying to Dr Williams, “Well, experts 
could have been called on behalf of Dr Southall to speak for the child” and, indeed, he 
could have himself spoken for the child, and Dr Williams answered, “Maybe he was”.   
 
Sir, I say that is part of the context of you now having to look at this.  I say specifically so 
now in 2008 compared even to 2004.  The PCC in 2004 may not have had at the forefront 
of their minds - and when I come to address you on seriousness and impairment, I will 
take you to what they said, and you may see that that is the case - the living child.  Very 
little reference is made in the PCC determination, particularly on the question of 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D6/63 

Transcribe UK  
VRS Ltd 

01889 270708 

seriousness to Child A.  That was the focus of David Southall making the call to the Child 
Protection Unit and writing what he did.  I will take you in a moment to his report where 
you see that focus shining through.   
 
The next point, sir, in terms of context is this:  there was no doctor/patient relationship 
here between Dr Southall and Child A.  More specifically, there was no relationship 
between Dr Southall and the parents, Sally or Stephen Clark, and, again, as far as the 
comments were made by the PCC as to whether or not they should interview them, I will 
address that under the heading of seriousness on my submissions on impairment.  For the 
purposes of the context of background, I say it is very important.  This was not the usual 
child protection situation where a paediatrician in clinic sees some parents and is taking a 
history from them.  Therefore, in looking at this matter as part of the context, you have to 
look at the unusual nature of the role which, after he gives the initial information, is 
thereafter defined by other people and specifically in D9, and indeed thereafter defined by 
Tim David, who restricted or constricted his role by not giving him information, whether 
he self-imposed it or not.  You have to look as a matter of fact that his role was thereafter 
restricted.  That is relevant to the context of what he could do and what he was being 
directed to do.  It is relevant also to context such as the ability then to take a history and 
what you do.   
 
The next thing, sir, I say that is relevant is that we have to be very careful about use of 
words “fact” and “opinion”.  Again, in due course, I will come to it in the context of what 
the PCC said in my submissions on impairment.  You have to be very careful that you 
properly analyse what is fact and what is opinion because sometimes the language is used 
very loosely.  That is why, in a few minutes, I am going to take you to both the report and 
to the e-mails and see what he was giving and of opinions.   
 
Next, you have to look, in any event, at the known recipients of this document, forgetting 
for a moment whether it is going to a court or not, and there would have been no leave for 
it to go to a court and therefore no focus for it to go to a court on any court order, but who 
were the recipients of it?  Firstly, Forshaws, Solicitors, because they have asked for it - 
Patrick Wheeler, the solicitor to the child.  What is the context as far as he is concerned?  
Well, you have got his evidence.  He was asked some very pertinent questions by Ms 
Langridge, one of the Panel members on the last occasion.  You will find it in D13 on 
D2/63.  You will see that she appeared to be concerned that everybody had agreed that 
Patrick Wheeler would seek leave of the court to disclose papers to Professor Southall at 
that meeting, and that is what Professor Southall would have thought - it is the third page, 
sir, of your clip of four.  Then Patrick Wheeler answers the question by saying what 
happened following the meeting, as I have mentioned.  Professor David suggested that 
rather than we approach the case on the basis there was going to be a joint meeting 
between myself and Professor Southall, that in fact he would deal with it and discuss any 
relevant issues to deal with it.  As a consequence, I felt it was more appropriate not to 
pursue the application.   
 
Then Ms Langridge asked, “Did you go back and check whether they were concurred?”  
“From my recollection I did, but not by way of documentation, discussion by telephone”. 
 Then you will see she says, “It could be argued you placed Professor Southall in a 
difficult position if you were unwilling to let him see the relevant papers and I wondered 
why.  What was the reason for that?”  Then he goes on to say, “This was a very narrow 
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issue being debated and discussed and therefore for the more appropriate approach, was it 
Professor David”.  Sir, there is a further narrowing of the role, and that is part of the 
context you are entitled to take into account.  He has had his role narrowed, and it would 
raise any relevant material and relevant issues with regards to the matter.   
 
Therefore, who are the recipients of this report?  The answer is two only, on D9.  Firstly, 
Mr Wheeler who says, “Can you let me have the report?”  Secondly, Professor David, 
because it is going to form an agenda for Professor David.  Well, did either or both of 
those people know that Dr Southall did not have any documents?  Absolutely; both of 
them did.  Wheeler is saying it there, and you have had Tim David’s letter to Stephensons 
and, indeed, my learned friend’s interjection this morning that Tim David says, “I 
undertook not to let him see any material”.  As part of your context in looking at 
limitations on documents, either the two recipients of that report would have known the 
limitations.   
 
The next thing, sir, and I think this is probably a self-evident point, you are judging this 
by the standards of 2000 in terms of the conduct.  Yes, in terms of now going forward and 
looking at the question of impairment you judge it by 2008 and what would be viewed as 
serious because you are applying the test now going forward.  In terms of 2000, was a 
role like this defined or not defined, and what were the requirements on someone placed 
into this very unique role, very constricted role and ever narrowing role?   
 
The next point of context, sir, is this:  this, in fact, then turned into - particularly when we 
look at the e-mail - differences between two colleagues, both of whom held the same 
profession, both of whom were professors at the time, both of whom were in paediatrics, 
one of whom, at least, was recognised as a leading world expert, and you have heard it, 
on the question of intentional suffocation and, therefore, the very issue that was involved 
in this case.  What you also had was two people who probably had entrenched positions.  
Professor Southall had an entrenched position because he was the world expert in this 
field and felt strongly that what he had heard was indicative of intentional suffocation.  
Professor David had a position which he had already taken in Family Court proceedings, 
which had led to the child being placed with his father and was supporting the defence in 
the criminal case and indeed was advocating that these could be deaths by natural causes, 
et cetera.  You have got to take that as part of the context in terms of the strength of 
views.  I thought, again, Dr Williams put it very succinctly and perhaps appositely 
yesterday:  when you are facing an immovable object, sometimes you raise your voice a 
bit and put your arguments more forcefully to try and get heard.  You have seen some of 
what Professor David said.  You have seen his e-mail.  I will come back to it in a 
moment. You can probably work out part of the force of personality, but you have also 
heard evidence from Dr Davis about him and I think you heard some comment from 
Margaret Crawford this morning about the letter he wrote and how paediatricians 
responded.   
 
The next point, sir, in terms of context, again so you understand it, is, yes, the PCC made 
a criticism that the parents were not interviewed and papers were not accessed.  You have 
to take as part of the context no offer was made for any of that and no defined role was 
given to Dr Southall that would have allowed that.   
 
Mr Tyson tried to put to the witness as well he could have applied for it.  I am not quite 
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sure how he could have applied for it because he had no status.  He was not a party to a 
case; he was not appointed by any party to the case.  I am not quite clear upon what legal 
or other basis it is thought that he could have applied to the court.  The court had made an 
order.  The order has suited him, that he would be given access to materials Professor 
David thought fit and there would be an agenda and minutes of meeting.  It was not 
through any fault of his that that was not complied with or indeed it appears the solicitor. 
 It seems that was the idea of Tim David and Tim David alone.  You can raise questions 
why I may address you on that in the findings on impairment.   
 
The next part of context, sir, is this - what Mr Clark in his own words described on that 
TV programme was a very serious matter.  You have heard now four paediatricians tell 
you that.  Indeed, five, if you count David Southall as well.  They have also told you it is 
a rare occurrence.  You have now received two papers on it, the Edmund Hey paper, 
which makes very clear  the rarity of that occurrence.  He has reviewed 167 cases, but if 
you actually look at his references in his paper, they go back 25 years - in the United 
States as well.  To get that sort of series, he has had to go very wide, indeed, and he is not 
just looking in this country.   
 
So it is a serious occurrence and it is a rare occurrence.  You have heard now from three 
paediatricians quite how serious, because you heard Dr Williams saying yesterday, “I 
would have admitted that child to hospital.  I would have done a chest X-ray.  I would 
have monitored and put a pulse exhibitor on”.  You have heard two paediatricians this 
morning telling you exactly the same, that they would find it very worrying.  You have to 
take that into account.  The reason you have to take that into account is you heard 
Dr Crawford use the words this morning she was shocked by the account, and you have 
seen in Dr David Southall’s report he was stunned.  You have to understand what the 
impact would be upon a paediatrician of such a story.  A general member of the public 
watching that may actually think because the child had a nosebleed a couple of weeks 
before that could be why there was blood found at post-mortem and they would think no 
more about it.  They would not in any way make the connection between bleeding in a 
very young child and the possibility of intentional suffocation and, indeed, I suspect that 
is what the majority of people who watched that programme would have thought, “Well, 
this is actually something helping Sally Clark, suggesting there was some underlying 
problem”.  Paediatricians, as you know, think it is different.   
 
The next point that you have got to take into account in context is not just what Stephen 
Clark said about that, but his story next as to what he did.  He phoned downstairs in the 
hotel to get a doctor, so he told the programme, and said in C10, the report, and that there 
were some paramedics.  That was never verified in any way.  There was no recollection 
by paramedics of coming; there was no record in any book; there was no evidence that 
any doctor was called or informed that this child was admitted to hospital.  Again, you 
have heard the evidence from several paediatricians, saying this would be a matter of real 
concern, even a GP would spot this as a very rare - I do not mean that in a derogatory 
way, recognising Dr Linton’s position. I have huge respect for GPs, many of whom have 
been my clients.  Putting it at that level, you have the situation that someone with basic 
medical knowledge even will understand this is a rare occurrence, indeed, as Dr Crawford 
put it this morning.   
 
The next point, sir, in context, is there has never been a meaningful explanation for what 
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happened in that hotel.  That was the position in 2000.  It was the position in 2004, and 
indeed it is the position in 2008, which then, sir, brings me - and I am going to come to it 
in a moment - to both the report and the e-mail.  What else might Tim David have said 
about the facts of the background or the circumstances that would have changed 
Dr Southall’s opinion?  Well, he has never said it.  It has never been said in a Court of 
Criminal Appeal on two occasions, or whatever.  The conviction was ultimately quashed 
on the pathologist failing to have picked up a staph aureus slide in respect of the second 
child.  Nobody has ever given any explanation in any court in respect of the incident in 
the hotel room or indeed anything else about the evidence surrounding this case that 
would be put forward.  Indeed, if that was so, Dr Southall could have been 
cross-examined on it in that hearing as to:  this is the information you are missing.  
Indeed, I will point it out again when I take you to Tim David’s e-mail as to what was he 
saying, or what was there.   
 
The next point, sir, is this:  Mr Tyson has, several times in his comments to you, talked 
about an unchallenged or undisputed alibi.  It is an unsupported and unsubstantiated alibi. 
 It is an alibi where Mr Clark said, “I was at an office party” and there are no witnesses 
produced to support it.  Again, I will take you to the points of concern document, because 
you will see in fact what David Southall is saying is, “Can we check it, please?”  In other 
words, he is not saying there is not one.  He is writing a report saying to other people, 
“You have got to look and verify this”.   
 
The next point, sir, is in terms expert witness guidance and, again, the PCC refer to Wall 
J’s guidance.  David Southall was not an expert witness in this case.  You see that from 
D9.  You know that he was not called in any court proceedings, nor was a report put 
anywhere.  That has got to be the context.   
 
The next context you have got to look at is this:  the case that came before the PCC and 
therefore it is here now today came on the complaint of an aggrieved parent.  This was 
not a GMC generated case.  This was a complainant case, an old rules complainant case 
brought by an aggrieved parent.  His complaint was that David Southall had gone to 
anybody at all.  That was the complaint, as you heard Dr Southall give evidence 
yesterday.  It was not about the writing of the report.  That is formulated at a later stage.   
 
Sir, the next point of position is you have to look at this report and you are entitled to 
look at.  In order to look at the context, you are entitled to look at the words he used, and 
see whether you think, in fact, he was setting forward a theory, fact or opinion.  Again, 
we have got to differentiate the matters.  You have to look and see did he in fact raise 
concerns?  Again, I am going to take you to it in a moment and look at the question marks 
in it and clearly things that are to be followed up.  I am going to take you to it and say, 
“Well, what facts are in fact wrong in the report?”  Mr Tyson, yesterday, cross-examined 
Dr Southall and was invited to put things to him that might fall within the finding of the 
Panel on 7(e), you stated the facts to be true, and they were not, and I think he gave two 
examples.  In fact, both of them I challenged him at that stage to say was he saying they 
were not true?  One was petechial haemorrhages, as far as Harry was concerned.  Those 
are a matter of fact in record; it is in the criminal transcripts; it is in the post-mortem 
reports.  We can bring chapter and verse.  The second one was to do with the fresh blood. 
 Again, that is a fact that is true, so you have to actually look at what in fact he got wrong 
in the report.   
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The next point, just in terms of context, so you understand where we are coming from, 
because I anticipate it will be a submission in due course from Mr Tyson, particularly 
given the truncation of his cross-examination of Dr Crawford, is that here are people who 
do not accept the findings of the PCC Panel.  Sir, I made it clear, I think, when I first 
started addressing you in this case, I made it clear in an interjection yesterday and I will 
make it clear again, today - Dr Southall does not accept parts of that decision; he thinks 
the PCC got it wrong.  The paediatric community does not accept parts of that decision; 
they think they got it wrong too.  Dr Crawford clearly does not accept parts of that 
decision.  All of them understand, for present purposes, that we are not in an appeal 
position and that we are bound by those findings.  That should not change the context 
which you are entitled to put on it.  In particular, and I will say this now in advance in 
respect of Dr Crawford, the fact she does not think that it was wrong, she has to accept 
for the purposes of your inquiry that it is, but it allows you to say on a scale of nought to 
ten the terms of seriousness.  She clearly has it down at nought or 0.1 because she does 
not actually think it was wrong or serious at all.  That does allow you to inform yourself 
as to paediatric views.  You have heard from a number of paediatricians and they all see 
them very low on the scale of seriousness, and just because they do not accept the 
decision does not mean they have not valid evidence to give.  Yes, you were bound by it 
in terms of the findings of fact, but you are not bound by it thereafter, in my submission.   
 
Next, sir, a statement of truth.  You have to look very carefully, again in context, as to 
what a statement of truth is.  We know it was introduced into civil proceedings, 
effectively, in 1998, and experts were told to say it.  Of course, it applies to facts, not 
necessarily opinions, because it says the facts are true.  Well, that is where you do state a 
fact.   
 
The next point that I say is relevant to context is this:  Tim David, when he received that 
report, had the report at the meeting.  You have heard there was a four-hour meeting at a 
hotel here in Manchester.  Tim David had that report at that stage.  If he thought there 
was anything wrong with it or it was particularly troubling he had an ample opportunity 
to raise those matters with Dr Southall and you have heard Dr Southall’s evidence.  In 
fact, he was very complimentary at the meeting.  He gave the impression he was very 
interested in his views, talked to him about scientific matter and never at any stage said 
anything critical of the report.   
 
That is part of the context, I say, in terms of how serious it is, because you are entitled to 
take that into account.  The next thing you are entitled to take into account is this in 
judging this report:  this case had been very much in the public domain by the time of 
April 2000.  It had a “Dispatches” programme on it, but there had been numerous articles 
and numerous journals, papers and letters in support of Sally Clark.  It had been a very 
public trial which attracted a lot of publicity and there had been articles written and there 
was a campaign saying there has been a miscarriage of justice, and that is relevant.   
 
Next, sir, as part of the context, you have to take into account that both of these children 
during their lives had not been brought to the attention of medical authorities as children 
who had underlying systemic medical illnesses or some medical complaint.  In fact, 
Christopher, at the moment of his death, was said to have been well, other than the 
bleeding incident in the hotel three weeks before.  As far as Harry was concerned, the 
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position is the same.  These were not children who were suffering.  They had never been 
hospitalised and they had never been the subject of medical treatment.  I say that is 
relevant for two reasons:  one, in terms of the context of how shocking or stunning it 
would be to a paediatrician to hear the story, but secondly, in terms of what other material 
was going to be available.  Dr Southall is challenged on the basis he did not have all the 
medical records.  Well, what medical records were there that were going to say anything? 
 These had been apparently healthy children who suffered sudden deaths and that is 
indeed what the concern had been.  There were no obvious medical causes for their death, 
and hence the belief that these were homicides, and, of course, at the time that 
Dr Southall gave his opinions, they were homicides and there had been a court finding to 
that effect.   
 
The next point is the use of the words “beyond reasonable doubt”.  It is one thing if 
someone like me uses beyond reasonable doubt, because I have been trained in it and 
doing it for many years in making submissions to juries and Panels on it.  It is another 
thing when doctors use it.  Doctors have different views about certainty than the rest of 
us. They look at it in scientific terms and, indeed, medical terms.  Lawyers look at it in 
legal terms.  This is a conversation between two doctors using the words “beyond 
reasonable doubt”.  If it was a conversation between two lawyers, the context would be 
very different, because they would understand.  They would know the words have 
satisfied so that you were sure.  They would know all the things as to directions to juries 
as to what a reasonable doubt means, and you must read it in that context, and you have 
been told so by several paediatricians.   
 
The next point is this, in terms of child abuse, and indeed it is a point that Professor 
Southall put in his e-mail that I am going to come to in a moment, that we know a lot 
about child abuse now.  A lot has been written about it.  We sadly see on the news almost 
every other day now cases and indeed allegations that people are being charged.  The 
question is, is it one parent or two, and how rare would it be that children would be killed 
by two different parents?  You will see what Professor Southall said about that.  You are 
entitled to take that into account in the context.   
 
I raise that because, of course, it is the question of extrapolation forward and in respect of 
the intentional suffocation of Christopher, how do you then get to the question of Harry?  
You are entitled to take into account that at the time he is giving his views, the finding of 
the court has been that Harry has been murdered and that he has not died of natural 
causes and that it is homicide, and it is an unexplained death.  In those circumstances, if 
he is right to express an opinion that the intentional suffocation episode must be as he 
said, the parent who was there at the time, unless he is perceiving that two different 
parents acting independently of each other killed the two children, which he is saying is 
so rare, then there is an entitlement to at least raise the question.  You have heard what 
Dr Crawford said as to, well, you might need to put it more differently in wording as to “I 
wonder”, and Dr Southall himself accepted yesterday that was the case, that he has 
extrapolated too far in his choice of words.  Indeed, you heard him say yesterday he 
probably should have stopped at the Christopher case and then simply raised questions 
thereafter.   
 
Sir, can I now take you to two documents, having looked at those matters that I say are 
relevant to you by way of context.  They are his medical report at C10 and then the note 
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of the e-mails at C5.  I hope, sir, when I have done that I will have been inside my hour 
by about a minute.   
 
Firstly turning to C10.  Yes, he titles it “Medical Report”.  Again, as Dr Mok said, he 
does not set out the basis of instructions and it is quite clear he starts if off by what he 
saw in the television programme.  I do not think anybody can take objection to the first 
paragraph, nor what he says he notes because I do not think there is any dispute as to the 
two bullet points there.  Nor can there be any dispute about the next bit because it is a 
verbatim quote from a transcript.  Nor can there be any dispute about “The reporter that 
went on to state”.  Nor the next bit in terms of the evidence of the family friend.  Can I 
highlight that evidence, sir?  Again, I say that is relevant to context.  When it comes to 
the e-mail, Dr Southall indicates that he thinks this is very significant, because, of course, 
what is significant here is this story was given by the friend at a time (a) that Christopher 
was still alive, (b) there had not been the second death, and there is no unexplained death, 
so it suggests, unlike Mr Tyson putting yesterday, “Well, it could have been”, or in fact I 
think Dr Williams saying, “Well, maybe the answer is Stephen Clark made it up 
afterwards”.  There would be no need to make this story up on that day in the Strand 
Palace Hotel, because at that stage there is no death, there is no investigation, there is 
nothing suspicious.  Hence the significance of the evidence of the friend.   
 
It is also significant that what she says is, “...he had rung for a doctor and the doctor 
spoken to him over the phone.  I was there.  It seemed very genuine.  He said while you 
were out he had a nosebleed and I rang the doctor”.  Now immediately there is an 
inconsistency between that account and the account given by Stephen Clark above, which 
was, “...I rang down to reception and asked if there were any doctors in the hotel.  They 
said no but they would send up some first aiders”.  It is the reason I asked Dr Crawford 
the question:  if there had been a telephone call with the doctor and you told the doctor, 
and I am presuming the doctor will be a general practitioner, that there had been bleeding 
coming down both nostrils and the child had been choking and unable to breathe - 
Dr Crawford’s view was that a doctor would be wanting to admit that child and say, 
“Phone 999 for the ambulance”.   
 
In any event, sir, going to the report, there can be nothing wrong with any of those 
matters so far because that is historical reporting of what was said.  Then the same at top 
of page 2:   
 

“According to the reporter [eventually], the Crown accepted there was a 
nosebleed but claimed it was...an earlier smothering [attempt] by Sally Clark.  
The defence expert said the real cause would be a rare fatal lung condition”.   

 
My understanding is that reference to defence expert is Tim David who in fact 
participated in the programme.  The position then, sir, if we examine the bullet points 
down below, is if these are stated as facts rather than opinion, then where are these facts 
wrong?  “At the time Christopher was found dead, he was alone with his mother”.  That is 
a fact, as I understand it, in the public domain and accepted.  The father was apparently 
attending a Christmas party.  Well, that recognises what the father said as his alibi.  “A 
neighbour described how he heard a commotion” and the keys and the door was locked.  
None of that, as I understand it, is in any way challenged.   
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“The first death was initially attributed to a lower respiratory tract infection”, that is a 
matter of public record.  “...later there [was] reported to be a torn frenulum and some 
possible bruises on his leg”.  Again, that is a matter of record from the trials.  “There was 
[also] reported to be fresh and old blood in Christopher’s lungs”.  Mr Tyson challenged 
that yesterday as to whether he knew about fresh blood, but that has come from the 
post-mortem and is, as a matter of fact, correct.  “Dr Cowan attributed the torn frenulum 
to the resuscitation”, again, that is correct.  “Christopher was cremated”.  That is correct.   
 
The second death was initially reported as shaken baby syndrome.  Again, that is correct. 
 “...it was reported that there were 2 petechial haemorrhages”.  Again, that is correct.  It 
has come from the pathologist and also it has come from the post-mortem report and was 
a feature of the criminal trial.   
 
“When Christopher died called, Mr Clark was called from a party and drove down the 
motorway”.  You can see Dr Southall has queried which motorway, so he is showing he 
has got a question.  “Sally had been alone with the baby”.   
 
“I noted that Harry was on a breathing monitor at home”.  That is correct.   
 
“At the time of Harry’s death, both parents at home”.  That is correct.  “According to 
Mr Clarke he [had] arrived home [relatively] early to give Harry his bath”.  That was 
indeed Mr Clark’s initial case.  Then he goes on to deal with earlier injuries in the taxi 
and the receptionist.  All of that is correct.  It is matter of public record.  Indeed, the 
Court of Appeal dealt with it at some length.   
 
“The reporter claimed [that] at the time of Harry’s death [he] was about to go out.  This is 
strange since he had only just got home”.  Now, that is correct as to what the reporter 
said.  The next bit is a comment by Dr Southall, but it is not a statement of fact.  He is 
simply saying, “This is strange”, which means this seems strange to me, because that is, 
of course, what you must judge it to be.  It is a statement of opinion to say, “This is 
strange”.  It is somebody’s opinion. 
 
“At the time of Harry’s death, Mr Clark claimed he had placed [him] in his bouncy 
chair... By the time the kettle had boiled... He went upstairs as fast as he could”.  Well, 
that is all correct.  Then you get into comments.   
 
Please see his Pediatrics publication, well, that is his paper.  Then he says:  

 
“Two sudden unexpected [infant] deaths in a family are extremely rare but 
when one is preceded by [an apparent] life threatening event...suffocation 
becomes the most likely if not an almost certain cause of deaths”.   

 
Firstly, that is not so much a statement of fact but an opinion given by an expert.  You 
have heard two experts this morning say intentional suffocation after two certain 
unexpected deaths would be the most likely cause.  Both Dr Mok and Dr Crawford said 
it, and Dr Mok in questions from two of your Panel members, that when you have got the 
two deaths plus the bleeding, that is what makes it the most likely.  David Southall 
himself has said “if not an almost certain cause of the deaths”.  That is a matter of opinion 
in terms of him.   
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I turn to the next page.  “Christopher suffered an ALTE”.  That is undisputed fact.   
 
MR TYSON:  It is certainly not.   
 
MISS O’ROURKE:  Is that not right?  He suffered bleeding from both nostrils ten days 
before he died and it was a life-threatening event, he was coughing and unable to breathe. 
  
 
MR TYSON:  There was a big debate at the trial, as your client will recall, as to whether 
it was properly called an ALTE, bearing in mind in his research papers and other research 
papers the definition of the word “ALTE”.   
 
MISS O’ROURKE:  Sir, it is an opinion, in any event.  If one wants to do it, that there is 
a debate around it, some people would call it an ALTE, some people would not.  It is the 
height of it, in any event.  He then says, “ALTEs [which are] accompanied by nasal or 
oral bleeding are due to intentional suffocation, according to our research”.  That is again 
his expression of opinion.  Then he deals with immediate bleeding.  That is a matter of 
opinion.  Of course he said he would qualify that today in the light of the Edmund Hey 
report.  Can I just say in respect of that, Dr Linton, I think, asked a very pertinent 
question this morning, that Ed Hey in fact identifies two cases only where it is at a later 
stage.  If you look at his reference back in the paper, it is to a 1984 American journal, so 
it is something 25 years ago and not otherwise reported since, but obviously we do not 
know what the circumstances of those two cases are, but it would still be right to say that 
that would be very rare and the normal situation is that intentional suffocation produces 
immediate bleeding and you have heard evidence to that effect.   
 
Paragraph 3, “The police did not verify Mr Clarke’s statement that he had alerted medical 
staff in the hotel”.  That is correct.  “In my experience it would be extraordinary for a 
parent not to call 999”.  He is giving evidence of his experience.  You heard this morning 
Dr Mok and Dr Crawford make the same point:  they thought any parent would call 999 
immediately.  “...do everything possible to obtain medical assistance”, and this is the key 
point, “if their first baby was unable”, we all know how first-time parents are more 
nervous because they have not had it before.  If it is a second or third child, you may 
think, “Well, babies do fool around or do this or do that”.  “...was unable to breathe 
properly and had sudden bleeding from both nostrils.  Extraordinary that is, unless the 
parent had deliberately caused the bleeding”.  Well, that is again a fair comment.  Surely 
as, “...must, in my opinion, have been the case”.  Well, he uses the words “in my 
opinion”, and makes it clear he is giving an opinion, not fact.   
 
“The statement of Liz Cox backs up the reality...it could not have been fabricated...since 
the first baby is still alive”.  Well, that is why he said “the importance of her evidence”.   
 
Fresh blood would be typical of intentional of suffocation.  That is a medical statement of 
fact, and correct.  Old blood could have been a previous.  Again, that is medical 
statement.   
 
Then paragraph 6, “There are other causes of bleeding from both nostrils [in an infant] 
but they are much rarer”.  Again, that is backed up by the evidence you have heard.  Then 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D6/72 

Transcribe UK  
VRS Ltd 

01889 270708 

he sets out the other differential diagnosis, as you have heard he should.  Other clinical 
indicators would accompany them.  “One cause would be a disorder of the clotting of the 
blood, such as leukaemia.  Idiopathic pulmonary haemosiderosis...usually this occurs 
through the mouth or the mouth and nose together”.  Of course the account is given of the 
nostrils only.  “Infants with this latter condition have progressive respiratory failure and 
evidence of multiple haemorrhages before dying”.  Again, you have heard the evidence 
Christopher was well in the ensuing three weeks and Dr Linton has asked questions of Dr 
Mok this morning in respect of that.  “Bilateral trickling of fresh blood...would not be in 
accordance with this diagnosis”.  Again, that is medically correct.  “It is important to note 
that a doctor did not ever see Christopher prior to his death” - that is correct - “which 
would be incompatible with this latter diagnosis or any other medical causes of nose 
bleeding except for intentional suffocation”.  Again, Dr Linton asked Dr Mok a question 
this morning that entirely made good that point.   
 
Therefore, we have now got down to page 3 and we are struggling to find out what it is as 
a matter of fact he said wrong.  He then goes on to note other issues.  He notes there were 
two petechial haemorrhages; that is correct.  He says in the Pediatrics report that is 
associated; that is correct.  He notes the torn frenulum.  He then gives the view that much 
of his clinical work involves that and he regularly intubates.  “Contrary to the view 
expressed by Dr Cowan, it would be extremely unusual...for the frenulum to be torn as a 
result of resuscitation”.  That is a medical opinion.  “It is most likely to have been the 
consequence of abuse, including intentional suffocation”.  That is a medical opinion.   
 
“I found the story concerning the timing of the taxi...worrying”.  Well, that is an 
expression of opinion, that is not a statement of fact.  “I was particularly concerned to see 
[he] had acquired a false and apparently signed statement from the office receptionist”.  
Well, that was a finding in the criminal trial in the Court of Appeal.  “How did he 
persuade him/her to provide it?”  He raises a question, so he is not making a statement.   
 
Then, paragraph 4, “I also found the description of Harry’s death to contain a number of 
concerning features.  My understanding was that Mr Clarke was on crutches...  If his wife 
was awake when he went to make a drink, why did he not give the baby to her, which 
might have been easier [for him] than placing the baby in a bouncy chair”.  Well, that is 
raising a question.  That is not making a statement of fact.  He is indicating to whoever is 
going to read this and investigate it, what should you do?  “What did Mrs Clarke say 
about this?” Question.  “Was she awake at time?”  Question.  Then he says, “There may 
be satisfactory answers to these questions”, so he is saying, “I am not forming any view 
on it, because I do not know the answers”.   
 
He then goes on to say, “From my experience in studying the effects of intentional 
suffocation, I have observed that the baby struggles violently, although silently...before 
losing consciousness [60-80 seconds] later”.  He is not commenting about the Clark case. 
 He is making a statement of his experience and medical opinion, which is correct.  
“Death then requires persist suffocation for a further unknown time period.  In recordings 
taken during the sudden deaths of a small number... I have noted that the heart usually 
continues...for 15 minutes and maybe longer, with intermittent gasping breaths”.  Then he 
goes on to say, “The short timing described...could be compatible with Mrs Clark 
suffocating the baby but the timing does not easily fit with this, unless the baby was dead 
prior to him going downstairs, which of course according to Mr Clarke was not the case”. 
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 Again, he is not making any statements of fact.  He is raising his experience and what 
might happen.   
 
Then his conclusion, “I was stunned when watching this television programme” - well, 
Dr Crawford told you she would be shocked and paediatricians would be shocked - “since 
it appeared extremely likely if not certain to me that Mr Clarke must have suffocated 
Christopher in the hotel room”.  He has maybe gone too far in saying “if not certain”, but 
on the other hand he is in the context of a double homicide as found by a court, no other 
explanation medically and in an apparently well child in the ensuing three weeks who 
then dies.  “I felt that the police had been misled into believing that Mrs Clarke could 
have suffocated Christopher before she left the hotel and that the subsequent bleeding 
was a delayed consequence of this”.  Well, you can understand, because that appears to 
be in the prosecution case for the bleeding, that she had done the smothering, and you can 
understand why he would say on the medical literature known at the time there would not 
be a delay.  “My experience” - and indeed he explains that - “with cases of intentional 
suffocation...does not concord with this view of the expert advice given to the police”.  In 
other words, he thinks it is instantaneous.  That is a medical opinion.  “From my 
experience the bleeding always occurs simultaneously”.  That is again a statement of his 
opinion and his experience, which is fact and true.   
 
“I was aware of a third child in the family could be receiving care... Consequently...I 
contacted the Child Protection Division”, so he is making clear his duty, and what 
prompted him was the third child.  “I feel that every event subsequent to that in the hotel 
should be re-examined”, so he is expressing his concerns and say go look at it with this 
new evidence in mind, in other words, with my evidence as to intentional suffocation.  “I 
remain convinced that the third child...is unsafe... I suggest that all remaining film 
work...be examined”.  Tragically, time has passed, but you should recheck the alibi for 
the first death.   
 
“I declare the contents [of this report] are true and that they may be used in a court of 
law”.   
 
Sir, the question is the contents of this report are true.  In other words, the beliefs that he 
has given he truly holds and he does.  The statements he has made as to what he 
understands or what he found, or from his experience, or that he was stunned are true, 
and, indeed, the matters that he has stated are true.   
 
Our difficulty is:  what in there is untrue?  Most of it is opinion.  Where it is fact, it in fact 
is fact that has not in any way been challenged and nobody has subsequently 
demonstrated that any of that is wrong.   
 
I think I have overshot my time limit.  I promise I will be done in five minutes.  Can I 
then turn to C5 and the e-mail and see what is objectionable.  I say actually when you 
look at that in a context, it is not surprising Professor David did not object at the meeting 
or indeed that Patrick Wheeler, the solicitor, on receipt of this, did not write and say, 
“You are out of order”, or point out that he has got any facts wrong, because he has not.  
He has expressed his opinions and he has given his reasoning for it.  I say it is not 
surprising Margaret Crawford said what she did this morning about it.  If you are going to 
fault him on it, it is probably that he says “extremely likely if not certain” he must have 
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suffocated Christopher, that he has maybe put it too high.  It is of course not in this report 
that he has gone to the beyond reasonable doubt or that he has extrapolated forward to 
Harry.  In this report, he has raised lots of questions about Harry, and said, “Can we 
check this and see what the situation is?”  Where he goes forward and extrapolates and 
indeed uses stronger language is in communications with a colleague, and that is why, I 
say, sir, the context of that is relevant, because this is a colleague who appears not to be 
listening, has frustrated him in terms of having an agenda in minutes and everything dealt 
with, and is pushing him on the matter at a time that he himself says, “I feel vulnerable 
because you have not let me have the info”.   
 
Sir, if we look at C5.  It is just below G where it starts, “Dear David, Please could I put to 
a question to you?”  “...a good deal of data about this case, both medical and 
circumstantial.  As you know I cannot disclose any details”.  Well, you heard me earlier, 
sir.  That is a self-imposed gagging by Professor David.  In any event, I raise the 
rhetorical question:  what details would Professor David have disclosed that would have 
changed any of that?  This is all now out in the public domain, two Court of Appeal 
decisions on it, and we are not aware --- 
 
MR TYSON:  Not by then.   
 
MISS O’ROURKE:  No, not by then, but now we know what did Professor David know 
that he could not have shared, because everything is out there.  No-one has ever come 
forward in the books and other things that have been written since that says there is other 
data that would blow out of the water Dr Southall’s theory, thesis, or, indeed, opinion.   
 
Then on the next page, D1/66,  “I appreciate that for all the reasons [that you set out], you 
have [great] concern about the possibility”, so he is accepting that you have got concern.   
 

“My question is simple.  Do you accept that it is possible that there is either 
medical data, or circumstantial data, or both, that could in fact largely or even 
completely exclude the possibility that Mr Clark killed either of his children?” 
  

 
He does not point it out.  He is actually not gagged by a court from telling him.  Professor 
David could very easily have said, “David, I am going to go and get release from my 
undertaking which I have self-imposed, anyway, and actually point out to you why you 
are wrong”, but he does not, and indeed never has.  Even when he came to the PCC, he 
has not told us what there is in medical or circumstantial data, short of confession by 
Mrs Clark, but if that had been the case, then one would have thought that she would not 
be appealing the conviction and there would not have been the outcome there was in the 
Court of Appeal.   

 
“I feel I have to ask this question because nowhere in your report did you say 
[something like] ‘These opinions are based on the very limited data available 
to me in the television programme”.   

 
This is coming from the person who knows that and indeed says it in that e-mail.  Why 
does he need to add it in a report to him when Professor David himself makes it very 
clear he knows that.   
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Then he says, “My guess is that you did not insert [it]...because you were in a hurry”, do 
you take a stronger view?  “Kindest regards”.  Then the next bit says:  

 
“I reiterated that there was an enormous amount of data...which had involved a 
considerable number of experts, and I tried to hypothesise situations that could 
invalidate his conclusions.”   

 
It is not a question of worrying about hypothesis.  It is a worry about where is the actual 
material that he says David Southall is wrong about the intentional suffocation.  If he has 
it, he should come out with it.  Nobody barred him from doing it; a court said he could.  
“...including a full confession from [Sally] Clarke”.  Well, what is the point of that?  That 
could have no relevance.   

 
“Professor Southall pointed out that he had been told by the police...pointed 
out that they were all nonmedical and [he] could not have a complete 
understanding of the complex medical issues”.   

 
What is it that Professor David was relying on?  Professor David did not know that 
Dr Southall had talked to Roy Meadow and Green.  That meant that he was in fact 
addressing this to someone who knew that there were no complex medical issues; who 
knew the post-mortem findings; who knew there was no natural causes explanation for 
either of these children; who knew there was no other disease; who knew there was no 
leukaemia, and nothing else.  Nevertheless, Professor David was adamant.   
 
Then you get David Southall’s reply.  Let us look at it and see what it is that is 
objectionable about it in terms of statements of fact.  “I had thought through the issue of 
whether there might be other evidence”.   

 
“I should say and should have put into my report I had undertaken a number of 
discussions” - with other people - “and had asked questions relating to other 
possible but extremely unlikely mechanisms for the bleeding and scenarios... I 
received negative answers to these questions...in particular whether any disease 
had been present”.   

 
That is a proper thing to do.   

 
“Also any other information relating to the case that made Mr Clarke’s 
involvement impossible.  My only smallest reservation relates to an extremely 
unlikely prospect that both parents are implicated in the deaths”.   

 
I have dealt with that, sir.   

 
“I have never seen this and therefore rejected it.  Thus there can, in my 
opinion”  

 
- so he is expressing an opinion rather than fact –  

 
“and beyond reasonable doubt”  



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D6/76 

Transcribe UK  
VRS Ltd 

01889 270708 

 
- using that as a doctor –  

 
“be no explanation for the apparent life threatening event suffered by the first 
baby which would account for the bleeding other than that the person with the 
baby at the time [caused the bleeding] through the process of intentional 
suffocation”.   

 
Sir, as I understand it, Professor David accepted that at the PCC hearing, that that would 
be the most likely thought and indeed the prosecution case seemed to be that, but that it 
was Mrs Clark, so Dr Southall has written it here in terms of the person with the baby at 
the time.   

 
“The subsequent unexplained deaths of the babies with other injuries makes it 
likely beyond reasonable doubt...” 

 
Again, he is using those words as a doctor rather than lawyer.  Again, it is the context and 
I think it was a question Ms Atkinson put this morning to Dr Mok, when you are looking 
at it and you have got high on your list of suspicion intentional suffocation just on the 
basis of the account, well, you then know that in fact there has been a death thereafter and 
a subsequent death and they are both being treated as homicide, how high does that put it 
on the list?  Those are his words:  it is the subsequent unexplained deaths and the other 
injuries that makes it, and he then uses the words “beyond a reasonable doubt” and maybe 
going a little too far.  He then carries on, 

 
 “I am not used to giving opinions without all of the evidence...and I feel 
vulnerable”.   

 
Who has made him vulnerable?  Answer:  Tim David.   

 
“However, based on what I saw in that video [alone] and my discussions with 
the police officer, social worker and guardian”  

 
- so all of them telling him there was no other underlying medical problem -  
 

“I remain of the view that other explanations cannot hold”.   
 

Sir, the point remains true today.  What other explanation is there for what happened 
in that hotel room?   
 
“The evidence of the family friend is particularly important”.  Well, that shows it 
was not a made up and lying story.  Then it goes on to say he was given the 
opportunity and he does not give a caveat.   
 
Sir, I say that is all part of the context that you have got to look at under 22D.  You are 
entitled to look at the context and background of the case in order to thereafter go on and 
hear submissions in respect of seriousness.  Those are the matters that I say you must take 
into account in context and as part of my presentation of evidence to you under 22D goes 
those sort of factors.   
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Sir, after Mr Tyson has addressed you on impairment, I will then do the same under 22E. 
 It may well be that at that stage - and I am not promising that I will not - the rules at that 
stage do allow me to submit further evidence on impairment.  I think I have submitted the 
evidence that I have, but it may well be that because of the enforced adjournment, I am 
understanding simply from something I heard at lunchtime today that there may be 
something else that I may wish to put before you.  If that is the case, we will obviously let 
the other side know.   
 
MR TYSON:  As with me, if we decide to call evidence on impairment, we will let 
everyone know in good time to deal with the dates.  The matter is still under 
consideration.  We will let you know as soon as we can.  I make no observations on what 
my learned friend said.  There is an appropriate time to say that in due course.   
 
THE CHAIRMAN:  Very well.  Thank you both.   
 
MR TYSON:  Sir, there is an application that is made by the Council in respect of the 
current conditions that apply in this case.  We are in a slightly unusual situation in that we 
cannot go down the normal route, if I can put it this way, to extend them because there 
has been no finding of impairment in this case.  There is a route which has been adopted 
on numerous occasions, as I understand, because this difficulty is not a new difficulty and 
it particularly happened immediately after the transition.  The approved route, if I can put 
it this way, is to use your powers under section 35D of the Medical Act, as amended.  We 
first of all put it in context at subsection 11.  It is where a direction that a person’s 
registration be subject to conditions has been given under the references there mentioned, 
subsection 12 applies, and one of those subsections - my learned friend may remind me - 
but one of them does not require proof of impairment.  In 12, ”In such a case a fitness to 
practise Panel may, if it thinks fit”, and then we go to (c): 
 

“...direct the current period of conditional registration shall be extended for 
such further period from the time when it would otherwise expire as may be 
specified in the direction”.   

 
Then going down to the stem at the bottom:  

 
“The Panel should not extend any period of conditional registration under this 
section for more than three years at a time”.   

 
That is, as it were, the route which is not entirely orthodox, but it is legitimate, if I can put 
it that way, that has been used by Panels in the past when faced with this kind of situation 
where they simply run out of time and there has been no finding of impairment, 
particularly circumstances in this case and particularly circumstances in other cases 
where these two subsections have been applied, is there has been no finding of 
impairment, because we have been dealing with serious professional conduct cases which 
came up for review.   
 
Using 35D(11) and (12) route, it is permissible in law and has been accepted in the past 
by many Panels that you can use those two subsections in order to carry on imposing 
conditions in a part-heard case, notwithstanding that there has been no reference to 
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impairment because 11 and 12 do not, as a prerequisite, require a finding of impairment.  
In those circumstances, I would ask you at this stage to continue the conditions for, say, 
two months.   
 
THE CHAIRMAN:  What will be the effect of that specific time frame if we are meeting 
on 20 and 21 September?   
 
MR TYSON:  My understanding is that you could revoke that.  I am speaking from the 
top of my head.  I have not actually considered the position.  I welcome advice or the 
observations of both my learned friend and the Legal Assessor on that.   
 
THE CHAIRMAN:  Yes, I think we should be quite clear on the impact of a particular 
date before we opt for it.   
 
MR TYSON:  Either you can revoke it, which is my view, but you could revoke any 
outstanding order or, secondly, and less satisfactory, if you were to, for instance, decide 
that there was impairment, then you would have to make that take place after the 
termination of the existing conditions, but my primary submission is the more favourable 
to the doctor and more fair is that you would have part to revoke.  I could look it all up 
and come back to you, if you like, but that is my understanding, that you could then and 
therefore, if, for instance, you were to find no impairment, revoke the order that you make 
today.   
 
THE CHAIRMAN:  There and then?   
 
MR TYSON:  There and then, which would be fair.  If you found no impairment, it would 
be unfair, in my submission, to the doctor that he should be subject to any condition then 
and thereafter.   
 
THE CHAIRMAN:  Thank you.  Miss O’Rourke.   
 
MISS O’ROURKE:  Firstly, sir, technically there is a slight problem, because, of course, 
it does not strictly come within 35D(12) because 35D(12) depends on 35D(11) which is 
where the direction subject to conditions is given under paragraphs above.  In fact, the 
direction last year was given under section 36, although I expressed my view at the outset 
that I actually thought that was wrong last year.  It should have been a review procedure.  
Sir, I would not have any objection to that.  I have been involved in cases where we have 
run out of time or indeed not even been able to start a review because a witness went sick 
and did not show up and we had to put the case off for three months and we ran out of 
time in terms of the conditions.  I have, on all occasions, pragmatically consented to an 
extension of the conditions and two have been done under 35D(12).  I have instructions 
from Dr Southall that we would consent to an extension of conditions under 35D(12) and 
therefore waive any rights to run off to anybody and say there is any regularity, or it is 
not valid, or anything of that sort.   
 
As for the question of timing, what you do is you extend the current conditions, so the 
date they run out is 24 August.  You would, by adding two months, be taking it to 24 
October or 23 October.  Whether then that makes any difference if you make your 
ultimate determination on the 21st, the answer is in 35D(12) itself, because (d) allows you 
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to revoke a direction or any conditions at any time.  What you would be doing is you 
would be able to resume the review hearing and at a review hearing you can, of course, 
revoke a direction.  Of course, should you then find there is no impairment, you would 
have to revoke the direction because you would have no grounds to go on.  Should you, in 
any event, even if you find impairment decide the conditions were no longer appropriate, 
you would be revoking, anyway, under 35D(12)(d).   
 
THE CHAIRMAN:  In this way we are all protected from any unforeseen difficulty if we 
were, for example ---  
 
MISS O’ROURKE:  That is the problem, sir, and that is why in the case I just had last 
month where in fact the psychiatric witness went short, we are going to hear the case on 6 
October, but we extended it for four months on the basis that in case some witness should 
not turn up, or the case went part-heard, we wanted to make sure we did not have to have 
another hearing which would then extend it, because you could only do it at a hearing.  
You could not do it by letter or anything of that sort.  That is what has happened in other 
cases, they have had to then call a hearing in just for the day in order to extend it because 
you cannot do it any other way.  There is no power of the President or anyone else to 
extend it, so it has to be done at a review hearing.   
 
MR TYSON:  If that be right, and I am sure my learned friend is right, I would ask, and 
bearing in mind that we are both agreed you can revoke at any time, rather than have 
because of some logistical nightmare we were not able to deal with the next matter, I 
would ask that the conditions in those circumstances be extended until 3 February.  I use 
that date as the date when it is anticipated that the appeal would be over, knowing, as we 
all anticipate, that if the matter is due to come back and be delivered and then dealt with, 
then it can be revoked, were you to find no impairment, so there would be advantages.  
There is no disadvantage to the doctor by that provision because were you to find no 
impairment, then of course it would be revoked, but there is considerable practical 
advantages, and one of them has been set out just by my learned friend, which I had not 
really considered before, that you and all of us in this room would have to come together 
somehow, somewhere in order to do something which we would all agree on, as it were, 
to extend it, and so thus I have put the appeal end as a long stop.  I just suggest that, 
merely because we know there is going to be an appeal at that time.  As I say, I am not 
anxious to cause the doctor any disadvantage were he to have a favourable verdict in the 
interim, because then you could revoke it.  It is largely a matter of pragmatism I am 
putting forward my suggestion and to avoid the horror of us somehow all trying to meet 
up somewhere.   
 
MISS O’ROURKE:  Sorry, no.  This is a very public matter, as indeed is the forthcoming 
appeal.  Two months is good enough.  We are going to meet on the 20th or 21st, and if we 
do not meet then, we will be able to find another date.  Whatever you order now today is 
going to go in the newspapers tomorrow, it is going go on the BBC web site.  I do not 
want any date that suggests somehow or other this is connected with his appeal and 3 
Feb, or that there has been, effectively, therefore, a six-month extension of conditions.  
That is not appropriate.  We have part-heard dates.  We are all free and available on them. 
 Yes, if a crisis arises, it may well be that we then have to find some other date or, indeed, 
if the crisis is simply there are no further witnesses intended, so the crisis would only be 
one of the Panel members is not available, therefore, you are inquorate, because the Legal 
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Assessor has changed, with no disrespect.  It has happened in a number of cases I have 
been in where the Legal Assessor has hit the 70th birthday and has not appeared on the 
next hearing.  It has happened twice in the last year.   So the Legal Assessor is 
replaceable, if we have to.  Indeed, Mr Tyson and I are replaceable, if we have to.  The 
only people who are not is you, because you are a quorum, so unless something happened 
to one of you, but if that was the case, the case would have to be opened up again and we 
would have to start with a new Panel, so, sir, there is no reason to extend it for six 
months.  It would be the wrong message publicly.  It would be wrong in morale terms for 
Dr Southall with his appeal pending.  It would be wrong in how it is presented, so two 
months is good enough.   
 
THE CHAIRMAN:  I certainly understand the desire not to be sending out any incorrect 
message.  Legal Assessor.   
 
THE LEGAL ASSESSOR:  I do not propose to repeat what the parties have said.  They 
have, in my view, correctly interpreted rule 35D(12) of the Medical Act.  However, all I 
would want to do is advise you that you have a discretion, first of all, whether to extend 
the conditions and you also have a discretion on the length of extension, provided the 
period is not in excess of three years.   
 
THE CHAIRMAN:  Does anybody have anything further to say then on the matter of 
timing as to two months?  Are you content with that, Mr Tyson, given the response from 
Miss O’Rourke concerning the danger that we must avoid of sending out any message 
that is in any way connected to the appeal?   
 
MR TYSON:  Yes.  I did not mean it to be connected.   
 
THE CHAIRMAN:  I am sure you did not.  I can understand, as I am sure you can.   
 
MR TYSON:  I am just a pragmatist about these things.  I am not anxious to send any 
messages out, good, bad or indifferent at the moment.  I am just saying if you were to 
extend it for that period, it would cover any ghastly eventuality.  I maintain it should be 
longer than two months, but if the Panel determine otherwise, of course I would loyally 
obey any decision of the Panel.  If the Panel need to make a two-minute determination, 
then so be it.   
 
MISS O’ROURKE:  Sir, can I just add this:  if you make it for two months, the message 
to the press, public and everything else is that you are doing it because you have 
adjourned part-heard and your next hearing date is not until a month away, and you are 
covering yourself because of words to the effect an order, in any event, of 28 days.  If you 
make it for any longer period, then it may be misinterpreted by those watching that it is 
somehow or other a reflection of the evidence or something else that you feel a longer 
period needs to be put in place.  The reason you are doing it when there is no finding of 
impairment is simply because we have adjourned part-heard.  You should not make it for 
any longer than a period that allows a certain leeway beyond the part-heard.  It is not 
sensible to make it two or three days, because we could get ourselves caught out, but 
when you leave a month plus, then you have got more than enough if somebody has to 
cancel those dates, so there is a way of finding another one day to attend.   
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THE CHAIRMAN:  Thank you.  The guillotine is not yet upon us.  Therefore, I am going 
to invite all strangers to withdraw while the Panel consider this matter in camera.  We 
will get back to you reasonably swiftly, I am sure.   
 

STRANGERS THEN, BY DIRECTION FROM THE CHAIR, WITHDREW 
AND THE PANEL DELIBERATED IN CAMERA  

 
STRANGERS HAVING BEEN READMITTED  

 
 

D E T E R M I N A T I O N 
 

THE CHAIRMAN:  Professor Southall, the conditions currently imposed on your 
registration expire on 28 August 2008.  The Panel has considered the submissions of both 
counsel and there is no resistance to the Panel extending the conditions today, as they will 
otherwise lapse before it meets again.   
 
Having regard to the submissions made, the Panel has determined in accordance with 
section 35D(11) and 12(c) of the Medical Act 1983 (as amended), that it is appropriate to 
extend the current conditions on your registration for a period of three months.  The Panel 
has extended the conditions for this period out of an abundance of caution in the event 
that the Panel is unable to meet on Saturday, 20 September 2008.   
 
The effect of this direction is that unless you exercise your right of appeal, this decision 
will take effect 28 days from when written notice of this determination is deemed to have 
been served upon you.  In the meantime, your registration will remain subject to 
conditions by virtue of the direction made by the Fitness to Practise Panel in July 2007, 
applying the GMC’s PPC and PCC (Procedure) Rules of 1988.  A note explaining your 
right of appeal will be sent to you.   
 
As already agreed with all parties, the hearing will reconvene on Saturday, 20 September 
2008 at 9.30 a.m..    
 

(The Panel adjourned until 9.30 a.m.  
on Saturday, 20 September 2008) 
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THE CHAIRMAN:  Good morning, everybody.  Welcome back.   
 
This is a resumption of a Fitness to Practise Panel hearing in the case of Dr David 
Southall.  All the parties here are well aware of who is here.  I am not going to repeat any 
of that.  At five o’clock this afternoon, I understand we are required to finish proceedings 
for the day because there are going to be interruptions to the power supply.  Indeed, 
overnight, as I understand it, the building is going to be without power whilst various 
work is undertaken.  I am told we should be in a position to start tomorrow as normal in 
the expectation that there will be power for microphones and the air conditioning system. 
There may be a delay before computers in the main server are able to function.  Our Panel 
secretary has alternative arrangements for her own laptop to be used should that happen, 
so that should not inconvenience us.  Finally, I recall that on the previous occasion, 
Mr Tyson, you had indicated a need to be away on Sunday, should it come to it, no later 
than a particular time.   
 
MR TYSON:  I can leave after 5.00 on Sunday; I am going on holiday. 
 
THE CHAIRMAN:   That concludes the housekeeping, so far as I am concerned.  
Mr Tyson.   
 
MR TYSON:  Sir, we have reached the stage of Rule 22(f).  Just to remind you what 
22(e) and (f) say, in particular, (e) - the last time we met, we had just finished (d), “The 
practitioner may present his case and may adduce evidence and call witnesses in support 
of it”.  We heard that and we have heard Miss O’Rourke’s submissions under (d).  Then 
we reach (e):   
 

“The FTP Panel shall receive further evidence and hear any further 
submissions from the parties as to whether the fitness to practise of the 
practitioner is impaired or whether the practitioner has failed to comply with 
any requirement imposed upon him as a condition of registration”.   

 
Can I underline, please, verbally, for you, the mandatory nature, “The FTP Panel shall 
receive further evidence and hear any further submissions”.  To cut to the chase, sir, 
I wish and make application for, if I have to - bearing in mind that I do not see I have to 
because it says “shall receive further evidence” - in the course of my submissions, I am 
going to make reference to further evidence.  I do not intend to call any live witnesses.   
 
In the course of my submissions, it is my intention - and again I say I do not need your 
leave to do this, but I am just alerting you because I anticipate my learned friend takes 
another view, so I want to clear the air now - to give to you a bundle of documents, 
extracts of which I was going to refer to you in the course of my submissions.  The 
extract of documents which I intend to refer you to - unless I am prevented - in the course 
of my submissions on impairment are the transcripts of a few days of the 2004 hearing, to 
which I intend to make reference to the odd page and the odd passage.   
 
Secondly, also in this bundle is the old C1 bundle of 2004, of which, at the moment, we 
have largely had to rely on odd transcript passages of the documents.  I considered it 
would assist the Panel to see the documents itself, rather than mere extracts that we have 
in various transcripts, so you can actually see the documents to which I am referring.   
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If you are daunted by the size of this bundle, I am perfectly content to fillet it to show the 
exact pages to which I intend to refer in my closing submissions.  There are, at a rough 
guess, say, 20 pages to which I intend to make specific reference to in my closing 
submissions.   
 
The documents are relevant for two principle purposes.  The principle purpose relevant is 
on the issue of seriousness, which is the issue underlying the concept of impairment.  As 
I develop my submissions, it should cause you no surprise to say that my essential case is 
that this case, whilst serious in 2004, is still serious now for the same reasons, that 
nothing has materially changed in terms of seriousness between 2004 and 2008.  
Principally, matters such as the paediatric knowledge relating to nosebleeds and the like, 
has there been any material differences to that; has the duties of a doctor to report child 
protection concerns, et cetera, materially changed?  I say no.   
 
The documents that I seek to bring in to you, in my right, you shall receive further 
evidence, this is further evidence that I intend to call that goes to the issue of seriousness. 
 I will seek to extract how serious it was then on the basis of my prime submission that 
seriousness then can be equated with seriousness now.  Of course, I will also deal in my 
submissions with Dr Southall’s evidence and the like, but as an essential pattern and part 
of my submissions and in order to make this case fair, not only for the doctor but also for 
the Council, I submit that to the Panel and to my learned friend.  I accept this is a large 
document.  I put in whole transcripts of particular days, merely trying to be fair, but I can 
fillet it out and put in only the key ones I actually want to refer.  The documents are 
evidence.   
 
Secondly, they are relevant to the issue as to seriousness for the reasons that I have 
outlined.  Thirdly, they are also documents which have been in the hands of my learned 
friend’s solicitors since before 2004.  I understand that my learned friend has seen all of 
the transcripts in the case.  The question of unfairness, in my submission, does not really 
arise, because the documents in the old C1 bundle are largely referred to, in particular, in 
the opening that I gave to the PCC in 2004.  They are set out there at length, because 
I read all the documents into the record in order to prevent when the witness was called 
and him having to go through the documents, as it were, which was approved of at the 
time.  There should be nothing in there that should cause my learned friend any surprise, 
because the nature of all the documents to which I seek to refer were in the transcripts of 
the last occasion, and I understand that when my learned friend was briefed on this 
matter, she was given all the transcripts of the last occasion.   
 
Sir, I am not seeking to go behind and to delve into the facts found proved on the last 
occasion and wish to deal with this matter - I must correct myself on that.  There is one 
aspect that will go behind, and that is to deal with the issue that has been raised by my 
learned friend as to the role of Professor David and her misconception on the basis of the 
timings of the nature of his involvement at any particular time and when it was, as it 
were, that he intervened to alter the court order, and I can show that by reference to dates 
of documents as to what influence he had at any given time on that procedure, for which 
he has been heavily criticised.   
 
Save as to that, the reasons that I want to refer you to this evidence is simply to deal with 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D7/3 

Transcribe UK 
VRS Ltd 

01889 270708 

and underline the issue of seriousness, which is central to your consideration of 
impairment.  It is not going behind - which I know everyone has been anxious to do, 
including me in my submissions on an earlier occasion - the findings of fact.  It is to 
illustrate just how serious this matter was and was regarded by the witnesses at that time. 
 In my submission, it will not add anything to the overall length of the hearing.  I am not 
calling live witnesses, which I would also be entitled to under 22(e).  I am merely making 
an order to fortify my submissions on seriousness reference to various documents that 
were available at the time in 2004 and at all material times have been available to my 
learned friend since.   
 
As I say, the central tenet of my submissions to you will be that seriousness is not altered 
over time and it is important that I establish the base for saying that by reference to the 
documents that I intend to do in the course of my submissions.  I have to say, without that 
reference, I will be crippled in the way that I wish to make my submissions on behalf of 
the Council.  Bearing in mind the mandatory nature of 22(e) that you “shall receive 
further evidence”, I, for myself, have difficulty in seeing why I am not entitled to adopt 
and have the comfort of that rule, “shall receive further evidence”. 
 
THE CHAIRMAN:  Thank you for raising that matter in advance.  Miss O’Rourke.   
 
MISS O’ROURKE:  Sir, it is five weeks since we last were here.  We have heard nothing 
from my learned friend’s instructing solicitors in those five weeks.  We have not had any 
indication that they wish to adduce an additional bundle of evidence.  We have not had 
any indication that they intended to adduce further evidence under 22(e).   
 
You may remember I said to my learned friend on the last occasion that we of course had 
a right to adduce further evidence and I told him should we decide to do so, we would 
give them due notice.  We in fact did give them notice a week ago that Dr Williams had 
written a letter to us which he was very clear he wished to be put before the Panel, 
because he was mindful of the duties of an expert, that if they learned of something new 
or changed their mind that they should inform the court accordingly.  We provided that to 
my learned friend’s instructing solicitors, I think eight days ago.  We had no response 
from them.  In due course, I would intend to put it before the Panel, with your leave, on 
the basis that Dr Williams had had some further thoughts and felt it important they be 
communicated.   
 
As far as Field Fisher Waterhouse, my learned friend’s instructing solicitors, are 
concerned, not a word in five weeks.  I therefore arrived here this morning anticipating, 
as I guess you probably did, that Mr Tyson was going to be true to the words he told us 
on the previous Saturday that he be less than an hour.  Indeed, you remember he was 
encouraging you to hear him, hear me and get it all done on that day and was very 
unhappy about the fact that I might want to go off and think about my submissions, 
et cetera.  I think I indicated it was highly unlikely I would call any other evidence, but 
that I wanted to split my submissions into two parts, as I was entitled to under the rules, 
in case I did decide to call further evidence on impairment.   
 
At 20-past nine this morning, I was handed this bundle by my learned friend.  Now, this 
is not a bundle that was prepared at ten-past nine this morning.  This is a bundle that, at 
the very least, was prepared yesterday and was thought about; if not yesterday, a few days 
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before or in the previous five weeks.  Yet, we did not have the courtesy of even an e-mail, 
a telephone call or anything to tell us this was coming, so I saw it at 20-past nine.   
 
I have done a rough count and it is 300 pages.  Five sections of it, about 220 pages, are 
transcripts.  It is not all of the transcripts of the previous hearing.  It is a lot of the 
transcript of day 2, day 3, day 4, bits of day 5, bits of day 6, so selected transcripts.  In 
addition, there is what was apparently, and I say apparently because I do not know - I was 
not there and I have never seen it before - the bundle of documents for the original 
hearing in 2004.  In other words, what was C1 in that hearing, and that bundle is some 80 
pages.   
 
Sir, the position is this, as far as I am concerned:  when I was first instructed in this aspect 
of Dr Southall’s GMC matters, I was given the transcripts of the original hearing in 2004 
and I read them.  I estimate that is probably about three months ago that I was given those 
to read and I did not reread them all before we started the hearing five weeks ago.  I have 
put highlighter pen on some parts of them and I have looked through them and I read 
them once only.  I have not reread them in the last five weeks.  I have had no reason to do 
so because they were not introduced by Mr Tyson at the moment that he was entitled to 
introduce them.   
 
Can I, sir, take you in that context to the Rules?  Rule 22(c), which is where he started his 
case, under (ii), says, “The Presenting Officer” - that is him - “shall direct the attention of 
the FTP Panel to any relevant evidence, including transcripts of previous hearings”.  That 
is the stage at which he should have been referring to the documents that are now in 
sections 1 to 5 of this bundle he handed me this morning.  The Rules expressly provide 
for it.  He did refer you to bits of transcript; he put little sections in and he referred you to 
the determination of the previous hearing.  That is the stage at which he was allowed to 
do it, “and may adduce evidence and call witnesses in relation to the practitioner’s to 
fitness to practise” or failure to comply with any condition.  The reason that it goes there 
is because I am then entitled afterwards to present my case, adduce evidence and call 
witnesses in support of it, so if he is taking you to specific passages in transcripts, then 
I can with my witnesses, because you heard my experts all say they had all had the 
transcripts of the original hearing and they had all read them.  They could then refer to 
them and give evidence and respond to passages that he might have raised and, indeed, 
Dr Southall could have himself in giving his evidence.   
 
So, sir, my first submission to you is this - he had his opportunity to produce those 
transcripts under 22(c)(ii).  He has closed his case under that heading and so it is now too 
late.   
 
The second point, sir, I make is 22(e) is where we are now at, which is that you receive 
further evidence and submissions as to whether his fitness to practise is impaired.  That 
means fitness to practise is impaired today in 2008, not fitness to practise was impaired in 
2004, because that is not a material question for you.  The position is, it helps you not a 
jot to hear what the evidence was in 2004, because you have to make your own judgment, 
and we had this before, sir.  If you were simply rubber-stamping what the previous Panel 
said, then you are not discharging your duty to judge it today in 2008 and on the basis of 
the evidence you have heard.  Therefore, what he is entitled to do at 22(e) is to produce 
evidence, now having heard our evidence, because that is why it is in that sequence.  We, 
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under 22(d), adduce our evidence and he then produces his evidence in reply.  That means 
he calls people to say, well, now, fitness to practise is impaired because he has done this, 
that or the other, or to respond to David Southall’s own evidence on remorse or insight, or 
to respond to something that Dr Williams has said, or Mr Spicer, or somebody else on 
remorse insight, or how the world has moved on and the GMC’s 0 to 17, or whatever.  
That is the next point.   
 
The next point is this - he is seeking to put before you a bundle that is not agreed.  We 
had an agreed bundle for this hearing, served in advance.  It was dealt with in the usual 
way.  We said no, we do not agree to that document.  You will remember, sir, that 
documents had to be filleted out on day one because they put documents in about the 
other case; you made a ruling on it; your legal assessor gave you advice; and the bundle 
got filleted.  What ultimately went before you was an agreed bundle.  This is not.  We 
have been given no opportunity to agree it.   
 
Now, sir, the position is I have never seen C1.  My learned friend says, well, I have read 
all the transcripts - yes, a bit of a while ago.  He says he referred to a lot of these 
documents in the transcript.  I am afraid, I am sorry, he did not.  There is a report in here 
that is some 26 pages from Professor David about the particular child - sorry, I am wrong; 
I am underestimating, it is 40 pages - and the words in the report that actually went to 
court.  I was shown one paragraph of it by Mr Tyson, you will remember, when I had to 
exit the room and he made a point about Professor David.  I have never read it.  There 
were a few passages of it referred to in the transcripts previously, but I have not seen that 
report.   
 
Sir, the position is this - if he now wants to adduce this evidence, I am going to have to 
say to you, “I need an adjournment to read these 300 pages”.  I am going to have to read 
with care the 80 pages I have never seen before, but I am also going to have to read the 
transcripts that he has put there.  It is not good enough for him to say, “I can fillet it down 
and give you 20 pages only of transcripts”, because how do I know he is not 
cherry-picking?  I would have to say, “No, I need to read it in context, and I need to see 
there is not a passage on the previous page or the following page”.  More than that, sir, he 
has not given you all of the transcripts.  I would want to do my duty properly to my client, 
to go and read the whole lot again to see that he has not, even in the bits he has chosen 
here, left out other bits that would help me.  Probably more than that, I would need to see 
the other exhibits.  This is C1.  I understand there was C2, C3, C4, C5, C6, and there was 
also D1, D2, D3, D4, D5 and D6.  If that is the investigation we are going into, in other 
words, we opening up the old hearing and looking at all the documents, then in fairness to 
my client, I need to go and do those, too.   
 
Now, why are we here now doing this when he told us he would be an hour and he had no 
further documents to put in?  I do not know and he has not explained it to us.  Is it a 
thought that came to him yesterday?  Is it a thought that came to him a week ago?  Is it a 
thought that came to him two weeks ago?  If it came to him two weeks ago, why were we 
not given notice of it, so that we could then say, right, Mary O’Rourke will have to find 
herself a day to read that and I will demand of my solicitors the various documents and 
whatever, and you give us the bundle.   
 
If he says it is a thought that only came to him yesterday, why is it a thought that came to 
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him yesterday?  He has had five weeks to think of this case.  More than that, he actually 
had the benefit - and you will remember I pointed this out and you, the Panel, said yes - 
of hearing my first load of submissions.  We could have done it if we had done it the way 
he did it, of me not splitting it into two, him making his submissions and then me coming 
after him, but he has had that advantage of hearing my hour and a half worth and reading 
the transcript of it.  I do not know when he got the transcripts, but I got them two and a 
half weeks ago.  He should, at the very least, have been rethinking about this case coming 
back on two and a half weeks ago, sorry, but it is not good enough this morning, at 
20-past nine, to hand this to me and to then say I will not be disadvantaged because, after 
all, I have had the transcripts.  I can assure you, and I hope he is not going to again say it, 
and I am aware of my professional obligations to the Panel, I have not read those 
transcripts in the last five weeks since we were here and I have not read bundle C1.   
 
My position is this - he has missed his chance.  He could have done it at 22(c)(2).  He 
could have referred to transcripts of evidence if he had given it to us beforehand and he 
could have put C1 in.  He did not do it; he closed his case.  We then called our evidence 
under 22(d).  We are now at 22(e).  The evidence he is entitled to call for you now is on 
impairment of fitness to practise in 2008 and it is not going to help you one jot to have 
Professor David’s 40 pages-worth of reports on this particular child or anything of that 
sort.   
 
Secondly, in any event, even if you are against me on that, he has given no notice and 
should not be allowed to put it in.  He has led us all to believe that we were going to have 
an hour’s worth of him.  You then would have had 45 minutes worth of me, you would 
have had some legal advice and you would have been out on 22(f).  He has now thrown 
that timetable into jeopardy in terms of that.  I can tell you, sir, even if you have to let this 
in and you do not give me an adjournment and I just have to deal with it on the hop, or on 
the hoof, or you give me an hour to read it or whatever, we are probably not going to 
finish tomorrow.  If you are going to do it properly and let it in, then the simple matter is 
that I am going to need an adjournment to read the 300 pages, not in the pressure of a 
room in there and I am also going to need to say to my instructing solicitor, “I better have 
a list of what were the other C and D exhibits”.  I better have a chance to trawl through 
them.  I have never been sent them.  I never asked for them; I never needed them because 
there was no indication they were ever going to rely on it.  It was a very limited bundle of 
documents.  You know it and you have got it.   
 
So, sir, the position is we would be adjourning off today and putting this matter off again, 
and we already know the complications and difficulties we had to be here today and we 
have all given up a Saturday and Sunday in order to do it.  He cannot do it at 20-past nine. 
 He has given us no explanation as to how this has happened at 20-past nine this morning. 
  
Your Legal Assessor was not provided with a copy of the bundle.  I think I spoke to her at 
28 minutes past nine and she was completely unaware that this was even coming, so he 
did not even have the courtesy to raise it at that stage in time.  Sir, he had his opportunity. 
 He cannot do this.  He talks about fairness.  This is a fundamentally unfair position that 
he is trying to take.  Frankly, he misled us all when he told us he was going to be an hour 
and had nothing new to put in. 
 
THE CHAIRMAN:   Mr Tyson, before you respond to that, or while you respond to that, 
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could I ask you also to consider the transcripts in these proceedings, D6/76H, in which 
you indicated if you decided to call evidence on impairment, you would let everyone 
know in good time.  Thank you.   
 
MR TYSON:  That matter is still under consideration.  We will let you know as soon as 
we can, at H, bottom of 76 and top of 77.  Sir, there are two aspects here.  One, my 
entitlement to call that evidence; secondly, how much calling that evidence will 
inconvenience my learned friend.   
 
As to my entitlement to call that evidence, nothing she said, in my submission, went 
behind my 22(e) entitlement - “the Panel shall receive further evidence”.  I accept that 
I had the right to call evidence under 22(c), relating to his fitness to practise, and the issue 
now is different.  Now is the issue as to impairment.   
 
Secondly, my learned friend said, and I noted down what she said, that I had my right to 
call evidence under (d) and my learned friend is entitled to give evidence in reply under 
(e).  I said there were two limbs why I was calling evidence.  One is, to an extent, to deal 
with matters in reply to (d), which, even my learned friend indicated that I was entitled to, 
and secondly, to deal with the issues of seriousness under impairment.   
 
All other things being equal, I am entitled to call, or you are entitled to receive, or indeed, 
you shall receive, looking at the wording - “shall receive” - this evidence, which, as I say, 
I was going to deal with by way of referring to several documents.   
 
There is the other issue about which my learned friend takes issue - indeed, you, sir, 
reminded me of the passage on the last occasion - is as to notice.  I absolutely confess and 
avoid - certainly can do the confessing, I will do the avoiding later - absolutely agree that 
not sufficient notice has been given.  I apologise for that.  There are mechanical reasons 
for that.  To be honest, the holidays of my instructing solicitor and myself being in series, 
rather than parallel, if I can put it that way, and at the time for consideration of where we 
are now going and us to consider the evidence has not been as early as either of us would 
have wanted.  I confess that.  That is why I was unable, as I said that I would if we 
decided to call evidence on impairment, let everyone know in good time to deal with the 
dates.  That is important when it says to deal with the dates.  The evidence then 
anticipated was whether live witnesses were going to come along, again which would 
cause - let us say if I called a doctor to deal with some of the issues my learned friend 
dealt with, that is why it would put the matter out as to dates.  My anticipation was that 
my reference in the course of my closing submissions to a number of documents was not 
going to affect the dates, bearing in mind that the matters in the documents are matters in 
the transcripts which my learned friend has had and, indeed, all her expert witnesses has 
had, as she has told us.   
 
So keep apart the two issues: one, my entitlement that you shall receive evidence, which 
I am strong on; secondly, the inconvenience that my entitlement has caused.  If my 
learned friend wants to read more or to take further instructions upon various matters in 
documents that should not surprise her, because they were all there, then, of course, I am 
not in a position to stop her having that entitlement.  This is a fair trial.  Both sides have 
rights.   
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The fundamental point is, in my respectful submission, that even if it is inconvenient and 
even if my learned friend wants further time, which was basically the gravamen of what 
she was saying in her closing submissions, then, yes, she should have the further time but, 
no, that should not stop me or you receiving further evidence.  Those are my submissions. 
  
MISS O’ROURKE:  Sir, can I just make two points?  I know he is going to object to it, 
but I have to say I want to hear his explanation still.  He tells you that he and his solicitors 
have been having their holidays in sequence.  I saw my learned friend in The Temple on 
Monday evening, so he was clearly around and at work this week, or I presume he was - 
in was in his working suit, he was in the precincts of the Inns of Court.  I saw his 
instructing solicitor in the lift here on Wednesday and Thursday, so she has been working 
this week as well.  We had brief conversations.  I do not understand why I got this bundle 
of documents at 9.20 this morning.  I still say that you, at the very least, should hear that. 
  
 
Sir, I am sorry if he understood that the gravamen of my complaint was that I had been 
taken by surprise; it is not.  The gravamen of my complaint is his right to introduce the 
transcripts was under 22(c)(ii), then I would have dealt with it with my witnesses who 
were called.  That is my major point.  The least of my points is that he has taken me by 
surprise and I would need an adjournment, and an adjournment would mean me going 
away, not just reading this, but going through all the other transcripts.  My primary point, 
so you understand it, is the matter of law.  22(c)(ii) is where he was entitled to do it.  He 
chose not to introduce those transcripts and he does not do it at 22(e).   
 
THE CHAIRMAN:  We will hear from our Legal Assessor.  Mrs Breach, you have some 
advice for the Panel.   
 
THE LEGAL ASSESSOR:  Thank you, sir.  As you know, Mr Tyson has applied to 
submit a further bundle containing transcripts of the original hearing in 2004 and some 
exhibits.  He has told you that he will only refer to short passages and that he only 
expects you to refer to them.  As you have heard, Miss O’Rourke has objected and you 
have heard her reasons, and I do not propose to repeat them.   
 
As you know, the bundle runs to approximately 300 pages.  Although Mr Tyson is 
referring to small passages from the transcripts, I know you will quite properly want to 
read all the documents in their entirety in order to put the passages into context, and you 
may want to read all the transcripts from the hearing for that same reason.   
 
I remind you that you are tasked to determine whether Dr Southall’s fitness to practise is 
impaired today in 2008.  It is for you to determine whether you consider Dr Southall to be 
impaired on the evidence you have heard and read in the hearing.   
 
The evidence Mr Tyson wishes to put before you relates to evidence presented at the 
original hearing.  You have determined previously in this hearing that you will not seek to 
go behind the original decision, but rather, to hold a review of the order of conditions.   
 
As part of this review, you have to determine whether the doctor’s fitness to practise is 
still impaired today, and you will have to take a view on the seriousness of the conduct in 
2000, whether it is still sufficiently serious in 2008 as to require Dr Southall’s registration 
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to remain subject to conditions.   
 
You have heard a large amount of evidence on paediatric procedure and you have also 
heard Dr Southall’s evidence.  Mr Tyson has referred you previously to transcripts and 
the fitness to practise decision in 2004 when he was exercising his rights under Rule 
22(c)(ii). You are entitled, under Rule 34, to admit only evidence which is fair and 
relevant to your task today.  You may well ask yourselves whether this is relevant to 
impairment now.  Mr Tyson had an opportunity to direct you to any relevant evidence at 
the stage of the proceedings at Rule 22(c)(ii).  I know it has already been read to you, but 
I will read it as part of my advice.  It reads:  
 

“The Presenting Officer shall direct the attention of the [Fitness to Practise] 
Panel to any relevant evidence, including transcripts of previous hearings, and 
may adduce evidence and call witnesses in relation to the practitioner’s fitness 
to practise or his failure to comply with any requirement imposed upon him as 
a condition of registration”.   

 
I therefore advise you that this evidence should have been adduced at this stage and not 
now.  You have a duty to act fairly to both parties and in accordance with the rules.  
Therefore, my advice to you is to reject the application. 
 
THE CHAIRMAN:  Thank you very much, Legal Assessor.  The Panel will now go into 
camera to consider its decisions.  I think this would be a good opportunity for the parties 
to get a coffee.  Would all strangers please withdraw.   
 

STRANGERS THEN, BY DIRECTION FROM THE CHAIR, WITHDREW 
AND THE PANEL DELIBERATED IN CAMERA  

 
STRANGERS HAVING BEEN READMITTED  

 
D E T E R M I N A T I O N 

  
THE CHAIRMAN:   Welcome back, everyone.  Mr Tyson, you have made an application 
to adduce further documentary evidence during the course of your submissions on 
impairment.  This evidence includes extracts from the transcripts from the Professional 
Conduct Committee (PCC) hearing in 2004 and also the bundle C1 from the 2004 PCC 
hearing exhibits.  You stated that you are entitled to produce this evidence under Rule 
22(e) of the General Medical Council (GMC) (Fitness to Practise) Rules 2004.  You 
further submitted that the evidence is relevant and you are not seeking to go behind the 
original findings of fact, but wish to illustrate the seriousness of Dr Southall’s conduct in 
2004.  You maintained that it is still serious now and for the same reasons as there have 
been no material changes since 2004.   
 
Miss O’Rourke has objected to your application on four grounds:  1.  You have missed 
the correct stage to adduce this evidence, which was under Rule 22(c)(ii).  Further, had 
you adduced it at that stage, she would have had the opportunity to question her witnesses 
on it, which she will not be able to do today; 2.  Proceedings have reached the 22(e) stage 
which concerns impairment today in 2008, not 2004; 3.  Miss O’Rourke has been given 
no notice of your intention to call this evidence.  She only received it at 9.20 this morning 
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and has been given no opportunity to read it.  It is not agreed evidence; 4.  
Miss O’Rourke has never seen C1.  She stated that if you seek to adduce it, she will need 
to request an adjournment.  She stated that the bundle does not include all the transcripts 
from the PCC hearing in 2004, but that she would want to read them all again, as well as 
the exhibits from that hearing.  Miss O’Rourke would then need to take instructions and 
possibly call further evidence.   
 
The Legal Assessor, in her advice to the Panel, stated that you had the opportunity to 
adduce this evidence at the Rule 22(c)(ii) stage of proceedings.  It was then you should 
have adduced it and not now.  She concluded by advising the Panel to reject your 
application.   
 
The Panel has considered your submissions on behalf of the GMC, those of 
Miss O’Rourke on behalf of Dr Southall and the advice of the Legal Assessor.   
 
The Panel considered that, if it were to accede to your request to admit this 
documentation, then, in the interests of fairness, it too would wish to read all the 
transcripts and exhibits from the PCC hearing in 2004.  The Panel has previously 
determined it should not receive any evidence that goes behind the findings of the PCC.  
The Panel takes the view that reading all transcripts and exhibits would have the effect of 
taking it behind the findings of the PCC.  The Panel also considered that if any new 
evidence were to come to light in this documentation regarding seriousness, it might then 
be necessary for it to hear further evidence from the five experts already called in this 
case.   
 
Taking into account all the circumstances in this case, the Panel has determined to accept 
the advice of the Legal Assessor, and so it rejects your application.   
 
Are you in a position to proceed now, Mr Tyson?   
 
MR TYSON:  I need some advice from you and I would need some time to recast my 
opening.  The advice from you is this - that I put my application on two grounds.  Ground 
one was I needed to adduce this in relation to seriousness; ground two was that I needed 
to did it to correct some of the matters that were dealt with under 22(e) when my learned 
friend dealt with background and context.   
 
My learned friend, in the course of her submissions indicated - rightly in my view, and 
I quoted her words to you - that I was entitled to evidence in reply to her 22(d) 
submissions.  I still wish to give evidence in reply to her 22(d) submissions.  As I said, 
I wanted this material on two grounds.  One is seriousness, which you have rejected, and 
I loyally will follow that.   
 
With respect, you have not dealt with the second aspect of the second limb why I wanted 
to introduce one or two things, which was to correct some of the impressions you may 
have been given in my learned friend’s speech under 22(d).  As she said, I could call 
evidence in rebuttal to that, in effect, and I still wish to do so.  That is my first point.   
 
My second point is, whatever your decision on seriousness, which you have made, and 
the decision on trying to correct some of the impressions which you have not made, I will 
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need some time, but not very much time, to recast my opening in the light of that.  
Essentially, I am asking to you deal with my second limb of my application which, with 
respect, you did not deal with.   
 
MISS O’ROURKE:  Sir, can I say in respect to that, if I have got something wrong, and 
that is entirely possible, I am only human and I, of course, was not involved in the 
original hearing and so do not know this case as well as my learned friend knows it.  If 
I have got something wrong and I said something that was incorrect and it can be 
corrected by pointing out to me that it was a fact, or as a fact something was said, then my 
learned friend and I can deal with that.  He can simply indicate to me which things it is 
that he says I got wrong as a matter of misstatement and I can say to him, “Show me the 
bit”.  If he shows it to me, I can say, “Yes, I agree”.  I will stand up and say to the Panel, 
“When I said this to you, as a matter of fact, I was wrong”.  That is very easily dealt with. 
 That does not require anybody to start admitting bits of transcripts.   
 
My learned friend has not given me any notice of anything that I got wrong.  On the other 
hand, on the last occasion, he jumped up when I was making submissions to say I got 
something wrong about Tim David being a witness in the criminal trial.  I freely said, 
“Well, if I have got it wrong, I apologise”.  He did interrupt at the time.  In fact, as 
I understand it, he has now come back this morning and told my instructing solicitors that 
he is prepared to concede in fact I got that right, because indeed I have got the transcripts 
of the criminal trial now and I can show he was indeed a witness.   
 
If that is what he is complaining about - there are things that I have said that are wrong - 
then we can deal with that between ourselves and, if necessary, get the Legal Assessor in. 
You do not need to start reading transcripts.  If it is not that it is a clear question of fact, 
in other words, it is somebody’s opinion or inference drawn from it, that is another 
matter.  If it is going back to referring to transcripts, that really is making submissions to 
you on the evidence of witnesses you have not heard, and so that would be something 
different.  I think we need to know what it is, or how much it is.  Is it one or two points?  
He did jump up on the last occasion and interrupt me.  We knew what the one or two 
points were. If there are some more, then why does he not give me the opportunity to tell 
me what they are and we can see, if by pointing to the transcripts, I can say, yes, I agree 
I got it wrong. 
 
THE CHAIRMAN:  Mr Tyson?   
 
MR TYSON:  My learned friend said that I was entitled to call evidence in reply, which 
is what her wording was - evidence in reply - to her submissions under 22(e).  I wish to 
call evidence in reply to her submissions under 22(d).  That will be evidence of correction 
and illustration of correction, in particular, and I make no secret of it now, in respect of 
matters she maintained about Professor David’s role in this matter and in relation to the 
heavy criticisms of Professor David, and by showing you documents, I can show by 
reason of timing when his intervention was and when his intervention was not.  That is 
important evidence, because I have two roles, first of all, to deal with any misconceptions 
that have been made under 22(d) and to deal with fitness to practise of this practitioner, 
one way or the other.  That is why I repeat my urgings, that you deal with the second half 
of my submission.  I loyally accept your ruling as to seriousness.   
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MISS O’ROURKE:  Sir, can I respond and say this - I think my learned friend is 
misquoting me.  What I said is evidence in reply not to my submissions, but evidence in 
reply to the evidence I called under 22(d).  In other words, the five experts I called and 
Dr Southall himself.  That is what he can call evidence in reply to.  Submissions are 
submissions.  You deal with that by responding in submissions and challenging them.   
 
Secondly, if what he is talking about is material in respect of Professor David, then he 
had the answer and indeed I think I told him after we adjourned on the last occasion - he 
calls Professor David.  If he wants to say that documents are wrong or things that have 
been said are wrong about his role, he does not try to put in documents that have not been 
put in the agreed bundle before you and are probably not agreed evidence and may likely 
not be admissible under the strict criminal rules of evidence.  He calls Professor David.  I 
would relish the opportunity to ask Professor David questions about it and indeed his 
role, bearing in mind the letter of instruction we have seen from Forshaws Solicitors, and 
indeed I suspect the Panel may well feel there would be some benefit from hearing from 
him.  He does not do it by the back door by pointing to documentation which you have 
ruled is not now going to be admitted because there was no notice to me and because it is 
not relevant to the question of impairment of fitness to practise in 2008.  Sir, if he is 
saying to you you have not dealt with the second half of his submissions, I am afraid I, on 
hearing your determination - obviously I have not had a chance to read it separately - 
I feel you have dealt with it fully, cogently and clearly and you have dealt with both 
aspects as indeed the Legal Assessor gave you advice on both aspects of it.  Nothing more 
is to be said.   
 
I renew my offer to him.  I am happy, if I have made a misstatement in anything that 
I have said to you, I have got something factually wrong, that he points to me in the 
transcript or somewhere else where I have made a statement and I will be only too happy 
to correct it, if that is the case.  Instead, if it is some sort of interpretation or inference, 
that is another matter.  If he wants to point to dates of documents or whatever else, then 
he brings Professor David and we ask him.   
 
MR TYSON:  I rise merely to observe that the normal course of these things is I make my 
application, my learned friend responds and then I close.  Again, my learned friend has 
sought her second bite of the cherry, as she is repeatedly permitted to and, in my idea, 
impermissibly in this hearing. 
 
THE CHAIRMAN:  There we are.  I did permit it and you have an opportunity to respond 
to anything that she has said under that permit.  Do you have anything you wish to say in 
response to that?   
 
MR TYSON:  No. 
 
THE CHAIRMAN:  Thank you very much.  I will turn to our Legal Assessor for 
assistance.   
 
THE LEGAL ASSESSOR:  I can be very brief.  Just referring to the wording of Rule 
22(e), it clearly states:  
 

“The [Fitness to Practise] Panel shall receive further evidence and hear any 
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further submissions from the parties as to whether the fitness to practise of the 
practitioner is impaired”.   

 
That is the purpose of submissions at this stage in your proceedings; it is not the 
appropriate point to deal with inaccuracies made by Miss O’Rourke in submissions.  
I suggest the parties should discuss the areas which are challenged so that factual areas 
can be corrected and that this is not a point where Mr Tyson should be introducing further 
evidence on that point. 
 
THE CHAIRMAN:  Mr Tyson, we have heard your arguments and those of 
Miss O’Rourke and we have had the benefit of the advice of our Legal Assessor.  We are 
going to accept that advice.  We will give you the time that you need to prepare to 
address us, and perhaps part of that time might be used in considering whether or not you 
would accept the invitation of Miss O’Rourke to discuss with her any matters of incorrect 
statements of fact that could be corrected by agreement. 
   
We, as a Panel, are extremely concerned that we have now effectively used the morning.  
The amount of time that is left to us is decreasing.  At this stage, I would hope we are still 
of the view it will be possible to complete matters in the time that we had allotted.  In an 
effort to make that more likely, members of the Panel have indicated they would be 
willing to take a shorter break than normal.  I am wondering how the parties feel about 
that.   
 
MR TYSON:  I was rising to my feet to suggest just that.  If one, as it were, took an early 
lunch and I started at quarter past one, then we could run straight through. 
 
THE CHAIRMAN:   May I suggest one o’clock?  That gives us 35 minutes.  Is 
everybody happy with that?  Very well, ladies and gentlemen, we will break now and 
return at one o’clock.   
 

(The Panel adjourned for lunch)  
 

THE CHAIRMAN:  Welcome back, everyone.  Mr Tyson, your estimates for the time 
needed were better than mine.   
 
MR TYSON:  I had a discussion, as suggested by the learned Legal Assessor, between 
my learned friend and I about various matters of clarification.  We were not able to clarify 
the matters, and there it is.  I will say what I seek to say and if my learned friend seeks to 
object in any course of my submissions, then we will see what happens.   
 
Sir, can I say right away that impairment is a matter for you as a Panel to decide.  It is a 
judgment call for you.  The Council may suggest that various matters should be taken into 
account when considering this question, but, at the end of the day, it is your decision.   
 
We have reached the Rule 22(e) stage.  I do not think I need read it to you yet again, 
because we know where we are on that.  I accept that the test is:  is he impaired now?  
The learning following Cohen - I hope the learning I give will be unexceptional.  You 
cannot take into account at this stage his good character or otherwise and you cannot take 
into account testimonials or otherwise that go to evidence of his conduct before and after 
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the events.  You can take into account whether his misconduct has been remedied or 
indeed is capable of being remedied, but you may think that the concept of this kind of 
misconduct does not easily fit into the concept of remedy.  It is not the kind of case where 
a doctor can go on a course to improve clinical skills and the like.  The question, you may 
think:  is it capable of remedy or has it in fact been remedied is not an area which you 
need to consider.   
 
I also accept from the Indicative Sanctions Guidance, which I took you through in 
opening, and I do not want to go through it, - the guidance at S1-2, paragraph 11, where it 
says, “...it is clear that the GMC’s role in relation to fitness to practise is to consider 
concerns which are not so serious as to raise the question whether the doctor concerned 
should practice either with restrictions”, or without.  Particular emphasis, and I need not 
go through this again, is placed by the Council on S1-7, which is the paragraph at 32.   
 
Paragraph 32, this is dealing with review hearings:  
 

“It is important that no doctor should be allowed to resume unrestricted 
practise following a period of conditional registration or suspension unless the 
panel can be certain”  

 
- can I ask you mentally to underline the word “certain” in paragraph 32 -  
 

“...no doctor should be allowed to resume unrestricted practise following a 
period of registration unless the panel can be certain that he or she is safe to do 
so”.   

 
Certainty is an extremely high test, in my respectful submission.  Missing out the next 
sentence and picking it up:  
 

“In most cases, however, where a period of suspension is imposed and in all 
cases where conditions have been imposed the panel will need to be reassured 
that the doctor is fit to resume practice either unrestricted or with conditions or 
further conditions.  The panel will also need to satisfy itself”   

 
- again, that is important; you have to satisfy yourselves - 
 

“that the doctor has fully appreciated the gravity of the offence”  
 

- we would say no - 
 

“has not reoffended, and has maintained his or her skills and knowledge and 
patients will not be placed at risk by the resumption of practice or by the 
imposition of conditional registration”.   

 
Again, it is a point I made before and I will make again:  the concentration is on what has 
happened to the doctor, not what has happened to the world in the meanwhile.  However, 
we would submit that even if you were able to take into account what has happened to the 
world, as it were, since 2004, in fact, very little, if anything, has in fact changed.  We 
would submit that the experts broadly agree that the world has not in fact significantly 
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changed since 2004 and the situation as given in the Panel’s determination, which you 
will be familiar with in or around C3 and 6 to 7.   
 
Firstly, I give five reasons why the world has not changed.  Firstly, doctors have always 
had a duty to report concerns about child protection to the appropriate body.  Same then, 
same now.  Secondly, doctors have always had to act in a child’s best interests.  Same 
then, same now.  Thirdly, doctors are not decision-makers in the area of child protection.  
The two decision-makers are the local authority who examine the factual jigsaw and 
decide whether or not to institute proceedings in the Family Court.  That is their decision, 
whether or not to institute proceedings, and secondly thereafter, it is the judges or the 
magistrates who have to decide whether or not to accept the local authority’s plans for the 
child, or whether there has been significant harm, to use the technical expression.  That 
was the same in 2004 and it is the same now.  Fourthly, people who write reports, which 
they anticipate might go to the court or will go to the court, have duties which are not the 
gold standard duties, but duties imposed by the rules and case law and the duties referred 
to in the determination of the 2004 PCC.  That is the same in 2000, in 2004 and now.  
Fifthly, bleeding from the nose and mouth in a young baby without a natural cause in 
2000 justified concern, 2004 it justified concern and now it justifies concern.   
 
I ask you to accept that when assessing the appropriate standard for seriousness in 2000, 
2004 and today, the standard must be much the same because the factual matrix is much 
the same in the five ways that I have outlined.  In fact, the only significant change you 
may think is Edmund Hey’s paper, which indicates that oronasal bleeding is not 100 per 
cent instantaneous with any restriction such as suffocation, which only goes to show, as 
one of your Panel members pointed out, that you can never be certain about anything in 
the world, especially in the world of medicine.   
 
The experts called on behalf of Dr Southall are relevant, in my submission, for two 
principal reasons.  Firstly, to show, as I submit they did show, essentially in the five areas 
that I have set out above, nothing much has changed in paediatric practice in relation to 
child prevention and this kind of area, and that is the matter which, from memory, was the 
first aspect that you were interested in in your determination on expert evidence, the 
background evidence as to paediatric practice in child protection, and I would say the 
background practice is the same now and it was the same then.   
 
The second and more subtle but in my submission an extremely important aspect of the 
expert evidence called is this - my learned friend asked the expert witnesses to assess the 
seriousness of the PCC’s findings in 2004 in 2008 terms.  You have read, for the purposes 
of your determination, what the report said.  You will have noted that all the experts to a 
greater or lesser degree challenged the original findings of fact and the fact that it was 
serious professional misconduct, with the honourable exception, you may think, of 
Dr Williams.  Thus on the scale which my learned friend sought to introduce of nought to 
ten, they all started, you may think, with a nought or possibly a one in the first place in, as 
it were, 2004 terms, so it is hardly surprising, you may think, that they ended up with a 
nought or a one now, because they never accepted many of the findings of the PCC in the 
first place.   
 
If one adds to that that little has changed in the essentials of paediatric practice in relation 
either to child protection or as to nosebleeds, if I can use that shorthand, in the 
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intervening period, you may think that the experts’ assessment of the minimum nature of 
the seriousness in this case carries very little weight indeed, because they started thinking 
it was not serious in the first place.   
 
Sir, I anticipate that my learned friend will pray in aid in her submissions the judgment of 
Auld LJ in the Court of Appeal case of Meadow v The General Medical Council which 
was reported in October 2006.  To assist the Panel, can I indicate that Auld LJ’s judgment 
in that case has been photocopied for you.  I do not know what passages my learned 
friend wants.  The actual judgment is about 100-odd pages, but what has been extracted is 
Auld LJ’s judgment.  Perhaps I can hand that around to the Panel. (Same handed to the 
Panel)  
  
MISS O’ROURKE:  Sir, I have no problem with my learned friend putting everything in 
front of you.  He mentioned it to me earlier and I said to him I thought you only needed 
paragraphs 197 to 202.  That is all I was going to take you to.  You are probably by now 
well familiar with it.  The key paragraphs are 198, 200 and 201.  If he wants to give you 
more of it, there is no problem.  I have got the whole of it, should the Panel wish to have 
the whole of it.  I am sure your Legal Assessor has probably got the whole of it as well.   
 
MR TYSON:  Perhaps it can be introduced as the next C number.   
 
THE CHAIRMAN:  That is C11, Mr Tyson.  We will mark it accordingly.   
 
MR TYSON:  Sir, the first thing you ought to be aware about the case of Meadow, which 
you doubtless are, is that it is an old rules case.  The discussion by Auld LJ relates to 
serious professional misconduct as opposed to any view on seriousness as opposed to 
impairment.  Secondly, if one picks it up at paragraph 198, he deals with what constitutes 
serious professional conduct:   
 

“As to what constitutes ‘serious professional misconduct, there is no need for 
any elaborate rehearsal by this Court of what, on existing jurisprudence, was 
capable of justifying such condemnation of a registered medical practitioner 
under the 1983 Act before its 2003 amendment.  And, given the retention in the 
Act in its present form of section 1(1A), setting out the main objective of the 
GMC ‘to protect, promote and maintain the health and safety of the public’, it 
is inconceivable that ‘misconduct’ - now one of the categories of impairment 
of fitness to practise provided by section 35C of the Act - should signify a 
lower threshold for disciplinary intervention by the GMC”.   

 
I can take you to paragraph 200:   
 

“As Lord Clyde noted in Roylance v General Medical Council ‘serious 
professional misconduct’ is not statutorily defined and is not capable of precise 
description or delimitation.  It may include not only misconduct by a doctor in 
his clinical practice, but misconduct in the exercise, or professed exercise of 
his medical calling in other contexts, such as that here in the giving of expert 
medical evidence before a court.  As Lord Clyde might have encapsulated his 
discussion of the matter in Roylance v Clyde, it must be linked to the practice 
of medicine or conduct that otherwise brings the profession into disrepute, and 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D7/17 

Transcribe UK 
VRS Ltd 

01889 270708 

it must be serious.  As to seriousness, Collins J, in Nandi v General Medical 
Council, rightly emphasised, [at paragraph 31 of his judgment], the need to 
give it proper weight, observing that in other contexts it has been referred to as 
‘conduct which would be regarded as deplorable by fellow practitioners’”.   

 
In relation to that passage in paragraph 200, I say two things.  Firstly, as I have already 
made it clear, it relates to seriousness as in serious professional misconduct and, 
secondly, the fellow practitioners that we heard give evidence in August did not regard 
the actions, you may think, of Dr Southall as deplorable in 2004 when it was found that 
there was serious professional misconduct.  In my submission, thus you cannot rely on 
those experts as considering it deplorable in 2008, if they have always regarded it as 
deplorable, notwithstanding the findings of the PCC in 2004, then the fact they regard 
what happened now as deplorable, in my respectful submission, is of no weight and no 
consequence, bearing in mind where they started from.   
 
Perhaps the most relevant part of the judgment of Auld LJ, that I doubt my learned friend 
is going to draw your attention to, is paragraph 98, where he introduces the background to 
the case.  It says:  
 

“In 1998 Professor Meadow was instructed by the Cheshire Constabulary to 
provide a medical opinion on the causes of successive deaths of each of two 
infant sons, Christopher and Harry, of Mrs Sally Clark and her husband, 
Mr Stephen Clark.  There were a number of similarities relating to each death, 
one of which was that they had occurred whilst in the care of Mrs Clark and in 
the absence of her husband”.   

 
You may think that that one sentence shows the central and devastating fault in 
Dr Southall’s theory that he advanced so trenchantly.  The central and devastating fault is 
that it does not match the facts.  Each death occurred in the absence of Mr Clark, so I ask 
rhetorically, and any other ways, how could he be the killer, whatever theory or view 
Dr Southall had?  Even if my learned friend struggles with the issue of alibi or otherwise, 
the fact remains it was stated as a fact by the Court of Appeal in a reserved judgment that 
the deaths of both these children occurred in the absence of their father.   
 
It follows, in my respectful submission, that you can and should look at seriousness in 
much the same way as the original PCC did and Collins J looked at it for the medical and 
legal aspects of child protection, and the effects of nosebleeds are much the same now as 
they were then.  We would invite the Panel in considering the issues of seriousness to 
look at it in that context.   
 
If one looks at the heads of charge, and I would invite you, please, to go to bundle C3 at 
pages 2 and 3, where the heads of charge are set out, firstly at page 2, head of charge 3 
stated:  
 

“As a result of information gleaned during your watching of the programme, 
on the next day you contacted the Child Protection Unit of the Staffordshire 
Police to voice your concerns about how the abuse to Christopher and Harry 
Clark had in fact occurred”.   
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That, as one can see from head of charge 6(a) was found to be precipitate.  I accept that 
this was not the most serious charge that the doctor faced.  Indeed, in my submission, the 
charges got more serious as you went up through the heads of charge.   
 
Dr Chipping found it astonishing that Dr Southall had not felt able to contact her 
beforehand, and it was not as though there was an emergency happening that night before 
Dr Southall’s eyes.  He was just watching a television programme in April 2000 and 
Sally Clark had by then been in prison for something like five months.   
 
My learned friend seeks to portray this and minimise this, as it were, as a slight breach of 
an employment provision.  The fact is, we would say, that it is indicative that Dr Southall 
broke his word.  He made an agreement with the Trust not to carry out any child 
protection work without prior permission of the acting medical director, and he did not.   
 
Then we move on in time when, as we see in head of charge 4, about six weeks later, 
Dr Southall was contacted by and had a meeting with Detective Inspector Gardner of the 
Cheshire Constabulary and we see that he told him as a result of watching the 
programme, and that is an important matter, because it was agreed, as it were, admitted as 
a charge as a result of watching the programme that:  
 

“(a) Stephen Clark, [Sally Clark’s husband], had deliberately suffocated his 
son Christopher Clark at a hotel...   
 
(b) Stephen Clark was thus implicated in the deaths of both Christopher and 
Harry Clark;  
 
(c) there was thus concern over Stephen Clark’s access to and the safety of the 
Clarks’ third child”.   

 
Important is the stem of head of charge 5, namely, at the time of meeting Detective 
Inspector Gardner, head of charge 5 sets out, as it were, the state of knowledge that 
Dr Southall had at the time he made the statements that he did in head of charge 4.  You 
will recall that in terms of head of charge 5, the Panel found these matters to be both 
precipitate at 6(a) and irresponsible at 6(b).   
 
The precipitate aspect, you may think, comes from the fact that Dr Southall had still not 
contacted or sought permission from the acting medical director before taking this further 
significant step of having the meeting with the detective inspector some six weeks on and 
that we see in head of charge 5(b).   
 
The irresponsible aspect, you may think, comes with the finding of head of charge 5(f), 
which was admitted and found proved, namely that he relied on the contents of the 
television programme as the principal factual source of the concerns and the finding 
which was initially denied and found proved by the Panel at head of charge 5(g):  
 

“[That you] had a theory about the case, as set out in Head 4 above, that you 
presented as fact as underpinned by your own research”.   
 

So the seriousness of that is that you may think he had no proper evidential 
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background to support his academic knowledge about nosebleeds.  As the PCC put 
it at C3 at page 6:  
 

“The Committee are extremely concerned that you came to this view without 
ever meeting or interviewing Mr or Mrs Clark, without seeing any of the 
medical reports, post-mortem reports and without knowledge of the discussions 
between the experts or witnesses involved in the Sally Clark case”.   

 
Then there are the two important sentences, you may think, in terms of the finding of the 
PCC at C3, page 6:   

 
“You did not put yourself in a position to give a meaningful explanation”.   
 

That is, he simply did not have the necessary evidential background to come to the 
trenchant views that he did.  Then second important sentence:   
 

“Your view was a theory, which was however not presented as a theory but as 
a near certainty”.   

 
That is where the seriousness then comes in:  that his academic theory did not match the 
actual facts but that did not stop him coming to the trenchant views that he did at this 
stage, which are set out in head of charge 4(a), (b) and (c), so one of the factors you may 
wish to take into account when considering seriousness is that one of the things that 
drives Dr Southall is zeal.  Once he gets an idea or a view into his head, he pursues it 
vigorously.  We can see that illustrated in the papers before you in two passages from the 
judgment of Collins J in this case, and perhaps I can take you to C3, at page 26.   
 
First is the passage at the top of the page of Collins J where he is outlining what 
Dr Chipping, the acting medical director, said: 
 

“While Dr Chipping accepted that it would not be possible for the Trust to 
control what private work Professor Southall chose to do outside his working 
hours, she was anxious, if possible, not to lose his ‘very considerable 
contribution to general paediatric work’.  She recognised that, as one of the 
eminent doctors who had written testimonials had said, Professor Southall was 
‘unprepared to view things as a spectator if he considers that certain aspects 
have failed to receive the attention they deserve’”.   

 
The second example, again taken from one of the testimonials that was received in this 
case comes in paragraph 33.  We will pick it up at the bottom of 27, top of page 28.  One 
of the testimonials is the beginning of paragraph 33, about seven lines up from the bottom 
of page 27:   
 

“One of the testimonials came from Professor Sir David Hall, the immediate 
past president of the Royal College of Paediatrics and Child Health.  As such, 
he was aware of and advised the Trust on and saw all the reports relating to the 
investigation into the allegations which had been made against Professor 
Southall and which had led to his suspension by the Trust.  Sir David was 
satisfied, after considering the rigorous investigation which had been carried 
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out in the allegations, that ‘notwithstanding the image he presents of a 
single-minded enthusiasm for his research and for the protection of children, 
no major criticism could be levelled at him in any area of his practice’.  He 
concluded thus:  ‘David Southall is an unusual man, single-minded and totally 
committed to what he wants to achieve.  In an area where many paediatricians 
are extremely reluctant to get involved in child abuse cases, or to stand out 
against the tide of opinion, for fear of complaints against them, he will do what 
he believes to be right without counting the cost to himself”.   

 
This is double-sided.  It is an admirable quality to be single-minded and to not care about 
criticism and do what he thinks is right, but on the other hand, you may think that when 
he gets a bee in his bonnet, then he takes it, as the Committee found on the last occasion, 
far too far, and he does not stop, as he - he told us in August - should have stopped at a 
much earlier stage.  He told us that on reflection he should have stopped with just saying, 
“I have got a theory”, and taken it no further, but he carried on and on and on, and each 
time ratcheted up these concerns.  He had this view or theory based on his research that 
Mr Clark was implicated in the death of his two children and thus the youngest child’s 
safety was at risk.   
 
At first Dr Southall could see the difficulties in that he did not know enough about the 
case.  He pointed out those difficulties when he first saw Detective Inspector Gardner in 
the time when he saw him, which we see in head of charge 4 was in June of 2000.  
Looking at the transcripts of the hearing before you, sir, can I ask you, please, to look at 
D5/74, which I anticipate is in the middle of my cross-examination of Dr Southall.  This 
is in the context of seeing that there were difficulties in what he did not have at an earlier 
stage.  Can I pick it up, please, at the bottom of page 74G.   
 

“Q Is it right that you had this meeting with Detective Inspector Gardner 
and he produced a note?   
A  He did, yes.   
 
Q  It is also right that in the course of the hearing you and I went 
through the contents of the note?  Indeed, you went through the contents of the 
note with leading counsel for you.  The only quibble you had, if I can put it this 
way, is that he do not recall you challenging the alibi.   
A  Yes, I remember that.   
 
Q  That was the only quibble, but otherwise you accepted the content of 
the note?   
A  Yes.  Yes, I did.   
 
Q  Having laid the trail, can I just read out that one passage, ‘However, 
Dr Southall was not aware of the full facts and did state that he would need to 
know exactly how Christopher had suffered, difficulty in breathing, amount of 
blood, necessity to resuscitate, visual observations and what records were 
made.’  
A  That is correct.   
 
Q  Do you accept that that was the information you were seeking in 
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order to assist you coming to a conclusion about the case?   
A  Yes.”   
 

I indicated to him that those were the sorts of pieces of information if they had 
actually been kept.  There he was saying in June this is what he required in order to 
come to, as it were, a proper view.  Then there was a strategy meeting at a later time. 
 The strategy meeting was the one that decided, as we have heard it, to make an 
application to the court.  That was in July.  At a subsequent strategy meeting, he 
sought, as it were, the full facts, from the court at that time.  We can see reference to 
that in this case two pages back at D5/73F and G.  You see the answer between F 
and G: 
   

“A I know what you are really trying to say, is that it would have been 
better to see the original post-mortem reports.   
 
Q  Correct.   
A  I accept it would have been.  In fact, at the strategy planning meeting, 
I asked for this, if I could have these reports to deal with issues around the 
bleeding incident.  It was agreed when I left the strategy planning meeting that 
they would seek leave from the court to obtain that material for me.”   
 

So we have two occasions, in June before Detective Inspector Gardner and in July at 
the strategy meeting, where Dr Southall is being clear that he lacks full information 
to assist.  As we know, sir, he did not obtain the full facts or, indeed, any further 
information at all, yet without that further information, the kind of information he 
considered he needed, he was able, in his report, which is a document that we have 
at C10, to use words like “extremely likely if not certain” which is at head of charge 
7(b)(i) and (ii):  
 

“Your report concluded it was extremely likely if not certain that Mr Clark had 
suffocated Christopher in the hotel room”; (ii) “You remained convinced that 
the third of the family was unsafe in the hands of Mr Clark”.   

 
He ratcheted it up further by the time he came to write his e-mail, which we have at C5, 
and I will come to in a minute, that he took an even stronger view in that he was satisfied 
to the criminal standard of proof.  Pausing there a moment, this doctor knows the 
importance of the words.  He is an experienced medico-legal expert and fully knows, you 
may think, the difference between the balance of probabilities and beyond reasonable 
doubt.  He was satisfied to the criminal standard of proof that Mr Clark had killed his two 
children.   
 
In terms of seriousness, the Panel may well feel that to go from a stance of requiring 
medical information before he could form a view to a situation where without any such 
information he was convinced that Mr Clark was the murderer of his two children, you 
may think that you could consider that very serious indeed.   
 
One goes to the report, which is a document you do have at C10.  You will have plenty of 
opportunities to look at that report, and the way it is laid out and the fact that it is entitled, 
as it were, “Medical Report”.  It is topped with the idea it is from Professor David 
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Southall.  It is signed off by Professor David P Southall, Professor of Paediatrics.  Above 
his signature, it declares the contents of this report true and that they may be used - 
pausing there, as he anticipated - in a court of law.  It does, as those who are familiar with 
medical reports and, in particular, medico-legal reports, follows down the familiar and 
authorised pattern.  It sets out the history, sets out the comments, sets out other issues, 
sets out a conclusion, sets out the expert witness declaration, and gives his signature and 
his rank at the end.  Thus, you may think, it was right, looking in terms of seriousness 
now as well as seriousness then, that when the PCC took the view that it was, in a sense, a 
medico-legal report, and to which the medico-legal report guidance of Wall J, as he then 
was, applied is entirely right, merely by looking at the nature, layout and content of this 
document.   
 
Looking at head of charge 7 and 8, these are, as I submitted earlier, the most serious of all 
of the charges.  Crucial, you may think, is 7(a)(i).  You may think that for a professor of 
paediatrics to produce a document entitled “Medical Report” without any access to the 
matters set out in head of charge 7(a)(i) is extremely serious.  He has produced a medical 
report without access to any of the primary medical documents set out in 7(a)(i).  He did 
not have access to the case papers, including any medical reports, laboratory 
investigations, post-mortem records, medical reports or X-rays.  All he had as his factual 
background, bearing in mind that it is admitted that he relied on the contents of the 
Dispatches television programme as his principle factual source at 5(f).  He had what is 
seen on a television programme, so you may think and your fellow Panel members may 
think that it is a matter of common knowledge that television programmes, or indeed any 
press matters, are notoriously unreliable in terms of what can be cut, what can be edited, 
what can be put in and what can be put out.  Perhaps all of us have had experience of 
matters with which we personally have knowledge and see reporting of it either on the 
television or in the press and sometimes it is difficult to imagine that the reporter and 
oneself were at the same event.   
 
In addition, at this stage, Dr Southall had talked to three lay people, as he said:  the police 
officer, a social worker, and the guardian.  He told us, for the first time, at the hearing that 
he had had a series of unreported and unrecorded telephone conversations about the 
programme with professors Meadow and Green.  I want to make sure I am not seeking to 
mislead anybody here.  I accept, and it is clear from the note with Detective Inspector 
Gardner that he told Detective Inspector Gardner that he had discussed the trial with 
Professor Meadow and Professor Green, but that was in the context of what was going on 
at or about the time of the trial.  He did not discuss and did not tell Detective Inspector 
Gardner that he discussed the television programme with those gentlemen, so he had no 
primary medical or factual material at all to work on to produce, not a bullet point points 
of concern document, but a full blown, we would say, medico-legal report.   
 
You have seen the conclusions in 7(b) and (c) that the doctor felt able to come to as a 
result of having no primary medical matters and no knowledge factually of what went on, 
save what was seen in a television programme.  He was able, on that scant and flimsy 
basis, which is an aspect you may wish to take into account of seriousness, that it was 
extremely likely if not certain that Mr Clark had suffocated Christopher in the hotel room 
and that he remained convinced that the third child was unsafe.   
 
As to 7(d), this is also crucial.  You may think - indeed the PCC, in terms, said so - that it 
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was unacceptable that the leap based on such scanty material from an academic theory 
about a nosebleed to the fact of near certainty that this meant that Mr Clark was a double 
murderer.  In fact, as we have seen, as I pointed out C3/36, the Panel said they were 
extremely concerned  about it, for the reason which I pointed out, that he did not put 
himself in a position to give a meaningful explanation.  He had a scanty factual matrix 
and had no access to any primary medical document.   
 
Turning, if I may, to head of charge 7(e) and the seriousness in relation to what 7(e) says, 
which is, I remind you, “Your report declared that its contents were true and may be used 
in a court of law”.  It is the second part, “Whereas it contained matters the truth of which 
you could not have known or did not know”. 
 
You may recall that I was slightly flummoxed when asked to give, as it were, further and 
better particulars, if I can use a legal phrase, of an illustration of what 7(e) referred to.  If 
I can just indicate in highlighted terms the kind of things from that report that the PCC 
found that contained matters the truth of which you could not have known and did not 
know.  Before I go there, it is not that they were necessarily right or wrong, which is the 
issue that my learned friend, when she was going through this report in her closing speech 
last time, that was not what was alleged.  What was alleged and was found proved was 
that it contained matters the truth of which he could not have known and did not know.  
The kind of matters were actually whether there were any details about the petechial 
haemorrhages.  What kind were they; where were they; what is the significance of them.  
He did not have access to the post-mortem report from that.  The matter relating to the 
torn fraenulum, which is the bit under the tongue, if I can put it that way, and the 
difficulty on intubation, when he directly contradicted in his report that which the doctor 
who was there, Dr Cowan, he said in C10 Dr Cowan attributed the torn fraenulum to the 
resuscitation given in the casualty department of the hospital, and the comment about 
that, which is under other issues, number 2, where he says, “Contrary to the view 
expressed by Dr Cowan, it would be extremely unusual in my experience for the 
fraenulum to be torn as a result of resuscitation”.  That was other issues, number 2.  An 
issue relating to that is, of course, to use the phrase it contains matters, the truth of which 
he could not have known and did not know, was that this resuscitation was, as it were, on 
a stiff baby.  The issue, thirdly, of matters the truth of which he could not know and did 
not know was the question of old blood in the lungs.  He did not know and could not 
know that this was a matter of considerable debate at the criminal trial.   
 
The question, for instance, where he says, in one of his bullet points - second page, 
second bullet point:  the first death was initially attributed to a lower respiratory tract 
infection.  Again, apart from what he saw on the television programme, he had no access 
to the notes as to whether that was right or not, and then it said later it was reported to be 
a torn fraenulum, and some possible bruises on his legs at the time of death.  One of the 
things that Professor Southall did not know the truth of, he could not know and did not 
know, is the issue of bruises, and my understanding is that there were no bruises at the 
time of death, but there were bruises after the resuscitation process.  That is just an 
illustration of the kind of things that this doctor was relying on.  There were no bruises at 
the time of death.   
 
MISS O’ROURKE:  Sir, I am concerned about my learned friend saying “my 
understanding”.  He has to be very careful he is not giving evidence.  He did not put this 
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to Dr Southall.  Of course, if he put it to any of the doctors, they would tell you that often 
bruises appear afterwards because, of course, they are consistent with death and it takes 
time.  I would invite my learned friend to be very careful what he is doing.  I am afraid 
I think he is straying into the business of giving evidence.   
 
Sir, I just cite a second warning, having now listened for over an hour.  An awful lot of 
this sounds to me exactly what he said in opening, going through the charges one by one. 
 In fact, if we pulled out our transcripts, we would all find that he has dealt with this 
under 22(c).  It may be, bearing in mind we are all very conscious about the effect of 
time, that he addresses impairment and not give us a regurgitation of his opening.   
 
THE CHAIRMAN:  Certainly I think we should be extremely careful for all advocates to 
avoid any possibility that it may be thought they are giving evidence.   
 
MR TYSON:  I accept that. 
 
THE CHAIRMAN:  Secondly, so far as time is concerned, I am sure it is well within 
your ---  
 
MR TYSON:  I accept that.  We all know it is a weekend and we all know there are other 
things we could be doing otherwise than being here.   
 
THE CHAIRMAN:  It is not so much that, Mr Tyson, as hoping to work with what little 
time resource we have left efficiently so we are indeed able to complete within the time 
scale.   
 
MR TYSON:  I have underlined the aspects of seriousness, bearing in mind my prime 
submission to you that there is no difference between seriousness now and seriousness 
then.   
 
One other issue dealt with under the bullet point that the doctor could not have known 
and did not know was the question of the breathing monitor that he says that the child 
was on.  The question of that breathing monitor was not something that he could have 
known.   
 
Can I say something about Professor David here?  My learned friend will listen carefully 
to every word I say, and I anticipate the possible jack-in-the-box reflex.  Let us see how 
far I can go.  Professor David did have a number of hats in this case.  He was the joint 
expert in the child care proceedings that were running in parallel with the criminal 
proceedings instructed by the child, the parents, the local authority and the guardian.  
Contrary to my regret, what I said earlier, he did give evidence at Sally Clark’s criminal 
trial.  I hope you will enable me, by reference to the transcript, explain how that was, and 
Professor David said at D4/6, question by leading counsel for Dr Southall:    
 

“Q Professor David, I do not want us to get involved in satellite matters 
unduly, but if you thought that the data supporting the link between bleeding 
and suffocation was tenuous, you would have told the defence team.   
A  I think one has to remember I was not instructed by the defence.  
That question implies that in some way I was working with the defence team, 
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which I was not.  I was not instructed by the defence.  The position was I had 
no involvement with the criminal process at all until I received an order to 
attend to give evidence, so there was no question of my assisting the defence or 
the prosecution.  I was actually keen to remain completely independent of the 
criminal process.  I think there is a sort of underlying confusion about the 
question.  The fact that I was called by the defence does not mean that I was 
actually instructed by them, worked with them or produced a report for them, 
which I did not”.   

 
I apologise if I interrupted my learned friend to say he did not appear in the criminal trial. 
 He did; he was so subpoenaed so to appear.   
 
Another of Professor David’s hats was that he was instructed by the General Medical 
Council to give expert evidence before the PCC.   
 
THE CHAIRMAN:  Mr Tyson, I apologise for interrupting you.  I am receiving 
increasing feedback, both non-verbal and now written, on the principle that this is 
submissions on impairment.  Whilst I know that you have that fully in your mind, it is not 
at all times now apparent to us that that is where the focus is, and if you could focus on 
that, we would be much obliged.   
 
MR TYSON:  Can I leave it like this - if and insofar as my learned friend, when dealing 
with her submissions, seeks to undermine the credibility of Professor David and his role 
in this case, if and insofar she does that, I would seek to deal with the matter by way of 
rebuttal.   
 
MISS O’ROURKE:  Sir, can I make my position clear so that my learned friend 
understands it before he finishes with Professor David?  Professor David is completely 
irrelevant to the question of impairment in 2008, which is what we are now addressing.  
My learned friend could have made submissions and indeed did talk about Professor 
David in his 22(c)(i) and (ii) presentation, as indeed I did in my 22(d) presentation in 
response.  We are now at 22(e) and we are considering the question of impairment.  
Professor David has not come as a witness, has not told us in 2008 if he considers the 
conduct to be - and I use the word your Legal Assessor used earlier, and I agree 100 per 
cent with her - sufficiently serious in 2008 to equal impairment.  Tim David has given no 
view in this case for four years.  We are four years on.  My opening submission to you, 
written on my notepad, is we are eight years on since the conduct in question and four 
years since the Panel determination.  That is a long time in anyone’s view and Tim David 
is irrelevant.   
 
THE CHAIRMAN:  Thank you for that.   
 
MR TYSON:  Extremely grateful for that.  Then, of course, when looking at seriousness, 
one has got to look at the invitation to apply a caveat and the failure to provide such a 
caveat as, in my respectful submission, serious then and serious now.  You will see, 
because the exchange of e-mails is in C5.  If you want to read them, they are there and I 
would ask you to say that is an open invitation to do what - to elaborate or otherwise, he 
chose not to put anything.  He ratcheted it up.  It was serious, it was misleading in terms 
there was no reference to the two doctors in that.  We would submit that that was serious, 
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indeed.   
 
Sir, I am not going to repeat my full submissions on impairment where you had my eight 
bullet points at my opening.  You may well feel, as here, there has been no substantial 
change, thus you can rely, in terms of seriousness now, in terms of what the PCC found 
and Collins J’s comments.  They are serious in themselves then and serious in themselves 
now.  There were a number of findings of precipitateness, irresponsibility, being 
misleading and abusing his professional positions.  You can look at - and I would ask you 
to do so - C5 to 7, which is the PCC findings.  You can look at what Collins J said about 
it at C3/10 onwards, and I would ask you in relation to seriousness now and seriousness 
then.  You can make a note of paragraphs 4, 17, 18, 20, 29, 30, 33, 35 and 36.   
 
Probably the most important matter is what you make of Dr Southall’s evidence given on 
day 5.  Prima facie, it would appear that the conditions have worked and that Dr Southall 
now has the appropriate humility, insight and remorse and has learned the respected 
lessons that the imposition of conditions is designed to impose.  Whether or not you 
accept that evidence is a matter for you.  The GMC would ask you to consider whether, 
when assessing that evidence, as just how genuine the remorse and claimed insight is, for 
we know that Dr Southall prepared for this case, wanting to fight all the adverse findings, 
not only of fact, but also SPN against him.   
 
A most important document, you may think, is C6.  I would ask you to look at that.  This 
is the letter of instruction given by my learned friend’s instructing solicitors, doubtless on 
instructions of Dr Southall, to the various experts.  We heard that this was an example of 
the letter to Dr Mok.  This is important, because it shows, we would say, what 
Dr Southall’s state of mind and state of insight and state of remorse and state of humility 
was on 11 July, just a few days before the hearing.  I would ask you to look at the second 
paragraph.    
 

“Since the adverse finding, David has tirelessly gathered information and has 
produced the enclosed document that he has headed ‘Leave for Appeal 
Argument of the Appellant’”.   

 
We have heard about that and that it was a document of some 60 pages long.   
 

“He has also gathered a file of literature relating to oro/nasal bleeding which 
existed at the time of giving his opinion and further publications that have 
come into existence and I suspect that you may well be aware of most, if not 
all, of these publications”.   

 
Another important matter, not only has he enclosed a 60-page document setting out why 
he rejects the findings of the Panel or the PCC, and as he said in cross-examination to me, 
this was designed as an appeal document, for application for leave to appeal out of time, 
so his state of mind on 11 July, you may think, was he wanted to challenge anything, and 
he makes that clear by looking at the second page of C6 when, three lines from the top, it 
is stated:  
 

“Furthermore, we will say we that we do not accept the decision of the earlier 
Panel because, as a consequence of information that has subsequently come to 
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light, David was entitled to express the very firm views that he did”.   
 
There, on 11 July, his state of mind is that he does not accept the position, or does not 
accept the findings of the Panel.   
 
Then we come to the start of the August hearing on the second day, where Miss 
O’Rourke told us about false remorse, and how there was not going to be any remorse 
here and, just for the sake of your note, knowing the time, perhaps you can look at 
D2/49G.  I am not asking you to look at it now, you can look at it when you retire.  The 
important passage is by my learned friend how there was not going to be any remorse 
shown here because false remorse is no remorse at all, or words to that effect.  D2/49G, 
D2/52D and D2/52E.   
 
Miss O’Rourke also told us you are not bound by the findings of fact of the PCC.  For 
your notes, and I would ask you to read this when you retire, when we were told that you 
are not bound by the findings of fact, that was on D2/41D, D2/42A, D2/43C.   
 
Thirdly, we were told at the start of the hearing by counsel for Dr Southall that the 
finding of SPN and sanction were also challenged as binding, and that was on D3/21E.   
 
When assessing the evidence you were given by Dr Southall on day 5, you have to take 
into account not only his state of mind as shown through his solicitors on 11 July where 
the decision of the Panel was not accepted, but, also, the words of his counsel on day 2 
and day 3 of this hearing, where it was being alleged that you were not bound by the 
findings, therefore they could be left behind, and you are not bound not only of fact, but 
also SPN, not only of SPN but also of facts, that was the stance that we were faced with 
here, a full-front assault, you may think, was going to be launched on the findings of the 
Panel, or the PCC in 2004, both in terms of the underlying facts and in terms of the 
findings of precipitateness, responsibility and the like.   
 
We have a position where, after, you may think, some wise observations of Dr Williams, 
and if I may say so, some acute questions by you, the Panel, of Dr Williams, just before 
Dr Southall is called, extra time is asked for by my learned friend to take into account the 
evidence of Dr Williams and all the challenges to the PCC’s findings essentially 
evaporate for the first time, notwithstanding the anticipated challenge to them all.   
 
In lawyer’s jargon, you may think that what Dr Southall has done is confessed and 
avoided.  In other words, he accepts, more or less, the findings of the PCC but seeks to 
avoid the consequences of being found impaired by pointing to lessons learned, or the 
like.   
 
One matter the GMC would ask you to do when considering whether lessons have been 
learned or whether there is in fact insight here, is to ask yourself what brought about this 
apparent Damascene or Pauline conversion?  And ask yourself, in Miss O’Rourke’s 
phrase:  is this false remorse not worth anything?   
 
The second area which you were concerned about was - to use the jargon - was he 
ring-rusty.  It is clear, we would submit, from Dr Southall’s own evidence that were you 
to find him not impaired today, he could go out and practice child protection matters on 
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Monday, without support.  There are two bits of evidence that are material here.  Firstly, 
Dr Southall’s own evidence at D5/62D.  When he was asked about this matter between C 
and D:  
 

“You said something about you have kept up to date with what was going on.  
If the restrictions were off tomorrow, the concern might be that you are 
ring-rusty.  How could you go back to doing child protection work, because 
you have had to pass cases over the in the last number of years.  What would 
your response to that?   
A  I think the most important part of child protection is to recognise the 
possibility.  I have not a problem with that, because I have been doing that up 
to last year.  The management side, I have kept in touch with the progress of 
the children matters, so on the advice given.  I have been teaching on child 
protection, because that is what was allowed by the previous Panel.  However, 
I do not think it would be straightforward to go back to child protection work.  
I think, as Dr Williams said, I would need some support from another senior 
colleague if that happened.  I am being honest with you, I am not sure I will go 
back to paediatrics”.   

 
The doctor himself is recognising that, in my submission, to go out, as it were, 
unsupported, into the world of child protection would carry risks.   
 
I would also ask you to note the letter of Dr Chipping, which you have in bundle C3 at 
page 36.  This is a letter written by Dr Chipping at the last time these conditions were 
looked at by the Panel in 2007.  This is a letter from Dr Chipping, who was the medical 
director, not acting at that time, dated 29 May 2007.  I take you to the third paragraph:  
 

“Dr Southall is undertaking a general Paediatric take and it is of course 
somewhat difficult for him to do this when unable to undertake any Child 
Protection work but nevertheless the system has worked well and whilst I am 
sure that Dr Southall would wish the suspension on his Child Protection 
practise to be lifted, I do not believe that he should be undertaking specialist 
Child Protection work at this stage since he has not been involved in this field 
now for the last 8 years”.   

 
If we add on to that one year, therefore nine years.  As it were, he has not been doing this 
work for nine years, and the view of the medical director at the time was, that is right, he 
should not be doing specialist child protection work at this stage.   
 
You may think, if for no other reason, because this doctor, in his confession of needing 
some support, and in relation to his medical director saying he should not be doing child 
protection work, when considering your duties about safety when looking at the wording 
precisely of paragraph 32 and the certainty that is required in that, if, for no other reason, 
this is a matter where this doctor is currently impaired in this area and still needs a 
condition, if we get there, presumably I would readily accept less stringent than the 
conditions he is currently under, but needing conditions for the safety and protection of 
the public, and if that requires a finding of impairment, thus, we would submit, that there 
are grounds for you finding impairment.   
 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D7/29 

Transcribe UK 
VRS Ltd 

01889 270708 

You will note, in the course of my submissions, I have not said to you that the General 
Medical Council submits there is impairment here.  That is not my brief.  My brief is to 
bring to you, as I have sought to bring to you, factors which you can take into account 
when assessing seriousness and when assessing impairment.  I hope - albeit some people 
in the room think I have been too long about it - that is what I have sought to do and those 
are the end of my submissions.   
 
THE CHAIRMAN:  Mr Tyson, it is usual for counsel in your position to give a clear 
indication to the Panel as to what the expectation of the General Medical Council is and, 
for the avoidance of doubt in the light of your last words, is it therefore that the GMC has 
no view either way as to impairment?   
 
MR TYSON:  That is right.   
 
THE CHAIRMAN:  I am grateful.  Thank you very much for that clarification.   
 
MR TYSON:  They are neutral, but they want me to bring in factors that you can take 
into account, and I have so.  That is how I topped and tailed my submissions.   
 
THE CHAIRMAN:  Very well.  I am most grateful for that.  Thank you.  It is 20 to three. 
 Mr Tyson has been on his feet for some time.  I think the Panel, at any rate, would 
appreciate a break at this time.  Miss O’Rourke, perhaps that would enable you an 
opportunity to get your thoughts in order as a result of anything Mr Tyson may have said. 
 Three o’clock, ladies and gentlemen. 
 
MISS O’ROURKE:  Sir, before we do take that break, before I make my submissions 
I was intending to do two things:  one, make my submissions; and two, adduce a further 
piece of evidence, as I indicated to you earlier this morning.  I received a letter from 
Mr Williams, very mindful of his duties as an expert witness and concern, that as a result 
of material he had seen he should give the Panel his further views.  He put it in a letter 
dated 4 September, addressed to my instructing solicitor, but marked for my attention.  
Indeed, the title opens, “Dear Miss O’Rourke”.  It was served on Field Fisher 
Waterhouse.  We did tell them we intended to adduce it at this stage.  We have had 
nothing to indicate they have any objection.  I would be very surprised if they did object.  
Of course, if an expert has a further view, it is only appropriate that he does share that 
view and not leave a Panel under misconception when he has given evidence.  It is a 
two-page letter.  I wonder whether, in fact, what we should do is let the Panel have it now 
so you have an opportunity to read it so I can then start my submissions at three o’clock 
with that letter already before you and we can go much quicker as a consequence.   
 
THE CHAIRMAN:  Mr Tyson.   
 
MR TYSON:  I do object to the letter.  The doctor has given his evidence.  He has been 
cross-examined on his evidence.  He has had some further thoughts.  They largely go to 
the denigration of Professor David and it is completely irrelevant and one step I would 
suggest is that that draft letter be shown to your Legal Assessor.  My current stance is that 
it is both irrelevant and inadmissible.   
 
THE CHAIRMAN:  We are dealing with your clients on the status of ---  
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MISS O’ROURKE:  Sir, I am stunned for two reasons.  It was sent to my learned friend’s 
instructing solicitors nine days ago and they were expressly asked to comment upon it 
because Dr Williams made it very clear.  Indeed, he emailed me and said if I refused to 
put it in or my instructing solicitor refused to put it in, he would have to consider the 
implications of it because it was shutting him out when he had a duty, independently of 
us, to the Panel.  For that reason, I said to my instructing solicitor, “Can you make sure it 
is sent to Field Fisher Waterhouse”.  Complete silence, including today.  My learned 
friend has known what the position was and has chosen not to say anything to indicate 
there was any objection to it.   
 
That is my first concern and as to why it is raised now.  My second concern is this - 
Dr Williams is writing - albeit an expert called on our behalf, someone you saw and heard 
him give evidence.  He was independent and has his own views and is mindful of the 
duties of an expert witness, which was abundantly clear in giving his evidence.  I am 
certainly very happy for your legal assessor to see it.  I really did think there was no issue 
about it and that is why I stood up and raised it when I did, so you would have a chance to 
read the few pages and we could start straightaway at three o’clock. 
 
THE CHAIRMAN:  Let’s deal with this in stages then.  Can we accept your ---  
 
MR TYSON:  Can I make my point:  I am perfectly content for the Legal Assessor to 
read it and for her determination, whether it is in or out to be final.  I do not want to make 
a big issue of it and expand it any more.  If, over the short adjournment, the Legal 
Assessor can read it and if she thinks you ought to read it, I will abide by that loyally.   
 
MISS O’ROURKE:  Sir, it cannot be her determination.  You know, of course, all she can 
do is give you advice.  You have to read it to decide whether you accept it, at least on the 
de bene esse basis and get advice on it.  There is no other way around it.  The 
determination can be yours and yours alone.   
 
MR TYSON:  There is a way around it, in that if the Legal Assessor advises me it should 
go in, I withdraw my objection.   
 
THE CHAIRMAN:  Likewise, surely there are occasions when a Legal Assessor will 
advise a Panel that it is not appropriate for them to read something.   
 
MISS O’ROURKE:  Sir, I can accept that.  My difficulty is this - I got an e-mail direct 
from Dr Williams in the strongest of terms.  I therefore have to satisfy the duty to 
somebody who is an independent expert and who does not have his own voice and his 
own counsel here and who has made it clear that because he has become aware of 
something additional and he does not want the Panel to be misled in respect of something 
that he has already said, so, at the very least, have to say to him that I did what he 
requested and invited the Panel to see it and, therefore, that is inviting the Panel, not the 
Legal Assessor.   
 
THE CHAIRMAN:  We will take it in stages, and let the Legal Assessor look at it first 
and will go from there when we return at three o’clock.   
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(The Panel adjourned for a short time) 
  
THE CHAIRMAN:  Welcome back, everyone.  Miss O’Rourke, I understand that in the 
time we have been apart, you had an opportunity to discuss matters and that the document 
in question, you no longer seek to put before us.   
 
MISS O’ROURKE:  Sir, I do not think that is strictly right.  I hope to properly state the 
position as I did beforehand.   
 
THE CHAIRMAN:  Please do.   
 
MISS O’ROURKE:  Your Legal Assessor has indicated that her advice to the Panel 
would be that she thinks it adds nothing and is largely irrelevant to the determination you 
have to make at this stage.  I have reluctantly agreed with her that is probably correct and 
indicated to her there was maybe one passage I thought was relevant to your 
determination.  She indicated that that passage is something that I already have in 
evidence and I agreed with that.   
 
Sir, it is not a question of me withdrawing it.  As I have indicated to you, I had a very 
strongly worded e-mail from Dr Williams that made it clear if myself or my instructing 
solicitor sought to block it, he would view that matter very seriously, because he takes 
very seriously his duty as an independent expert.  Therefore, sir, it is not a question of me 
withdrawing it.  I was never seeking to do it on behalf of Professor Southall.  I was 
seeking to do it because I had a witness we had called who had expressed the view he 
would like the Panel to have the benefit of his further thoughts.   
 
I have accepted that your Legal Assessor would advise you that that which he has to add 
is not relevant to the determination you are making at this stage and therefore in the face 
of an objection, I will not push it, but I would wish to be able to say to Dr Williams that I 
did ask the Panel to look at it; it was objected to by Field Fisher Waterhouse, so that in 
due course, if he takes the view they were wrong to do so, he can take it up with them or 
indeed take it up with the General Medical Council.  It may well be he wishes to do so.   
 
Sir, I do make that point, because I am surprised that there is an objection.  I cannot see, 
even though it is irrelevant it would do you any harm to see it, let’s put it that way.  You 
are an experienced professional Panel and you can put it out of your mind, but I am 
conscious of the time, and I am conscious we do not want another argument, and we do 
not more time for a determination.  I am simply saddened that when an independent 
objective expert - particularly one who gave evidence in the way Dr Williams did - asks 
that it gets put before a Panel, it is regrettable that we are not told that will not be the case 
and it is regrettable that an objection is made, because Mr Tyson could very easily have 
addressed you that this is irrelevant and you do not need to consider it, and it would have 
taken five minutes to read it.  It is now going to be a matter, I believe, between 
Dr Williams and Field Fisher Waterhouse.   
 
THE CHAIRMAN:  Thank you.   
 
MISS O’ROURKE:  Sir, can I now take you to where you are now.  Can I start with this - 
it is a surprise that I have to take you to the statutory definition of impairment, but sadly 
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I do, as a result of the last couple of submissions made by Mr Tyson, which, I have to say, 
I find simply stunning.  The suggestion to you that because you might find this man is not 
ready to go out and work unfettered, and therefore you might have to put conditions on, 
and because of duties of safety or something to the public and you find he needed 
conditions, then you would have to find impairment.  Sir, can I make it plain at the start, 
that is a very serious error of law and you must put it right out of your mind.   
 
Can I, sir, take you to the Act.  I am afraid my learned friend - maybe it is a long day - but 
he has got himself twisted around somewhat seriously.  Can you turn it up in the Medical 
Act, or you might find it easier to have it in the Indicative Sanctions Guidance, S1-2.  
You will find set out there, if you look at paragraph 8 of the Indicative Sanctions 
Guidance, section 35C(2) of the Medical Act.  It may be well you have got the Medical 
Act itself.  What it reads is this:   
 

“A person’s fitness to practise shall be regarded as ‘impaired’ for the purposes 
of this Act by reason only of 
 
(a) misconduct; 

 
(b) deficient professional performance;  

 
(c) a conviction; 

 
(d) adverse medical or physical health; or 

 
(e)   a determination by a body in the United Kingdom”.   

 
We can strike out (e) because there is no determination by any other body in the United 
Kingdom.  We can strike out (d); there is no allegation and never has been any allegation 
against Dr Southall that he has got adverse physical or mental health.  We can strike out 
(c); there is no question of any conviction of any criminal offence in England or 
anywhere else that is relevant.  We can strike out (b); there is no allegation of any 
deficient professional performance.   
 
Therefore, sir, at this stage which you are at, Rule 22(f) determination, you will only be 
able to find impairment of his fitness to practise by reason of misconduct.  You do not 
find impairment of fitness to practise because you might think that he has given evidence 
or somebody else has given evidence that he is ring-rusty and therefore he might need 
conditions before he can go back to practise.  That is the wrong way around.   
 
The question of whether or not you impose conditions can only follow when you get to 
Rule 22(g), in circumstances where you then, having found impairment, have to, in the 
circumstances, decide what is the sanction.  Rule 22(g), the Panel may receive further 
evidence, hear further submissions as to whether to make a direction under section 35D 
and then you take it into account.  Put out of your mind altogether what he said to you in 
the last ten minutes of his submissions.  Put out of your mind what he said to you about 
Dr Chipping.  That is not relevant at this stage.  In any event, sir, can I answer it very 
simply by saying Dr Chipping is a haematologist.  What would she know, with the 
greatest of respect and due deference to her, about what a paediatrician would be able to 



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D7/33 

Transcribe UK 
VRS Ltd 

01889 270708 

do in respect of child protection work?  She has had no discussion with him.  She is not 
his medical director any more.  The letter was written in 2007.  It was not challenged, 
because in 2007 it was agreed on behalf of Dr Southall, given everything else that was 
going on, conditions should maintain.   
 
If you need to look at whether he is ring-rusty and what he can do, you rely instead on 
what the paediatricians told you.  Dr Williams gave you evidence on it, Dr Mok gave you 
evidence on it and Dr Crawford gave you evidence on it.  In any event, sir, you should 
ignore what Mr Tyson said to you because you heard the evidence of this doctor himself. 
 Indeed, he quoted you from it.  You can see immediately he is not going to do that work 
without support.  He has got no job.  He is a lot wiser as a result of his GMC experiences. 
He recognises limitations.  He indeed indicated he would go and seek advice.  He was not 
going to go out and support it, and he plainly demonstrated insight.   
 
In any event, sir, it is not an issue for you at this stage.  It would not be an issue to find 
just because he had not done the work that equals impairment.  The law could not be 
clearer:  you cannot find impairment unless, in the context of section 35C(2) you have 
found misconduct.  That is the only basis on which you can do it and you should not mix 
up the two stages.   
 
Can I then come to the question of impairment and what is you are now doing?  It is your 
judgment and your judgment alone.  Nobody else usurps your judgment.  Rule 22(f) 
confines it to you, not to Collins J, who looked at matters three and a half or four years 
ago, who never heard Dr Southall give evidence, who never heard any of the witnesses 
give evidence, who was not examining the substantive matters in the case, because this 
was a Council for the Regulation of Healthcare Excellence appeal.  It was not an appeal 
by Dr Southall, it was not an appeal against the findings of fact, it was not an appeal 
against serious professional misconduct.  It was an appeal only on the question of 
sanction.  Collins J had a very limited and very narrow brief, in any event, three and a 
half years ago, and not having heard any evidence and, in particular, not having heard 
Dr Southall.  You make your judgment on the basis of what you have heard in 2008.  
That includes hearing the doctor, it includes hearing five other witnesses that Collins J 
did not have the benefit of hearing, and it includes knowing what has happened in the 
interim in terms of views of the profession and all the other material you have in front of 
you.   
 
In the same way that you do not get bound by what Collins J said, you do not get bound 
by what the PCC said.  Sir, I maintain my position that you are not bound by their finding 
of serious professional misconduct.  You cannot be, because you are expressly required 
under the Act and under the rules to decide whether there is impairment by reason of 
misconduct.  If you were bound by what they said, you and we would have been wasting 
our time for the last six, seven days, because if you were bound by their finding of 
misconduct in 2004, then what are we all doing here and why are we wasting time and 
money?  You have a review hearing and you are looking at it and you are making your 
own decision.  It is on your task and it is on the evidence you have received and you have 
had very different evidence to them.   
 
The third point I make, sir, is this - we are eight years on since the conduct in question.  It 
was the summer of 2000.  We are now at the end of the summer of 2008.  We are four 
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years on since the Panel determination of the PCC.  That was 2004.   
 
If you were to take the line that it appeared Mr Tyson was running - and I have to say 
appeared, because it was with some surprise I heard him at the end saying effectively he 
was neutral on impairment - if you have reread his opening, that was not his position, and 
indeed we challenged the GMC in correspondence before the case began, were they 
saying his fitness to practise was impaired and, if so, on what basis.  The first time I had 
any appreciation they were neutral on it was at 20 to three today.  Indeed, I have to 
express some surprise it was said to be neutral after having listened to an hour and a half 
of the submissions that I did, not to mention the two-hour opening on day one of the case. 
  
The position, quite simply, is this - you are determining it today in 2008 and what the 
Panel thought four years ago may be relevant in terms of the findings of fact, but it is not 
relevant in terms of the determination because they heard different evidence.   
 
The next point is this - you can only be finding it by reason of misconduct because there 
is no health or performance issue in this case.  Now, if Mr Tyson was right that this is 
very serious misconduct and it was serious misconduct in 2004 and it was serious when 
the conduct was performed in 2000, we would in fact have the situation as to why bother 
with review cases and misconduct cases.  Because if you have done it once, then it is with 
you for the rest of your life, and there you are.  It is serious misconduct, it remains serious 
misconduct and it does not become less serious over time, so what on earth is the point of 
having a review hearing and what on earth is the point in having Rule 22(f), or indeed 
22(c) or (d)?   
 
That cannot possibly be right.  It is not right, because of course the courts looking at this 
and indeed commentators commenting on it have said the concept of impairment of 
fitness to practise is now and going forward:  “Is his fitness to practise tomorrow 
impaired by reason of...”?  Well, it has to be a reason of, in this case, past misconduct, 
and the past misconduct is eight years old.  The question then becomes how long does the 
misconduct keep operating for?  Do we say it operates for 20 years, 30 years, in which 
case, you are going to be impaired for the rest of your career if your misconduct happens 
to be ten or 15 years ago, or do we in fact say, well, there comes a point in time when the 
past misconduct is now no longer affecting you, because you have learned lessons, or 
because it is time-limited in the way we have concepts in the criminal law jurisdiction of 
rehabilitation of offenders:  you have learned your lesson; you have served your sentence; 
your time is done, and therefore, we say, in the circumstances, we are not going to keep 
punishing you for that.  In my submission, that has to be sensibly how it is.  Otherwise, 
the whole regime of reviews in misconduct cases would, frankly, be a nonsense and there 
can be no other way of saying, why do you look at impairment and, indeed, it would be 
consistent with the approach of Silber J in the Cohen case.   
 
The question is, therefore, in my submission, as your Legal Assessor put to you when 
considering what documentation:  is that misconduct still sufficiently serious in 2008 to 
indicate an impairment of fitness to practise or because eight years have passed and four 
years since the Panel hearing are we entitled to say time has now run?  He has served his 
sentence, he has done his time, he has had his conditions and he has moved forward, and 
that is going to be the question.  Really, it is:  is it so serious that it should still give rise to 
concerns eight years on from the events in question?   
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Sir, I say you judge that seriousness in the light of all the evidence and that includes and 
must include the evidence that you have heard in this hearing, because the rules 
specifically provide under 22(d) that I am entitled to call evidence and under 22(f) that 
I am entitled to call evidence.  It could not possibly provide for that and give it 
unrestricted ambit.  If you were then to ignore it and say we are just going back to what 
the PCC heard in 2004.  You must focus on that evidence, because that is the primary 
evidence before you.  You are not hearing the evidence that was before the Panel in 2004, 
and so you must judge the question of impairment on that evidence.  You are not finding 
facts.  That is the difference between the Panel then.   
 
Sir, therefore, for that limited purpose, I concede that we do not go behind the facts 
found.  I make it clear, I concede it in front of you, if I get my chance in the 
Administrative Court or the Court of Appeal, that concession will not be made and I put it 
on the record now, but for the purposes of you, I say there is a lack of clarity in the rules 
because it does not say, as I pointed out to you, unlike Rule 17(2)(j) where it is said that 
you find impairment based on the facts found proved.  There is no equal provision in Rule 
22, so elsewhere I may have that chance and I make, therefore, the concession only in 
front of you.  Sir, I say that you are entitled to judge seriousness in light of all the 
evidence and that includes the evidence I have called.   
 
Can I take you very quickly to the case of Meadow and to Auld J and the test of 
seriousness and briefly address you on that.  You have it in C11.  You have the 
paragraphs I wish to refer you to.  Can I take you first to 198.  You will see Auld LJ says:  
 

“As to what constitutes ‘serious professional misconduct’, there is no need for 
any elaborate rehearsal by the Court of what, on existing jurisprudence, was 
capable of justifying [it] under the 1983 Act before its 2003 amendment.  And, 
given the retention in the Act of its present form of section 1(1A), setting out 
the main objective of the GMC ‘to protect, promote and maintain the health 
and safety of the public’  

 
- these are the key words, so can I ask you to note and highlight them - 
 

“it is inconceivable that ‘misconduct’ - now one of the categories of 
impairment of fitness to practise provided by section 35C of the Act - should 
signify a lower threshold for disciplinary intervention by the GMC”.   

 
That is another submission that I am afraid, with regret, Mr Tyson got wrong.  He said 
Roy Meadow was a case under the old rules and therefore there was a distinction.  There 
is no distinction because serious professional misconduct, now misconduct, Auld LJ 
expressly addressed section 35C, which is the section you are now addressing, and he 
used the words it is inconceivable that it would signify a lower threshold for disciplinary 
intervention.  That paragraph has been accepted, since it was handed out, by every Fitness 
to Practise Panel that I am aware of that has had to look at the issue and to give judgment 
and it is why the Meadow case is put before them, to say it equals the old SPN.  It is no 
lowering of the threshold just because it uses the word “misconduct” and not “serious”.   
 
Therefore, what you are looking at and the guidance that you get on the question of is it 
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misconduct for section 35C, which is the question you are now looking at, is that 
everything that follows in 199, 200, 201 and 202 applies equally, even though this is an 
old rules case.  Of course, apart from anything else, it applies because Dr Southall was an 
old rules case as well.  This is a review of an old rules case.   
 
Can I take you, sir, to paragraph 200.  You will see he says:  
 

“‘Serious professional misconduct’ is not statutorily defined and is not capable 
of precise description or delimitation”.   

 
Then he goes on to say it can cover other work.  Then, can I take you to the key words:  
 

“As Lord Clyde might have encapsulated...it must be linked to the practise of 
medicine or conduct otherwise brings the profession into disrepute,”  

 
- can I highlight that -  
 

“and it must be serious” 
 

- and can I highlight the word “serious” -  
 

“As to seriousness,” 
 

- and that is obviously the issue you are now concerned with in this case -  
 

“Collins J, in Nandi v General Medical Council rightly emphasised,”  
 

- can I highlight that -  
 

“the need to give it proper weight, observing that in other contexts it has been 
referred to as ‘conduct which would be regarded as deplorable by fellow 
practitioners’”.   

 
Sir, can I highlight that?  You have heard evidence from fellow practitioners.  You have 
heard evidence from four of them.  You have heard evidence as well from Mr Spicer, but 
he is not a paediatrician.  You have heard from four paediatricians.  They have not 
regarded it as deplorable today in 2008.  They were asked to concentrate on today in 
2008.  More than that, several of them told you, and you had it put in front of you, in any 
event, there was a meeting at the Royal College where there was virtually unanimous 
support for Dr Southall.  There were 350 senior paediatricians at that meeting.  There 
have been letters to the BMJ and letters to the papers, and every indication, from the 
evidence you have heard, is that fellow paediatricians do not consider it to be deplorable 
in 2008.   
 
It does not matter what happened in 2004, and it does not matter they did not come 
forward, other people did not come forward in 2004, but what you have before you is four 
very senior members of the profession who have come forward, have given you evidence 
and have made it clear they do not regard it as deplorable.   
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Where is the evidence to the contrary?  There is none.  My learned friend has not called a 
single paediatrician and it was open to him to do so, either in this 22(c) presentation or 
indeed today on the question of impairment.  He could have called Tim David.  I wish he 
had, so does my client.  He could have called any other paediatrician.  Our submission or 
surmise is he could not get them, because they would not come and say it, because the 
profession has reacted as Dr William told you without rage at the suggestion of what 
David Southall did was deplorable.   
 
MR TYSON:  Surmise has got no basis in fact.   
 
MISS O’ROURKE:  I agree with that.  I make it just as submission.  I throw it down as 
the rhetorical question that you can ask yourself.  If there was evidence that it was 
deplorable conduct from the profession, one would have presumed that the General 
Medical Council, of all people, could have called it.  You are entitled to comment on the 
absence of any evidence, and that is what I am doing.  I am saying the only evidence that 
you have from the profession today in 2008 as to how this is viewed is the evidence of the 
four paediatricians that you have heard and it all goes the one way.   
 
Sir, can I then take you to the other comments made by Auld LJ, paragraph 201:   
 

“It is also common ground that serious professional misconduct [for this 
purpose] may take the form, not only of acts of bad faith or other moral 
turpitude, but also of incompetence or negligence.  See Preiss.  It may also be 
professional misconduct where...he goes outside his expertise.  Whether it can 
properly be regarded as ‘serious professional misconduct’, however, must 
depend on the circumstances, including with what intention and/or knowledge 
and understanding he strayed from his expertise, how he came to do so, to what 
possible, foreseeable effect, and what, if any, indication or warning he gave to 
those concerned at the time that he was doing so”.   

 
That gives you a very wide leeway in terms of all the facts and circumstances you can 
look at.  In Dr Southall’s case, looking at the circumstances will include bearing in mind 
the two real allegations against him are:  one, precipitate; and, two, what he wrote in his 
report, which is your C10.  That allows you to look at that document C10 and to decide 
what intention, what knowledge, what understanding, what he did and what were the 
foreseeable effects, and I will be inviting you in due course to go away and look at that 
document carefully.  I am not going to address you again on it, because I did so at some 
length on the last occasion, and I invite you simply to reread what I said then, but also to 
reread the letter itself.   
 
There was one other paragraph I would want to refer to in the Meadow case and it is 
under Thorpe LJ.  I have not copied it for you, but I can get the page copied.  It is very 
short indeed.  I hope I can read it to you, and I am sure you have heard it read before.  It 
is, for my learned friend’s benefit, paragraph 279.  It is Thorpe LJ simply saying, and 
I think your legal assessor will know the paragraph well: (Document not provided) 
 

“Privy Council authorities have established what is meant by serious 
professional misconduct.  In Preiss v The General Dental Council it was 
defined in the following terms”  



 

 
 

 
 
 
 
 

A 
 
 
 
 
 

B 
 
 
 
 
 

C 
 
 
 
 
 

D 
 
 
 
 
 

E 
 
 
 
 
 

F 
 
 

 
 

G 
 
 
 
 
 

H 

D7/38 

Transcribe UK 
VRS Ltd 

01889 270708 

 
- and this a direct quote from the Preiss case in 2001 -  
 

“They settled that serious professional misconduct does not require moral 
turpitude.  Gross professional negligence can fall within it, something more is 
required than a degree of negligence, enough to give rise to civil liability, but 
not calling for the opprobrium that inevitably attaches to the disciplinary 
offence”.   

 
Sir, I say that is the other key paragraph.  It is deplorable conduct as viewed by the 
profession, but it is also something that would merit opprobrium that would go with a 
disciplinary offence.  Again, I say you are assisted by the evidence of the four 
paediatricians that you have heard in respect of that.  You are put in the position that I say 
you have the reasonable paediatrician before you.  You have got a range of them.  They 
came from different backgrounds and different positions on this matter.  You have to 
judge the seriousness as of today because that is the point of it in terms of impairment of 
fitness to practise being a concept going forward.   
 
That means you entitled to look at the fact these events took place eight years ago in a 
different world and possibly in an emotionally charged situation, particularly in 2004 and 
with the concerns that the PCC had at that stage.  You have got to look today in terms of 
child protection and the seriousness of the issue.  I say that, sir, in circumstances where 
some of you may have seen, even this last week in the papers there has been a trial at the 
Old Bailey in respect of the death of a child who was seen by a consultant paediatrician 
not two days before where the paediatrician is now under scrutiny and, indeed, in this 
building on Monday morning that paediatrician will be here and there will be questions 
being asked.  Sir, we know the context now and you are entitled to take that sort of 
situation into account.   
 
I say as well one of the key aspects you take into account and Auld LJ described it there, 
the circumstances.  What was his role?  You have the instruction letter, D9.  I am not 
going to take you through it again because I took you through it the last time, but I invite 
you to consider, when you retire, two of the most important documents in the case are D9 
and C10:  the letter and what his role was and the response he wrote because, of course, 
you must remember, as Mr Tyson himself has said, no-one is challenging in this case his 
right to go to the authorities and that he went to the right authorities.  He did not go to 
The Daily Mail or Evening Standard.  He went to the child protection  authorities.  When 
you read D9 and C10, specifically D9, you will appreciate he was not being instructed as 
an expert in a Family Court case.  That is absolutely fundamental to the context.  You are 
entitled, therefore, to examine what his role was and indeed, what was going to go 
forward, if at all, to a judge, and you will see in D9 that there was a filter there, and the 
filter there was the actual expert in the case.   
 
The next point that you will see when you are taking into account the circumstances is 
there was never a doctor/patient relationship here with anyone.  He was not in fact acting 
as a doctor in the context of patient care or clinical care.  He was acting effectively as a 
very experienced, very knowledgeable informant.   
 
You will also take into account, therefore, the role he fulfilled in this case was very rare, 
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if not indeed unprecedented, and I think one of the experts used that phrase and said this 
is not a normal role.  You will also take into account, as you and your colleagues will 
know from all sorts of cases you have sat on and indeed from your own personal and 
professional lives, that differences of opinion between colleagues are two a penny and 
you have got to take that into context.  The relevance of that and the only relevance, 
therefore, of Tim David is this - Tim David was on one side of an opinion, he was on the 
other side of an opinion and you have to then raise questions as to whether, in the 
circumstances where there are differences of opinion, one can really be said to trump the 
other and his views should prevail.   
 
You are also entitled to take into account, and you had the document put before you, the 
GMC’s guidance 0-18 published in 2007.  I say that is new and it is relevant and it does 
actually put the context on child protection work.  You are also entitled to take into 
account lessons learned by 2008.  You saw Dr Southall give evidence.  You know he has 
been through not just this Clark case in 2004.  You know you were told about a case in 
December 2007, and you know you were told because you were told by me, and 
Mr Tyson raised a point about it.  He was involved in a 40-day case this year as well, so 
this is a man who has learned lessons.   
 
You saw him give evidence and Mr Tyson, in his submissions, was trying to suggest it is 
for you to judge the genuineness of his evidence but was then raising whether it was 
genuine or not.  You had an opportunity to assess him, Collins J did not.  You have also 
had an opportunity to see him sit here next to me throughout seven days of hearing, and 
you also have read enough about him to know if there is one thing that David Southall is, 
it is blatantly honest.  If anything, the word blatant is probably the key to it - too honest 
for his own good.  It is for you obviously to decide on the basis of the evidence you have 
heard.  It is for you to decide whether he has developed some insight.  My submission is 
he has.  It is for you to decide is there some remorse there, not just remorse because he 
was landed in trouble, but is there some genuine remorse there?  Yes, I stand by what he 
said.  He will not show false remorse, because that is not the man and nobody would want 
him to do so.  Again, that is an indication of the genuine honest person he is.  He will not 
get up and say something just because it is going to get him out of trouble and he will not 
get up and say, “I accept all the findings of the PCC; they got it right”, because he does 
not believe that and I do not believe that, but that is not the issue in front of you now 
today because you are making your own judgment under Rule 22.   
 
In terms what of the PCC found, sir, I do not go behind their findings of fact, much 
though I do not like them and my client does not like them either.  I do say because you 
are forming your own judgment on the question of seriousness, which you must do in 
order to satisfy section 35C, misconduct and impairment, you do not have to be bound by 
what they found as to how serious it is.   
 
Sir, can I take you briefly to the determination, only there from the question of serious 
professional misconduct.  I do not look at anything they said on the facts.  I look at what 
they said on serious professional misconduct.  I just want to highlight four aspects.  I say 
they looked at matters they should not look at.  It does not matter, they did, and we are 
stuck with it.  On the other hand, you should not take those into account in judging 
seriousness in 2008 because they are not relevant considerations.  It is page 6 of C3.  It is 
the second paragraph:  
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“The Committee are extremely concerned that you came to this view without 
ever meeting or interviewing Mr or Mrs Clark, without seeing any of the 
medical reports, post mortem reports and without knowledge of the discussions 
between the experts or witnesses involved with the Sally Clark case”.   

 
Sir, that is not a factor you should be taking into account in judging seriousness because it 
is not a material factor.  There was no opportunity to meet Mr or Mrs Clark.  Mrs Clark 
was imprisoned for a double homicide.  Mr Clark - there was no offer that he should be 
interviewed.  You have heard three or four of the expert witnesses all saying it would be 
inappropriate.  Paediatricians are not trained to do so.  They all disagree with Tim David 
when he said he did.  You will remember Dr Mok and Dr Crawford specifically saying 
Tim David wrote to one of the journals about it and they all wrote in in protest and said, 
“This is not our role”.  The Panel appears to have relied on this because it only ever heard 
from Tim David.  It did not hear that he used the rest of the profession.  It is not a factor 
you should take into account.   
 
The comment about post-mortem reports, he spoke to the pathologist who undertook it.  
Again, you heard Dr Mok say in the straightest of terms, “Sorry, we rely on our 
professional colleagues.  I phoned the pathologist”.  Indeed, I think she gave an example 
of the very day before she had phoned the pathologist, had not waited for the 
post-mortem in writing, because she needed to know because child protection had to 
move quickly.  You are entitled to trust your colleagues, particularly someone like 
Professor Mike Green, who is an eminent Home Office pathologist with a very 
considerable reputation at the time.  If he told them something, he is entitled to rely on 
that.  Why should he disbelieve him?   
 
In looking at seriousness, that is not a factor that should count against Dr Southall and it 
is not one you should be taking into account.  You have heard evidence that he would 
have had no opportunity to speak to Mr Clark or Mrs Clark, that it would be inappropriate 
in views of the average paediatrician and the majority of paediatricians and that it is more 
than good enough to rely on your professional colleagues like the pathologist.   
 
The next point is the next paragraph on page 6:  
 

“The committee have been directed to the guidance entitled ‘Expert Witnesses 
in Children Act Cases’ produced by Mr Justice Wall, which you have 
acknowledged as good guidance.  However, it appears that you did not follow 
this guidance...very cautious when advising a judge”.   

 
His report was not going to a judge.  You have got document D9.  He was told that it was 
an agenda.  It was going to lead and inform a discussion with Professor David and he was 
told that Professor David’s report was going to the judge and would be going by a 
deadline of October.  He was not going to be the expert witness in the case.  He was never 
paid for any role in this case, as he told you.  He never took on any formal role as an 
expert.  He was an informant only with specialist knowledge.  That paragraph and that 
guidance would have been inappropriate to him.  The person that it was inappropriate to 
was Professor Tim David.  There may well be questions whether Tim David complied 
with that guidance.  That is not a matter for you.  In the circumstances, the Panel using 
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that to judge seriousness, you should not fall into the same mistake.  You should not be 
relying on that, because you have document D9 and you know what his role was.   
 
The next point is on the next page, page 7.  It is the third paragraph that starts on that 
page.  The Panel make reference to the GMC’s guidance Good Medical Practice - four 
lines from the top of that paragraph.  It states: 
 

“‘Good clinical care must include an adequate assessment of the patient’s 
condition, based on the history, clinical signs and if necessary an appropriate 
examination’.  In providing care you must ‘recognise and work within the 
limits of professional competence’”.   

 
Then they go on to say: 
 

“You did not adhere to this guidance when you involved yourself in this case”. 
  

That is a very serious error, in fact, by that Panel.  You should not fall into that 
error.  He was providing no clinical care to anyone.  This child was never his 
patient.  There was no doctor/patient relationship.  He was given no opportunity to 
assess anybody and take a history.  How could he?  The child was dead and indeed 
had been cremated.  There was nothing for him to examine.  It was completely 
inappropriate guidance that they were looking at.  It was nothing that would inform 
the seriousness.  It did not relate to the facts of this case.  It was a mistake and you 
are not going to fall into the same mistake when you judge seriousness. 
 
Finally, sir, in the same paragraph, they talked about responding constructively to 
assessments and appraisals of your professional competence and performance and if 
things go wrong:  
 

“If a patient under your care suffers serious harm you should offer an 
apology”.   

That is completely inappropriate to the circumstances of this case.  No patient under 
his care suffered harm.  There was no-one to whom he should offer an apology.  
They go back to say that you did not take reasonable steps to apologise to Mr Clark. 
 I pray in aid what Dr Williams said to you:  this Panel seemed to lose sight of the 
fact that the duty was to the child not to the parent.  You have got to be very careful 
in child protection issues, an overzealousness to worry about what some individual 
might think and how he might be upset does not deter you from going forward in the 
context of the individual child.   
 
Sir, can I say this - Mr Clark had other remedies.  He could have brought an action for 
defamation if he had wanted to.  The real question is who was speaking for the child?  
I adopt what Dr Williams said:  the GMC Panel should have been looking at that and you 
as a Panel should be looking at that.  Apart from anything else, the GMC’s own guidance, 
0-18, from November 2007 say that.   
 
The next and final point I make on what the Panel said is they completely misunderstood 
the difference between fact and opinion.  That is why I advise you to read very carefully 
document C10 and see how much of it is opinion as opposed to fact.  They make 
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criticisms that say they make it more serious, but nobody has suggested, even now to 
today, what it is that he should change or rewrite.  Nobody suggested any piece of factual 
evidence out there that prove him wrong.   
 
Sir, can I say this in terms of the context and seriousness when you do reread C10:  high 
up the list of differential diagnosis in this case, as you have heard from the expert 
evidence, when there is a second death and there is someone in prison, and the Home 
Office pathologist is saying homicide and the jury has found it, and when there is a child 
that had no subsequent problems, and when you had all the history and the post-mortem 
must be that this was an intentional suffocation.  Yes, he may have extrapolated forward, 
but you have got to put into the context that there was a second death in this case at the 
time he gave his opinion and that there had been a finding of homicide.  You have the 
expert evidence from the five experts who helped you on the question of seriousness.  
You also have the fact that when he wrote this report, it preceded a meeting between him 
and Professor David and Professor David made no complaints about it or concerns at the 
time.   
 
Finally, in the context of looking at seriousness, these are my points, and I will come in a 
minute to answer Mr Tyson’s.  A lot was made about the trust, whether it was precipitate. 
 It is not clear that the Panel have considered that as part of the serious professional 
misconduct.  It seems that seriousness was felt more to be the report and Mr Clark’s 
feelings.  As far as the Trust is concerned, you have seen the letter from the Trust chief 
executive indicating a Trust could not possibly deny someone the right to express an 
opinion.  Article 10 of the European Convention on Human Rights would guarantee it.  
Frankly, even if it had and he was precipitate, you have heard evidence you cannot delay 
in child protection matters.  In any event, it is a matter of contract.  It was an agreement 
he gave.  Maybe he broke his word, but I am sorry, that is not the stuff of serious 
professional misconduct and it is not the stuff of impairment of fitness to practise.  You 
have to allow paediatricians and doctors to express opinion without fear, otherwise you 
end up with a situation that they do not call in the authorities and you have a dead child.  
You had three or four examples of that.  Dr Williams told you of one he had and 
Dr Crawford told you of one she had.  You have been reading in the papers this week and 
you will be reading again next week of another one which is ongoing at the moment and 
is causing a lot of public disquiet.   
 
Can I turn then to deal with some points in reply to Mr Tyson.  He said to you you cannot 
take into contact testimonials, et cetera, and character evidence.  He is correct in that, in 
the sense that you cannot where a number of my witnesses went on to deal with matters 
that would arise at the next stage, stage 2, but you can take into account testimonials to 
the extent that they go to the question of whether it has been remedied or what his 
reputation is now in the profession.  The Cohen case says you are entitled to look at.  Is it 
remediable, has it been remediated and is it highly unlikely to occur.  You have heard 
evidence from these people who do know him and say lessons have been learned and 
indeed lessons have been learned in the profession.   
 
Next, you were told that you had to be certain it was safe to return him to unrestricted 
practice.  That might be what it says in the Indicative Sanctions Guidance.  I am not 
aware of any judge endorsing it.  It certainly does not appear anywhere in the rules or in 
the Medical Act.  It is a matter that defence lawyers, like me, regularly argue about and 
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say well, Paul, Phillip, or whoever, can write the Indicative Sanctions Guidance in 
whatever way they want, but until I see it as a matter of law and have a judge endorse it, 
why is the burden put on the doctor?  I am not aware of anyone saying the burden is on 
the doctor.  On the question of impairment, I am aware of the case of Biswas, in which I 
was counsel, and which is said it is a matter of judgment for the Panel.  There is no 
burden either way.  Indeed, that is why that case was overturned, because the Legal 
Assessor had potentially inferred that the burden somehow or other was on the GMC.  
Sir, I say it is burden neutral.  It is not for me to prove anything, it is not for Mr Tyson to 
prove anything.  It is a matter of judgment for you.  The suggestion in the Indicative 
Sanctions Guidance that somehow or other I have got to satisfy you, Dr Southall has got 
to satisfy you - until somebody shows me it written in a law or a High Court judge or 
Court of Appeal saying it, I am afraid I do not accept it.  My submission to you is it is a 
matter of judgment.   
 
MR TYSON:  Just to assist my learned friend here, it is not in the indicative sanctions 
that the question of burden of proof arises it is in the Guidance to Chairman.   
 
MISS O’ROURKE:  There we go, even less so, because the indicative sanctions, we 
know, has had some judicial approval.  The Guidance to Chairman, as far as I am aware, 
has had none.  The position remains the same.  Until I see it in the rules itself or in the 
Medical Act or until I see a High Court judge say it, then I say that all the case authorities 
suggest that it is burden neutral.  In other words, because it is a matter of judgment ---  
 
MR TYSON:  And I agree with my learned friend on that point.   
 
MISS O’ROURKE:  Can I then, on impairment - because you are allowed to look at what 
is the position today and of course this is the evidence the GMC has put before you on 
impairment - simply remind you of document C2.  You have some material that goes to 
the question of impairment.  You have got, firstly, the letter at 7 to 10 from John Bridson, 
and I just highlight a few passages in respect of that, because, of course, you are looking 
at it now in 2008, so you are getting some up-to-date information from people who know 
him.  You will see John Bridson talks about working with him until 2007.  Third 
paragraph on page 7, about PACA and the group’s coordinator and Dr Southall’s 
exceptional strength of character.  Then on page 8, you will see he describes Dr Southall: 
  
 

“a man of the highest integrity, honesty and ability.  His clinical skills are of 
the highest order are as his communication skills with patients”.   

 
Then he goes on to comment about what he has done with the charity, his international 
work, what he has done in Pakistan.   
 
MR TYSON:  She is falling into the Cohen error here.  This is a matter, in my respectful 
submission, if we get to the next stage.   
 
MISS O’ROURKE:  Sir, with respect, it is not.  It goes to the question of impairment, has 
he remediated any conduct, is it remedial and is it unlikely to recur?  Is he, therefore, 
somebody who is taking himself forward and learning in the practice of his medicine.  
Sir, I say it is in fact relevant.  He says he was advised by Mr Haywood, he could 
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comment on the misconduct in question and his behaviour since the last review, and his 
behaviour since the last review is relevant to fitness to practise.  Is his fitness to practise 
impaired; is his judgment bad, as it was said to be bad in 2004, or how is his judgment?  
It is not character evidence.  It goes to his conduct as a doctor.  Is he fit to practise?  He 
goes forward and deals with that.   
 
Sir, I leave it to you.  You are an experienced Panel.  You know what you can rely on and 
not rely on.  He deals with standard of his conduct and he deals with, for example, on 
page 10, a case that he has been involved in of a mother trying to kill her child and 
therefore that gives you some context again of the seriousness and how quickly you need 
to act.   
 
You have also got something from Pat Chipping on 12 to 14 which is written this year, 
dealing with how he has cooperated with matters and how he has worked to a high 
standard.  Again, that goes to the question of remediable and remediated and question of 
judgment.   
 
You have got something on page 15 to 16 from Simon Parke, again, talking about his 
more recent material and what he has been doing.  Sir, I say it is admissible at this stage, 
otherwise why did the GMC go seek it?  This is their evidence, not ours.   
 
MR TYSON:  Again, it was names that were provided by your solicitors for us to 
approach.   
 
MISS O’ROURKE:  It was the GMC’s request that he provides for the purpose of this 
hearing the first stage of which is impairment, and you do not get to a second stage unless 
it happens.  The GMC put it in its bundle C3 and it put it before you at the outset --- 
 
MR TYSON:  Acting fairly, but we asked him what his referees were, and those are the 
answers.   
 
MISS O’ROURKE:  Sir, it is the GMC evidence.  It is in bundle C3.  It was agreed 
evidence.  It went before you and it went before you at this stage, not at the next stage.  
You will make of it what you will.   
 
The next point in terms of document D9.  Indeed, Mr Tyson, criticising Dr Southall’s 
report, there was no anticipation of going to court.  Mr Tyson made a lot in a number of 
flurry submissions about he would know this was a case going to court, the expert 
evidence and the way in which it was drafted.  There was no anticipation he was going to 
court.  D9 makes it absolutely clear.  Tim David was going to be expert, you are going to 
feed an agenda in and he is going to decide what to include in your report.   
 
The next point I make it this - you have got to look, as Dr Williams effectively said, and 
if I can summarise it, what Dr Southall was doing here went to the benefits of the child, 
not any unintended hurt caused to a parent.  That cannot be his focus as a consultant 
paediatrician.   
 
Reference was made by Mr Tyson and he claimed it was the most important paragraph in 
the Meadow judgment, paragraph 98, where the Court of Appeal said in the absence of 
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her husband - sorry, her husband was in the house at the time of the second death.  I had 
understood that was not in dispute.  Mr Clark was present.  It has never been proven 
whether he was in the house at the time or shortly before the death of the first child 
because the alibi has never been checked.   
 
The transcript of the Meadow case is not the appropriate one.  If you want to look at what 
the facts are, the transcript of the Court of Appeal in Sally Clark is the appropriate one.  
Paragraph 98 means nothing.  Auld LJ was summing up very quickly a brief background 
before he got on to the crux of the case.   
 
The next point is this - much was made by Mr Tyson that David Southall should not be 
undertaking child protection work.  When he phoned the authorities, he was not.  At the 
best, it was potential child protection work, but in fact, all he was was an informant.  He 
never took on any such work and he took no such payment.  Therefore, I invite you to 
reread C10 and see what it was that in fact he was doing and what he understood he was 
doing.  As I say, sir, I will not repeat my submissions.   
 
The next point I think I have made, that he has made reference to Collins J and he has 
invited you to read certain paragraphs of his judgment.  I cannot possibly see the 
relevance to you today in 2008.  Collins never heard David Southall and you have.   
 
Next, my learned friend took you to D5/74G, when he was questioning Dr Southall in this 
case and talked about what information he had when he saw the police.  You know that 
after he saw the police officer he had discussions with Tim David, he had discussions 
with the social worker, he was present at the strategy meeting, he had dealings, so, really, 
my learned friend’s point is a very poorly taken point.   
 
Essentially the charges that the PCC were considering and you are looking at relate to 
C10 and the key documents, therefore, are C10 and D9.  My learned friend said C10 
included a witness declaration.  Well, I must be going blind, because I cannot see it.  
There is no witness expert declaration.  There is no list of what he read.  There is no 
expert witness declaration within either the CPR or anything else.  All there is at the end 
is, “I confirm the contents are true” and I am happy for a court to see it.  That is not an 
expert witness declaration.   
 
The various points my learned friend made must again be rethoughts because he did not 
cross-examine Dr Southall on them.  In particular, these points about what happened, 
what was true or not true.  Indeed, sir, you invited him to put to him and he could not give 
any examples other than the petechial haemorrhage.   
 
Can I say in respect of those, Dr Southall did in fact answer it.  You can look again at his 
evidence.  He told you and Mr Tyson, in no uncertain terms, that he had talked to Green 
and to Meadow and that he had that information from them.  As Dr Mok told you, you are 
entitled to rely on colleagues, particularly pathologists.   
 
A suggestion he did not know that they were resuscitating a stiff baby - the evidence was 
all out there in the programme how long it took to summon help and to rush down the 
motorway to the hospital.  Any paediatrician would know you would be resuscitating a 
stiff baby in those circumstances, and he did know it.   
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Question of fresh flood.  He in fact answered it.  It was a question put in evidence.  You 
will find it in his evidence that he knew it because Professor Mike Green had told him.   
 
The breathing monitor was actually dealt with on the TV programme.  Much was made of 
the fact that the second child had a breathing monitor.   
 
Tim David.  He has read you about Tim David, that he was subpoenaed.  Tim David, as 
I said, was a defence witness in that trial.  That trial was back in 1999/2000, before this 
TV programme and before the misconduct in this case, and much more particularly before 
the PCC Panel hearing, so Tim David came here to give expert evidence and factual 
evidence in circumstances where he had been a defence witness in the Sally Clark case.  
That is the point I was making.  Otherwise, as I said in response to Mr Tyson, Tim David 
is in fact irrelevant to your consideration in 2008.  Had he come here and expressed the 
view this was deplorable conduct, then he might have been relevant, but I would have had 
some fun cross-examining him on that and whether he stood alone.   
 
Mr Tyson then said, when judging Dr Southall’s evidence:  you have got to look at what 
I said at the opening of the case, that you are not bound by the findings of fact and then 
somehow or other whether this was some sort of cynical attempt to curry favour or to 
allow David Southall to express some remorse.   
 
As I have made clear, you are not going to go behind them.  I accepted that from day 1 or 
day 2.  As I said a few minutes ago, if somehow or other this case ends up on appeal or a 
jury review, I will not be bound by that concession.   
 
I do maintain my position on the question of serious professional misconduct and 
sanction.  Under Rule 22, you were not bound - in fact, you were expressly told you have 
to find your own finding of impairment and it is only if you make such a finding that you 
would then go on to sanction.  The sanction imposed by the previous Panel is irrelevant if 
unless and until you get to the next stage.  My challenge is to the PCC findings of fact 
have not evaporated and I would not want Mr Tyson, Field Fisher Waterhouse, the GMC 
or the general public to think that they have.   
 
I took you through C10 on the last occasion.  I am not going to waste your time doing it 
again.  I expressed wonderment and surprise as to why the Panel made the findings that 
they did.  I do not resile from that.  I am not going to take you through it again.  I have 
taken you through pages 6 to 8 where they made findings of serious professional 
misconduct.  I made it clear I thought they got it wrong on that.  For the avoidance of any 
doubt for press, public or anybody else, we do think the Panel got it wrong in 2004.  It 
was not appealed.  We think they misread C10.  We think they misunderstood D9 and 
they misunderstood his role, but you are entitled to judge against findings of fact made, 
whether they are sufficiently serious in 2008 to affect impairment.  Sir, my submission to 
you, you cannot get any more close to it.  Those are my submissions, unless there is 
anything I have omitted and you would like clarified.   
 
THE CHAIRMAN:  Thank you Miss O’Rourke.  Mr Tyson?   
 
MR TYSON:  One error of fact and one error of law.  I am certainly entitled to put the 
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error of law to you.  My learned friend said - and it is a very minor bit - that Mr Clark 
could have sued for defamation.  He could not have sued for defamation because the 
circumstances in which Dr Southall had his views were covered by absolute privilege 
because it was within an anticipated or indeed actual court proceedings, so he would be 
covered.  X v Bedfordsire, and the like, shows that absolute privilege.   
 
As a matter of fact, my learned friend said there was no anticipation that the medical 
report would go to the court.  There is evidence to the contrary on the record in the 
transcript that Dr Southall anticipated the report of itself would go to the court.  That is in 
the last hearing at D6/12C.   
 
MISS O’ROURKE:  Sir, if I can respond to that?  The answer of that is no, he did not 
have available to him the letter of instruction.  Indeed, I think I made it clear in my 
submissions on the last occasion that that was not something accepted and it was not put 
to him this time around, and I was making it clear that when he now looked back on it, 
that is not the situation.  He in fact reminded himself of the letter of instruction.   
 
The contents of the report itself also show that.  You know that it was prepared and sent 
for the purpose of a meeting.  At the time contemporaneously in 2000, he could not have 
thought that.  It may well be in 2004 in the context of the hearing when cross-examined 
he could not remember any more.  At the time of 2000, given the closeness in proximity 
of the instruction letter, his reply and the meeting with Tim David, he could not have 
thought that.  It was very clear to him that Tim David was the expert and he was feeding 
in an agenda.   
 
THE CHAIRMAN:  Thank you, both.  Legal Assessor, what advice do you have for the 
Panel?   
 
THE LEGAL ASSESSOR:  I will be repeating some things that have been said by 
counsel, and I do this because it is important that I give you independent advice.   
 
Dr Southall has been found guilty of serious professional misconduct.  His case is today 
to be decided under your current rules introduced in 2004, therefore, under Rule 22(f).  
You first have to determine whether Dr Southall’s fitness to practise is impaired today or 
whether he has failed to comply with any of the conditions imposed by the previous 
Panel.  No evidence has been adduced that there has been non-compliance, so I advise 
you that you can determine that easily and shortly.  However, you do have to consider 
whether Dr Southall’s fitness to practise is impaired today.   
 
There is no statutory definition of what fitness to practise means, but there is now some 
judicial guidance which I shall come to later.  I would advise you that fitness to practise 
means not only a capacity or ability to practise in the sense of having the requisite 
knowledge, experience and technical skill, but also suitability to practise by reference to 
the health, character and conduct of the doctor as demonstrated by the findings made of 
the facts alleged against him.  Thus a doctor’s fitness to practise may be found to be 
impaired, even though that doctor is highly skilled, if he has behaved in such a way that, 
in the judgment of the Panel, his conduct is such as to call into question his suitability to 
provide medical services, either with restrictions or at all.   
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In the case of Harry v GMC, Goldring J stated that:  
 

“In deciding whether there has been misconduct, it was not possible to ignore 
the public interest in the wider sense”.   

 
As has already been referred to, Auld LJ, in the Court of Appeal in the Meadow case, a 
case which was decided under the old rules and serious professional misconduct, gave 
guidance on the meaning of misconduct under the new rules and indicated that, in his 
view, misconduct, in section 35C of the Act, had the same meaning as serious 
professional misconduct.  He also stated that misconduct may include not only 
misconduct by a doctor in his clinical practice, but misconduct in the exercise of his 
medical calling in another context.   
 
Also, in the case of Calhaem v GMC in 2007, a case decided under the new rules, 
Jackson J confirmed despite the recent changes in the statutory regime, the earlier 
authorities are still relevant.  The word “misconduct”, in section 35C(2)(a), in his view, 
does not mean any breach of duty owed by a doctor to his patient.  It connotes a serious 
breach which indicates that the doctor’s fitness to practise is impaired.   
 
Lord Clyde in Roylance v General Medical Council noted that serious professional 
misconduct is not statutorily defined and that it is inappropriate to attempt any exhaustive 
definition. Lord Clyde defined misconduct as follows:   
 

“Misconduct is a word of general effect involving some act or omission which 
falls short of what would be proper in the circumstances.  The standard of 
propriety may often be found by reference to the rules and standards ordinarily 
required to be followed by a medical practitioner in the particular 
circumstances”.   

 
“Serious” has been defined as conduct which would be regarded as deplorable by fellow 
practitioners.  This has been accepted by Collins J in the case of Nandi in 2004 and 
approved by Auld LJ.   
 
The Indicative Sanctions Guidance also gives guidance on the meaning of fitness to 
practise.  At S1-2, paragraph 11, it states, and this is a quote I am sure you are well 
familiar with:   
 

“The GMC’s role in relation to fitness to practise is to consider concerns which 
are so serious as to raise the question whether the doctor concerned should 
continue to practise either with restrictions on registration or at all”.   

 
S1-3, paragraph 13, there is set out the public interest elements in fitness to practise, 
namely the protection of patients, the maintenance of public confidence in the profession 
and the declaring and upholding of proper standards of conduct and behaviour.   
 
In the case of Cohen in 2008, Silber J considered impairment and gave guidance.  He 
noted that impairment must take into account the public interest and that it is highly 
relevant to consider whether the conduct which led to the charge is easily remediable, 
whether it has been remedied and whether or not there is a likelihood that the conduct 
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would be repeated.   
 
I remind you that testimonial evidence is not relevant at this stage.  You are an 
experienced Panel and able to decide which evidence that you have heard is relevant to 
impairment and which should be left to be considered at the sanction stage.   
 
It is for you to apply such standards as you consider appropriate to accept for the 
profession and, in doing so, you may be assisted by the references I have given you.  The 
general tenor of this guidance is that misconduct should only be considered to impair a 
doctor’s fitness to practise if it is regarded by you as being a serious departure from the 
standards expected of a doctor with the status and level of experience of the doctor in 
question.   
 
You should also consider the matter in the light of the facts of the case and I remind you 
that there is no burden of standard of proof on either party in finding impairment.  It is a 
matter for your professional judgment.   
 
At S1-7, paragraph 32, the Indicative Sanctions Guidance states at a review hearing, a 
fitness to practise panel would need to be reassured that the doctor is safe to return to 
practise and fit to resume practice either unrestricted or with conditions or further 
conditions.  You will also need to satisfy yourself the doctor has fully appreciated the 
gravity of the misconduct, has not repeated it and has maintained his skills and 
knowledge so that patients will not be put at risk by the resumption of unrestricted 
practice.   
 
I therefore advise you that in determining whether Dr Southall’s fitness to practise is 
impaired today, you should have regard to the finding of serious professional misconduct 
in August 2004, the submissions of counsel, the evidence given by the expert witnesses, 
as well as Dr Southall’s evidence, and whether you find Dr Southall’s fitness to practise 
is impaired or not is a matter for you to decide, applying your professional judgment to 
the facts of this case and the evidence you have heard.  Thank you.   
 
THE CHAIRMAN:  Thank you very much, Legal Assessor.  Do either counsel have any 
observations to make on that advice proffered?   
 
MISS O’ROURKE:  Sir, just one.  That is, the passage that was read at the end to you, 
saying you would need to be satisfied that he is fit to return to practise and the quotation.  
It is simply to make the point your Legal Assessor has not said, as I have said to you or is 
not confirmed to you that that passage has not been the subject of any judicial approval.  
It does not appear in the rules and does not appear in the Medical Act.  Therefore, it is 
guidance that somebody from within the GMC, and therefore on one side - we know not 
even who and indeed who wrote it.  We do not know whether it had any legal input into it 
and sir I would ask your Legal Assessor to confirm to you it has no statutory force.  It is 
guidance.  The courts have repeatedly over the years expressed views, for example, on 
Home Office guidance and otherwise and have said it is not binding.   
 
THE LEGAL ASSESSOR:  I confirm that there is no statutory authority for this, 
however, I would advise the Panel that it would be an exercise that the Panel would do, 
following the guidance.   
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MISS O’ROURKE:  Save to say that, because when it uses words you need to be satisfied 
or certain that he is fit to return to practise, that does in fact impose a burden on the 
practitioner, and your Legal Assessor has rightly said to you it is burden neutral.  It is a 
matter for judgment and so it does not sit well with the decision of Jackson J in the 
Biswas case.   
 
THE LEGAL ASSESSOR:  I did not say that the Panel had to be certain.  I said it should 
satisfy itself.   
 
MISS O’ROURKE:  With respect, it is not far different if you have got to satisfy 
yourself. Sir, I have made the point.  I will not rehearse again.  I agree with everything 
else the Legal Assessor has said.   
 
THE CHAIRMAN:  Thank you, Miss O’Rourke.  Mr Tyson?   
 
MR TYSON:  No comments.   
 
THE CHAIRMAN:  It is ten-past four.  As I think everybody is now aware, the power is 
going down at five, and we are required to leave at that time.  We shall certainly begin 
our exercise in camera.  I see, in the circumstances, no reason whatsoever for parties to 
remain today.  We will recommence tomorrow morning, electricians willing, at 9.30.  
Whilst, again, there clearly will be no need for the parties to be present at that time, there 
is always the possibility that whilst in camera discussions, we run into difficulty and 
require legal advice, in which case, we need to be able to contact the parties.  If you 
could, as is normal practice, leave telephone numbers or contact numbers with the Panel 
secretary, so that in the event we do need to call you in early tomorrow, we can do so.  
Otherwise, at this stage, I would say I would not anticipate our being in a position to have 
anything for you much before midday, and that around that time our Panel Secretary will 
contact you on the numbers given to update you as to whereabouts we feel we are.   
 
MR TYSON:  On one matter of housekeeping - we have had transcripts in relation to the 
previous days.  I was wondering if we could be assured that we have transcripts, and we 
are into the transcript roll, as it were - whether we can get transcripts for these two days.  
I am not asking for them overnight, but in due course. 
 
THE CHAIRMAN:  Mr Tyson, if you really need to obtain the transcripts, judicious 
words in the right administrative ears will ultimately produce them.  It does appear from 
what our shorthand writer tells us, in the normal course of events, in the event that the 
doctor were to be found not impaired, there would not be a transcript.  If he were found to 
be impaired, there would be.  I do not think we can take it any further today.   
 
MR TYSON:  I merely raise it and I will take it up with other channels.   
 
THE CHAIRMAN:  Thank you, ladies and gentlemen.  Would all strangers, please 
withdraw.   
 

STRANGERS THEN, BY DIRECTION FROM THE CHAIR, WITHDREW 
AND THE PANEL DELIBERATED IN CAMERA 
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(The Panel later adjourned until 9.30 a.m.  

on Sunday, 22 September 2008)  
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(The Panel continued to deliberate in camera) 
 

STRANGERS HAVING BEEN READMITTED 
 

D E T E R M I N A T I O N 
 

THE CHAIRMAN:  Dr Southall, at your hearing before the Professional Conduct 

Committee on 6 August 2004, the Committee found that in November 1999, Sally Clark 

was convicted of the murder of two of her children, Christopher and Harry.  On or about 

27 April 2000, you watched the Dispatches programme about the Sally Clark case, and, 

as a result, contacted the Child Protection Unit of the Staffordshire Police to voice 

concerns about how the abuse of Christopher and Harry Clark had occurred.   

 

On 2 June 2000, you met Detective Inspector Gardner of the Cheshire Constabulary, the 

senior investigating officer into the deaths of Christopher and Harry, and told him that 

you considered that Stephen Clark, Sally Clark’s husband, had deliberately suffocated 

Christopher prior to his eventual death and was implicated in the death of Harry.  You 

raised concerns about Stephen Clark’s access to, and the safety of, the third child, 

Child A.   

 

At that time, you were not connected with the case but made it clear that you were a 

consultant paediatrician with considerable experience of life-threatening child abuse and 

that you were suspended from your duties by your employers, the North Staffordshire 

Hospital NHS Trust.   

 

You relied on the contents of the television programme, Dispatches, as the principal 

factual source for your concerns and you presented as fact a theory about the case, 

underpinned by your own research.  The PCC found your actions in doing so were 
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precipitate and irresponsible.   

 

On 30 August 2000, you produced a report at the request of Forshaws Solicitors, 

representing Child A.  At the time, you did not have any access to the case papers, 

medical records, laboratory investigations, post-mortem records, medical reports or 

X-rays.  You had not interviewed either Stephen or Sally Clark.  Your report concluded 

that it was extremely likely, if not certain, that Stephen Clark had suffocated Christopher, 

and you remained convinced that Child A was unsafe in the hands of Stephen Clark.  

Further, your report implied that Stephen Clark was responsible for the deaths of 

Christopher and Harry Clark.  It contained no caveat to the effect that its conclusions 

were based upon the limited information about the case known to you.  You declined 

such an invitation to place such a caveat on your report, stating that it was likely beyond 

reasonable doubt that Stephen Clark was responsible for the deaths of Christopher and 

Harry Clark.   

 

The PCC found that your actions were individually and or collectively inappropriate, 

irresponsible, misleading and an abuse of your professional position.  The PCC found you 

guilty of serious professional misconduct and determined to impose one condition on 

your registration for a period of three years.  The condition imposed was that you must 

not engage in any aspect of child protection work, either within the NHS (Category I) or 

outside it (Category II).   

 

The Council for the Regulation and Health Care Professionals (CRHP) appealed the 

decision of the PCC and, on 14 April 2005, the High Court allowed the appeal to a 

limited extent.  Collins J ruled that the PCC’s decision to impose conditions on your 
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registration was not unduly lenient.  However, the PCC was unduly lenient in failing to 

direct that a resumed hearing would take place at the end of three years.  In addition, 

Collins J ruled that the condition imposed was not tightly enough drawn to prevent any 

involvement by you in child protection work.  An order, which was agreed between the 

parties, was substituted for the PCC’s original decision.  The principle terms were that the 

PCC’s condition would remain in force from 7 September 2004 for a period of three 

years.  In addition, you were to report any concerns on child protection issues whether 

within or outside the NHS and whether clinical research-based or otherwise to the most 

senior child protection doctor working for your employer/the relevant Primary Care Trust 

as soon as possible.  You were not to take any further steps or have any involvement 

whatsoever in relation to such concerns or initiate any communications with or seek to 

influence in any way that child protection doctor/other person/body in relation to such 

concerns.  You were required every six months to provide the GMC details of any cases 

where you had reported your concerns.  You were also required to inform any employer 

of the existence and terms of the conditions.  It was directed that your case should be 

resumed at the end of the three-year period of conditional registration.   

 

On 23 July 2007, a Fitness to Practise Panel, applying the GMC’s PPC and PCC 

(Procedure) Rules of 1998 resumed and determined that the period of conditional 

registration should be extended for a period of 12 months.  This Panel has 

comprehensively reviewed your case under the GMC Fitness to Practise Rules of 2004.  It 

has recognised that this is a review hearing and not a rehearing of the original case.   

 

The Panel has considered under Rule 22(f) of the Fitness to Practise Rules 2004 whether 

your fitness to practise is impaired by reason of misconduct and whether you have failed 
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to comply with any requirement imposed on you as a condition of registration.  

Mr Tyson, on behalf of the GMC, has stated that you have complied with all of the 

conditions imposed on your registration.  Having received no evidence to the contrary, 

the Panel has determined that you have complied with all of the conditions imposed.   

 

In reaching its decision on impairment, the Panel has considered all the evidence before 

it, including your own evidence.  The Panel has had the benefit of hearing evidence from 

five expert witnesses in the field of child protection called on your behalf.  This was 

Mr David Spicer, the assistant head of legal services with Nottingham Shire County 

Council; Dr Paul Davis, a consultant paediatrician; Dr Leonard Williams, a consultant 

paediatrician; Dr Jacqueline Mok, a consultant paediatrician; and Dr Margaret Crawford, 

a consultant paediatrician.   

 

The Panel has also taken into account the submissions made by Mr Tyson and those made 

by Miss O’Rourke on your behalf.   

 

Mr Tyson submitted that the seriousness of your conduct has not changed since 2004, and 

that the Panel should take this into account when considering impairment.  At the end of 

his submissions, however, he stated that the GMC is neutral on the issue of impairment 

and reminded the Panel that this decision is entirely a matter for the Panel exercising its 

own professional judgment.   

 

Miss O’Rourke submitted that your fitness to practise is not impaired, that eight years 

have elapsed since the events in question occurred and four years since the findings of the 

PCC, and the developments in paediatric practice since that time have changed 
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perceptions of the seriousness of your actions in 2000.   

 

The Panel has heard that, since the last review, you have resigned from your NHS locum 

consultant paediatrician post.  You have continued to undertake some teaching in the field 

of child protection.  You are now the Honorary Medical Director of Child Health 

Advocacy International, where you work full time.  Half of your time is spent in this 

country and half the time in other countries such as Pakistan, The Gambia and Zambia.  

Your work includes writing programmes and developing aid programmes for maternity, 

neonatal and child emergencies, and you are an advanced life support group instructor in 

paediatrics.  You told the Panel in future you hope to work in a supernumerary capacity 

doing maternity work in an NHS hospital to learn skills to help with your international 

work.   

 

The Panel has considered the GMC’s Indicative Sanctions Guidance of April 2005, in 

particular, in section 1, paragraph 11, it states:  

“Neither the Act nor the Rules define what is meant by impaired fitness to 
practise but for the reasons explained below, it is clear that GMC’s role in 
relation to fitness to practise is to consider concerns which are so serious as to 
raise the question whether the doctor concerned should continue to practise 
either with restrictions on registration or at all”.   

 

Further at paragraph 32 it states:   

“It is important that no doctor should be allowed to resume unrestricted 
practice following a period of conditional registration or suspension unless the 
Panel can be certain that he or she is safe to do so.  ...in all cases where 
conditions have been imposed the panel will need to be reassured that the 
doctor is fit to resume practice either unrestricted or with conditions or further 
conditions.  The panel would also need to satisfy itself that the doctor has fully 
appreciated the gravity of the offence, has not reoffended and has maintained 
his or her skills and knowledge and that patients will not be placed at risk by 
resumption of practice or by the imposition of conditional registration”.   
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The Panel has also considered the case of Cohen v GMC in 2008 in which Silber J stated:  

“It must be highly relevant in determining if a doctor’s fitness to practise is 
impaired that, first, his or her conduct which led to the charge is easily 
remediable; second, that it has been remedied; and, third, that it is highly 
unlikely to be repeated”.   

 

The Panel endorsed the statement of the PCC in 2004 that there is a duty of care to raise 

child protection concerns in order to ensure the protection of children.  In the context of 

2008, this duty has been strengthened, as Mr Spicer stated, referring to the case of JD, the 

current opinion of the Law Lords is:  

“...paediatricians and other professionals should not be inhibited from 
expressing their opinions and putting forward information by some fear that 
they are going to suffer some complaint by an aggrieved parent”.   

 

The current GMC guidance, 0-18 years: guidance for all doctors (2007), addressed this 

issue, and states: 

“You will be able to justify raising a concern, even if it turns out to be 
groundless, if you have done so honestly, promptly, on the basis of reasonable 
belief and through the appropriate channels.  Your first concern must be the 
safety of children and young people.  ...you must be able to justify a decision 
not to share such a concern”.   

 

The PCC in 2004 were critical of you for not interviewing Mr and Mrs Clark before 

submitting your report.  They had heard the view of Professor Tim David that it was 

important to do so.  This Panel has heard from four consultant paediatricians who say that 

this is not current practice.  Dr Mok stated:  

“I see it as normal practice that you do not interview parents”.   
 
Dr Crawford stated:  

 
“It would be extremely rare to interview the parents where there are child 
protection concerns.  ...it is just not something that is done and indeed do I 
believe should be done.  ...it is for the investigation authorities, that is the 
police and social services, to do the interviews”.   
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The Panel, therefore, accepts that your actions in this regard should not now be criticised. 

  

 

The Panel found your evidence to be clear, cogent and reliable.  You have acknowledged 

that you should have contacted your employer to inform her of your intentions and in 

future you would also speak to colleagues before reporting your concerns.   

 

The Panel has accepted your evidence that whilst you were entitled to express your 

concerns and report your views, the language you used was “inappropriate”, 

“injudicious” and “too strong”; that you were wrong to present your report in the format 

you did; that you were wrong to use phrases such as “almost certain” and “beyond 

reasonable doubt”; that you should have made clear the information on which your report 

was based; and should have indicated your lack of access to certain information.  The 

Panel has noted your recognition that use of injudicious language can damage the 

message a paediatrician is trying to put across and your concern and regret that this is 

what happened in this case.  You have also told the Panel that you went further than you 

should have in reporting your concerns.  You stated that, in similar circumstances, you 

would now raise your concerns and stop at that.   

 

You have made various other expressions of regret, but have not resiled from your view 

that the events in the hotel room could have indicated non-accidental injury.  The expert 

witnesses before this Panel have shared that view.  Dr Williams stated:  

“I would have thought very, very strongly that this must be looked into very 
carefully indeed”.   

 

You have acknowledged that you have learned a lot from these proceedings and that it 
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will impact on all the work you do.  You have expressed regret for the impact the PCC 

findings have had on the profession, and remorse that your actions have contributed to the 

fear that now exists among paediatricians involved in child protection work.  The Panel 

considers that you have demonstrated considerable insight into your previous failings.   

 

The Panel is mindful that four years have elapsed since the PCC hearing in July 2004 and 

that eight years have passed since the events occurred.  The Panel has determined that 

although the PCC considered your actions serious in 2004, the Panel today, in the light of 

the evidence given to it by eminent paediatricians and your expressions of regret and 

remorse, considers that a finding of impairment is not justified.   

 

The Panel is satisfied that you have kept up to date in the field of child protection.   

 

The Panel has determined that your fitness to practise is not impaired.   

 

The present conditions on your registration will expire on 16 December 2008.  In the light 

of the Panel’s findings and the submissions made by both counsel before the hearing 

adjourned in August, the Panel has determined to revoke the conditions currently 

imposed on your registration with immediate effect. 

 

That concludes this case.  Miss O’Rourke, Mr Tyson, thank you very much indeed for 
your assistance.  

 

------------------------ 
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