From: Matthew McCoig-Lees (0161 923 6579)
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Subject: RE: Freedom of Information request - Dr Arowojolu (4467036) erased because of sexually motivated
conduct - rehearings
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Attachments: Record of Determination.docm

Dear J Roberts

| write further to previous correspondence with a response under the Freedom of Information
Act 2000. | apologise for the delay in responding to you.

| will address your questions in the order in which they were made, addressing the second two
together.

1. Please provide a copy of the initial hearing.
See attached.

2. Foreach of the past three years, please provide the number of MPT decisions appealed to the
High Court. Break down the figures to show who brought the appeals.

3. For each of the past three years, please provide the number of MPT decisions appealed to the
High Court which resulted in the GMC initiating fresh MPT proceedings. Break down the figures to
show the outcome of the fresh proceedings.

Firstly, | should explain that some of this data is that which we provide to the Professional
Standards Agency. The definition of ‘year’ follows their reporting year (Apr-Mar) rather than
calendar years. | hope this is acceptable. It relates to the number of appeals which were
concluded in each period.

I should also explain that when a matter comes before a judge, if they uphold the appeal against
the MPTS decision, they have the option of either remitting the decision back to the MPTS or
making their own decision. Therefore, it’s important to understand that the number of cases
remitted back to the MPTS represents only part of the appeals upheld.

The GMC can also agree to a rehearing following a doctor appeal without a decision by a judge
and the data below for remitted cases includes these matters.

Below is the number of appeals instigated on behalf of doctors which concluded 1 April 2017-31
March 2020, split by reporting year with the outcomes of remitted hearings where they have
been held.

Date Number of S40 Number of Outcomes of
Doctor Appeals cases remitted Remitted MPTS
concluded in period | to MPTS Hearings

1 April 2017-31 March 2018 25 1 No Impairment

1 April 2018-31 March 2019 20 1 Suspension
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Dates: 01/04/2019 - 10/04/2019

		and 22/07/2019 – 25/07/2019



Medical Practitioner’s name:

		



[bookmark: _GoBack]Dr Olakunle AROWOJOLU 



		GMC reference number:

		4467036



		Primary medical qualification: 	

		MB BS 1982 University of Ibadan



		Type of case

		Outcome on impairment



		[bookmark: TypeNew1]New - Misconduct
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Summary of outcome

		[bookmark: Sanction]Erasure



		[bookmark: ReviewHearing]



		[bookmark: ImmediateOrder]Immediate order imposed





Tribunal:

		Legally Qualified Chair	

		Mr Piers Doggart



		Lay Tribunal Member:

		Mrs Valerie Blessington 



		Medical Tribunal Member:

		Dr Nigel Langford



		

		



		Tribunal Clerk:

		Ms Zaheda Razvi



		

		





Attendance and Representation:

		Medical Practitioner:

		Present and represented



		Medical Practitioner’s Representative:

		Mr Daniel Janner QC, instructed by Hempsons Solicitors



		GMC Representative:

		Ms Chloe Fordham, Counsel, instructed by GMC Legal









Attendance of Press / Public

[bookmark: Exclusion]In accordance with Rule 41 of the General Medical Council (Fitness to Practise) Rules 2004 the hearing was held in public.



Overarching Objective 



Throughout the decision making process the tribunal has borne in mind the statutory overarching objective as set out in s1 Medical Act 1983 (the 1983 Act) to protect, promote and maintain the health, safety and well-being of the public, to promote and maintain public confidence in the medical profession, and to promote and maintain proper professional standards and conduct for members of that profession.



Determination on Facts - 10/04/2019 

Background



1.	Dr Arowojolu qualified in Nigeria as a doctor in 1982 and after completing his training worked as a Consultant in Obstetrics and Gynaecology between 1993 and 1995. Dr Arowojolu moved to the UK in 1995 to undertake further specialist training towards obtaining Membership of the Royal College of Obstetricians and Gynaecologists (MRCOG) which he obtained in 1999. Dr Arowojolu then decided to gain experience to become a GP and undertook rotations in different specialities before commencing a post as a GP Registrar in 2003. After working as a GP locum at the Kelvedon and Feering Health Centre (‘the Practice’), Dr Arowojolu became a GP Partner in 2012. He worked at Primecare in 2005 as an out of hours GP up to and including 22 July 2013.     



2.	The allegation that has led to Dr Arowojolu’s hearing arises from an alleged incident at the end of Dr Arowojolu’s night shift at Primecare on 22 July 2013.



The Outcome of Applications Made during the Facts Stage



3.	On day 4, the Tribunal granted an application, made by Ms Chloe Fordham, Counsel on behalf of the GMC, to amend paragraph 3c of the allegation. Mr Janner QC, representing Dr Arowojolu, did not oppose the application. The Tribunal noted the reasons for Ms Fordham’s application; that it reflected the evidence given before it, and it was satisfied that the amendment could be made without injustice to either party. As such, in accordance with Rule 17(6) of the General Medical Council (Fitness to Practise) Rules Order of Council 2004, the Tribunal granted the application.



The Allegation and the Doctor’s Response



4.	The Allegation made against Dr Arowojolu is as follows:



That being registered under the Medical Act 1983 (as amended):



1. On 22 July 2013, you: 

a. asked Ms A to show you her stomach in the reception area of the North Chelmsford NHS Healthcare Centre; To be determined

b. performed an intimate examination (‘the First Part of the Examination’) on Ms A; To be determined

c. failed to offer a chaperone prior to, or any time during, the First Part of the Examination. Admitted and Found Proved

2. The First Part of the Examination was inappropriate in that Ms A was: 

a. a work colleague; To be determined

b. suffering from a non-emergent problem. To be determined

3. During the First Part of the Examination, you: 

a. lifted Ms A’s top and exposed her stomach; To be determined

b. placed your left hand on Ms A’s lower back and your right hand on her stomach and made her do sit ups assisted in manoeuvring her up and down a number of times in a sit up motion; Admitted and Found Proved (as amended)

c. asked Ms A ‘can I just put my hand here?’ or words to that effect; Admitted and Found Proved

d. placed your right hand under Ms A’s trousers and knickers, touching her pubic bone; To be determined

e. applied pressure to Ms A’s pubic bone with the palm of your right hand; To be determined

f. moved your left hand lower down Ms A’s back; To be determined

g. touched Ms A’s clitoris with the middle finger of your right hand; To be determined

h. placed the two fingers either side of your middle finger of your right hand on either side of Ms A’s clitoris; To be determined

i. continued to move Ms A into a sit-up position and place your finger on her clitoris after she repeatedly said ‘no I want to get up now, I want to stop now,’ or words to that effect. To be determined

4. After the First Part of the Examination, you said to Ms A to ‘lay back down, I will show you how to do an exercise that will help,’ or words to that effect. To be determined

5. You continued an intimate examination on Ms A (‘the Second Part of the Examination’) in which you: 

a. placed your left hand on Ms A’s lower back and your right hand underneath her knickers; To be determined

b. pushed the palm of your right hand against her pubic bone; To be determined

c. rested the three middle fingers of your right hand on her clitoris and labia; To be determined

d. rubbed Ms A’s clitoris and labia with your right hand; To be determined

e. moved your left hand from Ms A’s lower back to her left breast and stroked it; To be determined

f. said ‘yes, it’s nice,’ or words to that effect; To be determined

g. stopped the Second Part of the Examination only after Ms A has asked you to repeatedly. To be determined

6. You failed to make a record of the: 

a. First Part of the Examination; Admitted and Found Proved

b. Second Part of the Examination. To be determined

7. Your conduct as detailed at paragraphs 1 – 5 above was sexually motivated. To be determined

The Admitted Facts



5.	On 1 April 2019, Dr Arowojolu, through his Counsel Mr Janner, admitted paragraphs 1c, 3c and 6a of the Allegation, as set out above, in accordance with Rule 17(2)(d) of the Rules. On 4 April 2019, following the amendment of the allegation, a further admission to paragraph 3b was made. In accordance with Rule 17(2)(e) of the Rules, the Tribunal has therefore announced paragraphs 1c, 3b, 3c and 6a of the Allegation admitted and found proved.



The Facts to be Determined



6.	In light of Dr Arowojolu’s response to the Allegation made against him, the Tribunal is required to determine whether Dr Arowojolu’s actions, as set out in the remaining part of the Allegation, are proved, and if so, whether elements of his conduct were sexually motivated.

    

Witness Evidence



7.	The Tribunal received from the GMC written statements and heard oral evidence from the following witnesses:

 

· Ms A

· Ms A’s husband

· Dr B – GMC Expert witness



8.	The Tribunal was also provided with a transcript of Ms A’s evidence from the criminal trial in 2017, and had sight of CCTV footage of the public areas of the North Chelmsford NHS Healthcare Centre at the time of events in question.



9.	Dr Arowojolu provided his own witness statement dated 26 February 2019 and also gave oral evidence at the hearing. The Tribunal was also provided with a transcript of Dr Arowojolu’s evidence from the criminal trial in 2017.



Documentary Evidence

10.	The Tribunal received, the following statements on behalf of Dr Arowojolu:



· Dr Arowojolu;

· Ms C;

· Ms D;

· Ms E;

· Ms F;

· Expert report of Dr G

· Testimonial references

· Certificates of CPD



11.	The Tribunal heard oral evidence on behalf of Dr Arowojolu from the following witnesses:



·  Dr G – defence expert witness

·  Ms F 

·  Ms C 

·  Ms E 

·  Dr H (Dr Arowoloju’s wife)



Tribunal’s Assessment of the Evidence Received



12.	The Tribunal makes the following observations following its assessment of the witnesses:



	Ms A

The GMC’s case relied primarily on the evidence of Ms A as all of the alleged acts took place when only Ms A and Dr Arowojolu were present in the consultation room. The Tribunal therefore carefully assessed her credibility as a witness.



The Tribunal found Ms A to have been a plausible witness. She did her best to assist the Tribunal. Her evidence was clear and understandable. Her responses were well rehearsed but that is unsurprising given that she had already given evidence three times in criminal trials about these events prior to these proceedings. The Tribunal noted that she was considered in her evidence, she thought about her responses, and used her hands to illustrate parts of it, for example to demonstrate how she lifted her top. There were two instances when she became emotional, but she managed to control her emotions overall. She also became animated when questioned about the money she received from the Criminal Injuries Compensation Board. Overall the Tribunal found Ms A’s evidence to be consistent. 



Ms A’s husband 

The Tribunal found his evidence to be less helpful. It was clear he wanted to support his wife but the Tribunal found aspects of his evidence surprising. An example of this was his assertion that he went to sleep after being told by Ms A that she had been sexually assaulted. His evidence was also inconsistent with that of Ms A in that he makes no mention of there being two parts of the examination as alleged by Ms A. In relation to the phone call made by Ms A to her husband after the alleged assault, the Tribunal notes it would have been very short, around 3 minutes in duration and he said the baby was crying at the time so it is not clear how much detail Ms A managed to tell him during the call. The Tribunal noted that in his statement to the police made a week later there is a detailed account of the call and text exchange with his wife immediately following the episode. This statement was apparently recorded without reference to the text messages, he said in evidence. The Tribunal was sceptical therefore as to whether this statement necessarily recorded an accurate account of their communications on that night.  



Dr Arowojolu

Dr Arowojolu gave his evidence in a calm and measured fashion. He answered all the questions put to him and was not evasive. His evidence was broadly consistent with the pre-prepared statement given to the police on 22 July 2013, the court transcript and his witness statement dated 26 February 2019. Dr Arowojolu attempted to offer an explanation for his actions in his answers. He accepted that the examination took place but maintained his denial of any inappropriate touching.



Expert Witnesses

Dr B on behalf of the GMC – the Tribunal found him to be dogmatic and rigid in his opinion. For example, he could not conceive of any circumstance in which an examination of any part of a work colleague would not be intimate. Rather than assisting the Tribunal by offering a balanced opinion on the issues at hand, Dr B focused more on defending his own beliefs. The Tribunal therefore found his evidence to be of extremely limited assistance.



Dr G on behalf of Dr Arowojolu – the Tribunal found his evidence to be more pragmatic and helpful. He took a more permissive approach to the rules and guidance, and gave real life examples that assisted the Tribunal in understanding the range of circumstances in respect of which his opinion was sought.



Character Witnesses

The Tribunal heard from four character witnesses, Ms F and Ms C (nurses), Ms E (practice manager) and Dr H (Dr Arowoloju’s wife). The Tribunal found them to be straightforward witnesses who all testified to Dr Arowojolu being a good, caring doctor. The nurses also gave evidence that in their experience doctors occasionally asked for chaperones for abdominal examinations, and that on occasion Dr Arowojolu had also done so. 



Submissions

On Behalf of the GMC



13.	Ms Fordham commenced her submissions by acknowledging the evidence that Dr Arowojolu is an upstanding man who is highly thought of. She also acknowledged that he was acquitted in the criminal courts. She invited the Tribunal to conduct the most careful analysis of the evidence but stated that “people do have lapses of judgement and on 22 July 2013 that is exactly what happened with Dr Arowojolu”.  Ms Fordham submitted that although good character is important, his evidence should not be preferred over that of Ms A who is also “an honest and decent person”.  She added that Ms A’s character is an important consideration as efforts have been made to undermine her credibility by reference to previous allegations of sexual abuse made against a family member. She invited the Tribunal to consider the need to establish as a fact that those previous allegations were untrue, before finding that there may be a propensity for Ms A to make false allegations. 



14.	Ms Fordham submitted that there is a wealth of evidence supporting Ms A’s account:



· The speed with which she reported the incident supports the veracity of her account; 

· The consistency of the account given to her husband, the district nurse, to Primecare, to the Police and to this Tribunal;

· Her demeanour – she was clearly upset immediately after the doctor left; this was apparent from the call to her husband at 1:02am – he said he “had never heard her in that state before”, and from the call with the driver at 01:05am. 



15.	Ms Fordham invited the Tribunal to consider:



· The circumstances and the respective roles and position of both Dr Arowojolu and Ms A. 

· The lack of motivation for Ms A to lie and the fact that her giving evidence at these proceedings gave her no financial incentive.

· The CCTV footage – the way Dr Arowojolu looks through the window before he goes to the reception area and suggests it was simply to check if anyone was around

· The time spent in the consultation room – 9 and a half minutes which is consistent with Ms A’s account and not consistent with Dr Arowojolu’s account

· Dr Arowojolu’s telephone call to Ms A at 1:08am after he had left – there was no need for him to make this call but he tried twice. On his account he had already advised her four times to do sit ups, therefore this was not a call to reiterate that advice, it was him attempting to cover his tracks.



16.	Ms Fordham submitted that there was no need or urgency for the examination conducted by Dr Arowojolu and that he had already told Ms A that it was sit ups that were required. She submitted that once he had demonstrated one sit up there was no need for his hand to remain on her abdomen. She reminded the Tribunal that Dr Arowojolu’s own witnesses had said he had asked them to come in to chaperone other abdominal examinations so why did he not ask for one during this examination? She submitted that there was no legitimate reason for touching Ms A in the vaginal area and that if the Tribunal finds that he did, there can be no other reason than it being sexual motivation.



Submissions on Behalf of the Practitioner



17.	Mr Janner, on behalf of Dr Arowojolu urged the Tribunal to concentrate on the evidence and not to adopt the broad “#Me Too” approach. He submitted that the Tribunal needs to tread carefully as Dr Arowojolu was acquitted unanimously by a jury and this case boils down to one person’s word against another. Mr Janner submitted that this is a case where there is no independent corroborative evidence. He said that the starting point is that this is not a case of a momentary lapse of judgement as on the GMC’s case. He said if it is proved, it is very serious as it involves internal touching, a prolonged sexual assault and ignoring repeated requests to stop. Mr Janner submitted that such an attack would be wholly out of character for Dr Arowojolu and does not compare to the huge amount of evidence that points to him being a decent man whose life has been devoted to the care of his family and to the care of others. Mr Janner submitted that Dr Arowojolu gave “an impromptu examination and out of kindness went that extra mile – he now accepts with hindsight that he would never be as naïve as he clearly was.”



18.	Mr Janner submitted that the GMC’s case is that this was a premeditated attack and that Dr Arowojolu “scouted for her by poking his nose in the shredding room.”  He said furthermore “how was he to know she was going to lift up her top as that which was the trigger to the examination.”  He submitted that if this had been a prolonged attack his DNA would have been found on her – he wasn’t wearing gloves so he would have known that. He submitted that the account given by Dr Arowojolu has been consistent, in contrast to Ms A’s account and made the following points: 



· She gave evidence in court that Dr Arowojolu looked into the office to ensure no one was around, but she now accepts that the CCTV footage does not show this;

· Her evidence that there were two phases of the examination is inconsistent with the account given by her husband; 

· Her evidence is that having been sexually assaulted instead of making an excuse and leaving she lies back down and lets him assault her again does not stack up – Mr Janner submitted that “she is no shrinking violet she can stand up for herself and is bright”;

· Ms A never mentioned before giving evidence in this case that Dr Arowojolu was wearing turquoise cufflinks at the time of the incident – she did so in this hearing in an attempt to embellish her evidence;

· Ms A’s demeanour after the alleged assault – she did not run away or get into her car and drive home;

· Ms A’s motive – there are striking similarities between the allegations she made against a family member and those made against Dr Arowojolu as both were older men, in positions of trust and authority, happily married and accused of similar allegations – Mr Janner submitted that Ms A has a track record of making such allegations, and is a fantasist.



19.	Mr Janner urged the Tribunal to rely on the expert evidence of Dr G, in particular his views that this was not an intimate examination, that there was implied consent, and the examination conducted was appropriate and clinically justified.



The Tribunal’s Approach

 

20.	In reaching its decision on facts, the Tribunal has borne in mind that the burden of proof rests on the GMC and it is for the GMC to prove the Allegation. Dr Arowojolu does not need to prove anything. The standard of proof is that applicable to civil proceedings, namely the balance of probabilities, i.e. whether it is more likely than not that the events occurred.



21.	The Tribunal accepted the advice of the Legally Qualified Chairman in its entirety. He gave the following advice specific to this case:

	

‘First, the Tribunal is aware that there have been criminal proceedings in respect of the allegations the Tribunal are considering. The Tribunal is aware of the course of those from the agreed chronology set out in document C1, and has been provided with materials from those proceedings; for example statements and transcripts of evidence. That material constitutes a part of the evidence that the Tribunal must consider, but the decisions made at various stages of those criminal proceedings do not have any bearing on the determination of fact that this Tribunal have to make. Nor does any decision made by the Criminal Injuries Compensation Board. This Tribunal must decide the questions of fact on the evidence and submissions it has heard, and should not accord weight to decisions made in other hearings which, self-evidently, will have been made on the basis of the evidence relied on before that hearing.



Second, the allegation in this case is one of sexual assault. It is important in cases of this nature that Tribunals considering such allegations are aware of the risk of making unwarranted assumptions. The reason for this is set out in a passage from the 2010 Bench book, repeated in the 2018 edition, and which has been the subject of approval from the Court of Appeal. Although the statement arises in the context of a criminal court considering such allegations, the principle, and the reminder of it, is of equal application in these circumstances: 



“The experience of judges who try sexual offences is that an image of stereotypical behaviour and demeanour by a victim or the perpetrator of a non-consensual offence such as rape held by some members of the public can be misleading and capable of leading to injustice. That experience has been gained by judges, expert in the field, presiding over many such trials during which guilt has been established but in which the behaviour and demeanour of complainants and defendants, both during the incident giving rise to the charge and in evidence, has been widely variable. Judges have, as a result of their experience, in recent years adopted the course of cautioning juries against applying stereotypical images of how an alleged victim or an alleged perpetrator of a sexual offence ought to have behaved at the time, or ought to appear while giving evidence, and to judge the evidence on its intrinsic merits. This is not to invite juries to suspend their own judgement but to approach the evidence without prejudice.” 



By way of illustration of the above, the Tribunal should bear in mind that the existence of previous consistent or inconsistent accounts of events should not be regarded as conclusive as to the reliability of the account now being provided. The previous accounts constitute just one part of the evidence, and the Tribunal must make its findings of fact having considered and weighed all of the evidence before it.



The third matter on which I need to proffer guidance is the approach which should be taken to the evidence before the Tribunal about the historic sexual abuse allegations made by witness A which came to light during the criminal proceedings already referred to. The allegations have not been determined by a Court, but the Tribunal has been provided with evidence about the investigation of them, which led to no further action being taken. Witness A maintained the truth of the allegations in her evidence, whereas the defence assert that they illustrate a propensity on the part of witness A to make false allegations.

	

Rule 34 of the Fitness to Practice Rules provides:

‘34. (1) The Committee or a Tribunal may admit any evidence they consider fair and relevant to the case before them, whether or not such evidence would be admissible in a court of law.’

	

Quite correctly, no objection has been taken to the admission of this evidence and it is right for the Tribunal to consider it as part of the entirety of the evidence it has heard. However, the Tribunal should bear in mind that it does not need to determine the truth or otherwise of the historic allegations. It should simply consider the evidence it has before it about these alongside all of the other evidence in determining the issues of fact that it does need to decide.



The doctor is a man of good character. That is a matter which should be considered in the following way. Good character is not a defence to charges but it is relevant to the Tribunal’s consideration of the case in two ways. First, the doctor has given evidence. His previous good character is a positive feature of the doctor which we should take into account when considering whether we accept what he has told us. Secondly, the fact that the doctor has not offended in the past or been subject to other disciplinary proceedings or referrals may make it less likely that he acted as is now alleged against him.

	

The allegation in paragraph 7 is that the conduct set out in paragraphs 1 to 5 was sexually motivated. The Tribunal will be aware that it is very unusual for there to be direct evidence of motivation. However, the Tribunal may make a finding of sexual motivation by way of inference drawn from primary facts found proved, in this case those arising from events on 22 July 2013 . In considering the issue, this Tribunal should bear in mind that a finding that a clinical examination, or elements of it, was either inappropriate or not clinically indicated would not necessarily lead to the conclusion that it was sexually motivated. …

	

This Tribunal therefore needs to specifically weigh in the balance the good character of the doctor in the terms already advised when considering this allegation. To make a finding that the doctor’s conduct was sexually motivated, the Tribunal needs to be satisfied on the balance of probabilities that sexual motivation is properly inferred from all of the evidence that it has received. 



The Tribunal must proceed on the basis that neither the seriousness of the charges, nor the potential seriousness of the consequences, if the facts are found proved, make any difference to the standard of proof to be applied in determining any of the facts. However, in each instance we should look for cogent evidence to support our findings.’



The Tribunal’s Analysis of the Evidence and Findings

22.	The Tribunal is clear that this is a case in which it has to assess the evidence of Ms A against Dr Arowojolu’s. It has already outlined an assessment of both key witnesses above. 



23.	The agreed facts in this case are that 00:45am on 22 July 2013, Ms A was in the reception area looking at slimming medication on her phone. Dr Arowojolu arrived in reception and she told him what she was looking at. He advised that she didn’t need to lose weight. Ms A said she was unhappy with some excess weight around her abdomen following the birth of her children. Ms A then alleges that Dr Arowojolu asked her to show him and she smoothed her top over her stomach but kept it covered up. Dr Arowojolu then asked Ms A to follow him and they went into consultation room 6; this is recorded on the CCTV. 



24.	In summary, Ms A alleges that the consultation which took place involved Dr Arowojolu asking Ms A to get on to the couch and into a sit-up position. Dr Arowojolu was assisting Ms A in doing a number of sit-ups. He lifted up her top, placed one hand on her back and the other under Ms A’s trousers touching her genitalia. At no point did Dr Arowojolu wear gloves or offer a chaperone. Ms A said that after a period of time she got off the couch, having complained that the sit-ups were hurting her. She said that Dr Arowojolu asked her to get back on to the couch so that he could show her an exercise that would help her. She did so and again alleges that he touched her in a similar manner.



25.	Dr Arowojolu’s version of the consultation differs from that of Ms A, Dr Arowojolu states that he put a paper sheet on the couch and asked Ms A to lie down and demonstrated how she should sit up and examined her doing a sit-up. He states that he ‘looked at her tummy’ and ‘pinched her skin’. Dr Arowojolu adds that he asked Ms A to lower her trousers to ‘hip line’ and lift her top up to her rib cage. He advised her to continue her exercises before she left. Dr Arowojolu admits that he did not offer a chaperone or wear gloves, but advised neither was required given the nature of the examination which took place.



26.	The Tribunal first considered some peripheral matters raised by the evidence:



27.	Was there evidence of premeditation?

The GMC allege that there was premeditation on the part of the doctor. They noted that the CCTV showed him going into an office for a very short period of time, which was consistent with him checking whether anyone was in there. The CCTV also showed the doctor apparently observing Ms A through a glass panel for a short while before joining her in reception at 00:45am. The Tribunal did not consider that these matters established premeditation on the part of the doctor. It heard and accepted his evidence that he was shredding material in the office, and that he intended to do so on his way out of the building. It also noted that he was carrying his bag, which was consistent with an intention to leave the building. Finally there was no evidence that he could have known how the conversation with Ms A would have proceeded before it started. 



28.	Telephone Calls after the alleged incident

The Tribunal has been presented with document C6 – Agreed timings of calls. This sets out the calls made following the alleged incident as follows:



· 01:01 – call from Ms A to Mr A (unanswered)

· 01:02 – call from Mr A to Ms A (answered

· 01:05 – call from driver to Ms A (surgery)

· 01:08 – call from Dr Arowojolu to Ms A (not recorded)

· 01:28 – call from District Nurse to Ms A (surgery)

· Unknown time: call from District Nurse /Ms A to Primecare Duty Manager

· Unknown time: call from District Nurse/Ms A to Essex Police 

· 

29.	Ms A’s evidence was that after the alleged assault she was feeling “really scared and shocked” and that she rang her husband a few minutes later but he did not answer. She said he rang her back and that’s when she told him that she had been touched by the doctor.



30.	Ms A said when the driver called “I was still in shock but still trying to sound professional – he asked if I was alright because my voice broke a bit I was crying.”  The Tribunal noted that the transcript of the call was consistent with this account.



31.	Ms A said that Dr Arowojolu then called (there is no recording of that call). According to Ms A, Dr Arowojolu said “he hoped he hadn’t stressed me out too much and when I was next in and my regular shifts”. 



32.	The Tribunal considers that there must have been another call between Ms A and her husband because in his statement he said she rang me back in a panic, and told him the doctor had rang her to ask her about her shifts. This call would have been made between 01:08 and 01:28 as she mentions that Dr Arowojolu had called her and that she was expecting a call from the District Nurse. Although the Tribunal does not have the transcripts of the calls that Ms A made to her husband, it is in no doubt that she spoke to him twice, and texted him a number of times, and at least implied that something adverse had happened. The next call was from the District Nurse at 01:28 am – Ms A said in her oral evidence “I was upset told her I had been touched – she said she had a duty to report it to her clinical lead.”

 

Dr Arowojolu’s call back to Ms A

33.	The Tribunal heard from Ms A that Dr Arowojolu called at 01:08. She said that she was alarmed by that, but engaged in a short discussion with him as she did not want him to come back to the clinic where she was alone. Dr Arowojolu said the reasons for the call were to check Ms A was ok, and also to reiterate his advice re sit-ups as he felt she was not convinced by the advice he had given to her at the examination. The Tribunal found these reasons to be unconvincing. It is not satisfied with Dr Arowojolu’s explanation for calling back so soon after leaving to repeat the advice he had already given.



34.	In cross-examination Dr Arowojolu was asked why he had called Ms A, only 11 minutes after he had left the building and when it was suggested to him that a reason may have been to have a record of the advice he gave re stomach exercises since he knew the call would be recorded, Dr Arowojolu replied “No that would be foolish of me”. He also said he could not recall saying to Ms A “I hope I’ve not stressed you out too much” but accepted that he may have done so.



Ms A’s previous allegations of sexual abuse made against a family member

35.	The Tribunal received evidence that Ms A had made allegations of sexual abuse against a close family member which was said to have begun when she was aged 11/12 and which were still ongoing when at age 14 she reported the abuse to her dad by way of letter, which the Tribunal has seen, and the matter was then reported to the police. Ms A was interviewed and no further action was taken against the family member who had denied the allegations. Ms A denied making up the abuse allegations or that that she was a fantasist as suggested by Mr Janner. Ms A also categorically denied fabricating the allegations against Dr Arowojolu.



36.	The Tribunal accepts that the allegations were made and that after initial investigation no further official action was taken. However, it did not consider that those bare facts assisted it in determining the truth of the current allegations.

  

Tribunal’s Decisions On The Facts



37.	The Tribunal has considered each disputed paragraph of the Allegation separately and has made the following findings:



38.     Paragraph 1a alleges that on 22 July 2013, Dr Arowojolu asked Ms A to show him her stomach in the reception area of the North Chelmsford NHS Healthcare Centre. Ms A in her statement that she made as part of the criminal proceedings said ‘He said to me "YOU DON'T NEED TO LOSE WEIGHT'. I then said to him "IT'S JUST FOR MY STOMACH AS I REALLY DON'T LIKE IT SINCE HAVING MY CHILDREN." He then said to me "WHERE, LET ME HAVE A LOOK" I stood up and he was to my left hand side.’



39.	In her oral evidence she was asked if she showed her bare stomach to Dr Arowojolu at the reception area, which she denied. She stated that she showed him her tummy under her top by pulling it tight over it, and demonstrated this to the Tribunal. 



40.	Dr Arowojolu in his witness statement said that he saw Ms A staring intently at her phone and that as she appeared to look worried he asked her what she was looking at. He states that she explained she was concerned about her tummy being flabby and having loose skin and so her told her not worry and that she just needed to do abdominal exercises. He states: ‘During this conversation Ms A attempted to show me her abdomen and began to lift her top but I stopped her and asked her to cover herself. I was aware that the reception area, like most of the common areas was covered by CCTV and I did not want her to embarrass herself by showing her stomach on CCTV. … It was because she lifted her top that made me offer to assess her. I would not have offered to do so had she not started to lift her top up to show me her abdomen.’   From the CCTV footage, it was apparent to the Tribunal that the CCTV does not cover this area.



41.	In his oral evidence, Dr Arowojolu added that Ms A “pulled her top up to show me her tummy so I said you don’t need to expose your skin here and told her if you want I can take a look and do a proper assessment so we went into the room.”



42.	   The Tribunal note that neither Ms A nor Dr Arowojolu in their oral evidence said that Ms A was asked to show her stomach. Their accounts differ as to whether Ms A showed her bare stomach or showed it by pulling her top tight across her stomach. Both gave similar accounts about this during the criminal trial although a different account is reported by Ms A to the District Nurse ‘Dr Arowojolu touched my tummy and said your tummy is very flat but I could help you with that …’ Whilst there is some mention of Dr Arowojolu asking to see the tummy in in her earlier statements, Ms A made no mention of it in her oral evidence. Therefore, the Tribunal is not satisfied on the balance of probabilities that Dr Arowojolu did ask Ms A to show him her stomach in the reception area. 



43.	    Accordingly, paragraph 1a is found not proved.  



44.     Paragraph 1b alleges that Dr Arowojolu performed an intimate examination (‘the First Part of the Examination’) on Ms A.



45.	Dr Arowojolu in his witness statement said ‘I did not think at the time that there was any need for a chaperone because I was going to perform an abdominal examination which is not an intimate examination. … I did not wash my hands or put on any disposable gloves, because this was not an intimate examination.’  



46.	The GMC expert witness, Dr B stated in his report: ‘GMC Ethical Guidance for Doctors – Intimate Examinations states that an intimate examination is not only examinations of breasts, genitalia and rectum but "any examination where it is necessary to touch or even be close to a patient" and also to the need to be sensitive to what the patient may think of as intimate. In this case I would consider Dr Arowojolu’s examination of Patient As exposed abdomen as being intimate. As: i. She had already stated that she was not comfortable with her body image and stomach post child birth, “I really don’t like it”. ii. Examining a working colleague at any time, whatever the body area was being examined I would consider intimate due the effect of the working relationship. Especially so when performed in the actual work place of both parties should the doctor involved deem an examination immediately necessary at that time for the colleague.’



47.	In his oral evidence, Dr B stated that it is a fact that Ms A’s abdomen was exposed and in his opinion the abdomen can be considered to be a sensitive area. In his opinion this was an intimate examination and that a chaperone should have been offered especially given Ms A’s body image issues, the fact that she was a work colleague, it was at night and she was on her own.



48.	The defence expert witness, Dr G, in his report and in his oral evidence stated that in his opinion ‘examination of the abdomen with the intention of advising Ms A how to perform sit-ups would not constitute an intimate examination.’ He stated that there are clear guidelines as to what constitutes ‘intimate examination’ and the GMC Guidance has been updated to state that areas other than the obvious ones of breast, genitalia and rectum may be regarded as intimate. Dr G’s opinion is that as nearly all examinations involve touching, this issue has to be considered on a case by case basis. He stated that he disagreed with Dr B’s view that this was an intimate examination by virtue of Ms A’s body image issue and because she was a work colleague.



49.	The Tribunal notes the difference in opinion between the experts in this case. It notes the GMC Guidance on Intimate, Examination and Chaperones 2013, which sets out the areas defined as intimate and also notes that other areas may be considered intimate if the patient regards it as such. In that regard a stomach can be regarded as intimate area, however the context of this situation was that on Ms A’s account she had at least demonstrated her stomach in the reception area and therefore it is unlikely that she considered it to be a particularly intimate area. Further, she laid down on the couch voluntarily and was happy for that area to be examined. There was initial inspection and assessment of the muscle tone of the abdomen. None of the areas that are outlined in the guidance were exposed and therefore the Tribunal did not find that Dr Arowojolu’s inspection of Ms A’s abdomen constituted an intimate examination.



50.	The Tribunal rejects Dr B’s opinion that as Ms A was a colleague and may have had body image issues then that made it an intimate examination by default. Whilst these are two factors which may suggest that an examination could be regarded as intimate, given the particular facts of this case, the Tribunal found that they were not of sufficient significance here to lead to that conclusion. 



51.	Accordingly, paragraph 1b is found not proved.  



52.     Paragraph 2a and 2b alleges that the First Part of the Examination was inappropriate in that Ms A was a work colleague and suffering from a non-emergent problem.



53.	The GMC expert witness, Dr B in his report stated ‘In the light of Patient A’s presenting concerns over her stomach post child birth an examination would be clinically indicted to determine the extent of the problem within a normal general practice appointment. This incident however occurred in a General Practice Out of Hours service and concerned a fellow staff member and colleague for a non-emergent problem. Guidance within GMC Good Medical Practice -16 states “wherever possible, avoid providing medical care to yourself or anyone with whom you have a close personal relationship” and this advice is reinforced by all the medical defence unions advice that treating work colleagues is generally discouraged. In my opinion the majority of Doctors would have spoken to Patient A around her concerns and suggested that she made an appointment to see her own General Practitioner to discuss her problems further. They would not have examined her. Dr Arowojolu has ignored the GMC guidance and proceeded to examine Patient A for a non-emergent problem. As such my view is that Dr Arowojolu’s examination was not clinically indicated at this time.’



54.	In oral evidence Dr B clarified that a non-emergent issue is not time critical and that it does not require immediate treatment. He told the Tribunal that the GMC guidance makes it clear that doctors’ should not examine friends or colleagues and that you should advise them to go to see their own doctor unless they needed urgent treatment. He explained the difficulties that can arise if a doctor does treat friends/ family/ colleagues. Dr B’s opinion was that the problem that Ms A presented with did not have any urgency and that Dr Arowojolu should have advised Ms A to go to see her own GP and his examination of her was not clinically indicated.



55.	Dr Arowojolu in his witness statement said ‘I did not consider it was wrong for me to offer and to undertake a clinical examination of a colleague in this situation.’  In his oral evidence he said that“Ms A did look very worried so that made it an urgent problem”. When asked how that worry manifested itself, he responded “by looking at her.” Dr Arowojolu stated that on reflection he would not examine “but on that day she looked worried and on the occasions I saw her through the glass window she was looking sad her demeanour was different and I wanted to find out why.”



56.	In cross-examination, Dr Arowojolu agreed that there was a difference between urgent and non-urgent problems and accepted that “Ms A’s case was entirely avoidable – I could have walked away but that is not in my nature as she was looking worried and I wanted to help – on reflection in this case if I was to face this situation again I would have dealt with it differently.”



57.	Dr G, defence expert, in his report stated: ‘In my opinion the evidence is that Ms A was concerned about her stomach and Dr Arowojolu offered to help, presumably by assessing the situation and then indicating and explaining a possible remedy to improve the condition by demonstrating how to perform sit-ups. In my opinion this would indicate that a clinical examination was indicated, which was then performed in an unconventional situation. It was not an examination that took place in a conventional doctor patient consultation.  



58.	In his oral evidence, Dr G said that he would not consider the receptionist to have a close personal relationship with the doctor, given that he had only met her 4 or 5 times previously.



59.	The Tribunal has taken account of the GMC Guidance Good Medical Practice (2013 edition) which states at paragraph 16(g):  



‘In providing clinical care you must:



wherever possible, avoid providing medical care to yourself or anyone with whom you have a close personal relationship.’



60.	The Tribunal considers that there was no close personal relationship between Dr Arowojolu and Ms A given that they had only spoken a few times previously. The Tribunal considered all the circumstances in which the examination took place. In particular:



· Ms A was a work colleague of Dr Arowojolu, albeit one that he did not know well; 

· The matter she complained about was not urgent; 

· The examination took place in the early hours of the morning; and 

· Dr Arowojolu and Ms A appeared to be the only people in the clinic and therefore there was no option to have a chaperone present during the examination. 



61.	Considering these matters together, the Tribunal has concluded that it was not appropriate for the doctor to conduct this examination in these circumstances. 



62.	Accordingly, paragraphs 2a and 2b are found proved.  



63.	Paragraph 3a to 3i alleges that during the First Part of the Examination Dr Arowojolu: 



a. lifted Ms A’s top and exposed her stomach; 

b. placed his left hand on Ms A’s lower back and his right hand on her stomach and made her do sit ups; 

c. asked Ms A ‘can I just put my hand here?’ or words to that effect;  

d. placed his right hand under Ms A’s trousers and knickers, touching her pubic bone; 

e. applied pressure to Ms A’s pubic bone with the palm of his right hand; 

f. moved his left hand lower down Ms A’s back; 

g. touched Ms A’s clitoris with the middle finger of his right hand; 

h. placed the two fingers either side of his middle finger of his right hand on either side of Ms A’s clitoris; 

i. continued to move Ms A into a sit-up position and place his finger on her clitoris after she repeatedly said ‘no I want to get up now, I want to stop now,’ or words to that effect.



64.	Ms A first set out her allegation in a statement given to the police on 22 July 2013, the same day of the alleged incident. The Tribunal has been presented with the handwritten and typed statement, in which she states: ‘… I was laying on the couch with the Doctor to my right. He then lifted my top so that my belly was exposed. He then put his left arm underneath the top of my back so as if to support my back. With his right hand he began pressing down on my stomach area. He began pressing down on my stomach with his right hand and pushing my back up with his left arm, like doing sit ups. He then said "CAN I JUST PUT MY HAND HERE?" He placed his hand (RIGHT) under my trousers and my knickers, touching my skin but above my pubic bone: He was pressing down [illegible] and repeatedly. At this point I felt a bit uncomfortable as he was getting a bit low with where his hand was placed on my body. I kept thinking that hopefully he was going to stop as he had felt the whole of my stomach. He wasn't really saying anything at the time apart from "[illegible] YOU NEED TO DO SOME EXERCISE TO TIGHTEN THE MUSCLE". At one of the times where his left arm was pushing my back up his right hand changed position slightly so that it was vertical to my body facing down my body. His fingers were [illegible] inappropriately placed. He was applying pressure to my pubic bone area with his palm and I believe I could feel his middle finger touch my clitoris with the two fingers either side of the middle finger touching either side of the clitoris. The touch with the fingers was light pressure. At this point, I felt scared. I know he knew what he was doing. I turned my body up and said "NO, I WANT TO GET UP NOW'. I went to get up but he was still moving me in the press ups position repeatedly with his left arm. I must have said "NO, I WANT TO GET UP NOW/I WANT TO STOP NOW" about 7-8 times. He did not say anything and just ignored me. He still held his right hand with the palm of it on my pubic bone and his middle finger touching my clitoris and the two fingers either side touching either side of my clitoris. I then said "MY STOMACH IS STARTING TO HURT I NEED TO GET UP NOW". I think he could tell I was panicking from my voice. He then removed his hand from under my knickers and let me up gently. …’



65.	In her oral evidence, Ms A told the Tribunal that she lay down on the couch “he lifted my top up and pressed down on my stomach. His left hand was on my shoulder and with his right hand feeling my stomach while I was doing sit ups – after a few sit ups he said can I put my hand here – his hand had gone under my knicker line touching my pubic bone – he twisted his hand fingers pointing to toes– I didn’t reply as he had already done it – sit up movement continued – the more he was making me sit up the lower his fingers were going lower – his middle finger was on my clitoris – felt like it went on forever –very light pressure on clitoris – the palm of his hand was on my public bone and fingers touching clitoris – I said no I want you to stop now but he didn’t respond – said it quietly at first but got louder as he didn’t stop – so I said my stomach is hurting and that’s when he stopped.”



66.	Dr Arowojolu in his witness statement said he asked Ms A who was wearing a pair of trousers and a jacket and a top to lie down on the couch and to lift her top to expose her abdomen and lower the waist of her trousers slightly which she did. He stated ‘At no point did she remove any item of clothing. I cannot now recall if her underwear was exposed but her trousers were lowered to approximately the level of the top of her pubic hair line, … I did not see any pubic hair at any point. Her top was lifted to just below the bottom of her ribs. Given the level of concern she expressed, I thought it was appropriate to examine her abdomen in this way in order to assess the situation properly to be able to give meaningful advice and reassurance. … By asking her to do sit ups, I was able to test the muscle tone, as opposed to just standing still upright. … I would have asked Ms A's permission to place my hand on her abdomen. I first looked at her abdomen and then using my two hands I lightly pinched the loose abdominal skin between my thumb and forefinger to assess the extent of the laxity or elasticity in the abdominal skin. … I then placed the palm of my right hand on her lower abdomen, with the tips of my fingers above the line of her trousers. My fingers pointing toward her feet and I pressed firmly on her abdominal muscles which are attached to the pubic bone and lower ribs. … Whilst doing this I asked her to sit up to tense her abdominal muscles like a "sit-up”. I continued to press on her abdominal muscles as she sat up to assess the strength of her abdominal muscles. I asked Ms A to complete the first sit up herself. I had asked her to lie flat and without bending  her  knees  try to  lean  forward  but  she  only  sat  up  partially   on  her  first attempt, she  could  not  sit up straight  and  struggled to complete the sit  up. I then placed my left hand behind her back and under her left underarm to support her and move her further forwards so that she was fully sat up. I then assisted her as she did approximately 6 or 7 sit ups and explained that when she did that, it strengthened the abdominal muscles and toned the loose skin. When  Ms A was lying  down  then  my hand  was  just  at  her  shoulder.  When Ms A seemed to become tired, I stopped assisting her with the sit-ups. She was a little breathless but did not complain. I told Ms A that she needed to do these abdominal exercises before she considered any more drastic action such as surgery. My advice was to carry on with the exercises regularly for about 6 weeks and if there was no change then she should see her GP. She said she would try he exercises and we both then left the room. I opened the door for Ms A to go out and followed her out.’



67.	In his oral evidence, Dr Arowojolu said: “I closed the door went to the examination couch area I put some roll paper down and told her I would demonstrate sit-up – she laid down on couch I told her to extend her knee and sit-up – she wasn’t doing it properly so that’s why I went to support her back and did the sit up for her 6-7 times then stopped as she was getting tired – she stood up and said I would appreciate it more from standing position and I said no you need to continue with exercise and if not happy then go to see your own GP – she didn’t sound convinced but said she would carry on with the exercises. He added “we went our separate ways – I went to my car and made a phone call to her to reiterate my advice to her and then drove home.”



68.	The Tribunal notes the variations in the accounts as to how the top was lifted. However, it is admitted that Dr Arowojolu asked Ms A to put his hand on Ms A’s stomach and that he placed his hand on her back and with his right hand on her stomach he assisted in manoeuvring her up and down a number of times in a sit up motion (paragraphs 3b and 3c).



69.	In relation to 3d to 3i the Tribunal only has the conflicting evidence of Ms A and Dr Arowojolu. It considers that there are only three possibilities to explain the conflict; namely that one is lying, or is mistaken, or that Ms A genuinely believes something untoward happened and somehow constructed something in her mind which didn’t happen. In considering the respective accounts, the Tribunal had in mind Dr Arowojolu’s previous good character, the fact he is well respected, and the fact he is said to be always willing to help. It also took account of its established view that this was not a premeditated act.



70.	The Tribunal could find no basis for concluding that Ms A was lying about events. As previously outlined the evidence of the historic allegations do not assist in establishing a tendency on her part to make false allegations. The Tribunal has found no evidence to support the contention that Ms A is a fantasist.  Furthermore, the Tribunal has accepted the evidence of Ms A that she was unaware about the possibility of a financial award from the Criminal Injuries Compensation Board when she first made the allegations. 



71.	Given that there is no basis for rejecting the version of events given by either Dr Arowojolu or Ms A in isolation, the Tribunal considered the other evidence about events immediately surrounding the allegation to see whether this supported or undermined the evidence of either witness.



72.	The Tribunal noted the CCTV footage of Ms A and Dr Arowojolu leaving the consultation room. It did not accept Mr Janner’s description of this showing them “coming out together and chatting”. The Tribunal found that this showed Ms A leaving the room before the doctor, and the doctor seeking to catch up with and talk to her. The Tribunal’s impression was that this supported the contention that something untoward had gone on in the consultation room.  



73.	The Tribunal noted that the agreed timings suggested that Dr Arowojolu and Ms A were in the consultation room together for 9 minutes. Although this was slightly more consistent with the events described as having taken place by Ms A, the Tribunal did not regard this as significant.



74.	The Tribunal did regard as important the evidence that Ms A spoke to both her husband and the driver within ten minutes of leaving the consultation room.  Although the Tribunal was unpersuaded that Mr A could now provide an accurate account of what he was told, it did accept that he was told that something untoward had happened, and that his wife was very upset. These facts are also reflected in the transcript of Ms A’s telephone call to the driver at 01:05am. The immediacy and content of the calls described above significantly undermines any assertion that the allegations were fabricated or reconstructed inappropriately; Ms A made her first phone call four minutes after the end of the alleged incident.



75.	Furthermore, the Tribunal does not accept the reasons the doctor has provided for his calling Ms A at the clinic at 01:08am (and once previously when the call was not answered). The Tribunal concluded that it is implausible that he would have done so simply to re-iterate advice that Ms A should do sit-ups to tone her stomach, or that he did so out of concern that she was alone.  The Tribunal found that this call was more consistent with an awareness on the part of the doctor that something untoward had happened. 



76.	Weighing the above matters, together with the evidence of both parties, the Tribunal has concluded that on the balance of probabilities, Ms A’s account is the more accurate account of events in the consultation. 



77.	Accordingly, paragraphs 3a, 3d to 3i are found proved.  



78.	Paragraph 4 alleges that after the First Part of the Examination, Dr Arowojolu said to Ms A to ‘lay back down, I will show you how to do an exercise that will help,’ or words to that effect. 



79.	Ms A in her police statement said: ‘I was stood facing him at this point in the middle of the room. He then said to me "LAY BACK DOWN, I'LL SHOW YOU HOW TO DO AN EXERCISE THAT WILL HELP''.’



80.	In her oral evidence, Ms A said after the first part of the examination “I felt terrified – I got up and pulled my top down – felt embarrassed – he said I didn’t need weight loss so I said I will continue to do exercises – I didn’t say you have touched me inappropriately as I was embarrassed and felt scared – he asked me to lay back down to show her some exercises that would help – didn’t really know what to do so did lay back down.”  In cross-examination Ms A said she was hesitant when Dr Arowojolu asked her to lie down again and said “in hindsight I could have done something else but I decided to lay back down and the abuse continued.”



81.	Dr Arowojolu in his witness statement said: ‘Ms A then told me that I would not appreciate her flabby stomach whilst lying down. She said she would have to stand up for me to see it hanging down. I said that she had good tone and should continue the exercises and she would see results if she did it for a while. She stood up and then lifted her top again a little bit above her belly button to demonstrate her point. I told her that I had demonstrated that she had good tone but she did not appear convinced. I tried to explain why doing the exercises would be helpful.’ 



82.	In his oral evidence Dr Arowojolu denied asking Ms A to lie back down on the couch a second time.



83.	    The Tribunal has already found that it prefers the evidence of Ms A and therefore accepts her evidence that Dr Arowojolu did ask her to lie back down.



84.	    Accordingly, paragraph 4 is found proved.  



85.	Paragraph 5 alleges that Dr Arowojolu continued an intimate examination on Ms A (‘the Second Part of the Examination’) in which he: 



a. placed his left hand on Ms A’s lower back and his right hand underneath her knickers; 

b. pushed the palm of his right hand against her pubic bone; 

c. rested the three middle fingers of his right hand on her clitoris and labia; 

d. rubbed Ms A’s clitoris and labia with his right hand; 

e. moved his left hand from Ms A’s lower back to her left breast and stroked it; 

f. said ‘yes, it’s nice,’ or words to that effect; 

g. stopped the Second Part of the Examination only after Ms A has asked him to repeatedly. 



86.	Ms A in her police statement said: ‘I then lay back down on the couch. As I lay there, he then placed his left arm behind my back like he did before and with his right hand he placed the whole of his hand underneath my knickers, so that the palm of his hand was pushing down on my pubic bone and his three middle fingers were resting on my clitoris and my lips. His left arm was again supporting me from behind but this time his left hand was gently stroking my left breast. He started to move me in a sit up position which I believe was making his right hand to rub against my clitoris and lips. I would like to add that at no point did his left hand and arm touch any of my skin. He continued to repeat this motion for approximately 2-5 minutes. It felt like ages but I understand that it could have been a lot shorter time period than I have stated. I was scared shitless and frozen with fear. I was panicking and didn't know what to do. I then said "NO, I WANT YOU TO STOP, I DON'T WANT THIS". I repeated this about 2-3 times and he then stopped. He was smiling. When he was touching me he was looking down at where his hand was. I then got up from the couch and pulled my top back down. He then patted me on my stomach as I was standing up and said "JUST DO THOSE EXERCISES". I forgot to mention that whilst his hand was on my pubic bone and his fingers were touching my clitoris and lips he said something along the lines of "YES, THAT'S NICE" but I think that he was trying to make out that he was referring to my stomach…’



87.	In her oral evidence Ms A said “he put his left arm around my back and his hand touched my breast – it was purposeful – his right hand went straight under my trousers and knickers – finger on clitoris and other two fingers at either side on my lips – the sit up manoeuvre continued for another couple of minutes – at one point he pulled me in closer – I said I want to stop that didn’t work so I used what I said before that it hurts then he stopped. He was wearing a shirt had turquoise cufflinks – his demeanour was calm, smiling – at one point he said that’s nice during second part of examination.”



88.	Ms A said she got up, opened the door as it wasn’t locked and that she told Dr Arowojolu that she would continue to do sit-ups. She said he was walking out behind her and that she walked quite quickly and had no other conversation with him. She told the Tribunal that he walked through reception and left the building.



89.	Ms A’s husband in was asked in cross-examination why there was no mention of there being two phases of the examination to which he responded that he may have missed some of the detail.



90.	Dr Arowojolu in his witness statement denied there being a second examination. He stated ‘She did not sit back on the couch once she had stood up. There was no second examination.’  He maintained this position in his oral evidence before the Tribunal.



91.	   As stated in finding paragraphs 3 and 4 proved, the Tribunal preferred the evidence of Ms A and believed her account that Dr Arowojolu did conduct a second examination in the manner described by her. 



92.	Accordingly, paragraphs 5a to 5g are found proved.  



93.	Paragraph 6 alleges that Dr Arowojolu failed to make a record of the: 



a. First Part of the Examination; Admitted and Found Proved

b. Second Part of the Examination. 



94.	The Tribunal notes that Dr Arowojolu has already admitted to his failure in not making a record of the first part of the examination. He denied there being a second part to the examination and thereby denied there being a necessity to record it.



95.	The Tribunal has found (paragraph 5 of the allegation) that there was a second part to the examination and there is no record of this.  



96.	Accordingly, paragraph 6b is found proved.  



97.	Paragraph 7 alleges that conduct as detailed at paragraphs 1 – 5 above was sexually motivated. 



98.	Ms A was asked in her oral evidence why she did not get in her car and drive home immediately following the alleged assault and she responded that she did not want to leave the place unattended. The Tribunal regarded this as a reasonable explanation. Ms A maintained that she knew she had been touched inappropriately but did not term it as sexual assault at the time. She said that she was reluctant to go the police because of concerns about the impact this may have on Primecare and on her own job security. The Tribunal, given the number of other telephone calls in the immediate aftermath of the incident, did not regard Ms A’s failure to contact the police immediately to be significant.



99.	Dr Arowojolu in the written statement provided to the police said: ‘It is possible that during this examination the fingers of my right hand may have inadvertently come into contact with the top of Ms A's underwear but I did not place my hand inside her underwear or touch her clitoris or labia. As Ms A sat up during the exercises, my  fingers  may  have  inadvertently  gone  under  the  waist  band  of  her trouser but I did not touch below the top of her pubic hair.  It is also possible that the fingertips of my left hand may have inadvertently come into contact with the outer edge of Ms A's bra as I supported her upper back but l did not touch or stroke her left breast. … I categorically deny any inappropriate or sexually motivated   behaviour and specifically deny touching Ms A's clitoris, labia, breast or pressing on her pubic bone. In retrospect I wish I had not tried to help Ms A or sought to reassure her about her concerns with her abdomen. I did not wish to cause her any distress and apologise if this was done inadvertently. My sole intention was to reassure Ms A's perception of her abdomen as she seemed very worried.’



100.	Notwithstanding the above account, in his evidence before this Tribunal, the doctor was adamant that he would not and did not place his hands below the line of Ms A’s underwear. 



101.	When considering sexual motivation, the Tribunal has assessed all the evidence, and considered whether that leads to the conclusion that the doctor’s conduct was sexually motivated.  It has borne in mind the doctor’s good character and all that has been said of his positive qualities. However, given that there is no justification for an abdominal examination to extend to the vaginal area in this case, and given the evidence of Dr Arowojolu and Ms A that there was no accidental incursion into that area, the Tribunal can only conclude that the conduct – although opportunistic rather than premediated – must have been sexually motivated. The Tribunal has found that there is no other rational explanation for the doctor’s hands coming into contact with Ms A’s genitalia as described in the allegation.



102.   In relation to paragraphs 1c, 2, 3 in its entirety, 4 and 5 in its entirety for the reasons set out in the above paragraph, the Tribunal concluded that Dr Arowojolu’s conduct was sexually motivated.



The Tribunal’s Overall Determination on the Facts

  

103.	The Tribunal has determined the facts as follows:



1. On 22 July 2013, you: 

a. asked Ms A to show you her stomach in the reception area of the North Chelmsford NHS Healthcare Centre; Determined and Found Not Proved

b. performed an intimate examination (‘the First Part of the Examination’) on Ms A; Determined and Found Not Proved

c. failed to offer a chaperone prior to, or any time during, the First Part of the Examination. Admitted and Found Proved

2. The First Part of the Examination was inappropriate in that Ms A was: 

a. a work colleague; Determined and Found Proved 

b. suffering from a non-emergent problem. Determined and Found Proved 

3. During the First Part of the Examination, you: 

a. lifted Ms A’s top and exposed her stomach; Determined and Found Proved 

b. placed your left hand on Ms A’s lower back and your right hand on her stomach and made her do sit ups assisted in manoeuvring her up and down a number of times in a sit up motion; Admitted and Found Proved (as amended)

c. asked Ms A ‘can I just put my hand here?’ or words to that effect; Admitted and Found Proved 

d. placed your right hand under Ms A’s trousers and knickers, touching her pubic bone; Determined and Found Proved 

e. applied pressure to Ms A’s pubic bone with the palm of your right hand; Determined and Found Proved 

f. moved your left hand lower down Ms A’s back; Determined and Found Proved 

g. touched Ms A’s clitoris with the middle finger of your right hand; Determined and Found Proved 

h. placed the two fingers either side of your middle finger of your right hand on either side of Ms A’s clitoris; Determined and Found Proved 

i. continued to move Ms A into a sit-up position and place your finger on her clitoris after she repeatedly said ‘no I want to get up now, I want to stop now,’ or words to that effect. Determined and Found Proved 

4. After the First Part of the Examination, you said to Ms A to ‘lay back down, I will show you how to do an exercise that will help,’ or words to that effect. Determined and Found Proved  

5. You continued an intimate examination on Ms A (‘the Second Part of the Examination’) in which you: 

a. placed your left hand on Ms A’s lower back and your right hand underneath her knickers; Determined and Found Proved 

b. pushed the palm of your right hand against her pubic bone; Determined and Found Proved 

c. rested the three middle fingers of your right hand on her clitoris and labia; Determined and Found Proved 

d. rubbed Ms A’s clitoris and labia with your right hand; Determined and Found Proved 

e. moved your left hand from Ms A’s lower back to her left breast and stroked it; Determined and Found Proved 

f. said ‘yes, it’s nice,’ or words to that effect; Determined and Found Proved 

g. stopped the Second Part of the Examination only after Ms A has asked you to repeatedly. Determined and Found Proved 

6. You failed to make a record of the: 

a. First Part of the Examination; Admitted and Found Proved 

b. Second Part of the Examination. Determined and Found Proved 

7. Your conduct as detailed at paragraphs 1 – 5 above was sexually motivated. Determined and Found Proved in relation to 1c, 2a, 2b, 3 in its entirety, 4 and 5 in its entirety				  

And that by reason of the matters set out above your fitness to practise is impaired because of your misconduct. To be determined





Determination on Impairment - 24/07/2019 



1.	The Tribunal now has to decide in accordance with Rule 17(2)(l) of the Rules whether, on the basis of the facts which it has found proved as set out before, Dr Arowojolu’s fitness to practise is impaired by reason of his alleged misconduct. 



The Evidence

2.	The Tribunal has taken into account all the evidence received during the facts stage of the hearing, both oral and documentary. 



3.	The facts found proved can be summarised as follows:



4.	On 22 July 2013, Dr Arowojolu undertook an impromptu examination of Ms A who was concerned about her stomach after having children. The first part of the examination was inappropriate in that Ms A was a work colleague and was not suffering from an emergent problem. The Tribunal found that there were two parts to the examination and during both parts of the examination, he touched Ms A’s genital area. Further, he failed to offer a chaperone prior to, or any time during, the First Part of the Examination. 

5.	During the First Part of the Examination, Dr Arowojolu:

· lifted Ms A’s top and exposed her stomach; 

· placed his left hand on Ms A’s back and his right hand on her stomach and assisted in manoeuvring her up and down a number of times in a sit up motion; 

· asked Ms A ‘can I just put my hand here?’ or words to that effect; 

· placed his right hand under Ms A’s trousers and knickers, touching her pubic bone; 

· applied pressure to Ms A’s pubic bone with the palm of his right hand; 

· moved his left hand lower down Ms A’s back; 

· touched Ms A’s clitoris with the middle finger of his right hand; 

· placed the two fingers either side of his middle finger of his right hand on either side of Ms A’s clitoris; 

· continued to move Ms A into a sit-up position and placed his finger on her clitoris after she repeatedly said ‘no I want to get up now, I want to stop now,’ or words to that effect. 



6.	After the first part of the examination, Dr Arowojolu said to Ms A to ‘lay back down, I will show you how to do an exercise that will help,’ or words to that effect. He then continued an intimate examination on Ms A (‘the second part of the examination’) in which he: 



· placed his left hand on Ms A’s lower back and his right hand underneath her knickers; 

· pushed the palm of his right hand against her pubic bone; 

· rested the three middle fingers of his right hand on her clitoris and labia; 

· rubbed Ms A’s clitoris and labia with his right hand; 

· moved his left hand from Ms A’s lower back to her left breast and stroked it; 

· said ‘yes, it’s nice,’ or words to that effect; 

· stopped the Second Part of the Examination only after Ms A has asked him to repeatedly. 



7.	The Tribunal found that his conduct as detailed above was sexually motivated. Dr Arowojolu failed to make a record of the first and second part of the examination.



8.	The Tribunal received no further evidence from the GMC. 



9.	The Tribunal received the following written evidence on behalf of Dr Arowojolu:

· Dr Arowojolu’s second witness statement, dated 17 July 2019; and

· CPD evidence, showing he had undertaken online training in respect of Understanding Consent (on 30 March 2019) and Keeping Records (on 29 September 2017).  



10.	In his second witness statement, Dr Arowojolu says:



‘On 10 April 2019, the Tribunal gave its' written determination on the facts, I acknowledge with respect the findings made by the tribunal. I do not accept that I acted in the manner found proved on the balance of probabilities by the Tribunal in contrast to the jury's verdict on the same facts at the criminal trial. I maintain that my examination on Miss A was not sexually motivated.



… Nonetheless, since the events of 22 July 2013, I have had the opportunity to reflect at length over the past almost 6 years. I was arrested the following day and have been unable to work as a GP since 29 January 2014. My work as a doctor is much more than a job to me. It is a lifelong vocation which is deeply rooted in my culture and religious faith. To be unable to continue to work as a doctor for the last 5 years and help my patients and colleagues has been extremely traumatic and sad for me.



… I have  found  it  very  difficult  and  distressing  to recall the  time  I spent  in  prison. Following my sentencing on 14 November 2014, I spent 5 months in prison. … The prison experience taught me great humility and enhanced patience, resilience, endurance and perseverance. … Following a successful Court of Appeal hearing on 1 April 2015 where my conviction was overturned, I was released from prison. Despite my release from prison, I was unable to work as I was still awaiting a retrial and because I needed to be cleared by the Disclosure and Barring Service (DBS). However, I engaged myself in continuing professional development and attending evening medical lectures, reading medical books and journals and doing online courses. 



… I thought that my offering help was the right thing to do but I now recognise that it is not always necessary for me to try to help everyone and in particular, those who are not my patients except in emergencies. In certain circumstances, I should direct them to other sources of help, such as their own GP or other relevant professionals without involving myself. I have reflected upon the GMC guidance on Good Medical Practice in respect of treating colleagues and family members. I have also read GMC guidance on Chaperoning and I realise that any part of the body can be considered intimate. I also agree that where someone is not suffering from an urgent problem which does not require immediate assistance or treatment, it is more appropriate to ask them to make arrangements to see their own GP or healthcare professional. I would now not examine a female colleague or non-patient in such circumstances unless there was an emergency. I did not make any records of my consultation with Ms A on the basis that it was an informal examination and she was not my patient. … On reflection, I now appreciate that it is good practice to keep records of all my consultations, irrespective  of  whether  the individual  being  examined is a patient or not. As part of my reflection, I undertook online courses on Information governance, record keeping and Caldicott protocols. Following my examination of Ms A, I accept that a record should have been taken either in writing or electronically if possible. 



… Since 2014, I have sought to maintain my medical knowledge by undertaking online courses, attending educational meetings and reading journals regularly. In addition, I have undertaken a monthly clinical observership session with Dr R who is a GP Trainer and Associate Postgraduate GP Dean for Mid Essex and Basildon between December 2017 and March 2019 to refresh my knowledge. On average I have observed 10 patients per consultation session with Dr R. I have found these sessions very useful as Dr R is a very experienced GP with whom I have had the opportunity to discuss patient presentations and up to date GP practice.



… I successfully passed the MCQ [multiple choice questions] examination in March 2019 at the first attempt. I was due to undertake the Observed Simulated Surgery part of the examination to complete the assessment for Health Education England's GP Induction and Refresher Scheme following the MPTS hearing in April 2019.  However, as a result of the Tribunal’s findings in April this process has been put on hold and NHSE have suspended my entry in the Performers List. 



… I deeply regret the distress that this case has caused to a lot of people including Ms A. Whilst it was not my intention to cause such distress, I am deeply sorry for this and regret this examination ever took place.’



Oral Evidence At Impairment Stage



11.	Dr Arowojolu also gave further oral evidence. He told the Tribunal that he has “suffered a lot over the past 6 years – it has been an horrendous experience for me – I regard medical job as a vocation – never thought I would find myself in this situation [a criminal case] I was so downcast in prison I couldn’t sleep, – although very difficult, I engaged myself and undertook courses – I reflected a lot – this kind of thing will never happen again [informal examination without making a record]. Went through hell on earth – always been my hope that I will return to work as a doctor – 



12.	Dr Arowojolu maintained his denial of sexual motivation and stated that he did not accept the facts found proved by the Tribunal relating to the intimate touching and of there being a second part of the examination, which he re-iterated did not take place. 



13.	The Tribunal has taken account of the CPD evidence presented both at the initial hearing and at this hearing which included certificates of attendances on relevant courses.



Character Evidence Given At The Facts Stage 



14.	The Tribunal has taken account of the character evidence that was heard during the fact finding stage. These included the following:



· Ms F, a nurse who had worked with Dr Arowojolu at the Kelvedon Surgery and on occasions acted as a chaperone for him during consultations. She described him as a “fabulous doctor”   because of the way that he explained issues to patients and the manner in which he conducted examinations. Ms F stated that she never had any concerns at any of the consultations where she attended with Dr Arowojolu either as a chaperone or as a patient.  



· Ms C, a retired senior practice nurse at the Klevedon Surgery, who had on occasions had acted as a chaperone for Dr Arowojolu. Ms C told the Tribunal that Dr Arowojolu was “extremely good at explaining to patients what he was doing and giving them time to ask questions…In my experience Dr Arowojolu has always been a consummate professional with staff and patients alike. I consider the allegations to be completely out of character.”



· Ms E, former practice manager at Klevedon Surgery until she retired in 2014, and who during that time also acted as chaperone on occasions, provided a statement. Ms E told the Tribunal “Dr Arowojolu treated each patient with respect and dignity, explained to them what they needed to do, in advance, and then the outcome of the examination.” 



· [bookmark: _Hlk18491577]Dr H, Dr Arowojolu’s wife who is a dentist by profession, told the Tribunal that she had been married for 27 years and that she stood by her husband. She told the Tribunal that Dr Arowojolu “goes the extra mile – beyond and above”  



Character Evidence Given At The Impairment Stage 



15.	The Tribunal has taken account of the character evidence that was heard during the impairment finding stage. These included the following:



· [bookmark: _Hlk18491868]Miss I, a medical student and Dr Arowojolu’s youngest daughter, told the Tribunal that it has been a distressing time “but my dad has been an incredible pillar of support to the family and is an incredible doctor – who helps me with my medical studies”. 



· Miss J, a solicitor and Dr Arowojolu’s eldest child, told the Tribunal “the allegations are completely contrary to who he is – not a reflection of his character – my dad genuinely cares for people their physical and mental and social well-being – I know him to be a good doctor personally”.



· Mr K, an actuary and Dr Arowojolu’s son, told the Tribunal that “we know his character, although he has a positive outlook can see it has taken a toll on him”.



· Dr L, Consultant Radiologist, told the Tribunal that he first met Dr Arowojolu in 2002 in a professional capacity and found him to be “a diligent doctor – knowledgeable and compassionate – very competent – very dedicated and committed Christian”.



· Mrs M, Dr Arowojolu’s sister, told the Tribunal that they were brought up in a Christian household and that being a doctor was Dr Arowojolu’s dream from when he was young and it is all he ever wanted to do. She said “he is very dedicated – a family man to the core and a committed Christian”.



· Dr N, told the Tribunal that Dr Arowojolu “is very good clinician and mentor to a number of us – he guided us – always there to support – liked by everyone – he just has a listening ear”.



· Mr O, told the Tribunal that he had known Dr Arowojolu for over 10 years from Bible studies at the church. He said he found Dr Arowojolu “a truthful and sincere man – have high esteem and confidence in him – we look up to him – he has all the attributes that he teaches so have full confidence in him”.



· Mrs P, a nurse, told the Tribunal that she had known Dr Arowojolu for over 10 years from Bible studies at the church. She gave examples where Dr Arowojolu provided care and attention. She said he is “kind and someone who she really respects”.



· Mrs Q, former administrator for the out of hours at Chelmsford, told the Tribunal that she worked with Dr Arowojolu from 2006 to 2014. She said she found Dr Arowojolu to be “very professional at all times, well thought of by other doctors and staff”.



· Dr R, GP trainer and examiner for Royal College and former Fitness to Practise panellist, told the Tribunal that since December 2017, Dr Arowojolu undertook monthly clinical observations with him. He said he found Dr Arowojolu “demonstrated excellent clinical knowledge and a high commitment to medicine and to his patients – succeeded in keeping his knowledge up to date despite not working for a long time – he has worked hard to maintain his knowledge – I would endorse his return to clinical practice”.



· Dr S, retired GP, told the Tribunal that he has not changed his view from that expressed in his letter sent in support of Dr Arowojolu in 2014. He said he found Dr Arowojolu “very professional” and that he had “no concerns about his clinical abilities”.



Submissions 

On Behalf of the GMC



16.	Ms Fordham commenced her submission by referring the Tribunal to the guidance issued by the GMC in April 2014, entitled ‘The meaning of fitness to practise’ and in particular to paragraphs 2, 4 and 6. She submitted that in this case Dr Arowojolu has caused serious harm and distress to Patient A and, in acting as he did, has abused his position of trust.



17.	Ms Fordham referred the Tribunal to relevant case law and to Good Medical Practice (GMP), 2013 edition. She submitted that there have been serious and significant breaches of paragraphs 47, 53 and 65 of GMP which amounts to misconduct which is “egregious”. Ms Fordham reminded the Tribunal of what was found against Dr Arowojolu, namely that he performed an examination on a colleague who did not have an emergent problem, during which he touched her intimate area for his own sexual motivation. She submitted that it was a “prolonged and serious assault”, that Ms A was in the room for nine minutes and for almost all of that time she was lying on the examination couch and that Dr Arowojolu had began touching her inappropriately almost immediately. Ms Fordham submitted that this “constitutes an ordeal” and that “he allowed his desires to take precedence over the safety and wellbeing of Ms A”.



18.	Ms Fordham acknowledged that in this case there is an absence of premeditation and accepted that it was a single isolated incident. She submitted however, that “it was not a spur of the moment act it was a serious and deliberate act”. She reminded the Tribunal that Ms A was a junior colleague and Dr Arowojolu was her superior and in a position of power over her; that it was late at night and therefore added to her vulnerability. She submitted that he took advantage of something which was clearly an insecurity to Ms A (her body image). Ms Fordham reminded the Tribunal that Dr Arowojolu had persisted in his actions despite her obvious signs of distress and despite her telling him to stop and tried to cover his tracks by contacting Ms A after he had left.



19.	Ms Fordham acknowledged that it was now some six years on from the incident but submitted that sexual misconduct is very difficult to remediate, with reference to paragraphs 50 and 51 of the case of Yeong [2009] EWHC 1923 (Admin). She submitted that personal mitigation is of less significance in such cases. Ms Fordham accepted that Dr Arowojolu has provided “plenty of references” and accepted that “there is no doubt he is a good and decent man who has a strong Christian faith” but submitted that this is the type of misconduct which is by its very nature likely to be hidden away. She noted that Dr Arowojolu has provided evidence of his efforts to redress record keeping and chaperoning but observed that there is nothing to remediate the more serious of the actions, “which is difficult to do in the face of repeated denials”. She submitted that his denials do not aggravate the offences but the Tribunal must take them into account. 



20.	Ms Fordham concluded by submitting that Dr Arowojolu’s actions caused actual emotional harm to Ms A and that a right thinking member of public would be horrified to find a doctor to have behaved in such a way. She submitted that such behaviour demonstrates a fundamental breach of the trust placed in doctors and that the Tribunal must consider future risk, especially in the face of Dr Arowojolu’s continued denials as it then follows that he cannot have insight and therefore there remains a future risk. Ms Fordham submitted that although Dr Arowojolu spoke of the impact on him, there was scant mention of any trauma and impact on Ms A, there was no recognition of the trauma that women in her situation would feel by such actions.



21.	In summary, Ms Fordham submitted that given the seriousness of the misconduct which is difficult to remediate and his continued denials which renders it difficult to show any insight so in all the circumstances it must be the case that Dr Arowojolu’s fitness to practise is impaired at the current time.



On Behalf of the Practitioner



22.	Mr Janner commenced his submissions by stating that despite the Tribunal’s findings, in the exceptional circumstances of this case, Dr Arowojolu’s fitness to practise is not impaired. As to the case law referred to by Ms Fordham, he submitted that the Tribunal needs to think of the facts and circumstances of this case, which he submitted is wholly distinguishable from the case of Yeong as in this case there was one incident of alleged inappropriate touching which occurred six years ago and for which the doctor has already been severely punished. Mr Janner submitted that the purpose of the Tribunal is not to punish the doctor further but to consider the protection of the public and in particular to the question of whether there a risk to patients.



23.	Mr Janner submitted that in this case there are exceptional circumstances and the evidence presented goes to the heart of the question whether there is a risk to patients. He submitted that on any view this isolated incident is wholly out of character for this “most marvellous family man” who was acquitted by a jury in the crown court. Mr Janner submitted that the exceptional circumstances are:



· There was no premeditation, which was at the heart of the GMC case, but that was rejected by the Tribunal;

· This was an isolated, limited in time, one off incident of inappropriate touching;

· There was no force or threats used and no suggestion of such by Ms A – the door was unlocked at all times so she could have got up and left at any point;

· Ms A lay back again which is an indication of the lack of seriousness of the alleged incident; and

· The alleged misconduct took place six years ago.



24.	Mr Janner submitted that a balance needs to be struck on the actual facts as with this doctor there is no risk to patients; “on the evidence he presents no risk whatsoever”. He submitted that the fact that the Tribunal has made the findings it has did not mean that a finding of impairment must automatically follow. Mr Janner reminded the Tribunal that Dr Arowojolu is a man “of the highest integrity and care to his patients who goes the extra mile”.



25.	As to insight, Mr Janner submitted that although Dr Arowojolu has denied the allegation of sexual misconduct, he has demonstrated insight into the areas of record keeping and non-emergent examinations as evidenced by the courses attended and the Tribunal can be satisfied that he would never put himself in such a position again.  He submitted that, despite the trauma of being wrongfully imprisoned, Dr Arowojolu has maintained his dignity and that it is “a measure of this man” that he still wishes to fulfil his lifetime vocation to be a doctor. Mr Janner reminded the Tribunal of the “powerful evidence” from Dr Arowojolu’s three children who spoke of a loving, happy upbringing and of the other witnesses who spoke of his compassion and care and gave their professional view that Dr Arowojolu should be allowed to return to work. Mr Janner referred to the evidence of Dr R, whom he stated was an “impressive witness” who had formed a realistic impression of Dr Arowojolu after the time he spent with him and in his opinion he should be allowed to return to work.



26.	Mr Janner concluded his submissions by stating that it would be a loss to the public and the profession if Dr Arowojolu was not allowed to return to work.



The Relevant Legal Principles 

27.	The Tribunal reminded itself that at this stage of proceedings, there is no burden or standard of proof and the decision on impairment is a matter for the Tribunal’s judgement alone.



28.	In approaching the decision, the Tribunal was mindful of the two stage process to be adopted: first whether the facts as found proved amounted to misconduct, and that the misconduct was serious; and then whether the finding of that misconduct which was serious could lead to a finding of impairment.



29.	The Tribunal bore in mind that misconduct requires gross incompetence or bad faith and that not all misconduct results in a finding of impairment. 



30.	The Tribunal must determine whether Dr Arowojolu’s fitness to practise is impaired today, taking into account Dr Arowojolu’s conduct at the time of the events and any relevant factors since then such as whether the matters are remediable, have been remedied and any likelihood of repetition.



31.	The Legally Qualified Chair (LQC) noted that Mr Janner, in his submissions, had pointed to the fact that Dr R, one of the character witnesses called by Dr Arowojolu, had previously sat on Fitness to Practise Panels. Mr Janner submitted that the Tribunal should give weight to the evidence of Dr R that he did not regard Dr Arowojolu’s fitness to practise to be impaired. The LQC advised that although Dr R’s previous experience would enable him to provide evidence about the doctor which would assist this Tribunal in its deliberations, his view on impairment as a whole was not relevant as Dr R had not received all the evidence in the case, as the Tribunal had.



32.	Mr Janner said that he did not agree with that advice and that it was wrong “as a matter of law”.



33.	The LQC confirmed that it remained his firm advice.



34.	Ms Fordham, on behalf of the GMC, agreed with the advice given by the LQC.



35.	The Tribunal accepted in its deliberations the advice of the LQC. 



The Tribunal’s Determination on Impairment

Misconduct 



36.	Throughout its deliberations, the Tribunal had regard to the overarching objective set out in the Medical Act 1983 at sections 1A and 1B, as follows: 



‘(1A) The over-arching objective of the General [Medical] Council in exercising their functions is the protection of the public. 



(1B) The pursuit by the General Council of their over-arching objective involves the pursuit of the following objectives—  



(a) to protect, promote and maintain the health, safety and well-being of the public, 

	(b) to promote and maintain public confidence in the medical profession, and 

(c) to promote and maintain proper professional standards and conduct for members of that profession.’



37.	It also had regard to Good Medical Practice (2013) (‘GMP’), and its previous determinations. 



38.	The Tribunal first considered whether the facts found proved in Dr Arowojolu’s case amounted to misconduct.  In so doing, it had regard to the following paragraphs of GMP:



’47	You must treat patients as individuals and respect their dignity and privacy.

53 	You must not use your professional position to pursue a sexual or improper emotional relationship with a patient or someone close to them.



 65.	 You must make sure that your conduct justifies your patients’ trust in you and the public’s trust in the profession.’



39.	The Tribunal notes that Ms A willingly went into the consultation room, trusting that Dr Arowojolu would conduct an examination in good faith. She was a junior colleague of his, seeking help. The Tribunal found that Dr Arowojolu in his conduct towards Ms A, breached the above provisions of GMP. 



40.	The Tribunal considered the conduct which involved touching an intimate area of Ms A’s body for his sexual gratification, in the course of a clinical examination. The Tribunal found Dr Arowojolu had breached the high standard of trust patients are entitled to have in doctors and had abused his position as a senior doctor towards his colleague, Ms A. It considered that his behaviour not only breached fundamental tenets of the medical profession, but was also morally culpable, and brought disgrace upon Dr Arowojolu himself, whilst also damaging the reputation of the wider medical profession. The Tribunal therefore concluded that Dr Arowojolu’s conduct fell so far short of the standards of conduct reasonably to be expected of a doctor as to amount to serious misconduct. 



Impairment



41.	The Tribunal went on to consider whether Dr Arowojolu’s fitness to practise is currently impaired as a result of his misconduct. It has borne in mind that impairment does not necessarily follow on from a finding of misconduct and that a Tribunal should consider the issues of insight, remediation and the risk of repetition, in determining whether past misconduct should lead to a finding of current impairment of fitness to practise. Whilst the Tribunal has considered the submissions made, the matter of impairment is one for it to determine, exercising its own judgement. In so doing, the Tribunal has taken account of the following paragraphs of relevant case law:



42.	The Tribunal bore in mind the case of Cohen v General Medical Council [2008] EWHC 581 (Admin), whereby it was stated that the question of whether the facts found proved in a case are capable of being remedied, and have been remedied, should be considered. At paragraph 62, Silber J stated:



‘Any approach to the issue of whether a doctor’s fitness to practise should be regarded as ‘impaired’ must take account of ‘the need to protect the individual patient, and the collective need to maintain confidence in the profession as well as declaring and upholding proper standards of conduct and behaviour.’



43.	The Tribunal also considered the statutory overarching objective, and the factors identified by Dame Janet Smith, and cited at paragraph 76 in the case of Grant [2011] EWHC 927 (Admin), both of which recognise that as part of the process of determining whether a doctor is fit to practise today it must take account of past actions or failures to act. In particular, whether he:



a.       ‘Has in the past acted and/or is liable in the future to act so as to put a patient or patients at unwarranted risk of harm; and/or



b.       Has in the past or is liable in the future to bring the medical profession into disrepute; and/or



c.       Has in the past breached or is liable to breach in the future one of the fundamental tenets of the medical profession; and/or



d.      ...’



44.	The Tribunal considered that the first three limbs identified above were applicable in this case. It found that Dr Arowojolu had put Patient A at unwarranted risk of psychological harm for his own sexual gratification. The Tribunal also determined that Dr Arowojolu’s misconduct had brought the medical profession into disrepute and breached fundamental tenets thereof. 



45.	The Tribunal considered the courses undertaken by Dr Arowojolu to remediate the elements of the allegation relating to chaperoning and record keeping. It finds that in isolation those aspects of the findings are not sufficient to impair the doctor’s fitness to practise, in particular because he now has clear insight as to the importance of these as well as the need for caution when considering treatment of a colleague with a non-emergent problem. The Tribunal is satisfied that these areas have now been remediated.



46.	The Tribunal has considered carefully the extensive testimonial evidence called by Dr Arowojolu at both sittings of this hearing. He is clearly well regarded personally and professionally, and has a loving and supportive family, all of which is to his credit. 



47.	The Tribunal noted that while it was difficult to remediate sexual impropriety, it was not impossible. However, given Dr Arowojolu’s continued denial of the sexually motivated conduct, no specific steps have been taken to address that element. However, in his reflections he stated that he would not place himself in a situation where such an allegation could be made against him again and the Tribunal accepts that evidence. 



48.	In addressing the future risk to patients, the Tribunal has had to balance the extensive supportive character evidence, together with the fact that this is one incident in a long career against the seriousness of the allegation and ongoing denial. Having considered these factors, and the impact of the criminal case on the doctor, the Tribunal assessed the risk that any such conduct being repeated in the future as exceedingly low. Despite this Dr Arowojolu’s misconduct did breach fundamental tenets of the medical profession.



49.	Given the nature of the misconduct found proved, the Tribunal did conclude that confidence in the medical profession would be significantly undermined if a finding of impairment were not made in these circumstances.  



50.	In all the circumstances, the Tribunal considered that a finding of impairment was necessary to promote and maintain public confidence in the medical profession, and to promote and maintain proper professional standards and conduct for members of the profession.



51.	The Tribunal has therefore determined that Dr Arowojolu’s fitness to practice is impaired by reason of misconduct.





Determination on Sanction  - 25/07/2019 



1.	Having determined that Dr Arowojolu’s fitness to practise is impaired by reason of misconduct, the Tribunal now has to decide in accordance with Rule 17(2)(n) of the Rules on the appropriate sanction, if any, to impose.



The Evidence



2.	The Tribunal has taken into account evidence received during the earlier stages of the hearing where relevant to reaching a decision on sanction, including the testimonial evidence.



Submissions 



On behalf of the GMC



3.	Ms Fordham stated that any decision as to the appropriate sanction is a matter solely for the Tribunal’s independent judgment. She submitted that the appropriate sanction in Dr Arowojolu’s case is one of erasure. Ms Fordham referred the Tribunal to a number of paragraphs of the Sanctions Guidance (February 2018 edition)(‘SG’). She submitted that the Tribunal must take into account mitigating factors, including any insight and remediation, but “in this case there has been no evidence of this”. In respect of adherence to important principles of good practice in GMP (paragraph 25b of the SG), Ms Fordham submitted that this is less important in cases where the allegations do not relate to deficiencies in practice, whist noting the Tribunal’s findings that paragraphs 47, 53 and 65 were relevant here. Similarly, she suggested that although the fact that six years have passed since the incident is clearly something the Tribunal will take into account, in this case given the serious facts found, the length of time which has elapsed was not a significant mitigating feature.



4.	Ms Fordham submitted that the sexual misconduct found in this case is not remediable and that sexual misconduct is particularly “egregious”. She submitted that in this case it was a prolonged and deliberate act which involved “touching of Ms A’s naked genitalia in circumstances where her trust was breached and her vulnerabilities were taken advantage of”. She further submitted that it is so serious that action is needed to maintain public confidence in the profession and that the action should be erasure as Dr Arowojolu knew he was causing harm to Ms A.



5.	Ms Fordham submitted that the testimonials adduced are only relevant insofar as they confirm that Dr Arowojolu is a dedicated and caring doctor, but they are not relevant to the specific findings as in sexual misconduct cases, no one would know about the doctor’s own sexual urges. Ms Fordham submitted that Dr Arowojolu has demonstrated no insight, reflection or remediation in relation to the sexual misconduct.  She submitted that this is relevant when considering sanction and should be regarded as an aggravating feature by reference to paragraphs 52(a), (c) and (d) of the SG which she submitted were “pertinent”. 



6.	Ms Fordham referred the Tribunal to paragraphs 149 and 150 of the SG that deal with ‘Sexual Misconduct’ and submitted that such cases are likely to lead to more serious action partly due to the risk to patients but more importantly because of the effect they have on public confidence in the medical profession. 



7.	As to the appropriate sanction Ms Fordham submitted that conditions were not a workable solution and not appropriate as they would not deal with the matter of public confidence. She stated that although the Tribunal is satisfied that there is no risk of repetition she asked the Tribunal to take into account the fact that there has been no acceptance of fault. Ms Fordham then referred the Tribunal to the paragraphs within the SG that deal with suspension and submitted that this would only be an appropriate sanction where there was insight and recognition of fault. She then turned to erasure and submitted that the misconduct found in this case is fundamentally incompatible with continued registration and that erasure is necessary to maintain public confidence in the profession. Ms Fordham submitted that taking into account the overarching objective and the reputation of the profession as a whole, erasure is the appropriate sanction.



Submissions on behalf of Dr Arowojolu



8.	On behalf of Dr Arowojolu, Mr Janner first submitted that the GMC has placed reliance on there having been serious psychological harm caused to Ms A as a result of Dr Arowojolu’s actions but that the Tribunal has not heard any evidence of that and therefore it would be wrong to proceed on this erroneous basis. The Legally Qualified Chair (LQC) confirmed that the Tribunal would not do so.



9.	Mr Janner submitted that the Tribunal has a very difficult decision to make. He said that although the public confidence argument is relied on so heavily by the GMC, the public would also bear in mind that Dr Arowojolu is a “wonderful doctor and a wonderful man”. He submitted that for the GMC to submit that the testimonial evidence put forward is not relevant, cannot be right, given the strength of that evidence and it “cannot be brushed aside as irrelevant” as that would be wrong . Mr Janner submitted that the testimonial evidence is relevant when assessing risk as it clearly attests to Dr Arowojolu being a caring doctor who goes the extra mile and that is was “heartless” for the GMC to say that the testimonials are irrelevant. 



10.	Mr Janner submitted that Dr Arowojolu has fought this allegation for six years and has been consistent in his stance that it did not happen. He submitted that in the circumstances there is no need to suspend or erase Dr Arowojolu. Mr Janner accepted the GMC submissions as to the law and how it applies but submitted that the Tribunal has a discretion, even in cases of sexual misconduct. He submitted that the starting point in this case is that Dr Arowojolu was acquitted by the criminal court.  



11.	Mr Janner submitted that this matter is now six years old and there has been no suggestion of any repeat. He submitted that the public would be concerned about any risk but Dr Arowojolu has made clear that he will never put himself in such a position again and that is relevant insight. Furthermore, the Tribunal has said that the risk of repetition is “exceedingly low”. Mr Janner submitted that Dr Arowojolu has already been punished and he was wrongly imprisoned for six months. He reminded the Tribunal of the evidence that despite this Dr Arowojolu has kept his medical knowledge up to date.



12.	Mr Janner submitted that these proceedings have had “a salutary effect” on Dr Arowojolu, but that through his Christian faith he has maintained his dignity and he would be able put all of this behind him if he was allowed to return to work. He submitted that the Tribunal can, in the circumstances of this case allow Dr Arowojolu to return to work and that conditions would be appropriate, including having a chaperone for examinations.



13.	Mr Janner submitted that to prevent Dr Arowojolu from working as a doctor would be “a tremendous loss to the public”.



The Relevant Legal Factors



14.	The Tribunal has taken into account all of the evidence adduced during the course of these proceedings, as well as the submissions of both parties.



15.	The decision as to what, if any, sanction to impose is a matter for the Tribunal’s own independent judgement. In reaching its decision, the Tribunal bore in mind the GMP, the SG and the statutory overarching objective, to protect, promote and maintain the health, safety and wellbeing of the public, to promote and maintain public confidence in the medical profession, and to promote and maintain proper professional standards and conduct for members of the profession.



16.	The Tribunal also recognised that the purpose of any sanction is not to be punitive, although it may have a punitive effect. The Tribunal noted that it should impose the most proportionate, yet least restrictive sanction available, however, reminded itself that it is possible for the public interest and reputation of the medical profession to outweigh that of an individual practitioner in some cases.



17.	In deciding what sanction, if any, to impose the Tribunal considered each of the sanctions available, starting with the least restrictive. It considered and balanced the mitigating and aggravating factors in the case.



18.	At the conclusion of the advice from the LQC, the lay tribunal member Mrs Blessington asked for clarification of one point. She noted that in his submissions Mr Janner had said that the acquittal of Dr Arowojolu in the criminal proceedings should be the “starting point” for the Tribunal. She asked for guidance on how to approach that issue.



19.	The LQC advised that the Tribunal that the acquittal of Dr Arowojolu in the criminal proceedings was an established fact, and one that the Tribunal could take into account at this stage of proceedings. However, in its deliberations on sanction the Tribunal should proceed on the basis of the facts as determined by them in respect of its findings on the sexually motivated conduct. Whilst the Tribunal could take the acquittal into account, it should not be taken to undermine the Tribunal’s finding of facts.



20.	Ms Fordham for the GMC submitted that the acquittal was not of direct relevance to the Tribunal’s deliberations – they should proceed on the basis of the findings of fact that they have made.



21.	Mr Janner submitted that the acquittal was of significant relevance to the Tribunal’s deliberations; it was significant because, although he accepted the Tribunal could not go behind their findings of fact, it was a feature of the case that would weigh heavily in the public perception of what might be the appropriate action for a Tribunal to take.



22.	The LQC observed that there appeared to be agreement that the fact of the acquittal could be considered by the Tribunal, although there was a difference of views between the parties about the weight which should be attached to it. 



The Tribunal’s Determination on Sanction 



Aggravating and Mitigating Factors



23.	The Tribunal first deliberated on and balanced the aggravating and mitigating factors in this case. 



Aggravating Factors



24.	The Tribunal considered its previous determinations and findings of serious breaches of fundamental tenets of the medical profession therein with regard to the doctor’s examination of Ms A. It also had regard to the circumstances surrounding the event and it has found that Dr Arowojolu abused his position of trust. The Tribunal considered that the conduct towards Ms A was serious, and that it was sexually motivated. The Tribunal determined that all of these factors were of an aggravating nature.  



Mitigating Factors



25.	The Tribunal considered the following factors are relevant in mitigation, namely that: 



· Dr Arowojolu has developed insight into the use of chaperones and the need for record keeping;



· The lapse of time – it has been 6 years since the incident occurred;



· This was an isolated incident in a long career;



· Dr Arowojolu states he will not place himself in a similar situation again;



· The Tribunal is satisfied that the likelihood of repetition exceedingly low;



· He has kept his medical knowledge up to date; and



· There is substantial testimonial evidence which all attest to his good character and professional capabilities.



Insight



26.	The Tribunal noted that the SG references the presence of insight on the part of a practitioner into their misconduct as a potentially mitigating factor (paragraph 25(a), 45-49). It further noted that the SG references the absence of insight into their misconduct as potentially aggravating factor (paragraph 51-52). It considered that it should therefore address the question of insight separately from the other mitigating and aggravating features outlined above.



27.	In this case Dr Arojowolu has consistently denied the allegations made by Ms A about the way in which the examination proceeded on 22 July 2013, in particular he does not accept that any touching of intimate areas occurred, or that he acted in a sexually inappropriate or motivated way. He was acquitted in criminal proceedings relating to the same allegations that this Tribunal has considered. He has maintained his denials before this Tribunal, and has continued to do so after the Tribunal have found the allegations proved. He is entitled to maintain his innocence.



28.	The Tribunal needs to proceed, however, on the basis of the facts it has found proved. It has already determined that the facts relating to sexual impropriety amount to serious misconduct, being conduct falling ‘far short of the standards of conduct reasonably to be expected of a doctor’. As already outlined, Dr Arowojolu does not acknowledge this misconduct, and therefore has not taken steps to remediate it.



29.	Dr Arowojolu’s lack of insight (through his refusal to accept the Tribunal’s findings) and remediation is, in the view of the Tribunal, a matter to which it must give weight to at this stage of proceedings. Although he has sufficient insight to satisfy the Tribunal that a risk of repetition is exceedingly low, he appears to have no insight into his actions with respect to Ms A. This lack of insight would undermine public confidence in the doctor and in his profession, and would also undermine the upholding of proper professional standards and conduct within members of the profession. His acquittal in the criminal proceedings does not diminish or undermine those concerns.



The Tribunal’s Decision



No action



30.	The Tribunal first considered whether to conclude the case by taking no action. It noted that where a Tribunal has found a doctor’s fitness to practise to be impaired, it will usually be necessary to take action, unless there are exceptional circumstances. Bearing in mind the seriousness of the facts proven, and the damage this causes to public confidence in the medical profession, the Tribunal determined it is neither appropriate nor proportionate to take no action. 



Conditions



31.	The Tribunal noted that conditions must be workable, appropriate, proportionate and measureable. 



32.	Mr Janner suggested that conditions such as having a chaperone would be appropriate and would enable Dr Arowojolu to return to practice. The Tribunal concluded that conditions would not be an appropriate response to the misconduct in this case; this is not a case revolving around health; performance; or evidence of shortcomings in a specific area in the doctor’s practice. Furthermore, the imposition of conditions would not, in the view of the Tribunal, sufficiently reflect the gravity of the misconduct so as to uphold proper professional standards and conduct within the medical profession. The Tribunal therefore determined not to impose a period of conditions on Dr Arowojolu’s registration. 



Suspension



33.	The Tribunal then went on to consider whether a period of suspension would be an appropriate and proportionate sanction to impose on Dr Arowojolu’s registration.



34.	The Tribunal acknowledged that suspension has a deterrent effect and can be used as a signal to the doctor, the profession, and to the public about what is regarded as behaviour unbefitting of a registered doctor. 



35.	The Tribunal took account of factors at paragraph 97 of the SG, which indicate circumstances in which it may be appropriate to impose a sanction of suspension. The Tribunal was of the opinion that Dr Arowojolu has only limited insight and has not accepted the findings of facts. The Tribunal also took account of its earlier findings as to the seriousness of Dr Arowojolu’s misconduct, and the breach of trust. It noted that the public need to trust their doctors, and for Dr Arowojolu to continue as a doctor would seriously undermine the reputation of the medical profession. 



36.	The Tribunal considered the following paragraphs of the SG:



‘92. Suspension will be an appropriate response to misconduct that is so serious that action must be taken to protect members of the public and maintain public confidence in the profession. A period of suspension will be appropriate for conduct that is serious but falls short of being fundamentally incompatible with continued registration (ie for which erasure is more likely to be the appropriate sanction because the tribunal considers that the doctor should not practise again either for public safety reasons or to protect the reputation of the profession). 



93. Suspension may be appropriate, for example, where there may have been acknowledgement of fault and where the tribunal is satisfied that the behaviour or incident is unlikely to be repeated. The tribunal may wish to see evidence that the doctor has taken steps to mitigate their actions (see paragraphs 24–49).’



37.	The Tribunal considered the facts of this case. It has found proved that during the examination of the stomach of a junior colleague, which took place without a chaperone and in the early hours of the morning, Dr Arowojolu placed his right hand inside Ms A’s trousers and knickers, and touched her clitoris and labia. The examination constituted two parts which took place over a period of several minutes.



38.	The Tribunal considers that this is conduct that is incompatible with continued registration. Given the misconduct in this case, and the limited degree of insight that Dr Arowojolu has, the Tribunal does not consider that a sanction of suspension, even for a period of 12 months, would sufficiently maintain public confidence in the profession, nor sufficiently promote and maintain proper professional standards and conduct for the members of the profession. That is so even when the Tribunal took into account the abundant and impressive testimonial evidence that the doctor has produced.



39.	The Tribunal found that Dr Arowojolu’s serious misconduct is fundamentally incompatible with continued registration as a doctor. The Tribunal therefore determined that suspension of Dr Arowojolu’s registration is not appropriate.



Erasure



40.	The Tribunal considered the following paragraphs of the SG to apply to Dr Arowojolu’s case:



	‘108 	Erasure may be appropriate even where the doctor does not present a risk to patient safety, but where this action is necessary to maintain public confidence in the profession. For example, if a doctor has shown a blatant disregard for the safeguards designed to protect members of the public and maintain high standards within the profession that is incompatible with continued registration as a doctor.



	109 	Any of the following factors being present may indicate erasure is appropriate (this list is not exhaustive).



a 	A particularly serious departure from the principles set out in Good medical practice where the behaviour is fundamentally incompatible with being a doctor.



d 	Abuse of position/trust (see Good medical practice, paragraph 65: ‘You must make sure that your conduct justifies your patients’ trust in you and the public’s trust in the profession’).



	e 	Violation of a patient’s rights/exploiting vulnerable people (see Good medical practice…).



	f 	Offences of a sexual nature…



150 	Sexual misconduct seriously undermines public trust in the profession. The misconduct is particularly serious where there is an abuse of the special position of trust a doctor occupies, ... More serious action, such as erasure, is likely to be appropriate in such cases.’



41.	The Tribunal considered that Dr Arowojolu’s behaviour, already outlined in summary at paragraph 37, was of a sexual nature. It noted that while his misconduct was opportunistic, his behaviour was deliberate. It found that Dr Arowojolu had violated Ms A’s trust and took advantage of her issues about her body image. It considered that Ms A had been vulnerable, being alone with a male doctor, late in the evening, in an out of hours setting. The Tribunal considered that Ms A’s vulnerability was exacerbated by the fact Dr Arowojolu was senior to her, and she was a very junior colleague. 



42.	The Tribunal has taken into account the substantial positive testimonial evidence it has heard and read about Dr Arowojolu’s work and of his good character. It is evident that he is a well-regarded and competent clinician. It recognises the profound personal impact which its decision will have on him. However, the misconduct in this case is such a serious matter, for all the reasons set out above, that the Tribunal has concluded that erasure is the only proportionate sanction to promote and maintain public confidence in the medical profession, and to uphold proper professional standards and conduct for members of the profession. The Tribunal therefore directs that Dr Arowojolu’s name be erased from the Medical Register.





Determination on Immediate Order - 25/07/2019 



1.	Having determined that Dr Arowojolu’s name be erased from the medical register, the Tribunal has considered, in accordance with Rule 17(2)(o) of the Rules, whether Dr Arowojolu’s registration should be subject to an immediate order. 



Submissions 



On Behalf of the GMC



2.	Ms Fordham referred the Tribunal to the relevant paragraphs of the ‘Sanctions Guidance’ (SG) and submitted than an immediate order of suspension should be imposed on Dr Arowojolu’s registration in order to promote and maintain public confidence in the medical profession. 



On Behalf of Dr Arowojolu



3.	Mr Janner had no submissions on the matter of an immediate order of suspension on behalf of Dr Arowojolu and he did not oppose the GMC submissions.



The Tribunal’s Determination 



4.	In reaching its decision the tribunal referred to the relevant paragraphs of the SG. It exercised its own judgement and had regard to the principle of proportionality.



5.	Given the nature and seriousness of its findings, the Tribunal concluded that it would be inappropriate for Dr Arowojolu to practise without restriction pending the substantive order of erasure taking effect. It therefore determined that Dr Arowojolu’s registration should be suspended immediately in order to satisfy the public interest. 



6.	This means that Dr Arowojolu’s registration will be suspended from today. The substantive direction, as already announced, will take effect 28 days from today, unless an appeal is made in the interim. If an appeal is made, the immediate order will remain in force until the appeal has concluded. 



7.	The interim order currently imposed on Dr Arowojolu’s registration will be revoked when the immediate order takes effect. 



8.	That concludes this case. 







Confirmed

Date 25 July 2019	Mr Piers Doggart, Chair





























































ANNEX A – 10/04/2019



Decision to adjourn and application to vary the interim order



1.	On 10 April 2019, the last scheduled date of the original listing, the Tribunal determined that there was insufficient time remaining to conclude matters and identified five further days to conclude the remaining stages of the hearing. 



2.	The Tribunal convened today to continue its deliberations on the facts of Dr Arowojolu’s case under Rule 17 of the Rules. The Tribunal has now completed stage one of the process and handed down its determination on facts.



3.	This hearing will now adjourn part-heard, subject to Rule 29(2) of the General Medical Council (Fitness to Practise Rules) 2004 as amended (‘the Rules’), until 22-26 July 2019 to conclude matters in this case.  



Application on Interim Order



4.	The Tribunal invited the GMC, if they wished, to make any applications in the light of the determination on the facts and the Tribunal’s findings of sexual misconduct. The GMC indicated that they did wish to make an application to vary an interim order. It was agreed between the parties that the application could be heard in public.



Submission on behalf of the GMC



5.	Ms Fordham notified the Tribunal that Dr Arowojolu currently has an interim order of conditions in place which is due to expire on 9 May 2019 and went on to make an application to replace that order with an interim order of suspension under section 41A(3)3(c) of the Medical Act 1983, on the basis of the Tribunal’s findings on facts. Ms Fordham submitted that given the findings of sexual misconduct made by this Tribunal, it is necessary, appropriate and proportionate to replace the current interim order of conditions with one of suspension. She submitted that an order of conditions is no longer appropriate, proportionate or sufficient in the circumstances of this case. She drew the Tribunal’s attention to the guidance on interim orders and submitted that although the current conditions do address the concerns not to examine females without a chaperone and there has been no suggestion of any repeat offending; nevertheless, given the facts found proved, an order of suspension is necessary to maintain public confidence in the profession. The abuse of trust and the behaviour towards a colleague on a night shift are all factors that should be taken into account. The facts proven indicate a serious departure from Good Medical Practice. 

 

6.	Mr Janner submitted that the application is resisted as it is not necessary. He argued that there is no suggestion of any repetition and that the Tribunal has found that this conduct was not premeditated. With that in mind, the public interest is well served with the strict conditions that are currently in place, with no suggestion of any breaches. Mr Janner submitted that Dr Arowojolu has not worked for a number of years; although he has maintained clinical contact; that he was acquitted in the criminal courts; and that there has been no repetition of similar conduct. Therefore, given the circumstances of this case there is no need to vary the current interim order of conditions.



Legal Advice



7.	The Legally Qualified Chair reminded the Tribunal of the test to be applied under section 41A(3)3(c) of the Act, and drew attention to the relevant parts of the ‘Guidance for the Interim Orders Tribunal, Tribunal Chair and Medical Practitioners Tribunal’ (the Guidance). 



The Tribunals decision



8.	The Tribunal considered whether the test to vary the interim order has been met and was so satisfied. It determined that, given its findings of sexual misconduct, an interim order of suspension on Dr Arowojolu’s registration is in the public interest. 



9.	The Tribunal was supplied with the Guidance, and the existing order for conditions, both of which it took into account. It noted that it was being asked to consider whether the order should be varied for the protection of members of the public or was otherwise in the public interest. It took into account the principle of proportionality. It went on to consider if it was sufficient for the existing order of conditions to remain, or to be varied, or for the order to be replaced with an order of suspension. In its deliberations, it took into account the need to balance the public interest and that of the doctor. 



10.	The Tribunal was of the view that the existing order of conditions, which had operated safely for some time, would remain sufficient to protect members of the public.



11.	However, in relation to the public interest, the Tribunal did consider that its decision on the facts made a material change to its position. The factual finding that the doctor had carried out a sexually motivated assault on Ms A is a matter that would substantially affect public confidence. It had particular regard to the terms of paragraph 41 of the Guidance which indicated that conditions may not be appropriate in instances of sexual assault. It considers that this was of direct application in this case, given that the allegation had now been proved.



12.	The Tribunal has therefore determined, subject to section 41A of the Medical Act 1983, that the existing interim order of conditions be replaced with an interim order of suspension for the current term to allow time for these matters to be concluded. 



13.	Whilst the Tribunal notes that this interim order of suspension will restrict Dr Arowojolu’s ability to practise medicine, it is satisfied that the order imposed is the proportionate response. The serious nature of the Tribunal’s findings is a material change in the circumstances of the case which warrant the replacement of the current order of conditions with one of suspension. The Tribunal is satisfied that the interim order of suspension now imposed serves to protect the health, safety and well-being of the public, maintain public confidence in the profession and upholds proper professional standards and conduct. 



14.	The order will be reviewed within three months, but the Tribunal notes that it would otherwise expire on 9 May 2019.



15.	The order will take effect from today. Notification of this decision will be served upon Dr Arowojolu in accordance with the Medical Act 1983, as amended.
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1 April 2019-31 March 2020 20 2 Erasure
Hearing not
taken place

Total 65 4

Below is the number of appeals instigated on behalf of the GMC which concluded 1 April 2017-
31 March 2020, split by reporting year.

Date Number of S40a | Number of Outcomes of Remitted MPTS
GMC Appeals cases Hearings
concluded in remitted to
period MPTS
1 April 2017-31 March 25 11 Erasure x2
2018
Suspension x5*
Order Revoked (Combined
hearing covering two cases)
Restoration Application
Granted”
Restoration Application
Refused
1 April 2018-31 March 5 1 Conditions
2019
1 April 2019-31 March 1 1 Suspension
2020
Total 31 13

* In one of these cases the GMC successfully appealed the initial tribunal decision at the High
Court which directed a sanction of suspension should be replace with erasure. The doctor
appealed the High Court decision to the Court of Appeal. As a result the original Tribunal
decision was restored. This case is included only in the second table.

A In this case the GMC was unsuccessful at High Court but successful at the Court of Appeal

which remitted the matter back to the Tribunal.

| hope you find this information helpful.




Kind Regards

Matt

Matthew McCoig-Lees

Information Access Officer
Information Access Team

General Medical Council

3 Hardman Street

Manchester

M3 3AW

Email: XXX XXXXXXXXXXX (@ XXXXXX XXX

Website: www.gmc-uk.org
Tel: 0161 923 6579

Geneal - COroNavirus:

council  information and advice here

From: FOI

Sent: 26 November 2020 16:08

TO: XXXXHXXXXXXXKXXKXXKKXXKK @ XXXXXKXXKKXKKK XXX

Subject: RE: Freedom of Information request - Dr Arowojolu (4467036) erased because of
sexually motivated conduct - rehearings

Dear J Roberts,

Your information request — IR1-2867751650

Thank you for your email dated 25 November, in which you ask a copy of the hearing for Dr
Arowojolu (4467036) and the number MPT decisions appealed to the High Court in the last 3 years
and the number that resulted in the GMC initiating fresh MPT proceedings.

How we will consider your request
We’'re going to look at your request under the Freedom of Information Act 2000 (FOIA). The FOIA
gives us 20 working days to respond but we’ll come back to you as soon as we can.

Who to contact
Matt McCoig-Lees will be handling your request. If you have any questions you can contact him via

email at XXXX.X0000XXX @ XXXXXX XXX«
Yours sincerely

Lauren Barrowcliffe
Information Access Team Assistant

XOOXXXX . XXXXKXX XXX (@ XXXXXXK XXX
General Medical Council

3 Hardman Street

Manchester

M3 3AW

From: J Roberts [mailto : XxXXXXXXXXXXXXXXXXXXXXXX (@ XXXXXXXXXXXXXX XXX ]


mailto:xxxx.xxxxxxxxxxx@xxxxxx.xxx
http://www.gmc-uk.org/
https://www.gmc-uk.org/news/news-archive/coronavirus-information-and-advice?utm_source=Signature&utm_medium=Email&utm_campaign=Coronavirus_General&utm_content=General_Info_Guide
mailto:xxxx.xxxxxxxxxxx@xxxxxx.xxx
mailto:xxxxxx.xxxxxxxxxxxx@xxxxxx.xxx
mailto:xxxxxxxxxxxxxxxxxxxxxxx@xxxxxxxxxxxxxx.xxx

Sent: 25 November 2020 15:54

To: FOI <XXX@XXXXXX.XXX >

Subject: Freedom of Information request - Dr Arowojolu (4467036) erased because of sexually
motivated conduct - rehearings

Dear General Medical Council,

The High Court quashed the direction of the first tribunal that Dr Arowojolu's name be removed from
the medical register - procedural error:

https://clicktime.symantec.com/3TwOu551YRPCk9S6dVmjCIGEH2?
u=http%3A%2F%2Fwww.bailii.org%2Few%2Fcases%2FEWHC%2FAdmMin%2F2019%2F3155.html

The outcome of the rehearing was the same as the initial hearing - erasure:

https://clicktime.symantec.com/3CpPhLw85end2ePHtF1ippZ6H2?2u=https%3A%2F%2Fwww.mpts-
uk.org%2F-%2Fmedia%2Fmpts-rod-files%2Fdr-olakunle-arowojolu-12-nov-20.pdf

1. Please provide a copy of the initial hearing.

2. For each of the past three years, please provide the number of MPT decisions appealed to the
High Court. Break down the figures to show who brought the appeals.

3. For each of the past three years, please provide the number of MPT decisions appealed to the
High Court which resulted in the GMC initiating fresh MPT proceedings. Break down the figures to
show the outcome of the fresh proceedings.

Yours faithfully,

J Roberts

Please use this email address for all replies to this request:
XXX HXHXKXXXEXKXKKXXKKXK (@ XXXHXXXKXXXKXXK XXX

Is xxx@xxxxxx.xxx the wrong address for Freedom of Information requests to General Medical
Council? If so, please contact us using this form:

https://clicktime.symantec.com/3JZbNoBcuehZ6d6s2JL4sBh6H2?
u=https%3A%2F%2Fwww.whatdotheyknow.com%2Fchange_request%2Fnew%3Fbody%3Dgmc

Disclaimer: This message and any reply that you make will be published on the internet. Our privacy
and copyright policies:

https://clicktime.symantec.com/3Js1bjOnzz8EtxUT4M9I5m16H2?
u=https%3A%2F%2Fwww.whatdotheyknow.com%2Fhelp%2Fofficers

For more detailed guidance on safely disclosing information, read the latest advice from the ICO:

https://clicktime.symantec.com/330gQ9voYnc46J3L9nxvg8d6H2?
u=https%3A%2F%2Fwww.whatdotheyknow.com%2Fhelp%2Fico-guidance-for-authorities

Please note that in some cases publication of requests and responses will be delayed.

If you find this service useful as an FOI officer, please ask your web manager to link to us from your
organisation's FOI page.
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