
 

 

                                                                                  

  

Department for Communities and Local 
Government 
Fry Building  
2 Marsham Street  
London  
SW1P 4DF 
 
Telephone: 030 3444 0000 

 

J A Giggins 
 
Date: 10 January 2018 

  
 
 
Dear Ms Giggins 

  

Internal review under the Environmental Information Regulations 
2004: Land to the South of Priory Road Hungerford (ref: 3543987) 
 
Thank you for your request for an internal review received on 11 December 2017. I 
am sorry that you are dissatisfied with our attempts to handle your request under the 
Environmental Information Regulations 2004. 
 
I am the review officer appointed to undertake the internal review and I am writing to 
provide a response.  
 

Background 
 

On 7 November 2017 you wrote to the Department requesting the following 
information: 
 
"All documentation relating to the refused call-in request of application no 
16/03061/OUTMAJ - Land to the South of Priory Road, Hungerford. 
 
I am looking for any representations made to the Minister(s) {consideration of the 
matter crossing two Administrations due to the General Election} or to the DCLG/ 
NPCU by members of the Public, other Organisations, West Berkshire Council 
Officers & possibly Councillors, the Developers and possibly our MP Richard Benyon 
who I copied in to my own call-in request, plus any internal notes/evaluations etc 
made by DCLG staff before advising the Minister not to call-in the application. If the 
evaluation is carried out electronically on a case work system then please provide 
print-outs.” 

 
On 23 November 2017, my colleague John Pierce responded to you stating that your 
request had been considered under the Environmental Information Regulations and 
that the Department held information within scope of your request. This consisted of 
three responses from the Department to requests for call-in dated 05/04/2017; 



 

 

10/04/2017; and 28/04/2017. He also sent you a completed Planning Casework Unit 
Assessment form which considered the request to intervene. 
 
Personal data had been redacted from the documents for the purposes of the Data 
Protection Act 1998. In addition some redactions had been made from the 
Assessment form for information which fell within regulation 12(4)(e) of the EIRs. 
 
On 11 December 2017 you wrote to the Department requesting an internal review of 
the response. Your request is set out in the annex to this letter. 
 
 

Appeals Officer’s Response 
 
I will consider each of the points you have made in turn. 
 
1.Have all the relevant documents been supplied? 
 
The Department has supplied you with all documents that are within scope of your 
request. However, to be clear: 
 

 We assumed that you already held your own correspondence so would not 
require this. We are happy to send the correspondence to you if you would 
like. 

 The only information from the local authority, concerned updates on process 
which would not normally be classed as a “representation” to the Department 
as specified in your request. 

 
 
2. Are the redactions of call-in requestor’s names necessary? 
 
As Mr Pierce stated in the original response, some of the redacted information 
concerns personal data for the purposes of the Data Protecion Act (DPA) 1998. This 
information consists of third party names, disclosure of which would breach one or 
more of the data protection principles in the DPA. 
 
So in answer to your question, it was necessary for personal names to have been 
redacted. Names of organisations have been provided. 
 
 
3. Assessment form – authorisation: 
 
The decision regarding the call-in application was taken by officials under delegated 
authority from the Secretary of State. The names of officials below the Senior Civil 
Service have been redacted in line with normal practice. 
 
 
4. Assessment form: 12(4)(e) exception: 
 
You have asked us to reconsider the exception at 12(4)(e) used to withhold some 
information, as well as the public interest arguments involved. 



 

 

The Department believes that the withheld information (part of an internal 
recommendation concerning call-in of a planning application) can be considered as 
an internal communication. The ICO suggests that the concept of a communication 
is broad and will encompass any information someone intends to communicate to 
others. It will therefore include not only letters and emails, but also notes of meetings 
or any other documents if these are circulated or filed so that they are available to 
others.  
 
The requested information in this case is contained in a document sent between two 
DCLG officials and is clearly an internal communication. I believe, therefore, that the 
exception has been correctly engaged. 
 
The Department understands that the engagement of the Regulation at 12(4)(e) is 
not enough to automatically warrant withholding the information.  Rather, this is still 
subject to whether the public interest is best served by maintaining the exemption or 
disclosing the information at the time of the request.   
 
Mr Pierce’s response to you recognised the general public interest in disclosure of 
information. However, as his response also recognised, there is a strong public 
interest in ensuring an appropriate degree of safe space in which officials are able to 
gather and assess information, free from distraction that such information will be 
made public. Such safe space, it is widely accepted, is needed where it is 
appropriate in order to safeguard the effectiveness of the decision making process.  
 
In this case the Department has released a part of the assessment to you, 
withholding only that information that comprises the opinions and recommendations 
of the case officer. In my view, the safe space argument outlined above holds good 
for the withheld information. 
 
 

Conclusion 
 
Having reviewed this case I have concluded that the Department responded 
to your request correctly, redacting relevant information under 12(3) and 12(4)(e) of 
the EIRs. 
 
If you are unhappy with the outcome of this internal review, you can ask 
the independent Information Commissioner to investigate. The Information 
Commissioner can be contacted at email address casework@ico.org.uk or 
use their online form at ico.org.uk/concerns or call them on 0303 123 
1113. 
 
 
 
Yours sincerely 
 
  
 
Tim Hayward 
 



 

 

Annex 
 
I am writing to request an internal review of Department for Communities and Local 
Government's handling of my FOI request 'Documentation on request to call in West 
Berkshire planning application 16/03061/OUTMAJ -Land to the South of Priory 
Road, Hungerford.'.  
 
I would be grateful if you could take the following into account in your review:  
 
Have all the relevant documents been supplied? There are no representations from 
the Local Authority and the body of the CPRE letter seems to have been cut and 
pasted from my own letter. Was there a covering email? Also my own 
correspondence has not been supplied and nor have the communications sent out to 
the call-in requestors subsequent to the decision and/or any follow up 
correspondence.  
 
Are the redactions of call-in requestors names necessary? All of the representations 
other than my own were made from representatives of organisations and it is unlikely 
that they would have had any expectation of privacy, nor does it appear that they 
have been asked if they have any objection.  
 
With regard to the redaction of the 'junior' employee's name on the RTI assessment 
form, could you  
perhaps supply the level/position of the employee within the npcu. Furthermore it 
appears from the redacted copy that the evaluation was not reviewed or authorised 
by a senior employee. Is this correct?  
 
Please also reconsider the further redactions within the RTI. The response states:  
 
"The Department is also withholding some information in the consideration template. 
While the factual elements of the consideration have been provided, aspects relating 
to the consideration and recommendations have been redacted under the exception 
at regulation 12(4)(e) of the EIR which applies to the disclosure of internal 
communications. This exception encompasses information in whatever form it may 
take and includes advice and communications within central government between 
officials as well as advice to Ministers."  
 
However the 'factual elements of the consideration' in themselves are a highly 
selective , inaccurate & misleading summary of the matters under consideration 
which might well have led to incorrect advice and recommendation/decision.  
 
If you uphold these redactions under Reg12(4)(e) I would be grateful if you could 
then reconsider the public interest test. You state:  
 
"The Department is committed to openness, transparency and accountability and 
recognises the principle embodied by the EIR that the public interest is served, in 
general, by information held by public authorities being made publicly available. The 
Department also recognises that there is presumption in the EIR that information 
should be released wherever possible. There is a public interest in the release of 
information where this leads to a better understanding of how Government makes 



 

 

decisions. This allows for the public to be more informed and better able to engage 
in the implementation of policies, delivery of services or decisions that affect them. In 
turn this serves to increase public trust and confidence in government."  
 
but go on to contradict this statement by the argument that  
 
"as each case is considered on its own facts, the Department must also consider that 
there is a very strong public interest in ensuring that on sensitive planning matters, 
officials are able to give considerations to matters within an appropriate degree of 
private thinking space. The specific concern in this case is that a disclosure of the 
information would affect the frankness with which officials can provide advice to 
Ministers. The argument is that disclosure would inhibit discussions and deliberation 
and consequently undermine and degrade the decision making process"  
 
This seems to be a rehash of why you have applied Reg 12(4)(e) and does not take 
into account the presumption in favour of disclosure in the EIRs. Moreover ICO 
guidance Para's 42 & 43 of this linked document emphasise the importance of 
'presenting the full picture' https://ico.org.uk/media/for-
organisations/documents/1629/eir_effect_of_exceptions_and_the_public_interest_te
st.pdf  
 
"there is a public interest in fully understanding the reasons for public authorities’ 
decisions, to remove any suspicion of manipulating the facts. For example, there 
may be a public interest argument for disclosing advice given to decision-makers. 
The fact that the advice and the reasons for the decision may be complex does not 
lessen the public interest in disclosing it, and may strengthen it. Similarly, the 
information does not have to give a consistent or coherent picture for disclosure to 
help public understanding; there is always an argument for presenting the full picture 
and allowing people to reach their own view"  
 
The example given is a Tribunal decision against DCLG and the facts seem similar 
to my own request except that the reasons for the non call in are not in the public 
domain, as the refusal letter avoided the issue by relying on a statement made by a 
previous Minister in 2012 that the Coalition Government of the time would use its 
call-in powers selectively.  
 
Excerpt from ICO guidance:  
 
"Example  
 
The case of Lord Baker v the Information Commissioner and the Department for 
Communities and Local Government (DCLG) (EA/2006/0043, 1 June 2007) 
concerned a request for the advice given to the Deputy Prime Minister in a decision 
on whether to grant planning permission for a large building in London. The 
information was withheld under regulation 12(4)(e) as it involved the disclosure of 
internal communications. The DCLG argued that the public interest in disclosing the 
advice was reduced because the decision letter, which was in the public domain, 
fully reflected the issues considered. The Information Tribunal disagreed, and 
asserted the importance of releasing information to provide a full picture:  
 



 

 

“It seems to us, however, that one reason for having a freedom of information regime 
is to protect Ministers and their advisers from suspicion or innuendo to the effect that 
the public is not given a complete and accurate explanation of decisions; that the 
outcome is in some way “spun” (to adopt the term whose very invention illustrates 
this tendency towards cynicism and mistrust). Disclosure of internal communications 
is not therefore predicated by a need to bring to light any wrongdoing of this kind. 
Rather, by making the whole picture available, it should enable the public to satisfy 
itself that it need have no concerns on the point.” 


