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INTRODUCTION 

1 This memo gives the further guidance promised in DMG Memo 5/14 in respect of the 

higher rate mobility component for those with severe visual impairment. The Secretary 

of State decided to pursue an appeal against the UT decision1 to the Court of Session 

and this memo gives guidance on the outcome2 of that appeal. 

1 [2014] UKUT 80 (AAC)(CSDLA/235/2013); 2 [2015] CSIH 82 

BACKGROUND 

2 The UT Judge1 found in favour of the Secretary of State as he substituted his own 

decision for that of the FtT, finding that the claimant was not entitled to the higher rate 

of the mobility component of DLA as she did not satisfy the severe visual impairment 

condition2. However, the UT Judge went on to say that the regulation3 was ultra vires 

(“beyond the powers under which the regulations were made”) as it was 

discriminatory. The Secretary of State appealed this decision to the Court of Session 

on the ground that the UT failed to give adequate reasons for the ultra vires part of the 

decision. 

Note: For further details on the UT decision see DMG Memo 5/14.  

1[2014] UKUT 80 (AAC)(CSDLA/235/2013); 2 SS CB Act 92, s 73(1AB); SS (DLA) Regs, reg 12(1A); 3 reg 12(1A) 

http://www.osscsc.gov.uk/Aspx/view.aspx?id=4113
https://www.scotcourts.gov.uk/search-judgments/judgment?id=7e9ef8a6-8980-69d2-b500-ff0000d74aa7
http://www.osscsc.gov.uk/Aspx/view.aspx?id=4113


THE DECISION OF THE COURT OF SESSION  

3 The Court of Session1 has dismissed the Secretary of State’s appeal on the grounds 

that it is not admissible. This is because the UT Judge had no jurisdiction to make a 

decision on the vires (“powers under which the regulations were made”) of the 

regulations and he did not do so.  It was determined that the UT Judge’s views on the 

vires of the regulations formed no part of the reasoning which led him to the operative 

and binding part of his conclusions on the appeal and therefore his views are no more 

than obiter dicta (“things said by the way or incidental remarks”). Consequently, the 

comments of the UT Judge are not binding when considering the severe visual 

impairment provisions2 in further cases.  

1[2015] CSIH 82; 2 SS CB Act 92, s 73(1AB); SS (DLA) Regs, reg 12(1A) 

ACTION TO TAKE  

4 DMs should continue to award the higher rate DLA mobility component to claimants 

who meet the conditions1 in DMG 61334 - 61338 as per the instructions in DMG 

Memo 5/14. 

Note: There is now no need to keep records in accordance with paragraph 7 of DMG 

Memo 5/14. 

1 SS CB Act 92, s 73(1AB); SS (DLA) Regs, reg 12(1A) 

ANNOTATIONS  

Please annotate the number of this memo (28/15) against DMG paragraph 61334 

(heading).  

CONTACTS 

If you have any queries about this memo, please write to Decision Making and 

Appeals (DMA) Leeds, 1S25, Quarry House, Leeds. Existing arrangements for such 

referrals should be followed, as set out in Memo DMG 03/13  - Obtaining legal advice 

and guidance on the Law. 

 DMA Leeds: Dec 2015 

The content of the examples in this document (including use of imagery) is for illustrative 

purposes only 

https://www.scotcourts.gov.uk/search-judgments/judgment?id=7e9ef8a6-8980-69d2-b500-ff0000d74aa7
http://intralink/1/lg/acileeds/guidance/decision%20makers%20guide/decision%20makers%20guide%20(dmg)%20-%20by%20volume/dmg%20volume%2010%20-%20benefits%20for%20incapacity%20disability%20maternity%20bereavement%20and%20widows/dwp_d028988.asp%23P717_71612

