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INTRODUCTION 

1 This memo expands the guidance in DMG chapter 7 for deciding the competent State 

to pay cash sickness benefits. It also incorporates Regulation (EC) 883/2004.  

General rule 

2 In general a person is only subject to the legislation of one EU Member State1.  

1 Reg (EC) 883/04, Art 11(1) 

3 A person will not be entitled to AA1, CA2, DLA care component3 or PIP daily living 

component4 unless the UK is the competent State for payment of cash sickness 

benefits to that person. 

1 SS CB Act 92, s 65(7); 2 s 70(4A); 3 s 72(7); WR Act  (2012), s84 

4 Special Non-Contributory Cash Benefits can only be paid to people by and in their 

Member State of residence. In the UK  

1. SPC and 

2. JSA (IB) and 

3. DLA mobility component and 

4. PIP mobility component and 

5. ESA (IR) 

are Special Non-Contributory Cash Benefits1. 

1 REG (EC) 883/2004, Annex X 

Additional voluntary insurance  

5 Although a person is subject to compulsory insurance in one EU Member State, that 

person may voluntarily decide to join the optional insurance scheme in another EU 

Member State for the purposes of entitlement to  

6. invalidity benefit and 

7. retirement pension and  

8. widow's benefits1.  

1 Reg (EC) 883/04, Art 14(3) 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:166:0001:0123:EN:PDF


 

 

 DECIDING WHOSE LEGISLATION APPLIES  

General rules 

6 The general rules are1 that 

1. a person pursuing activity as an employed or self-employed person in an EEA 

Member State is subject to the legislation of that Member State 

2. a civil servant is subject to the legislation of the Member State to which the 

administration employing him is subject 

3. a person receiving unemployment benefits in accordance with a specific 

provision in the EU co-ordination Regulations2 from the Member State of 

residence is subject to the legislation of that Member State 

4. a person called up or recalled for military or civilian service by a Member State, 

is subject to the legislation of that Member State 

5. any other person to whom sub-paragraphs 1. – 4. do not apply is subject to the 

legislation of the Member State of residence 

Note: The rule in sub-paragraph 5.  operates subject to any other rules in the EU co-

ordination regs which may guarantee a person benefits under the legislation of one or 

more Member States. 

1 Reg (EC) 883/04, Art 11(3); 2 Art 65 

7 Except in relation to the benefits listed at paragraph 9, for the purposes of paragraph 

6, a person receiving cash sickness benefits because of, or as a consequence of, their 

activity as an employed or self-employed person shall be considered to be pursuing 

that activity1. 

1 Reg (EC) 883/04, Art 11(2) 

8 The benefits to which the rule detailed in paragraph  7 do not apply are1 

1. invalidity benefits or 

2. old age or survivors’ pensions or 

3. pensions in respect of accidents at work or occupational diseases or 

4. sickness benefits in cash which are for treatment for an unlimited period. 

1 Reg (EC) 883/04, Art 11(2) 



 

 

Meaning of “legislation” 

9 In paragraph 6 “legislation” means1 the laws, regulations, statutory provisions and all 

other implementing measures relating to the branches of social security listed in the 

co-ordinating regs. 

1 Reg (EC) 883/04, Art 1(l) 

Meaning of “competent member state” 

10 The “competent Member State” means1 the Member State in which the competent 

institution is situated. 

1 Reg (EC) 883/04, Art 1(s) 

Meaning of “competent institution” 

11 The “competent institution” means1the institution 

1. with which the person concerned is insured at the time of the application for 

benefit or 

2. from which the person concerned is or would be entitled to benefits if he or a 

member of his family resided in the Member State in which the institution is 

situated or 

3. designated by the competent authority of the Member State concerned. 

1 Reg (EC) 883/04,  Art 1(q)  

Meaning of “competent authority” 

12  “Competent authority” means1 the Minister or other equivalent authority responsible 

for social security schemes throughout (or in any part of) the member state in 

question. 

1 Reg (EC) 883/04, Art 1(m) 

POSTED TO ANOTHER EEA COUNTRY  

13 An employed person who is posted by their employer to another EEA State remains 

subject to the legislation of the Member State where the employer is based and where 

that person normally works, provided  

1. the work is not expected to last more than twenty-four months, and  



 

 

2. that person has not been sent to replace somebody who has completed a 

posting1.  

1 Reg (EC) 883/04, Art 12 

WORKING IN MORE THAN ONE MEMBER STATE 

14 Persons who normally pursue activity as an employed person in two or more Member 

States will be subject to the legislation of1 

1. the Member State of residence if they 

1.1 pursue a substantial part of their activity in that Member State or 

1.2 are employed by two or more employers, at least two of which have 

registered offices or places of business in Member States different to that 

of the Member State of residence or 

2. the Member State in which the employer’s registered office or place of business 

is situated, if the person does not pursue a substantial part of his work in the 

Member State of residence, and either:  

2.1 the person is employed by only one employer; or  

2.2 the person is employed by two or more employers, all of which have their 

registered office or place of business in only one Member State. 

1 Reg (EC) 883/04, Art 13(1) 

15 A person who normally pursues activity as a self-employed person in two or more 

Member States shall be subject to the legislation of1 

1. the Member State of residence if they pursue a substantial part of their activity 

in that Member State  or 

2. if the person does not reside in one of the Member States in which they pursue 

a substantial  part of their activity, the Member State in which the centre of 

interest of their activities is situated.   

1 Reg (EC) 883/04, Art 13(2) 

16 If a person spends less than a quarter of their time on their activities as an employed 

or self employed person in a Member State, that shall be taken as an indication that a 

person is not pursuing a substantial part of their activities in that Member State1. 



 

 

1 Reg (EC) 987/2009 Art 14(8) 

EMPLOYED ON A SHIP  

17 Subject to paragraph 18 below, activity as an employed or self-employed person 

normally pursued on board a vessel at sea, flying the flag of a Member State is 

deemed to be an activity pursued in that Member State1 

1 Reg (EC) 883/04, Art 11(4) 

18 However1 a person employed on board a vessel flying the flag of a Member State who 

is paid by an undertaking or person whose registered office or place of business is in a 

Member State other than that in which the vessel is registered is subject to the 

legislation of the latter Member State if they reside in that Member State. 

1 Reg (EC) 883/04, Art 11(4)  

Example 

A claimant is employed on a cruise ship that flies the UK flag. The claimant lives in 

France and she is paid by a company registered in France. The claimant is subject to 

the legislation of France. 

CIVIL SERVANTS 

19 Civil Servants, and people treated as Civil Servants, are subject to the legislation to 

which the administration employing them is subject1.  

1 Reg (EC) 883/04, Art 11(3)(b) 

Example  

A UK official is working in Brussels but remains employed by a UK department. That 

person remains subject to UK legislation. 

MEMBERS OF THE ARMED FORCES  

20 A member of the armed forces is subject to the legislation of the country in whose 

forces that person is serving1.  

1 Reg (EC) 883/04, Art 11(3)(d) 

CLAIMS FROM PENSIONERS 



 

 

21 As a general rule, if a claimant receives a pension and is entitled to benefits in kind 

from a single Member State, that Member State is competent for the payment of cash 

sickness benefits to that person1. 

1 Reg (EC) 883/04, Art 24(2)(a) 

Example 

A claimant resides in the UK, and only receives a pension from Greece. Greece is the 

competent state for cash sickness benefits. 

22 Where a claimant  

1. receives a pension from two or more Member States and 

2. resides in one of those Member States and 

3. is entitled to benefits in kind under the legislation of that Member State 

the Member State of residence will be competent for payment of cash sickness 

benefits to that person1 

1 Reg (EC) 883/2004, Art 23,Article 29(1)  

Example 

A claimant resides in the UK and receives a pension from both Greece and from the 

UK. The UK is the competent State for benefits in kind and for the payment of cash 

sickness benefits.  

Note: The general rule ceases to apply if the person receiving a pension from another 

Member State undertakes activity as an employed or self-employed person in the 

Member State of residence. In these circumstances, the Member State of residence 

may become competent for the payment of cash sickness benefits to that person for 

such time as that person is employed or self-employed.  

23 If a claimant  

1. receives a pension from two or more Member States and  

2. is consequently entitled to benefits in kind from two or more Member States but 

3. is not entitled to a pension from the State of residence 



 

 

the competent Member State for payment of cash sickness benefits is the Member 

State to whose legislation the claimant has been subject for the longest period of 

time1. 

1 Reg (EC) 883/04, Art 24(2)(b) 

Example 

A claimant resides in Spain and receives pensions from the UK, Germany and France. 

The claimant worked in the UK for 6 years, Germany for 12 years and France for 20 

years. France is the competent state for cash sickness benefits.  

DERIVED RIGHTS 

Family members 

24 Claimants can derive a right to payment of benefits1 from their family members2. 

Family members are 

1. a spouse or 

2. a parent of a child under 18 or  

3. a parent of a child over 18 who is a dependant. 

1 Reg (EC) 883/04 Art 2(1); 2 Reg (EC) 883/04 Art 1(i)(2) 

Prioritising rights 

25 Claimants may have both an independent right to benefits and a derived right to 

benefits at the same time. An “independent right” to benefits is a right a person has 

acquired independently themselves as a consequence of, for instance, their activity as 

an employed or self-employed person in a Member State, their residence in a Member 

State, or their receipt of a pension from a Member State. A derived right is a right to 

benefits a person can derive from a family member. Subject to paragraphs 26 and 27 

below, an independent right to cash sickness benefits should take priority over a 

derived right to cash sickness benefits family members of those covered by the 

Regulation1.  

1 Reg (EC) 883/04 Art 32(1) 

Example 



 

 

A claimant who is a Polish national is in receipt of a Polish pension and a disability 

benefit also from Poland. He arrives in the UK to be with his wife. His wife has been 

working in the UK and paying NI contributions for the last 5 years. As the claimant is in 

receipt of a pension from Poland he has an independent right to cash sickness 

benefits from Poland. However, he also has a derived right to benefits in the UK which 

he derives from his working wife. As the general rule is that a person’s independent 

right to benefits takes priority over their derived right, the claimant’s independent right 

to benefits in Poland takes priority and Poland is therefore the competent state for the 

payment of cash sickness benefits to the claimant.  

26 However, where a claimant has an independent right to cash sickness benefits arising 

purely from their residence in a Member State, any rights they derive from a family 

member who is, for example, receiving a pension from or who is employed in another 

Member State will take priority over that claimant’s independent right to benefits1. 

1 Reg (EC) 883/04 Art 32(1) 

Example 1 

 A claimant has returned to reside in the UK, having been resident in another EU 

Member State. The claimant’s husband lives and works in Germany but the couple are 

still together. The claimant is not working in the UK. The claimant has an independent 

right to cash sickness benefits in the UK arising solely out of their residence in the UK. 

The claimant also has a right to benefits in Germany derived from her husband, who is 

living and working in Germany. In these circumstances, Germany is the competent 

State for payment of cash sickness benefits to that claimant. 

Note: Should the claimant in the above example start work in the UK then the UK 

would become the competent state, as the claimant’s independent right to benefits 

would no longer arise solely out of her residence in the UK.  

Example 2 

A claimant returns to live in the UK having been resident in another EU Member State. 

The claimant is self-employed in the UK. The claimant’s husband lives and works in 

Spain. In this situation, the independent rights of the claimant do not arise solely out of 

her residence in the UK. The UK is therefore the competent state for payment of cash 

sickness benefits to the claimant. 

27 Where a claimant is employed or self employed in a Member State their independent 

right takes priority over a derived right even if they have a family member employed in 

or receiving a pension from another Member State1. 



 

 

1 Reg (EC) 883/04 Art 32(1) 

Example 

A claimant lives and works P/T in the UK but is financially dependent on their parent. 

Their parent lives and works in Germany. The UK is the competent State for cash 

sickness benefits for the claimant. 

Note: Should the claimant in the above example stop working in the UK then 

Germany would become the competent state, as the claimant’s independent right to 

benefits would arise solely out of her residence in the UK.  

Step parents 

28 As a general rule, a child cannot derive rights from a step parent as the step parent 

does not come with in the definition of “family member” set out in paragraph 24 above. 

Example  

A child moves from Spain to the UK with his mother and step-father. The child’s 

biological father lives and works in Spain. Whilst the step-father is in F/T employment 

in the UK  the mother is not working. As the mother is not in employment in the UK but 

the child’s father is in employment in Spain, the right to benefits the child derives from 

the parent working in Spain is prioritised, and Spain is therefore the competent State 

for cash sickness benefits for the child. 

EXCHANGE OF CLAIMS BETWEEN MEMBERS STATES 

29 If on considering the claim the DM decides that the UK is not the competent State the 

DM should forward the claim without delay to the competent institution in the Member 

State the DM considers competent1. 

1 Reg (EC) 883/04 Art 81 

30 Where the DM receives a claim from another Member State the date of claim will be 

the date the claim was made in the other Member State1. 

1 Reg (EC) 883/04 Art 81 

ANNOTATIONS 

Please annotate the number of this memo (26/15) against the following DMG 

paragraphs: 071700 and 071765 



 

 

 

CONTACTS 

If you have any queries about this memo, please write to Decision Making and 

Appeals (DMA) Leeds, 1S25, Quarry House, Leeds. Existing arrangements for such 

referrals should be followed, as set out in Memo DMG 03/13  - Obtaining legal advice 

and guidance on the Law. 

 DMA Leeds: November  2015 

 

 

 

 

 

 

The content of the examples in this document (including use of imagery) is for illustrative 

purposes only 
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