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Dear Mr Andrews, 
 
Freedom of Information Act 2000 (FOIA) – Outcome of Internal Review 
 
Thank you for your Internal Review of 26 February 2014, regarding a Freedom of Information request in 
which you asked for: 
  

“I am writing in relation to the following document titled; 
 
“Directions regarding where a Magistrates' courts can sit and criminal and civil jurisdiction 
and procedure in Magistrates in England and Wales” 
 
I have a copy which claims to have been authored by 'Christopher Leslie' Parliamentary 
Secretary. 
 
Would you please provide the following; 
 
(1) A signed copy of the document 
(2) A copy of the approval process for this document. 
(3) Any draft versions of this document 
(4) Information on whether it is a document that remains in effect today or whether it has 
been superceded as the document I have in my possession is undated.” 

  

The purpose of an Internal Review is to assess how your Freedom of Information request was handled in 
the first instance and to determine whether the original decision given to you was correct. This is an 
independent review: I was not involved in the original decision.  

I have reassessed your case and after careful consideration I have concluded that the initial response that 
was sent to you was compliant with the requirements of the FOIA. An explanation of my decision follows. 
This is an independent review: I was not involved in the original decision. 

Part (1) of your original request asked for a signed copy of a document entitled “Directions regarding where 
a Magistrates' courts can sit and criminal and civil jurisdiction and procedure in Magistrates in England and 
Wales” issued by Christopher Leslie, Permanent Secretary.  I have looked at the history of your request at: 
https://www.whatdotheyknow.com/request/directions_as_to_magistrates_cou. I note a signed copy of that 
document was included in the response sent to you. 
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In response to parts (2) and (3) of your request, you were told the documents around this process are over 
5 years old, so have not been retained.   

Lastly, in part (4), you asked whether that document that remains in effect today or whether it has been 
superseded. I can find no answer to this question in the response sent to you on 24 February 2014.  
Please accept my apologies. 

I have completed the internal review, and I can respond as follows: 
 
1.  Your request was received on 14 January 2014. The statutory deadline for responding was 11 February 

2014. However, a response was not sent to you until 24 February 2014. This was because the member 
of staff handling your request had other areas of work that required attention, and it took time to 
complete a response to you.  I apologise that this response was answered outside the twenty working 
days timeline and for any inconvenience this caused you. 

2.  No exemptions were engaged under the FOIA. The response confirmed that a signed copy of the 

document existed, and this was provided to you. The response also told you that recorded information 
was no longer held about the approval process for that document, and for any draft versions of that 
document.  

3.  The response did not consider your question 4 on whether the document remains in effect today or 

whether it has been superseded. Please accept my apologies for this omission.  

4.  I am satisfied that advice and assistance was provided to you. For example, the response explained the 

context in which those Directions were issued, i.e. to provide the Lord Chancellor with flexibility to 
control where magistrates can sit, and replace previous legislation under the Justices’ of the Peace Act 
1997. The response also described the approval process that was followed, i.e. the Courts Bill, the 
drafting of directions, and the approval by Christopher Leslie, as Parliamentary Under Secretary of 
State for courts.   

5.  However, I can see this explanation may have caused you to doubt the response provided for parts (2) 

and (3). How was it possible to describe a process that had been followed when, at the same time, you 
were told no information was held?  I have made enquiries with a member of staff in HMCTS’ Crime 
Directorate; who worked in that team in 2005. It has been confirmed to me by that member of staff that 
the process described to you is the process that would have been followed at that time. Also, records 
about this would have been kept as electronic documents (“soft-copies”) in the team’s computer 
system. I have been informed that their computer system no longer holds recorded information about 
that work. Under the FOIA, I can therefore confirm no recorded information is held that falls within parts 
(2) and (3) of your request.    

6.  If the information was held by MoJ it would have to be held by the above mentioned business area. It 

may help if I clarify that the information being requested is no longer held by MoJ because it has gone 
past MoJ’s document retention period. Please be advised that the FOIA does not oblige a public 
authority to create information to answer a request if the requested information is not held. It does not 
place a duty upon public authorities to answer a question unless recorded information exists. The FOIA 
duty is to only provide the recorded information held.  

7.  In relation to question 4, you should have been informed in the first response that this question is not a 

valid FOI request as it does not seek recorded information. Section 84 of the Act states that in order for 
a request for information to be handled as a Freedom of Information request, it must be for recorded 
information. For example, a Freedom of Information request would be for a copy of an HR policy, rather 
than an explanation as to whether that policy is still in place or why. Having re-examined this question, I 
am satisfied on this occasion that it should not be handled under the Act and you should have been so 
informed in the first response. However, outside of the Act and on a discretionary basis, I can confirm 
that the document in question remains in effect today. It has not been superseded.  

8.  In conclusion and given question 4 is not a valid FOI request, I have taken the position that the first 

response you received was fully compliant with the requirements of the Act and is hereby upheld. 
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Your request for an internal review also contained a request for the following information:  
 

(a) “....please explain your policy in terms of retention periods for these documents, surely for 

something as important as this they need to be retained....” 

(b) “... direct me to the delegated authority Leslie Thomas had to make these changes in law on 

behalf of the Lord Chancellor...” 

 
Both of these questions were not part of your original request. I have therefore treated them as a new 
request for information, and handled them under the Freedom of Information Act 2000 (FOIA).   
 
I can confirm that we hold information within scope of these requests and I provide as stated below:  
 
For (a), I attach herewith the relevant record retention and disposition schedule (i.e. the MoJ’s guidelines 
about what should be kept, and for how long). You will find at item number 1 that documents in respect of 
ministerial approvals and draft proposals are destroyed after 5 years of last dated correspondence where 
they are not considered eligible for permanent preservation. I should explain further that documents 
selected for such permanent preservations get a second review after 25 years. 
 
For (b), I can advise you that the Lord Chancellor’s authority to make these directions is further to section 
108(6) and 30(7) of the Courts Act 2003, available at http://www.legislation.gov.uk/ukpga/2003/39/contents. 
The Ministry operates on the basis that the Lord Chancellor and Secretary of State for Justice determines 
what junior ministers are responsible for and that serves as a delegation of authorisation to make 
secondary legislation in his name in relation to those topics.   
 
I hope you find this information and the outcome of the internal review helpful. You have the right to appeal 
our decision if you think it is incorrect. Details can be found in the ‘How to Appeal’ section attached at the 
end of this letter. Please note that I have handled items (a) and (b) as a new request, so an appeal about 
them would be handled at an internal review. If you remain dissatisfied with the response to items (1) to (4), 
you have the right to apply to the Information Commissioner’s Office,  
 

Disclosure Log 

 
You can also view information that the Ministry of Justice has disclosed in response to previous Freedom 
of Information requests. Responses are anonymised and published on our online disclosure log which can 
be found on the Ministry of Justice website: 
https://www.gov.uk/government/organisations/ministry-of-justice/series/freedom-of-information-disclosure-
log. 
 
 
Yours sincerely 
 
 
Mike Cranwell 
Operational Support Officer 
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How to Appeal 

 
Internal Review 
If you are not satisfied with this response to questions (a) and (b), you have the right to an internal review. 
The handling of your request will be looked at by someone who was not responsible for the original case, 
and they will make a decision as to whether we answered your request correctly. 
 
If you would like to request a review, please write or send an email within two months of the date of this 
letter to the Data Access and Compliance Unit at the following address: 
 
Data Access and Compliance Unit (10.34), 
Information & Communications Directorate, 
Ministry of Justice, 
102 Petty France, 
London 
SW1H 9AJ 
 
E-mail: xxxx.xxxxxx@xxxxxxx.xxx.xxx.xx 
 
 
 
 
Information Commissioner’s Office 
If you remain dissatisfied with the internal review decision, you have the right to apply to the Information 
Commissioner’s Office. The Commissioner is an independent regulator who has the power to direct us to 
respond to your request differently, if he considers that we have handled it incorrectly. 
 
You can contact the Information Commissioner’s Office at the following address: 
 
Information Commissioner’s Office, 
Wycliffe House, 
Water Lane, 
Wilmslow, 
Cheshire 
SK9 5AF 
Internet address: https://www.ico.org.uk/Global/contact_us 
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EXPLANATION OF INFORMATION HELD FOR THE PURPOSES OF THE ACT 

 

We have provided below additional information for information held for the purposes of the Freedom of 
Information Act. We have included some of the guidance we use when considering requests for 
information. I hope you find this information useful. 

Is the information 'held' for the purposes of the Act?  

A person may request any information 'held' in any recorded form by a public authority (or held by another 
on behalf of a public authority).  

If the requester is asking for an opinion on an issue or asking for information that is not already held to be 
created, this is not a Freedom of Information Act request.  

Information covered by the Act  

All recorded information 'held' by a public authority is within the scope of the Freedom of Information Act. It 
includes files, letters, emails and photographs and extends to closed files and archived material.  

Recorded information  

The right of access applies to information recorded in any form. This includes:  

  information that is held electronically (such as on a laptop computer or an electronic records 

management system)  

  information that is recorded on paper (such as a letter, memorandum or papers in a file)  

  sound and video recordings (such as a CD or videotape)  

  hand-written notes or comments, including those written in note pads or on Post-it notes  

Is the information 'held' under the Freedom of Information Act?  

'Holding' information includes holding a copy of a record produced or supplied by someone else. However, 
if a public authority only holds information on behalf of someone else, for example a department holding 
trade union information on their computer system, then that public authority may not have to provide the 
information in response to a Freedom of Information Act request.  

In some cases, it may not be clear whether information which is physically present on your premises or 
systems is properly to be regarded as 'held' by your public authority, for the purposes of the Freedom of 
Information Act. Examples include:  

  private material brought into the office by ministers or officials  

  material belonging to other people or bodies  

  trade union material  

  constituency material  

  material relating to party political matters. 
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