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James Coombs

  

Information Management

Shire Hall

Warwick

CV34 4RL

Telephone 01926 412211

Email xxxxxxxxxx@xxxxxxxxxxxx.xxx.xx 

 

 

Please ask for Bruce Green 

 

 

 

 

Our ref: 7079069

Your ref: 

Date: 21st September 2021

 
Dear James Coombs
 
Freedom of Information Act 2000 
 
Your request for information has now been considered and the Council is able to 
disclose some of the information that you have requested.   We apologise for the delay 
in providing our response to you which is due to us having required the time to consult 
with CEM,  consider their response and consider the public interest test.
 
For ease of reference your request is set out below:
 
I understand that Warwickshire County Council uses 11+ tests provided by the 
Centre for Evaluation and Monitoring (CEM). I would like to request the following 
information: 
 
1.  A copy of the contract between Warwickshire County Council and CEM to 
supply tests? 
 
2.  The amount spent on the tests if this is not contained in the contract?  (Please 
explain if this covers multiple years and approximately how many children are 
tested.) 
 
3.  Copies of any communications from CEM in the first three months of 2021 
relating to disclosure of information.  (These may have been sent by letter or 
email. Correspondence sent by email have come from the solicitors, Hewitsons, 
with an email address @hewitsons.com or @hcrlaw.com. Email correspondence 
from CEM may have come from @cem.org. This is intended to be helpful rather 
than an exhaustive list of all the methods CEM may have used to communicate 
with Warwickshire County Council.) 
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Taking each request in turn:
 
1.  A copy of the contract between Warwickshire County Council and CEM to 
supply tests?  
 
Please find attached a copy of the contract between Warwickshire County Council and 
CEM for the provision of 11+ tests. 
 
You will note that some of the information within the Contract has been redacted 
(blacked out).  This is because some of the information is exempt from disclosure by 
virtue of the below referenced exemption. 
 
In accordance with section 17 of the Freedom of Information Act 2000 please treat this 
part of the letter as a Public Interest Refusal Notice. 
 
Section 43(2) (Commercial Interests) of the Act 
 
This exemption applies because the disclosure of the redacted information would be 
likely to prejudice the commercial interests of both CEM and the Council. S.43(2) of the 
Act states that information is exempt from disclosure if 'it would, or would be likely to, 
prejudice the commercial interests of any person'. 
 
Firstly, in respect of CEM's commercial interests, we have consulted with CEM in 
accordance with the Cabinet Office Code of Practice (4 July 2018) issued under section 
45 of the Act. In addition to it being good practice to consult with third parties in respect 
of information which relates to them and is likely to affect their business interests, we 
are contractually required to consult with CEM under the terms and conditions of the 
contract that is in place between the Council and CEM.
 
CEM has indicated that the disclosure of certain parts of the Contract would be likely to 
prejudice CEM's commercial interests in accordance with section 43(2) of the Act.   
 
CEM has indicated that, in respect of information relating to contract pricing, if this 
information is made publicly available it would give competitors (ostensibly one key 
competitor) a distinct advantage with regards to any similar future busines that they 
sought to win as it would provide them with commercial details that would inform and 
influence their bids.  Information in relation to pricing being information which 
differentiates its offering to that of its competitors. According to CEM this would 
inevitably jeopardise any future business opportunities that CEM might attempt to 
participate in by reducing its bargaining power and therefore its competitive edge. 
 
Furthermore, information relating to the structure of the CEM 11+ test and 
standardisation process, if disclosed, would provide competitors with knowledge of the 
way in which CEM has developed the CEM 11+ test, which is different to that of its 
competitors (primarily one competitor).  The CEM offering is marketed as one which is 
as resistant to tutoring as possible and to place such information into the public domain 
would reveal information about the CEM 11+ test which would make it easier to tutor 
candidates for the test and thereby undermine CEM's attempts to make the test as 
resistant to tutoring as possible particularly if the information were combined with other 
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standardised scores).  Disclosure could undermine the perceived quality of the CEM 
11+ test and consequently cause CEM to suffer commercial prejudice.
 
Whilst the decision on disclosure is ultimately that of the Council's, the Council believes 
that the exemption is, in fact, engaged in respect of CEM.  Additionally, the Council is of 
the view that its own commercial interests would be likely prejudiced by the disclosure 
of both the information referred to in the above two paragraphs and additionally certain 
contractual terms of the contract which if disclosed would likely prejudice the Council 
interests in its negotiation of new contracts with suppliers.     
 
In the event that the redacted information was readily available in the marketplace, the 
Council's interests would be prejudiced in that when inviting future bids for new 
contracts, its ability to obtain best value would be jeopardised. The public interest is not 
served in disclosing information that would undermine a supplier's ability to compete.  
This is, not least, because the marketplace is dominated by two key suppliers and if one 
supplier was able to gain an unfair commercial advantage to such an extent that it could 
potentially drive the other supplier out of the market this could result in a lack of 
competition and choice of service offerings with prices being potentially driven up.
 
As a qualified exemption, the Council has considered the public interest arguments to 
determine whether the public interest is best served by disclosing or withholding the 
information. The Council recognises that there are arguments in favour of disclosure 
including the general principle of public sector transparency, accountability including 
justification of how public bodies utilise public monies.
 
The Council also recognises that there are arguments in favour of withholding the 
information as to disclose information which is likely to undermine a supplier's ability to 
compete in the marketplace does not assist the Council in achieving best value in the 
procurement of its goods and services.  The Council is under a statutory duty to achieve 
best value in its procurement activities which is best achieved via a competitive 
marketplace in which choice of service offerings is available. 
 
The Council considers that in all circumstances, on balance, the public interest favours 
withholding the redacted information at this time.  
 
2.  The amount spent on the tests if this is not contained in the contract?  (Please 
explain if this covers multiple years and approximately how many children are 
tested.) 
 
The requested information is contained within the contract so please refer to our 
response above.
 
3.  Copies of any communications from CEM in the first three months of 2021 
relating to disclosure of information.  (These may have been sent by letter or 
email. Correspondence sent by email have come from the solicitors, Hewitsons, 
with an email address @hewitsons.com or @hcrlaw.com. Email correspondence 
from CEM may have come from @cem.org. This is intended to be helpful rather 
than an exhaustive list of all the methods CEM may have used to communicate 
with Warwickshire County Council.  
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information in respect of communications from CEM in the first three months of 2021 
relating to disclosure of information.  We have undertaken a number of reasonable 
searches of our case management systems and have been unable to locate any 
information that falls within the scope of your request. 
 
The systems that have been searched include (i) the Council's FOI database which 
centrally holds all FOI requests received by the Council and associated 
correspondence; (ii) the Council Legal department's case management system in which 
all matters dealt with by Council lawyers are filed, specifically a search of those files 
relating to FOI requests; and (iii) the Admissions team's correspondence files. 
 
 
You have the right to request that the Council carry out an internal review if you are not 
satisfied with the way your request was dealt with or wish to appeal the decision.  A 
request for an internal review should be made in writing at the address below.  All 
requests for an internal review will be dealt with under the Council's internal review 
procedure.
 
Information Management
Shire Hall 
Warwick 
CV34 4RL
xxxxxxxxxx@xxxxxxxxxxxx.xxx.xx
 
 
If you are not content with the outcome of the internal review, you have the right to 
apply directly to the Information Commissioner for a decision.  The Information 
Commissioner can be contacted at:  

The Information Commissioner's Office
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF
Phone: 0303 123 1113 
Website: www.ico.gov.uk

 
I will now close your request as of this date.
 
 
Yours faithfully
 
 
Bruce Green
Information Rights Officer

 




    

  

  
