MUTUAL CONFIDENTIALITY AND NONDISCLOSURE AGREEMENT

Ko f
THIS AGREEMENT made as of the 23 day of {CARUALY \ 2018 ("Effective Date”)
BETWEEN:

D.F. BARNES SERVICES LIMITED a corporation having its placs of business at 45 Pepperrell Road, St
John’s, Newfoundland A1A 5N8 (hereinafter "DF Barnes")

AND

THE SCOTTISH MINISTERS, a in terms of the Seotiand Act 1998, of Vicioria Quay, Leith, Edinburgh
EHE 6QQ {hereinatter “the Scottish Ministers™)

RECITALS:

A. WHEREAS each of the parties {the “Disclosing Party") intends te disclose certain Confidential
Information to the other party (the “Receiving Party"), to be used and reviewed by the Receiving Party in
connection with 2 present, or contemplated, project or business relationship (the “Purpose”); and

B. WHEREAS the parties wish o set forth the terms, condfiions, and restrictions which shall govern the
disclosure and use of the Confidential Information,

NOW THEREFORE, In consideration of the provision by the Disclosing Party to the Recelving Party of
Cenfidential Information, and other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the Parties agres as follows:

AGREEMENT

1. Deflnitions. In this Agresment:

(&) ‘Confidential Information” means all information of a confidential nature fumished by
the Disclosing Party, directly or indirectly, to the Recelving Party, whether in writing, orally
or electronically and includes all contracts, financial information, engineering repors,
environmental raparls, technical and non-technical data, tolls, pricing and financlal data,
financial and business plans, fand and jease information, economic data, confractual and
marketing terms and all related information such as plans, maps, drawings, notes,
skefches, photographs, computer records, specifications, models, works of autharship
{whether copyrightabile or not and whether created by the Dlsclosing Party or not) and the
features, mode of operation and other details of ils products and services, as wall as
names and expertise of employees, consultants, customers and prospects, know-how,
and ideas, customer and product development plans, forecasts, stratagies, or other
information which is or may be applicable to or related in any way to the assets, business
or affairs of the Disclosing Parly or lis affiiates or the Purposs, together with all
Information derived from the foregoing but "Confidential Information” shall not includs
information that:

{i) was rightfully and fawfully in its possession or known by it without an obligation 1o
keep such informatien confidential prior to recelpt from the Disclosing Party, or




(ii} is obtained from a third party who Is not prohibited from transmitling the
information fo the Receiving Party by a contractual, legal or fiduciary obligation to
the Disclosing Party, or

(it} was developed by the Receiving Party independently from the disclosures made
by the Disclosing Parly pursuant to this Agreement, by employses of the
Receiving Party who have not had access to any of the Disclosing Parly's
Confidential information in any format or medium, or

{iv) is or becomes generally available to the publie through no fault of the Receiving
Pariy.

{b) “EISR” means the Environmental Information (Scotland) Regulations 2004 togather with
any guidance andfor codes of practice Issued by the Scotish Information Commissioner
or relevant government depariment In relation to such legislation

(e) “FOIBAY means the Freedom of Iaformaiion (Scotland) Act 2002 and any subordinate
legislation made under such Act from tire to time togsther with any guidance andfor
codes of practice issued by the Scoftish Information Commissioner or relevant
government depariment in relation o stich fegislation;

(d} "Law" means applicable laws (including comamon law), statutes, by-laws, iules,
regulations, orders, ordinances, protacols, codes, guidelines, treaties, policies, notices,
directions, decrees, judgments, awards or requirements, Ih each case of any
Governmental Body, having the force of law;

(e) “Personal Informatlon” means any information about an identifiable Individual {including
the Disclosing Party's employees, customers, suppliers, directors and officers) that the
Recelving Party ebiains fram or through the Disclosing Party, regardless of whether the
information is Confidentlal information;

Purpose of Disclosure. The Receiving Party recognizes that all Confidential hiformation
disclosad by the Disclosing Party fo the Recelving Party under or In connection with this
Agresment Is the property of the Disclosing Party. The Receiving Party acknowledges and agrees
that the Disclosing Party s disclosing Confidential Information to the Recsiving Parly solely for
the Purpose. The Receiving Party will ol use, exploit or take any benefit from any of the
Disclosing Pariy's Confidential Information for any other purposs.

Prohibltions. Except as the Disclosing Parly expressly peymits In writing, the Recelving Party
will not:

{a) disclose any of the Disclosing Party’s Confidential Information to any third party,

(b} duplicate, transfer, sell, publish, ransmit, modify, reverse-engineer or take any benefit
from any of the Disclosing Party’s Confidential Information, or

{c) directly or indirectly, assist, facifitate or encourage any third party to carry on any activity
that the Receiving Party is not permitted to carry on, relating o this Agreement,

Protection of infermation. The Receiving Party will protect the Disclosing Paity's interest and
keep the Disclosing Party's Confidential Information strictly confidential.

Restrict Access. The Receiving Parly will resfrict access to the Disclosing Parly’s Confidential
Information to thase of the Receiving Party's employees, directors, officers, agents and other
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representatives (collectively, "Representatives”) with a fegitimate “need to know" such
Confldentlal Information for the Purpose provided such Representatives are subject to
confidgentiality restrictions af least as stringent as those found herein. The Recelving Parly will
cause its Representatives to comply with the obligations set out in this Agreament, Any disclosure
or use of the Disclosing Parly's Confidential information by any of the Recelving Parly's
Representatives other than as authorized by this Agreement will be deemed fo have heen a
breach by the Recelving Party, and the Recelving Party will be responsible for any breach of this
Agreement by its Representatives.

Qwnarship. In no event shall the Recelving Parly be deemed to have acquired any right, title or
interest in, fo or undsr any patent, copyright or other Intellectual property right of the Disclosing
Paity or i any of the Canfidential Information. The Gonfidential Information shall remain the sole
property of the Disclosing Party or its assigns. The Disclasing Party exciusively owns: (a) all of
the Disclosing Party’s Confidential Information, {b) all coples, and recordings of any of the
Disclosing Party's Confidential Information made by or for the Recelving Party, and (c) all
propristary tights or interests in or associated with the Disclosing Party’s Confidential Information.
Except as expressly set out in this Agresment, this Agreement grants no licence of any
intelfectual property or any other right in respect of the Gonfidential Information,

Refturn of Property. Upon expiration or termination of this Agreement, or otherwise, at any time
and for any reason, upon the request of the Disclosing Party, the Receiving Party shall promptly:

(&) deliver to such Disclosing Parly or destroy, as dlrected by such Disclesing Party, all
Confidental Information in writtenshardcopy form provided to such Receiving Party;

{b} destray any copies of such Confidential Information in wiitten/hardcopy form (including
any extracts therefrom), all Confidential Information in  elecironic form, and any
portion of Confldential Inforrmation that may be found In reporis, analyses, noles,
compilations, studles and other documents prepared by or for such Receiving Party; and

(c) cause one of its duly authorized officers to cerify on its behalf In writing fo such
Disclosing Party that the redulrements of subsections 7(a) and (b} have been satisfied In

full.

Notwithstanding the foregolng, the Recelving Party shall not be required to destroy any partlon of
Confidential Information in electronic form that may be retalned in back-up computer servers or
systems if such information is not Intentionally made available to any person, and deleted in
accordance with such Receiving Party's normal document retention policies applicable fo
electronic Information, provided that such information shall continue to be subject to the terms of
this Agreement; and the Receiving Party may retain any Confidential Information for the purpose
of compliance wifh the Receiving Parly's legal, professional, regulatory or compliance duties,
provided that such information shall continue to be subject to the terms of this Agreement

Notification of Breach. The Recelving Party will immediately notify the Disclosing Party of any
actual, threatened, suspected unauthorized use or disclosure of Confidential Information or any
other breach of this Agreement by the Recalving Party or lts Representatives and will cooperate
with the Disclosing Party in every reasonable way to help the Disclosing Pasty regain possession
of the Confidential Information and prevent its further unauthorized use or disclosure.

Compslled Disclosure. If the Recelving Party becomes, or may become, legally compelled to
disclose any of the Disclosing Party’s Confidential Information, the Receiving Parly may disclose
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10,
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that Confidentlal information to the extent required by Law, provided that, (a) the Recelving Party
gives tha Disclasing Party protnpt wiitten riotice of the praposed disclosure and the reasen for fhe
proposed disclosure (unless prohiblied by law from doing so); (b) the Receiving Party gives the
Disclosing Party reascnable assistance and, If possible, reasonable time, to prevent or limit
disclosure or o obtain a protective order; and (¢} to the extent disclosure Is still required by law,
uses dillgent efforts to #imit disclasure and fo obtain confidential treatment or a protective order
and allows the Disclosing Party to participate in the proceeding.

The Parties acknowledges that the Scoftish Ministers are subject %o the reguirements of the
FOISA and the EISR and the Disclosing Parly shall assist and cooperate with the Scottish
Ministers to enable them te comply with thelr information disctosure obligations.

The Scoftish Ministers shall be responsible for determining in its absolute discrefion whether
information is exempt from disclosure in accordance with the provisions of the FOISA or the

EISR,
Consequences of Breach. The parlies acknowledge and agres that:

(a} due to the unigue nature of the Disclasing Party’s Confidentiat Information, there can be
ho adequate monetary remedy at law for any breach of the Receiving Party's obiigations
hereunder, that any such breach may result in irreparable harm to the Disclosing Party,
and therafore, that upon any such breach or any threat thereaf, the Disclosing Parly shall
be endifled to seck appropriate equitable reflef in addition fo whatever remadies it might
have at law {without being required fo post a bond or other securily) and fo be
Indemnitled by the Receiving Party from any loss or harm, including, without fimitation,
attorneys’ fees, in connection with any breach or enforcement of the Receiving Parly’s
obligations hereunder or the unauthoiized use or release of any such Confidential

information;

(b) if there Is an unauthorized use or disclosure of the Disclosing Party’s Confidential
Information, the Disclosing Party will be entitied lo seek an infunction against the
Recelving Party (without waiving any other rights, recourse, or remedies to which the
Disclosing Party may be entitled under this Agreement, at law or in equity} without the
nacessity of proving actual damages or posting a bond; and

(c) the prevailing party In any actlon to enforce this Agreement shall be entitled to seek costs
and fees (including attorneys’ fees and expart witness fees) incurred in connaction with

such action,

Governing Law and Jurlsdistion. This Agresment is governed by and shall he construed in
accordance with the laws of Scotland and the Partios irrevocably submit jo the exclusive
jurisdiction of the Scottish Courts:

Term. This Agreement shall terminate on the third anniversary of the date hereof, provided that
the Receiving Party’s obligations with respect to use and disclosure of Confidential Information
received prior to the termination of this Agreement shall suwvive indsfinitely. The Receiving
Party's obligation to release and indemnify the Disclosing Party hereunder shall suvive any
termination of this Agreement. Elther Parly may terminate this Agreement with respect to further
disclosures upon thirty (30) days written notice to the other Party,

Limitations. Nothing in this Agreement;
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(a) requires a party to disclose to the other pary or to accept from the other parly any
padicular information; or

(b grants any infellectual property or other rights to a party; or

(c} requires the Disclosing Party to proceed with the Purpose or any proposed refationship in
connesction with which Confidential Information may be disclosed.

Disclaimer. ALL CONFIDENTIAL INFORMATION IS PROVIDED “AS IS, NEITHER PARTY
MAKES ANY REPRESENTATION OR WARRANTY OF ANY KIND; EXPRESS OR IMPLIED,
REGARDING THE TIMELINESS, AGCURAGY OR COMPLETENESS OF ANY CONFIDENTIAL
INFORMATION DISCLOSED IN CONNECTION WITH THIS AGREEMENT. THE DISCLOSING
PARTY WILL HAVE NO UABILITY TO THE RECEIVING PARTY OR ANY OF ITS
REPRESENTATIVES ARISING FROM OR RELATING TO THE CONFIDENTIAL INFORMATION
OR THEIR USE OF THE CONFIDENTIAL INFORMATION,

Notices. Notices or other communication required, parmitted or contemplated undar this
Agreement must be In writing and will be sufficiently given and recelved If: (i) personally served
on the other Parfy during normal business hours at the addresses set forth herein {personalty
served notices shall be deemed recelved by the addresses when actually dalivered), (i) recelved
by email (with acknowledgement of receipt), or (i) sent by first class registered mail, postage
prepaid, to the intended recipient (nolices so served shall be deemed to have been received by
the addressee on the fifth business day folfowing the date of mailing thereof:

{a) Notices sent fo DF Barnes shali be addressed as follows:

45 Pepperrell Road
St John's, Newfoundiand
A1A BNS

Altention:
Email
{iz) Notices sent to the Scottish Ministers shall be addressed as follows:

The Scottish Government

Vicforia Quay, Leith, Edinburgh EHE 80Q
Aftentlon;
Email:

Eijther party may designate different contact information by giving the other party wiitten notice of
the new nformation,

Entire Agreemsnt. This Agreement supersedes all prior discussions and wiitings and constitutes
the enlire Agresment, understandings, negotlations and discusslons between the parties with

respect o the subject matter hereof,

Waiver, No walver or madification of this Agreement will be binding upon elther parly unless
made in wiiting and signed by a duly authorized representative of such party.

(=) No failure or delay in:
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26.

{) exercising any right or remedy; or

{ih requiring the safisfaction of any condition under this Agreement and no course of
dealing between the Parlies operates as a waiver or estoppel of any right,
remedy or condition,

() A walver made In writling on one occasion Is effective only in that instance and anly for
the purpose that it iz given and is not to be construed as a walver on any future cecasion
or against any other Person

Severability. In the event that any of the provisions of this Agreement shalt be held by a court or
other tribunal of compstent jurisdiction to be iltegal, invalid or unenforceable, such provision shall
be limited, medified or eliminated to the minimum extent necessary so that this Agreement shall
otherwise rernaln In full foree and effect,

Successors, This Agreament will bind and benefit sach party and its persenal representatives,
heirs and successors and permittec assigns.

Independent Gontractors. The patties are independent contractors and thls Agreement
toss not establish any relationship of partnership, joint venturs, employment, franchise or agency
belween them.




21, which shall be desmed an originat instrument for all purposes, but all of which shall comprise one
and the same instrument. Delivery by electronic transmission in pertable document format of an
executed counterpart of this Agreement Is as effective as delivery of an originally executed
countarpart of this Agreement,

IN WITNESS WHEREOF, this Agreement consisting of this and the preceding six pages, Is executed as
follows and are delivered for the purposes of the Legal Writings (Counterparis and Delivery) {Seotland)
Act 2016 on the date spevified on page 1 of this Agreement.-

BUBSCRIBED for and on behalf of the said
D, F. BARNES SERVICES LINITED

at Sf jf?’“f\)% . .foL Cavonoh:
on D22 Fetpuatr - D18

d Authorised Signatory

in

Witness: B

Full Namsd

Address: Q{GO'M@\HSP\d
ke Coge WL




SUBSCRIBED for and on behalf of the said
SCOTTISH MINISTERS

at -

= Ktlamhe CDL"DC«:‘(—,?/ 50 [5;—,_:90@11-91:?“;»

Glaggord
on fo,’otf?ol&“

by

Print name

in the prasen

Witness: .
Full Name: | | s
Address: .3, S tarhe | Qocry
\3.0. Sremve lawo

Cﬂ%‘gﬁv




