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7. Execud

1.2

1.3 The overarching conclusions @ré as follows:

ve Summary

(i} There is evidence 1o suggest that the decision of 30 July 2015 and the stthsequerit

Teviaw was not correct

(i
(i)

1.4 A summary of the conglusi

ly determined, in line wit

the -S—adw‘e!f ruling.

LT nclusions relating to the allegation and recommendations relating
i the Internal Control Envireniment are detaited in section 8 and 9 of the report.




2.2 The report comprises’

s A methodology, which details how the assessment was underlaken by the investigator.

«The purpose of the Yaport, which highlights why the assessment was required and
providas details of the concemns.

o A chronclogy, which details. the events and actions undettaken since the day the
concern was made, 1o the completion of the Internal Audit report.

s A background fo DHP,

3. WNethodology

3.2 An initial assessment was undertaken by lLegal Services and as a result of the
assessment it was recormmended that a more detailed assessment be undertaken into
the concerns following the conclusion of anather investigation relating to DHP.




s Depaitment for Work and Pensions (DWP) DHP Guidance
Local Authority Giood Practice Guidance) April 2013. (Appendix 3)
» Department for Work and Pensions (DWP) DHP Guidance Manual (including
Local Authority Good Practice Guidance) August 2015. (Appendix 4)
« DWP DHP Guidance Manual (including Losal Authérity Good Practice Guidance)
Febiuary 2016. {Appendix 5)
Wirral Council's DHP Procedures. (Appendix 6)
‘Wirral Gounéil's DHP Policy. (Apperidix 7)
‘Wirral Council's Authority to Discuss Procedures. {Appendix 8)
Wirral Gouncil's Requests for Appeal/Review Procedures. (Appendix 9)
“I'fie claimarnts DHP appiication and assessment documeritation. (Appendix 10)
‘The claimant's latest and past DHP applications and assessment docu mentation.

g & ® I © €

Annendix 11 {|) -

3.7

4. Purpose of report

4.1

47 In accordance with the Investigation Terms of Reference, as set out by the: M‘oni"zoz‘ig
Officer, the investigator will reporton the following points:

(i  Whether the decision which was made in July 2015 and subsequently réviewed
in October 2015 was correctly determined taking into account the decision M R v
Sandwell Metropolitan Borough Council ex parte Hardy [2015] EWHGC 880
{(Admin}.

iy  ‘Whather the decision taken by WN on 1st March 2016 was compliant with the
decision in R v Sandwell Metropolitan Borotigh Courieil ex parte Hardy [2015]
EWHC 880 (Adrmin).




4.3

4,4

46

4.7

fii)

(iv)

By undertaking the investigation into the concems raised it has aiso provided an
opportunity o review a number of working practices and procedures in relation to the
administration of DHPs, the findings of which are detailed in section 7 of this report.

It should be noted that the matters raised in this report arg only those which came to the
investigator's attention during the course of the review, and are not necessarily a
comprehensive statement of all the weaknesses that may exist or all improvements that
rhight be made,

Conclusions relating to the concerns and recommendations relating to the intemal
Control Environment aré detailed in section 8 and 9 of the report,

The content of the report is confidential. However, the “Recommendations relating to
the Internal Control Environment” should be shared with the relevant Head of Service,
to be actioned as appropriate,

Intermal Audit is obliged to undertake a follow-up review within four months of the date
of this report, so as fo oblain evidence of the progress in implementing the
recommendations. If recommendations have not been implemented within a reasonable

timescale, the Audit and Risk Management Committee and Chief Executive will be

notified.







8.2

6.3

5.4

8.5

6.6

6.8

6.9

Backaground to Discretionary Housing Payments

DHPs are used by LAs to provide financial assistance to claimants, who experience a
sharifall betweer the rent due and their Housing Benefit (HB) or Universal Credit (UC)
anfitlement.

DHPs were introduced inJuly 2001 and the legal framework covering DHPs are “The
Discretionary Financial Assistance Regulations 2001". DHPs are funded by central
govenient and LAs can use their own funds to top up the government contribution, by
an additional 150%. However, once this limit is mét LAs cannot award any more DHPs,

DHPs may be awarded, in addition to any welfare benefils, when a LA considers that a
claimant requires further financial assistance towards housing cogts: Housing costs are
generally dofited as rent, but gan also include other costs such as a rent deposit. DHPs
may be awarded #s a one-off payment or perindically for & period a LA considers
appropriate.

Irv-establishing if a claimant requires furf;h'@','r financial assistance, a LA can decide how to
wreat any oxpendituie, offsetling it against inceme interided to assist with such
expenditure, as appropriate.

When an ndividual applies fof a DHP, they must give the LA
¢ information the LA requires to make a decision or look at a decision again (far
example details of incorme, capital and expenditure)
s ariy other information the LA considers reasonably necessary in connection with
their application.

DHPs gannot ‘cover ineligible service charges such as those included in rent, increases
in rent due fo outstanding rent arrears, rent that is clearly excessive and certain
sanetions and reductions in benefif.

As a result of announcements during the passage of the Welfare Reform Act 2012, the
central government confribution towards DHPs has been increased to help LAs provide

support to people affected by some of the key welfare reforms, such as the introduction
of the benefit cap, -social sector size criteria and the local housing allowance refouns.

The DWP pravidé«s guidance fo LAs on how DHPs can be used and following the

developments in 2012, the DWP guidance now includes a good practice guide that
offers advice on hiow DHPs can bé used to support certain categories. of claimants and
how LAs can contribute to the process of welfare reform by using DHPs.

From April 2013, the DWP DHP guidance was updated to reflect amendments to the
Discretionary Financial Assistance regulations, which ensure the scheme covers the
introduction of UC and abolition of Council Tax benefit,

6.10 The refulativhs Tequire that there must be an application for DHP before a LA can

consider making a payment, which may or may not be in writiiig. i is up to thi LA how
the application process will operate,

6.11 Although LAs can decide what constilites an application, in each casé, there must be

s-omaiﬁiﬁg which triggers that application. This could be something as simple as &
telephone call asking the claimant if they wish to apply for DHP ar a claimant declaring




that they are having financial difficulties and asre unable to meet their rent liability. A LA
might autematically invite claimants who have suffered a shorffali in their rent as a result
of the welfare reform changes, to make an application for a DHP, while at the same time
advising the claimant of mitigating actions.

6.12 An application can be aceepted from someone acting on behalf of the HB or UG
claimant. This could he an appointee or advocate, for example, if the person is
vulnerable and requires support; or the claimant may request that someong acls on
their behalf,

613 LAz have a large degree of discretion over the scheme and there are few regulatory
restrictions. Howaver, LA detisions must be made in accordance with ordinary
principles of good decision making, i.e. administrative law. In particular; LAs have & duly
to actfairly, reasonably and consistently. Each case must be decided on its own merits,
and decision making should be consistent throughout the year.

5.14 Wirral Council has a nurmber 6f objectives when considering whether to make afi award
of DHP. These are io:
» alleviafe poverty
ericourage and sustain Wirral residents in émployment
safeguard Wirral residents ifthelr homes
help those who are trying to help themselves
keep families together
support the vulnerable in the local community
help claimants through personal crises and difficult events

]

g & @ & u

B.15

6.16 All Assessors who are on "band F” grade can undertake a DHP assessient and make
a decigion to award or refuse DHP. DHP awards of more than £25.00 per week or

£1,000 in total are authorised by a Team Leader. When a decision is made the

assessor sends a letter to the claimant, notifying them of the DHP decision.

65.17




7.1

711

Findings

Test 1a) Whethsr the declsion which was made in July 2015 and b) subsequently
reviewed in Ociober 2015 was correctly determined, taking into account the
decision in B v Sandwell Metropolitan Borough Council ex parte Hardy [2015]
EWHC 820 {Admin).

The Sandwell Ruling

Taking Disability Living Allewance Care (DLA(c)) inte account for the purposes of the
DHP financial assessment was the focus of a High Court case R v, Sandwell MBG, ex

parte Hardy in Marsh 2015.

1.2 I the uandwdl oase i‘he Iwhgh Court deterrmned that andWGiI Metmpoli'tan Bmmuqh

7.1.3

745

716

ingome, when assessmg DHP apphcations was uniawful on grounds ihdf the au{hority
had fettered its own discretion and that the policy amoueied to itdirect discrimination on

grounds of disability.

The effect of the decision in the Bandwell case is thal LAs shiould not have a blanket
policy of taking info account DLA care component and other disability related benefits
as income and in deterrining whether disability velated benefils are {o be considered as

income for the purpese of awarding DHP, consideration has fo be given to whether the

income received from a disability related benefit is used to fund expenditure assaciated
with that disability,

decision rff ‘ih% Hsg_h_ (_,oar[ in R v, Sandweil Metropolztan Bomugh Council (MBQC), ex
parte Hardy. Paragraph 3.9 of the DWP guidance specifically refers to the Sandwell
case arg the freatment of disability related bénefits, as follows!

When deciding how to treat income from disability-related benefits such as
Disability Living Alfowance or the Personal Independence Payment, you
stiould have regard to the decision of the High Court in R v. Sandwelf
MBC, ex parte Hardy, In parficular, you should consider each DHP claim
off & case by case basi:, haw‘ng ;egard fo fhe purpose of those beneﬁzs

habﬂ:bes aswmat@d Wﬂ‘h dfsabmfy

NB: Personal Independence Péymént (PIP) is a new benefit that the Government
intreduced from 8 April 2013, which will eventually replace DLA for people aged 16 to
64,

An invisstigation has recently been undertaken, following a confidential report which was
made to the Monitering Officer, regarding concerns that Wirral Council is. failing to take
into account the judgement of the Sandwell case (March 2015) and ignoring DWP
guidance, by roufirigly includirig DLA(c) or PIP, when assessing DHP .awatds.

The investigation focused on DHP applications where DLA(GYPIP is in payment and
whether applications have been assessed in accordance with Wirral Counei's own
procedures and processed in compliance with the decision in the Sandwsll case and
DWP Guidance.




747 The main finding from the investigation was that in the majority of cases examined fhe
PHE application Had been assessed in accordance with Wirral Council's own
procedures/iraining. However, the proceduresfiraining leads the assessor to include
DLA{G)/PIP incortie in their assessment of DHP.

7.4.8 The findings from the investigation resulted in the following key recommendations;

E)

The prosedure. manual should be updated, to ensure that it refers to the Sandwell
case and no longer dirgéts the assessor to include all income nonmally disregarded,
but instead to consider disability related expenditure when deciding whethér or not
6 iinclude DLA{g) inconre,

If the applicant has not provided evidence of expenses relating to their disability and
the application form does not specifically request stich information, the asgessor
should contact the applicant to determine if they have any disability expenses and
retain all supporting evidence. Where an assessol thgoses to include or disregard
BLA(G) incbme the reason should be dosumented on the DHP worksheet by the
assessor in all cases.

The revised procédures should be communicated lo all assessment shaff
underfaking DHP assesaments.

7.1.9 The recommendations detailéd above are in the process of being implemented by the
responsible depariment.

7.1.114

7.1.42













7.1.51

7. 4328

7.1.33 There was no evidence that DHP fraining had been delivered to assessors singe the
publication of the Sandwell case. Therefore, if assessors were referring to their training
inaterials when assessing claims they would be making their decision based on the

following instructon:

Take alf the claimants income into account including those items normally
disregarded. The only exception to this is DLA Mobility that remains
disragardad. You should also disregard any travel expenses (1.e. petrol, car

insurance, car loans, cartax) but only up to the level of the DLA mobility.

7,134

7.1.39

14




7.1.87 Test 1a Bummary Conclusion

There is evidence to suggsst that the decision of 30 July 20156 was nit correcily
determined, as the R v Sandwell Metropolitan Borough Council ex parte Hardy
[2045] EWHC 890 {(Admin) case was not taken info account duiing the
assasgment process:

15













(i} The DHP pohcy and procedut‘m s OuUId 10 De zewewec, an,,-_ ,
they no lenger refér to the Appeals Team, there is clear gurdance on tlmeframes
between the first and second review and they adequately reflect the current

review/appesals procedure.
(i) The revised pelicy and procedures should be communicated 1o all Benefit Officers

whe undertake DHP assessméents.




> 1 The DWP DHP Guidance Manual (including Local Authority Good Practice Guidance)
February 2016 (Appendix 5} states the following in relation to the treatment of DIA/PIP
fhcome and expendiure: :

Whan deciding how ta treat income frofm disability-related henefits such as Disability
Living Affowance or the Personal independente Payment, you should have regard to

the deuision-of the High Court in R v. Sandwell MBG, ex parte Hardy. In particular, you
shoutd consider each DHP ¢laim on & case by case basis having regard to the
putpose of those bensfits and whethier the money from those benefits has been
corrmified to ofher liabflities assoclated with disabilily.
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728 &
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7.31 Wirral Council's DHP procedure states the following in relation to the DHP application
and assessiment procass (Appendix 6):
The claimani must apply for DHP. Although this can be in the form of a telephone
call, hormally we will ask the claimant o complete a special claim form so thal the
corvect information regarding income and expendifure are given,

must be recorded on Acadery.

When a decision Is reached, the factors considered need to be recorded on a
warkshast held ob Civica. You will need fo complete the workshee! providing delails
of all the income and oulgoings the claimant has supplied on their DHP application
forr,

You must ensure that all of the reasons for reaching your decision are cleatly marked
an the form you will need to do this regardlass of the outcome. Keep in mind that it is
more likely that @ decision fo refuse or parlially award may be challenged by the
custormer and the way you record yotir decision will becomie mare important it/when
the tase is reviewed by the Appeals Team.

732

7.3.3

734

7.3.5

738










7.3:18 18

7.8.19

7.3.20 Internal Confral Recommendation 2
(i) Al evidence in relation to & claim should be recorded on the Civica and Academy
systems in & fimely mannér, in line with the DHP procedures.
(i) All email correspondence should be directed sfraight to a central email address,
rather that an assassors email address.

7.3.21 Intornal Control Recommendation 3
It should be ensured that when a claimant wishes to use a third party {o help them with
theti- olaim, the appropriate ‘authority o discuss’ declaration is completed and signed by
the claimant.

25
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7.4.7 .

745 B
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3 Department for Work and Pensions (DWP) DHP Guidance Manual
L (including Local Authority Good Practice Guidance} April 2013,
4 PWP DHP Guidange Manual (including Local Authority Good Praclice
Guidarice) August 2015,
5 DWE DHE Euidarice i\ﬂéidii&iF(lﬂr iuding Local Authority Good Practice
| Guidance) February 2016,
8 | Wirral Council's DHP Procedures.
e B Bolay
8 Wirral Councif's Authority to lec,uw Pmc,c,dunﬁs:
9 Wirtal Council's Requests for Appeal/Review Procedures
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12 (i)
13 -
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