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TRAFFIC MANAGEMENT ACT 2004 PART 6 – ADJUDICATOR POWERS 

1.  This minute is intended to summarise the discussions I held with both of you on the issue of 
adjudicator powers. I would again like to thank you both for taking the time to discuss this with me 
and I think that we have seen real progress made on this issue.  

2.  Firstly we have committed to removing the right to make a representation on the grounds of 
exceptional circumstances. This is found in the General Regs section 24 (5)(e) and also in the Reps 
and Appeals Regs in Section 4(j) and 8(5)(g). It was agreed that having this as such a wide right to 
make representation could potentially lead to the opening of the floodgates and would make it 
more difficult to decide cases. It is also hoped that this will decrease confusion for the public by 
providing clearer grounds for representations, a concern that Caroline mentioned she had discussed 
with the Local Government Ombudsman. 

3.  The major issue we also reached agreement on was that adjudicators should have the power in 
a clear regulation to direct an authority to cancel a PCN on the grounds of collateral 
challenge/procedural irregularity. As we discussed we do not yet have the exact language for this 
yet, but we are working on it as we speak. This of course takes place in practice already, but there 
is a desire for a new regulation to make this clear and prevent local authorities from challenging 
these decisions on the grounds that the adjudicators do not have the express powers outlined in 
legislation. At present the regulations allow the adjudicators to consider those appeals where the 
contravention did not occur. This new regulation would address the incidents where a 
contravention HAS occurred but the local authority has acted unlawfully/outside Public Law in 
administering the issuing stages onwards. Examples of this could be where a date is missed off a 
PCN, where there is incorrect information on the PCN or where a charge certificate has been 
issued before an appeal has been decided. As I stated above the language of this is currently being 
drafted but I am confident, with your help, that we can meet your concerns on this issue. 

4.  We also discussed the issue of mitigating circumstances and discretion. To be clear this is 
where a contravention HAS occurred and the authority HAS acted lawfully and correctly yet there 
is some extenuating circumstance that may warrant the PCN to be cancelled. Lord Justice Sedley 
said in the Baroness Walmsley case that it is for the authority to make and publish their policies on 
discretion, and that these should be applied FLEXIBLY. We propose that where a representation 
has been rejected and an appeal made, the adjudicator will have the power to refer the case back to 
the authority for reconsideration if it disagrees with its decision. The case would then be examined 
by a separate section of the authority such as the Chief Executives Office to ensure a detailed 
independent examination of the case. The authority would then have the choice of whether to allow 
the appeal as per the adjudicator’ decision, or if it decides to reject the appeal, give clear reasons 
why it has taken this course. 



[bookmark: 2]5.  Caroline helpfully pointed out that in areas such as collateral challenge it is fine for the 
adjudicators as lawyers to make decisions on matters of law. However any further powers of 
discretion on mitigating circumstances present a more difficult situation as they would be less clear 
cut from a legal perspective. Furthermore by sending the case back to the authority it places a 
requirement on the authority itself to fully examine the case, and thus their policies on discretion in 
order to reach a decision. This would lead to long term qualitative improvements. Caroline pointed 
out that this would be markedly better than if the adjudicator had the power to cancel the PCN and 
give its recommendations. In this situation it was surmised that the authority would grudgingly 
accept the appeal with little regard for the reasoning behind the adjudicator’s decision. 

6.  Furthermore Martin pointed out that the reality of the situations means that there must be 
sufficient disincentive for people to go through the appeals process, as otherwise it is likely that the 
number of appeals would increase dramatically. 

7.  This power will be added as a separate adjudicator power, but as stated in paragraph 2 it will 
not be a ground of representation.  

8.  I hope that I have stated this clearly and look for you to confirm that you are content with us to 
proceed in this vein. 

9.  Many thanks again for both of your invaluable help and advice. 
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