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Room D/01, Ashdown House 

Mr O’Brien 
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St Leonards on Sea 

 

East Sussex,  TN37 7GA 

[by e-mail: request-122147- 

 

xxxxxxxx@xxxxxxxxxxxxxx.xxx] 

e-mail: FOI-Advice-Team-DFT 

 

@dft.gsi.gov.uk 

 

 

 

30 August 2012 

 
 
Dear Mr O’Brien 
 
Re: FOI request F0009076 
 
I am writing with regard to your FOI request which you originally made to the Department 
for Transport on 16 July 2012. The Department replied on 2 August advising you that it no 
longer held the information you had requested. On the same day you wrote to the 
Department requesting an Internal Review.  
 
As a senior member of the Department’s Information Rights & Records Unit who was not 
involved in the handling of your original request, I have carried out an independent internal 
review. My findings are set out below.  
 
Case background 
 
On 16 July 2012, you requested the following information: 
 

I would be grateful if you could provide copies of the 
background documentation, including correspondence, relating 
to the drafting of SI 2007/3482. 
 

SI 2007/3482 refers to The Civil Enforcement of Parking Contraventions (England) 
Representations and Appeals Regulations 2007. 
 
The Department responded to your request on 2 August. The response stated that “the 
information you requested has been destroyed in accordance with best records 
management practice”. As such, the Department believed that it did not hold any relevant 
information it could provide in response to your request. You expressed dissatisfaction at 
this response, and asked the Department to search its records again. 
 
Information no longer held 
 
Having carried out investigations involving both the relevant policy team (Traffic Division) 
and the team responsible for overseeing the management of the Department’s official 
records, I have established that the official registered files on which the information you 
requested was held had been destroyed before your request was received. 
 
It may help if I set out some background to how your original request was handled. 
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The staff members who dealt with the development of the SI in 2007 are no longer working 
for the Department. However, in considering your initial request, Traffic Division 
established that relevant official records would have been held on two specific files: 
 

 LUT1 

11/6/38 

― Amendments to the Road Traffic (Parking Adjudicators) (London) 

Regulations 1993 

 LUT1 

11/6/40 

― Regulations for Parking Adjudicators in England and Wales 

 
At the time the information you are seeking was created, Traffic Division still kept its official 
records on paper files, rather than electronically. Electronic records files with the same 
numbers did (and do still) exist within the Traffic Division’s records structure. However, 
both of the electronic files are empty. 
 
Traffic Division first established that the two paper files in question were not held locally. It 
appears likely that the files were returned to Records Management Branch1 for storing 
during a large reorganisation of the Department’s structure which took place during the 
first half of 2011. Given the age of the information, there was no business need for the files 
to be kept to hand in the same location where the Division is based. Furthermore, the 
reorganisation coincided with accommodation moves to relinquish approximately 40% of 
the building accommodation and this has greatly reduced the office storage capacity. 
Having established that the files had been sent for off-site storage, Traffic Division ordered 
all parts of the two relevant files to be retrieved in order to progress your request. 
 
Records Management Branch responded on the same day that the two official files in 
question had been deleted from their records catalogue. This occurs when official records 
have reached the end of their retention period. Records colleagues confirmed that the 
retention period for the official files in question had been set at 5 years. (The retention 
period is set by the responsible officer requesting the new official file sub-theme when it is 
first set up.) In other words, the files in question had been destroyed, as part of the 
contractual arrangements the Department for Communities and Local Government 
manage on DfT’s behalf with an external records storage contractor, although in line with 
normal practice no record is held of the precise date on which destruction of the two 
particular files took place. 
 
Traffic Division’s original response to your request stated that the information you sought 
had been destroyed “in accordance with best records management practice”. While I am 
satisfied that the information has been destroyed, I would not necessarily agree that this 
was fully in accordance with best practice. It appears likely that some of the more recent 
information on the two files would have dated from the second half of 2007 (although I 
cannot establish this for certain, since the two official files no longer exist). File retention 
periods are calculated from the date of the most recent record on a file. For example, if the 
newest paper on a file dated from November 2007, and the file had a five-year retention 
period, that file should not be destroyed until November 2012 at the earliest. Destruction of 
these records may therefore not have been fully in keeping with the Department’s records 
management policy. The Department is currently implementing an Improving Records 
Management Programme and this involves Traffic Division and all other areas of the 
central Department reviewing their official records structures and assessing the retention 
period that is appropriate for each set of records.  The expectation is that in future the 
great majority of official records will be held electronically and destruction will be 
undertaken annually and fully recorded.  Use of paper files is now limited to areas of the 

                                                 

1 Knowledge and Information Technology Division (who are part of the Department for Communities and 
Local Government, but who have responsibility for managing the Department for Transport’s archived 
records as well). 
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Department where because of size, e.g., large scheme plans, they can justify maintaining 
paper records.  Additionally, access to electronic folders outside of the official records 
structure will no longer be possible and similarly limits are being imposed on the size of 
both personal drives, used for official personnel and similar records, and email folders. 
 
Information held outside official record structures 
 
Notwithstanding that the relevant official files have been destroyed, while carrying out my 
internal review, it has come to light that the Department does still hold some information 
that falls within the scope of your request. Relevant information has been found in an 
unregistered electronic folder set up by a former member of staff who worked on the SI. 
This electronic folder is distinct from the two numbered official files referred to above which 
held the complete official record. Information in the unregistered electronic folder is, I 
believe, highly likely to have duplicated some of the information held in the official files and 
was unknown to other members of Traffic Division. However, the information we have 
located in the electronic folder apart from the official record does not constitute a complete 
record of the official record the Department previously held; the proper place for official 
records to have been stored would have been the two numbered files.   
 
The relevant information we have located comprises a variety of internal communications, 
including Ministerial submissions and draft SIs. I am enclosing copies of the 
information which can be released. 
 
Legal advice 
 
Some of the information we have located falls to be withheld under the exemption provided 
for in Section 42(1) of the FOI Act. Section 42(1) provides that “Information in respect of 
which a claim to legal professional privilege… could be maintained in legal proceedings is 
exempt information”. A client’s ability to speak freely and frankly with his or her legal 
adviser in order to obtain appropriate legal advice is a fundamental requirement of the 
English legal system. The concept of legal professional privilege (LPP) protects the 
confidentiality of communications between a lawyer and client. This helps to ensure 
complete fairness in legal proceedings. 
 
There are two types of privilege within the concept of LPP: litigation privilege and advice 
privilege. In this case, it is advice privilege that is relevant. Advice privilege applies where 
no litigation is in progress or contemplated. It covers confidential communications between 
the client and lawyer, made for the main purpose of seeking or giving legal advice. 
 
The information we are withholding covers legal advice received during the course of the 
drafting of the SI. Some documents (legal correspondence between lawyers and Traffic 
Division) fall to be withheld in their entirety. Other documents are being released, but 
sections of those documents which reproduce legal advice have been redacted under the 
exemption. 
 
Guidance provided by the Information Commissioner’s Office on the Section 42 exemption 
states that, “Once the public authority has established that the requested information falls 
within the definition of LPP, the next question that often arises is whether privilege has 
been lost or waived because of earlier disclosures.” 
 
I can confirm that, in this case, privilege has not been lost; there have been no disclosures 
that would have meant the information could no longer be regarded as confidential.  
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Section 42(1) is a qualified exemption. This means that information can only be withheld if 
the public interest in withholding the information outweighs the public interest in its 
disclosure. I have therefore considered the public interest in both release and withholding 
of the information in question. 
 
There is a general public interest in disclosure of the requested information, in that it would 
support accountability, transparency, and the furthering of the public debate.  
There is a public interest in public authorities being accountable for the quality of their 
decision-making. Ensuring that decisions have been made on the basis of good quality 
legal advice is part of that accountability. Transparency in the decision-making process 
and access to the information upon which decisions have been made can enhance 
accountability.  
 
Against this, there is a strong general public interest inherent in maintaining the legal 
privilege exemption, owing to the importance of the principle behind LPP: safeguarding 
openness in all communications between client and lawyer to ensure access to full and 
frank legal advice.  
 
It is in the public interest that the decisions taken by government are taken in a fully 
informed legal context where relevant. Government departments therefore need high 
quality, comprehensive legal advice for the effective conduct of their business. Without 
such comprehensive advice the quality of the government's decision-making would be 
much reduced because it would not be fully informed and this would be contrary to the 
public interest.  
 
Disclosure of legal advice has a high potential to prejudice the government's ability to 
defend its legal interests – both directly, by unfairly exposing its legal position to challenge, 
and indirectly by diminishing the reliance it can place on the advice having been fully 
considered and presented without fear or favour. Neither of these is in the public interest. 
The former could result in serious consequential loss, or at least in a waste of resources in 
defending unnecessary challenges. The latter may result in poorer decision-making 
because decisions themselves may not be taken on a fully informed basis.  
 
There is also a risk that lawyers and clients will avoid making a permanent record of the 
advice that is sought or given or make only a partial record. This too would be contrary to 
the public interest.  
 
The Information Tribunal has recognised that ‘…there is a strong element of public interest 
inbuilt into the privilege itself. At least equally strong countervailing considerations would 
need to be adduced to override that inbuilt public interest’ (Tribunal Decision 
EA/2006/0023). In my view, there is no particularly strong public interest in the specific 
information covered by your request that is sufficient to match the strong public interest in 
protecting the legal advice. I therefore consider that legal advice falling within the scope of 
your request should be withheld.  
 
Junior officials’ names 
 
As well as withholding legal advice, we have also redacted the names of junior officials 
from the information we are releasing under the exemption at section 40(2) and (3) of the 
FOI Act. We are withholding the names of junior officials (none of whom currently work in 
this policy area) on the grounds that disclosure would breach the first Principle of the Data 
Protection Act.  This Principle requires that the processing of personal data be fair and 
lawful.  I am satisfied that disclosure of such names would be unfair, as officials at a junior 
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level who are not working in public facing roles have a reasonable expectation that their 
names will not be made public. 
 
Conclusion 
 
In summary, I have established that, while the official files that held the official record 
relating to the drafting of SI 2007/3482 are no longer held, the Department does still hold 
some duplicated information that falls within the scope of your request. Some of that 
information falls to be released, and is enclosed with this letter. However, legal advice is 
covered by the exemption in Section 42 of the FOI Act, and in my view the public interest 
favours withholding that information. Junior officials’ names are being withheld under 
Section 40(2) and (3) of the FOI Act. 
 
If you are not content with the outcome of this internal review, you have the right to apply 
directly to the Information Commissioner for a decision. The Information Commissioner 
can be contacted at: 
  
 Information Commissioner’s Office  
 Wycliffe House  
 Water Lane 
 Wilmslow 
 Cheshire 
 SK9 5AF 
 
Yours sincerely, 
 
 
 
P Parr  
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