
 

 
 
Mr Joe Rukin 
[By email: request-311536-d70f3f05@whatdotheyknow.com] 
 
 
Dear Mr Rukin, 
 
Freedom of Information Act Complaint – Ref: F0013243 
 
I am writing about your request for information, received by the Department on 19th 
January 2016, in which you asked for the following information: 
 
1) How the HS2 project was split up for purposes of MPA review and reports 

in 2015. 

2) The dates each review/report took place. 

 3) The overall delivery confidence assessment or traffic light rating given in 

each of these reports. 

  4) The recommendations made in each of these reports. 

5) The feedback given by HS2 Ltd regarding any such recommendations. 

6) The actual reports.” 

 
The Department wrote to you on the 16th February 2016 to advise that it needed to 
extend the time for reply in order to complete complex public interest test 
considerations. It subsequently responded to your request on the 15th March 2016, 
handling bullet point one outside of the FOI Act on the grounds that it considered it a 
request for an explanation as opposed to a request for recorded information. Bullet 
points two to six were handled under the FOI Act and whilst it confirmed that it held 
relevant recorded information it advised that the exemption at section 35(1)(a) of the 
FOI Act was engaged and the public interest in withholding the information outweighed 
that for disclosure.   
 
On the 4 April 2016 you contacted the Department and requested an internal review as 
follows: 
 

Department for Transport 
Great Minster House 
33 Horseferry Road 
London 
SW1P 4DR 
Tel: 0300 330 3000 
 
 
Web Site: www.gov.uk/dft 
 
Our Ref: F0013243 
 
3 May 2016 



‘I am writing to request an internal review of Department for Transport's 
handling of my EIR request 'All 2015 HS2 MPA reports'. 
 
I am exceptionally disappointed with the response to my previous request. It 
seems you have deliberately decided to misunderstand part one of my request, 
by deciding that ‘for the purposes of’ meant that I was suggesting the HS2 
project had been split into sections purely for the reasons of MPA assessment. 
This was clearly not the case and is typical of what I have come to expect, in that 
the culture of misinformation within HS2 Ltd permeates even the simplest of 
requests. 
 
For clarity, I want to know what parts of HS2 have been reported on, e.g. Phase 
1, Phase 2a, Phase 2b. 
 
With regards to the rest of your response, it is clear to me that the information 
will be environmental in nature and I request an internal review.’  

 
As a Senior Civil Servant who was not involved in the original decision I have now carried 
out an independent review of the way the Department handled your original request 
and this letter sets out my findings. 
 
First, I note that you have asked the Department to handle your request under the 
Environmental Information Regulations 2004.  However, having carefully reviewed the 
information you have requested I consider it to be non-environmental in nature and I 
therefore uphold the Department’s decision to deal with your request under the 
Freedom of Information Act 2000 (“the FOI Act”).  The requested information is not 
about the actual construction of the high speed rail network, or the environmental 
impact of the project. It relates to wider issues around the planning and management of 
the HS2 Project. In my view, such planning and management information does not 
constitute environmental information and therefore does not properly and 
appropriately fall within the definition in regulation 2(1) of the EIRs. 
 
In relation to bullet point one of your request, the original case handler explained, 
outside of the FOI Act, that the project had not been divided up solely for the purpose of 
Major Projects Authority (now Infrastructure and Projects Authority) Reviews, but that 
IPA Project Assurance Reviews are regularly used to provide assurance for both 
programme-wide and project-specific events. He explained that major decision points in 
2015 had included plans for Euston station, accelerating the route from the West 
Midlands to Crewe (Phase 2a) and the start of the civil engineering process in 
preparation for Phase 1 construction.   
 
I have reviewed the Department’s decision to respond to bullet point one of your 
request outside of the FOI Act and I uphold that decision. I am satisfied that this is a 
request for an explanation as opposed to a request for recorded information. I also 



uphold the Department’s decision to respond in the way that it did. Having spoken to 
the original case handler I am content that they did not deliberately decide to 
misunderstand point one of your request but instead provided a helpful explanation of 
the process.  
 
I note that in your letter, you have offered further clarification of the information you 
require in relation to “what parts of HS2 have been reported on, e.g. Phase 1, Phase 2a, 
Phase 2b”.  Unfortunately however, I am unable to disclose this information to you for 
the same reasons as for parts two to six of your original request.  These are set out in 
the paragraphs below and in the attached summary of the public interest test (Annex A). 

In relation to bullets two to six of your request set out above, after careful consideration 
I have decided to uphold the original decision to withhold the information, in reliance 
on the exemption at section 35(1)(a) of the FOI Act, which exempts information held by 
a Government Department if it relates to the formulation or development of 
government policy. 

In applying this qualified exemption, I have re-examined the public interest test that the 
Department provided to you as part of its original response and have augmented some 
of the arguments which cover your clarification.  I consider all of the arguments for and 
against disclosure to be relevant to the information and on balance, I consider that the 
arguments for withholding the information outweigh those for disclosure. I agree that 
releasing this information would damage the ‘safe space’ required for the IPA review 
process.  The arguments for and against disclosure are attached at Annex A. 

If you are not content with the outcome of this internal review, you have the right to 
apply directly to the Information Commissioner for a decision. The Information 
Commissioner can be contacted at: 
  
 Information Commissioner’s Office  
 Wycliffe House  
 Water Lane 
 Wilmslow 
 Cheshire 
 SK9 5AF 
 
Kind regards 

 
Cavendish Elithorn 
Director of Strategy, HS2 Group 
  



Annex A 
 

Exemption in full 

Section 35: Formulation and Development of Government Policy 

Section 35 is aimed at protecting the policy-making process in order to maintain the delivery 
of effective government. It only applies to government departments (including a Northern 
Ireland Government Department) and the Welsh Assembly Government.  
 
Section 35 covers information that ‘relates to’: 

- formulation or development of government policy (section 35(1)(a)), 
- ministerial communications (section 35(1)(b)), 
- provision of advice by any of the Law Officers (section 35(1)(c)), 
- the operation of ministerial private offices (section 35(1)(d)). 

 

Public interest test factors for 
disclosure 

Public interest test factors against disclosure 

Disclosure of the detail of the 2015 MPA 
reports on HS2, including the reports 
themselves, would contribute to the 
Government’s wider transparency 
agenda. 

There is a clear public interest in the 
information relating to the formulation 
and development of Government policy 
surrounding HS2 Major Projects 
Authority (MPA) Reports. Release of the 
information would make it easier for the 
public to scrutinise the Department’s and 
HS2 Ltd’s actions and see that public 
money is being used effectively. 

Disclosure of the detail of the 2015 MPA 
reports on HS2, including the reports 
themselves, would increase the public’s 
understanding of the policy area. 

Disclosure of the detail of the 2015 MPA 
reports on HS2, including the reports 
themselves, would provide reassurance 
that major projects are subject to robust 
and appropriate levels of scrutiny in 
supporting the decision making process 
to help ensure successful delivery of the 
project. 

Disclosure of the details of the 2015 MPA reports 
on HS2, including the fact of the reports 
themselves, would compromise the safe space 
within which officials can provide frank information 
and advice as part of the MPA review process - 
potentially having negative consequences for the 
taxpayer and adversely impacting on good 
decision-making by public bodies. 

Officials would be reluctant to seek the help of the 
MPA or to provide detailed input into the MPA 
reports if they felt that the fact that an MPA review 
had taken place would be  used as a sign of 
uncertainty or that the reports themselves would 
be routinely released soon after completion. The 
loss of frankness and candour would damage the 
quality of advice and recommendations contained 
within these reports and lead to poorer decision-
making. 

Releasing the number of reports the MPA has 
generated within a year for any given Government 
major project could generate a misleading 
impression of how and when the MPA chooses to 
conduct reviews into major projects and could 
lead to unhelpful comparisons between the 
number of reviews undertaken for specific 
projects.  

If information were to be released about the 
number and sequencing of MPA reports this 
would create inaccurate conjecture about the 
status of a project, the subject being examined, 
and the level of scrutiny it is receiving.  This in 
turn could inhibit the ability of officials within the 



MPA to decide whether or not to commence a 
report into a major project, if they were concerned 
that to do so might lead to public comment about 
the status of the project, or draw misleading 
comparisons between the number 
of reports conducted for other major projects.    

 Information provided by HS2 to the MPA as part 
of any report relates to the development of 
Government policy.  There is therefore a need for 
a safe space for consideration of policy options, 
which includes providing officials the space and 
freedom to decide when and how reports are 
required as part of the review process. Officials 
will not be able to provide Ministers with full and 
frank advice if they are constrained in their ability 
to conduct as many reviews into a 
major project as they think necessary.   

Disclosure of the details surrounding the 2015 
MPA reports, including the reports themselves, on 
HS2 could lead to misinterpretation of information 
or the misleading of the public into thinking 
decisions have been made. This may have 
potentially negative implications for taxpayers and 
individuals living along or near the line of route as 
well as have an adverse effect on the public 
understanding of the HS2 programme. 

Protecting the safe space for good policy and 
decision making will result in a better quality of 
report. If the quality of the report is impaired, such 
a report will not contribute to the wider 
transparency agenda because it may not allow 
the public to fully understand the issues and so 
will not allow greater participation in the decision 
making process. 

Decision 

On balance the public interest arguments for withholding the information requested outweigh 
those for disclosure. The overall effect of releasing this sensitive information linked to the 
formulation and development of policy for HS2 would compromise the safe space required for 
the MPA review process. 

 

 


