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REVIEW OF THE DISGUISED REMUNERATION LOAN CHARGE 

Terms of Reference 

Introduction 

The Chancellor has commissioned an independent review of the Disguised Remuneration 
Loan Charge (hereon ‘Loan Charge’).  

The Loan Charge is a policy designed to tackle contrived tax avoidance schemes where a 
person’s income is paid as a loan and not repaid. The government is clear that these 
schemes do not work, that wages paid in this way have always been taxable, and that the 
underlying tax avoidance behaviour is unfair to the 99.8 percent of taxpayers who did 
not use these schemes. The Loan Charge was introduced following 20 years of action 
against these schemes, which despite considerable action continued to proliferate and be 
used.  

However, the government recognises that concerns have been raised about the Loan 
Charge policy as a mechanism for drawing a line under these schemes, including claims 
that the policy is retrospective; the government is therefore commissioning this 
independent review to consider the impact of the Loan Charge on individuals who have 
directly entered into disguised remuneration schemes.   

While the Review is ongoing, the Loan Charge remains in force, in line with current 
legislation; the government will consider the outcome of the Review once concluded and 
will respond in due course.  

Scope and Objectives 

The Reviewer, with the support of a secretariat, is being asked to draw on the available 
evidence and their expertise, engaging as appropriate with stakeholders, to consider: 

- whether the Loan Charge, as it applies to individuals who have directly entered into 
disguised remuneration schemes, is an appropriate response to the tax avoidance 
behaviour in question; 

- whether changes announced by the government in advance of, and since, the Loan 
Charge came into effect address any legitimate concerns that have been raised 
about the impact on individuals, including affordability for those affected. 

The Review is focused on the impact of the Loan Charge on individuals who have directly 
entered into disguised remuneration schemes.  

In considering its recommendations, the Review must also take account of:  

- the impact on wider taxpayer fairness; 

- HMRC’s ability to tackle tax avoidance effectively in the future. 
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Timing and Recommendations  

The Review will report and provide independent recommendations to the Chancellor of 
the Exchequer and the Financial Secretary to the Treasury by mid-November.  

The Review’s conclusions will be published in a report. The timing and manner of the 
publication will be determined by the Chancellor of the Exchequer; the Reviewer is 
expected to use their discretion and will have the final say on the content of the report.  
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Annex: 

- Appointment of the lead reviewer: the Reviewer will be appointed by the Chancellor 
of the Exchequer. 

- Resource: they will be supported by a team of officials, drawn from HM Treasury 
(HMT) and Her Majesty’s Revenue and Customs (HMRC). The number of people 
working on the Review, and the amount of their time spent, will be agreed between 
the Director of Personal Tax, HM Treasury, and the Reviewer prior to the start of 
the Review. 

- Information: HMT and HMRC must make all possible efforts to support the Review 
team’s work, including providing them with any information that they request, 
unless there is a legal reason why they cannot do so, which must be detailed to the 
team. If there is an administrative reason why it is not possible – such as the 
disproportionate time required to produce the information – then the Reviewer has 
the right to raise this issue to the Director Personal Tax, HM Treasury, who then 
can then make a final decision, following consultation with HMRC. 

- Governance: 

o The Reviewer has the final say on what is published in the report.  

o It will be for the Reviewer to decide what arrangements are needed to engage 
with stakeholders during the Review.  



Draft Press Notice 
 
**For Immediate Release** 
 

SIR AMYAS MORSE TO LEAD INDEPENDENT REVIEW OF THE LOAN CHARGE 
 

• New independent review will consider whether or not the loan charge is the right 
way to tackle individuals’ use of disguised remuneration tax avoidance schemes  

• Review will conclude by mid-November to give taxpayers certainty ahead of January 
Self Assessment deadline 

 
Sir Amyas Morse, the former Comptroller and Auditor General of the National Audit Office 
(NAO), will lead an independent review of the loan charge, the Financial Secretary to the 
Treasury, Jesse Norman, announced today.  
 
The review, commissioned by the Chancellor, Sajid Javid, will consider whether the policy is 
an appropriate way of dealing with disguised remuneration loan schemes used by 
individuals who entered directly into these schemes to avoid paying tax. 
 
The disguised remuneration loan charge was introduced to tackle contrived schemes where 
a person’s income is paid as a loan which does not have to be repaid. 
 
Disguised remuneration loan schemes were used by tens of thousands of people, and 
concerns have been raised about the use of the loan charge as a way of drawing a line under 
these schemes. The government is clear that disguised remuneration schemes don’t work 
and their use is unfair to the 99.8% of taxpayers who did not use these schemes. 
 
The Treasury asked Sir Amyas Morse to report back by mid-November, giving taxpayers 
certainty ahead of the January Self Assessment deadline. 
 
Financial Secretary to the Treasury Jesse Norman said: 
 
I am clear that everyone must pay their fair share of tax and it’s right that we make every 
effort to tackle any attempts to undermine this. It remains our unequivocal view that the 
schemes the loan charge aims to tackle do not work, but is the right thing to do nevertheless 
to consider if the charge is the appropriate way of tackling the tax arrangements.  
 
We fully appreciate the strength of feeling from individuals, campaigners, and MPs who 
have raised concerns about the loan charge, which is why the Chancellor has today 
appointed Sir Amyas Morse, former Comptroller and Auditor General of the National Audit 
Office (NAO), to lead an independent review of the policy. 
 
His expertise and independence will be critical to this review and will help inform our 
understanding as we continue to tackle contrived tax arrangements. 
 
While the review is ongoing the loan charge remains in force. HMRC will set out in more 
detail today how this review will impact affected individuals. 



The review will focus on the impact on those individuals who were using the schemes 
directly, reflecting the main concerns that have been raised by MPs and campaigners about 
the loan charge.  
 
HMRC has been challenging the use of disguised remuneration loan schemes for more than 
20 years, and the government introduced targeted anti-avoidance legislation in 2011 to shut 
them down. 
 
But the schemes continued to proliferate, and with many users not disclosing their use of 
them as they were required to, the government announced the loan charge in 2016. That 
gave users three years to either repay the loan or face an income tax charge on the stock of 
outstanding loans. 
 
Notes to Editors: 
 

• The government outlined the rationale for the loan charge in a report published 
earlier this year: https://www.gov.uk/government/publications/report-on-time-
limits-and-the-disguised-remuneration-loan-charge  

• HMRC has published guidance on what this means for those affected by the loan 
charge while the review is ongoing. 

 
-- 
 
Draft Tweets 
 
HMT tweet to go out shortly before the press notice goes out: 
 
We’ve appointed Sir Amyas Morse to lead an independent review of the Loan Charge. He’ll: 

• Consider if the charge is the right way to tackle individuals’ use of the tax schemes 
• Report back by mid-November so users know what they’ll need to do ahead of Self 

Assessment deadlines 
Read more here: [link to gov.uk press notice] 
[plus explainer graphic on the review] 
 
FST suggested quote tweet of HMT: 
 
I’ve spoken to dozens of those concerned about the Loan Charge. I understand entirely the stress 
these large tax bills are putting people under. We’ve always thought the schemes don’t work – but 
it’s right to ask Sir Amyas Morse if the charge is the right way to tackle individuals’ use of them. 
 
 

https://www.gov.uk/government/publications/report-on-time-limits-and-the-disguised-remuneration-loan-charge
https://www.gov.uk/government/publications/report-on-time-limits-and-the-disguised-remuneration-loan-charge
https://www.gov.uk/government/publications/report-on-time-limits-and-the-disguised-remuneration-loan-charge
https://www.gov.uk/government/publications/report-on-time-limits-and-the-disguised-remuneration-loan-charge


1 

 

 
Role title  

Official-Sensitive-Personal (when completed)  
 

 

 

            

 

 

Political Activity, and Conflict of Interest questionnaire 
 

Loan Charge review – Lead reviewer 

 
Recruitment Programme 2019 
 

 
SECTION1 Personal Details 
  

Surname:  

      Morse 

Forename(s):  

      Amyas 

Title:  

      Sir 

Address for correspondence:  

       

       

       

       

       

Postcode:         

 

Contact Telephone Number (including national or 
international dialling code):  

        

Mobile Telephone Number:            

E-mail address:          

 

Your personal details will not be shared with the panel. 

http://sphmt/sites/cc
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

 
You should note that potential conflicts of interest detailed in this form will be provided 
separately to the panel and may, if appropriate, be discussed with you during your interview.  
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

SECTION 2  Consent to share personal details  
 
Please indicate here if you are content for the Treasury as the appointing department to retain 
your CV and contact details and to share these with the Public Appointments Policy Team in the 
Cabinet Office.  Your details will be kept on file and you may be contacted about other 
opportunities that may arise in the future. All information will be handled in accordance with 
the Data Protection Act 2018  
 
YES I agree to my details being shared     

NO  Please do not pass on my details   

 
 
Signature:  

 

You should note that political activity and potential conflicts of interest detailed in this form will 
be provided separately to the panel and may, if appropriate, be discussed with you during your 
interview. Your personal details will not be shared with the panel. 
 
 

        Date:         
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

Section 3 – Political Activity  

 

Name in full         
ALL applicants should complete the questions below.  

This question is asked as it enables the monitoring of political activity of candidates for a 
public appointment in so far as it is already in the public domain.  Neither activity nor 
affiliation is a criterion for appointment (except where statute dictates specific 
representation).  

If you are successful, the information provided will be published with the announcement of 
your appointment.  

Please indicate which of the following activities you have undertaken during the past five 
years by ticking the appropriate box and by providing details of your involvement.  Name the 
party or body for which you have been active.  If you have been or are an Independent or 
have sought or obtained office as a representative of a particular interest group, you should 
state this.  You should tick all relevant categories.  

 A    B    

Obtained office as a Local 
Councillor, MP, MEP etc.  

  Acted as a political agent    

Stood as a candidate for one of the 
above offices  

  Held office such as Chair, Treasurer, 
or Secretary of a local branch of a 
party  

  

Spoken on behalf of a party or 
candidate  

  Canvassed on behalf of a party or 
helped at elections  

  

    Undertaken any other political 
activity which you consider relevant  

  

C    D    

Made a recordable donation to a 
political party.1  

  None of the above activities apply    

                                       
1 The Political Parties, Elections and Referendums Act 2000 requires the Electoral Commission to publish a register of recordable 
donations (donations from any individual totalling more than £5,000 in any calendar year, or more than £1,000 if made to a 
subsidiary accounting unit such as a constituency association, local branch, women’s or youth organisation). These provisions 
became effective from 16 February 2001.  
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

 

Name of Party for which activity is undertaken:  

Details of involvement  

       

 
 
 
 
 
 
 
 
       
 
 
If completing in manuscript and there is insufficient space, please continue using a separate 
sheet and tick this box.  

   
If completing electronically, please just continue typing.   
 
Signature:  

  
  

       

        Date:         
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

Section 4 – Conflict of Interest  
As an appointee to a public body you may find that your/your close family’s business or 
personal (financial) interests could become matters of public interest.  It is, therefore, in the 
interests of both you and Bank to declare in the box below any business or personal interests 
that may be perceived to be a potential conflict of interest in relation to this appointment. See 
the Conflict of Interest section of the Candidate Brief for details of what constitutes a conflict 
of interest.  
  
Any potential conflicts of interest detailed here will not prevent you going forward to 
interview but may, if appropriate, be explored with you during your interview to establish 
how you would address the issue(s) should you be successful in your application. 
 
  

If completing in manuscript and there is insufficient space, please continue on a separate 
sheet and tick this box.    
If completing electronically, please just continue typing. 
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Role title  

Official-Sensitive-Personal (when completed)  
 

 

Signature:  

 

As part of the appointment process, searches may be carried out on a candidate’s social media 
posts, blogs or any other previous public statements. 

 If you would prefer to have a confidential discussion on potential conflicts of interest issues, 
please contact XYZ 

        Date:         



 
  

 
 
Rt Hon Sir Edward Davey, 
Chair, All-Party Parliamentary Loan Charge Group 
via-email 
 
 
 

10 September 2019 
 
Dear Sir Ed,  
 
The Independent Loan Charge Review 
 
Further to the announcement earlier today, I have been asked by the Chancellor 
of the Exchequer to complete an independent review of the Loan Charge by 
mid-November. The terms of reference have been published at 
www.gov.uk/government/collections/independent-loan-charge-review. 
 
I am looking forward to undertaking this very important task and I know it is an 
issue of serious concern to Members of Parliament from across the House. I will 
begin my work, supported by a secretariat, later this week. You, and your 
colleagues  in the All-Party Parliamentary Loan Charge Group, have my 
reassurance that I will bring my decade of experience as the Comptroller and 
Auditor General of the National Audit Office to ensuring my recommendations 
to the Government are evidence based, fair and independent. 
 
I understand the leading role that the All-Party Parliamentary Loan Charge 
Group has taken in scrutinising the Government and I am very keen to meet 
with you shortly to discuss this. I will be in touch again shortly, including with 
contact details for the Review.  
 
Yours sincerely, 
 

http://www.gov.uk/government/collections/independent-loan-charge-review
http://www.gov.uk/government/collections/independent-loan-charge-review
https://en.wikipedia.org/wiki/Comptroller_and_Auditor_General_(United_Kingdom)
https://en.wikipedia.org/wiki/Comptroller_and_Auditor_General_(United_Kingdom)
https://en.wikipedia.org/wiki/Comptroller_and_Auditor_General_(United_Kingdom)
https://en.wikipedia.org/wiki/Comptroller_and_Auditor_General_(United_Kingdom)
https://en.wikipedia.org/wiki/National_Audit_Office_(United_Kingdom)
https://en.wikipedia.org/wiki/National_Audit_Office_(United_Kingdom)


 

 

 
 
 
Sir Amyas Morse 
 
 



 Amyas Morse KCB, MA, CA 

 

Education and Training 

 Fettes College, Edinburgh, and Jesus College, Oxford University, read English Literature –  in Scotland, 
qualified as a Scottish Chartered Accountant. 
  
Curriculum Vitae  

PwC and Predecessor Firms 

• Tax Partner Deloitte Haskins and Sells 
• Youngest partner in charge of an office in the firm at age 37 

Partner in Charge – Scottish Region age 38 
Youngest member of UK Board 
Negotiated local merger in Scotland with Coopers & Lybrand 

• Managing Partner – London City Office age 42 
London City Office dealt with the major city and financial clients and represented half of London 
practice of the firm, which was the biggest in the UK. 

• UK firm Executive Partner Coopers Deloitte 
Responsible for running the business of the firm reporting to the Senior Partner. National Strategy 
partner. 
Negotiation of the merger of Coopers & Lybrand Deloitte with Price Waterhouse at a Global and UK 
level.  
 

 
Global Roles with PwC 

• Global Head of Audit Practice - 2 years 
• Global Managing Partner Operations - 9 years  

This role involved a wide range of activities, including Global Risk Management, chairing a captive 
insurance Company, negotiations with the SEC and other regulators, principal sponsor for troubled 
global digital projects, issue management across the PwC global network.  

• Lead role in negotiation of sale of PwC consultancy to IBM.  
 

Global Role at United Nations  

• While Comptroller and Auditor General - Member of Board of Audit for United Nations, and Chair of 
Board of Audit for three years. This involved regular visits to New York, to the UNHCR in Switzerland 
and to other UN locations including Jordan. Regular meetings with Secretary General. Continuing 
chairmanship of the UN audit panel. 

 
Public Sector 

• Ministry of Defence – Defence Commercial Director - 3 years 
This was a new role intended to raise commercial quality in MOD, involving oversight in every major 
procurement the MOD carried on. The MOD runs a multi-billion equipment programme which is planned 
over more than 10 years. 

• National Audit Office – Comptroller and Auditor General (and Chief Executive Officer of the National 
Audit Office) 
As Comptroller and Auditor General, officer of the House of Commons, with a primary goal is to help the 
House of Commons hold the executive to account for how they use public resources. The C&AG role 
was set up to provide independent examination of efficiency and effectiveness, and the NAO audits the 



accounts of all major Government bodies including the BBC, Network Rail, and all the major 
Departments of Government. This is a significant proportion of UK GDP. Public audit is more wide-
ranging than the auditor’s remit in the private sector, as we examine whether resources have been used 
as Parliament intended, coupling financial audit work with fact-finding investigations and examinations 
of whether Government has delivered Value for Money in the projects and programmes it has taken 
forward in approximately 60 reports each year. 
  
Recent examples are our examination of Universal Credit, our report on Government’s role in the 
Carillion insolvency, examination of the East Coast Main Line, and the service problems experienced by  
rail passengers in the South East, an examination of the Hinckley point deal, regular reports on the 
financial sustainability of the NHS and Local Government, and many more. 
 The C&AG has full discretion as to the subjects examined, and the right to access to all Government 
information which is reasonably required.  
  
[Section 40(2)]   

 



DISGUISED REMUNERATION (s. 34)
Contents:

34 Employment income provided through third parties
35 Trading income provided through third parties
36 Disguised remuneration schemes: restriction of income tax relief
37 Disguised remuneration schemes: restriction of corporation tax relief

34 Employment income provided
through third parties
34(1)  In section 554XA of ITEPA 2003 (employment income provided through third
parties: exclusion for payments in respect of a tax liability), in subsection (2), omit
paragraphs (a) and (b).

34(2)  The amendment made by subsection (1) has effect in relation to relevant
steps taken on or after 21 July 2017.

34(3)  Schedule 11 makes provision about the application of Part 7A of ITEPA 2003
in relation to loans and quasi-loans that are outstanding on 5 April 2019.

Notes

Committee of the Whole House, 19 October 2017, Clause 34 agreed to.

35 Trading income provided through
third parties
35(1)  ITTOIA 2005 is amended as follows.

35(2)  After section 23 insert–

“TRADING INCOME PROVIDED THROUGH THIRD PARTIES

23A  Application of section 23E: conditions

23A(1)  Section 23E (tax treatment of relevant benefits) applies if Conditions A to E
are met.

23A(2)  Condition A is that a person (“T”) is or has been carrying on a trade (the
“relevant trade”) alone or in partnership.

23A(3)  Condition B is that–

(a)there is an arrangement (“the arrangement”) in connection with the relevant
trade to which T is a party or which otherwise (wholly or partly) covers or relates to
T, and

https://library.croneri.co.uk/cch_uk/bfb2017-02/fa2017-2-s-34
https://library.croneri.co.uk/cch_uk/bfb2017-02/fa2017-2-s-35
https://library.croneri.co.uk/cch_uk/bfb2017-02/fa2017-2-s-36
https://library.croneri.co.uk/cch_uk/bfb2017-02/fa2017-2-s-37


(b)it is reasonable to suppose that, in essence–

(i)the arrangement, or

(ii)the arrangement so far as it covers or relates to T,

is (wholly or partly) a means of providing, or is otherwise concerned with the
provision of, relevant benefits.

23A(4)  Condition C is that–

(a)a relevant benefit arises to T, or a person who is or has been connected with T,
in pursuance of the arrangement, or

(b)a relevant benefit arises to any other person in pursuance of the arrangement
and any of the enjoyment conditions (see section 23F) is met in relation to the
relevant benefit.

23A(5)  Condition D is that it is reasonable to suppose that the relevant benefit
(directly or indirectly) represents, or has arisen or derives from, or is otherwise
connected with, the whole or part of a qualifying third party payment.

23A(6)  Condition E is that it is reasonable to suppose that a tax advantage would
be obtained by T, or a person who is or has been connected with T, as a result of
the arrangement.

23A(7)  For the purposes of subsection (3) in particular, all relevant circumstances
are to be taken into account in order to get to the essence of the matter.

23A(8)  In this section and sections 23B to 23H, “this group of sections” means
this section and those sections.

23A(9)  The provisions of this group of sections apply to professions and vocations
as they apply to trades.

23A(10)  See Schedule 12 to FA (No. 2) 2017 for provision about the application of
this group of sections in relation to loans and quasi-loans that are outstanding on 5
April 2019.

23B  Meaning of “relevant benefit”

23B(1)  The following provisions apply for the purposes of this group of sections.

23B(2)  “Relevant benefit” means any payment (including a payment by way of
a loan), a transfer of moneyʼs worth, or any other benefit.

23B(3)  The assumption of a liability of T by another person is to be treated as the
provision of a relevant benefit to T.

23B(4)  The assumption, by a person other than T, of a liability of a person (“C”)
who is or has been connected with T, is to be treated as the provision of a relevant
benefit to C.

23B(5)  “Loan” includes–

(a)any form of credit;

(b)a payment that is purported to be made by way of a loan.

23C  Meaning of “qualifying third party payment”



23C(1)  The following provisions apply for the purposes of this group of sections.

23C(2)  A payment is a “third party payment” if it is made (by T or another
person) to–

(a)T acting as trustee, or

(b)any person other than T.

23C(3)  A third party payment is a “qualifying third party payment”  if the
deduction condition or the trade connection condition is met in relation to the
payment.

23C(4)  The “deduction condition” is met in relation to a payment if–

(a)a deduction for the payment is made in calculating the profits of the relevant
trade, or

(b)where the relevant trade is or has been carried on in partnership, a deduction for
the payment is made in calculating the amount on which T is liable to income tax in
respect of the profits of the trade.

23C(5)  The “trade connection condition” is met in relation to a payment if it is
reasonable to suppose that in essence–

(a)the payment is by way of consideration for goods or services provided in the
course of the relevant trade, or

(b)there is some other connection (direct or indirect) between the payment and the
provision of goods or services in the course of the relevant trade.

23C(6)  For the purposes of subsection (5) in particular, all relevant circumstances
are to be taken into account in order to get to the essence of the matter.

23D  Other definitions

23D(1)  The following provisions apply for the purposes of this group of sections.

23D(2)  “Arrangement” includes any agreement, understanding, scheme,
settlement, trust, transaction or series of transactions (whether or not legally
enforceable).

23D(3)  A “tax advantage” includes–

(a)relief or increased relief from tax,

(b)repayment or increased repayment of tax,

(c)avoidance or reduction of a charge to tax or an assessment to tax,

(d)avoidance of a possible assessment to tax,

(e)deferral of a payment of tax or advancement of a repayment of tax, and

(f)avoidance of an obligation to deduct or account for tax.

23D(4)  Section 993 of ITA 2007 (meaning of “connected” persons) applies for the
purposes of this group of sections as if subsection (4) of that section 993 were
omitted.

23E  Tax treatment of relevant benefits



23E(1)  Where this section applies (see section 23A), the relevant benefit amount is
to be treated for income tax purposes as profits of the relevant trade for–

(a)the tax year in which the relevant benefit arises, or

(b)if T has ceased to carry on the relevant trade in a tax year (the “earlier tax
year”) before the tax year referred to in paragraph (a), the earlier tax year.

23E(2)  For the purposes of this section, “the relevant benefit amount” means–

(a)if the relevant benefit is a payment otherwise than by way of a loan, an amount
equal to the amount of the payment,

(b)if the relevant benefit is a payment by way of loan, an amount equal to the
principal amount lent, or

(c)in any other case, an amount equal to the value of the relevant benefit.

23E(3)  For the purposes of subsection (2)(c), the value of a relevant benefit is–

(a)its market value at the time it arises, or

(b)if higher, the cost of providing it.

23E(4)  In subsection (3) “market value” has the same meaning as it has for the
purposes of TCGA 1992 by virtue of Part 8 of that Act.

23F  Relevant benefits: persons other than T

23F(1)  For the purposes of section 23A(4), the enjoyment conditions are–

(a)that the relevant benefit, or part of it, is in fact so dealt with by any person as to
be calculated at some time to ensure for the benefit of T;

(b)that the arising of the relevant benefit operates to increase the value to T of any
assets–

(i)which T holds, or

(ii)which are held for the benefit of T;

(c)that T receives, or is entitled to receive, at any time any benefit provided or to be
provided out of, or deriving or to be derived from, the relevant benefit (or part of
it);

(d)where the relevant benefit is the payment of a sum of money (including a
payment by way of loan), that T may become entitled to the beneficial enjoyment
of the sum or part of the sum if one or more powers are exercised or successively
exercised (and for these purposes it does not matter who may exercise the powers
or whether they are exercisable with or without the consent of another person);

(e)where the relevant benefit is the payment of a sum of money (including a
payment by way of loan), that T is able in any manner to control directly or
indirectly the application of the sum or part of the sum.

23F(2)  Where an enjoyment condition is met in relation to part only of a relevant
benefit, that part is to be treated as a separate benefit for the purposes of section
23A(4).

23F(3)  In subsection (1) references to T include references to a person who is or
has been connected with T.



23F(4)  In determining whether any of the enjoyment conditions is met in relation
to a relevant benefit, regard must be had to the substantial result and effect of all
the relevant circumstances.

23G  Anti-avoidance

23G(1)  In determining whether section 23E applies in relation to a relevant benefit,
no regard is to be had to any arrangements the main purpose, or one of the main
purposes, of which is to secure that section 23E does not apply in relation to the
whole, or any part, of–

(a)the relevant benefit, or

(b)the relevant benefit and one or more other relevant benefits (whether or not all
arising to the same person).

23G(2)  Where arrangements are disregarded under subsection (1), and a relevant
benefit (or part of it)–

(a)would, if the arrangements were not disregarded, arise before 6 April 2017, but

(b)would, when the arrangements are disregarded, arise on or after that date,

the relevant benefit (or part) is to be regarded for the purposes of this group of
sections as arising on the date on which it would arise apart from the
arrangements.

23H  Double taxation

23H(1)  This section applies where–

(a)income tax is charged on an individual by virtue of the application of section 23E
in relation to a relevant benefit amount, and

(b)at any time, a tax (whether income tax or another tax) is charged on the
individual or another person otherwise than by virtue of the application of section
23E in relation to the relevant benefit concerned.

23H(2)  In order to avoid a double charge to tax, the individual may make a claim
for one or more consequential adjustments to be made in respect of the tax
charged as mentioned in subsection (1)(b).

23H(3)  On a claim under this section an officer of Revenue and Customs must
make such of the consequential adjustments claimed (if any) as are just and
reasonable.

23H(4)  The value of any consequential adjustments must not exceed the lesser of–

(a)the income tax charged on the individual as mentioned in subsection (1)(a), and

(b)the tax charged as mentioned in subsection (1)(b).

23H(5)  Consequential adjustments may be made–

(a)in respect of any period,

(b)by way of an assessment, the modification of an assessment, the amendment of
a claim, or otherwise, and

(c)despite any time limit imposed by or under any enactment.”



35(3)  In section 7(2) (income charged: profits of a tax year) at the end insert
“(including amounts treated as profits of the tax year under section 23E(1)).”

35(4)  The amendments made by this section have effect in relation to relevant
benefits arising on or after 6 April 2017.

35(5)  Schedule 12 contains provision about the application of new sections 23A to
23H of ITTOIA 2005 in relation to loans and quasi-loans that are outstanding on 5
April 2019.

Notes

Committee of the Whole House, 19 October 2017, Clause 35 agreed to.

36 Disguised remuneration schemes:
restriction of income tax relief
36(1)  Section 38 of ITTOIA 2005 (restriction of deductions: employee benefit
contributions) is amended in accordance with subsections (2) to (5).

36(2)  After subsection (1) insert–

38(1A)  “No deduction is allowed under this section in respect of employee benefit
contributions for a period of account which starts more than 5 years after the end
of the period of account in which the contributions are made.”

36(3)  After subsection (2) insert–

38(2AA)  “Subsection (2) is subject to subsections (1A) and (2AB).

38(2AB)  Where subsection (3C) applies, no deduction is allowed for an amount in
respect of the contributions for the period except so far as the amount is a
qualifying amount (see subsection (3D)).”

36(4)  After subsection (3) insert–

38(3A)  “Subsection (3) is subject to subsections (1A) and (3B).

38(3B)  Where subsection (3C) applies, an amount disallowed under subsection (2)
is allowed as a deduction for a subsequent period only so far as it is a qualifying
amount.

38(3C)  This subsection applies where the provision of qualifying benefits out of, or
by way of, the contributions gives rise both to an employment income tax charge
and to an NIC charge.

38(3D)  An amount in respect of employee benefit contributions is a “qualifying
amount” if the relevant tax charges are paid before the end of the relevant period
(and are not repaid).

38(3E)  For the purposes of subsection (3D)–

(a)the “relevant tax charges”, in relation to an amount, are the employment
income tax charge and the NIC charge arising in respect of benefits which are
provided out of, or by way of, that amount, and



(b)the “relevant period” is the period of 12 months immediately following the
end of the period of account for which the deduction for the employee benefit
contributions would (apart from this section) be allowable.

38(3F)  For the purposes of subsections (3C) and (3E), “employment income tax
charge” and “NIC charge” have the meaning given by section 40(7).”

36(5)  After subsection (3F) (inserted by subsection (4)) insert–

38(3G)  “Subsection (3H) applies where–

(a)a deduction would, apart from this section, be allowable for an amount (the
“remuneration amount”) in respect of employeesʼ remuneration, and

(b)in consequence of the payment of the employeesʼ remuneration, employee
benefit contributions are made, or are to be made, in respect of the remuneration
amount.

38(3H)  In calculating for income tax purposes the profits of a trade, the deduction
referred to in subsection (3G)(a) is to be treated as a deduction in respect of
employee benefit contributions made or to be made (and is to be treated as not
being a deduction in respect of employeesʼ remuneration).”

36(6)  Section 866 of ITTOIA 2005 (employee benefit contributions: non-trades and
non-property businesses) is amended in accordance with subsections (7) to (10).

36(7)  After subsection (2) insert–

866(2A)  “No deduction is allowed under this section in respect of employee benefit
contributions for a period of account which starts more than 5 years after the end
of the period of account in which the contributions are made.”

36(8)  After subsection (3) insert–

866(3A)  “Subsection (3) is subject to subsections (2A) and (3B).

866(3B)  Where subsection (4C) applies, no deduction is allowed for an amount in
respect of the contributions for the period except so far as the amount is a
qualifying amount (see subsection (4D)).”

36(9)  After subsection (4) insert–

866(4A)  “Subsection (4) is subject to subsections (2A) and (4B).

866(4B)  Where subsection (4C) applies, an amount disallowed under subsection
(3) is allowed as a deduction for a subsequent period only so far as it is a qualifying
amount.

866(4C)  This subsection applies where the provision of qualifying benefits out of,
or by way of, the contributions gives rise both to an employment income tax charge
and to an NIC charge.

866(4D)  An amount in respect of employee benefit contributions is a “qualifying
amount” if the relevant tax charges are paid before the end of the relevant period
(and are not repaid).

866(4E)  For the purposes of subsection (4D)–

(a)the “relevant tax charges”, in relation to an amount, are the employment
income tax charge and the NIC charge arising in respect of benefits which are
provided out of, or by way of, that amount, and



(b)the “relevant period” is the period of 12 months immediately following the
end of the period of account for which the deduction for the employee benefit
contributions would (apart from this section) be allowable.

866(4F)  For the purposes of subsections (4C) and (4E), “employment income
tax charge” and “NIC charge” have the meaning given by section 40(7).”

36(10)  After subsection (4F) (inserted by subsection (9)) insert–

866(4G)  “Subsection (4H) applies where–

(a)a deduction would, apart from this section, be allowable for an amount (the
“remuneration amount”) in respect of employeesʼ remuneration, and

(b)in consequence of the payment of the employeesʼ remuneration, employee
benefit contributions are made, or are to be made, in respect of the remuneration
amount.

866(4H)  In calculating for income tax purposes a personʼs profits or other income,
the deduction referred to in subsection (4G)(a) is to be treated as a deduction in
respect of employee benefit contributions made or to be made (and is to be treated
as not being a deduction in respect of employeesʼ remuneration).”

36(11)  The amendments made by subsections (2) to (4) and (7) to (9) have effect
in relation to employee benefit contributions made, or to be made, on or after 6
April 2017.

36(12)  The amendments made by subsections (5) and (10) have effect in relation
to remuneration paid on or after 6 April 2017.

Notes

Committee of the Whole House, 19 October 2017, Clause 36 agreed to.

37 Disguised remuneration schemes:
restriction of corporation tax relief
37(1)  Section 1290 of CTA 2009 (restriction of deductions: employee benefit
contributions) is amended in accordance with subsections (2) to (5).

37(2)  After subsection (1) insert–

1290(1A)  “No deduction is allowed under this section in respect of employee
benefit contributions for a period of account which starts more than 5 years after
the end of the period of account in which the contributions are made.”

37(3)  After subsection (2) insert–

1290(2A)  “Subsection (2) is subject to subsections (1A) and (2B).

1290(2B)  Where subsection (3C) applies, no deduction is allowed for an amount in
respect of the contributions for the period except so far as the amount is a
qualifying amount (see subsection (3D)).”

37(4)  After subsection (3) insert–



1290(3A)  “Subsection (3) is subject to subsections (1A) and (3B).

1290(3B)  Where subsection (3C) applies, an amount disallowed under subsection
(2) is allowed as a deduction for a subsequent period only so far as it is a qualifying
amount.

1290(3C)  This subsection applies where the provision of qualifying benefits out of,
or by way of, the contributions gives rise both to an employment income tax charge
and to an NIC charge.

1290(3D)  An amount in respect of employee benefit contributions is a “qualifying
amount” if the relevant tax charges are paid before the end of the relevant period
(and are not repaid).

1290(3E)  For the purposes of subsection (3D)–

(a)the “relevant tax charges”, in relation to an amount, are the employment
income tax charge and the NIC charge arising in respect of benefits which are
provided out of, or by way of, that amount, and

(b)the “relevant period” is the period of 12 months immediately following the
end of the period of account for which the deduction for the employee benefit
contributions would (apart from this section) be allowable.

1290(3F)  For the purposes of subsections (3C) and (3E), “employment income
tax charge” and “NIC charge” have the meaning given by section 1292(7).”

37(5)  After subsection (3F) (inserted by subsection (4)) insert–

1290(3G)  “Subsection (3H) applies where–

(a)a deduction would, apart from this section, be allowable for an amount (the
“remuneration amount”) in respect of employeesʼ remuneration, and

(b)in consequence of the payment of the employeesʼ remuneration, employee
benefit contributions are made, or are to be made, in respect of the remuneration
amount.

1290(3H)  In calculating for corporation tax purposes the profits of a company, the
deduction referred to in subsection (3G)(a) is to be treated as a deduction in
respect of employee benefit contributions made or to be made (and is to be treated
as not being a deduction in respect of employeesʼ remuneration).”

37(6)  The amendments made by subsections (2) to (4) have effect in relation to
employee benefit contributions made, or to be made, on or after 1 April 2017.

37(7)  The amendment made by subsection (5) has effect in relation to
remuneration paid on or after 1 April 2017.

Notes

Committee of the Whole House, 19 October 2017, Clause 37 agreed to.
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Committee of the Whole House, 19 October 2017, Schedule 11 agreed to.

Part 1 – Application of Part 7A of
ITEPA 2003
RELEVANT STEP
1(1)  A person (“P”) is treated as taking a relevant step for the purposes of Part 7A
of ITEPA 2003 if–

(a)P has made a loan, or a quasi-loan, to a relevant person,

(b)the loan or quasi-loan was made on or after 6 April 1999, and

(c)an amount of the loan or quasi-loan is outstanding immediately before the end of
5 April 2019.

1(2)  P is treated as taking the step immediately before–

(a)the end of the approved repayment date, if P has made a loan which is an
approved fixed term loan on 5 April 2019, or

(b)the end of 5 April 2019, in any other case.

1(3)  Where P is treated by this paragraph as taking a relevant step, references to
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“the relevant step” in section 554A(1)(e)(i) and (ii) of ITEPA 2003 have effect as
if they were references to the step of making the loan or, as the case may be,
quasi-loan.

1(4)  For the purposes of section 554Z3(1) of ITEPA 2003 (value of relevant step),
the step is to be treated as involving a sum of money equal to the amount of the
loan or quasi-loan that is outstanding at the time P is treated as taking the step.

1(5)  Subsections (2) and (3) of section 554C of ITEPA 2003 (“relevant person”)
apply for the purposes of this Schedule as they apply for the purposes of that
section.

1(6)  Sub-paragraph (1) is subject to paragraphs 23 and 24 (accelerated
payments).

1(7)  For the purposes of this paragraph, whether an amount of a loan or quasiloan
is outstanding at a particular time–

(a)is to be determined in accordance with the following provisions of this Schedule,
and

(b)does not depend on the loan or quasi-loan subsisting at that time.

1(8)  References in this Schedule and in Part 7A of ITEPA 2003 to a relevant step
within paragraph 1 of this Schedule are to be read as references to a relevant step
which a person is treated by this paragraph as taking.

MEANING OF “LOAN”, “QUASI-LOAN” AND
“APPROVED REPAYMENT DATE”
2(1)  In this Part of this Schedule “loan” includes–

(a)any form of credit;

(b)a payment that is purported to be made by way of a loan.

2(2)  For the purposes of paragraph 1, P makes a “quasi-loan” to a relevant
person if (and when) P acquires a right (the “acquired debt”)–

(a)which is a right to a payment or a transfer of assets, and

(b)in respect of which the condition in sub-paragraph (3) is met.

2(3)  The condition is met in relation to a right if there is a connection (direct or
indirect) between the acquisition of the right and–

(a)a payment made, by way of a loan or otherwise, to the relevant person, or

(b)a transfer of assets to the relevant person.

2(4)  Where a quasi-loan or a loan made by P to a relevant person is replaced,
directly or indirectly, by a loan or another loan (the “replacement loan”),
references in paragraph 1 to the loan are references to the replacement loan.

2(5)  Where a loan or a quasi-loan made by P to a relevant person is replaced,
directly or indirectly, by a quasi-loan or another quasi-loan (the “replacement
quasi-loan”), references in paragraph 1 to the quasi-loan are references to the
replacement quasi-loan.

2(6)  In this Part of this Schedule, “approved repayment date”, in relation to an



approved fixed term loan, means the date by which, under the terms of the loan at
the time of making the application for approval under paragraph 20, the whole of
the loan must be repaid.

MEANING OF “OUTSTANDING”: LOANS
3(1)  An amount of a loan is “outstanding” for the purposes of paragraph 1 if the
relevant principal amount exceeds the repayment amount.

3(2)  In sub-paragraph (1) “relevant principal amount”, in relation to a loan,
means the total of–

(a)the initial principal amount lent, and

(b)any sums that have become principal under the loan, otherwise than by
capitalisation of interest.

3(3)  In sub-paragraph (1) “repayment amount”, in relation to a loan, means the
total of–

(a)the amount of principal under the loan that has been repaid before 17 March
2016, and

(b)payments in money made by the relevant person on or after 17 March 2016 by
way of repayment of principal under the loan.

4(1)  A payment is to be disregarded for the purposes of paragraph 3(3)(b) if–

(a)there is any connection (direct or indirect) between the payment and a tax
avoidance arrangement (other than the arrangement under which the loan was
made), or

(b)the payment, or a sum or asset directly or indirectly representing the payment,
is the subject of a relevant step (as defined in section 554A(2) of ITEPA 2003) that
is taken–

(i)after the payment is made, but

(ii)before the end of the relevant date.

4(2)  But a payment is not to be disregarded under sub-paragraph (1)(b) if, by the
end of the relevant date, each relevant tax liability has been paid in full.

4(3)  For the purposes of this paragraph, each of the following is a “relevant tax
liability”–

(a)any liability for income tax arising by virtue of the application of Chapter 2 by
reason of the relevant step mentioned in sub-paragraph (1)(b), and

(b)where section 554Z6 of ITEPA 2003 (overlap with certain earnings) applies
because that relevant step gives rise to relevant earnings for the purposes of that
section, any liability for income tax in respect of those relevant earnings.

4(4)  In this paragraph, “relevant date” means–

(a)the approved repayment date, if P has made a loan which is an approved fixed
term loan on 5 April 2019, or

(b)5 April 2019, in any other case.



4(5)  Sub-paragraph (6) applies if a payment is disregarded under sub-paragraph
(1)(b).

4(6)  The value of the relevant step treated as taken by paragraph 1 is not reduced
under section 554Z5(3) of ITEPA 2003 (overlap with money or asset subject to
earlier tax liability) by the amount of the sum, or the value of the asset, which is
the subject of the relevant step mentioned in sub-paragraph (1)(b) unless the
payment condition is met by reason of section 554Z5(4)(a) and (b)(ii) being met.

5(1)  This paragraph applies where–

(a)a person (“P”) has made a loan to a relevant person,

(b)the loan was made on or after 6 April 1999, and

(c)before the end of 5 April 2019, A or B acquires (whether or not for consideration)
a right to payment of the whole or part of the loan.

5(2)  The amount of the loan in respect of which A or B acquires a right to payment
is to be treated–

(a)for the purposes of paragraph 1(1) as an amount, of the loan made by P to the
relevant person, that is outstanding immediately before the end of 5 April 2019;

(b)for the purposes of paragraph 1(4) and section 554Z3(1) of ITEPA 2003, as an
amount of the loan that is outstanding at the time P is treated as taking the
relevant step under paragraph 1(1).

5(3)  Where a quasi-loan or a loan made by P to a relevant person is replaced,
directly or indirectly, by a loan or another loan (the “replacement loan”),
references in sub-paragraphs (1) and (2) to the loan are references to the
replacement loan.

MEANING OF “OUTSTANDING”: LOANS IN
CURRENCIES OTHER THAN STERLING
6(1)  In paragraphs 7 to 10 “the loan currency”, in relation to a loan, means the
currency in which the initial principal amount of the loan is denominated (whether
or not that amount is paid in that currency).

6(2)  For the purposes of paragraphs 7 to 10, the value of an amount in a particular
currency is to be determined by reference to an appropriate spot rate of exchange.

7(1)  This paragraph applies in relation to a loan where the loan currency is a
currency other than sterling.

7(2)  But this paragraph does not apply if paragraph 10 applies in relation to the
loan.

7(3)  The amount of the loan that is outstanding, at the time P is treated as taking
the relevant step, is to be calculated in sterling as follows–

Step 1

Calculate, in the loan currency, the amount that is outstanding at that time.

Step 2

Take the value in sterling, at that time, of that amount.



7(4)  See paragraph 8 for provision about repayments made in a currency other
than the loan currency.

REPAYMENTS IN CURRENCIES OTHER THAN THE
LOAN CURRENCY
8(1)  This paragraph applies in relation to a loan where–

(a)payments in money are made by way of repayment of principal under the loan,
and

(b)some or all of the payments are made in a currency other than the loan
currency.

8(2)  But this paragraph does not apply if paragraph 10 applies in relation to the
loan.

8(3)  For the purposes of calculating the repayment amount in relation to the loan,
the amount of each of the payments referred to in sub-paragraph (1)(b) is an
amount equal to its value in the loan currency on the date it is made.

LOANS MADE IN A DEPRECIATING CURRENCY
9(1)  Paragraph 10 applies in relation to a loan where–

(a)the loan currency is a currency other than sterling, and

(b)it is reasonable to suppose that the main reason, or one of the main reasons, for
the loan being made in that currency is that the loan currency is expected to
depreciate as against sterling during the loan period.

9(2)  The “loan period”, in relation to a loan, is the period–

(a)beginning at the time the loan is made, and

(b)ending with the time by which, under the terms of the loan, the whole of the loan
is to be repaid.

10(1)  Where this paragraph applies in relation to a loan–

(a)paragraphs 7 and 8 do not apply in relation to the loan, and

(b)sub-paragraphs (2) to (5) apply for the purposes of calculating the amount of the
loan that is outstanding at the time P is treated as taking the relevant step.

10(2)  The relevant principal amount, in relation to the loan, is an amount equal to
the total of–

(a)the value in sterling, at the reference date, of the initial principal amount lent,
and

(b)the value in sterling, at the reference date, of any sums that become principal
under the loan, otherwise than by capitalisation of interest.

10(3)  The “reference date”–

(a)in relation to an amount within sub-paragraph (2)(a), means the date on which
the loan is made, and



(b)in relation to a sum within sub-paragraph (2)(b), means the date on which the
sum becomes principal.

10(4)  The repayment amount, in relation to the loan, is an amount equal to the
total of–

(a)the amount of principal under the loan that has been repaid in sterling, and

(b)where payments are made, in a currency other than sterling, by way of
repayment of principal under the loan, the amount equal to the sterling value of the
payments.

10(5)  The “sterling value” of a payment is its value in sterling on the date it is
made.

MEANING OF “OUTSTANDING”: QUASI-LOANS
11(1)  An amount of a quasi-loan is outstanding for the purposes of paragraph 1 if
the initial debt amount exceeds the repayment amount.

11(2)  In sub-paragraph (1) “initial debt amount”, in relation to a quasi-loan,
means the total of–

(a)an amount equal to the value of the acquired debt (see paragraph 2(2)), and

(b)where P subsequently acquires a further right (an “additional debt”) to a
payment, or transfer of assets, in connection with the payment mentioned in
paragraph 2(3)(a) or (as the case may be) the transfer mentioned in paragraph 2(3)
(b), an amount equal to the value of the additional debt.

11(3)  For the purposes of sub-paragraph (2)–

(a)where the acquired debt is a right to payment of an amount, the “value” of the
debt is that amount,

(b)where the additional debt is a right to payment of an amount, the “value” of
the debt is that amount, but is nil if the additional debt accrued to P by the
capitalisation of interest on the acquired debt or another additional debt, and

(c)where the acquired debt or additional debt is a right to a transfer of assets, the
“value” of the debt is an amount equal to–

(i)the market value of the assets at the time the right is acquired (or the value of
the right at that time if the assets are non-fungible and not in existence at that
time), or

(ii)if higher, the cost of the assets at that time.

11(4)  In sub-paragraph (1) “repayment amount”, in relation to a quasi-loan,
means the total of–

(a)the amount (if any) by which the initial debt amount has been reduced (by way
of repayment) before 17 March 2016,

(b)payments in money (if any) made by the relevant person on or after 17 March
2016 by way of repayment of the initial debt amount, and

(c)if the acquired debt or an additional debt is a right to a transfer of assets, and
the assets have been transferred, an amount equal to the market value of the
assets at the time of the transfer.



12(1)  A payment or transfer is to be disregarded for the purposes of paragraph
11(4)(b) or (c) if–

(a)there is any connection (direct or indirect) between the payment or transfer and
a tax avoidance arrangement (other than the arrangement under which the quasi-
loan was made), or

(b)the payment or the asset transferred, or a sum or asset directly or indirectly
representing the payment or asset, is the subject of a relevant step (as defined in
section 554A(2) of ITEPA 2003) that is taken–

(i)after the payment is made or the asset transferred, but

(ii)before the end of 5 April 2019.

12(2)  But a payment or transfer is not to be disregarded under sub-paragraph (1)
(b) if, by the end of 5 April 2019, each relevant tax liability has been paid in full.

12(3)  For the purposes of this paragraph, each of the following is a “relevant tax
liability”–

(a)any liability for income tax arising by virtue of the application of Chapter 2 by
reason of the relevant step mentioned in sub-paragraph (1)(b), and

(b)where section 554Z6 of ITEPA 2003 (overlap with certain earnings) applies
because that relevant step gives rise to relevant earnings for the purposes of that
section, any liability for income tax in respect of those relevant earnings.

12(4)  Sub-paragraph (5) applies if a payment is disregarded under sub-paragraph
(1)(b).

12(5)  The value of the relevant step treated as taken by paragraph 1 is not
reduced under section 554Z5(3) of ITEPA 2003 (overlap with money or asset
subject to earlier tax liability) by the amount of the sum, or the value of the asset,
which is the subject of the relevant step mentioned in sub-paragraph (1)(b) unless
the payment condition is met by reason of section 554Z5(4)(a) and (b)(ii) being
met.

13(1)  This paragraph applies where–

(a)a person (“P”) has made a quasi-loan to a relevant person,

(b)the quasi-loan was made on or after 6 April 1999, and

(c)before the end of 5 April 2019, A or B acquires (whether or not for consideration)
a right to the payment or transfer of assets mentioned in paragraph 2(2)(a).

13(2)  The amount equal to the value of the right acquired by A or B is to be
treated–

(a)for the purposes of paragraph 1(1) as an amount, of the quasi-loan made by P to
the relevant person, that is outstanding immediately before the end of 5 April 2019;

(b)for the purposes of paragraph 1(4) and section 554Z3(1) of ITEPA 2003, as an
amount of the quasi-loan that is outstanding at the time P is treated as taking the
relevant step under paragraph 1(1).

13(3)  For the purposes of sub-paragraph (2)–

(a)where the right acquired by A or B is a right to payment of an amount, the
“value” of the right is that amount;



(b)where the right acquired by A or B is a right to a transfer of assets, the “value”
of the right is an amount equal to–

(i)the market value of the assets at the time the right is acquired (or the value of
the right at that time if the assets are non-fungible and not in existence at that
time), or

(ii)if higher, the cost of the assets at that time.

13(4)  Where a loan or a quasi-loan made by P to a relevant person is replaced,
directly or indirectly, by a quasi-loan or another quasi-loan (the “replacement
quasi-loan”), references in sub-paragraphs (1) and (2) to the quasi-loan are
references to the replacement quasi-loan.

MEANING OF “OUTSTANDING”: QUASI-LOANS IN
CURRENCIES OTHER THAN STERLING
14(1)  Paragraphs 15 to 18 apply where P makes a quasi-loan to a relevant person
by reason of acquiring a right to a payment in a particular currency (the “quasi-
loan currency”).

14(2)  For the purposes of paragraphs 15 to 18, the value of an amount in a
particular currency is to be determined by reference to an appropriate spot rate of
exchange.

15(1)  This paragraph applies in relation to the quasi-loan if the quasi-loan
currency is a currency other than sterling.

15(2)  But this paragraph does not apply if paragraph 18 applies in relation to the
quasi-loan.

15(3)  The amount of the quasi-loan that is outstanding, at the time P is treated as
taking the relevant step, is to be calculated in sterling as follows–

Step 1

Calculate, in the quasi-loan currency, the amount that is outstanding at that time.

Step 2

Take the value in sterling, at that time, of that amount.

15(4)  See paragraph 16 for provision about repayments made in a currency other
than the quasi-loan currency.

REPAYMENTS IN CURRENCIES OTHER THAN THE
QUASI-LOAN CURRENCY
16(1)  This paragraph applies in relation to the quasi-loan if–

(a)payments in money are made by way of repayment of the initial debt amount,
and

(b)some or all of the payments are made in a currency other than the quasi-loan
currency.

16(2)  But this paragraph does not apply if paragraph 18 applies in relation to the
quasi-loan.



16(3)  For the purposes of calculating the repayment amount in relation to the
quasi-loan, the amount of each of the payments referred to in sub-paragraph (1)(b)
is an amount equal to its value in the quasi-loan currency on the date it is made.

QUASI-LOANS MADE IN A DEPRECIATING
CURRENCY
17(1)  Paragraph 18 applies in relation to the quasi-loan if–

(a)the quasi-loan currency is a currency other than sterling, and

(b)it is reasonable to suppose that the main reason, or one of the main reasons, for
the quasi-loan being made in that currency is that the quasi-loan currency is
expected to depreciate during the quasi-loan period.

17(2)  The “quasi-loan period”, in relation to a quasi-loan, is the period–

(a)beginning at the time the quasi-loan is made, and

(b)ending with the time by which, under the terms of the quasi-loan, the whole of
the quasi-loan is to be repaid.

18(1)  Where this paragraph applies in relation to the quasi-loan–

(a)paragraphs 15 and 16 do not apply in relation to the quasi-loan, and

(b)sub-paragraphs (2) to (5) apply for the purposes of calculating the amount of the
quasi-loan that is outstanding at the time P is treated as taking the relevant step.

18(2)  The initial debt amount, in relation to the quasi-loan, is an amount equal to
the total of–

(a)the value in sterling, at the reference date, of the acquired debt, and

(b)the value in sterling, at the reference date, of any additional debt.

18(3)  The “reference date”–

(a)in relation to a right within sub-paragraph (2)(a), means the date on which P
acquires it, and

(b)in relation to a right within sub-paragraph (2)(b), means the date on which P
acquires it.

18(4)  The repayment amount, in relation to the quasi-loan, is an amount equal to
the total of–

(a)the amount of the initial debt amount that has been repaid in sterling, and

(b)where payments are made, in a currency other than sterling, by way of
repayment of the initial debt amount, the amount equal to the sterling value of the
payments.

18(5)  The “sterling value” of a payment is its value in sterling on the date it is
made.

MEANING OF “APPROVED FIXED TERM LOAN”
19(1)  A loan is an “approved fixed term loan” on 5 April 2019 if, at any time



on that day, it is a qualifying loan which has been approved by an officer of
Revenue and Customs in accordance with paragraph 20.

19(2)  A loan is a “qualifying loan” if–

(a)the loan was made before 9 December 2010,

(b)the term of the loan cannot exceed 10 years, and

(c)it is not an excluded loan under sub-paragraph (3).

19(3)  A loan is an excluded loan if, at any time after the loan was made–

(a)the loan has been replaced, directly or indirectly, by another loan, or

(b)the terms of the loan have been altered so as–

(i)to meet the condition in sub-paragraph (2)(b), or

(ii)to postpone the date by which, under the terms of the loan, the whole of the loan
must be repaid.

Part 2 – Approval of a Qualifying
Loan Etc.
APPLICATION TO HMRC
20(1)  The liable person in relation to a qualifying loan may make an application to
the Commissioners for Her Majestyʼs Revenue and Customs for approval of the
loan.

20(2)  An officer of Revenue and Customs may grant such an application if satisfied
that, in relation to the loan–

(a)the qualifying payments condition is met (see paragraph 21), or

(b)the commercial terms condition is met (see paragraph 22).

20(3)  Subject to sub-paragraph (4), an application may be made in 2018.

20(4)  An application may be made after 2018 if an officer of Revenue and
Customs considers it is reasonable in all the circumstances for the liable person to
make a late application.

20(5)  An application for an approval must be made in such form and manner, and
contain such information, as may be specified by, or on behalf of, the
Commissioners for Her Majestyʼs Revenue and Customs.

20(6)  An officer of Revenue and Customs must notify the applicant of the decision
on an application.

20(7)  Where on an application under this paragraph a loan is approved, the
approval may be revoked by an officer of Revenue and Customs if the officer
considers that–

(a)information provided in making the application contained an inaccuracy, and



(b)the inaccuracy was deliberate on the applicantʼs part.

20(8)  Where approval is revoked under sub-paragraph (7), approval is to be
treated as having been refused at the outset.

20(9)  In this paragraph “liable person”, in relation to a loan, means the person
who is liable for any tax on the value of the relevant step in relation to the loan
under paragraph 1.

QUALIFYING PAYMENTS CONDITION
21(1)  The qualifying payments condition is met in relation to a qualifying loan if,
during the relevant period–

(a)payments have been made to the lender in respect of the repayment of the
principal of the loan, and

(b)the payments have been made at intervals not exceeding 53 weeks.

21(2)  The “relevant period” in relation to a loan is the period beginning with the
making of the loan and ending with the making of the application.

COMMERCIAL TERMS CONDITION
22(1)  The commercial terms condition is met in relation to a qualifying loan if–

(a)either–

(i)it is reasonable to assume that, had the qualifying loan been made in the
ordinary course of a lending business, loans on terms comparable to those of the
qualifying loan would have been available to members of the public, or

(ii)the qualifying loan was made in the ordinary course of a lending business, and

(b)the borrower has, in all material respects, complied with the terms of the loan.

22(2)  For the purposes of sub-paragraph (1), a loan is made in the ordinary course
of a lending business if it is made by a person in the ordinary course of a business
carried on by the person which includes–

(a)the lending of money, or

(b)the supplying of goods or services on credit.

ACCELERATED PAYMENTS
23(1)  Paragraph 24(1) applies where–

(a)a person (“P”) would (ignoring paragraph 24) be treated as taking a relevant
step within paragraph 1 by reason of making a loan, or a quasi-loan, to a relevant
person,

(b)an accelerated payment notice, or a partner payment notice, relating to a
relevant charge (the “accelerated payment notice”) has been given under Chapter
3 of Part 4 of FA 2014,

(c)the relevant person makes a payment (the “accelerated payment”) in respect of
the understated or disputed tax to which the notice relates,



(d)the accelerated payment is made on or before the relevant date, and

(e)the amount of the loan or quasi-loan that, at the end of the relevant date, is
outstanding for the purposes of paragraph 1 (see paragraphs 3 to 18) is equal to or
less than the amount of the accelerated payment.

23(2)  In sub-paragraph (1)(b), “relevant charge” means a charge to tax arising
by reason of a step taken pursuant to the relevant arrangement concerned.

23(3)  The reference in sub-paragraph (2) to the relevant arrangement concerned
is a reference to the relevant arrangement in pursuance of which, or in connection
with which, the loan or quasi-loan mentioned in sub-paragraph (1)(a) is made.

23(4)  In sub-paragraph (1)(d) and (e), “the relevant date” means–

(a)the approved repayment date, if P has made a loan which is an approved fixed
term loan on 5 April 2019, or

(b)5 April 2019, in any other case.

23(5)  In sub-paragraphs (1)(c) and (2)–

(a)the reference to tax includes a reference to relevant contributions, and

(b)the reference to a charge to tax includes a reference to a liability to pay relevant
contributions;

and for those purposes “relevant contributions” has the same meaning as in
Schedule 2 to the National Insurance Contributions Act 2015 (application of Part 4
of FA 2014 to national insurance contributions).

23(6)  If more than one notice relating to a particular relevant charge has been
given–

(a)the reference in sub-paragraph (1)(e) to the amount of the accelerated payment
is to be treated as a reference to the aggregate of the amounts of each accelerated
payment in respect of which the conditions in sub-paragraph (1)(c) and (d) are met,
and

(b)the reference in paragraph 24(2) to the accelerated payment notice is to be
treated as a reference to the accelerated payment notices or any of them.

24(1)  The relevant person may make an application to the Commissioners for Her
Majestyʼs Revenue and Customs for P to be treated–

(a)as taking the relevant step only if the condition in sub-paragraph (2) is met, and

(b)as doing so not at the time given by paragraph 1(2) but immediately before–

(i)the end of the 30 days beginning with the date on which the condition in sub-
paragraph (2) becomes met, or

(ii)if later, the end of 5 April 2019.

24(2)  The condition is that, on the withdrawal of the accelerated payment notice
or on the determination of an appeal, any part of the accelerated payment is
repaid.

24(3)  Subject to sub-paragraph (4), an application under sub-paragraph (1) may
be made in 2018.



24(4)  An application may be made after 2018 if an officer of Revenue and
Customs considers it is reasonable in all the circumstances for the relevant person
to make a late application.

24(5)  An application must be made in such form and manner, and contain such
information, as may be specified by, or on behalf of, the Commissioners for Her
Majestyʼs Revenue and Customs.

24(6)  An officer of Revenue and Customs must notify the applicant of the decision
on an application under this paragraph.

24(7)  A favourable decision on an application under this paragraph may be
revoked by an officer of Revenue and Customs if the officer considers that–

(a)information provided in making the application contained an inaccuracy, and

(b)the inaccuracy was deliberate on the applicantʼs part.

24(8)  Where the decision on an application is revoked under sub-paragraph (7),
the application is to be treated as having been refused at the outset.

Part 3 – Exclusions
COMMERCIAL TRANSACTIONS
25  Chapter 2 of Part 7A of ITEPA 2003 does not apply by reason of a relevant step
within paragraph 1 which is treated as being taken by a person (“P”) if–

(a)P is treated as taking a relevant step by that paragraph by reason of the
payment of a sum of money by way of a loan,

(b)the loan is (at the time it is made) a loan on ordinary commercial terms within
the meaning of section 176 of ITEPA 2003, ignoring conditions B and C in that
section, and

(c)there is no connection (direct or indirect) between the relevant step and a tax
avoidance arrangement.

26  In section 554F of ITEPA 2003 (exclusions: commercial transactions), at the end
insert–

554F(6)  “See paragraph 25 of Schedule 11 to FA (No. 2) 2017 for provision about
exclusions where a loan is made on ordinary commercial terms and the relevant
step is within paragraph 1 of that Schedule.”

TRANSFER OF EMPLOYMENT-RELATED LOANS
27(1)  Chapter 2 of Part 7A of ITEPA 2003 does not apply by reason of a relevant
step within paragraph 1 which is treated as being taken by a person (“P”) if–

(a)P is treated as taking a relevant step within that paragraph by reason of making
a quasi-loan by acquiring a right to payment of an amount equal to the whole or
part of a payment made by way of a loan to a relevant person (the “borrower”),

(b)the loan, at the time it was made, was an employment-related loan,



(c)at the time the right is acquired, the section 180 threshold is not exceeded in
relation to the loan,

(d)at the time the right is acquired, the borrower is an employee, or a prospective
employee, of P, and

(e)there is no connection (direct or indirect) between the acquisition of the right
and a tax avoidance arrangement.

27(2)  Subsections (2) to (5) of section 554OA of ITEPA 2003 (section 180
threshold) apply for the purposes of this paragraph as they apply for the purposes
of that section.

27(3)  In this paragraph, “employment-related loan” has the same meaning as
it has for the purposes of Chapter 7 of Part 3.

28  In section 554OA of ITEPA 2003 (exclusions: transfer of employment-related
loans), at the end insert–

554OA(6)  “See paragraph 27 of Schedule 11 to FA (No. 2) 2017 for provision about
exclusions where a loan is an employment-related loan and the relevant step is
within paragraph 1 of that Schedule.”

TRANSACTIONS UNDER EMPLOYEE BENEFIT
PACKAGES
29(1)  Chapter 2 of Part 7A of ITEPA 2003 does not apply by reason of a relevant
step within paragraph 1 which is treated as being taken by a person (“P”) if–

(a)P is treated as taking a relevant step by that paragraph by reason of the
payment of a sum of money by way of a loan,

(b)the step is not taken under a pension scheme,

(c)the loan was made for the sole purpose of a transaction of Pʼs with A and which P
entered into in the ordinary course of Pʼs business,

(d)at the time the loan was made (the “relevant time”)–

(i)a substantial proportion of Pʼs business involved making similar loans to
members of the public,

(ii)the transaction with A was part of a package of benefits which was available to a
substantial proportion of Bʼs employees, and

(iii)sub-paragraph (3) does not apply,

(e)the terms on which similar transactions were offered by P under the package of
benefits mentioned in paragraph (d)(ii) were generous enough to enable
substantially all of the employees of B to whom the package was available at or
around the relevant time to take advantage of what was offered (if they wanted to),

(f)the terms on which P entered into the transaction with A were substantially the
same as the terms on which at or around the relevant time P normally entered into
similar transactions with employees of B under the package of benefits,

(g)if B is a company, a majority of Bʼs employees to whom the package of benefits
was available at the relevant time did not have a material interest (as defined in
section 68 of ITEPA 2003) in B, and



(h)there is no connection (direct or indirect) between the relevant step and a tax
avoidance arrangement.

29(2)  For the purposes of sub-paragraph (1)(d)(i)–

(a)a loan is “similar” if it is made for the same or similar purposes as the loan
which is the subject of the relevant step, and

(b)“members of the public” means members of the public at large with whom P
deals at armʼs length.

29(3)  This sub-paragraph applies if any feature of the package of benefits
mentioned in sub-paragraph (1)(d)(ii) had or would have been likely to have had
the effect that, of the employees of B to whom the package was available, it is
employees within sub-paragraph (4) on whom benefits under the package will be
wholly or mainly conferred.

29(4)  The employees within this sub-paragraph are–

(a)directors,

(b)senior employees,

(c)employees who at the relevant time received, or as a result of the package of
benefits would have been likely to have received, the higher or highest levels of
remuneration, and

(d)if, at the relevant time, B was a company and was a member of a group of
companies, any employees not within paragraph (b) or (c) who–

(i)were senior employees in the group, or

(ii)received, or as a result of the package of benefits would have been likely to have
received, the higher or highest levels of remuneration in the group.

29(5)  For the purposes of sub-paragraph (1)(d) and (e) a transaction is “similar”
if it is of the same or a similar type to the transaction which P has or had with A.

29(6)  In this paragraph references to A include references to any person linked
with A.

29(7)  In this paragraph “pension scheme” has the same meaning as in Part 4 of
FA 2004 (see section 150(1) of that Act).

30  In section 554G of ITEPA 2003 (exclusions: transactions under employee benefit
packages), at the end insert–

554G(8)  “See paragraph 29 of Schedule 11 to FA (No. 2) 2017 for provision about
exclusions for transactions under employee benefit packages in a case in which the
relevant step is within paragraph 1 of that Schedule.”

CASES INVOLVING EMPLOYMENT-RELATED
SECURITIES
31  Chapter 2 of Part 7A of ITEPA 2003 does not apply by reason of a relevant step
within paragraph 1 which is treated as being taken by a person (“P”) if–

(a)P is treated as taking a relevant step by that paragraph by reason of the
payment of a sum of money by way of a loan (the “relevant loan”),



(b)the relevant loan is made and used solely for the purpose of enabling A to
exercise an employment-related securities option (within the meaning of Chapter 5
of Part 7 of ITEPA 2003),

(c)the exercise of the option by A gives rise to employment income of A in respect
of Aʼs employment with B–

(i)which is chargeable to income tax or would be chargeable apart from Chapter 5B
of Part 2 of ITEPA 2003, or

(ii)which is exempt income, and

(d)there is no connection (direct or indirect) between the relevant step and a tax
avoidance arrangement.

32  In section 554N of ITEPA 2003 (exclusions: other cases involving employment-
related securities etc.), at the end insert–

554N(17)  “See paragraph 31 of Schedule 11 to FA (No. 2) 2017 for provision about
exclusions where a loan is made for the purpose of enabling the exercise of an
employment-related securities option and the relevant step is within paragraph 1 of
that Schedule.”

EMPLOYEE CAR OWNERSHIP SCHEMES
33(1)  This paragraph applies if–

(a)there is an arrangement (“the car ownership arrangement”) which–

(i)provides for A to purchase a new car from another person (“S”) using a loan (“the
car loan”) to be made to A by an authorised lender,

(ii)specifies the date (“the repayment date”) by which the car loan must be fully
repaid which must be no later than four years after the date on which the car loan
is made, and

(iii)permits A, in order to obtain funds to repay the car loan, to sell the car back to S
on a specified date at a specified price based on an estimate (made at the time the
car ownership arrangement is made) of the likely outstanding amount of the car
loan on the specified date, and

(iv)as provided for by the car ownership arrangement, A purchases the car using
the car loan.

33(2)  Chapter 2 does not apply by reason of a relevant step within paragraph 1
which is treated as being taken by a person if–

(a)the person is treated as taking a relevant step by that paragraph by reason of
making the car loan, and

(b)the car ownership arrangement is not a tax avoidance arrangement and there is
no other connection (direct or indirect) between the relevant step and a tax
avoidance arrangement.

33(3)  In this paragraph–

“car” has the meaning given by section 235(2) of ITEPA 2003, and

“authorised lender” means a person who–



(a)has permission under Part 4A of the Financial Services and Markets Act 2000 to
enter into, or to exercise or have the right to exercise rights and duties under, a
contract of the kind mentioned in paragraph 23 of Schedule 2 to that Act, and

(b)is not acting as a trustee.

33(4)  The definition of “authorised lender” must be read with–

(a)section 22 of the Financial Services and Markets Act 2000,

(b)any relevant order under that section, and

(c)Schedule 2 to that Act.

34  In section 554O of ITEPA 2003 (exclusions: employee car ownership schemes),
at the end insert–

554O(7)  “See paragraph 33 of Schedule 11 to FA (No. 2) 2017 for provision about
exclusions for car loans in a case in which the relevant step is within paragraph 1 of
that Schedule.”

ACQUISITION OF UNLISTED EMPLOYER SHARES
35(1)  Chapter 2 of Part 7A of ITEPA 2003 does not apply by reason of a relevant
step within paragraph 1 which is treated as being taken by a person (“P”) if the
conditions in sub-paragraph (2) are met.

35(2)  The conditions are that–

(a)the loan or quasi-loan concerned was made before 9 December 2010,

(b)if P is treated as taking a relevant step by paragraph 1 by reason of the payment
of a sum of money by way of loan, the sum is used by A solely to acquire employer
shares,

(c)if P is treated as taking a relevant step by paragraph 1 by reason of making a
quasi-loan, the transfer of assets mentioned in paragraph 2(3)(b) is the transfer of
employer shares to A,

(d)the employer shares are acquired, or transferred, before the end of the period of
one year beginning with the day on which the loan, or quasi-loan, is made, and

(e)the employer shares are not listed on a recognised stock exchange at any time
during the period beginning with the day on which the loan, or quasi-loan, is made
and ending with the earlier of–

(i)the day on which A ceases to hold the shares, or

(ii)the day on which the loan, or quasi-loan, is repaid.

35(3)  In this paragraph “employer shares” means shares that form part of the
ordinary share capital of–

(a)B, or

(b)if B is a company and is a member of a group of companies at the time the
shares are acquired, any other company which is a member of that group at that
time.

35(4)  Sub-paragraph (6) applies if–



(a)apart from sub-paragraph (1), Chapter 2 of Part 7A would apply by reason of the
relevant step mentioned in sub-paragraph (1), and

(b)at the end of the relevant period, an amount of the loan, or quasi-loan, is
outstanding.

35(5)  In this paragraph “the relevant period” means the period of 12 months
beginning with the day on which A ceases to hold the shares.

35(6)  Part 7A of ITEPA 2003 has effect as if–

(a)a relevant step within paragraph 1 were taken by reason of making a loan, or
quasi-loan, of an amount equal to the amount of the loan, or quasi-loan,
outstanding at the end of the relevant period, and

(b)the relevant step were taken on the day after the end of the relevant period.

Part 4 – Supplementary Provision
DUTY TO PROVIDE LOAN BALANCE INFORMATION
TO B
36(1)  This paragraph applies where–

(a)a person (“P”) has made a loan, or a quasi-loan, to a relevant person,

(b)the loan or quasi-loan was made on or after 6 April 1999, and

(c)an amount of the loan or quasi-loan is outstanding at any time–

(i)on or after 17 March 2016, and

(ii)before the end of 5 April 2019.

36(2)  Each of A and P must ensure that the loan balance information in relation to
the loan or quasi-loan is provided to B before the end of the period of 10 days
beginning with the day after the loan charge date.

36(3)  The “loan balance information” is–

(a)the information that is necessary for B to ascertain the amount of the loan or
quasi-loan concerned that is outstanding immediately before the end of the loan
charge date, and

(b)such other information about the loan or quasi-loan as B may reasonably require
for the purpose of compliance with Bʼs obligations under PAYE regulations.

36(4)  In this paragraph “loan charge date” means–

(a)the approved repayment date, if the loan is an approved fixed term loan on 5
April 2019, or

(b)5 April 2019, in any other case.

36(5)  If, despite taking reasonable steps, A and P have failed to contact B to
provide the loan balance information, each of them is responsible for ensuring that
the Commissioners for Her Majestyʼs Revenue and Customs are notified of that fact.

36(6)  A notification under sub-paragraph (5) must be made in such form and



manner, and contain such information, as may be specified by, or on behalf of, the
Commissioners for Her Majestyʼs Revenue and Customs.

36(7)  “Loan”, “quasi-loan” and “outstanding” have the same meaning for the
purposes of this paragraph as they have for the purposes of paragraph 1.

DOUBLE TAXATION
37(1)  Sub-paragraph (2) applies where–

(a)P is treated as taking a relevant step by paragraph 1 by reason of a loan made
to a relevant person, and

(b)the loan is an employment-related loan (within the meaning of Chapter 7 of Part
3 of ITEPA 2003).

37(2)  The effect of section 554Z2(2)(a) of ITEPA 2003 (value of relevant step to
count as employment income: application of Part 7A instead of the benefits code) is
that the loan is not be treated as a taxable cheap loan for the purposes of Chapter
7 of Part 3 of that Act for–

(a)the tax year in which the relevant step is treated as being taken, and

(b)any subsequent tax year.

38  In section 554Z2 of ITEPA 2003, at the end insert–

554Z2(4)  “See paragraph 37 of Schedule 11 to FA (No. 2) 2017 for provision about
the effect of subsection (2)(a) in a case in which the relevant step is within
paragraph 1 of that Schedule.”

REMITTANCE BASIS
39  Part 7A of ITEPA 2003 is amended as follows.

40(1)  Section 554Z9 (remittance basis: A does not meet section 26A requirement)
is amended in accordance with this paragraph.

40(2)  In subsection (1), for “Subsection (2) applies” substitute “Subsections (2)
and (2A) apply”.

40(3)  In subsection (1A), for “subsection (2) does not apply” substitute
“subsections (2) and (2A) do not apply”.

40(4)  At the beginning of subsection (2) insert “Except in a case within subsection
(2A),”.

40(5)  After subsection (2) insert–

554Z9(2A)  “Where the relevant step is within paragraph 1 of Schedule 11 to FA
(No. 2) 2017, Aʼs employment income by virtue of section 554Z2(1), or the relevant
part of it, is “taxable specific income” in the tax year in which the relevant step
is treated as being taken so far as the income is remitted to the United Kingdom in
that tax year or in any previous tax year.”

40(6)  In subsection (3) for “this purpose” substitute “the purposes of subsections
(2) and (2A)”.

40(7)  In subsection (5)–



(a)in the words before paragraph (a), for “subsection (2)” substitute “subsection (2)
or (2A)”;

(b)in the words after paragraph (d)–

(i)for “subsection (2)” substitute “subsection (2) or (2A)”;

(ii)for “that subsection” substitute “subsection (2) or (2A) (as the case may be)”.

41(1)  Section 554Z10 (remittance basis: A meets section 26A requirement) is
amended in accordance with this paragraph.

41(2)  In subsection (1) for “Subsection (2) applies” substitute “Subsections (2)
and (2A) apply”.

41(3)  At the beginning of subsection (2) insert “Except in a case within subsection
(2AA),”.

41(4)  After subsection (2) insert–

554Z10(2AA)  “Where the relevant step is within paragraph 1 of Schedule 11 to FA
(No. 2) 2017, the overseas portion of (as the case may be)–

(a)Aʼs employment income by virtue of section 554Z2(1), or

(b)the relevant part of Aʼs employment income by virtue of that section,

is “taxable specific income” in the tax year in which the relevant step is treated
as being taken so far as the overseas portion is remitted to the United Kingdom in
that tax year or in any previous tax year.”

42(1)  Section 554Z11 (remittance basis: supplementary) is amended in
accordance with this paragraph.

42(2)  In subsection (4), for “554Z9(2) or 554Z10(2)” substitute “554Z9(2) or (2A)
or 554Z10(2) or (2AA)”.

42(3)  In subsection (5), for “554Z9(2) or 554Z10(2)” substitute “554Z9(2) or (2A)
or 554Z10(2) or (2AA)”.

42(4)  In subsection (6), for “554Z9(2) or 554Z10(2)” substitute “554Z9(2) or (2A)
or 554Z10(2) or (2AA)”.

43(1)  Section 554Z11A (temporary non-residents) is amended in accordance with
this paragraph.

43(2)  In subsection (2)–

(a)after “554Z9(2)” insert “or (2A)”;

(b)after “554Z10(2)” insert “or (2AA)”.

43(3)  In subsection (3)(d)(i), for “554Z9(2) or 554Z10(2)” substitute “554Z9(2) or
(2A) or 554Z10(2) or (2AA)”.

INTERPRETATION
44(1)  In this Schedule, “tax avoidance arrangement” has the same meaning
as it has for the purposes of Part 7A of ITEPA 2003 (see section 554Z(13) to (15) of
that Act).



44(2)  Section 554Z(16) (determining whether a step is connected with a tax
avoidance arrangement) applies for the purposes of this Schedule as it applies for
the purposes of Part 7A of ITEPA 2003.

45  See section 554A(1)(a) of ITEPA 2003 for the meaning of “A” and “B”.

Part 5 – Consequential Amendments
ITEPA 2003
46(1)  ITEPA 2003 is amended in accordance with this paragraph.

46(2)  In section 554A(2) (meaning of “relevant step”), after “or 554D” insert “, or
paragraph 1 of Schedule 11 to FA (No. 2) 2017”.

46(3)  In section 554A(4) (relevant step taken on or after Aʼs death), in paragraph
(a) after “section 554B taken” insert “, or a relevant step within paragraph 1 of
Schedule 11 to FA (No. 2) 2017 which is treated as being taken,”.

46(4)  In section 554Z(9) (interpretation: reference to definition of “relevant step”),
at the end insert “, but see also Schedule 11 to FA (No. 2) 2017”.

46(5)  In section 554Z(10) (interpretation: relevant step which involves a sum of
money) omit “or” at the end of paragraph (b) and after paragraph (c) insert “, or

(d)a step within paragraph 1 of Schedule 11 to FA (No. 2) 2017.”

46(6)  In section 554Z5 of ITEPA 2003 (overlap with money or asset subject to
earlier tax liability), at the end insert–

554Z5(12)  “See paragraphs 4(5) and (6) and 12(4) and (5) of Schedule 11 of FA
(No. 2) 2017) for provision about the effect of subsection (3) in certain cases where
the relevant step is within paragraph 1 of that Schedule.”

FA 2011
47  In paragraph 59 of Schedule 2 to FA 2011 (transitional provision relating to Part
7A of ITEPA 2003), in sub-paragraph (1)(a), after “ITEPA 2003” insert “or paragraph
1 of Schedule 11 to FA (No. 2) 2017”.

SCHEDULE 12 – TRADING INCOME
PROVIDED THROUGH THIRD
PARTIES: LOANS ETC OUTSTANDING
ON 5 APRIL 2019
Section 35

Notes



Committee of the Whole House, 19 October 2017, Schedule 12 agreed to.

APPLICATION OF SECTIONS 23A TO 23H OF
ITTOIA 2005 IN RELATION TO LOANS ETC.
OUTSTANDING ON 5 APRIL 2019
1(1)  A loan or quasi-loan in relation to which sub-paragraph (2) applies is to be
treated as a “relevant benefit” for the purposes of sections 23A to 23H of ITTOIA
2005.

1(2)  This sub-paragraph applies in relation to a loan or a quasi-loan if–

(a)the loan or quasi-loan was made–

(i)on or after 6 April 1999, and

(ii)before 6 April 2017, and

(b)an amount of the loan or quasi-loan is outstanding immediately before the end
of 5 April 2019.

1(3)  Where section 23E of ITTOIA 2005 applies in relation to a relevant benefit
which is a loan or quasi-loan in relation to which sub-paragraph (2) applies, section
23E has effect–

(a)as if the “relevant benefit amount” were the amount of the loan or quasi-loan
that is outstanding immediately before–

(i)the end of the approved repayment date, if the relevant benefit is an approved
fixed term loan on 5 April 2019, or

(ii)the end of 5 April 2019 in any other case,

(b)as if section 23E(1)(a) specified–

(i)the tax year in which the approved repayment date falls, if the relevant benefit is
an approved fixed term loan on 5 April 2019, or

(ii)the tax year 2018–2019 in any other case, and

(c)where T ceases to carry on the relevant trade in a tax year before the tax year
so specified in section 23E(1)(a), as if section 23E(1)(b) were omitted and as if
section 23E(1) provided that the relevant benefit amount is to be treated for
income tax purposes as a post-cessation receipt of the trade received in the tax
year so specified in section 23E(1)(a).

1(4)  This paragraph is subject to paragraphs 19 and 20 (accelerated payments).

1(5)  For the purposes of this paragraph, whether an amount of a loan or quasi-loan
is outstanding at a particular time–

(a)is to be determined in accordance with the following provisions of this Schedule,
and

(b)does not depend on the loan or quasi-loan subsisting at that time.

MEANING OF “LOAN”, “QUASI-LOAN” AND



“APPROVED REPAYMENT DATE”
2(1)  In this Schedule “loan” includes–

(a)any form of credit;

(b)a payment that is purported to be made by way of a loan.

2(2)  For the purposes of paragraph 1, a person (“P”) makes a “quasi-loan” to T if
(and when) P acquires a right (the “acquired debt”)–

(a)which is a right to a payment or a transfer of assets, and

(b)in respect of which the condition in sub-paragraph (3) is met.

2(3)  The condition is met in relation to a right if there is a connection (direct or
indirect) between the acquisition of the right and–

(a)a payment made, by way of a loan or otherwise, to T, or

(b)a transfer of assets to T.

2(4)  Where a loan or a quasi-loan made to T is replaced, directly or indirectly, by
another loan (the “replacement loan”), references in paragraph 1 to the loan are
references to the replacement loan.

2(5)  Where a loan or a quasi-loan made to T is replaced, directly or indirectly, by
another quasi-loan (the “replacement quasi-loan”), references in paragraph 1 to
the quasi-loan are references to the replacement quasi-loan.

2(6)  In this Schedule, “approved repayment date”, in relation to an approved
fixed term loan, means the date by which, under the terms of the loan at the time
of making the application for approval under paragraph 16, the whole of the loan
must be repaid.

2(7)  In this paragraph and in paragraphs 3, 9, 10, 19 and 20–

“(a)T” is the person mentioned in section 23A(2) of ITTOIA 2005,

(b)references to T include references to a person who is or has been connected
with T, and

(c)for that purpose, section 993 of ITA 2007 (meaning of “connected”) applies for
the purposes of this Schedule but as if subsection (4) of that section were omitted.

MEANING OF “OUTSTANDING”: LOANS
3(1)  An amount of a loan is “outstanding” for the purposes of paragraph 1 if the
relevant principal amount exceeds the repayment amount.

3(2)  In sub-paragraph (1) “relevant principal amount”, in relation to a loan,
means the total of–

(a)the initial principal amount lent, and

(b)any sums that have become principal under the loan, otherwise than by
capitalisation of interest.

3(3)  In sub-paragraph (1) “repayment amount”, in relation to a loan, means the
total of–



(a)the amount of principal under the loan that has been repaid before 5 December
2016, and

(b)payments in money made by T on or after 5 December 2016 by way of
repayment of principal under the loan.

3(4)  A payment is to be disregarded for the purposes of sub-paragraph (3)(b) if
there is any connection (direct or indirect) between the payment and a tax
avoidance arrangement (other than the arrangement in pursuance of which the
loan was made).

3(5)  In this paragraph and in paragraph 9, “tax avoidance arrangement”
means an arrangement which has a tax avoidance purpose.

3(6)  For the purposes of sub-paragraph (5), an arrangement has a tax avoidance
purpose if sub-paragraph (7) applies to a person who is a party to the arrangement.

3(7)  This sub-paragraph applies to a person if the main purpose, or one of the
main purposes, of the person entering into the arrangement is the avoidance of tax.

3(8)  The following paragraphs apply for the purpose of determining whether any
payment is connected with a tax avoidance arrangement–

(a)a payment is connected with a tax avoidance arrangement if (for example) the
payment is made (wholly or partly) in pursuance of–

(i)the tax avoidance arrangement, or

(ii)an arrangement at one end of a series of arrangements with the tax avoidance
arrangement being at the other end, and

(b)it does not matter whether the person making the payment is unaware of the tax
avoidance arrangement.

MEANING OF “OUTSTANDING”: LOANS IN
CURRENCIES OTHER THAN STERLING
4(1)  In paragraphs 5 to 8 “the loan currency”, in relation to a loan, means the
currency in which the initial principal amount of the loan is denominated (whether
or not that amount is paid in that currency).

4(2)  For the purposes of paragraphs 5 to 8, the value of an amount in a particular
currency is to be determined by reference to an appropriate spot rate of exchange.

5(1)  This paragraph applies in relation to a loan where the loan currency is a
currency other than sterling.

5(2)  But this paragraph does not apply if paragraph 8 applies in relation to the
loan.

5(3)  The amount of the loan that is outstanding, at the relevant time, is to be
calculated in sterling as follows–

Step 1

Calculate, in the loan currency, the amount that is outstanding at that time.

Step 2

Take the value in sterling, at that time, of that amount.



5(4)  For the purposes of this paragraph and paragraph 8, the “relevant time” in
relation to a loan is the time immediately before–

(a)the end of the approved repayment date, if the loan is an approved fixed term
loan on 5 April 2019, or

(b)the end of 5 April 2019 in any other case.

5(5)  See paragraph 6 for provision about repayments made in a currency other
than the loan currency.

REPAYMENTS IN CURRENCIES OTHER THAN THE
LOAN CURRENCY
6(1)  This paragraph applies in relation to a loan where–

(a)payments in money are made by way of repayment of principal under the loan,
and

(b)some or all of the payments are made in a currency other than the loan
currency.

6(2)  But this paragraph does not apply if paragraph 8 applies in relation to the
loan.

6(3)  For the purposes of calculating the repayment amount in relation to the loan,
the amount of each of the payments referred to in sub-paragraph (1)(b) is an
amount equal to its value in the loan currency on the date it is made.

LOANS MADE IN A DEPRECIATING CURRENCY
7(1)  Paragraph 8 applies in relation to a loan where–

(a)the loan currency is a currency other than sterling, and

(b)it is reasonable to suppose that the main reason, or one of the main reasons, for
the loan being made in that currency is that the loan currency is expected to
depreciate as against sterling during the loan period.

7(2)  The “loan period”, in relation to a loan, is the period–

(a)beginning at the time the loan is made, and

(b)ending with the time by which, under the terms of the loan, the whole of the loan
is to be repaid.

8(1)  Where this paragraph applies in relation to a loan–

(a)paragraphs 5 and 6 do not apply in relation to the loan, and

(b)sub-paragraphs (2) to (5) apply for the purposes of calculating the amount of the
loan that is outstanding at the relevant time (as defined in paragraph 5(4)).

8(2)  The relevant principal amount, in relation to the loan, is an amount equal to
the total of–

(a)the value in sterling, at the reference date, of the initial principal amount lent,
and



(b)the value in sterling, at the reference date, of any sums that become principal
under the loan, otherwise than by capitalisation of interest.

8(3)  The “reference date”–

(a)in relation to an amount within sub-paragraph (2)(a), means the date on which
the loan is made, and

(b)in relation to a sum within sub-paragraph (2)(b), means the date on which the
sum becomes principal.

8(4)  The repayment amount, in relation to the loan, is an amount equal to the
total of–

(a)the amount of principal under the loan that has been repaid in sterling, and

(b)where payments are made, in a currency other than sterling, by way of
repayment of principal under the loan, the amount equal to the sterling value of the
payments.

8(5)  The “sterling value” of a payment is its value in sterling on the date it is
made.

MEANING OF OUTSTANDING: “QUASI-LOANS”
9(1)  An amount of a quasi-loan is outstanding for the purposes of paragraph 1 if
the initial debt amount exceeds the repayment amount.

9(2)  In sub-paragraph (1), “initial debt amount” means the total of–

(a)an amount equal to the value of the acquired debt (see paragraph 2(2)), and

(b)where P subsequently acquires a further right (the “additional debt”) to a
payment, or transfer of assets, in connection with the payment mentioned in
paragraph 2(3)(a) or (as the case may be) the transfer mentioned in paragraph 2(3)
(b), an amount equal to the value of the additional debt.

9(3)  For the purposes of sub-paragraph (2)–

(a)where the acquired debt is a right to payment of an amount, the “value” of the
debt is that amount,

(b)where the additional debt is a right to payment of an amount, the “value” of
the debt is that amount, but is nil if the additional debt accrued to P by the
capitalisation of interest on the acquired debt or another additional debt, and

(c)where the acquired debt or additional debt is a right to a transfer of assets, the
“value” of the debt is an amount equal to–

(i)the market value of the assets at the time the right is acquired (or the value of
the right at that time if the assets are nonfungible and not in existence at that
time), or

(ii)if higher, the cost of the assets at that time.

9(4)  In sub-paragraph (1), “repayment amount”, in relation to a quasi-loan,
means the total of–

(a)the amount (if any) by which the initial debt amount has been reduced (by way
of repayment) before 5 December 2016,



(b)payments in money (if any) made by T on or after 5 December 2016 by way of
repayment of the initial debt amount, and

(c)if the acquired debt or additional debt is a right to a transfer of assets, and the
assets have been transferred, an amount equal to the market value of the assets at
the time of the transfer.

9(5)  A payment or transfer is to be disregarded for the purposes of sub-paragraph
(4)(b) or (c) if there is any connection (direct or indirect) between the payment or
transfer and a tax avoidance arrangement (other than the arrangement under
which the quasi-loan was made).

9(6)  In this paragraph, “market value” has the same meaning as it has for the
purposes of TCGA 1992 by virtue of Part 8 of that Act.

MEANING OF “OUTSTANDING”: QUASI-LOANS IN
CURRENCIES OTHER THAN STERLING
10(1)  Paragraphs 11 to 14 apply where P makes a quasi-loan to T by reason of
acquiring a right to a payment in a particular currency (the “quasi-loan currency”).

10(2)  For the purposes of paragraphs 11 to 14, the value of an amount in a
particular currency is to be determined by reference to an appropriate spot rate of
exchange.

11(1)  This paragraph applies in relation to the quasi-loan if the quasi-loan
currency is a currency other than sterling.

11(2)  But this paragraph does not apply if paragraph 14 applies in relation to the
quasi-loan.

11(3)  The amount of the quasi-loan that is outstanding, at the relevant time, is to
be calculated in sterling as follows–

Step 1

Calculate, in the quasi-loan currency, the amount that is outstanding at that time.

Step 2

Take the value in sterling, at that time, of that amount.

11(4)  For the purposes of this paragraph and paragraph 14, the “relevant time”
in relation to a quasi-loan is the time immediately before the end of 5 April 2019.

11(5)  See paragraph 12 for provision about repayments made in a currency other
than the quasi-loan currency.

REPAYMENTS IN CURRENCIES OTHER THAN THE
QUASI-LOAN CURRENCY
12(1)  This paragraph applies in relation to the quasi-loan if–

(a)payments in money are made by way of repayment of the initial debt amount,
and

(b)some or all of the payments are made in a currency other than the quasi-loan
currency.



12(2)  But this paragraph does not apply if paragraph 14 applies in relation to the
quasi-loan.

12(3)  For the purposes of calculating the repayment amount in relation to the
quasi-loan, the amount of each of the payments referred to in sub-paragraph (1)(b)
is an amount equal to its value in the quasi-loan currency on the date it is made.

QUASI-LOANS MADE IN A DEPRECIATING
CURRENCY
13(1)  Paragraph 14 applies in relation to the quasi-loan if–

(a)the quasi-loan currency is a currency other than sterling, and

(b)it is reasonable to suppose that the main reason, or one of the main reasons, for
the quasi-loan being made in that currency is that the quasi-loan currency is
expected to depreciate as against sterling during the quasi-loan period.

13(2)  The “quasi-loan period”, in relation to a quasi-loan, is the period–

(a)beginning at the time the quasi-loan is made, and

(b)ending with the time by which, under the terms of the quasi-loan, the whole of
the quasi-loan is to be repaid.

14(1)  Where this paragraph applies in relation to the quasi-loan–

(a)paragraphs 11 and 12 do not apply in relation to the quasi-loan, and

(b)sub-paragraphs (2) to (5) apply for the purposes of calculating the amount of the
quasi-loan that is outstanding at the relevant time (as defined in paragraph 11(4)).

14(2)  The initial debt amount, in relation to the quasi-loan, is an amount equal to
the total of–

(a)the value in sterling, at the reference date, of the acquired debt, and

(b)the value in sterling, at the reference date, of any additional debt.

14(3)  The “reference date”, in relation to a right within sub-paragraph (2)(a) or
(2)(b), means the date on which P acquires it.

14(4)  The repayment amount, in relation to the quasi-loan, is an amount equal to
the total of–

(a)the amount of the initial debt amount that has been repaid in sterling, and

(b)where payments are made, in a currency other than sterling, by way of
repayment of the initial debt amount, the amount equal to the sterling value of the
payments.

14(5)  The “sterling value” of a payment is its value in sterling on the date it is
made.

MEANING OF “APPROVED FIXED TERM LOAN”
15(1)  A loan is an “approved fixed term loan” on 5 April 2019 if, at any time
on that day, it is a qualifying loan which has been approved by an officer of
Revenue and Customs in accordance with paragraph 16.



15(2)  A loan is a “qualifying loan” if–

(a)the loan was made before 9 December 2010,

(b)the term of the loan cannot exceed 10 years, and

(c)it is not an excluded loan under sub-paragraph (3).

15(3)  A loan is an excluded loan if, at any time after the loan was made–

(a)the loan has been replaced, directly or indirectly, by another loan, or

(b)the terms of the loan have been altered so as–

(i)to meet the condition in sub-paragraph (2)(b), or

(ii)to postpone the date by which, under the terms of the loan, the whole of the loan
must be repaid.

APPROVAL: APPLICATION TO HMRC
16(1)  A person may make an application to the Commissioners for Her Majestyʼs
Revenue and Customs for approval of a qualifying loan made to T.

16(2)  An officer of Revenue and Customs may grant such an application if satisfied
that, in relation to the loan–

(a)the qualifying payments condition is met (see paragraph 17), or

(b)the commercial terms condition is met (see paragraph 18).

16(3)  Subject to sub-paragraph (4), an application may be made in 2018.

16(4)  An application may be made after 2018 if an officer of Revenue and
Customs considers it reasonable in all the circumstances for a late application to be
made.

16(5)  An application for an approval must be made in such form and manner, and
contain such information, as may be specified by, or on behalf of, the
Commissioners for Her Majestyʼs Revenue and Customs.

16(6)  An officer of Revenue and Customs must notify the applicant of the decision
on an application.

APPROVAL: QUALIFYING PAYMENTS CONDITION
17(1)  The qualifying payments condition is met in relation to a qualifying loan if,
during the relevant period–

(a)payments have been made in respect of the repayment of the principal of the
loan, and

(b)the payments have been made at intervals not exceeding 53 weeks.

17(2)  The “relevant period” in relation to a loan is the period beginning with the
making of the loan and ending with the making of the application.

APPROVAL: COMMERCIAL TERMS CONDITION



18(1)  The commercial terms condition is met in relation to a qualifying loan if–

(a)either–

(i)it is reasonable to assume that, had the qualifying loan been made in the
ordinary course of a lending business, loans on terms comparable to those of the
qualifying loan would have been available to members of the public, or

(ii)the qualifying loan was made in the ordinary course of a lending business; and

(b)the borrower has, in all material respects, complied with the terms of the loan.

18(2)  For the purposes of sub-paragraph (1), a loan is made in the ordinary course
of a lending business if it is made by a person in the ordinary course of a business
carried on by the person which includes–

(a)the lending of money, or

(b)the supplying of goods or services on credit.

ACCELERATED PAYMENTS
19(1)  Paragraph 20(1) applies where–

(a)section 23E of ITTOIA 2005 would (ignoring paragraph 20) apply in relation to a
relevant benefit arising to T,

(b)the relevant benefit is a loan or quasi-loan in relation to which paragraph 1(2)
applies,

(c)an accelerated payment notice, or a partner payment notice, relating to a
relevant charge (the “accelerated payment notice”) has been given under Chapter
3 of Part 4 of FA 2014,

(d)T makes a payment (the “accelerated payment”) in respect of the understated
or disputed tax to which the notice relates,

(e)the accelerated payment is made on or before the relevant date, and

(f)the amount of the loan or quasi-loan that, at the end of the relevant date, is
outstanding for the purposes of paragraph 1 (see paragraphs 3 to 14) is equal to or
less than the amount of the accelerated payment.

19(2)  In sub-paragraph (1)(c), “relevant charge” means a charge to tax under
section 23E of ITTOIA 2005 arising by reason of a relevant benefit which arises to T
in pursuance of the relevant arrangement in pursuance of which the relevant
benefit mentioned in sub-paragraph (1)(a) and (b) arises.

19(3)  In sub-paragraph (1)(e) and (f), “the relevant date” means–

(a)the approved repayment date, if the relevant benefit is an approved fixed term
loan on 5 April 2019, or

(b)5 April 2019, in any other case.

20(1)  T may make an application to the Commissioners for Her Majestyʼs Revenue
and Customs to be treated–

(a)as if the relevant benefit mentioned in paragraph 19(1)(a) and (b) arises only if
the condition in sub-paragraph (2) is met, and



(b)as if it arises immediately before the end of the 30 days beginning with the date
on which the condition in sub-paragraph (2) becomes met.

20(2)  The condition is that, on the withdrawal of the accelerated payment notice
or on the determination of an appeal, any part of the accelerated payment is
repaid.

20(3)  Subject to sub-paragraph (4), an application under sub-paragraph (1) may
be made in 2018.

20(4)  An application may be made after 2018 if an officer of Revenue and
Customs considers it reasonable in all the circumstances for a late application to be
made.

20(5)  An application must be made in such form and manner, and contain such
information, as may be specified by, or on behalf of, the Commissioners for Her
Majestyʼs Revenue and Customs.

20(6)  An officer of Revenue and Customs must notify the applicant of the decision
on an application under this paragraph.

CLAUSE 34 AND SCHEDULE 11:
EMPLOYMENT INCOME PROVIDED
THROUGH THIRD PARTIES
SUMMARY
1. This clause introduces a new charge on outstanding loans from disguised
remuneration schemes (the loan charge). This will apply to loans made after 5 April
1999 that are outstanding on 5 April 2019. There are several exemptions and the
charge can be postponed in certain circumstances.

2. Schedule 1, introducing the loan charge has five parts, as follows:

•Part 1 sets out the conditions, and definitions, that must be met for the new loan
charge to apply;

•Part 2 sets out the circumstances, and process, when the loan charge can be
postponed;

•Part 3 sets out the exclusions for the new loan charge;

•Part 4 sets out some supplementary provisions, such as the interaction between
the new loan charge and the remittance basis; and

•Part 5 sets out some consequential changes to existing legislation.

DETAILS OF THE CLAUSE AND SCHEDULES
3. This clause introduces Schedule 1.

SCHEDULE 1: PART 1: APPLICATION OF PART 7A
OF ITEPA 2003



4. Part 1 of the Schedule introduces the new charge on outstanding disguised
remuneration loans.

Relevant step

5. Paragraph 1 deems the outstanding loan balance to be a relevant step, which
means all the provisions within Chapter 2 of Part 7A apply to the outstanding loan
balance.

6. Sub-paragraphs (1) to (3) deem loans that are outstanding to be a relevant step
within Part 7A, taken by the person who has made the loan. The relevant step
occurs on 5 April 2019 unless a postponement has been granted. The taking of a
relevant step will result in a tax charge arising under Part 7A, where the other
gateway conditions in section 554A of Part 7A are met.

7. Sub-paragraphs (4) and (5) ensure the relevant sections of Part 7A apply
identically to the loan charge.

8. Sub-paragraph (6) makes clear that the application of the loan charge is subject
to specific provisions where an Accelerated Payment has been paid.

9. Sub-paragraph (7) makes clear that the loan charge can apply to loans even
where the loan no longer exists.

Meaning of “loan”, “quasi-loan” and “approved repayment
date”

10. Paragraph 2 sets out the meaning and definition of some of the terms used in
this Schedule.

11. Sub-paragraph (1) defines a loan.

12. Sub-paragraphs (2) and (3) defines a quasi-loan. This is a similar definition to
the definition of a loan transfer in subsection 554C(1)(aa).

13. Sub-paragraphs (4) and (5) make clear that loans and quasi-loans that have
been replaced are within the scope of the loan charge.

14. Sub-paragraph (6) defines “approved repayment date”.

Meaning of “outstanding”: loans and quasi-loans

15. Paragraphs 3 to 18 set out the how the outstanding loan, and quasi-loan,
balance is calculated including how non-sterling currencies are taken into
consideration. The starting point is the initial amount lent, plus any further amounts
lent, which is then reduced by any repayments.

16. Paragraph 3 sets this principle out for loans in sub-paragraphs (1) and (2). Sub-
paragraph (3) requires repayments to be only in money after 16 March 2016.

17. Paragraph 4 provides that repayments in money after 16 March 2016 will be
ignored in the calculation if they are made as part of a further avoidance
arrangement, or if they are subsequently subject to a relevant step and tax is due
but unpaid.

18. Paragraph 5 provides that loans made by a third party and subsequently
acquired by the employer or employee will be treated as outstanding and subject to
the loan charge on 5 April 2019.

https://library.croneri.co.uk/cch_uk/btl/itep2003-it-s-554a


19. Paragraph 6 defines the loan currency and that any currency conversion should
be at the spot rate.

20. Paragraph 7 provides that where the loan and repayment are both in the same
non-sterling currency the outstanding balance is calculated and then converted to
sterling.

21. Paragraph 8 provides that where a repayment is made in a currency different
to the loan it is converted to the loan currency on the date it is made.

22. Paragraphs 9 and 10 provide that where a loan is made in a currency other
than sterling in the expectation that it will depreciate in value the principal
amounts and repayments are converted to sterling on the day they are made.

23. Paragraphs 11 to 18 set out the same underlying principles for quasi-loans.
Where the quasi-loan is a money debt the same conditions as for loans in
paragraph 3 apply. However, quasi-loans also include situations where the right to
repayment is in an asset, so paragraph 4 sets out how the principle applies and
what repayments are acceptable. Paragraphs 14 to 18 set out how quasi-loans and
repayments in non-sterling currencies are taken into consideration.

Meaning of “approved fixed term loan”

24. Paragraph 19 defines an “approved fixed term loan”. The loan must have
been made before a certain date and have certain conditions that cannot have
been changed. The loan must also have been approved by HMRC under paragraph
20.

SCHEDULE 1: PART 2: APPROVAL OF A
QUALIFYING LOAN ETC.
25. Part 2 of the Schedule sets out the conditions and processes to apply for
postponement of the new loan charge.

Application to HMRC

26. Paragraphs 20 sets out who can make an application for a postponement for an
“approved fixed term loan”, when and how the application can be made, as well as
what information they must provide.

Conditions

27. Paragraphs 21 and 22 set out the two conditions, only one of which must be
met, to qualify for approval. Paragraph 7 sets out the condition for loans where
regular repayments of principal have been made. Paragraph 8 sets out the
commercial terms condition that can apply to loans that donʼt meet the existing
exclusion at section 554F of Part 7A.

Accelerated payments

28. Paragraphs 23 and 24 allow the loan charge to be postponed where the
relevant person has paid an Accelerated Payment.

29. Paragraph 23 sets out the conditions that must be met to qualify for the
postponement. Sub-paragraph (1) sets out the conditions. Sub-paragraphs (2) to (4)
define some of the terms used in sub-paragraph (1) and also require the
Accelerated Payment to be related to the same arrangement. Sub-paragraphs (5)



to (6) make clear that the provision applies equally to National Insurance
contributions, and that where tax and National Insurance contributions are relevant
a joint application can be made.

30. Paragraph 24 sets out the process and the effect of the postponement. Sub-
paragraphs (1) and (2) give effect to the postponement and ensure, if the
Accelerated Payment is repaid, the loan charge applies 30 days after the
Accelerated Payment is repaid. Sub-paragraphs (3) to (6) define how, and when,
the claim to postponement must be made. Sub-paragraphs (7) to (8) set out when a
postponement can be withdrawn and the effect of the withdrawal.

SCHEDULE 1: PART 3: EXCLUSIONS
31. Part 3 of the Schedule sets out the exclusions that, if met will, prevent the loan
charge from applying.

Commercial transactions

32. Paragraphs 25 and 26 set out the exclusion for loans made on commercial
terms. This closely follows the existing exclusion at section 554F of Part 7A.

Transfer of employment-related loans

33. Paragraphs 27 and 28 set out the exclusion for transferring employment-
related loans between new and old employers. This closely follows the new
exclusion at section 554OA of Part 7A.

Transactions under employee benefit packages

34. Paragraphs 29 and 30 set out the exclusion for loans made under an employee
benefit package available to employees. This closely follows the existing exclusion
at section 554G of Part 7A.

Cases involving employment-related securities

35. Paragraphs 31 and 32 set out the exclusion for loans used to purchase
employment-related securities. This closely follows the existing exclusion at
subsections 554N(13) to (16) of Part 7A.

Employee car ownership schemes

36. Paragraphs 33 and 34 set out the exclusion for loans made under an employee
car ownership scheme This closely follows the existing exclusion at section 554O of
Part 7A.

Acquisition of unlisted employer shares

37. Paragraph 35 is an exclusion from the loan charge unrelated to any existing
exclusion in Part 7A. It applies to loans, or quasi-loans, made before 9 December
2010 used to purchase shares in the unlisted employer, and provides that the loan
charge will not apply to such a loan if it is repaid within 12 months from when the
shares are sold.

SCHEDULE 1: PART 4: SUPPLEMENTARY
PROVISION



38. Part 4 of the Schedule introduces some supplementary provisions that will
ensure the loan charge operates as intended.

Duty to provide loan balance information to B

39. Paragraph 36 creates an obligation on the parties of an arrangement that is
within the scope of the loan charge to provide information to the employer. This will
help ensure the employer has the right information to calculate the outstanding
loan balance and decide if the loan charge applies.

40. Sub-paragraph (1) defines which loans are within the scope of the obligation to
provide information to the employer.

41. Sub-paragraph (2) requires both the employee and the third party to provide
the information within ten days after the loan charge applies.

42. Sub-paragraph (3) defines the information that must be provided, which is
everything the employer needs to decide if the loan charge applies.

43. Sub-paragraph (4) defines the loan charge date and ensures this takes into
consideration any postponements.

44. Sub-paragraphs (5) and (6) require the employer and third party to inform
HMRC if they were unable to contact the employer.

45. Sub-paragraph (7) defines some of the terms used in sub-paragraph (1).

Double taxation

46. Paragraphs 37 and 38 prevent a benefit under the cheap taxable loans rules in
Chapter 7 of Part 3 of ITEPA 2003 applying once the loan charge has arisen on the
same underlying loan.

Remittance basis

47. Paragraphs 39 to 43 make amendments to the existing remittance basis rules
in Part 7A to make reference to the loan charge.

48. Paragraphs 40 and 41 amend sections 554Z9 and 554Z10 of Part 7A to ensure
the loan charge is taxable specific income in the tax year the loan charge arises or
when it is later remitted to the UK.

49. Paragraphs 42 and 43 make consequential amendments to sections 554Z11
and 554Z11A of Part 7A to include the additions made in paragraphs 40 and 41.

Interpretation: “tax avoidance arrangement” etc.

50. Paragraph 44 defines a tax avoidance arrangement.

51. Paragraph 45 ensures “A” and “B” take the same meaning as in Part 7A.

SCHEDULE 1: PART 5: CONSEQUENTIAL
AMENDMENTS
52. Part 5 of the Schedule introduces some minor consequential amendments.

53. Paragraph 46 make consequential amendments to Part 7A to include
references to the new loan charge.



54. Paragraph 47 amends paragraph 59 of Schedule 2 to the Finance Act 2011 to
include the new loan charge. This will ensure that the relief under that paragraph
extends to the new loan charge.

BACKGROUND NOTE
55. These changes are part of a package of proposals announced at Budget 2016
to tackle existing and prevent future use of disguised remuneration avoidance
schemes.

56. Changes to strengthen the current rules were enacted in Finance Act 2017 to
prevent the future use of schemes.

57. The existing use of schemes will be tackled by the introduction of a new charge
on disguised remuneration loans that were made after 5 April 1999 and remain
outstanding on 5 April 2019. Comprehensive provisions to ensure there is no
double taxation are also being introduced in this clause. All of these changes were
subject to a technical consultation that ran from 10 August 2016 to 5 October
2016.

58. These changes will help to meet the governmentʼs objective of tackling tax
avoidance and will ensure that users of disguised remuneration avoidance schemes
pay their fair share of tax and National Insurance contributions.

59. Since the Finance Bill 2017 was first published in March 2017 there have been
six minor technical amendments. These changes do not reflect a change in policy
and have been made to make clear the application of the legislation. The changes
include:

•an amendment to paragraph 4 to make clear the outstanding loan balance
includes money repayments that are subsequently subject to a relevant step and
tax is due but unpaid. A corresponding amendment is made to paragraph 12 for
quasi-loans;

•an amendment to paragraph 23 to make clear the Accelerated Payment
postponement provision applies equally to National Insurance contributions, as well
as tax, and that where tax and National Insurance contributions are relevant a joint
application can be made; and

•amendments to paragraphs 20 and 24 to set out when a postponement can be
withdrawn and the effect of the withdrawal.

CLAUSE 35 AND SCHEDULE 12:
TRADING INCOME PROVIDED
THROUGH THIRD PARTIES
SUMMARY
1. This clause and Schedule introduce new provisions to counter the avoidance of
income tax and National Insurance Contributions (NICs) by the self-employed.
Clause 35 introduces a charge to income tax on trading profits disguised as other
receipts. Schedule 12 introduces a charge to tackle the existing use of these
schemes, which will charge to tax any loan amounts that are sourced from the



avoidance arrangements and remain outstanding on 5 April 2019. The changes
have effect from 6 April 2017

DETAILS OF THE CLAUSE
2. Subsection (1) introduces amendments to the Income Tax (Trading and Other
Income) Act 2005 (ITTOIA).

3. Subsection (2) inserts new sections 23A to 23H of ITTOIA.

4. New section 23A sets out the circumstances in which a charge under section
23E will arise, together with relevant definitions.

5. Section 23A(1) sets out that Conditions A to E are to be met for section 23E to
apply.

6. Section 23A(2) to Section 23A(6) sets out Conditions A to E in more detail:

•Condition A is that a person, referred to as “T”, is or has been carrying on a trade,
referred to subsequently as the “relevant trade”. This includes those trading
through a partnership;

•Condition B is that T is either party to an arrangement on their own account, or
the arrangements will affect or relate to T and are connected with the “relevant
trade”, and the purpose of the arrangements is to provide “relevant benefits” to T,
or to any person who has been or is currently connected with T;

•Condition C is that a relevant benefit arises to T, or to a person connected with T
as part of the arrangements, or the relevant benefit arises to any other person, as
part of the arrangement, and any of the enjoyment conditions are met (see section
23F);

•Condition D is that it is a reasonable assumption that the relevant benefit has a
link with a qualifying third party payment; and

•Condition E is designed to ensure that the legislation only applies to situations
where tax advantages are obtained as a consequence of the arrangements by T or
a person connected with T.

7. Section 23A(7) sets out that all the relevant circumstances are considered as a
whole in determining, in particular, whether an arrangement is a means of
providing a relevant benefit.

8. Section 23A(8) ensures that sections 23A to 23H are to be read together when
referred to as a group.

9. Section 23A(9) ensures that the legislation applies to professions and vocations
as well as to trades.

10. Section 23A(10) provides a signpost to Schedule 12 which introduces a charge
in respect of loans etc outstanding on 5 April 2019.

11. New Section 23B defines the meaning of relevant benefit.

12. Section 23B(2) defines a “relevant benefit”. The purpose is to cover a
benefit of any description. It therefore covers any kind of payment be that a loan,
any transfer of moneyʼs worth or any other benefit.

13. Section 23B(3) ensures that the definition also includes circumstances where
another person, not T, takes on a liability belonging to T.



14. Section 23B(4) also ensures that where someone, other than T, assumes a
liability of a person, referred to as “C” who is, or has been, connected with T then
the relevant benefit still arises to that person “C”.

15. Section 23B(5) defines “loan” as including any form of credit and any payment
that is purported to be by way of loan.

16. New Section 23C sets out the meaning of a qualifying third party payment.

17. Section 23C(2) defines a “third party payment” as a payment that is made,
by T or another person, to:

•T acting as a trustee; or

•any person other than T.

18. Section 23C(3) defines a qualifying third party payment as one that is a third
party payment which meets either the deduction or trade connection condition.

19. Section 23C(4) sets out that the deduction condition is satisfied when a
payment is brought into account as a deduction in calculating the profits of the
relevant trade. This includes any deduction made in calculating the amount liable
to tax on Tʼs share of a partnershipʼs trading profits.

20. Section 23C(5) sets out that the trade connection condition is satisfied in either
of two circumstances:

•Firstly, broadly that the payment is effectively consideration for goods or services
received as part of the relevant trade; or

•There is some other connection, between the relevant payment and the provision
of goods and services in the course of the relevant trade.

21. Section 23C(6) ensures that when considering whether these conditions are
satisfied, and in particular the trade connection condition, all relevant
circumstances are to be taken into account.

22. New Section 23D provides interpretation for the purposes of sections 23A to
23H.

23. New section 23E sets out the tax treatment of “relevant benefits”.

24. Section 23E(1) treats the amount of the relevant benefit as profits of the
relevant trade, for income tax purposes, in the tax year in which the relevant
benefit arises. If the relevant trade ceases in a tax year before the relevant benefit
arises then the relevant benefit is treated as a profit of the trade in the tax year the
trade ceased.

25. Section 23E(2) defines the “relevant benefit amount”. It includes any payment,
loan or the value of any other benefit.

26. Section 23E(3) and (4) provides further interpretation concerning the value of a
relevant benefit.

27. New section 23F sets out provisions defining when a relevant benefit is
provided to a person other than T or to a person connected with T.

28. Section 23F(1) sets out the “enjoyment conditions” as referred to in Section
23A(4). These are:

•That the relevant benefit (in whole or part) can be calculated so as to be for Tʼs



benefit at some point in time,

•The provision of the benefit can operate to either increase the value of any assets
which T holds, or which are held for the benefit of T,

•T actually receives, or is entitled to receive, at any time a benefit which is
provided or derived, either now or in the future, from the third party benefit,

•Where the third party benefit is a sum of money, including a loan, then T becomes
beneficially entitled to any or part of the sum by the exercise, in whatever
sequence, of powers by any person, with consent or otherwise, and

•Where the third party benefit is a sum of money, including a loan, T can control,
directly or indirectly, in any manner the application of that sum, or any part of it.

29. Section 23F(2) deals with cases where the enjoyment conditions are met in
relation to part only of the payment, benefit or loan so that that part is treated as a
separate payment, benefit or loan for the purposes of section 23A(4).

30. Any references to T in section 23F(1) include any person who is or has been
connected with T (section 23F(3)).

31. Section 23F(4) ensures that when the enjoyment conditions are to be
determined then consideration must be given to the effect of all relevant
circumstances and the substantial result in relation to any sum.

32. New Section 23G is an anti-avoidance provision, which disregards
arrangements that have a purpose to secure that section 23E does not apply in
relation to the whole or part of any relevant benefit.

33. Section 23G(2) ensures that where arrangements are disregarded by section
23G(1) a relevant benefit is treated as arising on or after 6 April 2017 if the effect of
the arrangements would have been for the relevant benefit to arise before that
date.

34. New Section 23H ensures that where any amount brought into charge by
section 23E has already been charged to tax under any other provision, an
individual may make a claim for adjustments to be made to prevent double
taxation of that amount.

35. Subsection (3) makes an amendment to section 7(2) of ITTOIA by adding words
to ensure that amounts treated as profits by the changes introduced here are
within the income charged under Part 2 of ITTOIA.

36. Subsection (4) sets out the commencement provision. The amendments made
by this clause are to have effect in relation to relevant benefits arising on or after 6
April 2017.

37. Subsection (5) inserts Schedule 12 which introduces a charge on certain
amounts outstanding on 5 April 2019.

SCHEDULE 12: TRADING INCOME PROVIDED
THROUGH THIRD PARTIES: LOANS ETC.
OUTSTANDING ON 5 APRIL 2019
38. Schedule 12 introduces a new charge on outstanding loans provided through
third parties.

39. Paragraph 1 applies sections 23A to 23H of ITTOIA to loans etc. outstanding on



5 April 2019.

40. Paragraph 1(1) treats a loan or quasi-loan, as referred to in paragraph 1(2), as
a relevant benefit to which sections 23A to 23H of ITTOIA apply.

41. Loans or quasi-loans will be caught by the provisions if the loan, or quasi-loan,
was made on or after 6 April 1999, but before 6 April 2017, and it remained
outstanding immediately before the end of 5 April 2019.

42. Paragraph 1(3) determines how the relevant benefit provisions in new section
23E apply to loans or quasi-loans. The relevant benefit amount is measured by
reference to the amount of the loan or quasi-loan that is outstanding immediately
before either

•the end of the approved repayment date (see paragraph 2), if the benefit is an
approved fixed term loan on 5 April 2019 (see paragraph 15), or

•the end of 5 April 2019 in any other case.

43. Paragraph 1(3)(b) and (c) then specifies that the outstanding amount is
brought into charge to tax in the 2018/19 tax year, unless there is a later approved
repayment date.

44. Paragraph 2 defines the meaning of loan, quasi-loan and the approved
repayment date for the purposes of the Schedule.

45. Paragraph 2(1) defines loans as including any form of credit and any payment
that is purported to be made by way of a loan.

46. Paragraph 2(2) defines a “quasi-loan” by reference to circumstances where a
person acquires a right, referred to as the acquired debt. An acquired debt is a
right to a payment or a transfer of assets where there is any connection between
the acquisition of that right and a payment, by way of loan or otherwise to T, or
where there is a transfer of assets to T.

47. Paragraph 2(4) and 2(5) ensures that where the loans or quasi-loans are
replaced by other loans or quasi-loans then these replacement loans or quasi-loans
are within the scope of the legislation.

48. Paragraph 2(6) defines the term “approved repayment date” in relation to a
fixed term loan as meaning the date by which, as stated in the terms of the loan at
the time of making an application under paragraph 16, the whole of the loan must
be repaid.

49. Paragraph 2(7) defines T, confirms that references to T include persons
connected to T, now or at any time, and defines “connected”.

50. Paragraphs 3 and 4 define the meaning of “outstanding” loans. The loan is
outstanding if the amount of the “relevant principal amount” exceeds any
“repayment amount”.

51. Paragraph 3(2) defines “relevant principal amount” as the original amount
lent plus any further amounts which have been subsequently added to the
principal, but not any capitalised interest that has been added to the principal of
the loan.

52. Paragraph 3(3) defines “repayment amounts” as including any amount of
the principal that has been repaid prior to 5 December 2016 plus any payments of
money made by T on or after 5 December 2016 that are repayments of the
principal amount. Certain repayments on or since 5 December 2016 may be



disregarded if there is any connection between the payment and a tax avoidance
arrangement.

53. Paragraph 3(5) to 3(8) sets out the meaning of tax avoidance arrangement and
how it is determined that a payment has a connection with a tax avoidance
arrangement. This includes looking not only at one arrangement in isolation but
also a series of arrangements where the tax avoidance occurs at one end of the
series. It is irrelevant whether the person making the payment is aware of the
avoidance arrangement or not.

54. Paragraph 4 introduces the rules in paragraphs 5 to 8 concerning loans made in
a currency other than sterling. Paragraph 4 defines the loan currency and that any
currency conversion should be at the appropriate spot rate.

55. Paragraph 5 provides that where the loan and repayment are both in the same
non-sterling currency the outstanding balance is calculated in that currency and
then converted to sterling.

56. Paragraph 6 provides that where a repayment is made in a currency different
to the loan currency, the repayment is converted into the loan currency on the date
the repayment is made.

57. Paragraphs 7 and 8 provide that where a loan is made in a currency other than
sterling in the expectation that the currency will depreciate in value, the amount of
the loan and any repayments are converted to sterling on the day that they are
made.

58. Paragraph 9 sets out how the outstanding amount of a quasi-loan is to be
determined.

59. Paragraph 9(2) defines how the “initial debt amount” is calculated. It is the
total of an amount equal to the value of the debt when acquired plus the value of
any additional debt that occurs on the acquisition of further rights, either to a
payment or a transfer of assets, as referred to in paragraph 2(3)(a) and (b). The
value to be used is defined in paragraph 9(3).

60. Paragraph 9(4) defines “repayment amount” for the purposes of quasi-loans.
Similar to the provision for loans this includes any amount that reduces the initial
debt amount prior to 5 December 2016. It also includes money payments, made by
T, on or after 5 December 2016. Where the acquired debt, or additional amount, is
a right to the transfer of assets, and the assets have been transferred, the market
value rule applies to value the asset at the time of the transfer.

61. Paragraph 9(5) applies to disregard any payment or transfer where a tax
avoidance arrangement is connected with the payment or transfer. As in the loans
section the original arrangement that created the quasi-loan is excluded from this
disregard rule.

62. Paragraphs 10 to 14 make similar provision in the case of quasi loans
denominated in a currency other than sterling as is made by paragraphs 4 to 8 in
the case of loans denominated in a currency other than sterling.

63. Paragraph 15 defines the meaning of “approved fixed term loan”. In
essence this is a loan which, following an application to the Commissioners for
HMRC, has been approved as a qualifying loan under paragraph 16.

64. A loan must meet three conditions to be a “qualifying loan”, (paragraph 15(2)):

•It must have been made before 9 December 2010,



•Its term cannot exceed 10 years, and

•It must not be an excluded loan.

65. A loan will be an excluded loan if it is a replacement loan or the terms have
been altered so that it would meet the 10 year term condition or the date on which
the whole loan must be repaid is postponed, paragraph 15(3).

66. Paragraph 16 provides for applications to be made to HMRC to seek approval of
a qualifying loan. The application has to be made to the Commissioners for
Revenue and Customs (paragraph 16(1)).

67. Paragraph 16(2) sets out two main conditions to be satisfied as part of the
approval process. These are, firstly a qualifying payments condition and secondly, a
commercial terms condition.

68. Applications can only be made in 2018, although an officer of Revenue and
Customs can accept an application made after that date if the officer considers that
it is reasonable for a late application to be made (paragraph 16(3) and 16(4)).

69. Applications have to be made in a form and manner, containing such
information, as may be prescribed and applicants must be notified of the decision
on an application, (paragraph 16(5) and 16(6)).

70. Paragraph 17 provides that the qualifying payments condition is met in relation
to a qualifying loan if repayments of the principal of the loan have been made at
intervals not exceeding 53 weeks. These repayments must be made during the
relevant period which commences when the loan was made and ends with the date
on which the application for approval is made.

71. Paragraph 18 sets out a number of legs to the commercial terms condition. The
initial condition requires that it has to be reasonable to assume that if the
qualifying loan had been made in the ordinary course of a lending business then its
terms would be comparable to any terms that would have been available to the
public at large. The alternative condition is that the qualifying loan was made in the
ordinary course of a lending business. In addition the borrower must have complied
with the terms of the loan, in all material respects.

72. Paragraph 18(2) defines what is meant by an ordinary lending business in this
context.

73. Paragraphs 19 and 20 set out how the loan charge provisions interact with the
accelerated payment rules in Chapter 3 of Part 4 of FA 2014.

74. Paragraph 19 sets out the conditions that must be met. T must have made an
accelerated payment that relates to a charge to income tax under section 23E of
ITTOIA (paragraph 19(1)(d)) and the amount of the loan or quasi-loan that is
outstanding must be equal to or less than the amount of the accelerated payment
(paragraph 19(1)(f)).

75. Paragraph 20 sets out the consequences of the conditions in paragraph 19
being met. T may make an application (paragraph 20(1)) to treat an amount of the
loan as not outstanding until such time as the whole or part of the accelerated
payment is repaid (paragraph 20(2)).

76. For example, T has an outstanding loan of £100,000 at the end of 5 April 2019
and has paid an accelerated payment, relating to a relevant benefit in respect of
that loan, of £40,000 prior to 5 April 2019. Provided T has repaid at least £60,000 of
that loan (so that the amount of the outstanding loan is equal to or less than the
amount of the accelerated payment), T can make an application under paragraph



20(1) to postpone the time at which the relevant benefit is deemed to have arisen
to 30 days after any part of the accelerated payment is repaid.

77. Paragraph 20(3) specifies that an application under paragraph 20 must be
made in 2018 unless an officer of Revenue and Customs considers it reasonable for
the application to be made at a later date (paragraph 20(4)).

BACKGROUND NOTE
78. These changes have been introduced to tackle avoidance by the self-employed
and those trading through a partnership where their taxable income has been
replaced by loans and other non-taxable amounts to avoid tax. The objective is to
ensure that the full earnings of the self-employment remain part of the individualʼs
taxable income subject to income tax and National Insurance Contributions and
that attempts to circumvent this position and still reward the individual are ignored.

79. The changes are part of the continued strategy by the government to clamp
down on avoidance by people who continue to attempt to avoid paying tax and
NICs on the money they earn. There are part of a suite of measures first announced
at Budget 2016 and were the subject of consultation in the summer of 2016.
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12 Trading income provided through
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Part 5 – Commencement

SCHEDULE 1 – EMPLOYMENT INCOME
PROVIDED THROUGH THIRD PARTIES
Section 11

History

Public Bill Committee, 9 January 2018, Schedule 1 agreed to.

Part 1 – Arrangements Relating to
Earnings Charged to Tax
1  In section 554A of ITEPA 2003 (employment income provided through third
parties: application of Chapter 2 of Part 7A), after subsection (5) insert–

554A(5A)  “Subsections (5B) and (5C) apply where–

(a)a payment to a person other than A, or to A as a trustee, is of earnings from Aʼs
employment with B, and

(b)the earnings are, in whole or part, charged to tax under the employment income
Parts otherwise than by virtue of this Part,

and for this purpose it does not matter whether all or some only or none of the tax
is paid (but see sections 554Z5 and 554Z11B).

554A(5B)  For the purposes of subsection (5C), an arrangement is a “redirected-
earnings arrangement” if it (wholly or partly) covers or relates to redirected
earnings; and for the purposes of this subsection and subsection (5C) “redirected
earnings” means–

(a)the payment mentioned in subsection (5A)(a), or

(b)any sum or other property which (directly or indirectly)–

(i)represents, or

(ii)is derived from,

that payment.

554A(5C)  The circumstances mentioned in subsection (5A)–

(a)do not prevent a redirected-earnings arrangement being within subsection (1)
(b), and

(b)do not prevent rewards or recognition or loans being in connection with Aʼs
employment with B for the purposes of subsection (1)(c) where there is use of
redirected earnings for the provision of the whole, or part, of the rewards or
recognition or loans.”

https://library.croneri.co.uk/cch_uk/bfb2018/fb2018-sch-1-pt-5


Part 2 – Close Companies
APPLICATION OF CHAPTER 2 OF PART 7A TO
ITEPA 2003
2  In Part 7A of ITEPA 2003 (employment income provided through third parties),
after section 554A (application of Chapter 2) insert–

“APPLICATION: CLOSE COMPANIES

554AA  Application of Chapter 2: close companies

554AA(1)  Chapter 2 applies if–

(a)there is an arrangement (“the relevant arrangement”) to which an individual
(“A”) is a party or which otherwise (wholly or partly) covers or relates to A,

(b)it is reasonable to suppose that, in essence–

(i)the relevant arrangement, or

(ii)the relevant arrangement so far as it covers or relates to A,

is (wholly or partly) a means of providing, or is otherwise concerned (wholly or
partly) with the provision of, A-linked payments or benefits or loans,

(c)a close company (“B”) enters into a relevant transaction (see section 554AB),

(d)it is reasonable to suppose that, in essence–

(i)the relevant transaction is entered into (wholly or partly) in pursuance of the
relevant arrangement, or

(ii)there is some other connection (direct or indirect) between the relevant
transaction and the relevant arrangement,

(e)at the time B enters into the relevant transaction, or at any earlier time in the 3
years ending with the date of the transaction, A is a director or an employee of B,

(f)at the time B enters into the relevant transaction, or at any earlier time in the 3
years ending with the date of the transaction, A has a material interest in B (see
section 554AE),

(g)a relevant step is taken by a relevant third person,

(h)it is reasonable to suppose–

(i)that the sum of money or asset which is the subject of the relevant step
represents (directly or indirectly), or has arisen or derives from, the sum of money
or asset which is the subject of the relevant transaction, or

(ii)that the sum of money or asset which is the subject of the relevant transaction
represents (directly or indirectly), or has arisen or derives from, the sum of money
or asset which is the subject of the relevant step, and

(i)there is a time in the relevant period when the main purpose, or one of the main
purposes, of operating, implementing, maintaining or terminating the relevant



arrangement so far as it covers or relates to–

(i)the relevant transaction, and the relevant step so far as related to the relevant
transaction, or

(ii)the relevant step, and the relevant transaction so far as related to the relevant
step,

is the avoidance of income tax, national insurance contributions, corporation tax or
a charge to tax under section 455 of CTA 2010.

554AA(2)  In this section “close company” includes a company that would be a
close company but for section 442(a) of CTA 2010 (exclusion of companies not
resident in the United Kingdom).

554AA(3)  For the purposes of subsection (1)(b), a payment or benefit or loan is “A-
linked” if–

(a)it is being provided to A, or a person chosen by A or within a class of persons
chosen by A,

(b)it is being provided to a person on Aʼs behalf, or at Aʼs direction or request, or

(c)it is being provided to a person linked with A and it is reasonable to suppose that
the main reason, or one of the main reasons, for it being provided is that the
person is linked with A.

554AA(4)  For the purposes of subsection (1)(i), the “relevant period” consists of
the time of the relevant transaction, the time of the relevant step, the times around
each of those two times, and any other times between those two times.

554AA(5)  Subsections (6) and (7) apply where–

(a)a payment to a person other than A, or to A as a trustee, is of earnings from–

(i)Aʼs employment with B, or

(ii)Aʼs office as a director of B, and

(b)the earnings are, in whole or part, charged to tax under the employment income
Parts otherwise than by virtue of this Part,

and for this purpose it does not matter whether all or some only or none of the tax
is paid (but see sections 554Z5 and 554Z11B).

554AA(6)  For the purposes of subsection (7), an arrangement is a “redirected-
earnings arrangement” if it (wholly or partly) covers or relates to redirected
earnings; and for the purposes of this subsection and subsection (7) “redirected
earnings” means–

(a)the payment mentioned in subsection (5)(a), or

(b)any sum or other property which (directly or indirectly)–

(i)represents, or

(ii)is derived from,

that payment.

554AA(7)  The circumstances mentioned in subsection (5)–



(a)do not prevent a redirected-earnings arrangement being within subsection (1)
(a),

(b)do not prevent payments or benefits or loans being A-linked for the purposes of
subsection (1)(b) where there is use of redirected earnings for the provision of the
whole, or part, of the payments or benefits or loans, and

(c)do not prevent the making of the payment mentioned in subsection (5)(a) being
entry into a relevant transaction.

554AA(8)  In this section and in section 554AB “relevant third person”  means–

(a)A acting as a trustee,

(b)B acting as a trustee, or

(c)any person other than A or B.

554AA(9)  See also sections 554AD to 554AF (further interpretation and
supplementary provision).

554AB  Meaning of “relevant transaction”

554AB(1)  For the purposes of section 554AA(1), B enters into a relevant
transaction if–

(a)B enters into a transaction within subsection (2), and

(b)the transaction is not an excluded transaction (see section 554AC).

554AB(2)  B enters into a transaction within this subsection if B–

(a)pays a sum of money to a relevant third person (see section 554AA(8)),

(b)acquires a right to a payment of a sum of money, or to a transfer of assets,
where there is a connection (direct or indirect) between the acquisition of the right
and–

(i)a payment made, by way of a loan or otherwise, to a relevant third person, or

(ii)a transfer of assets to a relevant third person,

(c)releases or writes off the whole or a part of–

(i)a loan made to a relevant third person, or

(ii)an acquired right of the kind mentioned in paragraph (b),

(d)transfers an asset to a relevant third person,

(e)takes a step by virtue of which a third person acquires an asset within
subsection (4),

(f)makes available a sum of money or asset for use, or makes it available under an
arrangement which permits its use–

(i)as security for a loan made or to be made to a relevant third person, or

(ii)otherwise as security for the meeting of any liability, or the performance of any
undertaking, which a relevant third person has or will have, or

(g)grants to a relevant third person a lease of any premises the effective duration



of which is likely to exceed 21 years.

554AB(3)  For the purposes of subsection (2) “loan” includes–

(a)any form of credit, and

(b)a payment that is purported to be made by way of a loan.

554AB(4)  The following assets are within this subsection–

(a)securities,

(b)interests in securities, and

(c)securities options,

as defined in section 420 for the purposes of Chapters 1 to 5 of Part 7; and in
subsection (2)(e) “acquires” is to be read in accordance with section 421B(2)(a).

554AB(5)  For the purposes of subsection (2)(f)–

(a)references to making a sum of money or asset available are references to
making it available in any way, however informal,

(b)it does not matter if the relevant third person has no legal right to have the sum
of money or asset used as mentioned, and

(c)it does not matter if the sum of money or asset is not actually used as
mentioned.

554AB(6)  Subsections (7) and (8) apply, for the purposes of subsection (2)(g), for
the purpose of determining the likely effective duration of a lease of any premises
granted to a relevant third person (“the original lease”).

554AB(7)  If there are circumstances which make it likely that the original lease will
be extended for any period, the effective duration of the original lease is to be
determined on the assumption that the original lease will be so extended.

554AB(8)  Further, if–

(a)the relevant third person, A or a person linked with A is, or is likely to become,
entitled to a later lease, or the grant of a later lease, of the same premises, or

(b)it is otherwise likely that the relevant third person, A or a person linked with A
will be granted a later lease of the same premises,

the original lease is to be treated as continuing until the end of the later lease (and
subsection (7) also applies for the purpose of determining the duration of the later
lease).

554AB(9)  In this section “lease” and “premises” have the same meaning as
they have in Chapter 4 of Part 3 of ITTOIA 2005.

554AC  Meaning of “excluded transaction”

554AC(1)  In section 554AB “excluded transaction” means–

(a)a distribution made by B,

(b)a transaction that–

(i)is entered into by B in the ordinary course of Bʼs business, and



(ii)is on terms that would have been made between persons not connected with
each other dealing at armʼs length, or

(c)a transaction entered into in order to facilitate the disposal, on terms that would
have been made between persons not connected with each other dealing at armʼs
length, of shares in B.

554AC(2)  But the distribution or transaction is not an “excluded transaction” if
the avoidance of tax is the main purpose, or one of the main purposes, of (as the
case may be)–

(a)making the distribution, or

(b)the transaction.

554AC(3)  Part 23 of CTA 2010 has effect for determining the meaning of
“distribution” in this section as if–

(a)section 1000(1) of CTA 2010 included a paragraph specifying any distribution
made in a winding up of the company, and

(b)sections 1030 to 1030B of that Act were omitted.

554AD  Section 554AA: meaning of “director”

554AD(1)  For the purposes of section 554AA(1)(e) “director” means–

(a)in relation to a company whose affairs are managed by a board of directors or
similar body, a member of that body,

(b)in relation to a company whose affairs are managed by a single director or
similar person, that director or person, and

(c)in relation to a company whose affairs are managed by the members
themselves, a member of the company,

and includes any person in accordance with whose directions or instructions the
directors of the company (as defined in this subsection) are accustomed to act.

554AD(2)  For the purposes of subsection (1) a person is not to be regarded as a
person in accordance with whose directions or instructions the directors of the
company are accustomed to act merely because the directors act on advice given
by that person in a professional capacity.

554AD(3)  For the purposes of section 5 as it applies to this Part, a person who is a
director within the meaning of subsection (1) is to be treated (where it would not
otherwise be the case) as holding an office.

554AE  Section 554AA: meaning of “material interest”

554AE(1)  Section 68 (meaning of “material interest” in a company) applies for the
purposes of section 554AA and, subject to subsection (2), does so as it applies for
the purposes of the benefits code.

554AE(2)  In section 68 as it applies for the purposes of section 554AA–

(a)each of the following is to be treated as “an associate” of A–

(i)a person (“the promoter”) who, for the purposes of Part 5 of FA 2014, is carrying
on business as a promoter in relation to the relevant arrangement, and



(ii)where the promoter is a company, any company which is an associated
company of the promoter;

(b)“participator”–

(i)in relation to a close company, means a person who is a participator in relation to
the company for the purposes of section 455 of CTA 2010 (see sections 454 and
455(5) of that Act), and

(ii)in relation to a company which would be a close company if it were a UK resident
company, means a person who would be such a participator if the company were a
close company.

554AE(3)  In subsection (2)(a)(ii) “associated company” has the same meaning
as it has for the purposes of Part 10 of CTA 2010 (see section 449 of that Act).

554AF  Section 554AA: supplementary

554AF(1)  Section 554AA(1) is subject to subsection (2) and sections 554E to 554Y.

554AF(2)  Chapter 2 does not apply by reason of section 554AA(1) in relation to a
relevant step taken on or after Aʼs death if–

(a)the relevant step is within section 554B, or

(b)the relevant step is within section 554C by virtue of subsection (1)(ab) of that
section.

554AF(3)  In section 554AA(1)(a) and (b) references to A include references to a
person linked with A.

554AF(4)  For the purposes of section 554AA(1)(b) it does not matter if the relevant
arrangement does not include details of the steps which will or may be taken in
connection with providing, in essence, payments or benefits or loans as mentioned
(for example, details of any sums of money or assets which will or may be involved
or details of how or when or by whom or in whose favour any step will or may be
taken).

554AF(5)  For the purposes of section 554AA(1)(b) and (d) in particular, all relevant
circumstances are to be taken into account in order to get to the essence of the
matter.”

DOUBLE TAXATION
3(1)  In section 554Z2 of ITEPA 2003 (value of relevant step to count as
employment income), after subsection (1) insert–

554Z2(1AA)  “But subsection (1) is subject to section 554Z2A (close companies).”

3(2)  After section 554Z2 of ITEPA 2003, insert–

554Z2A  

“Exception to section 554Z2(1): close companies

554Z2A(1)  Section 554Z2(1) does not apply in the case of a relevant step if–

(a)this Chapter applies in the case of the relevant step only by reason of section
554AA (close companies),



(b)the relevant step is a step within section 554B, 554C or 554D,

(c)the relevant step gives rise to a charge to tax under either–

(i)section 455 of CTA 2010 by virtue of section 459 of that Act (loans treated as
made to participator), or

(ii)section 415 of ITTOIA 2005 (release of loan to participator in a close company),
and

(d)in a case within paragraph (c)(i), either the payment condition or the consent
condition is met in relation to the charge under section 455 of CTA 2010.

554Z2A(2)  The payment condition is met in relation to a charge to tax under
section 455 of CTA 2010 if–

(a)the net section 455 charge is paid in full on or before the due date, or

(b)the net section 455 charge is nil.

554Z2A(3)  The “net section 455 charge” means the amount of the charge to
tax under section 455 of CTA 2010 less the amount of section 458 relief from that
charge.

554Z2A(4)  In subsection (3) “section 458 relief” means relief given under
section 458 of that Act–

(a)in respect of a repayment made, or a release or writing-off occurring, on or
before the due date, and

(b)on a claim made on or before the due date.

554Z2A(5)  The consent condition is met in relation to a charge to tax under
section 455 of CTA 2010 if–

(a)the charge to tax is reported, in a company tax return of Bʼs, as required under
Schedule 18 to FA 1998 (company tax returns etc),

(b)the payment condition is not met in relation to that charge, and

(c)an officer of Revenue and Customs considers that section 554Z2(1) should not
apply in the case of the relevant step concerned.

554Z2A(6)  In this section, references to the “due date” in relation to a charge to
tax under section 455 of CTA 2010 are references to the day on which the tax is
due and payable (see section 455(3) of CTA 2010).”

4(1)  Schedule 11 to F(No. 2)A 2017 (employment income provided through third
parties: loans etc outstanding on 5 April 2019) is amended as follows.

4(2)  Before paragraph 37 (but after the italic heading preceding that paragraph)
insert–

36A(1)  “Sub-paragraphs (2) to (8) apply if–

(a)a person (“P”) would, apart from this paragraph, be treated as taking a relevant
step by paragraph 1 by reason of a loan made to a relevant person, and

(b)the loan gives rise to a charge to tax under section 455 of CTA 2010 by virtue of
section 459 of that Act (loans treated as made to participators).



36A(2)  In this paragraph “the key date” means the later of–

(a)5 April 2019, and

(b)the day on which the tax referred to in sub-paragraph (1)(b) is due and payable
(see section 455(3) of CTA 2010).

36A(3)  Paragraph 1(2) has effect as if it treated P as taking the relevant step
immediately before the end of the key date, but this is subject to sub-paragraphs
(4) and (5).

36A(4)  Paragraph 1(1) does not apply in the case of the loan if the payment
condition is met.

36A(5)  Paragraph 1(1) does not apply in the case of the loan if–

(a)the payment condition is not met,

(b)the charge to tax mentioned in sub-paragraph (1)(b) is reported, in a company
tax return of Bʼs, as required under Schedule 18 to FA 1998 (company tax returns
etc), and

(c)an officer of Revenue and Customs considers that paragraph 1(1) should not
apply in the case of the loan.

36A(6)  The payment condition is met if–

(a)the net section 455 charge is paid in full on or before the key date, or

(b)the net section 455 charge is nil.

36A(7)  The “net section 455 charge” is the amount of the tax referred to sub-
paragraph (1)(b) less the amount of section 458 relief from that tax.

36A(8)  In sub-paragraph (7) “section 458 relief” means relief given under
section 458 of CTA 2010–

(a)in respect of a repayment made, or a release or writing-off occurring, on or
before the key date, and

(b)on a claim made on or before the key date.”

Part 3 – Amendments Consequential
on Part 2
ITEPA 2003
5(1)  Part 7A of ITEPA 2003 (employment income provided through third parties) is
amended in accordance with this paragraph.

5(2)  In the italic heading before section 554A, at the end insert “: main case”.

5(3)  In the heading of section 554A, at the end insert “: main case”.

5(4)  In section 554Z(2) (interpretation: “A” and “B”) at the end insert “or, as the
case may be, section 554AA(1)”.



ITTOIA 2005
6  In section 39(4) of ITTOIA 2005 (meaning of “employee benefit scheme”), for
paragraph (a) (but not the “or” following it) substitute–

“(a)an arrangement (the “relevant arrangement”) which is–

(i)an arrangement within subsection (1)(b) of section 554A of ITEPA 2003 to which
subsection (1)(c) of that section applies, or

(ii)an arrangement within subsection (1)(b) of section 554AA of ITEPA 2003 to
which subsection (1)(c) of that section applies,”.

CTA 2009
7  In section 1291(4) of CTA 2009 (meaning of “employee benefit scheme”), for
paragraph (a) (but not the “or” following it) substitute–

“(a)an arrangement (the “relevant arrangement”) which is–

(i)an arrangement within subsection (1)(b) of section 554A of ITEPA 2003 to which
subsection (1)(c) of that section applies, or

(ii)an arrangement within subsection (1)(b) of section 554AA of ITEPA 2003 to
which subsection (1)(c) of that section applies,”.

F(NO. 2)A 2017
8(1)  Schedule 11 to F(No. 2)A 2017 (employment income provided through third
parties: loans etc outstanding on 5 April 2019) is amended in accordance with this
paragraph.

8(2)  In paragraph 1 (relevant step)–

(a)in sub-paragraph (3), for “section 554A(1)(e)(i) and (ii)” substitute “sections
554A(1)(e)(i) and (ii) and 554AA(1)(h)(i) and (ii)”;

(b)in sub-paragraph (6)–

(i)for “Sub-paragraph (1) is” substitute “Sub-paragraphs (1) and (2) are”, and

(ii)at the end insert “and paragraph 36A (double taxation: close companies)”.

Part 4 – Loans Etc Outstanding on 5
April 2019
INFORMATION REQUIREMENT
9  Schedule 11 to F(No. 2)A 2017 (employment income provided through third
parties: loans etc outstanding on 5 April 2019) is amended in accordance with this
Part.

10  After paragraph 35 insert–



“Part 3A – Duty to Provide Loan Charge Information to HMRC

DUTY TO PROVIDE LOAN CHARGE INFORMATION

35A(1)  Paragraphs 35B and 35C apply if one of the following conditions is met.

35A(2)  The first condition is that–

(a)a person (“P”) is treated as taking a relevant step within paragraph 1
immediately before the end of 5 April 2019, and

(b)Chapter 2 of Part 7A of ITEPA 2003 applies by reason of that relevant step.

35A(3)  The second condition is that–

(a)a person (“Q”) has made a loan which is an approved fixed term loan on 5 April
2019,

(b)if that day were the approved repayment date in relation to the loan–

(i)Q would be treated as taking a relevant step within paragraph 1 immediately
before the end of that day, and

(ii)Chapter 2 of Part 7A of ITEPA 2003 would apply by reason of that relevant step,
and

(c)A is living immediately before the end of–

(i)30 September 2019, or

(ii)if earlier, the approved repayment date.

35A(4)  The third condition is that–

(a)paragraph 24(1) applies by reference to a loan, or a quasi-loan, made by a
person (“S”) to a relevant person (“R”),

(b)R makes an application under paragraph 24(1) for S to be treated as mentioned
in paragraph 24(1) in relation to the relevant step concerned,

(c)a favourable decision is made on the application before 6 April 2019,

(d)that decision is not revoked before 6 April 2019,

(e)the first condition is not met, and

(f)A is living immediately before–

(i)the end of 30 September 2019, or

(ii)if earlier, the time given by sub-paragraphs (i) and (ii) of paragraph 24(1)(b).

35A(5)  The fourth condition is that–

(a)none of the first, second and third conditions is met, and

(b)if the date specified in paragraph 1(1)(c) and (2)(b) were 16 March 2016 (and if
paragraph 1(2)(a), and the words “in any other case” in paragraph 1(2)(b), were
omitted)–

(i)a person (“T”) would be treated as taking a relevant step within paragraph 1
immediately before the end of 16 March 2016, and



(ii)Chapter 2 of Part 7A of ITEPA 2003 would apply by reason of that relevant step
(using, for this purpose, the law that would be used to test whether that Chapter
applies to a relevant step taken on 5 April 2019), and

(c)A is living immediately before the end of 5 April 2019.

35A(6)  Paragraph 35C does not apply in a case where one of the first to fourth
conditions is met if–

(a)a person agrees, with an officer of Revenue and Customs, terms for the
discharge of liability for income tax,

(b)the terms cover all liability (if any) under Chapter 2 of Part 7A of ITEPA 2003 by
reason of any loan-charge relevant step or result in there being no such liability,
and

(c)the terms are agreed before 1 October 2019.

35A(7)  In sub-paragraph (6)(b) “loan-charge relevant step” means (as the case
may be)–

(a)the relevant step that P is treated as taking,

(b)any relevant step within paragraph 1 that Q is, or has yet to be, treated as
taking by reference to the approved fixed term loan mentioned in sub-paragraph
(3),

(c)any relevant step within paragraph 1 that S is, or has yet to be, treated as taking
by reference to the loan or quasi-loan mentioned in sub-paragraph (4), or

(d)any relevant step within paragraph 1 that T is, or has yet to be, treated as taking
by reference to the loan or quasi-loan by reference to which T would be treated as
taking the relevant step mentioned in sub-paragraph (5)(b)(i).

35B(1)  In this paragraph “the appropriate third party”  means P, Q, S or T (as
the case may be: see paragraph 35A).

35B(2)  Sub-paragraph (3) applies if the appropriate third party receives a request
from A or Aʼs personal representatives for information specified in the request that
is reasonably required for the purpose of complying with paragraph 35C in the case
concerned.

35B(3)  The appropriate third party must provide A or Aʼs personal representatives–

(a)with such of the information as is available to the appropriate third party, and

(b)if any of the information is not available to the appropriate third party, with a
statement confirming that so much of the information as is not provided is
information that is not available to the appropriate third party.

35B(4)  The information, and any such statement, must be provided promptly and,
in any event, before the end of 30 days beginning with date of receipt of the
request.

35C(1)  A, or Aʼs personal representatives, must provide the loan charge
information (see paragraph 35D(1)) to the Commissioners for Her Majestyʼs
Revenue and Customs.

35C(2)  The loan charge information must be provided–

(a)after 5 April 2019, and



(b)before 1 October 2019.

35C(3)  The loan charge information must be provided in such form and manner as
may be specified by, or on behalf of, the Commissioners for Her Majestyʼs Revenue
and Customs.

“LOAN CHARGE INFORMATION”

35D(1)  For the purposes of paragraphs 35C and 36, the “loan charge
information” consists of–

(a)Aʼs name and, if Aʼs personal representatives are providing the information, their
names,

(b)the address and telephone number, and e-mail address (if any), of each person
providing the information,

(c)Aʼs national insurance number (if any),

(d)the unique taxpayer reference number (if any) allocated to A by HMRC,

(e)if the loan or quasi-loan that is or would be the subject of the relevant step
mentioned in paragraph 35A(2)(a) or (4)(b) or (5)(b)(i), or the loan mentioned in
paragraph 35A(3)(a), is made to someone other than A, the name of the person to
whom it is made,

(f)Bʼs name,

(g)the name of the relevant arrangement,

(h)the reference number (if any) allocated to the relevant arrangement by HMRC
under section 311 of FA 2004 (disclosure of tax avoidance schemes: arrangements
to be given reference number),

(i)any other reference number allocated by HMRC in connection with the relevant
arrangement or the relevant step,

(j)if a person has agreed terms with an officer of Revenue and Customs for the
partial discharge of the liability for income tax arising because of the application of
Chapter 2 of Part 7A of ITEPA 2003 by reason of the relevant step that P, Q or S is
treated as taking, the date of that agreement and the amount of the liability to
which it relates,

(k)if a loan is or would be the subject of the relevant step mentioned in paragraph
35A(2)(a) or (4)(b) or (5)(b)(i), or in a case within paragraph 35A(3)(a), the loan
payment information (see sub-paragraph (2)), and

(l)if a quasi-loan is or would be the subject of the relevant step mentioned in
paragraph 35A(2)(a) or (4)(b) or (5)(b)(i), the quasi-loan payment information (see
sub-paragraph (3)).

35D(2)  The “loan payment information”, in relation to a loan, consists of
statements of the following–

(a)whether the loan is an approved fixed term loan,

(b)the initial principal amount of the loan,

(c)the amount that has become principal under the loan, otherwise than by
capitalisation of interest, in each relevant tax year,



(d)the amount of principal under the loan repaid in each relevant tax year, ignoring
any repayments not in money made on or after 17 March 2016,

(e)the details of any repayment that is to be disregarded under paragraph 4,

(f)the amount of principal under the loan that has been released or written off in
each relevant tax year, and

(g)whether the liability for income tax arising because of the application of Chapter
2 of Part 7A of ITEPA 2003, or section 188 of that Act, by reason of the release or
writing-off has been paid.

35D(3)  The “quasi-loan payment information”, in relation to a quasi-loan,
consists of statements of the following–

(a)the amount equal to the value of the acquired debt,

(b)the amount equal to the value of the additional debts acquired in each relevant
tax year,

(c)the amount by which the initial debt amount has been reduced by way of
repayment in each relevant tax year, ignoring any repayments not in money made
on or after 17 March 2016,

(d)where the acquired debt or an additional debt is a right to a transfer of assets,
and the assets have been transferred, the amount of the market value of the assets
at the time of the transfer,

(e)the details of any repayment that is to be disregarded under paragraph 12,

(f)the amount by which the initial debt amount has been reduced by release or
writing off in each relevant tax year, and

(g)whether the liability for income tax arising because of the application of Chapter
2 of Part 7A of ITEPA 2003, or section 188 of that Act, by reason of the release or
writing-off has been paid.

35D(4)  In this paragraph “relevant tax year” in relation to a loan, or a quasi-
loan, means–

(a)the tax year in which the loan or quasi-loan was made, and

(b)each subsequent tax year.

35D(5)  In sub-paragraph (3), “acquired debt”, “additional debt” and “initial
debt amount” have the same meaning as in paragraph 11.

35D(6)  In this paragraph and in paragraphs 35G to 35J, “HMRC” means Her
Majestyʼs Revenue and Customs.

POWER TO AMEND PARAGRAPH 35D

35E  The Commissioners for Her Majestyʼs Revenue and Customs may by
regulations amend paragraph 35D so as to–

(a)add, remove or amend an entry in a list of information, and

(b)make incidental provision.

PENALTIES FOR FAILURE TO COMPLY



35F(1)  A person who fails to comply with paragraph 35C is liable to a penalty of
£300.

35F(2)  Sub-paragraph (3) applies if the failure continues after the date on which a
penalty is imposed under sub-paragraph (1) in respect of the failure.

35F(3)  The person is liable to a further penalty or penalties not exceeding £60 for
each subsequent day, up to a maximum of 90 days, on which the failure continues.

PENALTIES FOR INACCURATE INFORMATION AND DOCUMENTS

35G(1)  This paragraph applies if–

(a)in complying with the duty under paragraph 35C, a person provides inaccurate
information, and

(b)condition A, B or C is met.

35G(2)  Condition A is that the inaccuracy is careless or deliberate.

35G(3)  An inaccuracy is careless if it is due to a failure by the person to take
reasonable care.

35G(4)  Condition B is that the person knows of the inaccuracy at the time the
information is provided but does not inform HMRC at that time.

35G(5)  Condition C is that the person–

(a)discovers the inaccuracy some time later, and

(b)fails to take reasonable steps to inform HMRC.

35G(6)  The person is liable to a penalty not exceeding £3000.

35G(7)  Where the information contains more than one inaccuracy, a penalty is
payable for each inaccuracy.

REASONABLE EXCUSE

35H(1)  Liability to a penalty under paragraph 35F does not arise if the person
satisfies HMRC or (on an appeal notified to the tribunal) the tribunal that there is a
reasonable excuse for the failure.

35H(2)  For the purposes of this paragraph–

(a)an insufficiency of funds is not a reasonable excuse unless attributable to events
outside the personʼs control,

(b)where the person relies on any other person to do anything, that is not a
reasonable excuse unless the first person took reasonable care to avoid the failure,
and

(c)where the person had a reasonable excuse for the failure but the excuse has
ceased, the person is to be treated as having continued to have the excuse if the
failure is remedied without unreasonable delay after the excuse ceased.

ASSESSMENT OF A PENALTY

35I(1)  Where a person becomes liable for a penalty under paragraph 35F or 35G–

(a)HMRC may assess the penalty, and



(b)if they do so, they must notify the person.

35I(2)  An assessment of a penalty under paragraph 35F must be made before 1
October 2021.

35I(3)  An assessment of a penalty under paragraph 35G must be made before 1
October 2023.

APPEALS

35J(1)  A person may appeal against any of the following decisions of an officer of
Revenue and Customs–

(a)a decision that a penalty is payable by that person under paragraph 35F or 35G,
or

(b)a decision as to the amount of such a penalty.

35J(2)  Notice of an appeal under this paragraph must be given–

(a)in writing,

(b)before the end of the period of 30 days beginning with the date on which the
notification under paragraph 35I was issued, and

(c)to HMRC.

35J(3)  Notice of an appeal under this paragraph must state the grounds of appeal.

35J(4)  On an appeal under sub-paragraph (1)(a) that is notified to the tribunal, the
tribunal may confirm or cancel the decision.

35J(5)  On an appeal under sub-paragraph (1)(b) that is notified to the tribunal, the
tribunal may–

(a)confirm the decision, or

(b)substitute for the decision another decision that the officer of Revenue and
Customs had power to make.

ENFORCEMENT

35K(1)  A penalty under paragraph 35F or 35G must be paid–

(a)before the end of the period of 30 days beginning with the date on which the
notification under paragraph 35I was issued, or

(b)if a notice of an appeal against the penalty is given, before the end of the period
of 30 days beginning with the date on which the appeal is determined or
withdrawn.

35K(2)  A penalty under paragraph 35F or 35G may be enforced as if it were
income tax charged in an assessment and due and payable.”

11(1)  Paragraph 36 (duty to provide loan balance information to B) is amended in
accordance with this paragraph.

11(2)  In sub-paragraph (2) for “loan balance information” substitute “loan charge
information (see paragraph 35D)”.

11(3)  Omit sub-paragraphs (3), (5) and (6).



11(4)  In the italic heading preceding paragraph 36, for “balance” substitute
“charge”.

PAYE: EMPLOYEE OF NON-UK EMPLOYER
12(1)  Section 689 of ITEPA 2003 (PAYE: employee of non-UK employer) is
amended in accordance with this paragraph.

12(2)  In subsection (4), in the words before paragraph (a), after “employee,”
insert “and if the case is not within subsection (4A),”.

12(3)  After subsection (4) insert–

689(4A)  “A case is within this subsection if–

(a)the section concerned is section 687A or 695A (employment income under Part
7A), and

(b)the relevant step concerned is within paragraph 1 of Schedule 11 to F(No. 2)A
2017 (loans etc outstanding on 5 April 2019).

(And this section does not apply in a case within this subsection.)”

Part 5 – Commencement
13  The amendment made by paragraph 1–

(a)is to be treated as having come into force on 29 November 2017,

(b)has effect for the purposes of the operation of Part 7A of ITEPA 2003 in relation
to relevant steps taken on or after 22 November 2017, and

(c)so has effect in the case of payments within the new subsection (5A)(a)
whenever made (including ones made before 6 April 2011).

14  The amendments made by paragraphs 2, 3 and 5 of this Schedule in Part 7A of
ITEPA 2003 have effect in relation to relevant steps taken on or after 6 April 2018.

15  The amendment made by paragraph 6 of this Schedule in section 39 of ITTOIA
2005 has effect in relation to employee benefit contributions (as defined in that
section) made, or to be made, on or after 6 April 2018.

16  The amendment made by paragraph 7 of this Schedule in section 1291 of CTA
2009 has effect in relation to employee benefit contributions (as defined in that
section) made, or to be made, on or after 1 April 2018.

CLAUSE 11 AND SCHEDULE 1:
EMPLOYMENT INCOME PROVIDED
THROUGH THIRD PARTIES
SUMMARY
1. This clause introduces the next set of changes as part of the measure to tackle



disguised remuneration tax avoidance schemes.

2. The clause introduces new sections to the employment income provided
through third partiesʼ rules in Part 7A of the Income Tax (Earnings and Pensions)
Act 2003 (ITEPA 2003). These new sections introduce a new close companiesʼ
gateway and consequential double taxation relief provisions, and clarify when
section 554A of Part 7A of ITEPA 2003 (Part 7A) applies.

3. The clause also introduces changes to the new charge on outstanding loans
from disguised remuneration schemes (the loan charge), which was legislated in
Finance (No. 2) Act 2017. These include the introduction of a requirement for
employees in scope of the loan charge to provide additional information to HMRC
about the loans they have received, and some further changes due to the
introduction of the new close companiesʼ gateway in Part 7A.

4. Finally, the clause introduces a new subsection to the PAYE: employee of non-
UK employer rules in section 689 of ITEPA 2003.

5. The clause and Schedule has five Parts, as follows:

•Part 1 details a change clarifying when section 554A of ITEPA 2003 applies;

•Part 2 sets out the new close companiesʼ gateway and the double taxation relief
provisions;

•Part 3 details some consequential amendments due to the introduction of the new
gateway;

•Part 4 sets out the new information requirement for the loan charge and the
change to the PAYE obligations as applied to employees of non-UK employers; and

•Part 5 sets out when all the changes and provisions will commence.

DETAILS OF THE CLAUSE AND SCHEDULE
6. Clause 11 introduces Schedule 1.

Schedule 1: Part 1:
7. Paragraph 1 inserts new subsections (5A) to (5C) into section 554A of ITEPA
2003. This clarifies the application of Part 7A by putting beyond doubt that an
income tax charge on a payment of earnings does not prevent a subsequent Part
7A charge arising as a result of a later relevant step.

Schedule 1: Part 2: Close companies
Application of Chapter 2 of Part 7A

8. Paragraph 2 inserts new sections 554AA to 554AF into Part 7A. These new
sections provide for a new, and additional, gateway, the close companiesʼ gateway,
to be included at the beginning of Part 7A. If the conditions of either the existing
gateway at section 554A, or the new close companiesʼ gateway, are met a Part 7A
charge can arise.

9. New section 554AA provides that a Part 7A charge will arise where all the
conditions of subsection (1) are met. Broadly, this requires there to be an
arrangement which has as one of its main purposes the avoidance of tax and which
is intended to benefit an individual. The individual must have been employed, and



had a material interest in their employer, in the three years preceding the relevant
transaction. Under the arrangement the employer has to make a payment to a
third party and a third party has to take a relevant step deriving from that
payment.

10. New subsections (2) to (9) define some of the terms used in new subsection
(1).

11. New section 554AB defines the payment made by the employer, the relevant
transaction in new section 554AA, as, broadly, a payment within the meaning of the
existing section 554C. The definition isnʼt replicated directly as they refer to
different parties undertaking the transaction. The payment by the employer must
meet the conditions of new section 554AB for the close companiesʼ gateway to
apply.

12. New section 554AC excludes certain commercial transactions that arenʼt
connected with an avoidance arrangement from being a relevant transaction in
new section 554AB. If the payment by the employer meets the conditions of this
section the close companiesʼ gateway will not apply.

13. New section 554AD defines “director” to include a shadow director for the
purposes of new section 554AA.

14. New section 554AE defines “material interest” for the purposes of new section
554AA.

15. New section 554AF adds further supplementary rules for the application of the
close companiesʼ gateway at new section 554AA.

Double taxation

16. Paragraph 3 inserts new section 554Z2A into Part 7A, which sets out when the
loans to participators rules in Chapter 3 of Corporation Tax Act 2010 (CTA 2010)
have priority over Part 7A charges. Broadly, where a section 455 CTA 2010 charge
arises by virtue of section 459 CTA 2010 at the same time as the Part 7A charge by
virtue of the close companiesʼ gateway, the Part 7A charge will be relieved
provided one of two conditions is met. Either the section 455 CTA 2010 charge is
paid in full by the due date or the section 455 charge is returned to HM Revenue
and Customs and an officer of HM Revenue and Customs consents to providing
relief from Part 7A. The new section 554Z2A also relieves Part 7A charges arising at
the same time as a charge under section 415 of ITTOIA 2005.

17. Paragraph 4 inserts new paragraph 36A into Schedule 11 to Finance (No.2) Act
2017. This follows the approach of new section 554Z2A and applies it to the loan
charge.

Schedule 1: Part 3: Amendments consequential
on Part 2
18. Part 3, including paragraphs 5 to 8, provides for consequential amendments to
Income Tax (Trading and Other Income) Act 2005 and Corporation Tax Act 2009 to
add the additional close companiesʼ gateway to the definition of an employee
benefit scheme. Part 2 also makes a consequential amendment to the loan charge
in Schedule 11 to Finance (No.2) Act 2017.

Schedule 1: Part 4: Information requirement



19. Part 4, and paragraph 9, introduces the new information requirement for the
loan charge, and a consequential change to Schedule 11 to Finance (No.2) Act
2017.

20. Paragraph 10 introduces new paragraphs 35A to 35K, which set out the
information requirement.

21. New paragraph 35A sets out the conditions that must be met for someone to
be required to provide this additional information. Broadly, the information must be
provided if the loan charge arises on 5 April 2019, or the loan charge would have
arisen on 16 March 2016 if that was the relevant date. The information will not
need to be provided if a full settlement has been reached before the deadline to
provide the additional information, and consequently no further tax is due.
Provisions also make clear that the additional information is required where the
loan charge date has been postponed following a successful application under Part
2, unless a full settlement has been reached before the deadline to provide the
additional information.

22. New paragraph 35B provides that the third party who made the relevant loan
must provide the person who is required to provide the additional information to
HMRC such information as is necessary to enable that person to comply with the
requirement.

23. New paragraphs 35B and 35C set out who must provide the information and
by what date.

24. New paragraph 35D defines the information that must be provided for both
loans and quasi-loans.

25. New paragraph 35E provides for the information that must be provided, as set
out in new paragraph 35D, to be capable of being amended by regulations.

26. New paragraph 35F sets out the penalties that can arise for failing to comply
with this information requirement.

27. New paragraph 35G sets out the penalties that can arise where inaccurate
information is provided.

28. New paragraph 35H defines a reasonable excuse, which will prevent a penalty
arising under new paragraph 35F.

29. New paragraph 35I sets out how, and when, HMRC may assess an information
requirement penalty.

30. New paragraph 35J sets out how, and when, an appeal against an information
requirement penalty can be made.

31. New paragraph 35K sets out when an information requirement penalty must
be paid and how it will be enforced.

32. Paragraph 11 makes consequential changes to the information obligation in
paragraph 36 of Schedule 11 to Finance (No.2) Act 2017. This will ensure that the
information provided to the employer is the same as the information provided to
HMRC.

33. Paragraph 12 inserts new subsection (4A) in section 689 of ITEPA 2003, which
provides that the section does not apply in relation to PAYE on employment income
arising as a result of the loan charge.

Schedule 1: Part 5: Commencement
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34. Part 5 sets out when the provisions in the other Parts of this Schedule
commence. The provisions within paragraph 1 will take effect from 22 November.
Commencement will be 6 April 2018 for all other paragraphs except paragraph 6
which relates to corporation tax and will apply from 1 April 2018.

BACKGROUND NOTE
35. These changes are part of a package of proposals announced at Budget 2016
to tackle existing and prevent future use of disguised remuneration avoidance
schemes. These changes will help to meet the governmentʼs objective of tackling
tax avoidance and will ensure that users of disguised remuneration avoidance
schemes pay their fair share of tax and National Insurance contributions.

36. The future use of disguised remuneration avoidance schemes is being
prevented by strengthening the current rules. This clause introduces the new close
companiesʼ gateway to the current rules. Other changes to the current rules were
enacted in Finance Act 2016, Finance Act 2017 and Finance (No.2) Act 2017.

37. The existing use of disguised remuneration avoidance schemes will be tackled
by the new charge on disguised remuneration loans that remain outstanding on 5
April 2019, which was legislated for in Finance (No.2) Act 2017. This clause makes
further provision in connection with that new charge.

38. The majority of these changes, including the close companiesʼ gateway and
the loan charge information, were subject to a consultation on draft legislation that
ran from 13 September 2017 to 25 October 2017.

39. An information requirement for the self-employed has been introduced in
Clause 12 Schedule 2.

40. A technical note providing details around changes made to this legislation
since the technical consultation which closed on 25 October 2017, has been
published and can be found on the gov.uk site.

SCHEDULE 2 – TRADING INCOME
PROVIDED THROUGH THIRD
PARTIES: LOANS ETC OUTSTANDING
ON 5 APRIL 2019
Section 12

History

Public Bill Committee, 9 January 2018, Schedule 2 agreed to.

1  In Schedule 12 to F(No. 2)A 2017 (trading income provided through third parties:
loans etc outstanding on 5 April 2019), after paragraph 20 insert–

“DUTY TO PROVIDE LOAN CHARGE INFORMATION TO HMRC

21(1)  Paragraph 22 applies if one of the following conditions is met.



21(2)  The first condition is that–

(a)a loan or quasi-loan in relation to which paragraph 1(2) applies is treated as a
“relevant benefit” for the purposes of sections 23A to 23H of ITTOIA 2005, and

(b)section 23E of ITTOIA 2005 applies in relation to the relevant benefit (see section
23A of that Act).

21(3)  The second condition is that–

(a)an application is made under paragraph 20(1) by reference to a loan or quasi-
loan in relation to which paragraph 1(2) applies,

(b)a favourable decision is made on the application before 6 April 2019, and

(c)the first condition is not met in relation to the loan or quasi-loan.

21(4)  Paragraph 22 does not apply in a case if–

(a)a person agrees, with an officer of Revenue and Customs, terms for the
discharge of liability for income tax arising because of the application of section
23E of ITTOIA 2005,

(b)the terms cover all liability (if any) arising because of the application of that
section by reference to a loan or quasi-loan in relation to which paragraph 1(2)
applies, and

(c)the terms are agreed before 1 October 2019.

22(1)  T, or Tʼs personal representatives, must provide the loan charge information
(see paragraph 23(1)) to the Commissioners for Her Majestyʼs Revenue and
Customs.

22(2)  The loan charge information must be provided–

(a)after 5 April 2019, and

(b)before 1 October 2019.

22(3)  The loan charge information must be provided in such form and manner as
may be specified by, or on behalf of, the Commissioners for Her Majestyʼs Revenue
and Customs.

22(4)  In this paragraph and in paragraph 23, “T” is the person mentioned in
section 23A(2) of ITTOIA 2005.

“LOAN CHARGE INFORMATION”

23(1)  For the purposes of paragraph 22, the “loan charge information” consists
of–

(a)Tʼs name and, if Tʼs personal representatives are providing the information, their
names,

(b)the address and telephone number, and e-mail address (if any), of each person
providing the information,

(c)Tʼs national insurance number (if any),

(d)the unique taxpayer reference number (if any) allocated to T by HMRC,

(e)the name of the arrangement mentioned in section 23A(3)(a) of ITTOIA 2005,



(f)the reference number (if any) allocated to the arrangement by HMRC under
section 311 of FA 2004 (disclosure of tax avoidance schemes: arrangements to be
given reference number),

(g)any other reference number allocated by HMRC in connection with the
arrangement or with the loan or quasi-loan mentioned in paragraph 21(2) or (3),

(h)if the loan or quasi-loan mentioned in paragraph 21(2) or (3) is made to someone
other than T, the name of the person to whom it is made,

(i)if a person has agreed terms with an officer of Revenue and Customs for the
partial discharge of the liability for income tax arising because of the application of
section 23E of ITTOIA 2005 in relation to the loan or quasi-loan mentioned in
paragraph 21(2) or (3), the date of that agreement and the amount of the liability
to which it relates,

(j)if the condition in paragraph 21(2) or (3) is met by reference to a loan, the loan
payment information (see sub-paragraph (2)), and

(k)if the condition in paragraph 21(2) or (3) is met by reference to a quasi-loan, the
quasi-loan payment information (see sub-paragraph (3)).

23(2)  The “loan payment information”, in relation to a loan, consists of
statements of the following–

(a)whether the loan is an approved fixed term loan,

(b)the initial principal amount of the loan,

(c)the amount that has become principal under the loan, otherwise than by
capitalisation of interest, in each relevant tax year,

(d)the amount of principal under the loan repaid in each relevant tax year, ignoring
any repayments not in money made on or after 5 December 2016,

(e)the details of any repayment that is to be disregarded under paragraph 3(4),

(f)the amount of principal under the loan that has been released or written off in
each relevant tax year,

(g)whether any liability for income tax arising because of the application of section
23E of ITTOIA 2005 by reason of the release or writing-off has been paid, and

(h)any amount released that has, in accordance with section 97 of ITTOIA 2005,
been brought into account as a receipt in calculating the profits of the relevant
trade.

23(3)  The “quasi-loan payment information”, in relation to a quasi-loan,
consists of statements of the following–

(a)the amount equal to the value of the acquired debt,

(b)the amount equal to the value of the additional debts acquired in each relevant
tax year,

(c)the amount by which the initial debt amount has been reduced by way of
repayment in each relevant tax year, ignoring any repayments not in money made
on or after 5 December 2016,

(d)where the acquired debt or an additional debt is a right to a transfer of assets,
and the assets have been transferred, the amount of the market value of the assets



at the time of the transfer,

(e)the details of any repayment that is to be disregarded under paragraph 9(5),

(f)the amount by which the initial debt amount has been reduced by release or
writing off in each relevant tax year,

(g)whether any liability for income tax arising because of the application of section
23E of ITTOIA 2005 by reason of the release or writing-off has been paid, and

(h)any amount released that has, in accordance with section 97 of ITTOIA 2005,
been brought into account as a receipt in calculating the profits of the relevant
trade.

23(4)  In this paragraph “relevant tax year” in relation to a loan, or a quasi-loan,
means–

(a)the tax year in which the loan or quasi-loan was made, and

(b)each subsequent tax year.

23(5)  In sub-paragraph (3), “acquired debt”, “additional debt” and “initial
debt amount” have the same meaning as in paragraph 9.

23(6)  In this paragraph and in paragraphs 26 to 29, “HMRC” means Her Majestyʼs
Revenue and Customs.

24  The Commissioners for Her Majestyʼs Revenue and Customs may by regulations
amend paragraph 23 so as to–

(a)add, remove or amend an entry in a list of information, and

(b)make incidental provision.

DUTY TO PROVIDE LOAN CHARGE INFORMATION: PENALTIES

25(1)  A person who fails to comply with paragraph 22 is liable to a penalty of £300.

25(2)  Sub-paragraph (3) applies if the failure continues after the date on which a
penalty is imposed under sub-paragraph (1) in respect of the failure.

25(3)  The person is liable to a further penalty or penalties not exceeding £60 for
each subsequent day, up to a maximum of 90 days, on which the failure continues.

26(1)  This paragraph applies if–

(a)in complying with the duty under paragraph 22, a person provides inaccurate
information, and

(b)condition A, B or C is met.

26(2)  Condition A is that the inaccuracy is careless or deliberate.

26(3)  An inaccuracy is careless if it is due to a failure by the person to take
reasonable care.

26(4)  Condition B is that the person knows of the inaccuracy at the time the
information is provided but does not inform HMRC at that time.

26(5)  Condition C is that the person–

(a)discovers the inaccuracy some time later, and



(b)fails to take reasonable steps to inform HMRC.

26(6)  The person is liable to a penalty not exceeding £3000.

26(7)  Where the information contains more than one inaccuracy, a penalty is
payable for each inaccuracy.

PENALTIES UNDER PARAGRAPH 25: REASONABLE EXCUSE

27(1)  Liability to a penalty under paragraph 25 does not arise if the person satisfies
HMRC or (on an appeal notified to the tribunal) the tribunal that there is a
reasonable excuse for the failure.

27(2)  For the purposes of this paragraph–

(a)an insufficiency of funds is not a reasonable excuse unless attributable to events
outside the personʼs control,

(b)where the person relies on any other person to do anything, that is not a
reasonable excuse unless the first person took reasonable care to avoid the failure,
and

(c)where the person had a reasonable excuse for the failure but the excuse has
ceased, the person is to be treated as having continued to have the excuse if the
failure is remedied without unreasonable delay after the excuse ceased.

PENALTIES UNDER PARAGRAPHS 25 AND 26: ASSESSMENT, APPEALS AND
ENFORCEMENT

28(1)  Where a person becomes liable for a penalty under paragraph 25 or 26–

(a)HMRC may assess the penalty, and

(b)if they do so, they must notify the person.

28(2)  An assessment of a penalty under paragraph 25 must be made before 1
October 2021.

28(3)  An assessment of a penalty under paragraph 26 must be made before 1
October 2023.

29(1)  A person may appeal against any of the following decisions of an officer of
Revenue and Customs–

(a)a decision that a penalty is payable by that person under paragraph 25 or 26, or

(b)a decision as to the amount of such a penalty.

29(2)  Notice of an appeal under this paragraph must be given–

(a)in writing,

(b)before the end of the period of 30 days beginning with the date on which the
notification under paragraph 28 was issued, and

(c)to HMRC.

29(3)  Notice of an appeal under this paragraph must state the grounds of appeal.

29(4)  On an appeal under sub-paragraph (1)(a) that is notified to the tribunal, the
tribunal may confirm or cancel the decision.



29(5)  On an appeal under sub-paragraph (1)(b) that is notified to the tribunal, the
tribunal may–

(a)confirm the decision, or

(b)substitute for the decision another decision that the officer of Revenue and
Customs had power to make.

30(1)  A penalty under paragraph 25 or 26 must be paid–

(a)before the end of the period of 30 days beginning with the date on which the
notification under paragraph 28 was issued, or

(b)if a notice of an appeal against the penalty is given, before the end of the period
of 30 days beginning with the date on which the appeal is determined or
withdrawn.

30(2)  A penalty under paragraph 25 or 26 may be enforced as if it were income tax
charged in an assessment and due and payable.”

CLAUSE 12 AND SCHEDULE 2:
TRADING INCOME PROVIDED
THROUGH THIRD PARTIES
SUMMARY
1. This clause and Schedule introduce a requirement for self-employed individuals
in the scope of the loan charge to provide additional information to HMRC about the
loans they have received.

DETAILS OF THE CLAUSE AND SCHEDULE
2. Clause 12 introduces Schedule 2.

Schedule 2: Part 1: Trading income provided
through third parties: loans etc. Outstanding on
5 April 2019
3. Paragraph 1 introduces the new information requirement for the loan charge to
Schedule 12 of Finance Act (No.2) 2017 and introduces new paragraphs 21 to 30
which set out the information requirement.

4. New paragraph 21 sets out the conditions that must be met for someone to be
required to provide this additional information. Broadly, the information must be
provided if the loan charge arises on 5 April 2019, or if the loan charge arises at the
repayment date of an approved fixed term loan The information will not need to be
provided if a full settlement has been reached before the deadline to provide the
additional information, and consequently no further tax is due.

5. New paragraph 22 sets out who must provide the information and by what
date.
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6. New paragraph 23 defines the information that must be provided for both loans
and quasi-loans. All of the information listed is required. The information will allow
HMRC to conduct compliance checks on the loan charge.

7. New paragraph 24 provides that the list of information to be provided under
new paragraph 23 may be amended by regulations.

8. New paragraph 25 sets out the penalties that can arise for failing to comply
with this information requirement.

9. New paragraph 26 sets out the penalties that can arise where inaccurate
information is provided. A penalty of up to £3000 may be payable for each
inaccuracy. A penalty may be applied if a person knowingly provides inaccurate
information or has not taken reasonable care to provide accurate information. If a
person becomes aware of an inaccuracy in previously provided information and
does not take prompt action to inform HMRC a penalty may be due.

10. New paragraph 27 defines a reasonable excuse, which will prevent a penalty
arising under new paragraph 25.

11. New paragraph 28 sets out how and when HMRC may assess an information
requirement penalty.

12. New paragraph 29 sets out how and when an appeal against an information
requirement penalty can be made. An appeal must be made in writing within 30
days of the penalty being issued. Either the issue of a penalty or the amount of a
penalty may be appealed. The appeal must be sent to HMRC stating the reasons for
the appeal.

13. New paragraph 30 sets out when an information requirement penalty must be
paid and how it will be enforced.

BACKGROUND NOTE
14. This schedule is part of a package of measures announced at Budget 2016 to
tackle existing and prevent future use of disguised remuneration avoidance
schemes. This change will help us meet the governmentʼs objective of tackling tax
avoidance and will ensure that users of disguised remuneration avoidance schemes
pay their fair share of tax and National Insurance Contributions.

15. The existing use of disguised remuneration avoidance schemes will be tackled
by the new charge on disguised remuneration loans that remain outstanding on 5
April 2019, which was legislated for in Finance (No.2) Act 2017. This clause makes
further provision in connection with that new charge.

16. Schedule 12 of Finance (No.2) Act 2017 introduced the new charge on
outstanding disguised remuneration loans for self-employed individuals and
partners. This schedule requires information be provided specifically for the loan
charge.

17. Schedule 1 makes further changes to tackle existing and future use of
disguised remuneration avoidance schemes. This includes an information
requirement for employees in the scope of the loan charge.
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Sir	Jonathan	Thompson	
Chief	Executive	and	Permanent	Secretary	
HM	Revenue	and	Customs	 	
100	Parliament	Street	
London	
SW1A	2BQ	
	
2nd	April	2019	
	
Dear	Sir	Jonathan,	
	
HMRC	and	HM	Treasury	misinformation	regarding	the	2019	Loan	Charge	
	
We	have	serious	concerns	from	the	evidence	we	have	seen	that	both	HMRC	and	Treasury	Ministers	are	
consistently	issuing	misleading	information	in	documents,	letters	and	press	statements	regarding	the	
Loan	Charge.	Partial	and	misleading	answers	are	consistently	given	to	written	Parliamentary	questions	
on	the	subject.	
	
As	you	know,	the	All-Party	Parliamentary	Loan	Charge	Group	invited	both	HMRC	and	the	Treasury	to	an	
evidence	session	on	Tuesday	5th	March,	which	was	declined.			
	
We	are	therefore	writing	this	open	letter	to	you	to	challenge	the	claims	that,	from	the	evidence	we	have	
been	sent	as	part	of	the	Loan	Charge	Inquiry,	are	or	appear	to	be	misleading	and	misrepresentative.	In	
many	cases	it	seems	clear	deliberately	so,	to	give	a	false	impression	regarding	the	policy,	it’s	legality	and	
impact.		
	
Given	our	concerns	about	this	serious	matter,	as	well	as	the	devastating	impact	the	Loan	Charge	is	
having	on	people’s	mental	health,	we	hope	you	will	reply	fully	and	honestly	to	these	questions	and	to	do	
so	as	quickly	as	you	are	able	to.			
	
We	would	like	you	to	address	six	areas	of	concern:	
	

i. HMRC’s	(and	the	Treasury’s)	statements	regarding	convictions	on	payroll	loan	arrangements	
ii. HMRC	representation	of	the	outcome	of	legal	cases	
iii. HMRC	claims	regarding	‘typical’	liability	
iv. The	fact	that	HMRC	contractors	are	caught	by	the	Loan	Charge	
v. HMRC	statements	about	bankruptcy	and	selling	homes	
vi. HMRC	claims	that	75%	of	revenue	related	to	the	Loan	Charge	will	come	from	“employers”	and	

that	85%	paid	so	far	has	come	from	“employers”	
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i. HMRC’s	record	in	prosecuting	promoters	of	payroll	loan	arrangements	

	
HMRC	and	the	Treasury	continue	to	deliberately	mispresent	this	in	order	to	give	the	impression	that	
there	have	been	convictions	against	promoters	of	loan-based	payroll	arrangements	for	promoting	such	
arrangements.		
	
There	is	categorically	no	evidence	of	this	occurring	and	lawyers	have	looked	at	cases	in	this	area	and	
have	concluded	that	it	is	clear	that	convictions	referred	to	by	HMRC	are	not	convictions	for	Loan	Charge	
arrangements.	To	present	them	as	such	is	deliberate	misrepresentation	and	a	clear	attempt	to	mislead	
Parliamentarians	and	journalists,	which	is	a	serious	matter.		
	
To	give	one	example	(and	there	are	many):	
	
HMRC	Director	General,	Customer	Strategy	and	Tax	Design,	Ruth	Stanier	stated	in	her	letter	to	Sir	Ed	
Davey	of	March	6th	that,			
	

“Since	April	2016,	more	than	20	individuals	have	been	convicted	for	offences	relating	to	the	
promotion	and	marketing	of	tax	avoidance	schemes.	They	have	received	over	100	years	of	
custodial	sentences,	with	an	additional	seven	years	of	suspended	sentences	ordered.”	

	
We	have	been	provided	with	information	from	a	tax	barrister	and	others	about	these	claims	that	show	
that	the	convictions	are	not	related	to	payroll	loan	arrangements.	
	
We	have	been	told	specifically	that	none	of	the	twenty	convictions	mentioned	relates	to	a	payroll	loan	
arrangement,	such	as	those	to	which	the	Loan	Charge	applies.	To	include	this,	as	HMRC	and	the	
Treasury	do,	when	asked	about	action	against	promoters	of	loan	arrangements	for	promoting	such	
arrangements,	is	deliberate	misrepresentation,	which	as	such	breaches	the	Civil	Service	Code.			
	
We	also	note	that	Mel	Stride	MP	was	asked	by	the	financial	journalist	and	presenter	Paul	Lewis	on	his	
BBC	Radio	4	MoneyBox	programme	about	this	specific	point	three	times.	He	refused	to	answer	on	each	
occasion	the	very	simple	question	as	to	whether	the	prosecutions	referred	to	were	related	to	loan	
arrangements,	because	he	knows	that	they	are	not.	
	
HMRC	responded	to	a	Freedom	of	Information	request	asking	about	these	prosecutions	-	previously	
described	in	the	Guardian	newspaper	as	“more	than	15	individuals”.	The	response	shows	that	none	of	
them	relate	to	arrangements	subject	to	the	Loan	Charge	[Ref	FOI2019/00534]:	
	

“None	of	the	convictions	referred	to	in	the	statement	above	were	therefore	for	offences	directly	
related	to	arrangements	that	will	be	subject	to	the	2019	(DR)	Loan	Charge”.	

	
This	directly	contradicts	the	information	provided	by	Ruth	Stanier	in	her	letter	to	us	of	6th	March.		
	
Can	you	please	therefore	answer	the	following:	
	

1. Please	explain	to	us	why	Ruth	Stanier	would	seek	to	give	the	impression	that	the	convictions	
relate	to	tax	avoidance	in	connection	with	the	Loan	Charge	when	in	fact	this	is	not	the	case?	
	

2. Can	you	provide	details	of	any	convictions	of	promoters	of	payroll	loan	arrangements	for	
promoting/selling	such	arrangements?	Please	provide	relevant	details	for	each	and	every	case	
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referenced	in	your	answers,	but	only	where	convictions	were	against	promoters	of	payroll	loan	
arrangements	for	promoting/selling	such	arrangements.	

	
	
ii. HMRC	claim	of	legal	precedent	for	the	Loan	Charge	from	cases	it	has	won	

	
We	are	also	very	concerned	at	the	way	HMRC	and	the	Treasury	have	continually	mispresented	the	reality	
of	the	legal	position	regarding	the	Loan	Charge	and	in	particular	the	way	the	outcomes	of	court	cases	
have	been	misrepresented,	deliberately,	to	give	the	false	impression	that	they	are	the	legal	justification	
for	the	Loan	Charge,	when	they	manifestly	are	not.		

	
In	your	own	letter	to	Stephen	Lloyd	MP	of	27th	June	2018,	you	clearly	state	that,	
	

“DR	loans	were	always	taxable.	In	the	Rangers	FC	case,	the	Supreme	Court	unanimously	agreed	
that	these	amounts	[and	in	this	context	“these	amounts”	can	only	mean	“DR	Loans”]	were	
earnings,	and	were	taxable.”	
	

Lawyers	have	informed	us	that	this	statement	is	legally	incorrect	and	actually	false.	DR	loans	have	never	
been	deemed	taxable	in	the	manner	you	describe,	and,	as	you	know,	HMRC	has	never	won	a	legal	case	
to	suggest	they	are	–	the	Boyle	case	is	not	relevant	as	the	loans	were	fraudulent.					
	
Shortly	before	your	letter	to	Stephen	Lloyd	of	27th	of	June	2018,	Phil	Gilbert,	project	lead	on	the	DR	
Project	within	HMRC	wrote	to	his	colleagues	indicating	that:		
	

"You	may	know	about	the	Early	Day	Motion	started	by	Stephen	Lloyd	MP	which	has	the	support	
of	about	50	other	MPs.	We	are	working	hard	to	correct	perceptions	put	forward	by	the	EDM	and	
are	considering	a	range	of	options	to	help	us	to	do	that.	This	will	provide	balance	to	some	of	the	
claims	being	made	by	customers	and	action	groups.”	

	
You	will	see	that	we	have	flagged	the	phrase	"we	are	working	hard	to	correct	perceptions”	when	the	
reality	is	clearly	that	HMRC	and	the	Treasury	has	repeatedly	misrepresented	the	true	legal	position	
regarding	the	Loan	Charge	and	tax	cases.	
	
Similarly,	we	are	concerned	about	information	which	has	been	provided	by	the	Treasury	and	Treasury	
ministers:	
	
Mel	Stride	29th	January	2019	–	Treasury	Questions:	
	

“These	schemes	have	been	taken	through	the	courts	on	many	occasions.	A	scheme	used	to	the	
benefit	of	Rangers	Football	Club	was	taken	to	the	Supreme	Court	-	the	highest	court	in	the	land	-	
and	was	found	to	be	defective.”	

	
Mel	Stride	8th	January	2019	–	NC26	debate	
	

“These	schemes	have	been	taken	through	the	courts	on	many	occasions.	A	scheme	used	to	the	
benefit	of	Rangers	Football	Club	was	taken	to	the	Supreme	Court	-	the	highest	court	in	the	land	-	
and	was	found	to	be	defective.”	

	
Mel	Stride	(exchange	with	Anneliese	Dodds)	Public	Bill	Committee	11th	December	2018	–		
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“They	were	in	many	cases	promoting	schemes	that	did	not	work	and	were	defective,	and	in	many	
cases	promoting	schemes	that	had	been	taken	through	the	courts	by	HMRC	-	and,	in	a	case	
involving	Rangers	football	club,	through	the	Supreme	Court.	On	each	occasion,	they	have	been	
found	defective.	
…	
I	am	saying	that	the	schemes	were	taken	through	the	courts	and	were	found	defective;	they	were	
found	not	to	work.”	

	
Mel	Stride	-	Topical	Questions	(11th	December	2018):	
	

“The	arrangements	entered	into	around	disguised	remuneration,	for	which	the	Loan	Charge	is	
being	applied,	were	always	defective	at	the	time	they	were	being	used.	They	have	been	taken	
through	the	courts	many	times	over	many	years	by	HMRC	and	been	found	to	be	defective.	They	
also	went	through,	in	a	particular	case,	the	Supreme	Court	-	the	highest	court	in	the	land	-	and	
the	scheme	was	found	to	be	defective.”	

	
Mel	Stride	told	the	House	of	Commons	on	4th	March	2019	(Urgent	Question):	
	

“These	schemes	have	been	taken	through	the	courts,	not	just	the	general	courts,	but	the	Supreme	
Court,	over	a	number	of	years	and	they	have	always	been	found	to	be	defective	and	not	to	work.”	

	
The	reality	of	the	relevant	legal	cases	is	as	follows:	

Dextra	Accessories	Ltd	v	Macdonald	(Inspector	of	Taxes)	[2002]	STC	(SCD)	413	(‘Dextra’)	
	
• HMRC's	interpretation	that	income	tax	should	be	applied	in	relation	to	payments	of	loans	from	EBT	

arrangements	was	deemed	incorrect	
• The	First	Tier	Tax	Tribunal	(‘FTT’)	in	Dextra	held	that	loans	achieved	the	“outcome	promised	when	

they	were	being	marketed”,	to	use	HMRC’s	own	words.	HMRC	did	not	appeal	the	income	tax	on	
earnings	aspect	of	that	decision	

Sempra	Metals	Ltd	v	Revenue	and	Customs	Comrs	[2008]	STC	(SCD)	1062	(‘Sempra’)		
	
• HMRC's	interpretation	that	income	tax	should	be	applied	in	relation	to	payments	of	loans	from	EBT	

arrangements	was	again	deemed	incorrect	
• HMRC’s	PAYE	arguments	(that	the	loans	were	income)	were	again	dismissed	

	

Rangers	v	AG	for	Scotland	[2017]	UKSC	45	(‘Rangers’)		
	
• The	FTT	(in	October	2012)	and	Upper	Tribunal	(July	2014)	both	held	in	Rangers	that	the	loans	were	

not	a	sham	and	could	not	be	regarded	as	earnings	
• HMRC	then	changed	their	argument,	as	you	know,	having	been	advised	to	do	so	by	senior	tax	

counsel.	The	argument	changed	from	whether	the	loans	were	taxable,	to	successfully	argue	that	
there	had	been	a	payment	of	earnings	when	employers	paid	monies	into	the	EBT.	It	was	on	this	basis	
that	the	Supreme	Court	(in	July	2017)	decided	in	favour	of	HMRC	and	NOT	the	argument	that	the	
loans	paid	to	contractors	were	taxable	

• The	Rangers	decision	was	thus	that,	in	certain	circumstances,	the	payment	of	a	sum	by	an	employer	
into	an	EBT	may	amount	to	a	'redirection'	of	the	employee's	earnings,	in	which	case	income	tax	
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should	be	deducted	by	the	employer	under	the	PAYE	system	from	the	sums	paid	into	the	EBT	before	
the	'loan'	is	advanced	to	the	taxpayer	

• Following	the	decision	of	the	Supreme	Court	in	Rangers,	HMRC	issued	'Follower	Notices'	to	other	
employers	that	had	implemented	similar	structures.	It	is	believed	that	this	has	yielded	hundreds	of	
millions	of	tax	revenues	which	have	been	included	by	you	in	the	figures	purporting	to	have	been	
raised	from	employers	under	the	Loan	Charge	

• No	‘Follower	Notices’	were	issued	to	taxpayers/contractors	because	HMRC	had	no	legal	basis	on	
which	to	do	so	

	
It	is	clear	that	both	HMRC	and	HMT	have	deliberately	misrepresented	the	reality	of	the	outcomes	of	
court	cases.	No	court	case	has	given	the	legal	basis	for	the	Loan	Charge,	which	you	have	introduced	
instead	to	be	able	to	collect	tax	that	otherwise	is	not	due.	We	are	deeply	concerned	at	this	cynical	and	
systematic	misrepresentation	to	try	to	make	MPs	and	journalists	believe	that	court	cases	have	deemed	
the	loans	taxable,	when	that	is	not	the	case.		
	
Can	you	please	therefore	answer	the	following:	
	

3. Please	tell	us	any	court	case	that	has	deemed	that	payroll	loan	arrangements	are	taxable?	
	

4. Can	you	please	explain	why	HMRC	and	you	personally	have	so	clearly	misrepresented	the	
outcome	of	the	Rangers	Supreme	Court	judgement,	including	to	MPs,	and	how	that	is	
consistent	with	the	Civil	Service	Code?	

	
5. Can	you	please	inform	us	why	HMRC	considers	clear	and	demonstrable	misrepresentation	of	

the	outcome	of	legal	cases	as	a	reasonable	course	of	action?	
	
	
iii. HMRC	claims	regarding	‘typical’	liability	

	
The	evidence	we	have	been	sent	overwhelming	shows	that	the	vast	of	majority	of	people	concerned	
about	the	Loan	Charge	are	facing	large	sums	which	are,	in	many	cases,	life	ruining	(and	couldn’t	possibly	
be	repaid).		
	
In	our	survey	of	individuals	impacted	by	the	Loan	Charge,	only	3.6%	of	respondents	expected	HMRC	to	
hold	them	liable	for	less	than	£15,000.	Over	50%	of	respondents	expected	HMRC	to	estimate	their	
liability	between	£50,000	and	£300,000.	
	
Yet	HMRC	have	claimed	that	the	average	liability	is	around	£13,000.		
	
Mary	Aiston,	Director	Counter-Avoidance,	HM	Revenue	and	Customs,	in	giving	evidence	to	the	Treasury	
Select	Committee	on	30th	January	2018,	stated	that	HMRC	thought	that,		
	

“…the	typical	settlement	that	an	individual	is	facing	is	somewhere	in	the	order	of	£13,000.”	
	
The	evidence	that	the	APPG	has	received,	and	the	results	of	its	Inquiry	Survey,	clearly	show	that	the	
amounts	in	question	are	far	greater.	During	the	APPG	inquiry	evidence	sessions	we	heard	from	a	number	
of	individuals	who	had	larger	disputed	tax	liabilities	–	often	as	a	consequence	of	years	of	inactivity	or	
unresponsiveness	on	behalf	of	HMRC	in	relation	to	enquiries.	The	witnesses	explained	that,	even	with	
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unlimited	periods,	the	size	of	the	settlement	figure	they	faced	was	likely	to	lead	to	dire	financial	
consequences.			
	
Can	you	please	therefore	answer	the	following:	
	

6. Where	does	the	figure	of	£13,000	originate	from	and	how	has	it	been	calculated,	on	what	
basis?	

	
7. What	are	the	actual	mean	and	the	median	figures	of	liabilities,	from	all	the	cases	HMRC	is	

aware	of?	
	
	
iv. The	fact	that	HMRC	contractors	are	caught	by	the	Loan	Charge	

			
HMRC	have	been	notable	in	their	refusal	to	properly	answer	questions	as	to	whether	or	not	any	
contractors	working	for	HMRC	used	loan	arrangements.		
	
The	extraordinary	refusal	by	HMRC	to	answer	the	House	of	Lords	Economic	Affairs	Committee’s	simple	
question	of	whether	or	not	HMRC	contractors	were	using	‘disguised	renumeration’	arrangements	is	as	
follows:			
	

• The	question,	as	to	whether	any	current	or	former	HMRC	contractors	have	used	disguised	
remuneration	schemes,	was	first	asked	by	the	Economic	Affairs	Committee/Sub-committee	in	
the	oral	evidence	session	on	22nd	October	2019	(Q.55),	when	it	was	put	to	Ruth	Stanier,	HMRC	
Director-General,	Customer	Strategy	and	Tax	Design.	Ruth	Stanier	had	previously	confirmed,	
when	questioned,	that	HMRC	on	occasion	engage	independent	contractors.	She	was	
subsequently	asked	by	Lord	Hollick,	with	regard	to	loan	arrangements,	as	to	whether,	

“would	it	not	be	incumbent	on	HMRC	to	say	to	people,	après	fact,	that	they	should	not	do	this,	
including	people	who	presumably	are	contracted	by	HMRC	itself?”	

	
Her	reply	did	not	answer	the	question,	and	indeed	the	Chair,	Lord	Forsyth,	noted	as	much,	stating	that,	
	

“[…]	if	you	thought	that	the	schemes	were	wrong,	why	did	you	not	tell	the	taxpayer?”	
	

• Following	this	the	Clerk	of	the	Sub-Committee	wrote	to	HMRC	asking,	amongst	other	things,	for	
an	answer	to	the	unanswered	question	(the	second	time	of	asking	it)	
	

• HMRC	replied	to	the	Committee,	but	entirely	ignoring,	yet	again,	this	question	(Letter	from	
HMRC	to	the	HoL	EA	Committee,	31st	October	2018)	
https://www.parliament.uk/documents/lords-committees/economic-affairs-finance-bill/draft-
finance-bill-2018/8%2031%20Oct%20Stanier%20to%20Chairman%20letter%20.pdf	
	

• The	Committee	wrote	back	to	point	out	that	HMRC	had	failed	to	answer,	demanding	an	answer	
(the	third	time	of	asking).	The	letter	from	the	HoL	EA	Committee	to	HMRC	(1st	November	2018)	
included	the	request		
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“I	note	that	you	have	omitted	the	Sub-Committee's	question,	communicated	in	writing	by	the	
Clerk	after	the	meeting,	on	whether	any	current	or	former	HMRC	contractors	have	used	
disguised	remuneration	schemes.	I	request	an	answer	to	this	as	a	matter	of	urgency.”		
	
See	https://www.parliament.uk/documents/lords-committees/economic-affairs-finance-
bill/draft-finance-bill-
2018/8%201%20Nov%20Letter%20from%20Chairman%20to%20Stanier%20.pdf	
	

• HMRC	acknowledged	the	question,	but	then	evaded	actually	answering	it.	The	Letter	from	
HMRC	to	the	HoL	EA	Committee	(5th	November	2018)	included	the	following:		
	
“The	Sub-Committee	have	asked	whether	any	current	or	former	HMRC	contractors	have	used	
disguised	remuneration	schemes.	HMRC	has	never	participated	in	disguised	remuneration	
schemes	when	paying	its	employees	or	contractors,	and	carries	out	diligently	the	checks	required	
by	both	specific	central	government	guidance	and	the	law.”		
	
Which	of	course	actually	ignored	the	question	as	to,		
	
“whether	any	current	or	former	HMRC	contractors	have	used	disguised	remuneration	schemes.”		
	
See	https://www.parliament.uk/documents/lords-committees/economic-affairs-finance-
bill/draft-finance-bill-
2018/Letter%20from%20Ruth%20Stanier%20to%20the%20Chairman%20051118.PDF	
	

• Due	to	this	clear	attempt	to	avoid	the	question	asked,	the	EA	Committee	wrote	again	to	HMRC	
on	13th	November,	the	FOURTH	time	of	asking.	The	letter	(13th	November	2018)	stated,		
	
‘In	your	5	November	letter,	you	stated,	"HMRC	has	never	participated	in	disguised	remuneration	
schemes	when	paying	its	employees	or	contractors,	and	carries	out	diligently	the	checks	required	
by	both	specific	government	guidance	and	the	law.”	The	Sub-Committee	noted	in	its	meeting	on	
12	November	that	you	did	not	say	directly	that	no	current	or	former	HMRC	contractors	have	used	
disguised	remuneration	schemes.	Could	you	please	confirm	whether	this	is	the	case?”	
	

• Letter	from	HMRC	to	the	HoL	EA	Committee	(19th	November	2018)	responds	by	saying,		
	
“As	set	out	in	my	letter	of	5	November,	HMRC	has	never	participated	in	disguised	remuneration	
tax	avoidance	schemes,	for	example	by	remunerating	contractors	through	loans	or	payments	to	
trusts.	It	is	possible	for	contractors	to	use	disguised	remuneration	without	the	participation	or	
knowledge	of	their	engager.	Any	HMRC	contractor	identified	in	the	course	of	our	compliance	
work	as	using	a	disguised	remuneration	scheme	would	be	investigated	in	the	same	way	as	any	
other	contractor.”		
	
https://www.parliament.uk/documents/lords-committees/economic-affairs-finance-bill/draft-
finance-bill-2018/181119%20letter%20to%20Lord%20Forsyth.pdf	
	

HMRC	still	did	not	properly	or	honestly	answer	the	question	as	to	whether	HMRC	contractors	were	using	
such	arrangements.	This	merely	infers	that	it	is	possible	that	HMRC	contractors	could	have	used	loan-
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based	arrangements	without	HMRC	being	aware.	They	have	still	not	answered	the	question	asked	as	to	
whether	or	not	HMRC	contractors	were	using	any	‘disguised	renumeration’	arrangements,	including	loan	
based	arrangements	(which	they	were).		
	
We	also	know	that	these	people	were	including	these	arrangements	on	their	tax	returns.	HMRC’s	
suggestion	that	they	would	not	have	known	is	therefore	false.	Indeed	the	reality	is	that	HMRC	must	
know	full	well	that	some	people	who	contracted	to	them	were	using	such	arrangements	and	are	subject	
to	the	Loan	Charge.	They	are	evading	questions	and	refusing	to	admit	this,	for	obvious	reasons.		
	
The	APPG	heard	first-hand	testimony	from	a	witness	at	the	inquiry	sessions	who	was	a	contractor	
working	for	HMRC	and	engaged	via	an	umbrella	company.	Their	remuneration	was	via	a	loan	
arrangement.	At	no	time,	despite	the	due	diligence	undertaken	for	this	individual	to	be	offered	the	
contract,	was	the	nature	of	the	engagement	brought	into	question.	
	
Numerous	other	submissions	have	also	been	received,	as	part	of	the	APPG	call	for	evidence,	from	
contractors	and	freelancers	who	have	worked	across	a	number	of	government	and	public	service	
departments	under	similar	arrangements	–	including	at	HMRC.	The	evidence	also	confirms	that	loan	
arrangements	were	declared	on	tax	returns	and	never	queried	at	the	time.	
	
This	would	point	to	HMRC	senior	management	officials	having	given	clearly	misleading	and	evasive	
answers	to	the	House	of	Lords	Economic	Affairs	Committee	during	their	testimony	in	22nd	October	2018.		
	
Can	you	please	therefore	answer	the	following:	
	

8. How	many	contractors	who	worked	for	HMRC	are	now	facing	the	Loan	Charge	in	respect	of	
periods	spent	actually	working	for	HMRC?	

	
9. How	many	contractors	working	for	HMRC	did	HMRC	write	to	at	the	time	(when	they	were	

working	for	HMRC),	warning	them	not	to	use	these	arrangements?		
	
	
v. HMRC	reassurances	over	bankruptcy	and	selling	homes	

	
HMRC	and	the	Treasury	have	consistently	given	the	impression	that	few	if	any	people	will	end	up	going	
bankrupt	or	having	to	sell	their	homes	as	a	result	of	the	Loan	Charge	and	the	sums	being	demanded	from	
them.				
	
It	is	notable	that	when	asked	about	this,	instead	of	answering	how	many	people	they	estimate	will	go	
bankrupt	or	sell	their	homes,	they	instead,	very	deliberately,	say	that	HMRC	“do	not	want”	to	make	
anyone	bankrupt	or	that	they	will	not	“force”	people	to	go	bankrupt.	This	is,	of	course,	not	what	they	
were	asked.	It	seems	clear	that	this	is	a	deliberate	and	planned	strategy	to	deflect	from	the	reality	that	
many	people	will	(and	will	have	no	choice)	but	to	go	bankrupt	and/or	to	sell	their	home	or	have	a	charge	
on	their	home.			
	
From	Ms	Stanier’s	letter	of	6th	March:	
	

“HMRC	has	committed	not	to	make	anyone	sell	their	main	home	to	pay	their	DR	tax	bills.	Fears	
that	people	will	be	made	homeless	because	of	HMRC	debt	enforcement	activity	in	relation	to	the	
charge	on	DR	loans	are	unfounded.	It	is	also	the	case	that	HMRC	does	not	want	to	make	anyone	
bankrupt”.	
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The	Loan	APPG	heard	evidence	at	its	oral	inquiry	sessions	to	suggest	that	many	taxpayers	believe	they	
are	at	risk	of	bankruptcy	as	a	result	of	the	Loan	Charge.	The	APPG	Inquiry’s	Survey	indicated	that	32%	of	
individuals	affected	by	the	Loan	Charge	see	no	possible	means	to	settle	what	HMRC	claims	they	owe.	
Separately,	45%	of	the	respondents	indicated	that	they	would	rather	go	for	voluntary	bankruptcy	over	
signing	up	to	a	long	(5+	year)	Time	to	Pay	agreement.	Based	on	the	estimates	of	from	independent	tax	
experts	of	100,000	individuals	known	to	be	impacted,	this	would	indicate	somewhere	between	30,000	
and	50,000	bankruptcies	will	occur	over	the	next	12	months.	Given	that	the	run	rate	of	personal	
insolvencies	in	the	UK	is	around	10,000	per	month,	this	would	represents	an	enormous	increase.	The	
costs	that	this	represents	to	future	economic	growth	are	likely	to	be	substantial.	
	
Written	evidence	submitted	by	taxpayers,	barristers	and	tax	accountants	to	the	inquiry	has	suggested	
that	many	individuals	will	indeed	go	bankrupt	and	have	to	sell/have	a	charge	on	their	homes.		
	
Again,	quoting	from	another	communication	issued	by	HMRC	project	lead,	Phil	Gilbert:	
	

"The	policy	change	aims	to	bring	in	around	£2.5	billion	in	additional	yield	for	the	Exchequer.”	
	
The	corollary	of	this	is	there	an	acknowledgement	that	approximately	£700	million	will	not	or	cannot	be	
collected.	Clearly,	unless	HMRC	waives	the	Loan	Charge,	individual	taxpayers	will	require	certainty	and	
bankruptcy	will	result	–	this	will	necessarily	result	in	the	sale	of	family	homes.	
	
The	APPG	Loan	Charge	Inquiry	has	received	numerous	submissions	of	evidence,	with	a	substantial	
number	of	individuals	who	are	affected	by	the	Loan	Charge	who	have	already	been	forced	to	sell	their	
homes	to	pay	tax	bills	for	amounts	that	are	not	legally	owed.		
	
Can	you	please	therefore	answer	the	following:	
	

10. How	many	people	have	already	had	to	sell	their	homes	to	meet	settlement	payment	terms	set	
out	by	HMRC	as	an	alternative	to	facing	the	Loan	Charge?		

	
11. How	many	people	now	have	a	charge	on	their	home	resulting	from	the	sums	demanded	by	

HMRC/agreed	in	settlement	with	HMRC?		
	

12. What	is	the	estimated	number	of	people	facing	the	Loan	Charge	who	will	go	bankrupt	for	any	
and	all	reasons,	i.e.	not	forced	to	go	bankrupt	nor	made	bankrupt	by	HMRC?	
	

13. Costs	of	bankruptcy:		
a. What	is	the	current	total	average	cost	to	the	Exchequer	per	each	bankruptcy	of	an	

individual	citizen?	
b. What	is	the	total	projected	cost	to	the	Exchequer	of	the	estimated	number	of	

bankruptcies	to	individuals	facing	the	Loan	Charge?	
	
	
vi. HMRC	claims	that	75%	of	revenue	related	to	the	Loan	Charge	will	come	from	“employers”	and	

that	85%	paid	so	far	has	come	from	“employers”	

	
HMRC	have	frequently	cited	that	75%	of	the	revenue	collected	will	come	from	“employers”,	and	that	
“employers”	have	paid	that	85%	of	the	revenue	collected	so	far.		
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No	information	has	been	provided	on	the	composition	of	these	figures.	Specifically,	no	distinction	is	
made	between	revenue	collected	from	"employers”	that	are	owner-managed	businesses	that	
implemented	their	own	corporate	EBTs	and	“employers”	that	promoted	contractor	loan	arrangements.		
	
It	is	believed	that	significant	proportion	of	the	revenue	collected	from	owner-managed	businesses	would	
have	been	collected	even	if	the	Loan	Charge	legislation	were	not	in	place.		
	
By	conflating	the	two	within	documents	and	communications	which	clearly	relate	to	contractors	and	
freelance	workers,	it	gives	the	false	impression	that	the	revenue	collected	relates	to	employers	that	
promoted	contractor	loan	structures.	That	is	not	the	case	because	most	of	those	latter	employers	no	
longer	exist	or	are	offshore.	
	
Ruth	Stanier’s	letter	of	March	6th	states:	

	
“Since	the	DR	Loan	Charge	was	announced,	HMRC	has	agreed	settlements	on	DR	schemes	with	
employers	and	individuals	worth	over	£1	billion.	So	far,	around	85%	of	tax	secured	has	come	from	
employers,	and	less	than	15%	from	individuals.”	

	
It	also	states:	
	

“The	majority	(75%)	of	the	yield	from	the	DR	Loan	Charge	measure	is	expected	to	come	from	
employers	rather	than	individuals.”	

	
We	have	seen	no	credible	evidence	to	substantiate	either	of	these	claims.		
	
The	APPG	has	been	sent	evidence	to	suggest	that,	in	actual	fact,	what	HMRC	is	referring	to	in	terms	of	
the	85%	figure	is	money	collected	as	a	result	of	follower	notices	issued	after	the	Supreme	Court	ruling	in	
the	Rangers	case,	which,	as	you	are	well	aware,	declared	that	the	payment	from	employers	into	the	
Employee	Benefit	Trusts	was	in	fact	taxable.	This	is	legally	entirely	distinct	from	loans	advanced	to	
contractors.			
	
We	believe	that	HMRC	may	be	deliberately	conflating	the	two	in	a	attempt	to	give	the	misleading	
impression	that	the	majority	of	money	collected	under	the	DR	has	(and	will)	come	from	employers	that	
promoted	contractor	loan	structures,	when	this	is	simply	not	the	case.	The	money	they	are	referring	to	
includes	(or	is	entirely)	money	that	is	not	related	to	contractor	loan	arrangements.	
	
The	APPG	has	seen	no	credible	evidence	that	large	client	companies	are	paying	liabilities	with	regard	to	
payroll	loan	arrangements,	as	opposed	to	payments	relating	to	the	Rangers	judgment	above.			
	
This	leads	us	to	draw	a	possible	inference	that	the	use	of	“employers”,	referred	to	by	HMRC	in	their	
communications,	gives	the	impression	that	they	are	referring	to	employers	that	promoted	contractor	
loan	structures	when	this	does	relate	to	owner-managed	businesses	that	implemented	EBT	
arrangements	for	their	own	company.		
	
Can	you	please	therefore	answer	the	following:	
	

14. What	proportion	of	the	85%	of	the	payments	already	paid,	that	HMRC	refers	to,	have	been:		
a. payments	from	employers	into	EBTs,	and;		
b. payroll	loans	to	contractors	and	freelance	workers?	
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15. How	do	you	define	‘employers’	and	do	you	include	small	limited	companies	and	Personal	

Service	Companies	run	by	contractors/freelance	workers?	

	
	
Conclusion	
	
We	trust	that	you	will	address	each	of	the	questions	above	with	pertinent	and	relevant	answers	and	will	
not	attempt	to	do	what	HMRC	and	the	Treasury	have	done	consistently	with	regards	to	the	Loan	Charge,	
which	is	to	regurgitate	the	same	arguments	in	response	to	all	challenges.	That	is	not	acceptable	and	
would	be	a	clear	refusal	to	answer	these	important	questions,	each	and	every	one	requiring	a	factual	
answer.		
	
We	remind	you	of	the	Civil	Service	Code	to	which	you	and	all	HMRC	officers	are	bound,	which	includes	
that	you	must	not	“deceive	or	knowingly	mislead	ministers,	Parliament	or	others”,	and	must	not	“ignore	
inconvenient	facts	or	relevant	considerations	when	providing	advice	or	making	decisions”.			
	
We	now	require	specific	and	factual	answers	to	these	questions	as	a	matter	of	urgency.	Please	also	
ensure	when	you	reply	to	this	letter,	you	reply	in	one	letter	to	only	this	letter	and	deal	with	all	other	
correspondence	separately.				
	
We	look	forward	to	hearing	from	you.			
	
Yours	sincerely,	
	

														 								 	
	
Sir	Ed	Davey	MP	 	 	 Ruth	Cadbury	MP	 	 Ross	Thomson	MP	
Chair	 	 	 	 	 Vice	Chair	 	 	 Vice	Chair	
	
On	behalf	of	the	Loan	Charge	APPG	
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Dear Sir Edward, 

Thank you for your letter of 2 April. I am very sorry for the delay in responding.  

HM Revenue and Customs (HMRC) and HM Treasury reject the accusation you make that 

they have made misleading statements related to the loan charge. Civil servants operate 

under the Civil Service Code and we have responded to queries from customers, 

parliamentarians and the media truthfully and welcome honest and professional scrutiny of 

what we do.  

HMRC’s role as the UK’s tax authority is to collect the tax that is due under the law as defined 

by Parliament. In doing so, HMRC aims to meet individual taxpayers’ needs, while maintaining 

fairness and trust in how we administer the system, and using public funding efficiently. 

I have responded to the six areas of concern identified in your letter.  

Action against promoters  

As confirmed previously, none of the convictions referred to in Ruth Stanier’s letter of 6 March 

2019 were for offences in connection with the promotion of disguised remuneration (DR) 

arrangements. 

To be clear, there are no criminal offences specific to the promotion of mass-marketed tax 

avoidance schemes, but HMRC may conduct a criminal investigation into an individual’s 

actions when, for example, reliance is placed on a false or altered document, or if the material 

facts are misrepresented.  

The purpose of including the statement was to fully articulate the range of activities HMRC 

undertakes to disrupt the promotion of tax avoidance schemes. It is important that the public 

are made aware of the range of powers available to HMRC, and that we are using them.  

HMRC is doubling the resources devoted to challenging promoters. This includes identifying, 

challenging and pursuing in court scheme promoters, as well as using communications to 

disrupt and deter promotion activity. 



 
 
 
 
At no point has HMRC or HM Treasury sought to give the impression that the 20 promoter 

convictions are in connection with DR schemes and Ruth Stanier’s letter and HMRC’s 

Freedom of Information Act response are consistent. 

Representation of the outcome of legal cases 

HMRC strongly refutes the suggestion it has misrepresented the outcome of RFC2012 v 

Advocate General (“Rangers”) or any other legal case.  

Rangers is the lead case in the context of DR. There, the Supreme Court held that 

contributions made by an employer into an offshore trust for the benefit of employees were 

subject to income tax and NICs at the point the payments were made into the trust. The 

amounts, which were already taxable income of the employee, were then loaned to the 

employee. The same principle has been applied in further cases involving hundreds of 

appeals. The scheme simply didn’t work to avoid tax. The ‘loans’ were the mechanism for 

delivering earnings to the players, the employees.  

This decision applies equally to the vast majority of DR schemes used by contractors before 

anti-avoidance legislation was put in place in 2011.  

It should also be noted that the Supreme Court held that the two further cases you refer to, 

Dextra Accessories Ltd v Macdonald (Inspector of Taxes) and Sempra Metals Ltd v HMRC, 

had been wrongly decided. 

A different DR scheme used by contractors was considered by the First Tier Tribunal (FTT) in 

Boyle v HMRC. This case is relevant and the Tribunal considered that the loans were not 

genuine and were taxable. 

Average liabilities 

For the period April 2016 to 31 December 2018, the median yield figure for individuals was 

around £13,000. During the same period the mean yield figure was £45,000. The median 

represents a more appropriate measure to use as the mean is distorted by a small number of 

very large settlements. HMRC has confirmed this position in responses to FOI requests.  

HMRC contractors 

HMRC has never knowingly participated in DR tax avoidance schemes, for example by 

remunerating contractors through loans or payments to trusts.  

HMRC is an engager of professional services and contingent labour.  As a contracting 

authority, the majority of HMRC’s contracts are via an agency and use the Crown Commercial 

Service’s framework contracts, or service contracts with contracted suppliers.  HMRC carries 

out diligently the checks required by both specific central government guidance and the law. 

Under our main contingent labour contracts, details of the individual contractor arrangements 

are maintained by the labour supplier rather than by HMRC. As the contractor details are 

maintained by the labour supplier it is possible that contractors could engage in tax avoidance 

without the participation, or knowledge, of their engager. 

Any HMRC contractor identified in the course of our compliance work as using a DR scheme 

would be investigated in the same way as any other contractor. 

Support for customers who need to pay the loan charge 

HMRC has a range of tools and trained teams available to support those who are unable to 

pay their tax debts in full but expects people who owe tax to pay that tax in line with what they 

can afford, including through realising assets or payment of instalments over a period of time. 

Payment plans are extremely flexible and are always based on an individual’s unique 

circumstances. We will ask someone to pay more than they can afford and we will not force 

anyone to sell their home in order to pay their loan charge debt. At present there are around 

750,000 Time to Pay arrangements in place and more than 90% of the arrangements that 

HMRC agrees with individuals are completed successfully.  



 
 
 
 
Where someone has no realistic prospect of paying tax due under the loan charge, HMRC will 

stop pursuit and leave any unpaid debt to be collected later if their circumstances improve, in 

line with current practice. HMRC will also exercise additional flexibility for individuals settling 

under the published terms who are in genuine hardship.  

HMRC only pursues bankruptcy as a last resort after we have considered alternative routes 

to recover, including arranging payment plans, the sale of assets to cover the debt, or securing 

a charge on an asset, such as a property.  Bankruptcy will only be used rarely, for example 

where users are either at risk of accruing further debt or where they actively avoid paying what 

they owe. Therefore, we expect a very small number of people to go insolvent as a result of 

HMRC action. Individuals may choose to enter insolvency themselves. This is a decision for 

them, based on their overall financial position, rather than one HMRC seeks for them. 

No estimate of the number of individual bankruptcies has been made, although the original 

impact assessment, and subsequent government report both acknowledge that there are 

likely to be some.   

Yield from employers 

Around 85% of settlement yield to date has come from employers in connection with EBT-

type arrangements. Our definition of employer for these statistics does not include personal 

service companies.  

As you are aware, the Financial Secretary to the Treasury has recently written to MPs to set 

out a number of clarifications around the loan charge and HMRC guidance on them will be 

published shortly.  

As I have said, we welcome scrutiny and challenge. However, I am concerned that the 

language and tone of some of your correspondence and public statements is creating anxiety 

which is dissuading people from contacting HMRC to discuss their affairs. Contacting HMRC 

is the best option for those affected, which is a position supported by the Low Incomes Tax 

Reform Group (LITRG). I would ask that you consider carefully the language used in any 

public statements in order to avoid unnecessarily increasing anxiety  for individuals, potentially 

in very difficult situations, who are affected by the loan charge. 

Please find attached with this letter a response to your correspondence dated 5 July 2019.  

 

Yours sincerely 
 

 
 
 
SIR JONATHAN THOMPSON 
CHIEF EXECUTIVE AND PERMANENT SECRETARY 
 



 
 
  

 
  18 July 2019 

 
Dear Colleague 
 
DISGUISED REMUNERATION LOAN CHARGE  
 
The Government is fully aware of concern about the impact of the disguised 
remuneration Loan Charge. This has been seen in Parliament in debates in both the 
Commons and the Lords, and in a report by the Lords Economic Affairs Committee, The 
Powers of HMRC: Treating Taxpayers Fairly, published in December 2018.  It has also 
been reflected during a process of consultation I have undertaken since taking office, 
which has included discussions with officials, professional bodies, independent experts, 
the Adjudicator, the official Opposition and colleagues across the House. 
 
I also met members of the Loan Charge All-Party Parliamentary Group, and their 
secretariat from the Loan Charge Action Group, to listen to their views; and I have 
considered the documents they have published to date. 
 
I am writing now to update you on new measures by HMRC designed to address some of 
the representations made during this consultation process.  
  
The Loan Charge 
 
The Loan Charge was announced at Budget 2016 and passed into legislation in Finance 
Act (No. 2) 2017.  It is designed to collect tax due on disguised remuneration tax 
avoidance schemes; more than 250 such schemes have been identified by HMRC. The 
Supreme Court found the most well-known scheme used by Rangers Football Club, and 
schemes similar to it, to be ineffective in law.  The Government and HMRC repeatedly 
encouraged those who had used disguised remuneration schemes to come forward by 5 
April 2019, when the Loan Charge came into force. 
 
Disguised remuneration tax avoidance 
 
In a typical disguised remuneration scheme, an offshore trust is used to channel income 
to individuals in the form of a loan, which gets bigger each time the individual is paid.  
 
Unlike normal loans, disguised remuneration loans are generally provided interest-free, 
without a schedule of repayments of the capital, and without any date for repayment.  
No assessment is made of the creditworthiness of the individual before the loan is made, 
and no security is sought against failure to repay.  Individuals are not pursued for failure 
to repay the loan, there is no expectation that the loan will ever be repaid, and in practice 
the loan is not repaid. Thus these are highly contrived arrangements. 
 



Typically, the individual is also paid a salary set below the level of the personal allowance, 
but still qualifying for the state pension.   
 
It is claimed that this arrangement results in little, or no, income tax and employee 
National Insurance contributions being due on the payments received. The de facto 
employing company does not pay full employer National Insurance contributions, and 
often claims a deduction in their accounts for the payments made.  
 
Since 2004 promoters have been required by law to provide a Disclosure of Tax 
Avoidance Scheme reference number to their clients. Some promoters even asked 
individuals to contribute to funds to fight the expected HMRC challenge to the schemes 
through litigation. 
 
Any of the features above could have indicated to someone that they were benefitting 
from tax avoidance. Many people recognised this and declined to enter into these 
schemes. 
 
The position of the Government and HMRC has always been that disguised remuneration 
schemes do not avoid tax due. Parliamentary statements on tax avoidance schemes go 
back to 2004, when the then Paymaster General made clear that the tax payable would 
be collected. HMRC have opened tens of thousands of enquires into users of these 
schemes, with the first cases being opened before 1999. 
 
HMRC are also committed to challenging tax avoidance promoters and have over 100 
under investigation. HMRC are doubling the resources devoted to this work. This includes 
identifying, challenging and pursuing in court scheme promoters, as well as using 
communications to disrupt and deter promotion activity. 
 
More than 99.8 per cent of taxpayers do not use disguised remuneration schemes. It is 
unfair that a very small minority are seeking to avoid paying tax here. 
 
Listening to stakeholders 
 
There has been a considerable amount of misinformation in relation to the Loan Charge, 
which has caused confusion and anxiety among those affected.  However, there are also 
some genuine concerns, which need to be addressed.   
 
Specifically, these include concerns that the policy may breach established norms of 
taxation by reopening tax years which have already been signed off and agreed with 
HMRC; and that there is a lack of flexibility for those in financial difficulty who want to 
settle. 
 
There have also been concerns that HMRC have been slow or inaccurate in providing 
calculations to people wishing to settle, and that the tone of letters could be seen as 
aggressive. HMRC acknowledge that the service provided has sometimes fallen short and 
they have moved resources to deal with the large numbers of people who have shown an 
interest in settling. 
 
More generally, there have been concerns about whether HMRC’s treatment of taxpayers 
who need additional support could be improved, and whether a proper overall balance 
between enforcement and fairness is being observed by HMRC.   
 
 
 



 
New Measures 
 
In response, the Government has now agreed with HMRC some important changes: 

1. HMRC will publish guidance to make specifically clear in relation to the Loan 
Charge that HMRC will not seek to tax the same income twice. 

2. HMRC will take a more collaborative approach to communications about the Loan 
Charge, drawing on advice from the Chartered Institute of Taxation and the 
Institute of Chartered Accountants of England and Wales, among others.  

3. HMRC will not apply the Loan Charge to a tax year where an enquiry was closed 
on the basis of fully disclosed information.  

4. HMRC will exercise additional flexibility for individuals settling under the published 
terms who are in genuine hardship. Where a person has no realistic prospect of 
paying tax due under the Loan Charge, HMRC will stop pursuit and leave any 
unpaid debt to be collected later only if their circumstances improve, in line with 
current practice. 

 
HMRC will set out further detail on items 3. and 4. in the coming weeks. 
 
Further support for MPs 
 
I am aware that the loan charge has been raised by many individual constituents and it is 
important that Members of Parliament have the information they need to understand 
and assist with any concerns.  
 
HMRC are keen to take a still more proactive role in briefing and assisting colleagues who 
may have concerns about the loan charge. HMRC officials are also happy to discuss with 
them and any affected constituents their specific cases, subject to proper confidentiality. 
 
If you have any questions about the Loan Charge, please do not hesitate to contact me. 
 
 
 
 
 
 
 

JESSE NORMAN MP 
  



 
 
The Rt Hon the Lord Forsyth of Drumlean 
House of Lords 
London 
SW1A 0PQ 

 
 

  
24 July 2019 

 
 
Dear Michael 
 
I greatly enjoyed the chance to give evidence at the hearing on Treating Taxpayers Fairly 
on 16 July 2019, and to hear first-hand the concerns of the committee about the loan 
charge. I am writing to you to set out more detail on some of the points we discussed. 
 
The role of employers and end clients 
 
At the hearing last week we discussed the role of employers in disguised remuneration 
arrangements, in particular those in the public sector. I thought it might be helpful if I 
clarified the parties involved in disguised remuneration avoidance schemes used by 
contractors.  
 
In a typical contractor arrangement, the promoter will set up a company offshore, which 
employs individual contractors, purely for the purposes of the scheme. This company is 
the employer.  
 
Individual contractors provide their services to end clients, perhaps through multiple 
parties, such as reputable agencies. The fees for their services pass through this chain to 
the offshore employer. The employer will then pay a small salary directly to the individual 
contractor and the rest in loans via a trust.  
 
The end client, which could be a public body, is often unaware that an avoidance scheme 
is being used. The end client does not directly benefit as they pay the same contract rate 
to an agency for an individual’s services regardless of whether an avoidance scheme is 
used further down the supply chain. Therefore, it is not always appropriate to pursue the 
end client for the tax due from someone using a disguised remuneration scheme. 
 
HM Revenue and Customs (HMRC) always pursue the employer first, where this is 
possible. However, where the employer is an offshore company set up for the purpose of 
the avoidance scheme, it is often impossible for HMRC to recover tax from it. 
 
Separately from schemes used by contractors, UK based trading companies also use 
disguised remuneration avoidance schemes to pay their employees without deducting 
tax. Again, HMRC will always pursue the employer first, and only consider recovering 
from the employee where recovery from the employer is not possible. 
 
 



Public sector procurement 
 
It was suggested that there should be restrictions in public sector procurement rules to 
prohibit the engagement of individuals who are using disguised remuneration avoidance 
schemes. As set out above, it is not always straightforward for the end client to know 
what arrangement the individual is using. However, this is an important point and I have 
asked officials to consider this point further along with the related idea that unequivocal 
guidance could be given.  
 
Closed enquiries 
 
As I said at the hearing, HMRC will set out more detail in the coming weeks on the 
announcements I made, and I have since written on these issues to colleagues. HMRC will 
not apply the Loan Charge to a tax year where an enquiry was closed on the basis of fully 
disclosed information.  It is right that the loan charge should not arise where an 
individual was directly told by HMRC that their affairs were correct, following full 
disclosure of their disguised remuneration arrangements. This will also apply to those 
who have already settled their use of disguised remuneration schemes with HMRC. 
 
Income distribution 
 
HMRC have advised me they will provide the committee with a breakdown of the 
incomes of those who have settled their use of disguised remuneration scheme in the 
coming weeks. 
 
Debt collection 
 
HMRC are not regulated by the Financial Conduct Authority (FCA) but consider the needs 
of, and provide appropriate support to, vulnerable customers including those with 
mental health issues, to the equivalent standards set by the FCA.  HMRC will provide the 
committee with more detail in the coming weeks.  
 
Engagement with taxpayers  
 
One instance was mentioned during the hearing where HMRC have allegedly fallen short 
of their normal high standards. As I said in the hearing, one instance is not necessarily 
indicative of a widespread approach. If the committee has any evidence of instances 
where it believes HMRC have not acted appropriately, I would be very happy to consider 
that. 
 
If you have any questions, please do not hesitate to contact me. 
 
 
 
 
 
 
 

JESSE NORMAN MP 
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Sir	Jonathan	Thompson	
Chief	Executive	and	Permanent	Secretary	
HM	Revenue	and	Customs	
100	Parliament	Street	
London	
SW1A	2BQ	 	 	 	 	 	 	 	 	 	 5th	July	2019	
	
Dear	Sir	Jonathan,	
	
Concerns	about	HMRC	conduct	towards	people	facing	the	Loan	Charge	and	HMRC’s	DR	Project		
	
We	are	writing	to	express	our	serious	concerns	about	the	reality	of	how	people	facing	the	Loan	Charge	are	
being	treated	by	HMRC,	and	also	about	the	‘DR	Project’	and	its	tone.		
	
Firstly,	in	terms	of	HMRC	conduct	towards	people	facing	the	Loan	Charge	and	the	reality	of	settlement	offers,	
the	APPG	has	been	sent	a	considerable	volume	of	evidence	on	this,	some	of	which	we	have	now	published.		
	
This	evidence	shows	that	the	reality	is	starkly	different	from	the	assurances	given	by	Ministers	as	to	the	way	
HMRC	will	treat	people.	At	our	most	recent	APPG	meeting	we	held	a	special	session	on	HMRC’s	conduct	over	
the	Loan	Charge.	We	were	alarmed	to	hear	tax	professionals	describe	HMRC	behaviour	as	including	“threats,	
delays,	aggressive	communication,	bullying	and	incompetence”.				
	
The	evidence	shows,	for	example,	that	‘settlement’	is	not	voluntary:	HMRC	uses	the	threat	of	the	Loan	Charge	
to	coerce	people	into	settling.	Taxpayers	are	charged	exorbitant	interest	rates	and	receive	no	beneficial	
terms.	The	evidence	demonstrates	the	aggressive	and	unreasonable	nature	of	HMRC’s	behaviour.	We	have	
been	given	examples	of	people	waiting	for	months	to	receive	replies	to	queries	from	HMRC,	and	then	being	
given	a	matter	of	days	to	settle	disputed	tax	or	be	threatened	with	the	Loan	Charge.			
	
Other	themes	from	the	evidence	include:	frequent	irregularities	with	calculations,	intimidating	treatment	of	
people	known	to	be	vulnerable	and	a	refusal	to	engage	in	discussions	over	client	positions.	The	tax	
professionals	giving	evidence	referred	to	clients	who	have	been	asked	to	voluntarily	settle	spurious	amounts	
of	tax	not	legally	owed.		It	was	reported	this	had	led	many	clients	to	be	in	a	constant	state	of	anxiety,	
depression	and	severe	worry,	with	no	ability	to	regain	certainty	over	their	tax	affairs.	Tax	experts	are	also	
experiencing	their	own	mental	health	problems	by	having	to	provide	24/7	counselling	to	distressed	clients.	
	
Far	from	offering	affordable	settlements,	we	have	seen	numerous	examples	of	utterly	unreasonable	demands	
and	suggested	monthly	payments.	There	are	cases	where,	despite	knowing	the	income	of	an	individual,	HMRC	
are	seeking	a	greater	monthly	payment	than	the	person’s	entire	monthly	income.	In	many	instances	it	is	clear	
that	agreeing	a	‘settlement’	with	HMRC	is	not	leading	to	a	fair	outcome	or	even	necessarily	a	cheaper	one	
than	the	Loan	Charge	itself.	There	is	no	evidence	we	have	seen	that	HMRC	are	being	sympathetic,	nor	that	
they	are	prepared	to	agree	to	reasonable	(and	lower)	total	repayments,	as	any	reputable	creditor	would	offer	
to	people	who	are	struggling	to	pay.	We	also	have	serious	concerns	at	the	way	HMRC	offers	what	amounts	to	
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financial	advice,	when	telling	people	that	they	should	take	out	loans	or	re-mortgage	properties	to	pay	off	the	
disputed	sums	HMRC	are	claiming	from	them.		
	
We	are	also	deeply	concerned	at	the	fact	that,	despite	public	assurances	from	HMRC	and	Ministers,	HMRC	are	
telling	people	they	may	have	to	sell	their	home.	In	cases	we	have	seen,	HMRC	are	threatening	people	with	
bankruptcy.		The	phrase	used	regularly	-	that	HMRC	“don’t	want	to	make	any	bankrupt”	-	is	disingenuous	and	
misleading.	The	reality,	as	we	have	seen	from	the	evidence,	is	that	HMRC	pass	people’s	disputed	tax	debts	to	
third	party	debt	collection	services,	who	then	aggressively	pursue	the	individuals.	These	third-party	services	
may	well	push	people	into	bankruptcy.		
	
In	many	cases,	people	have	stated	they	feel	victimised,	hounded	and	bullied	by	HMRC.		The	evidence	we	have	
seen	is	different	from	the	message	from	HMRC	and	the	Treasury.	This	is	deeply	troubling	and	unacceptable.			
	
Secondly,	on	the	DR	Project,	you	will	be	aware	that	there	is	concern	about	HMRC’s	use	of	behavioural	
psychology,	behavioural	insights	and	so-called	‘nudge’	techniques.	These	have	been	used	to	push	people	into	
settling	tax	demands	rather	than	exercise	their	rights	to	dispute	them.	With	HMRC	having	reported	itself	to	
the	Office	of	Police	Conduct	with	regards	to	one	suicide	of	someone	facing	the	Loan	Charge,	and	the	APPG	
having	seen	evidence	of	3	Loan	Charge-related	suicides	in	total,	there	is	concern	about	this	and	the	aggressive	
way	HMRC	pursues	people.	There	is	also	concern	about	the	phrase	‘Make	it	Real’,	the	image	of	a	threatening	
tiger	roaring,	and	the	phrase	‘Tiger’s	Roar’,	which	have	been	used	in	internal	HMRC	material.	This	includes	a	
photograph	of	a	banner	circulated	on	the	internet	and	social	media,	relating	to	the	DR	Project.		
	
This	issue	was	the	subject	of	a	recent	Freedom	of	Information	request,	FOI2019/00984.	The	partial	HMRC	
response	to	the	FOI	request	failed	to	give	adequate	answers	as	to	why	HMRC	is	using	these	phrases	and	this	
image.	We	therefore	wish	to	follow	this	up	by	asking	you	directly	the	following	questions.			
	
HMRC	was	asked,	“Why	was	a	tiger	chosen	to	be	the	symbol	of	this	project?”	The	response	from	HMRC	
avoided	answering	this	by	claiming	the	‘Tiger	Logo’	was	not	specific	to	the	DR	project	and	was	used	in	some	
internal	staff	communications	by	the	Counter-Avoidance	Directorate.	The	response	failed	to	say	why	HMRC	
use	a	tiger	logo	at	all.		Please	can	you	now	answer	this	question:		
	
1. Why	was	the	Tiger	chosen	and	what	is	the	message	given	by	its	use	and	to	whom?		

HMRC	was	asked,	“What	do	HMRC	mean	by	the	phrase	‘Make	it	Real’?	Please	explain	why	this	phrase	was	
adopted?”	The	response	from	HMRC	said	that	the	phrase	“does	not	require	further	explanation”,	thus	
refusing	to	answer	altogether.		
	
In	the	context	of	the	DR	project	therefore,	can	you	please	answer:	
	
2. What	is	meant	by	this	phraseology?	what	do	HMRC	mean	by	‘Make	it	Real’,	how	and	for	whom?	

HMRC	was	asked,	“Can	you	explain	the	role	of	behavioural	psychology/behavioural	insights	in	this	project?”	
No	adequate	answer	was	given	to	this	question.	It	was	merely	stated	that	the	use	of	psychology/behavioural	
insights	was	commonplace	in	Government,	ignoring	the	actual	question	which	was	about	the	role	of	
behavioural	psychology/behavioural	insights	in	the	DR	project.		
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3. Can	you	explain,	in	writing,	the	role	of	behavioural	psychology/behavioural	insights	in	the	DR	project.	

We	also	note	that	HMRC	refused	to	provide	internal	emails	about	the	DR	Project,	claiming	that	it	would	take	
too	long	to	compile,	even	though	a	search	of	‘DR	project’	on	the	HMRC	email	server	could	have	retrieved	this	
information	very	easily.			
	
Our	final	question	is	as	follows:	
	
4. In	the	light	of	the	anxiety	and	stress	faced	by	many	thousands	affected	by	the	Loan	Charge	and	the	fact	

that	there	have	been	linked	suicides	of	people	facing	this	legislation,	do	you	think	it	is	appropriate	to	have	
used	a	slogan	‘Make	it	Real’	and	an	image	of	a	snarling	tiger	and	the	phrase	‘Tiger’s	Roar’?				

We	hope	and	expect	you	will	now	fully	and	properly	answer	these	questions	and	deal	with	our	concerns	
about	the	use	of	aggressive	slogans	and	imagery	with	regard	to	the	pursuit	of	people,	including	vulnerable	
people.	This	is	especially	relevant	given	the	known	suicides	of	people	facing	the	Loan	Charge,	in	particular	
where,	in	the	evidence	we	have	seen,	the	pursuit	by	HMRC	was	a	direct	factor	in	at	least	one	case.		
	
Finally	we	are	surprised	you	have	not	replied	to	our	important	letter	about	HMRC	misinformation	of	April	2nd,	
over	two	months	ago.	This	is	an	unusually	long	time	to	formulate	a	response.	We	trust	you	will	respond	
properly	to	that	letter	soon,	as	well	as	(separately)	replying	to	this	one.					
	
Yours	sincerely,	
	

														 								 	
	
Sir	Ed	Davey	 	 	 	 Ruth	Cadbury	 	 	 Ross	Thomson	
Chair	 	 	 	 	 Vice	Chair	 	 	 Vice	Chair	
	
On	behalf	of	the	Loan	Charge	APPG	
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Dear Sir Edward, 

Thank you for your letter of 5 July.  

HMRC have already answered your points in our responses to a number of Freedom of 

Information Act requests. However, we are happy to set out the position publicly here.  

HM Revenue and Customs (HMRC) does not have, and has never had, a ‘Project Roar’. 

HMRC has a project to challenge and defeat attempts to avoid Income Tax and national 

insurance contributions using disguised remuneration (DR) schemes. This is called the DR 

project.  

“Tiger’s Roar” refers to an internal communication used to share the DR project’s work within 

HMRC’s Counter-Avoidance directorate. The “tiger” logo itself was not specific to DR and was 

used informally in various internal communications.  

Within the DR project, the term “Make it Real” was used informally to express the project’s 

aim to challenge and defeat this form of tax avoidance and resolve any open cases. It is a 

well-known term to describe when people want to make something happen. It does not require 

further explanation. 

Many government and other organisations use behavioural insights to communicate with 

citizens in a way that is clear and understandable so people know what they need to do and 

why. HMRC uses some of the principles established in behavioural science to provide clear, 

tailored communications.  

Suggesting that we use behavioural insights and nudges to drive up the stress and anxiety of 

those facing the loan charge is not true. Behavioural insights input into loan charge 

communications is minimal and communications have focussed on giving clear information, 

so that taxpayers are aware of their obligations and the choices they face.  This has been 

achieved by simplifying guidance and messaging. 

 



 
 
 
 
 

Please find attached with this letter a response to your correspondence dated 2 April 2019.  

Yours sincerely 
 

 
 
 
SIR JONATHAN THOMPSON 
CHIEF EXECUTIVE AND PERMANENT SECRETARY 
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Disguised remuneration (Part 7A of ITEPA 2003):
legislation tracker
by Practical Law Share Schemes & Incentives

Legislation Tracker | Maintained | United Kingdom

A practice note tracking the development of the disguised remuneration legislation in Part 7A (employment income provided
through third parties) of the Income Tax (Earnings and Pensions) Act 2003 and associated legislation and guidance, and bringing
together all the Practical Law Share Schemes & Incentives resources on Part 7A.

Part 7A: background
On 9 December 2010, HM Revenue & Customs (HMRC) published draft legislation to tackle certain arrangements
for providing benefits to employees using trusts (including employee benefit trusts (EBTs) and similar
arrangements), in a way which sought to avoid or defer liabilities to income tax and National Insurance contributions
(NICs). These arrangements were referred to by HMRC as disguised remuneration avoidance schemes. The main
legislation was introduced by Finance Act 2011 as Part 7A (Part 7A) of the Income Tax (Earnings and Pensions)
Act 2003 (ITEPA 2003).

Part 7A applies to "relevant steps" taken by a "relevant third person" on or after 6 April 2011. Anti-forestalling rules
applied to certain actions carried out between 9 December 2010 and 6 April 2011.

This note lists the important developments in relation to Part 7A, in reverse date order, with links to primary sources
and Practical Law updates.

Part 7A developments
Date
 

Development
 

Date in force
 

Source
 

Practical Law
update
 

16 July 2019
 

The Treasury
announces that HMRC
will not pursue the
2019 loan charge for
closed years for which
full disclosure was
made.
 

N/A
 

House of Lords
Economic Affairs
Committee:
parliamentlive.tv (16
July 2019).
 

Legal update,
HMRC will not
apply 2019 loan
charge to closed
years where full
disclosure was
made.
 

15 April 2019
 

HMRC updates
guidance to taxpayers.
 

N/A
 

HMRC, Disguised
remuneration: settling
your tax affairs.
 

N/A
 

6 April 2019
 

HMRC publishes
details of online
disguised

N/A
 

HMRC: Report
and account for
your disguised

N/A
 

http://uk.practicallaw.thomsonreuters.com/6-205-8072?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-507-1019?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-505-8819?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-505-8819?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
https://www.parliamentlive.tv/Event/Index/66c8a940-4d21-4266-9331-63ee985273d6 
https://www.parliamentlive.tv/Event/Index/66c8a940-4d21-4266-9331-63ee985273d6 
https://www.parliamentlive.tv/Event/Index/66c8a940-4d21-4266-9331-63ee985273d6 
https://www.parliamentlive.tv/Event/Index/66c8a940-4d21-4266-9331-63ee985273d6 
https://www.parliamentlive.tv/Event/Index/66c8a940-4d21-4266-9331-63ee985273d6 
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
https://www.gov.uk/guidance/disguised-remuneration-settling-your-tax-affairs 
https://www.gov.uk/guidance/disguised-remuneration-settling-your-tax-affairs 
https://www.gov.uk/guidance/disguised-remuneration-settling-your-tax-affairs 
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge 
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge 
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge 
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remuneration loans
reporting.
 

remuneration loan
charge.
 

2 April 2019
 

HMRC publishes
guidance on manually
calculating tax on 2019
loan charge.
 

N/A
 

HMRC, Calculate
deductions due on
the loan charge.
 

Legal update,
HMRC publishes
guidance
on manually
calculating tax
and NICs due
for disguised
remuneration loan
charge.
 

8 March 2019
 

HMRC publishes
Spotlight 49.
 

N/A
 

HMRC: Disguised
remuneration:
schemes claiming to
avoid the loan charge
(Spotlight 49).
 

Legal update,
Disguised
remuneration:
HMRC publishes
Spotlight 49 on
arrangements to
avoid the 2019 loan
charge.
 

14 February 2019
 

HMRC publishes
Spotlight 48 and
updates policy paper.
 

N/A
 

HMRC: Disguised
remuneration:
contractor loans
settlements and
obtaining a deed of
release (Spotlight 48).
 

HMRC: HMRC issue
briefing: disguised
remuneration charge
on loans.
 

Legal update,
Disguised
remuneration:
HMRC publishes
Spotlight and policy
paper.
 

1 and 4 February
2019
 

HMRC updates
settlement opportunity
payment terms.
 

N/A
 

HMRC: Disguised
remuneration: settling
your tax affairs.
 

Legal update,
Settling disguised
remuneration
loan tax liabilities:
HMRC extends
payment period.
 

30 July 2018
 

HMRC publishes
Spotlight 44.
 

N/A
 

HMRC: Disguised
remuneration:
schemes affected
by the loan charge
(Spotlight 44).
 

Legal update,
HMRC publishes
spotlight 44
on disguised
remuneration loan
charge.
 

18 July 2018
 

Five year payment
period for settlement
opportunity
announced.
 

N/A
 

HMRC: Disguised
remuneration: settling
your tax affairs.
 

Legal update,
Disguised
remuneration:
HMRC offers five-
year payment
period.
 

https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge 
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge 
https://www.gov.uk/guidance/manually-calculate-deductions-due-on-the-loan-charge 
https://www.gov.uk/guidance/manually-calculate-deductions-due-on-the-loan-charge 
https://www.gov.uk/guidance/manually-calculate-deductions-due-on-the-loan-charge 
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1 June 2018
 

Settlement opportunity
amended to remove
registration deadline of
31 May 2018.
 

N/A
 

HMRC: Disguised
remuneration: settling
your tax affairs.
 

Legal update,
Disguised
remuneration:
HMRC revises
settlement terms.
 

15 March 2018
 

Royal Assent to
Finance Act 2018.
 

6 April
2018 (close
companies
gateway).
 

Varies for other
provisions.
 

Parliamentlive.tv: 15
March 2018 (11.06
am).
 

Legal update,
Finance Bill 2018:
Royal Assent.
 

27 February 2018
 

NICs regulations made
in relation to 2019 loan
charge.
 

6 April 2019.
 

Social Security
(Contributions)
(Amendment No. 2)
Regulations 2018 (SI
2018/257).
 

Legal update,
New NICs
regulations made
on termination
payments and 5
April 2019 loans.
 

27 February 2018
 

GAAR panel opinion
on scheme to avoid
Part 7A.
 

N/A
 

GAAR panel opinion
of 26 January
2018 (published 27
February 2018).
 

Legal update,
GAAR panel finds
scheme designed
to avoid Part 7A
ITEPA 2003 not
reasonable course
of action.
 

9 January 2018
 

Approval of Part
7A amendments
contained in Finance
Bill 2018 in committee
stage.
 

N/A
 

Finance (No. 2) Bill
2018, parliament.uk,
11 January 2018
 

 

1 December 2017
 

Publication of Finance
Bill 2018.
 

6 April
2018 (close
companies
gateway).
 

Varies for other
provisions.
 

Parliament: Finance
(No.2) Bill 2017-19.
 

HM Treasury and
HMRC: Finance Bill
2017-18 explanatory
notes.
 

GOV.UK: Finance Bill
2017-18 legislates for
Autumn Budget tax
changes.
 

HMRC, Guidance,
Tackling disguised
remuneration.
 

Legal update,
Finance Bill 2018
as published:
share schemes
and incentives
measures.
 

22 November 2017
 

Publication of
redirection of
earnings clause and
confirmation that PAYE
rules will be amended

22 November
2017 (redirection
clause).
 

HMRC: Overview of
Tax Legislation and
Rates, paragraph
1.14, HM Treasury:
Autumn Budget 2017,

Legal update,
Autumn 2017
Budget: key
share schemes
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to allow recovery of
2019 loan charge
where employer is
outside scope of
PAYE.
 

Royal Assent
to Finance Bill
2018 (PAYE
amendment).
 

paragraph 3.71 and
HMRC: Disguised
remuneration: further
update, 22 November
2017.
 

and incentives
announcements.
 

16 November 2017
 

Royal Assent to
Finance (No. 2) Act
2017.
 

Varies.
 

Parliament: Finance
Bill 2017-19, House
of Lords Hansard
(15 November 2017)
and Parliamentlive.tv:
16 November 2017
(11.18am)
 

Legal update,
Finance (No. 2) Bill
2017 as published:
share schemes
and incentives
measures.
 

7 November 2017
 

Publication of
new disguised
remuneration
settlement opportunity.
 

N/A
 

HMRC: Tax
avoidance: disguised
remuneration.
 

Legal update,
Disguised
remuneration:
HMRC publishes
new settlement
terms.
 

13 September 2017
 

Publication of draft
clauses for Finance Bill
2018.
 

6 April 2018.
 

Draft legislation:
tackling disguised
remuneration -
avoidance schemes.
 

Legal update,
Draft Finance Bill
2018 legislation:
share schemes
and incentives
measures.
 

8 September 2017
 

Publication of Finance
(No. 2) Bill 2017.
 

Varies.
 

Parliament: Finance
Bill 2017-19.
 

Legal update,
Finance (No. 2) Bill
2017 as published:
share schemes
and incentives
measures.
 

20 July 2017
 

Tabling of Finance
(No.2) Bill 2017
resolutions including
repeal of section
544XA(2)(a) and (b),
ITEPA 2003.
 

21 July 2017.
 

House of Commons
Order Paper No.18.
 

Legal update,
Finance (No.2) Bill
2017 resolutions
tabled and
disguised
remuneration rules
amended.
 

13 July 2017
 

Publication of draft
clauses for Finance
(No. 2) Bill 2017.
 

N/A
 

Employment income
provided through
third parties - updated
legislation.
 

Legal update,
Finance (No. 2)
Bill 2017: Part
7A (disguised
remuneration)
charge on loans
outstanding on 5
April 2019.
 

27 April 2017
 

Royal Assent of
Finance Act 2017.
 

N/A
 

Parliament: Finance
(No, 2) Bill 2016-17.
 

Legal update,
Finance Bill 2017:
remaining Lords
stages and Royal
Assent.
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25 April 2017
 

Provisions dropped
from Finance Bill 2017
in advance of the
June general election.
Dropped provisions
relating to Part 7A
include:
 

• 2019 loan
charge.

• Restriction
of relief for
contributions
to certain
arrangements.

• Equivalent of Part
7A for trading
income.

N/A
 

Parliament: Finance
(No. 2) Bill 2016-17:
Committee of the
whole House:
amendments as at 25
April 2017.
 

Legal update,
Finance Bill
2017: certain
share schemes
and incentives
measures dropped
 

20 March 2017
 

First version of
Finance Bill 2017 and
explanatory notes
published, including
amendments to Part
7A.
 

HMRC publishes
technical update with
background to Part 7A
amendments.
 

HMRC publishes
draft guidance  to
be included in the
Employment Income
Manual.
 

N/A
 

Parliament; Finance
(No. 2) Bill 2017-17
 

HMRC: Tackling
disguised
remuneration
technical update (20
March 2017)
 

HMRC: Tackling
disguised
remuneration: draft
guidance for changes
to Part 7A (20 March
2017)
 

Legal update,
Finance Bill 2017
as published:
share schemes
and incentives
measures
 

Legal update,
Finance Bill 2017:
Part 7A (disguised
remuneration)
HMRC draft
guidance on new
provisions
 

Legal update,
Finance Bill 2017:
Part 7A (disguised
remuneration)
charge on loans
outstanding on 5
April 2019
 

17 March 2017
 

HMRC publishes
spotlight 37.
 

N/A
 

HMRC: Disguised
remuneration: job
board avoidance
scheme (Spotlight 37)
 

Share Schemes &
Incentives weekly
news round-up to
21 March 2017:
HMRC issues
new spotlight
on contractor
disguised
remuneration
scheme
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8 March 2017
 

Spring 2017 Budget:
close companies
gateway postponed
until 6 April 2018;
restrictions on
deductibility of
contributions and
2019 outstanding
loan charge will be
introduced as planned
 

N/A
 

HMRC: Spring 2017
Budget: tax-related
documents
 

Legal update,
Spring 2017
Budget: key
share schemes
and incentives
announcements:
Disguised
remuneration
 

14 February 2017
 

HMRC publishes
spotlight 35 and 36
 

N/A
 

HMRC: Tax
avoidance schemes
currently in the
spotlight
 

Legal updates,
HMRC publishes
spotlight 35 on
using annuities
to avoid income
tax and NICs
and HMRC
issues spotlight
36 on schemes
intended to avoid
new disguised
remuneration loan
charge
 

5 December 2016
 

Amendments to Part
7A included in draft
Finance Bill 2017
clauses, including
new close companies'
gateway and charge
on loans outstanding in
2019.
 

Close
companies'
gateway rules in
force on 6 April
2017.
 

Draft provisions for
Finance Bill 2017,
clauses 32 – 35 and
Schedule 10
 

Legal update,
Finance Bill 2017
draft legislation:
disguised
remuneration
(close companies,
loans and other
draft changes to
Part 7A)
 

17 October 2016
 

Guidance on DOTAS
hallmarks, including
employment income
hallmark, published
 

N/A
 

HMRC: Disclosure
of tax avoidance
schemes: guidance
 

Legal update,
DOTAS guidance
updated to reflect
new and amended
hallmarks: Hallmark
8: employment
income
 

15 September 2016
 

Royal Assent of
Finance Act 2016.
 

N/A
 

Parliament: Finance
(No, 2) Bill 2016-17
 

Legal update,
Finance Bill 2016
receives Royal
Assent
 

31 August 2016
 

Guidance on settling
EBT liabilities with
HMRC after closure of
EBTSO
 

N/A
 

HMRC: Employee
Benefit Trust
settlements after 31
July 2015
 

Legal update,
Employee benefit
trust settlements:
HMRC terms
for agreements
following
withdrawal of
EBT settlement
opportunity
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10 August 2016
 

HMRC issues
technical consultation
on amendments to
Part 7A.
 

Certain
proposals to
be included in
Finance Bill
2017.
 

HMRC: Tackling
disguised
remuneration:
Technical consultation
documents
 

Legal update,
Disguised
remuneration:
HMRC issues
technical
consultation
document
 

20 July 2016
 

Amendment to
Finance Bill 2016
extending deadline
for EBT settlements
under paragraph 59,
Schedule 2, Finance
Act 2011.
 

N/A
 

HMRC: Spotlight
31: change of date
for withdrawal of
transitional relief on
investment growth
 

Legal update,
Finance Bill 2016:
amendment to EBT
settlement relief
 

24 March 2016
 

Finance Bill 2016
published, including
amendments to Part
7A.
 

N/A
 

Finance (No. 2) Bill
2016
 

Legal update,
Finance Bill
2016: employee
share schemes
provisions:
Disguised
remuneration:
amendments to
Part 7A of ITEPA
2003
 

17 March 2016
 

2016 Budget includes
amendments to Part
7A.
 

N/A
 

HMRC: Tackling
disguised
remuneration
and HMRC:
Tackling disguised
remuneration
avoidance schemes:
technical note
 

Legal update,
2016 Budget: key
share schemes
announcements:
Disguised
remuneration
 

30 January 2015
 

Guidance on disguised
remuneration and the
GAAR published.
 

N/A
 

HMRC: Revised
GAAR guidance
 

Legal update,
Disguised
remuneration:
GAAR implications
 

4 November 2014
 

National Insurance
manual updated for
Part 7A.
 

N/A
 

 Legal update,
HMRC publishes
new guidance
on avoidance
arrangements
and disguised
remuneration in
National Insurance
Manual
 

9 October 2013
 

Regulations to
introduce new
employment income
hallmark to DOTAS
regime.

4 November
2013.
 

The Tax Avoidance
Schemes (Prescribed
Descriptions of
Arrangements)

Legal update,
Regulations
amending DOTAS
hallmarks made
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 (Amendment)
Regulations 2013
 

16 August 2013
 

Updated HMRC
guidance on Part 7A
and residence issues.
 

N/A
 

HMRC: Recent
updates to
Employment Income
Manual (16 August
2013) (archived copy)
 

Legal update,
Part 7A ITEPA
2003 (disguised
remuneration):
updated guidance
on residence
issues
 

5 September 2012
 

FAQs on EBT
settlement opportunity.
 

N/A
 

HMRC: Employee
Benefit Trust
settlement update
(archived copy)
 

Legal update,
Employee
benefit trust
(EBT) settlement
opportunity: HMRC
FAQs published
 

2 May 2012
 

HMRC Employment
Income Manual,
updated for Part 7A,
"blind" hedging and
other issues.
 

N/A
 

HMRC: Recent
changes to
Employment Income
Manual (2 May 2012)
(archived copy)
 

Legal update,
Disguised
remuneration: new
HMRC guidance on
EBTs hedging with
options, termination
payments by EBTs
and appointments
of shares by family
trusts
 

5 January 2012
 

FAQs on application
of NICs liabilities to
amounts taxable under
Part 7A.
 

N/A
 

HMRC: National
Insurance
contributions
on disguised
remuneration:
Frequently Asked
Questions: December
2011
 

Legal update,
Disguised
remuneration NICs:
FAQs published
 

11 November 2011
 

Regulations to amend
the Social Security
(Contributions)
Regulations 2001.
 

6 December
2011.
 

The Social Security
(Contributions)
(Amendment No. 5)
Regulations 2011.
 

Legal update,
Disguised
remuneration NICs
regulations laid
before parliament.
 

28 & 31 October
2011
 

Finalised guidance on
Part 7A in Employment
Income Manual.
 

N/A
 

HMRC: Employment
income provided
through third parties:
technical guidance
(archived copy)
 

Legal update,
Guidance
on disguised
remuneration
published in HMRC
Employment
Income Manual:
share schemes
aspects
 

26 August 2011
 

Draft regulations to
align class 1 NICs
liabilities with the PAYE

N/A
 

HMRC: Disguised
remuneration - draft
National Insurance

Legal update,
Draft disguised

http://www.legislation.gov.uk/uksi/2013/2595/contents/made
http://www.legislation.gov.uk/uksi/2013/2595/contents/made
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate160813.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate160813.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate160813.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate160813.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate160813.htm
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-538-2706?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/ebt-news0812.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/ebt-news0812.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/ebt-news0812.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/ebt-news0812.htm
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-521-2543?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate020512.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate020512.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate020512.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate020512.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/manuals/eimanual/updates/eimupdate020512.htm
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-519-2803?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-517-1367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-517-1345?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-517-1345?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-517-1345?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-517-1345?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-508-1156?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-508-1156?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-508-1156?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-513-6401?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-513-6401?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-513-6401?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-513-6401?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-512-5489?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-512-5489?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-512-5489?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-512-5489?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-512-5489?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/emp-income-third-parties.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/emp-income-third-parties.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/emp-income-third-parties.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/emp-income-third-parties.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/news/emp-income-third-parties.htm
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/5-510-2109?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/budget-updates/march2011/disguised-remuneration-regs.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/budget-updates/march2011/disguised-remuneration-regs.htm
http://webarchive.nationalarchives.gov.uk/20131223161012/http://www.hmrc.gov.uk/budget-updates/march2011/disguised-remuneration-regs.htm
http://uk.practicallaw.thomsonreuters.com/1-508-0010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/1-508-0010?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)


Disguised remuneration (Part 7A of ITEPA 2003):..., Practical Law UK...

© 2019 Thomson Reuters. All rights reserved. 9

treatment of Part 7A
tax charges.
 

contributions
regulations (archived
copy)
 

remuneration NICs
regulations
 

18 August 2011
 

Draft guidance on Part
7A.
 

N/A
 

HMRC: Finance
Act 2011: Disguised
remuneration
legislation draft
guidance (archived
copy)
 

Legal update,
HMRC's Part
7A (disguised
remuneration) draft
EIM guidance: key
points for share
schemes advisers
 

19 July 2011
 

Royal Assent of
Finance Act 2011.
 

Applies to
relevant steps
taken on or
after 6 April
2011 (subject to
anti-forestalling
rules).
 

Finance Act 2011
 

Parliament UK: Bills
before Parliament
 

Legal update,
Finance Bill 2011
receives Royal
Assent
 

18 July 2011
 

House of Lords
remaining stages.
 

N/A
 

Lords Hansard:
Finance (No. 3) Bill
Second Reading and
Remaining Stages
 

Legal update,
Finance Bill 2011:
Lords stages
complete
 

8 July 2011
 

Publication of Finance
Bill 2011.
 

No further
amendments were
made to Part 7A.
 

N/A
 

Finance (No.3) Bill
2010-11 (as amended
on report in the
House of Commons)
 

 

5 July 2011
 

Revised FAQs
published.
 

N/A
 

HMRC: Disguised
Remuneration
Legislation Frequently
Asked Questions (5
July 2011)
 

Legal update, Part
7A of ITEPA 2003:
New HMRC FAQs
published
 

17 June 2011
 

House of Lords
Economic Affairs
Committee report
on Finance Bill 2011
(including comments
on draft Part 7A).
 

N/A
 

House of Lords
Economic Affairs
Committee Report on
Finance Bill 2011
 

 

13 June 2011
 

Second version of
Finance Bill 2011
published following
end of committee
stage.
 

N/A
 

Finance (No.3) Bill
2010-11 (as amended
in Committee and
Public Bill Committee)
 

Finance (No.3)
Bill 2011: version
showing changes
made in Committee
of Whole House and
Public Bill Committee
 

Legal update,
Second version of
Finance Bill 2011
published
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Around 7 June
2011
 

Web publication of
transcript of HMRC
evidence to House
of Lords committee
inquiry into Finance
Bill 2011, including
comments by Dave
Hartnett on the drafting
rationale of Part 7A
and rest of Schedule 2.
 

N/A
 

Unrevised transcript
of evidence taken
before the select
committee on
economic affairs sub-
committee inquiry on
Finance Bill 2011,
session of 23 May
2011, House of Lords
 

 

18 May 2011
 

HMRC response to
Practical Law query
about amendments to
restrictions on early
vesting in deferred
remuneration, share
option and share plan
earmarking exclusions.
 

N/A
 

N/A
 

Legal update,
Part 7A (disguised
remuneration):
HMRC clarification
of amendments to
provisions limiting
early vesting of
awards
 

18 May 2011
 

HMRC response
to Practical Law
query about scope of
exclusion for grant of
an option.
 

N/A
 

N/A
 

Legal update,
Part 7A (disguised
remuneration):
HMRC clarification
of scope of
exclusion for direct
grants of options
 

12 May 2011
 

Publication of further
proposed government
amendments to Part
7A
 

N/A
 

House of Commons:
Notices of
amendments given
on 12 May 2011
and Explanatory
notes to government
amendments to
Finance Bill 2011:
amendments 102,
103, 105 and 106
(archived version)
 

Legal update,
Finance Bill
2011: Public Bill
Committee debates
and proposed
government
amendments (12
May 2011)
 

20 April 2011
 

HMRC launches
settlement opportunity
for pre-6 April
2011 disguised
remuneration.
 

N/A
 

HM Revenue
& Customs:
Employee Benefit
trusts, settlement
opportunity
 

Legal update,
HMRC offers to
settle disputes
over disguised
remuneration for
tax years before
2011-12
 

4 April 2011
 

Revised FAQs
published.
 

N/A
 

HMRC: Disguised
Remuneration
Legislation Frequently
Asked Questions (31
March 2011)
 

Legal update,
HMRC publishes
revised FAQs on
draft Part 7A ITEPA
2003
 

31 March 2011
 

Revised draft of
Part 7A published in
Finance Bill 2011.

N/A
 

Clause 26 and
Schedule 2,

Legal update, EBTs
beware: new Part
7A exclusions for
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 Finance Bill 2011 as
introduced
 

Notes on Clause
26 and Schedule 2,
starting at page 43,
Finance Bill 2011:
explanatory notes
 

share plans are
restrictive and
complex
 

24 March 2011
 

2011 Budget statement
on Part 7A.
 

N/A
 

para 2.21: Disguised
remuneration, page
16, 2011 Budget -
HMRC Overview
of Tax Legislation
and Rates (archived
version)
 

Tax Information
and Impact
Note: Disguised
Remuneration
(archived version)
 

Legal update,
2011 Budget:
HMRC confirms
Part 7A (disguised
remuneration) draft
legislation to be
amended
 

21 February 2011
 

FAQs on Part 7A
published.
 

N/A
 

HMRC FAQs on
draft legislation
on disguised
remuneration (21
February 2011)
 

Legal update,
HMRC publishes
FAQs on draft
anti-avoidance
legislation
on disguised
remuneration
 

9 December 2010
 

First draft of Part
7A published for
consultation.
 

Anti-forestalling
for certain
actions taken
on or after 9
December 2010.
 

Draft legislation
on disguised
remuneration (9
December 2010)
 

HM Treasury: written
ministerial statement
on disguised
remuneration
(archived version)
 

Legal update, Draft
anti-avoidance
provisions to
tax disguised
remuneration
(including EBT
benefits and
EFRBS)
 

END OF DOCUMENT
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Introduction
Loan schemes, otherwise known as ‘disguised remuneration’ schemes, are contrived tax avoidance 
arrangements that seek to avoid Income Tax and National Insurance.

People who use these schemes signed up to have their salary paid as a loan, which is often routed offshore. 
The loans are provided on terms that mean they are not repaid in practice, so are no different to normal income.

Most people would be able to see from their payslips that the money they receive isn’t being taxed. As the 
House of Lords report published on 4 December 2018 noted, many scheme users who provided evidence to 
the committee were aware of the loans and had no intention of repaying them.

In 2011 the Government introduced legislation that closed down many of the more than 250 schemes in 
operation. A number of promoters actively sought to get round the legislation by changing elements of their 
schemes. And while HMRC offered a number of opportunities for scheme users to settle, fewer than 2,500  
did so.

That is why legislation was announced in the 2016 Budget to put the matter beyond doubt once and for all.

People who have used loan schemes have a choice. They can either:

• repay their outstanding loan in full

• agree settlement terms with HMRC – we can explore flexible payment options, potentially over a number  
of years

• or pay the loan charge as part of their 2018-19 tax liability through their Self Assessment return. Payment 
will be due by 31 January 2020 – again, if needed we can explore flexible payment options potentially over 
a number of years.

If scheme users choose not to repay the outstanding loan, or agree a settlement, they will be liable for the 
loan charge when it comes into force on 5 April 2019. Most scheme users will end up paying more than if they 
had agreed a settlement, as the outstanding loans are taxed in a single year and therefore risk being taxed at a 
higher rate. This is why it’s firmly in their best interests to come forward and settle now.

HMRC is offering simplified payment arrangements for anyone who wishes to settle before 5 April and who  
is no longer involved in tax avoidance, so please get in touch.

People whose current taxable income is less than £50,000 can automatically spread their payments over  
5 years, and 7 years if their income is less than £30,000. They can do that without the need to provide detailed 
supporting information about their income and assets.

Those with an income of £50,000 or more, or who need to pay over a longer period, can also ask for extended 
payment periods, but will need to provide supporting information. There are no time limits on how long 
payments can potentially be spread, and each case is considered on individual circumstances.

HMRC’s message to anyone affected by the loan charge is to, please, come and talk to us 
on 03000 534 226.
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How	typical	tax	avoidance		
loan	schemes	operate

An individual 
wants to avoid 
paying tax on 
their earnings

Earnings

They use a 
scheme that sends 

most of their 
earnings to 

an offshore trust   

The trust pays 
the individual in 
loans which are 

designed to never 
be repaid 

Loan

They don’t 
pay tax on the 

loan

HMRC has never 
approved tax 
avoidance schemes
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50,000 users are estimated 
to be affected by the  
loan charge.

Sectors
•	 65% work in business 

services: IT	consultants,	
financial	advisers,	and	
management	consultants.

•	 Around 3% work in 
medical services and 
teaching.

Scheme use
•	 Around half of 

outstanding loans	were	
made	in	the	last	7	years.

Avoidance
•	 Tax avoidance takes 

money away from	schools,	
hospitals	and	social	care.	

•	 The loan charge rightly	
tackles	avoidance	and	
ensures	people	pay	their	
fair	share.

Settling

Time
People	who	settle	can	pay	
in	instalments	over	a	number	
of	years.

Flexible
There	are	a	range	of	flexible	
options,	tailored	to	individual	
circumstances,	for	those	who	may	
have	difficulty	paying.

Simple
We’ve	made	it	easier	for	anybody	
who	currently	earns	less	than	
£50,000	to	settle.

75% of individuals have 
settled for less than  
this amount.

have used a scheme  
for two years or more.

£40,000 70%



HMRC The loan charge briefing pack6 

Case study 1

Patricia:

48 year-old management 
consultant from Essex

TotaI
income: £77,518

in 2014-15 and 2015-16

Income
declared: £26,032  

in 2014-15 and 2015-16

Income 
not taxed: £51,486

in 2014-15 and 2015-16

Scheme used
Patricia	used	a	contractor	
loan	scheme	for	2	years.		
The	loans	were	received	
through	a	company	based	
in	Hong	Kong.	The	scheme	
wasn’t	declared	under	DOTAS.

Total tax avoided: 

£10,883 
over 2 years. This was made up of Income Tax  
of £10,354 tax and interest of £529.

Settlement:
Patricia settled her tax affairs in full.

 

£

Loan 
Scheme

£

Patricia didn’t declare this income on her 
tax returns.

Case	studies
These are examples of typical loan scheme users taken from HMRC’s records. Only the names and addresses 
have been changed. We have deliberately chosen a range of different types of arrangement and income.
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Case study 2

Gurpreet:
54 year-old IT consultant  
from Bristol

TotaI
income: £371,600

in 2009-10 and 2010-11

Income
declared: £25,700

in 2009-10 and 2010-11

Income 
not taxed: £345,900

in 2009-10 and 2010-11

Scheme used
The	scheme	Gurpreet	used	promised	
take	home	pay	of	up	to	90%.	The	
loan	agreement	he	signed	when	
he	entered	into	the	arrangements	
meant	he	became	an	employee	of	
a	partnership	resident	in	the	Isle	
of	Man.	He	received	a	monthly	
payslip	showing	a	lower	amount	of	
employment	income	subject	to	tax	
and	National	Insurance	as	well	as	a	
loan	amount	from	which	no	tax	or	
duties	were	deducted.

In	2009-10,	Gurpreet	received	
average	monthly	salary	of	£1,200	
and	an	average	monthly	loan	
amount	of £12,800.	In	2010-11,	
Gurpreet’s	average	monthly	salary	
was	£960	whilst	the	average	
monthly	loan	amount	was	£15,900.	
He	didn’t	declare	or	pay	tax	on		
the	income.

Total tax avoided: 

£136,500 
Gurpreet used a DOTAS disclosed  
employment scheme for both years but he didn’t 
declare his loan amounts on his tax returns.

Settlement:
Reached by contract settlement in March 2018. 
Gurpreet settled for

£154,000 
which included £17,500 of interest.

Gurpreet had already paid Accelerated Payment Notices 
in 2015 so the remaining amount to pay was £78,000. 
This amount was paid in full by cheque in April 2018.

 

£

Loan 
Scheme

£
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Case study 3

Beth: 
34 year-old social worker 
from Manchester

TotaI
income:  £36,000

in 2016-17 and 2017-18

Income
declared: £11,000

in 2016-17 and 2017-18

Income 
not taxed: £25,000

in 2016-17 and 2017-18

Scheme used
Beth	was	introduced	to	a	
tax	avoidance	scheme	by	
her	recruitment	agency.	The	
scheme	promised	her	higher	
take	home	pay	and	her	
employment	contract	didn’t	
mention	loans.	She	received		
a	payslip	by	email	that	
showed	she	earned	average	
gross	monthly	salary	of	£790.	
On	the	same	day	she	received	
a	separate	loan	amount	
for	the	rest	of	her	income,	
averaging	£2,100	per	month.	
Beth	didn’t	declare	or	pay		
tax	on	income.

Total tax avoided: 

£5,300 
Beth used an employment-based scheme  
for two tax years. She didn’t declare her loan amounts  
on her 2016-17 return and hadn’t yet submitted her  
2017-18 return when HMRC challenged the arrangements.

Settlement:
Beth was still in time to submit her 2017-18 return, she 
entered £19,000 of loans as employment income for the 
year and was taxed accordingly. The remaining £6,000 of 
loans were settled by way of contract settlement. Tax, 
student loan payment and interest due on this totalled

£1,500
A flexible payment plan was put in place for Beth. An initial 
lump sum of £500 is required by 05 April 2019, followed by 
equal monthly instalments of £55 for 18 months.

 

£

Loan 
Scheme

£
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Key	dates

5 April 2019

Deadline for contacting HMRC and supplying necessary information, as set out in the settlement terms.

15 April 2019

If you were in an employment scheme. Tell the employer you had the loan arrangements with and what 
your outstanding balance is. This will depend on whether they still exist and are resident in the UK.

19 April 2019

Employers who used loan schemes should calculate the PAYE liability on the loan charge income and 
make a payment (by post) or by 22 April (online).

20 April 2019

Employers who used loan schemes to report their outstanding loan balance amount to HMRC through 
Real Time Information.

30 September

All scheme users submit information to HMRC setting out their loan balance, as set out in the settlement 
terms.

31 January 2020

Scheme users who haven’t settled will need to complete a Self Assessment and pay the loan charge. 
Anyone who has difficulty paying what they owe should contact us to discuss time to pay arrangements.

Further information on the loan charge reporting requirements can be found on GOV.UK

https://www.gov.uk/government/publications/disguised-remuneration-detailed-settlement-terms/disguised-remuneration-detailed-settlement-terms
https://www.gov.uk/government/publications/disguised-remuneration-detailed-settlement-terms/disguised-remuneration-detailed-settlement-terms
http://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge
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Supporting	people	affected		
by	the	loan	charge

What	should	scheme	users	do?
HMRC wants to help people settle their loan scheme use. Over the last year we’ve written to more than 
40,000 individuals and businesses who have used loan schemes.

Anybody who believes they’re affected should get in touch with us before 5 April 2019, even if they think they 
have no realistic way of paying what they owe. You’ll need to send us some information, so please don’t leave 
it until the last minute.

You can contact us through the dedicated HMRC helpline on 03000 534 226, email cl.resolution@hmrc.gsi.gov.uk 
or speak to your usual HMRC contact.

What	payment	plans	can	HMRC	offer?
Anyone who is worried about being able to pay what they owe should get in touch with HMRC as soon as 
possible. HMRC has a number of ways to help those who are genuinely unable to make a full payment of tax 
on time, for example, by arranging payments by instalments. HMRC carefully considers a customer’s ability to 
pay on a case by case basis and decisions are based on each individual’s personal circumstances. There is no 
maximum limit on how long a customer can be given to pay what they owe.

HMRC is offering simplified payment arrangements for customers who get in contact before 5 April 2019 and 
who are no longer involved in tax avoidance.

If your current taxable income is less than £50,000 you’ll automatically be able to spread your payments over 
five years, or seven years if your current taxable income is less than £30,000. You can do that without the need 
to provide detailed supporting information about income and assets.

If you have an income of £50,000 or more, or need to pay over a longer period, you can ask for extended 
payment periods, but will need to provide supporting information.

What	if	I	can’t	pay?
Even if you don’t think you can afford to pay, the best thing to do is to get in touch with us. We can support 
people who want to sort out their tax affairs by putting manageable work payment plans in place. There’s no 
upper time limit on how long payments can potentially be spread and what we agree will depend on your 
individual circumstances.

HMRC has a strong track record in helping people pay what they owe in a manageable way. In fact, more than 
90% of the arrangements that we agree with customers are completed successfully, showing that they and are 
responsive to people’s needs. In January 2019, we had around 700,000 arrangements covering the full range 
of our work, worth a total of £2.1 billion.

Is	it	true	that	HMRC	will	force	me	to	sell	my	home	and	make	me	bankrupt?
The most important thing to stress is that HMRC will not force anyone to sell their main home to pay their 
disguised remuneration debts. And we don’t want to make anybody bankrupt, with insolvency only ever 
considered as a last resort. In most cases we will discuss and agree payments over a longer period. Our 
message to anyone who is worried about this is to, please, contact us as soon as possible.

mailto:cl.resolution%40hmrc.gsi.gov.uk?subject=
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When	would	HMRC	consider	bankruptcy?
The only time we will consider insolvency is where users are either at risk of building up further tax debt, or 
where they are actively going out of their way to avoid paying what they owe. This won’t be the case if you are 
actively engaging with us to settle your tax debts.

Can	I	re-mortgage	my	house	to	pay	my	loan	charge	bill?
In line with our long-standing published guidance, we expect customers who have assets that could be used to 
raise funds, such as their residence, business premises or life assurance policies, to consider taking out a loan 
to pay their tax debts. Ultimately this would be a decision for individuals after considering advice from their 
financial adviser.

What	about	the	strain	this	is	putting	on	people	who	are	affected?
Facing a large tax bill can be very stressful and the teams working on our settlement line will make sure that 
vulnerable customers receive suitable support from a dedicated team who can offer extra support. We also 
direct people to services like Samaritans and Mind who can offer specialist mental health support. Our message to 
anyone who is worried about their loan charge repayments is to, please, get in touch with us as soon as possible.

What	about	reports	of	mental	health	impacts?
HMRC takes this matter extremely seriously. We know that people are in stressful situations and that various 
reports have been shared online. HMRC has reached out to campaigners and individuals for more information 
and urge them to provide it so we can look into these cases. Our message to anyone facing the loan charge 
is to contact us as soon as possible. Anyone who is feeling stressed or anxious should speak to health care 
professionals such as the Samaritans.

In addition, we actively review our processes to make sure that we are taking all of the necessary steps. As 
part of the independent oversight of our work, we will pass information to the Independent Office for Police 
Conduct where appropriate, as they investigate serious complaints and conduct matters that relate to HMRC.

Practical	advice	on	settling

When	do	I	need	to	get	in	touch	so	I	don’t	have	to	pay	the	loan	charge?
Scheme users need to have contacted our settlement teams and sent through the necessary information by 
5 April 2019. We will accept information that arrives later, provided the postmark is no later than April 5 2019. 
But our advice is not to leave it that late and please get in touch as soon as possible.

I	think	the	loan	charge	applies	to	me	but	I	haven’t	heard	from	HMRC
There are many different forms of tax avoidance, including more than 250 different loan schemes. We’re 
confident we’ve identified the overwhelming majority of users, but it’s possible that we haven’t reached 
absolutely everybody.

If you haven’t heard from us, and believe that you were paid in the form of a loan at any point since 1999, 
please contact the dedicated HMRC helpline on 03000 534 226, email cl.resolution@hmrc.gsi.gov.uk or speak 
to your usual HMRC contact.

mailto:cl.resolution%40hmrc.gsi.gov.uk?subject=
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Why	is	it	in	my	interests	to	settle	rather	than	pay	the	loan	charge?
The loan charge taxes all loans that remain outstanding at 5 April 2019 in one go, in a single year. Depending 
on your total income for that year this may mean that more income is charged at the higher or additional  
rate than if you settle. In addition, certain allowances may be lost, most significantly the personal allowance. 
For that reason, many scheme users will be better off if they settle. 

An example setting out the difference between settling or waiting for the loan charge to come in is set out 
below.

Joe Smith, business consultant

Joe entered into a loan scheme in 2010 and received £15,000 in loans per year over three years. He also 
received PAYE income up to the amount of the personal allowance. He didn’t pay Income Tax or National 
Insurance on the loans.

Year Loan 
Amount

Settlement Interest Total Indicative 
Loan Charge

2010-11 £15,000 £3,000 £633 £3,633

2011-12 £15,000 £3,000 £543 £3,543

2012-13 £15,000 £3,000 £454 £3,454

Totals £45,000 £10,630 £14,130

If Joe settles with HMRC before the loan charge comes in, he will pay a total of £10,630. In this example 
the tax for each year is charged at the basic rate. If he waits, the loan charge will be £14,130. This is 
because his £45,000 of loans will be added to his other income for the year, taking him into the higher 
rate tax band. Joe will also pay the tax due on any other income for that year.

How	have	you	calculated	my	settlement?
You will need to pay Income Tax on the net amount of the loans that you received and haven’t repaid. This will 
be calculated based on the Income Tax rates and tax bands for the years the loans were made.

You will also need to pay late payment interest for any years where HMRC has an open enquiry into your tax 
affairs, or where we’re within time to open one (this can vary depending on the circumstances and will be 
either four, six or 20 years). If you are self-employed you’ll also need to pay any outstanding National Insurance 
Contributions.

Depending on your circumstances, particularly where arrangements involve a trust, you may also need to pay 
Inheritance Tax. This can arise when there is a payment, or disposition, resulting in a loss of value to a trust. 
More information on this is available on GOV.UK by searching for ‘disguised remuneration settlement terms’.  
We will only charge penalties in exceptional cases.
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I	contacted	HMRC	several	months	ago	and	I’m	still	waiting	to	hear	back
We’re working through the cases where people have sent us the information we need and are sending out 
calculations following receipt of settlement packs, in the order they arrived.

If you sent your information through after September you can expect to hear from us by the end of April  
at the latest.

Nobody will be disadvantaged if they provided the relevant information by 5 April.

What	information	do	I	need	to	send	through?
If you’re a scheme user you’ll need to send us your:

• unique taxpayer reference (UTR)

• National Insurance number

• the amount of loans received in each tax year

• whether you want to claim a benefit in kind offset – for example any tax paid on low interest or interest-free 
loans – and, if so, how much and for which years

• the name of your employer when you received the loan.

If you’re an employer, you’ll need to send through:

• your company name and company reference number

• your PAYE reference number

• the amounts and dates that money was paid into the scheme

• details of any Corporation Tax relief claimed on the contributions to the scheme

• whether you want to claim a benefit in kind offset – this could potentially include any National Insurance 
Contributions paid by the employer, and any Income Tax paid by their employees on the basis that they had 
received a low or interest-free loan from you. You will need to send us the relevant employee details, the 
amount and which years it covers.

Where it’s known, contractors, employees and employers also need to give us details of the following:

• the date that any trust or similar financial structure related to the scheme was created

• the amount of money paid into it

• whether any assets are held in that trust, other than cash or the loan agreements.

If you’re a contractor or self-employed, it’s important that you tell us as much as you know about the amounts 
that you’ve been paid through the loan schemes you’ve been involved in. If we find that you’ve deliberately 
given HMRC incorrect information we can reopen your case and take other actions, including charging penalties.

What	if	I	don’t	have	all	of	the	information?
We recognise that people who genuinely want to settle may not have all of the relevant information and we’ll 
work with you on that. It might be, for example, that you can send us bank statements instead of a P60.
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How	long	do	I	have	to	return	my	settlement	offer?
We normally allow 30 days to return your settlement offer. Please ignore online scare stories about people 
having much less time than that. This does not mean you have to pay the tax due in 30 days.

What	happens	if	you	need	more	information	from	me?
We’ll be in touch if we need additional information to help clarify your position. We won’t apply the loan charge 
on someone who genuinely wants to settle but is missing a few pieces of paperwork. If we require further 
information from you, we will tell you when we need them by.

Do	I	need	a	deed	of	release	to	settle	my	loan	charge?
Absolutely not. You don’t need one to settle your loan charge. We’re aware that a small number of tax advisers 
have told their clients they need to have the loan formally written off/released. This isn’t the case.

When	will	I	know	for	sure	that	you	have	everything	you	need?
Everybody who has already provided information should hear from us before the end of April at the latest. 
If you have not yet provided the information we expect to let you know within four to six weeks of receipt, 
although this may take a little longer if we have a last-minute rush. Nobody will be disadvantaged if they have 
provided the relevant information by 5 April.

When	do	you	expect	to	send	all	the	calculations	out	by?
At the moment we’re taking four to six weeks to turn round the calculations, but this could increase if we see  
a last-minute rush.

How	many	packs	have	you	sent	out	so	far?
As of 22 February, HMRC has sent more than 40,000 letters to scheme users and 25,400 settlement packs. 
More than 15,300 settlement packs have been returned to us, and we’ve issued around 12,500 calculations.

Can	I	challenge	your	calculation	of	the	amount	of	tax	owed?
Our letter to you will contain our calculation of how much tax we believe you owe, based on our assessment 
of your outstanding loan balance. If you think there is something wrong with our calculation, then you should 
challenge it before you agree to it. The settlement is an arrangement between HMRC and the scheme user.

Paying	the	loan	charge

What	if	I	choose	not	to	settle	my	tax	affairs?
You will need to do the following if you do not settle before the loan charge arises.

All scheme users who have not agreed a settlement or repaid their loans should:

• Complete and submit an information return to HMRC, setting out their loan balance by 30 September 2019

• Complete and file their 2018-19 self-assessment tax return and pay the loan charge by 31 January 2020. 
If you have difficulty paying what you owe we can arrange time to pay arrangements based around your 
circumstances.
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In addition, where you were in an employment-based loan scheme and the employer who you had the loan 
arrangement with still exists and is UK resident:

• Tell them what your outstanding loan balance is by 15 April 2019

• The employer will need to calculate the PAYE liability on that loan charge income, and make payment to 
HMRC either by 19 April 2019 (by post) or 22 April 2019 (online)

• They will need to report the loan charge amount to HMRC via Real Time Information from 20 April.

Where the relevant employer no longer exists, you do not need to report your outstanding loan balance to  
an employer.

You will still need to provide the information return to HMRC by 30 September 2019, then file a tax return and 
pay your loan charge liability by 31 January 2020.  Further guidance on reporting on the loan charge can be 
found on GOV.UK.

Anyone who believes they will have difficulty paying what they owe should contact us to agree a manageable 
payment plan. What we agree will depend on an individual’s circumstances and there’s no upper time limit on 
how long payments can potentially be spread.

Can	I	appeal	against	the	loan	charge	decision	on	my	Self	Assessment	return?
You can appeal a tax decision if you do not agree with it. To find out how, search for tax appeals on GOV.UK.

Will	the	review	of	the	loan	charge	change	what	HMRC	is	doing?
In line with section 95 of the Finance Act 2019, the Government has agreed to lay a report which will review 
the effect of changes made to the time limits for recovery or assessment where tax loss arises in relation to 
offshore tax, and compare these with other legislation including the charge on contractor loans. The report  
is due to be published before 30 March.

Action	against	promoters

Promoters	offering	schemes	to	‘get	round’	the	loan	charge
If something looks too good to be true then it almost certainly is so our advice is firmly to steer clear. HMRC’s 
view is these schemes do not work. People need to think extremely carefully before they enter into any 
arrangements that claim to get round the loan charge.

Anyone who enters into a new arrangement risks paying even more in promoter’s fees while still being liable 
for the tax due on the original loan. The very best course of action someone can take is to contact HMRC 
before 5 April.

HMRC	work	to	tackle	the	promoters	who	sold	tax	avoidance	schemes
New legislation has been introduced every year since 2014 to help HMRC take on the promoters and enablers 
of tax avoidance schemes.

Regardless of what they might say publicly, we’re using our powers to vigorously challenge major promoters 
of avoidance schemes. This includes investigations into more than a hundred, including many who sold loan 
schemes. Dozens have shut down for good as they’ve found it harder to sell these contrived arrangements.

http://www.gov.uk/tax-appeals


HMRC The loan charge briefing pack16 

HMRC has also required high-profile promoters, often through court action, to disclose details of their schemes, 
enabling us to counter them much earlier.

Since April 2016, more than 20 individuals have been convicted for offences relating to the promotion and 
marketing of tax avoidance schemes. They have received over 100 years of custodial sentences, with an 
additional seven years of suspended sentences ordered. Recently, we have taken litigation action against ten 
individuals or businesses that we consider to be avoidance scheme promoters for failure to disclose under the 
Disclosure of Tax Avoidance Scheme (DOTAS) regime, with others deciding to disclose to avoid litigation.

New rules allow us to issue penalties up to 100% of the fees earned to anybody who designs, sells, or enables 
the use of a tax avoidance scheme. Other powers mean promoters can incur a penalty of up to £1 million 
where they do not provide clear and accurate information to their clients.

We expect any promoter or enabler to warn their clients about the risks of attempting to avoid tax and of 
HMRC’s firm view, and proposed action, in challenging such arrangements. If they don’t do this, they may have 
failed to fulfil their duty to their client and risk penalties of up to £1 million.

Tax	avoidance	schemes	have	never	been	‘HMRC	approved’
HMRC has never approved tax avoidance schemes. The forms that promoters and employers are required 
to use make it clear to the recipient that they are ‘involved in a Disclosed Tax Avoidance Scheme’ and that 
the scheme is ‘not HMRC approved’. Promoters are required to give scheme users the tax avoidance ‘Scheme 
Reference Number (SRN). This doesn’t mean the scheme has been ‘approved’ or that the arrangements work.  
In fact, scheme users are being put on notice that it is likely HMRC will want to investigate their tax affairs.

HMRC reports misleading adverts used by tax avoidance promoters to the Advertising Standards Authority.  
We encourage anybody who comes across an advert to make a complaint to them – especially if they’ve been 
affected or know the advert is deceptive.

Anyone who believes they have been given poor financial advice, should consider recourse to the Financial 
Ombudsman or similar body.

Why	HMRC	can’t	pursue	promoters	for	the	unpaid	tax
The law is clear that it’s an individual’s responsibility to ensure the accuracy of their tax return and to 
understand the consequences of their decisions. Legally, we’re not able to pass your tax and National Insurance 
Contribution liabilities on to promoters.

Promotion	of	loan	schemes
Anyone who designs, sells, or enables the use of loan schemes will be subject to penalties up to 100% of the 
fees earned. Promoters who don’t provide their clients with clear and accurate information face penalties of up 
to £1 million.
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Responsibility	for	tax	affairs

An	individual’s	responsibility
It’s an individual’s responsibility to ensure the accuracy of their tax return and to understand the consequences 
of their decisions.

In this case, people signed up – agreeing to be paid partly in salary (allowing them to make use of the personal 
allowance and maintain entitlement to contributory benefits) and partly through a loan. This would often have 
involved signing multiple agreements, and most people would have been able to see from their payslips that 
the money they received was not being taxed.

As the House of Lords report published on 4 December 2018 noted, many loan scheme users who provided 
evidence to the committee were aware of the loans, had no intention of repaying them, and had made no 
provision for doing so.

Many contractors saw these schemes for what they are and steered clear of them.

The	majority	of	the	money	will	come	from	employers
If the scheme user was taken on as an employee, then the liabilities will fall to the relevant employer in the first 
instance. This point was established in HMRC’s case against Glasgow Rangers where judges ruled that payments 
made by the club’s former owners under the Employee Benefit Trust (EBT) scheme were taxable earnings.

HMRC will only seek a settlement from employees where the tax cannot be reasonably collected from the 
employer, for example where the employer is no longer in existence or is off-shore.

Since the loan charge was announced, HMRC has agreed settlements on disguised remuneration schemes with 
employers and individuals worth more than £1 billion. So far, around 85% of the tax secured has come from 
employers, and less than 15% from individuals.

HMRC	warnings	about	avoidance	schemes
HMRC has challenged them and warned against their use in the media, and in publications for the accountancy 
profession, such as our Spotlight series on GOV.UK.

We have opened tens of thousands of enquiries into schemes starting before 1999, making users and their 
representatives aware their tax return was under investigation. We introduced legislation to tackle them in 2011 
and have won court cases against schemes, advising users that tax is due.

HMRC has also run a number of settlement opportunities, which were widely publicised at the time. We also 
wrote to thousands of individuals and companies to encourage them to settle – including 40,000 loan scheme 
users in 2018.

Contractors	‘entered	loan	schemes	to	meet	the	IR35	rules’
The off-payroll working rules (known as IR35) were introduced to block disguised employment. Many loan 
schemes were devised to try to find a way around that, by disguising the income rather than the employment.

Customers	who	declared	their	scheme	use	on	their	tax	returns
While some people did disclose their use of tax avoidance schemes, this was often incomplete, and many others 
were not fully open about their use. HMRC has opened thousands of enquiries into the use of these schemes as 
our view is that the arrangements under which the loans are made are, and have always been, taxable.
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Detail	on	the	policy

The	loan	charge	is	not	a	retrospective	measure
The loan charge is not retrospective as it only taxes outstanding loan balances as of 5 April 2019, which is 
when they will be treated as income, and taxed accordingly.

Why	the	Government	introduced	the	loan	charge	legislation
HMRC’s view is that the arrangements under which the loans are made are, and have always been, taxable. This view 
has been supported by legal rulings, most notably the Supreme Court ruling against Glasgow Rangers football club.

In 2011 the Government introduced legislation that closed down many of the more than 250 schemes in operation. 
A number of promoters actively sought to get round the legislation by changing elements of their schemes. And 
while HMRC offered a number of opportunities for scheme users to settle, fewer than 2,500 did so.

By legislating to introduce the loan charge the Government has put the matter beyond doubt once and for all – 
drawing a line under these schemes and moving people out of tax avoidance.

HMRC	is	asking	loan	scheme	users	to	voluntarily	pay	tax	for	some	years
If a scheme user wants to benefit from HMRC’s package of settlement terms, they need to pay the tax due 
even for years where they argue there is no formal enquiry open or assessment in place. This is known as 
voluntary restitution.

If, as part of the settlement with HMRC, voluntary restitution is not paid, then the relevant years will be subject 
to the loan charge. HMRC believes this is fair as part of a balanced settlement package, which includes a 
number of concessions, such as allowing a deduction for promoter fees and expenses, which could often be 
denied in individual settlements.

The amount for years covered by voluntary restitution will be calculated according to the tax bands and tax 
rates at the time the loan was made. Late payment interest will not be levied on them.
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Earnings	and	tax	avoided
Tax calculations

Tax is calculated according to your income. For instance, somebody would have to earn more than £250,000  
to owe £100,000 in tax. Alternatively they might have earn less but repeatedly used a scheme over many 
years, as shown in the examples below.

Size of tax bill Can be reached by:

£700,000 • Earning £817,000 a year in 2013-14 and 2014-15 
£1.63m in total earnings. £630,000 of tax avoided. £70,000 interest payable.

• Earning £641,000 a year in 2004-05 and 2005-06 
£1.28m in total earnings. £500,000 of tax avoided. £200,000 interest payable.

• Earning £165,000 a year between 2005-06 and 2014-15 
£1.65m in total earnings. £565,000 of tax avoided. £135,000 interest payable.

£350,000 • Earning £421,000 a year in 2013-14 and 2014-15 
£842,000 in total earnings. £320,000 of tax avoided. £30,000 interest payable.

• Earning £331,000 a year in 2004-05 and 2005-06 
£662,000 in total earnings. £250,000 of tax avoided. £100,000 interest payable.

• Earning: £94,000 a year between 2005-06 and 2014-15 
£940,000 in total earnings. £280,000 of tax avoided. £70,000 interest payable.

£50,000 • Earning: £82,000 a year in 2013-14 and 2014-15 
£164,000 in total earnings. £45,000 of tax avoided. £5,000 interest payable.

• £64,000 a year in 2004-05 and 2005-06 
£128,000 in total earnings. £35,000 of tax avoided. £15,000 interest payable.

• £27,000 a year between 2005-06 and 2014-15 
£270,000 in total earnings. £40,000 of tax avoided. £10,000 interest payable.

* This is based on 2018-19 tax rates, using a default tax code for somebody who isn’t pensionable age and who pays the tax rate in England/Wales. All numbers have been 
rounded to the nearest £5,000.
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Sectors	and	industries	covered	by	the	loan	charge
The rules on tax avoidance and disguised remuneration don’t single out a specific group or industry, and the 
sectors covered are set out in the table below.

Business services  65%

Construction 10%

Medical and education 3%

Accountancy 2%

Dentistry 2%

Retail distribution 2%

Other professional and technical services  2%

Social and community services <2%

Recreational services  <2%

Other financial activities <2%

Other transport and storage <2%

Note: figures will not add to 100% due to rounding.
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Part 7A of ITEPA 2003 (disguised remuneration):
loans and quasi-loans outstanding on 5 April 2019 (the
2019 loan charge)
by Practical Law Share Schemes & Incentives

Practice notes | Law stated as at 05-Apr-2019 | United Kingdom

A practice note describing the one-off tax charge on disguised remuneration loans that were outstanding on 5 April 2019 (the
2019 loan charge). This note explains the circumstances in which the 2019 loan charge arose, how it was calculated and the
reporting and information requirements in the 2019 loan charge legislation.

Scope of this note
Finance (No.2) Act 2017 created a one-off tax charge on disguised remuneration loans that were outstanding on 5
April 2019 (the 2019 loan charge). This note explains the circumstances in which the 2019 loan charge arose, how
it was calculated and the information and reporting requirements in the 2019 loan charge legislation.

On 16 July 2019, the Financial Secretary to the Treasury announced that HMRC will not pursue the 2019 loan charge
for closed years for which full disclosure was made. For more information, see Legal update, HMRC will not apply
2019 loan charge to closed years where full disclosure was made.

The relevant legislation is mostly contained in Schedule 11 to the Finance (No. 2) Act 2017 (Schedule 11), and in Part
7A (Part 7A) of the Income Tax (Earnings and Pensions) Act 2003 (ITEPA 2003).

HMRC guidance is in the HMRC Employment Income Manual (EIM) at EIM47000-47180.

For more detailed information on disguised remuneration, see Practice notes:

• Part 7A of ITEPA 2003 (disguised remuneration): overview.

• Part 7A of ITEPA 2003 (disguised remuneration): the gateways.

• Part 7A of ITEPA 2003 (disguised remuneration): exclusions.

• Part 7A of ITEPA 2003 (disguised remuneration): calculating the taxable amount.

Schedule 11 also applied to quasi-loans. See PAYE and NICs.

Loans affected by the 2019 loan charge

Loan must have come through a gateway
Schedule 11 created a form of relevant step as defined in section 554A(2) of ITEPA 2003. Schedule 11 was invoked
only when the requirements of one of the two "gateways" were satisfied.

http://uk.practicallaw.thomsonreuters.com/w-011-7367?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-021-3390?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-5874?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-555-5685?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-555-5685?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-505-8819?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim47000 
http://uk.practicallaw.thomsonreuters.com/2-506-7659?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/6-605-6686?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-513-4120?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
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The requirements of the main gateway are discussed in Practice note, Part 7A of ITEPA 2003 (disguised
remuneration): the gateways: The main gateway.

Finance Act 2018 created a new close companies' gateway. Loans which came through the close companies' gateway
were also subject to the 2019 loan charge. For more information, see Practice note, Part 7A of ITEPA 2003 (disguised
remuneration): the gateways: The close companies' gateway.

Identity of lender
The person who made the loan is referred to as P. The loan came through a gateway only if P was a relevant third
person. See Practice note, Part 7A of ITEPA 2003 (disguised remuneration): the gateways: Main gateway: the
relevant third person.

Identity of borrower
The recipient of the loan must have been a relevant person as defined in section 554C of ITEPA 2003 (paragraph
1(5), Schedule 11). This definition is discussed in Practice note, Part 7A of ITEPA 2003 (disguised remuneration):
the gateways: Beneficiaries of relevant steps: who is a relevant person?.

Meaning of loan
A loan included any form of credit and any payment that purported to be a loan (paragraph 2(1), Schedule 11). HMRC
confirmed in HMRC: Disguised remuneration: re-describing loans (spotlight 39) that it included anything that
was in substance a loan, however it was described (see Legal update, New additional HMRC spotlight on disguised
remuneration loan charge).

Duration of loan
A loan was subject to the charge if it was made on or after 6 April 1999 and part or all of it was outstanding at the
end of 5 April 2019 (paragraph 1(1), Schedule 11).

It is important to note that a loan could have been outstanding for these purposes even if it was no longer subsisting
(paragraph 1(7), Schedule 11). See The outstanding amount.

Relevant date for 2019 loan charge
The date on which the outstanding amount was calculated and the relevant step was deemed to be taken was the
"relevant date". In most circumstances the relevant date was 5 April 2019. The taxable amount was therefore income
of the 2018-19 tax year. This was because P (the lender) was treated as taking the relevant step immediately before
the end of 5 April 2019 (paragraph 1(2)(b), Schedule 11).

There are two circumstances in which the relevant date could be a different day.

http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a68453
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a68453
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a491296
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a491296
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a198819
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a198819
http://uk.practicallaw.thomsonreuters.com/3-508-3357?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4500?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4500?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a552426
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a552426
http://uk.practicallaw.thomsonreuters.com/w-012-4504?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
https://www.gov.uk/guidance/disguised-remuneration-re-describing-loans-spotlight-39 
http://uk.practicallaw.thomsonreuters.com/w-009-8144?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-009-8144?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4500?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
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• If the loan was an approved fixed term loan, the relevant date would be the approved repayment date
(paragraph 1(2)(a), Schedule 11). For more information, see Approved fixed term loans.

• Where HMRC has agreed to postpone the loan charge until the determination of an appeal or the withdrawal
of an accelerated payment notice (paragraph 24, Schedule 11). For more information, see Accelerated
payments.

Calculating the value of the relevant step
The value of the relevant step counted as employment income of A (the employee) (section 554Z2(1), ITEPA 2003).

The value of the relevant step was the outstanding amount of the loan on the relevant date (paragraph 1(4), Schedule
11). See Relevant date for 2019 loan charge.

The outstanding amount
The outstanding amount of a loan was the amount by which the relevant principal amount exceeded the repayment
amount (paragraph 3(1), Schedule 11).

A loan could have had an outstanding amount for these purposes even if it no longer subsisted. For example, if a
loan had been entirely written off rather than repaid, the repayment amount would have been nil, so the outstanding
amount would have been the relevant principal amount.

The relevant principal amount

The relevant principal amount of a loan was the initial principal amount plus any amounts that became principal
(except where interest was capitalised) (paragraph 3(2), Schedule 11).

The relevant principal amount was measured in the currency in which the loan was made, except where that currency
was expected to depreciate against sterling, in which case the values were measured in sterling (paragraph 10(2),
Schedule 11). See Loans and quasi-loans in a depreciating currency.

The repayment amount of a loan

The repayment amount of a loan consisted of two elements:

• Any amount of principal that was repaid before 17 March 2016. (This was the date of the 2016 Budget,
when the 2019 loan charge was first announced – see Legal update, 2016 Budget: key share schemes
announcements: Measures to be included in future Finance Bills.)

It did not matter who made the repayment, but if the person who made the repayment simply took over the
loan receivable, then this would have been treated as a replacement loan (see Replacement loans and quasi-
loans).

http://uk.practicallaw.thomsonreuters.com/w-012-5117?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/0-514-2122?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4500?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4507?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4932?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-624-9866?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a342254
http://uk.practicallaw.thomsonreuters.com/2-624-9866?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a342254


Part 7A of ITEPA 2003 (disguised remuneration): loans..., Practical Law UK...

© 2019 Thomson Reuters. All rights reserved. 4

It also did not matter whether a repayment before 17 March 2016 was in money or in the form of some other
asset.

• Any amount of principal repaid in money by the relevant person on or after 17 March 2016 (but not a
disregarded payment – see Disregarded repayments).

(Paragraph 3(3), Schedule 11.)

If the repayment was in a foreign currency, see Foreign currency loans and quasi-loans.

Disregarded repayments

Paragraphs 4 and 12 of Schedule 11 are anti-avoidance provisions that applied to loans and quasi-loans respectively.
They were intended to prevent a situation whereby the employee repaid a loan or quasi-loan but also received a
benefit of some nature on which the employee did not pay tax.

Both paragraphs apply only to repayments of principal on a loan (or the initial debt amount of a quasi-loan) made
on or after 17 March 2016.

First, a repayment that was connected to a tax avoidance arrangement was ignored, so that, when the calculation of
the outstanding amount was carried out, the repayment was treated as if it had not been made.

The second situation arose if the following events occured before the relevant date:

• The relevant person made a repayment of the loan or quasi-loan.

• A relevant step was taken in relation to the amount of the repayment or something representing it.

If income tax was paid in full in relation to the relevant step, the anti-avoidance provisions of paragraphs 4 and 12
were not engaged and the loan repayment was taken into account. However, this only applied where the income tax
charge on the relevant step arose under Part 7A or because it was a form of "relevant earnings" as defined in section
554Z6 of ITEPA 2003 (see Practice note, Part 7A of ITEPA 2003 (disguised remuneration): calculating the taxable
amount: Relief for a step that is also relevant earnings).

If income tax was not paid in full in relation to the relevant step, there were two consequences:

• When the calculation of the outstanding amount was carried out, the repayment was treated as if it had not
been made.

• The employee could not claim overlap relief under section 554Z5 of ITEPA 2003 unless tax in relation to the
relevant step had become due and payable and the employee had agreed payment terms with HMRC. For
more information on overlap relief, see Practice note, Part 7A of ITEPA 2003 (disguised remuneration):
calculating the taxable amount: Relief for overlapping income tax charges.

http://uk.practicallaw.thomsonreuters.com/w-012-4512?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4935?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-508-3362?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-508-3362?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a234904
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a234904
http://uk.practicallaw.thomsonreuters.com/4-514-2832?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a536826
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a536826
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Employer or employee acquired loan receivable
If A (the employee) or B (the employer) acquired part or all of the loan receivable before the end of 5 April 2019, that
amount was treated as being still part of the outstanding amount. It did not matter whether A or B gave consideration
for the loan receivable. This prevented the taxpayer from arguing that the loan was outside the scope of the 2019
loan charge because the lender was the employer or employee, neither of whom was a relevant third person.

(Paragraph 5, Schedule 11.)

Replacement loans and quasi-loans
It was not possible to avoid the 2019 loan charge by replacing a loan with another loan or a quasi-loan, or by replacing
a quasi-loan with a loan or another quasi-loan (paragraph 2(4) and (5), Schedule 11).

Foreign currency loans and quasi-loans
Schedule 11 applied to all loans and quasi-loans, regardless of the currency in which they were denominated. The
currency in which a loan was denominated was the "loan currency"; a quasi-loan was denominated in the "quasi-
loan currency" (paragraphs 6 and 14, Schedule 11).

If the loan currency (or quasi-loan currency) was not sterling, the outstanding amount had to be converted into
sterling to determine the amount on which income tax was charged. This was calculated using the spot rate on the
relevant date (paragraphs 7 and 15, Schedule 11) (see Relevant date for 2019 loan charge).

Loan repayments in a different currency were converted into the loan currency (or quasi-loan currency) using the
spot rate on the date the repayment was made (paragraphs 8 and 16, Schedule 11). So for example:

• If the loan currency was sterling and a repayment was made in dollars, the repayment amount would have
been calculated using the dollar/sterling exchange rate on the date of the repayment.

• If the loan currency was euros and a repayment was made in dollars, the repayment amount would have
been calculated using the dollar/euro exchange rate on the date of the repayment.

This did not apply if the loan currency was expected to depreciate against sterling.

Loans and quasi-loans in a depreciating currency
If the loan or quasi-loan was denominated in a foreign currency and it was reasonable to assume that the currency
was chosen because it was expected to depreciate against sterling during the period of the loan, the following applied:

• The relevant principal amount was valued in sterling at the date the loan was made or increased.

• Any repayment amounts were valued in sterling at the time they were made.
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(Paragraphs 9 and 10, Schedule 11.)

Approved fixed term loans
HMRC had powers to approve loans which met certain criteria. The consequence of a loan being approved was
that the relevant date (the date on which the tax charge arose and the calculation of the outstanding amount was
performed), became the approved repayment date, rather than 5 April 2019 (see Relevant date for 2019 loan charge
for 2019 loan charge).

The criteria that must have been met in order for HMRC to approve a loan were:

• It was made before 9 December 2010 (paragraph 19(2)(a), Schedule 11).

• It had a term that cannot exceed ten years (paragraph 19(2)(b), Schedule 11).

• It had not been replaced by another loan (paragraph 19(3)(a), Schedule 11).

• The term had not been reduced so as to meet the ten-year criterion (paragraph 19(3)(b)(i), Schedule 11).

• The repayment date had not been postponed (paragraph 19(3)(b)(ii), Schedule 11).

Either one of the following conditions must also be met:

• Repayments of principal had actually been made on the loan at intervals not exceeding 53 weeks (paragraph
21, Schedule 11).

• The loan was made in the ordinary course of a lending business or, if not, the terms of the loan were
comparable to the terms available to the public in the ordinary course of a lending business and the borrower
had complied with the terms of the loan in all material respects (paragraph 22, Schedule 11).

Applications for approvals could be made during 2018; HMRC published form DR100 for this purpose (see HMRC:
Disguised remuneration: apply to postpone your 2019 loan charge (DR100)). Later applications could have been
made if HMRC considered the application to be reasonable in all the circumstances (paragraph 20(3) and (4),
Schedule 11).

Accelerated payments
It was possible to postpone the 2019 loan charge if an accelerated payment notice or partner payment notice had
been given. For more information on these, see Practice note, Tax avoidance schemes: follower and accelerated
payment notices. The following conditions applied:

• The borrower must have made a payment in respect of the disputed or understated tax on or before the
relevant date (see Relevant date for 2019 loan charge). This is called the accelerated payment (paragraph
23(1), Schedule 11).

• The accelerated payment must have been equal to or greater than the outstanding amount (paragraph 23(1)
(e), Schedule 11).
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• The accelerated payment notice or partner payment notice must relate to income tax or National Insurance
contributions in relation to a step taken under the arrangement under which the loan or quasi-loan was
made (paragraph 23(2) to (6), Schedule 11).

If these conditions were met, HMRC had powers to decide that the 2019 loan charge did not apply until the
accelerated payment is repaid by HMRC to the borrower, in which case the 2019 loan charge applies 30 days after
the accelerated payment is repaid.

To summarise, this is relevant where there is an ongoing dispute between HMRC and the taxpayer about some earlier
event relating to the loan.

• If HMRC wins the dispute, part or all of the 2019 loan charge will not apply. This is because HMRC will
have recovered tax on some or all of loan amount already (the accelerated payment), so tax charged under
Schedule 11 would be double taxation.

• If HMRC loses the dispute (repaying the accelerated payment to the borrower), any postponed 2019 loan
charge amount would then fall due 30 days after the accelerated payment is repaid.

Exclusions

Commercial transactions
Schedule 11 did not apply to a loan on ordinary commercial terms, provided there was no connection to a tax
avoidance arrangement. Ordinary commercial terms had the same meaning as in section 176 of ITEPA 2003
(ignoring conditions B and C). For more information on this, see Practice note, Part 7A of ITEPA 2003 (disguised
remuneration): exclusions: Limited exclusion for steps taken as part of a commercial transaction and EIM26158.

(Paragraph 25, Schedule 11.)

Transfer of employment-related loans with up to £10,000 outstanding
There was an exclusion to allow an employer to acquire the amount receivable under an employment-related loan
with an outstanding balance of no more than £10,000. This would ordinarily be treated as the employer making a
quasi-loan to the borrower.

The following conditions applied:

• The loan must have been an employment-related loan when it was made (see Practice note, Loans to
employees and directors: tax issues: Tax treatment of loans to employees).

• At the time the loan was acquired by the employer, the balance must not have been greater than the
threshold in section 180 of ITEPA 2003 (currently £10,000).

• The borrower must have been an employee or prospective employee of the person to whom the loan was
transferred.

• There must not have been a tax avoidance arrangement motive behind the transfer of the loan.

(Paragraph 27, Schedule 11.)
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Loans under employee benefit packages
There was an exclusion for loans made as part of an employee benefits package. The following conditions applied:

• The loan must have been made for the purposes of a transaction entered into in the ordinary course of the
business of the lender.

• The loan must not have been made under a pension scheme.

• A substantial part of the lender's business must have involved making similar loans to the public.

• The loan must have been made as part of a benefits package which was available to a substantial proportion
of employees. HMRC's guidance explains that a "substantial proportion" would normally mean at least 50%
of employees (see EIM45225).

• The terms of the benefits package must have been generous enough to enable substantially all the employees
to whom it was available to take advantage of it if they wanted to.

• The terms of the loan to A (the employee in question) must have been substantially the same as those on
which P (the lender) lent money to other employees under the same package.

• The majority of the employees to whom the package was available must not have had a material interest in
the employer.

(Material interest has the same meaning as in section 68 of ITEPA 2003, which defines a material interest in
a company for the purposes of the benefits code as, very broadly, a 5% interest.)

• There must have been no tax avoidance purpose.

• There must have been no feature of the employee benefits package that had, or was likely to have had,
the effect that it was wholly or mainly certain types of employee who receive benefits under the package.
The specified types of employee are directors, senior employees and employees who receive the "higher or
highest" levels of remuneration.

(Paragraph 29, Schedule 11.)

Cashless exercise loans
There was an exclusion for loans made for the sole purpose of allowing an employee to exercise an employment-
related securities option.

This exclusion was unlikely to be used much in practice, since there would be few instances of loans made to exercise
options before 9 December 2010 that were still outstanding in April 2019. (Loans to exercise options made on or
after 9 December 2010 and which were not repaid within 40 days would already have been taxed under Part 7A.)

(Paragraph 31, Schedule 11.)

Certain car ownership schemes
There was an exclusion for loans made in connection with certain car ownership schemes. The exclusion applied if
the following conditions were met:

http://www.hmrc.gov.uk/manuals/eimanual/EIM45225.htm
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• The car ownership arrangement allowed the employee to purchase a new car from a person with a loan made
by an authorised lender.

• The arrangement specified the date by which the loan must be repaid, which should be no more than four
years from the date the loan was made.

• The employee was permitted to sell the car back to the car provider in order to obtain funds to repay the car
loan. This must have been:

• on a specified date; and

• at a specified price based on an estimate of the loan amount likely to be outstanding on the specified
date. The estimate must have been made at the time the car ownership arrangement was made.

• The employee must have used the loan to purchase the car.

• There must have been no tax avoidance purpose.

(Paragraph 33, Schedule 11.)

Loans to acquire unlisted securities
There was an exclusion for a loan or quasi-loan used to acquire unlisted securities in a person's employer.

This exclusion applied if:

• The loan or quasi-loan was made before 9 December 2010.

• In the case of a loan, it was used solely by A (the employee) to acquire shares in the employer company, or a
group company.

• In the case of a quasi-loan, the shares were transferred to A.

• The shares were acquired within one year after the date the loan was made.

• The shares were not listed on a recognised stock exchange at any time during the period beginning with the
date on which the loan or quasi-loan was made and the earlier of:

• the date of disposal of the shares; and

• the date on which the loan or quasi-loan was repaid.

If the loan was not repaid within one year of A disposing of the shares, however, a relevant step for the purposes of
Part 7A would be deemed to have been taken one year after the shares were disposed of, triggering a Part 7A charge
at that time (not a 2019 loan charge).

(Paragraph 35, Schedule 11.)
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Borrower's duty to provide information to HMRC before 1 October 2019
The recipient of a loan which fell within the 2019 loan charge (or their personal representatives, if the borrower has
died) must report the loan to HMRC before 1 October 2019 (unless tax settlement terms are agreed with HMRC
before that date) (paragraphs 35A to 35B, Schedule 11).

The report must include specified information regarding the company, the borrower and the loan balance, including
any scheme reference number allocated to the arrangement under the disclosure of tax avoidance schemes rules
(see Practice note, Disclosure of tax avoidance schemes under DOTAS: direct tax) and any other reference number
allocated to the taxpayer or arrangement by HMRC (paragraph 35C, Schedule 11).

Failure to provide the information will result in a £300 fixed penalty and a further daily penalty of up to £60 for each
day (up to 90 days) for which the information remains outstanding. If inaccurate information is provided carelessly
or deliberately, a penalty of up to £3,000 may be imposed (paragraphs 35E to 35J, Schedule 11).

HMRC has published guidance on how to report a disguised remuneration loan and account for the loan charge,
including details of an online reporting portal (see HMRC; Report and account for your disguised remuneration
loan charge).

Borrower and lender's duty to provide information to the employer
within 10 days of relevant date
B (the employing company) must account for the income tax and NICs due under the 2019 loan charge through
PAYE. In the ordinary course, an income tax charge that arose at the end of 5 April 2019 means that PAYE must be
operated before 21 April 2019. B will need sufficient information to enable it to meet its obligations.

Records relating to historic loans many years ago might not be easily located, so there is an obligation on both A (the
employee) and P (the lender) to provide B with information about the loan balance within ten days of the relevant
date (see Relevant date for 2019 loan charge).

(Paragraph 36, Schedule 11.)

Negotiated settlement opportunity
HMRC offered taxpayers the opportunity to negotiate a settlement of their tax liabilities arising out of the 2019
loan charge, with the opportunity available to any taxpayer registering an interest before 5 April 2019. Settlements
must be concluded by 31 August 2019 at the latest. For more information, see Practice note, Part 7A of ITEPA 2003
(disguised remuneration): calculating the taxable amount: Disguised remuneration settlement opportunity.

Double taxation

Overlap relief with earlier relevant step
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An earlier relevant step may already have been taken in relation to the loan before the relevant date for the 2019 loan
charge. If so, overlap relief should be available to prevent double taxation. Overlap relief is explained in Practice
note, Part 7A of ITEPA 2003 (disguised remuneration): calculating the taxable amount: Relief for overlapping
income tax charges and in EIM47095.

Overlap with taxable cheap loans charge
If there was an outstanding balance on the loan on 5 April 2019, the loan would not have been treated as a taxable
cheap loan (as defined in section 175 of ITEPA 2003) in the tax year in which the relevant date fell (normally 2018-19,
but possibly later if the 2019 loan charge was postponed) or any subsequent year. For more information on taxable
cheap loans, see Practice note, Loans to employees and directors: tax issues: Benefit in kind tax charge on beneficial
loans.

(Paragraph 37, Schedule 11.)

Overlap with loans to participators charge
Paragraph 36A of Schedule 11 disapplied the 2019 loan charge where the loan was also subject to the loans to
participators charge in section 455 of the Corporation Tax Act 2010.

This relief was available where either:

• The company accounted for the tax due under the loans to participators charge (if any) by the due date (or 5
April 2019, if later).

• The company made the appropriate entries in its corporation tax return, but did not actually account for the
tax, and HMRC has agreed that the 2019 loan charge should not apply to the transaction.

For more information on the loans to participators charge, see Practice note, Close companies: tax: Loan to
participator tax charge.

Remittance basis
Where the loan charge relates to an employment in respect of which A (the borrower) was taxed on the remittance
basis, the outstanding amount was either foreign earnings or chargeable overseas earnings, which means it was
taxable specific income taxed only if and when it was remitted to the UK. For more information, see Practice note,
Remittance basis: remittance basis charge.

(Sections 554Z9-554Z11A, ITEPA 2003.)

Residence issues
The loan charge arose on the relevant date (see Relevant date for 2019 loan charge). It does not, however, follow that
there was no liability if the employee was no longer resident in the UK on the relevant date. Instead, it is necessary
to identify the tax year or years that the loan was "for" (section 554Z4, ITEPA 2003). For more detail on this, see

http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a536826
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a536826
http://uk.practicallaw.thomsonreuters.com/w-013-1449?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a536826
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim47095 
http://uk.practicallaw.thomsonreuters.com/7-507-1994?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/4-500-1064?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a758932
http://uk.practicallaw.thomsonreuters.com/4-500-1064?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a758932
http://uk.practicallaw.thomsonreuters.com/w-012-5236?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-506-6114?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/9-546-3745?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a791430
http://uk.practicallaw.thomsonreuters.com/9-546-3745?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a791430
http://uk.practicallaw.thomsonreuters.com/3-500-4609?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/3-500-4609?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-545-9365?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/2-514-2828?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=PLDocumentLink&contextData=(sc.Default)


Part 7A of ITEPA 2003 (disguised remuneration): loans..., Practical Law UK...

© 2019 Thomson Reuters. All rights reserved. 12

Practice note, Part 7A of ITEPA 2003 (disguised remuneration): calculating the taxable amount: Value wholly or
partly attributed to period of non-residence.

PAYE and NICs
On the relevant date (see Relevant date for 2019 loan charge), the employer was treated as making a payment
of PAYE income (section 687A, ITEPA 2003). The employer would therefore be required to account for income
tax through PAYE and employee and employer class 1 NICs (regulation 22B, Social Security (Contributions)
Regulations 2001 (SI 2001/1004) (SSCR)).

The employer must have accounted for the tax and NICs through PAYE within 17 days after the end of the tax month
in which the relevant date falls if the company pays electronically (14 days if not). As a result, the 2019 loan charge
tax and NICs liability would normally be due before 22 April 2019.

As mentioned in Borrower and lender's duty to provide information to the employer within 10 days of relevant
date, the borrower and the lender are obliged to provide information to the employer within 10 days of the
relevant date, which should give the employer time to make a Full Payment Submission (FPS) under the Real Time
Information (RTI) system.

HMRC has published guidance on how to report a disguised remuneration loan and account for the loan charge (see
HMRC; Report and account for your disguised remuneration loan charge).

HMRC has confirmed that employers should include the 2019 loan charge in their RTI submissions (see HMRC:
Tackling disguised remuneration: Transfer of liability).

HMRC has published guidance for employers whose payroll software cannot automatically calculate the tax and
NICs due, detailing how to make the calculations manually. The guidance also covered the interaction between the
2019 loan charge and the student loans deduction, earlier year updates and the apprenticeship levy (see HMRC:
Manually calculate deductions due on the loan charge).

Employer overseas or no longer exists
The guidance notes accompanying Finance Act 2018 explained how HMRC would collect the tax and NICs due from
the employee in the following situations.

Non-UK employer

If the legal employer was outside the UK, but the employee was providing services to a UK entity (the host employer),
section 689 of ITEPA 2003 (the host employer rules) allows HMRC to collect tax and NICs through PAYE from the
host employer.

However, the government considered this would not be appropriate in relation to the 2019 loan charge, so section
689 was amended so as not to apply to the 2019 loan charge (paragraph 12, Schedule 1, Finance Act 2018).
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HMRC therefore expects the individual to have accounted for tax on the 2019 loan charge rather than the host
employer. The employee must have declared the taxable amount in their self-assessment tax return (sections 7 –
9, Taxes Management Act 1970).

Regulation 22B(3A) of the SSCR brought the NICs position in line with the PAYE position with effect from 6 April
2019. It relieved the host employer from having to account for Class 1 NICs in relation to the 2019 loan charge.

Employer unable to pay

If the employer was clearly unable to account for tax, HMRC would make a determination under regulation 80 of
the Income Tax (Pay as you Earn) Regulations 2003 (SI 2003/2682) (PAYE Regulations) and use its power under
regulation 81 of the PAYE Regulations to direct the liability to the employee. For more information on this procedure,
see Practice note, Pay as you earn (PAYE): Recovery of under-deducted tax: HMRC actions. This applies to all
unpaid Part 7A charges, including the 2019 loan charge, but not to class 1 NICs.

Employer no longer existed

If the employer no longer existed on the relevant date, the employee must have included the outstanding amount in
their self-assessment tax return (sections 7 – 9, Taxes Management Act 1970).

Section 222 of ITEPA 2003
The 2019 loan charge is subject to section 222 of ITEPA 2003. As a result, if an employee does not make good the
income tax that was, or should have been, accounted for under PAYE within the period ending 90 days after the
end of the tax year in which the relevant step is taken (normally 2018-19), then the PAYE amount itself will be
treated as a benefit. As a result, the PAYE amount will be subject to income tax (payable by the employee under self-
assessment) and class 1 NICs (payable by both employer and employee, but to be accounted for by the employer). It
does not matter whether the employer accounted for the PAYE at the correct time, or at all. For more information
see Practice note, Pay as you earn (PAYE): Tax and NICs charge if employee fails to "make good" employer tax
on notional payments.

Section 554Z11G of ITEPA 2003 applies where there are multiple overlapping relevant steps under Part 7A. To the
extent that a 2019 loan charge was franked by a payment on account of an earlier liability, the later charge will not
give rise to a section 222 charge.

Quasi-loans
Schedule 11 also applied the 2019 loan charge to quasi-loans. The rules for quasi-loans are the same as for loans,
although some of the terminology is different.

Quasi-loans subject to the 2019 loan charge
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A quasi-loan was treated as made where P (the relevant third person) had the right to receive a payment or transfer
of assets (referred to as the acquired debt), and there was some connection between that and a payment, loan or
transfer of assets to a relevant person (paragraphs 2(2) and 2(3). Schedule 11).

There is an example of a quasi-loan in EIM47035.

A quasi-loan must have come through a gateway and must have been made by P (the relevant third person) to a
relevant person (paragraph 1(1), Schedule 11).

The 2019 loan charge on a quasi-loan
The 2019 loan charge on a quasi-loan normally arose on 5 April 2019 (see Relevant date for 2019 loan charge). The
taxable amount was the outstanding amount.

The outstanding amount of a quasi-loan was the amount by which the initial debt amount exceeded the repayment
amount (paragraph 11(1), Schedule 11).

The initial debt amount

The initial debt amount of a quasi-loan was the value of the acquired debt plus the value of any subsequently acquired
debts, but excluding any amount representing capitalised interest. The value of the acquired debt was calculated
as follows:

• If the acquired debt was a right to a payment, its value was the amount of the payment.

• If it was a right to a transfer of assets, its value was the value of the assets or, if higher, the cost of the assets.

In either case, the values were measured on the date the debt was acquired (paragraphs 11(2) and 11(3), Schedule 11).

The initial debt amount would have been measured in the currency in which the quasi-loan was made, except where
that currency was expected to depreciate against sterling, in which case the values would have been measured in
sterling (paragraph 18(2), Schedule 11). See Loans and quasi-loans in a depreciating currency.

The repayment amount of a quasi-loan

The repayment amount of a quasi-loan consisted of two elements:

• Any part of the acquired debt that was repaid before 16 March 2017. It does not matter who made the
repayment, but if the person who made the repayment simply took over the amount receivable from the
quasi-loan, this would be a replacement quasi-loan (see Replacement loans and quasi-loans).

• Any amount of the acquired debt repaid in money by the relevant person on or after 16 March 2017.

• Where the quasi-loan was a right to receive a transfer of assets, the market value of any assets transferred.

A disregarded payment did not count as a repayment amount – see Disregarded repayments).
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(Paragraph 11(4), Schedule 11.)

For the rules on repayment in a foreign currency, see Foreign currency loans and quasi-loans.

Examples of the 2019 loan charge in practice
There follow some examples of how the 2019 loan charge operated in practice.

Loan written off before the relevant date
If a loan within the scope of the 2019 loan charge was written off, in whole or in part, before the relevant date, the
following applied:

• The outstanding amount for the purposes of the loan charge was not reduced by the amount written off,
because it was not a repayment amount.

• However, the amount written off should have been subject to an earlier taxable event under one of:

• a general earnings charge under section 62 of ITEPA 2003;

• a beneficial loans charge under section 188 of ITEPA 2003; or

• a charge under the loans to participators rules (see Practice note, Loans to employees and directors:
tax issues: Loans to participators: close company tax issues).

• Provided the tax on the earlier event has actually been paid, or terms of payment have been agreed with
HMRC, or the tax is not yet due and payable, overlap relief should have been available under section 554Z5
of ITEPA 2003.

• The consequence is that the taxable amount for the 2019 loan charge would have been reduced, possibly to
nil, by the amount written off.

Employer lends money to employee to repay loan
The employer might lend enough money to the employee to enable them to repay the loan. This would not have
avoided the 2019 loan charge because the employer loan would be a replacement loan and would be treated in the
same way as the original loan. See Replacement loans and quasi-loans.

Employer or employee acquires amount receivable under loan
The employer or employee might acquire the right to repayment of the loan from the lender. This would not
have avoided the 2019 loan charge because the loan would be treated as remaining outstanding. See Employer or
employee acquired loan receivable.

END OF DOCUMENT
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Part 7A of ITEPA 2003 (disguised remuneration):
overview
by Practical Law Share Schemes & Incentives

Practice note: overview | Maintained | United Kingdom

This note provides an overview of Part 7A of the Income Tax (Earnings and Pensions) Act 2003, which counters the use of
employee benefit trusts and other intermediaries to reward employees in a way that avoids income tax or NICs. This legislation
is often referred to as the "disguised remuneration" rules.

Scope of this note
This note provides an overview of Part 7A (Part 7A) of the Income Tax (Earnings and Pensions) Act 2003 (ITEPA
2003) (the so-called disguised remuneration legislation).

This note is one of a suite of practice notes dealing with Part 7A. The other notes in the suite are Practice notes:

• Part 7A of ITEPA 2003 (disguised remuneration): the gateways, which considers the two "gateways" into
Part 7A: the main gateway and the close companies' gateway. A transaction must pass through one of the two
gateways for Part 7A to apply.

• Part 7A of ITEPA 2003 (disguised remuneration): exclusions, which deals with the exclusions from Part 7A.

• Part 7A of ITEPA 2003 (disguised remuneration): calculation, which deals with the calculation of the
taxable amount, and discusses overlap relief, double taxation relief, and relief for periods of non-residence
and the collection of tax and class 1 National Insurance contributions (NICs) arising under Part 7A through
PAYE.

• Part 7A of ITEPA 2003 (disguised remuneration): loans and quasi-loans outstanding on 5 April 2019
which deals with the April 2019 loan charge.

This note discusses Part 7A with reference to employee share plans and bonus arrangements. It generally does not
cover the impact on employer-financed retirement benefits schemes (EFRBS) and other pension arrangements.
For more information on these aspects, see Practice note, Disguised remuneration legislation: impact on pension
schemes.

Background to Part 7A
Part 7A is anti-avoidance legislation aimed at preventing the use of employee benefit trusts (EBTs), EFRBS and
similar arrangements to benefit employees or their families or associates in a way that avoids or defers liabilities for
income tax and NICs. However, the legislation is broad in scope and potentially catches many other arrangements
that generally would not be thought of as being for tax avoidance, in addition to EBT avoidance schemes and EFRBS.

Although it is widely referred to as the "disguised remuneration" legislation, this phrase is not found in Part 7A, and
originates from the title of the first consultation on the draft legislation.
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Part 7A in force from 6 April 2011 but some anti-forestalling applied
Part 7A came fully into force on 6 April 2011. However, there are transitional rules affecting loans made on or after
9 December 2010, if those loans were not repaid before 6 April 2011.

Finance (No. 2) Act 2017 created a one-off tax charge on loans and quasi-loans made on or after 6 April 1999, and
which were still outstanding on 5 April 2019. For more information on this, see Practice note, Part 7A of ITEPA
2003 (disguised remuneration): loans and quasi-loans outstanding on 5 April 2019.

Part 7A applies to share plans, employee benefit arrangements and
other structures
Employers and advisers need to be aware of this legislation, which is probably of greatest relevance to tax, share
schemes, pensions and trust specialists. Corporate and employment specialists may also need some understanding
of it. Although they may not come across Part 7A problems very often, it will be useful for them to have some
understanding of when they should be concerned about Part 7A, and to appreciate the need for due diligence in
respect of Part 7A risks.

The broad scope and complexity of Part 7A mean that it may affect:

• Remuneration and benefit arrangements for employees.

• Transaction or investment structures, where securities, other assets or money are set aside at an early
stage in a trust or similar arrangement, or by shareholders, for future awards or benefits for directors or
employees.

• If care is not taken, there could be unnecessary or unexpected PAYE and NICs liabilities, sometimes much
earlier than liabilities would arise on the same arrangements under older tax charging provisions.

Two areas of concern are:

• It is relatively easy to earmark an asset for an employee inadvertently, thereby triggering a tax charge on
the value of the earmarked asset. This could be a "dry" tax charge, because the employee may not actually
have received a benefit at that time, or indeed ever. For more information, see Practice note, Inadvertent
earmarking under Part 7A of ITEPA 2003.

• If a third party makes a loan to an employee, which is connected to employment, the employee is taxed on
the principal of the loan, even if the loan is made on commercial terms, so that the employee does not in fact
benefit.

The two gateways
Part 7A applies only to transactions which come through one of the two "gateways": the main gateway and the close
companies' gateway.

For a transaction to come through either gateway, it is necessary for a "relevant third person" to take a "relevant
step", that is in some way connected to a "relevant arrangement".
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Relevant third person
A relevant third person is, effectively, anyone other than the employee, the employer, or a member of the employer's
group of companies. However, the employee and the employer can themselves be relevant third persons if they are
acting in a trustee-like capacity.

Relevant step
There are several types of relevant step: see Relevant steps: summary.

Relevant arrangement
An arrangement is a relevant arrangement if either of the following is true:

• It wholly or partly relates to an employee (A) or a person linked to A.

• A (or a person linked to A) is a party to the arrangement (section 554A(1)(b) and (5), ITEPA 2003).

The definition of "arrangement" is any "agreement, scheme, settlement, transaction, trust or understanding" (section
554Z(3), ITEPA 2003).

For a transaction to come through the main gateway, the relevant arrangements must be "in essence" concerned
with providing rewards, recognition or loans in connection with A's employment (section 554A(1)(c), ITEPA 2003).

For a transaction to come through the close companies' gateway, it must be reasonable to suppose that the relevant
arrangement is a means of providing "A-linked" loans, benefits or payments. Broadly, loans, benefits or payments
are A-linked if they are provided to A, a person on behalf of A or chosen by A, or to anyone linked with A if it is
reasonable to suppose that the reason for the loan, benefit or payment is the person's link with A.

Additional requirements for the close companies' gateway
There are additional requirements for a transaction to come through the close companies' gateway:

• A (the employee) must be (or have been) an employee or director (including a shadow director) of B (the
employer) either at the time of the transaction or within the previous three years.

• A must have (or have had) a material interest in B either at the time of the transaction or within the previous
three years.

• B (the employer) must be a close company, or a company that would be close if it were resident in the UK.

• B must enter into a relevant transaction by financing it in some way. In broad terms, this means that B must
fund the arrangement in some way, such as by making a payment to the relevant third person, writing off a
loan, transferring an asset, granting a lease or taking a step that results in the relevant third person acquiring
securities or options.

• A main purpose of the relevant arrangement must be the avoidance of income tax, NICs, corporation tax or a
"loan to participator" tax charge in relation to the relevant transaction or the relevant step.
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Relevant steps: summary
Relevant steps include:

• "Earmarking (however informally)", or starting to hold, any money or assets for a possible future relevant
step to be taken by any person.

This is a particularly important type of step, as it is probably the one:

• most likely to catch out the unwary (in the sense that, before Part 7A, advisers would not expect it to be
taxable at all);

• most likely to give rise to a tax charge much earlier than would be expected under older applicable
provisions; and

• about which there is the greatest uncertainty of definition.

• Making a payment or transferring an asset.

• Making a loan.

• Providing security for a loan (or for the meeting of any liability or the performance of any undertaking).

• Enabling an employee or other relevant person to acquire employment-related securities, interests in
securities or securities options.

• Granting a lease, the effective term of which is likely to exceed 21 years (taking into account any likely
extension of the lease, and any additional lease likely to be granted after the end of the first).

• Making an asset available (however informally) to an employee or officer or associated person in a way that
is substantially similar, in terms of benefit, to a transfer of the asset to the relevant person.

• Two years or more after termination of employment or office:

• making an asset available (in any way) to benefit an ex-employee or former officer (or associated
person); or

• continuing to make an asset available (in any way) to benefit an ex-employee or former officer (or
associated person), if the asset was made available to benefit that person before the date falling two
years after termination of employment or office.

For more information on the gateways and the definition of relevant step, see Practice note, Part 7A of ITEPA 2003
(disguised remuneration): the gateways.

Exclusions from Part 7A
Part 7A contains various exclusions (often subject to stringent conditions and restrictions), including exclusions for
relevant steps:

• Taken under a tax-advantaged share scheme, registered pension schemes, or arrangements to provide
employment benefits such as death in service benefits and life policies.
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• Taken as part of certain commercial transactions or certain employee benefits packages.

• Taken to provide an employee with restricted securities subject to a risk of forfeiture that will fall away
within five years.

• Taken to grant an employee an employment-related securities option (but the exclusion applies only to the
option itself, and not any shares effectively earmarked by the grantor to satisfy the option).

• That result in a charge to income tax under any of various charging provisions relating to employment-
related securities and securities options.

• Taken in connection with certain employee car ownership schemes.

• That earmark money or assets for awards to employees of deferred remuneration that meet specified
conditions.

• That involve loans made to facilitate the exercise of employment-related securities options (which must be
repaid within 40 days).

For more detailed information on the exclusions, see Practice note, Part 7A of ITEPA 2003 (disguised
remuneration): exclusions.

Calculation of the taxable amount
The taxable amount under Part 7A is generally the higher of:

• The market value of the benefit.

• The cost of providing the benefit.

The tax is collected through the PAYE system, and Class 1 NICs apply, even where the asset involved is not a readily
convertible asset (RCA).

There are detailed provisions to coordinate the new charges with other tax charging provisions relating
to employment income (and with corporation tax), including provisions for relief from Part 7A in various
circumstances, such as non-residence and double taxation.

For more information, see Practice note, Part 7A of ITEPA 2003 (disguised remuneration): calculation.

Key tax issues
Significant points to note about Part 7A from an employment tax perspective include:

• Like many other employment income tax provisions, Part 7A applies to directors (and other officers) in the
same way as it does to employees. The close companies' gateway applies also to shadow directors.

• PAYE and NICs apply to Part 7A liabilities even if the relevant assets or securities are not RCAs, which is a
significant difference from the rules that apply to other PAYE and NICs liabilities.
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• If a Part 7A PAYE liability is not "made good" by the employee within the period set out in section 222 of
ITEPA 2003 (even if the employer has not accounted for the PAYE), there will be a further income tax and
NICs charge on the value of the PAYE itself (though the tax-on-tax itself will not be due under PAYE).

Key points about relevant third persons
Part 7A:

• Treats any shareholder of the employer (who is not a member of the same group of companies) as a relevant
third person.

• Treats the employer or the employee as a relevant third person, if they act as trustee in respect of money or
assets to be used to provide employment-related rewards, recognition or loans.

• Treats members of the same group of companies as the employer in the same way as the employer (and so,
generally, not as a relevant third person).

Significantly, the legislation includes its own special definition of a group of companies for this purpose
(see Practice note, Part 7A of ITEPA 2003 (disguised remuneration): the gateways: Meaning of a group
of companies in Part 7A). As a result, there could be unexpected Part 7A risks in certain circumstances,
for example, from the inclusion in group benefit arrangements of any employees of joint ventures, or any
employees of subsidiaries in which the parent holds less than a 50% voting or economic interest.

• Treats wholly owned subsidiaries of any employer that is a limited liability partnership (LLP) in the same
way as the employer.

• In a departure from its usual rule, treats the employer (not acting as a trustee) as a relevant third person in
respect of some steps taken in relation to EFRBS (see Relevant steps: summary).

Key points about arrangements falling within Part 7A
Part 7A potentially applies to standard employee remuneration and benefit arrangements that are not generally
considered to be tax avoidance schemes. Liabilities could arise under Part 7A long before any tax and NICs would
become due on the same arrangements under other tax provisions.

It contains exclusions intended to protect standard remuneration and benefit arrangements that would otherwise
be affected, including employee share plans supported by EBTs. However, some important exclusions:

• May be difficult to fall within.

• May require changes to plans and terms before they can be relied on to protect those plans and terms.

For more detail on the exclusions, see Practice note, Part 7A of ITEPA 2003 (disguised remuneration): exclusions.

• Part 7A treats employment-related loans from third parties harshly. There is no relief for the Part 7A charge
on a loan, even if the loan is repaid. This is deliberate. Many of the aggressive avoidance schemes that
inspired this legislation involved loans of re-directed bonus amounts from trusts to employees' family
members. Third party loans made on or after 6 April 1999, and which were not repaid on or before 5 April
2019, were subject to a once off income tax charge. For more information, see Practice note, Part 7A of
ITEPA 2003 (disguised remuneration): loans and quasi-loans outstanding on 5 April 2019.

https://uk.practicallaw.thomsonreuters.com/5-508-3016?originationContext=document&transitionType=PLDocumentLink&contextData=%28sc.Default%29 
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a673587
http://uk.practicallaw.thomsonreuters.com/4-504-5317?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_anchor_a673587
https://uk.practicallaw.thomsonreuters.com/2-107-6762?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29 
https://uk.practicallaw.thomsonreuters.com/6-605-6686?originationContext=document&transitionType=DocumentItem&contextData=%28sc.Default%29 
http://uk.practicallaw.thomsonreuters.com/w-012-4462?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/w-012-4462?originationContext=document&vr=3.0&rs=PLUK1.0&transitionType=DocumentItem&contextData=(sc.Default)
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• It can also apply a tax charge when assets are made available, or continue to be made available, to an ex-
employee two or more years after termination (see Relevant steps: summary).

END OF DOCUMENT



Letter of appointment - 
Independent review of the 2019 loan charge 
  
 This document sets out your principal terms and conditions of appointment.  
  
SIR AMYAS MORSE 
 
 
1. Commencement of appointment 
  

a. You are appointed by the Chancellor of the Exchequer.  Your appointment 
will start on September 10th 2019. 

  
2. Duration 
  

a. Subject to earlier termination, your appointment will be for a fixed period 
of 10 weeks.  It will run from September 10th 2019 to December 1st 2019, 
“the fixed period”. 

      
3. Job title and duties 
  

a. You are appointed to undertake a review of the 2019 loan charge. 
b. The terms of reference for your role are detailed below; 

 
The Reviewer, with the support of a secretariat, is being asked to draw on the available 
evidence and their expertise, engaging as appropriate with stakeholders, to consider: 

- whether the Loan Charge, as it applies to individuals who have directly entered into 
disguised remuneration schemes, is an appropriate response to the tax avoidance 
behaviour in question; 

- whether changes announced by the government in advance of, and since, the Loan 
Charge came into effect address any legitimate concerns that have been raised about 
the impact on individuals, including affordability for those affected. 

The review is focused on the impact of the Loan Charge on individuals who have directly 
entered into disguised remuneration schemes.  

In considering its recommendations the Review must also take account of:  

- the impact on wider taxpayer fairness, and 

- HMRC’s ability to tackle tax avoidance effectively in the future. 

Timing and Recommendations  

The Review will report and provide independent recommendations to the Chancellor of the 
Exchequer and the Financial Secretary to the Treasury by mid-November.  

The Review’s conclusions will be published in a report.  The timing and manner of the 
publication will be determined by the Chancellor of the Exchequer; the Reviewer is expected 
to use their discretion and will have the final say on the content of the report. 

 
4. The review will report to HM Treasury.  



a. You are not an employee.  Accordingly, nothing in this letter shall be 
construed as, or taken to create, a contract of employment between 
yourself and HM Treasury or Her Majesty’s Government. 

b. Your function is to provide external review, advice and expertise on the 
subject matter and produce a report as set out in the terms of reference. 

c. You may work at your own discretion, supported by the secretariat which 
will be provided by HM Treasury. 

d. You will deliver your final report to HM Treasury at the end of the agreed 
appointment. Following delivery of the report the manner, form and timing 
of publication will be determined by the Chancellor of the Exchequer. The 
report will not be edited by HM Treasury without your consent.   

    
5. Fee 

a. Your fee will be £560 per day worked for the duration of the review.   
b. The fees under sub-clause 5a are payable in arrears, in monthly 

instalments. 
c. HM Treasury will deduct income tax and earnings related national 

insurance contributions at source under the PAYE regulations from 
amounts paid under clause 5a. 

d. You will be notified in writing of any change to your fee. 
    
6. Expenses and subsistence  
       

a. The Department will reimburse all reasonable expenses (including travel, 
subsistence and other expenses in line with HMT policies) properly and 
necessarily incurred in respect of your appointment. You will be bound by 
any guidance applicable to members of the Senior Civil Service regarding 
permitted means and cost of travel, and the reasonableness of the 
expenses will be judged by reference to HM Treasury’s Travel and 
Subsistence policy. 

b. Payments made to you in respect of your travel and subsistence 
expenses may be taxable and also attract National Insurance liability. 
Where this is the case, HM Treasury will add to any payments due to you 
in respect of your travel and subsistence and other expenses under 
clause 6a an appropriate amount to take account of your liabilities to tax 
and national insurance contributions. 

c. Your claims for expenses may be published externally. Your acceptance 
of this appointment constitutes agreement to this disclosure.  

 
7. Notice 

a. Either party may terminate this appointment before the expiry of the fixed 
period by giving one month’s notice in writing. 

b. The Chancellor of the Exchequer may terminate your appointment 
immediately, by giving notice in writing, if you are guilty of any conduct 
that means that you are unsuitable to continue to hold this appointment. 

c. You will receive no notice if this appointment is terminated early by mutual 
consent. 



d. If the Chancellor of the Exchequer proposes to terminate your 
appointment prior to the expiry of the fixed term other than through 
immediate termination as a result of unsuitable conduct, you will be 
notified of the proposal and of the reasons for it, and if appropriate, will be 
offered an opportunity to make representations before any final decision is 
taken.  If your appointment is subsequently terminated you will receive 
notice in writing. 

  
8. Conduct 
  

a. It is essential that you are, and are seen to be, honest and impartial in the 
exercise of your duties.  You must not allow your judgement or integrity to 
be compromised or permit there to arise any reasonable grounds for 
suspicion as to the compromise of your judgement and integrity.  The 
Seven Principles of Public Life, attached for your information at Annex 1, 
provide good guidance in the standards expected. 

b. If you believe you are being required to act in a way which: 
  

                  -      is illegal, improper, or unethical; 
                   -      is in breach of constitutional convention or a professional code; 
                   -      may involve possible maladministration; or 
                   -      is otherwise inconsistent with the Seven Principles of Public Life; 
  

you should report the matter in writing to the Chancellor of the Exchequer. 
  
9. Confidentiality/use of official information 
  

a. You are required to exercise the same care in the use of official 
information attained in the course of your duties, that is required from 
officials employed in the Civil Service. 

b. You are also subject to the Official Secrets Act 1989.  
  
10. Conflicts of interest 
  

a. You must declare, to the Chancellor of the Exchequer or Permanent 
Secretary, any personal or business interest which may, or may be 
perceived (by a reasonable member of the public) to influence your 
judgement in performing your functions and obligations under this 
agreement. These interests include (without limitation), personal direct 
and indirect pecuniary interests and any such interests of your close 
family members and/or of people living in the same household as you or 
as your close family members. 

b. You must inform the Chancellor or Permanent Secretary, in advance, of 
any new appointments that may impinge on your performance of your 
functions and obligations under this Agreement. 

c. It will be your responsibility to withdraw from any discussions where you 
have any interests that may, or may be perceived to, influence your 
judgement. 



d. All information on potential conflicts of interest will be held by the 
Permanent Secretary’s office and could be disclosed to the public under 
the Freedom of Information Act (2000). In entering in to this agreement 
and accepting this appointment you thereby consent to this disclosure. 

  
11. Gifts and Hospitality 
  

a. In order to avoid any suggestion of partiality, Departmental staff normally 
refuse personal gifts or hospitality offered in connection with their duties, 
and you should exercise similar restraint. Sensible judgement should be 
exercised and there is no reason to refuse: 

                  - isolated gifts of a trivial nature such as calendars or diaries; and 
                  - occasional minor hospitality such as working lunches. 

b. In case of doubt, you should contact the Permanent Secretary’s Office for 
advice before accepting. Offers of significant gifts (worth £25 or more) or 
hospitality should be reported, even if they are refused, so that they can 
be formally registered. 
 

12. Personal liability 
 

a. In accordance with central policy, the Chancellor of the Exchequer will 
provide that where you have acted honestly, reasonably, in good faith and 
without negligence you will not have to meet out of your own personal 
resources any personal civil liability which is incurred in execution or 
purported execution of the report. 

  
         
  
Signed ______________________________              _______________ 
                                                                                       (Date) 
 
 
  



Annex 1 
The Seven Principles of Public Life 
  
Selflessness 
Holders of public office should act solely in terms of the public interest. They should not do 
so in order to gain financial or other benefits for themselves, their family or their friends. 
  
Integrity 
Holders of public office should not place themselves under any financial or other obligation 
to outside individuals or organisations that might seek to influence them in the performance 
of their official duties. 
  
Objectivity 
In carrying out public business, including making public appointments, awarding contracts, or 
recommending individuals for rewards and benefits, holders of public office should make 
choices on merit. 
  
Accountability 
Holders of public office are accountable for their decisions and actions to the public and 
must submit themselves to whatever scrutiny is appropriate to their office. 
  
Openness 
Holders of public office should be as open as possible about all the decisions and actions 
that they take. They should give reasons for their decisions and restrict information only 
when the wider public interest clearly demands. 
  
Honesty 
Holders of public office have a duty to declare any private interests relating to their public 
duties and to take steps to resolve any conflicts arising in a way that protects the public 
interest. 
  
Leadership 
Holders of public office should promote and support these principles by leadership and 
example. 
 
 
 
 



Potential Meetings between Monday (16th September) and Wednesday (18th) 

This is a list of people you may wish to meet at the start of next week. We will separately prepare a fuller 
stakeholder engagement plan. 

This list is fairly long as we think there’s a benefit in approaching a larger number of people at this point and 
demonstrating that we want to be open, and because some may not be available at this notice. 

We suggest using the meetings next week to listen to the criticisms and concerns related to the Loan Charge, and 
show that we are being open. To set that tone, we suggest offering to meet with them and also say that they are 
welcome to bring ‘a couple’ of other people to the meetings, if they think that would be helpful. 

 

People to prioritise meeting: 

• Representative of the Loan Charge Action Group (LCAG): e.g. Steve Packham, spokesman 

• Executive Members of the All Party Parliamentary Group: Sir Ed Davey, plus perhaps a group meeting with 
Ruth Cadbury, Ross Thomson, Baroness Kramer, and Liz Twist. 

• Chair of Lords Economic Affairs Committee: Lord Forsyth 

 

Other people to approach in case they are available: 

• Senior MPs who have expressed strong views: Iain Duncan Smith, Sir Vince Cable, potentially Peter Dowd 
and Annaliese Dodds in their roles as shadow HMT Ministers 

• HMRC officials: e.g. Jim Harra (2nd Permanent Secretary), plus 2 of the relevant directors from Penny 
Ciniewicz, Ruth Stanier, Mary Aiston, and Carol Bristow. 

• Chartered Institute of Taxation: Glyn Fullelove (President), plus their suggested representative, and a 
member of the Low Income Tax Reform Group (LITRG), a sub-body of CIOT. 

• Institute of Chartered Accountants in England and Wales (ICAEW): Paul Aplin (President) plus their experts 
on this area: Rebecca Bennyworth and Anita Monteith. 

• The Association of Independent Professionals and the Self-Employed (IPSE): Chris Bryce (CEO) and their 
experts. 

• Other experts: 

o Ray McCann, who was the former president of CIOT, formerly worked at HMRC and has written to 
the Chancellor about the Loan Charge.  

o Keith Gordon, a Barrister who appeared in front of the Lords committee and tweets about the Loan 
Charge regularly. 

o Graham Webber, a tax advisor who acts for many of these individuals and appeared with Keith 
Gordon at the Lords committee. 

 
Note: a new chair of the TSC needs to be elected, so we will want to meet with that person soon after they are 
chosen. 
 
 
Are you content for us to approach the people listed above? Are there others you would like us to contact? 



LOAN CHARGE REVIEW: AGENDA FOR THURSDAY VISIT 

Location: HM Treasury 

Agenda with indicative timings: 

10am: Sir Amyas arrives 

10am – 10.15am, closed introduction to the team 

10.15am – 10.30am, finalise list of which stakeholders to approach for meetings next week 

10.30am – 1.15pm, meetings with HMT and HMRC officials to introduce us to the Loan Charge 

• History of Disguised Remuneration schemes and tax avoidance: what were the schemes, 
who used them, and why was the Loan Charge introduced? 

• Introduction to how the Loan Charge works: 

o Worked examples of how the Loan Charge works; 

o Overview of who is impacted by the Loan Charge (including those who have settled 
and our best understanding of those facing the Loan Charge) by income levels; when 
they used the DR schemes; and size of payment they are facing each year and in 
total; 

o Explanation of the existing legislation, with lawyers; 

o The main concerns raised by MPs and campaigners and HMT and HMRC’s responses 
to date; 

• Note: I have agreed that information provided by HMT and HMRC in this section should not 
be used for review documents. It will only be used to introduce us to the issue. 

1.15pm – 1.45pm, lunch with the review team 

1.45pm – 2.30pm, setting up IT and other practicalities 

2.30pm – 4pm, first discussion of the potential content of the review, such as the potential review 
chapters 

4pm, next week and AOB 



DRAFT FOR DISCUSSION- VERSION 2 
 

Independent Loan Charge Review 
 

Framework for interaction between the Independent Loan Charge Review, HM Treasury and HM 
Revenue & Customs during the Review 

 
The Independent Loan Charge Review was announced on Wednesday 11 September 2019. This 
document provides a framework to ensure the Review is able to undertake its work in a fair and 
independent manner by setting the guidelines for the working relationship between the Review, HM 
Treasury and HM Revenue & Customs.  
 
The overarching principle is that, as set out in the terms of reference,1 HM Treasury and HM 
Revenue & Customs will make all possible efforts to support the Reviewer.  
 
Independent Loan Charge Review Secretariat 
 

1. The Independent Reviewer is supported by a team of officials, drawn from HM Treasury and 
HM Revenue & Customs.  
 

2. The Secretariat will report directly to the Reviewer, Sir Amyas Morse, and act only on his 
instructions and direction.  

 
3. The Reviewer has the final say on the recommendations and what is published in the 

Review. 
 
Location  
 

4. The Reviewer and Secretariat will not work from 1 Horse Guards Road or 100 Parliament 
Street]. The Reviewer and Secretariat will be located at Eastcheap Court, 11 Philpot Lane, 
London, EC3M 8UD for the duration of the Review. This will be its permanent base for the 
duration of the Review.  

 
5. The Reviewer and the Secretariat will not hold internal meetings or meetings with external 

stakeholders in 1 Horse Guards Road or 100 Parliament Street. It is expected that these 
meetings should be held at Eastcheap Court or other external venues. The exception is 
where the Reviewer and the Secretariat meets with staff from HM Treasury and HM 
Revenue & Customs if it is more convenient for the meeting to be held in 1 Horse Guards 
Road or 100 Parliament Street. 

 
Contact with HM Treasury and HM Revenue & Customs  
 

6. All business undertaken by the Reviewer and Secretariat should be undertaken through 
dedicated Independent Loan Charge Review communication channels. This includes:  

 
• all emails should be sent from @loanchargereview.org.uk email addresses  
• all emails received should be to @loanchargereview.org.uk email addresses 
• all letters should be sent using the loanchargereview headed correspondence 

 
7. The Secretariat should not undertake any HM Treasury or HM Revenue & Customs business 

from these communication channels.  
 
 
 
 

                                                           
1 www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review 
 

http://www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review
http://www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review
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Correspondence 
 

8. The Reviewer and the Secretariat are responsible for responding to all correspondence sent 
to it. It should not pass correspondence to HM Treasury or HM Revenue & Customs, but may 
indicate to the correspondent that, where appropriate, he/she should contact the 
Departments for an answer to the question.  
 

9. Likewise, HM Treasury and HM Revenue & Customs will not pass correspondence to the 
Reviewer or the Secretariat, but may indicate to the correspondent that, where appropriate, 
he/she should contact the Review for an answer to the question.  

 
10. The Reviewer and Secretariat are responsible for ensuring the Review complies with all legal 

responsibilities when handling data, including the processing of personal data.  
 
Press Enquiries 
 

11. [The Reviewer and Secretariat will be supported, if a necessary, by a nominated Press Officer 
from the HM Treasury Press Office. The Press Officer will act only on the instructions and 
direction of the Reviewer and the Secretariat].  

 
Nominated single points of contact in HM Treasury and HM Revenue & Customs 
 

12. The Secretariat will have single nominated points of contact in both HM Treasury and HM 
Revenue & Customs. These are: 

 
• [HMT – section 40(2)] - HM Treasury 

 
• [HMRC – section 40(2)] - HM Revenue & Customs 

 
Meetings with HM Treasury and HM Revenue & Customs 
 

13. HM Treasury and HM Revenue & Customs must make all possible efforts to support the 
Reviewer. The Reviewer and the Secretariat can request and hold any meetings it deems 
necessary to fulfil the terms of reference.  
 

14. The Reviewer and the Secretariat may request and hold meetings about the Loan Charge 
with staff from HM Treasury and HM Revenue & Customs. The Secretariat should keep 
accurate and timely records of these meetings. 

 
15. The Reviewer and Secretariat can ask to meet specific individuals or about specific issues. 

Requests for all formal meetings about the Loan Charge with HM Treasury and HM Revenue 
& Customs staff should be made through the nominated contacts in those departments. 
[Other staff should not be contacted directly by the Secretariat to request a meeting].  

 
16. [The Reviewer and the Secretariat may wish to have general discussions with HM Treasury 

and HM Revenue & Customs staff outside of formal meetings to, for example, clarify issues 
or discuss the working relationship. Participants should exercise professional judgement 
about the need to keep a record of these meetings].  

 
17. Neither the Reviewer nor members of the Secretariat will be a member of any internal HM 

Treasury and HM Revenue & Customs steering group relating to the Loan Charge. Neither 
will the Reviewer nor members of the Secretariat participate in any other internal HM 
Treasury and HM Revenue & Customs meetings relating to the Loan Charge.  
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18. HM Treasury and HM Revenue & Customs staff will not participate in any internal Review 
meetings, its meetings with external stakeholders, or in any consultative groups created by 
the Reviewer and the Secretariat.  

 
Sharing information 
 

19. HM Treasury and HM Revenue & Customs must make all possible efforts to support the 
Reviewer. The Reviewer and the Secretariat can ask for any information from HM Treasury 
and HM Revenue & Customs that it believes is necessary to meet its terms of reference. 

 
20. All requests for formal information about the Loan Charge should be made in writing to the 

nominated contact points in both HM Treasury and HM Revenue & Customs. The Secretariat 
should keep accurate and timely records of the information requested and received. 

 
21. HM Treasury and HM Revenue & Customs will provide information through the nominated 

contacted points in a timely manner.  
 

22. HM Treasury and HM Revenue & Customs will endeavour to provide any information 
requested subject to legal constraints and professional judgement. Explanations will always 
be provided where requests cannot be fully met. If there is an administrative reason why it is 
not possible – such as the disproportionate time required to produce the information – then 
the Reviewer has the right to raise this issue to the Director Personal Tax, HM Treasury, who 
then can then make a final decision, following consultation with HM Revenue & Customs.  

 
23. The Reviewer and Secretariat must not disclose to a third-party information provided by HM 

Treasury and HM Revenue & Customs without the express permission of the departments.  
 

24. The Reviewer and Secretariat are responsible for any information shared with HM Treasury 
and HM Revenue & Customs before it provides its final recommendations. The Review is not 
obliged to share information about progress or emerging conclusions, but can do so if it 
wishes. It is for the Reviewer and the Secretariat to determine what it is appropriate to 
share, including ensuing it has the agreement as necessary of any third-party sources to 
share the information, particularly personal data or confidential information.  

 
Storing information during the Review 
 

25. Information held by the Secretariat should be stored on the dedicated SharePoint depository 
for the Independent Review of the Loan Charge. This can only be accessed by the Reviewer 
and the Secretariat during the course of the Review.  

 
12 September 2019 



 
New Ministers/NEDs/Whips Information 

Please provide the following information and return to HR Helpdesk, via email to 
hrhelpdesk@hmtreasury.gsi.gov.uk for attention of the Pay Team  

 
Please complete all the below boxes & update the checklist at the end 

Surname  
First Name  
Title (Mr, Ms, Miss, Mrs, Doctor etc)  
Marital Status  
Address (Home)  

 
Telephone No   
Date of birth  
Email   
Gender   
NI Number  

 
Bank name  
Account Holder’s Name  
Bank address  

 
Bank sort code  
Bank account code  

 
P45/HMRC New Starter Checklist:  
If you do not have a current P45 (i.e. within the past 8 weeks) please complete the form on this link: 
https://www.gov.uk/government/publications/paye-starter-checklist 

 
NI Deferment:  
For application form for deferment of payment of Class 1 national insurance contributions, please 
use the following link:  
https://www.gov.uk/government/publications/national-insurance-application-for-deferment-of-
payment-of-class-1-national-insurance-contributions-ca72a 
 
Pension:  
If you would like to opt out of the pension scheme, please complete the form on this link: 
https://www.mypcpfpension.co.uk/docs/librariesprovider4/care-docs/ministers/2-opt-out-
form.pdf?sfvrsn=6.  Please return this to the address on the form, although inform us you have 
opted out so we can amend payroll.  If we do not hear from you, you will be auto enrolled.  Details 
of the scheme can be found here: https://www.mypcpfpension.co.uk/active-members/care/ministers 
 
Checklist: 
Please use the below checklist to ensure the following is returned, enabling us to action Payroll: 

Item Complete/ 
Attached? 

Item Complete/ 
Attached? 

Completion of this form  P45 or HMRC New Starter Checklist  
NI Deferment certificate (if 
applicable) 

 Confirmation of Pension opt out (if 
applicable) 

 

Please note, payroll cut off is the 5th of each month.  Anything received after this date will be 
actioned through payroll the following month (however, interim payments can be made offline) 

mailto:xxxxxxxxxx@xxxxxxxxxx.xxx.xxx.xx
mailto:xxxxxxxxxx@xxxxxxxxxx.xxx.xxx.xx
https://www.gov.uk/government/publications/paye-starter-checklist
https://www.gov.uk/government/publications/paye-starter-checklist
https://www.gov.uk/government/publications/national-insurance-application-for-deferment-of-payment-of-class-1-national-insurance-contributions-ca72a
https://www.gov.uk/government/publications/national-insurance-application-for-deferment-of-payment-of-class-1-national-insurance-contributions-ca72a
https://www.gov.uk/government/publications/national-insurance-application-for-deferment-of-payment-of-class-1-national-insurance-contributions-ca72a
https://www.gov.uk/government/publications/national-insurance-application-for-deferment-of-payment-of-class-1-national-insurance-contributions-ca72a
https://www.mypcpfpension.co.uk/docs/librariesprovider4/care-docs/ministers/2-opt-out-form.pdf?sfvrsn=6
https://www.mypcpfpension.co.uk/docs/librariesprovider4/care-docs/ministers/2-opt-out-form.pdf?sfvrsn=6
https://www.mypcpfpension.co.uk/docs/librariesprovider4/care-docs/ministers/2-opt-out-form.pdf?sfvrsn=6
https://www.mypcpfpension.co.uk/docs/librariesprovider4/care-docs/ministers/2-opt-out-form.pdf?sfvrsn=6
https://www.mypcpfpension.co.uk/active-members/care/ministers
https://www.mypcpfpension.co.uk/active-members/care/ministers


 
 

FRAMEWORK FOR INTERACTION BETWEEN THE INDEPENDENT LOAN CHARGE REVIEW, HM 
TREASURY, AND HM REVENUE & CUSTOMS DURING THE REVIEW 

 
The Independent Loan Charge Review was announced on Wednesday 11 September 2019. This 
document provides a framework to ensure the Review can undertake its work in a fair and 
independent manner by setting out in more detail the guidelines for the working relationship 
between the Review, HM Treasury and HM Revenue & Customs during the period of the review. 
 
The overarching principle of the framework is that, as set out in the terms of reference,1 HM 
Treasury and HM Revenue & Customs will make all possible efforts to support the Review’s work as 
requested.  
 
Independent Loan Charge Review Secretariat 
 

1. As set out by the Terms of Reference, the Independent Reviewer is supported by a team of 
officials, drawn from HM Treasury and HM Revenue & Customs.  
 

2. The Secretariat will report directly to the Reviewer, Sir Amyas Morse. As is set out by the 
Terms of Reference, the Reviewer has the final say on the conclusions and content of his 
report. These conclusions will be published, with the timing and manner of publication to be 
determined by the Chancellor of the Exchequer. 
  

3. The Review will be based at Eastcheap Court, 11 Philpot Lane, London, EC3M 8UD for its 
duration.  

 
Contact between the Review and HM Treasury and HM Revenue & Customs  
 

4. The Reviewer and Secretariat will use dedicated Independent Loan Charge Review 
communication channels. These include:  

 
• all emails relating to the Review between the departments, the Reviewer, and 

Secretariat will be sent/received via @loanchargereview.org.uk email addresses  
• letters sent using Independent Loan Charge Review headed correspondence 

 
5. When conducting duties for the Review, the Secretariat commits to only use these 

communication channels. 
 

6. The Secretariat will have single nominated points of contact in both HM Treasury and HM 
Revenue & Customs.  

 
Correspondence and Personal Data 
 

7. The Reviewer and the Secretariat will respond at their discretion to correspondence sent 
directly to it and related to the Review. 
 

8. Where correspondence intended for the attention of the Reviewer is sent to HM Treasury or 
HM Revenue and Customs, officials will forward it to the Review team. Where 
correspondence is sent to the Review but is outside of its scope, the Review team, where 
they hold the relevant permission, may notify the single points of contact in the relevant 
department(s) and agree a course of action.  
  

9. The Reviewer and Secretariat are responsible for ensuring the Review complies with all legal 
responsibilities when handling data, including the processing of personal data.  

 
                                                           
1 www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review 
 

http://www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review
http://www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review


 
 
Press Enquiries 
 

10. The Reviewer and Secretariat will be supported, if necessary, by a nominated Press Officer of 
their choosing. The Press Officer will act only on the instructions and direction of the 
Reviewer and the Secretariat.  
 

Meetings with HM Treasury and HM Revenue & Customs 
 

11. HM Treasury and HM Revenue & Customs will make all possible efforts to support the 
Reviewer. The Reviewer and the Secretariat can request and hold any meetings it deems 
necessary to fulfil the terms of reference.  
 

12. The Reviewer and the Secretariat may request and hold meetings about the Loan Charge 
with staff from HM Treasury and HM Revenue & Customs, as required to fulfil the purpose 
of the Review and its Terms of Reference.  
 

13. Requests for meetings about the Loan Charge with HM Treasury and HM Revenue & 
Customs staff will be made through the nominated contacts in those departments. The 
Secretariat will record the actions coming out of these meetings. 

 
14. The Reviewer and members of the Secretariat will not be a member of any internal HM 

Treasury and HM Revenue & Customs meetings or undertake any work relating to the Loan 
Charge, during the duration of the review. Likewise, HM Treasury and HM Revenue & 
Customs staff will not participate in any internal Review meetings, its meetings with other 
external stakeholders or in any consultative groups created by the Reviewer. 

 
Sharing information 
 

15. In line with the Terms of Reference, HM Treasury and HM Revenue & Customs will make all 
possible efforts to provide the information requested by the Review, unless there is a legal 
reason for not doing so.  
 

16. If there is an administrative reason why it is not possible – such as the disproportionate time 
required to produce the information – then the Reviewer has the right to raise this issue to 
the Director Personal Tax, HM Treasury, who then can then make a final decision, following 
consultation with HM Revenue & Customs. 
 

17. Where information requested by the Review does not exist, all possible efforts will be made 
to provide an appropriate substitute. 
 

18. All requests for formal information about the Loan Charge should be made in writing to the 
nominated contact points in both HM Treasury and HM Revenue & Customs. HM Treasury 
and HM Revenue & Customs commits to providing information through the nominated 
contacted points in a timely manner. The Secretariat commits to keeping accurate and 
timely records of the information requested and suitably file it in a secure location. 

 
19. HM Treasury and HM Revenue and Customs agree that all information shared – unless 

explicitly agreed otherwise by both the relevant department and the secretariat – can be 
included in the Reviewer’s published report, including any documents used in its production. 

 
20. The Review is not obliged to share information about progress or emerging conclusions. It is 

for the Reviewer and the Secretariat to determine what it is appropriate to share, including 
ensuring it has the agreement as necessary of any third-party sources to share the 
information, particularly personal data or confidential information. 
 

21. Ahead of final publication, the Review team commits to only disclosing the information to a 
nominated list of individuals, who will have agreed not to disclose it further. 



 
 
 
Storing information during the Review 
 

22. Information held by the Secretariat should be stored on the dedicated SharePoint depository 
for the Independent Review of the Loan Charge. This can only be accessed by the Reviewer 
and the Secretariat, and subsequently will be stored in accordance with relevant legislation.  

 
19 September 2019 
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FRAMEWORK FOR INTERACTION BETWEEN THE INDEPENDENT LOAN CHARGE REVIEW, HM 
TREASURY, AND HM REVENUE & CUSTOMS DURING THE REVIEW 

 
The Independent Loan Charge Review was announced on Wednesday 11 September 2019. This 
document provides a framework to ensure the Review can undertake its work in a fair and 
independent manner by setting out in more detail the guidelines for the working relationship 
between the Review, HM Treasury and HM Revenue & Customs during the period of the review. 
 
The overarching principle of the framework is that, as set out in the terms of reference,1 HM 
Treasury and HM Revenue & Customs will make all possible efforts to support the Review’s work as 
requested.  
 
Independent Loan Charge Review Secretariat 
 

1. As set out by the Terms of Reference, the Independent Reviewer is supported by a team of 
officials, drawn from HM Treasury and HM Revenue & Customs.  
 

2. The Secretariat will report directly to the Reviewer, Sir Amyas Morse. As is set out by the 
Terms of Reference, the Reviewer has the final say on the conclusions and content of his 
report. These conclusions will be published, with the timing and manner of publication to be 
determined by the Chancellor of the Exchequer. 
  

3. The Review will be based at Eastcheap Court, 11 Philpot Lane, London, EC3M 8UD for its 
duration.  

 
Contact between the Review and HM Treasury and HM Revenue & Customs  
 

4. The Reviewer and Secretariat will use dedicated Independent Loan Charge Review 
communication channels. These include:  

 
• all emails relating to the Review between the departments, the Reviewer, and 

Secretariat will be sent/received via @loanchargereview.org.uk email addresses  
• letters sent using Independent Loan Charge Review headed correspondence 

 
5. When conducting duties for the Review, the Secretariat commits to only use these 

communication channels. 
 

6. The Secretariat will have single nominated points of contact in both HM Treasury and HM 
Revenue & Customs.  

 
Correspondence and Personal Data 
 

7. The Reviewer and the Secretariat will respond at their discretion to correspondence sent 
directly to it and related to the Review. 
 

8. Where correspondence intended for the attention of the Reviewer is sent to HM Treasury or 
HM Revenue and Customs, officials will forward it to the Review team. Where 
correspondence is sent to the Review but is outside of its scope, the Review team, where 
they hold the relevant permission, may notify the single points of contact in the relevant 
department(s) and agree a course of action.  
  

9. The Reviewer and Secretariat are responsible for ensuring the Review complies with all legal 
responsibilities when handling data, including the processing of personal data.  

 
                                                           
1 www.gov.uk/government/publications/disguised-remuneration-independent-loan-charge-review 
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Press Enquiries 
 

10. The Reviewer and Secretariat will be supported, if necessary, by a nominated Press Officer of 
their choosing. The Press Officer will act only on the instructions and direction of the 
Reviewer and the Secretariat.  
 

Meetings with HM Treasury and HM Revenue & Customs 
 

11. HM Treasury and HM Revenue & Customs will make all possible efforts to support the 
Reviewer. The Reviewer and the Secretariat can request and hold any meetings it deems 
necessary to fulfil the terms of reference.  
 

12. The Reviewer and the Secretariat may request and hold meetings about the Loan Charge 
with staff from HM Treasury and HM Revenue & Customs, as required to fulfil the purpose 
of the Review and its Terms of Reference.  
 

13. Requests for meetings about the Loan Charge with HM Treasury and HM Revenue & 
Customs staff will be made through the nominated contacts in those departments. The 
Secretariat will record the actions coming out of these meetings. 

 
14. The Reviewer and members of the Secretariat will not be a member of any internal HM 

Treasury and HM Revenue & Customs meetings related to the Loan Charge or undertake any 
such work, during the duration of the review. Likewise, HM Treasury and HM Revenue & 
Customs staff will not participate in any internal Review meetings, its meetings with other 
external stakeholders or in any consultative groups created by the Reviewer. 

 
Sharing information 
 

15. In line with the Terms of Reference, HM Treasury and HM Revenue & Customs must make all 
possible efforts to provide the information requested by the Review, unless there is a legal 
reason for not doing so.  
 

16. If there is an administrative reason why it is not possible – such as the disproportionate time 
required to produce the information – then the Reviewer has the right to raise this issue to 
the Director of Counter Avoidance, HM Revenue & Customs, who then can then make a final 
decision, following consultation with HM Treasury. 
 

17. Where information requested by the Review does not exist, HMRC and HMT will explain the 
reason and suggest an alternative to the Review for them to consider. All possible efforts will 
be made to provide an appropriate substitute. 
 

18. All requests for formal information about the Loan Charge should be made in writing to the 
nominated contact points in both HM Treasury and HM Revenue & Customs. HM Treasury 
and HM Revenue & Customs commits to providing information through the nominated 
contacted points in a timely manner. The Secretariat commits to keeping accurate and 
timely records of the information requested and will suitably file it in a secure location. 
 

19. HM Treasury and HM Revenue & Customs have the right to provide additional relevant 
information to the Review. 

 
20. HM Treasury and HM Revenue and Customs agree that all information shared – unless 

explicitly agreed otherwise by both the relevant department and the secretariat – can be 
included in the Reviewer’s published report, including any documents used in its production. 

 
21. The Review is not obliged to share information about progress or emerging conclusions. It is 

for the Reviewer and the Secretariat to determine what it is appropriate to share, including 



 
 

ensuring it has the agreement as necessary of any third-party sources to share the 
information, particularly personal data or confidential information. 
 

22. Ahead of final publication, the Review team commits to only disclosing the information to a 
nominated list of individuals, who will have agreed not to disclose it further. 

 
Storing information during the Review 
 

23. Information held by the Secretariat should be stored on the dedicated SharePoint depository 
for the Independent Review of the Loan Charge. This can only be accessed by the Reviewer 
and the Secretariat, and subsequently will be stored in accordance with relevant legislation.  

 
24 September 2019 
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HM Treasury 
1 Horse Guards Road 

London 
SW1A 2HQ 

United Kingdom 
 
 

  

Recipient Name And Organisation 
Recipient Address 

  

  
[•] September 2019 

  
 
Dear 
 
INDEPENDENT LOAN CHARGE REVIEW: APPOINTMENT AS AN EXTERNAL ADVISOR 

On the request of Sir Amyas Morse, who has recently been appointed by the Chancellor 
of the Exchequer to conduct an Independent Review of the Loan Charge, I am writing to 
confirm your appointment as an External Advisor for the Review. This appointment is 
subject to satisfactory completion of a conflict of interest process.  

The Review has been commissioned to report by mid-November 2019, and so the 
Reviewer will need to determine his recommendations in sufficient time so as to meet 
that deadline. To assist with this, External Advisors will provide informal advice to the 
Reviewer, so as to:  

• advise the Reviewer on the direction and focus of the Review’s work to support 
delivery of the Review’s objectives; 

• provide the Reviewer with expert insight and challenge; and 

• advise the Reviewer on the interpretation of emerging evidence from the Review 
and elsewhere. 

For the avoidance of doubt, your advice will be provided to the Reviewer (as distinct from 
being provided to Ministers and/or officials from HM Treasury or HM Revenue & 
Customs), who is being supported by a Secretariat of seconded civil servants. As is set 
out in the Terms of Reference for the Review (which are annexed to this letter), the 
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Reviewer will have the final say on what is published in his Report. The Reviewer 
envisages that his Report will identify his External Advisors. 

Terms of Appointment 

Your appointment will last for the duration of the Review, commencing from today.  The 
role will be paid expenses only. 

The terms of your appointment are set out in Annex A to this letter and the Terms of 
Reference for the Review can be found at Annex B.   

I would be grateful if you can acknowledge receipt of this letter and confirm that you 
accept the terms outlined.  

Please can you also complete the Conflict of Interest Form which can be found at Annex 
C and return a hard copy (or scanned copy) to us as soon as possible. 

Immediate next steps 

The Secretariat to the Review would like to arrange an initial conversation between you 
and the Reviewer to discuss his thinking to date. They will be in touch with you about 
arrangements for this, and to discuss the process between now and when the Review 
reports.  

The Reviewer is currently conducting a rapid informal evidence-collection exercise 
(which closes on 30th September) to inform the evidence base for the review. He has 
asked for your help in letting people know about this to maximise outreach to people 
with perspectives on the issues raised within the Terms of Reference for the Review. 

If you have any questions about the details in this letter, then please do get in touch 
with Siobhan Jones [LCR-Section 40(2). 

I am very grateful that you have agreed to assist with the Review and that you have 
agreed to share your expertise in this area with both the Reviewer and the Review Team. 

I look forward to hearing from you. 

 

 

 

[Tom Scholar/Beth Russell] 
[Title] 
HM Treasury 
 
 
Annex A – Terms of Appointment  
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Annex B – Terms of Reference for the Review 
Annex C – Conflict of Interest Form: for return to [HMT – section 40(2)] 
Annex D – Expenses Policy 
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Independent Loan Charge Review 
Eastcheap Court, 11 Philpot Lane 

London 
EC3M 8UD 

United Kingdom 

 
 

[•] September 2019 

INDEPENDENT LOAN CHARGE REVIEW: TERMS OF APPOINTMENT AS AN 
EXTERNAL ADVISOR 

 

These Terms of Appointment should be read alongside the Review’s Terms of 
Reference. You will need to confirm your acceptance of these Terms of Appointment 
by email to the Review Team Secretariat, and submit a signed Conflict of Interest 
Form before meeting with the Reviewer. 

Time commitment 

It is expected that the Reviewer may wish to discuss his thinking, and emerging 
conclusions, with you between 2-4 times prior to the Review reporting in mid-
November 2019. 

Accountability 

All External Advisors will act in a personal capacity rather than represent the views 
of their organisation (if any). 

Conflicts of Interest 

You are required to declare on appointment any private interests which may, or 
may be perceived to, conflict with your role and responsibilities as an External 
Advisor to the Reviewer, including any business interests and positions of 
authority outside of your role as an External Advisor. You must inform the Review 
Team Secretariat of any changes to these commitments. You must ensure that no 
conflict arises, or could reasonably be perceived to arise, between your discharge 
of roles and responsibilities in relation to the Review and your private interests.   



 OFFICIAL  

You must also remove yourself from the discussion or determination of matters in 
which you have a financial interest.  In matters in which you have a non-financial 
interest, you should not participate in the discussion or determination of a matter 
where the interest might suggest a danger of bias.   

Compensation 

The role as an External Advisor is unpaid. 

Allowances 

You are permitted to claim reasonable travel and subsistence expenses, in 
accordance with HM Treasury’s travel policy (as HM Treasury is meeting the costs 
associated with the Review). Please discuss these with the Review Team Secretariat 
before incurring costs. 

You may claim travel and subsistence expenses, which are necessarily incurred in 
carrying out your role and responsibilities as an External Advisor to the Reviewer, 
in line with travel and subsistence policy and rates.  Your claims for expenses may 
be published externally on a quarterly basis, as is standard practice. Your 
acceptance of this appointment constitutes agreement to this disclosure.  You 
may claim reasonable expense incurred in the course of your duties. This includes 
standard class travel, overnight hotel accommodation and reasonable expenses 
for breakfast, lunch and evening meals 

Confidentiality 

There will be a duty of confidentiality imposed on External Advisors, who may be 
exposed to sensitive information in the course of their role.   

You acknowledge that all information acquired in the course of carrying out your 
duties during your appointment is confidential and must not, without prior written 
clearance from the Review Team Secretariat, be released, communicated or 
disclosed to any third party or used for any reason other than in furtherance of 
the Review, either during your appointment or following its termination.  

The restriction shall cease to apply to any confidential information which may 
(other than by reason of your breach of these terms) become available to the 
public generally. 



 

 
 
 

DATE: xx SEPTEMBER 2019 

 

 

 

NON-DISCLOSURE AGREEMENT 

 

 

 

BETWEEN 

 

Her Majesty’s Treasury 

 

AND 

 

[NAME] 
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THIS AGREEMENT is made on xx September 2019 

BETWEEN: 

(1) Her Majesty’s Treasury of 1 Horse Guards Road, London SW1A 2HQ (“HMT”); and 

(2) [NAME] (“the Adviser”) 

(together, “the Parties”). 

WHEREAS: 

The Adviser is to be engaged by HMT on behalf of Sir Amyas Morse (“the Reviewer”) in his capacity 
as the Independent Reviewer of the Loan Charge, and in the course of that engagement is likely to 
receive Confidential Information from HMT and from Her Majesty’s Revenue and Customs (“HMRC”) 
for the purpose of carrying out that role (the “Permitted Purpose”). 

IT IS AGREED as follows: 

1 Interpretation 

1.1 In this Agreement, unless the context otherwise requires:  

“Confidential 
Information” 

means: 

(a) information conveyed by any means (including all personal 
data within the meaning of the Data Protection Act 2018) 
provided by the Disclosing Party to the Adviser in the course 
of, or for the purposes of his role as such that relates to: 
(i) the Disclosing Party; or 
(ii) the operations, business, affairs, internal 
communications, developments, intellectual property rights, 
trade secrets, know-how or personnel of the Disclosing Party; 

(b) any other Information provided by the Disclosing Party to the 
adviser that is clearly designated as being confidential or 
equivalent (whether or not it is so marked) or that ought 
reasonably to be considered to be confidential which comes 
(or has come) to the Adviser’s attention or into his possession 
in connection with the Permitted Purpose;  

(c) discussions, negotiations, and correspondence between the 
Disclosing Party or any of its ministers, officers, employees, 
consultants or professional advisers and any other person in 
connection with the Permitted Purpose and all matters 
arising therefrom; and 

(d) information derived from any of the above, 

but not including any information that: 

(i) was in the possession of the Adviser without obligation of 
confidentiality prior to its disclosure by the Disclosing Party;  

(ii) the Adviser obtained on a non-confidential basis from a third 
party who is not, to the Adviser’s knowledge or belief, bound 
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by a confidentiality agreement with the Disclosing Party or 
otherwise prohibited from disclosing the information to the 
Adviser; 

(iii) was already generally available and in the public domain at 
the time of disclosure otherwise than by a breach of this 
Agreement or breach of a duty of confidentiality; or 

(iv) was independently developed without access to Confidential 
Information; 

“Crown Body” means any department, office or agency of the Crown other than 
HMRC or HMT; 

“Disclosing Party” means HMRC or HMT; 

“Information” means all information of whatever nature, however conveyed and in 
whatever form, including in writing, orally, by demonstration, 
electronically and in a tangible, visual or machine-readable medium 
(including CD-ROM, magnetic and digital form); 

“Information 
Return Notice” 

has the meaning given to that expression in Clause 5.1; 

“Permitted 
Purpose”, 
“HMRC”, “HMT”, 
“the Adviser” and 
“the Parties” 

have the meanings given in the preamble and recital to this 
Agreement; 

“Review Team” means the civil servants seconded to work with the Reviewer; 

“Specified Scope” has the meaning given to that expression in Clause 5.1. 

1.2 In this Agreement: 

1.2.1 a reference to any gender includes a reference to other genders; 

1.2.2 the singular includes the plural and vice versa; 

1.2.3 the words “include” and cognate expressions shall be construed as if they were 
immediately followed by the words “without limitation”; 

1.2.4 references to any statutory provision include a reference to that provision as 
modified, replaced, amended and/or re-enacted from time to time (before or after 
the date of this Agreement) and any prior or subsequent subordinate legislation made 
under it;  

1.2.5 the expressions "subsidiary", "holding company" and "subsidiary undertaking" shall 
have the meanings given to them in the Companies Act 2006; 

1.2.6 headings are included for ease of reference only and shall not affect the interpretation 
or construction of this Agreement; and 
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1.2.7 references to Clauses are to clauses of this Agreement. 

2 Confidentiality obligations 

2.1 In consideration of the Disclosing Party providing Confidential Information, at its discretion, 
to the Adviser, the Adviser shall: 

2.1.1 treat all Confidential Information as secret and confidential; 

2.1.2 have in place and maintain proper security measures and procedures to protect the 
confidentiality of the Confidential Information (having regard to its form and nature);  

2.1.3 not disclose or permit the disclosure of any of the Confidential Information to any 
other person without obtaining the prior written consent of the Disclosing Party or, if 
relevant, other owner or except as expressly set out in this Agreement;  

2.1.4 not transfer any of the Confidential Information outside the United Kingdom; 

2.1.5 not use or exploit any of the Confidential Information for any purpose whatsoever 
other than the Permitted Purpose; and 

2.1.6 immediately notify the Disclosing Party in writing if it suspects or becomes aware of 
any unauthorised access, copying, use or disclosure in any form of any of the 
Confidential Information. 

2.2 The Adviser may, in the course of his engagement, disclose information to the Reviewer or to 
the Review Team.  HMT confirms that such information will not be disclosed further to any 
person other than the Reviewer and the Review Team without the prior written consent of 
the Reviewer and the Adviser. 

3 Disclosure with consent  

3.1 The Adviser may not, without the prior written consent of the Disclosing Party, disclose 
Confidential Information to persons other than the Disclosing Party or any of its ministers, 
officers, employees, consultants or professional advisers. 

4 Additional Permitted Disclosures 

4.1 The Adviser may disclose Confidential Information to another Crown Body or any of its 
ministers, officers, employees, consultants or professional advisers, provided that the 
disclosure is made for the Permitted Purpose and the person to whom the disclosure is made 
is informed by the Adviser of the confidential nature of the information disclosed. 

4.2 The Adviser may disclose Confidential Information if required to do so by law including any 
order of a court in the United Kingdom, and any requirement lawfully imposed by any 
regulatory or investigative authority established by law or by Parliament. 

5 Return of Information and surviving obligations 

5.1 The Disclosing Party may serve a notice (an “Information Return Notice”) on the Adviser at 
any time under this Clause 5.1.  An Information Return Notice must specify whether it relates 
to (i) all Confidential Information provided by the Disclosing Party which is protected by this 
Agreement or (ii) only specified Information or categories of Confidential Information so 
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protected (in either case, the “Specified Scope”). On receipt of an Information Return Notice, 
the Adviser shall: 

5.1.1 subject to Clause 5.2, at the Adviser’s option, securely destroy or return and provide 
to the Disclosing Party documents and other tangible materials that contain any of 
the Confidential Information within the Specified Scope, including in any case all 
copies of the relevant documents and other materials made by the Adviser;  

5.1.2 subject to Clause 5.2, ensure, so far as reasonably practicable, that all Confidential 
Information within the Specified Scope that are held in electronic, digital or other 
machine-readable form ceases to be readily accessible from any computer, word 
processor, voicemail system or any other device containing such Confidential 
Information; and 

5.1.3 make no further use of any Confidential Information which falls within the Specified 
Scope.  

5.2 The provisions of Clauses 5.1.1 and 5.1.2 shall not apply to the extent that the Adviser is 
required to retain any such Confidential Information by any applicable law, rule or regulation 
or requirement of any competent judicial, governmental, supervisory or regulatory body. 

5.3 Following any destruction or return of Confidential Information to the Disclosing Party 
pursuant to Clause 5.1, the Adviser’s obligations under this Agreement shall otherwise 
continue in force without limit of time. 

6 General 

6.1 The Adviser acknowledges and agrees that all property, including intellectual property rights, 
in Confidential Information disclosed to it by the Disclosing Party shall remain with and be 
vested in the Disclosing Party. 

6.2 This Agreement does not include, expressly or by implication, any representations, warranties 
or other obligations: 

6.2.1 to grant the Adviser any licence or rights other than as may be expressly stated in this 
Agreement; 

6.2.2 to require the Disclosing Party to disclose, continue disclosing or update any 
Confidential Information; or 

6.2.3 as to the accuracy, efficacy, completeness, capabilities, safety or any other qualities 
whatsoever of any Information or materials provided pursuant to or in anticipation of 
this Agreement. 

6.3 The rights, powers and remedies provided in this Agreement are cumulative and not exclusive 
of any rights, powers or remedies provided by law.  No failure or delay by HMRC or HMT to 
exercise any right, power or remedy will operate as a waiver of it nor will any partial exercise 
preclude any further exercise of the same, or of some other right, power or remedy. 

6.4 Without prejudice to any other rights or remedies that HMRC or HMT may have, the Adviser 
acknowledges and agrees that damages alone may not be an adequate remedy for any breach 
by the Adviser of the provisions of this Agreement.  Accordingly, the Adviser acknowledges 
that the Disclosing Party shall be entitled to the remedies of injunction and specific 
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performance as well as any other equitable relief for any threatened or actual breach of this 
Agreement and/or breach of confidence and that no proof of special damages shall be 
necessary for the enforcement of such remedies. 

6.5 For the purposes of the Contracts (Rights of Third Parties) Act 1999 no one other than the 
Parties has the right to enforce the terms of this Agreement. 

6.6 This Agreement may be executed in any number of counterparts and by the Parties on 
separate counterparts, but shall not be effective until each Party has executed at least one 
counterpart.  Each counterpart shall constitute an original of this Agreement, but all the 
counterparts shall together constitute but one and the same instrument. 

7 Notices 

7.1 Any notice to be given under this Agreement (each a “Notice”) shall be given in writing and 
shall be delivered by hand and shall be deemed to have been duly given at the time of delivery 
provided that such Notice is sent to the relevant physical address, and expressly marked for 
the attention of the relevant individual, set out in Clause 7.2. 

7.2 Any Notice: 

7.2.1 if to be given to the Reviewer shall be sent to the Review Team via email to 
Secretariat@LoanChargeReview.org.uk  

7.2.2 if to be given to the Adviser shall be sent to: 

[Name and address]. 

8 Governing law 

8.1 This Agreement shall be governed by, and construed in accordance with, English law and any 
matter claim or dispute arising out of or in connection with this Agreement whether 
contractual or non-contractual, shall be governed by and determined in accordance with 
English law.   

8.2 Each Party hereby irrevocably submits to the exclusive jurisdiction of the English courts in 
respect of any claim or dispute arising out of or in connection with this Agreement.   

 

For and on behalf of HMT 

Signature: ______________________________ Date: 

Name: Position: 

By [NAME] 

Signature: ______________________________ Date: 

 

mailto:xxxxxxxxxxx@xxxxxxxxxxxxxxxx.xxx.xx
mailto:xxxxxxxxxxx@xxxxxxxxxxxxxxxx.xxx.xx


Annex C – Potential or Actual Conflicts of Interest Form 
 
Please give details of any business or other interests or any personal 
connections which could present an actual or perceived conflict of interest in 
your holding this role. This includes interests that are exist now, or are likely 
to emerge in the course of the Review. The relevant kinds of interests could 
include financial interests or share ownership, membership of societies, 
activities, associations or employment of a partner or friend in the particular 
field of the Review. 

 
Any potential or actual conflicts of interest detailed here may need to be 
explored with you further to establish how you would address the issue(s). If 
there are no potential conflicts of interest, please write ‘none’.  
 
Any personal information you communicate to us for the purposes of your 
appointment, including conflict of interest checks, will be processed and 
stored in accordance with the Data Protection Act 2018. 
 
If you are concerned about any potential or actual conflicts of interest which 
arise in the future, including in relation to gifts offered to you in connection 
with your role as an External Advisor to the Reviewer, please contact the 
Review Team Secretariat. 
 
 
 
 
 
 
 
 
 
 
 
 
Please return this to the team by emailing [HMT – section 40(2)] 
 
 

 
 



Agenda: Meeting between Loan Charge Review Team and HMT/HMRC 

Attendees:  
Sir Amyas Morse; Siobhan Jones; [LCR – section 40(2)] (Loan Charge Review) 
Suzy Kantor; [HMT – section 40(2)] (HMT) 
Mary Aiston; Carol Bristow; [HMRC – section 40(2)] (HMRC) 
 

Agenda 

1. Introductory comments from the Reviewer 
 

2. Wider context: 
a. Government approach to addressing off-payroll tax avoidance (IR35 

implementation, approach to enforcement, expansion) 
b. Government approach to combatting promoters of tax avoidance schemes 
c. Government approach to combatting loan scheme misuse going forward 

 
3. Specific points on the Loan Charge: 

a. Effect of 2011 ITEPA changes (on HMRC’s ability to collect tax arising from loan 
schemes, awareness of ‘legitimacy’ of schemes with lawyers/advisors) 

b. Approach to settlement (voluntary restitution; variance with other settlement terms 
– e.g., EBTSO, CLSO I; HMRC communication and implementation of settlement 
terms) 

c. Interaction with Rangers (including HMRC powers to pursue historic scheme misuse 
in the absence of the Loan Charge; circumstances in which HMRC transfers employer 
liabilities to employees) 

d. HMRC understating of affected population (numbers of people in-scope, ability of 
scheme users to pay) 



 Disguised remuneration: Loan charge review  

The government announced an independent review of the loan charge on 11 September 
2019. The review was due to conclude in mid-November but Parliament voted for a General 
Election on 12 December 2019.   

The new government will consider the review and respond in due course.   

HMRC will update this guidance once the new government has responded to the review, 
setting out what this means for those affected. 

The loan charge remains in force and you should continue to meet your legal obligations. 
This includes reporting the loan charge on your tax return by 31 January 2020.   

If your liability to the loan charge changes as a result of the government response to the review you 
can amend your tax return for 2018/19. 

 

Find out here what this means for you if you have used a disguised remuneration scheme 
and are affected by the loan charge.  

Contents  

- If you have already settled your disguised remuneration loan scheme use and paid the 
amount you owe in full  

- If you have settled your disguised remuneration loan scheme use but are paying what you 
owe in instalments  

- If you are waiting to finalise your settlement with HMRC and provided all the required 
information by 5 April 2019  

- If you have not settled your disguised remuneration loan scheme use and will be subject to 
the loan charge  

- Accelerated Payment Notices, compliance activity and litigation  

If you have already settled your disguised remuneration loan scheme use and paid the 
amount you owe in full  

You are not directly affected by the announcement of the review and there is no change to 
your tax position at this time.  You do not need to report the loan charge on your tax return. 

HMRC will update this guidance setting out details of what the next steps are for you if your 
potential liability to the loan charge changes as a result of the government response to the 
review.  

If you have settled your disguised remuneration loan scheme use but are paying what you 
owe in instalments  

There is no change to your tax position at this time. You should continue to pay the amounts 
you have agreed to pay. You do not need to report the loan charge on your tax return. 

https://www.gov.uk/self-assessment-tax-returns/corrections
https://www.gov.uk/self-assessment-tax-returns/corrections


HMRC will update this guidance setting out details of what the next steps are for you if your 
potential liability to the loan charge changes as a result of the government response to the 
review.  

If you are waiting to finalise your settlement with HMRC and provided all the required 
information by 5 April 2019 

You can continue to finalise your settlement with HMRC if you wish to do so. Settling your 
open enquiries and appeals will allow you certainty in your tax affairs. We want to work 
with you to finalise your tax affairs and get out of avoidance for good.  

HMRC recognise that you may want to wait for the government’s response to the review 
before finalising your settlement.  You will need to report the loan charge on your tax return 
if your settlement is not finalised by 31 January 2020. Reporting your loan charge will not 
prevent you finalising your settlement after you have sent in your ITSA return.   

You do not need to submit the additional information return, which was due by 30 
September 2019, as HMRC already has the information it needs.  

If you choose to settle, HMRC will continue its existing practice of not charging statutory late 
payment interest from 1 October 2018, or, if later, the month in which you provided the 
required information to HMRC.  

HMRC will update this guidance setting out details of what the next steps are for you if your 
potential liability to the loan charge changes as a result of the government response to the 
review.  

If you have not settled your disguised remuneration loan scheme use and will be subject 
to the loan charge 

You should have completed an additional information return by 30 September 2019. If you 
haven’t completed it yet you should do so as soon as possible.  If you fail to do so HMRC 
reserves the right to charge penalties. You can find further information about the additional 
information.  

You will need to report the loan charge on your tax return.   

Accelerated Payment Notices, compliance activity and litigation  

HMRC is committed to tackling the use of disguised remuneration schemes. The review of 
the loan charge does not affect routine HMRC compliance activity related to disguised 
remuneration schemes including issuing Accelerated Payment Notices (APNs) and 
continuing litigation where appropriate.  

Unless you are in the process of settling, statutory late payment interest will continue to 
accrue on any unpaid tax during this period. You can stop this accruing by making a payment 
on account.  

 

HMRC will update this guidance once the new government has responded to the review. 



Loan Charge Review – New Top Lines 

• The Loan Charge Review has taken external evidence from a wide 
range of individuals and representative groups. Sir Amyas Morse is 
now considering the evidence carefully in advance of delivering his 
report to the Chancellor. 
 

• The Review was due to conclude in mid-November. Parliament has 
now voted for a General Election on 12th December and pre-election 
rules prevent this Government from responding to Sir Amyas’ report 
during the pre-election period. Sir Amyas will therefore deliver his 
report to the new Government on its formation. The new Government 
will then consider the report and respond in due course. 

 
• The Government will be able to provide clarity to individuals on their 

tax position in relation to the Loan Charge, in advance of the 31 
January 2020 Self-Assessment deadline. 

 
• The Government is committed to tackling contrived tax avoidance and 

it remains the Government position that schemes based on disguised 
remuneration don’t work. 

Q&A 

Will the Loan Charge be suspended until the position is clearer? 

• The Government is not suspending the Loan Charge as it cannot pre-
judge the outcome of the Review before it concludes. While the Review 
is ongoing, it is right that the Loan Charge remains in force, and that 
the Government implements the legislation Parliament agreed on.  

Taxpayers will not have enough time to consider the Review’s 
recommendations in advance of 31st January 2020. 

• The Government will be able to provide clarity to individuals on their 
tax position in relation to the Loan Charge, in advance of the 31 
January 2020 Self-Assessment deadline. 



 
• Individuals who are worried about their tax position should speak to 

HMRC as soon as possible. HMRC have guidance and training in place 
for their staff on how to support taxpayers, a dedicated telephone line 
for those seeking to exit an avoidance scheme and are also working to 
expand their Extra Support service for taxpayers.  
 

• The Loan Charge remains in force. Customers, including those who 
have paused settlement, should continue to prepare to meet their legal 
obligations including reporting the Loan Charge on their 2018/19 tax 
return. Once the new Government has responded to Sir Amyas’ report, 
HMRC will update their guidance setting out what this means for 
affected individuals. 
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HMRC as soon as possible. HMRC have guidance and training in place 
for their staff on how to support taxpayers, a dedicated telephone line 
for those seeking to exit an avoidance scheme and are also working to 
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• The Loan Charge remains in force. Customers, including those who 
have paused settlement, should continue to prepare to meet their legal 
obligations including reporting the Loan Charge on their 2018/19 tax 
return. Once the new Government has responded to Sir Amyas’ report, 
HMRC will update their guidance setting out what this means for 
affected individuals. 



 
 

HM Treasury, 1 Horse Guards Road, London, SW1A 2HQ 
 
 
Sir Amyas Morse 
Independent Loan Charge Review 
By email only 
 

 
 

 

5 November 2019 
 

 
 
 
Thank you for your leadership of the independent review into the Loan 
Charge.  
 
The Review’s terms of reference state it should conclude by mid-November 
and provide recommendations to the Chancellor of the Exchequer and the 
Financial Secretary to the Treasury.  
 
As you will be aware, Parliament has now voted for a General Election and is 
due to dissolve on 6 November. A new Government will not therefore be in 
place until mid-December.   
 
In light of this, and the clear Cabinet Office guidance1 about what decisions 
can be made in a pre-election period, it would be most appropriate for your 
report to be submitted to the new Government on its formation.  
 
I hope this meets with your agreement. Thank you in advance for your 
understanding of the situation, and for your continued work on this important 
issue. I am copying this letter to the Chair of the All-Party Parliamentary 
Group on the Loan Charge.  
 
 
 
 
                                                        
1 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
844380/General_Election_Guidance_2019.pdf 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844380/General_Election_Guidance_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844380/General_Election_Guidance_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844380/General_Election_Guidance_2019.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/844380/General_Election_Guidance_2019.pdf


 
 

JESSE NORMAN MP 
  
 
 
 
  



 
 
All-Party Parliamentary Loan Charge Group   
House of Commons  
London   
SW1A 0AA  
  

  
 November 2019  

  
 

Dear Sir Ed, Ruth and Ross, 

Thank you for your letter of 30 October 2019 on behalf of the All-Party Parliamentary Loan 

Charge Group. I appreciated the opportunity of a second meeting with you last week and 

hearing from further APPG members about their concerns with the Loan Charge. 

As you know, I was originally asked to submit my final report to the Chancellor of the 

Exchequer by mid-November. Due to the general election being called for 12th December, I 

will now submit my final report to the new Chancellor. I understand that the government 

will not be making any changes before the election to the timetable you set out to self-

assess and pay the Loan Charge.  

I remain focused on submitting a report that does justice to the full range of issues and 

evidence relating to the Loan Charge. I have been greatly helped by meeting with many of 

those directly affected by the Loan Charge, as well as tax experts, taxadvisers and 

Parliamentarians. My team and I have additionally received and analysed a large volume of 

documentary evidence: over 700 impact statements from affected individuals alongside 31 

submissions from tax experts and advisers.    

I am confident that this extensive evidence will enable me to do justice to the issues when I 

submit my final report to the new government. I will of course be available to the Chancellor 

immediately following the election to brief them on my report and recommendations. 



 
 

Thank you again for taking the time to share the views of the APPG with me.  

Yours sincerely,  

  

Sir Amyas Morse  

 





Unprotected years 
 
Key points 
• In 2011 the Government legislated to make clear the legal position that DR schemes do 

not work.  
• Disclosure of schemes post-2011 is much lower than pre-2011, and around 90% of the 

unprotected years post-2011 are from non-disclosed schemes.  
• There are a variety of reasons which may have led to the level of disclosure falling. Part 

7A made clear the schemes don’t work so you know that if you disclose we will litigate 
and win. Since 2014, if you disclose you will receive an Accelerated Payment Notice on 
the underlying liability. 

• The Loan Charge was a further policy response to tackle this deliberate behaviour by 
ensuring that years were caught even when they weren’t disclosed. 

• Removing these unprotected years will reward those who are hiding their scheme usage 
rather than those who complied, as non-disclosure means HMRC is less likely to have 
opened an enquiry.  

• Carving out unprotected years creates uncertainty for customers about which years are 
in or out of scope, as they will need to consider a number of factors including HMRC’s 
assessment of their behaviour in determining whether a year is protected. This will likely 
lead to incorrect tax returns being submitted and protracted enquiries into an individual’s 
Loan Charge use, dragging out the process for many of those affected by the Loan 
Charge. 

• There are key design choices including: 
o Treatment of tax years 2016/17 and 2017/18 
Since the Budget 2016 announcement, HMRC has not undertaken activity to 
open enquiries and issue assessments, because it was better value for money to 
wait and pursue the Loan Charge, and therefore no longer has protection for 
many of these years. Individuals using schemes in those years will be at an 
advantage over other scheme users unless these years specifically remain in 
scope of the Loan Charge. 

o Definition of unprotected years 
The common definition of an unprotected year is dependent on several factors 
and subjective, and carving them out of the Loan Charge will create uncertainty 
for taxpayers affected about their liability. We would need an objective definition 
to mitigate this. The most workable solution is to use a fixed time limit and ignore 
the other factors. 

 
Key numbers 
10-15% of years or usages are ‘unprotected’ post-2011, if this is defined as those who do 
not have an open enquiry. Of those, 90% relate to DR schemes which are not disclosed to 
HMRC. This suggests that 90% of the 5,000 individuals and 1,000 employers who would 
benefit from a carve out1 (and the 2,000 and 500 taken out completely) would be those more 
egregious users who failed to report their avoidance as required. Those who complied with 
their obligation to report would remain within scope of the loan charge. 
 
Disclosure 

                                                           
1 These numbers are based on a full carve out of unprotected years post-2011, not the options presented later 
in this paper. 



• Disclosure is much lower after 2011. Only 38 DR schemes have been disclosed since 
2011 out of 113 in total, with none disclosed since 2013/14.   

• The statistics for individuals who have fully disclosed are similar with only ~3,500 since 
2011 of the total ~10,000 disclosures (which shows that only around 20% fully disclosed 
out of the total population). Since 2014/15 only around 100 individuals per year on 
average have fully disclosed.  

• The guidance and notes make clear that disclosure is required and that full disclosure 
means putting the Scheme Reference Number (SRN) in SRN box on the SA return.2 

• There are a variety of reasons which may have led to the level of disclosure falling. Part 
7A made clear the schemes don’t work so you know that if you disclose we will litigate 
and win. Since 2014, if you disclose you will receive an Accelerated Payment Notice on 
the underlying liability (not on the loan charge). 

 
Loan charge design 
• The loan charge applied equally to protected and unprotected years to ensure parity of 

treatment and not to reward those who are hiding their scheme usage and only apply to 
those who have complied to a greater extent.  

• Disguised remuneration avoidance is different to other forms of avoidance in several 
ways. Other forms of avoidance, such as film schemes and sideway loss schemes: 

o involve creating an artificial loss to offset against your declared income. As 
they are not disguising, or hiding something, they have higher rates of 
disclosure. They had to tell us about something to get the tax benefit they are 
seeking. 

o the scheme users were more willing to litigate as they had the funds and 
inclination to do so. Therefore, it is possible to pursue a litigation strategy and 
successfully stop the use of the schemes. 

o when the government legislated, promoters actively varied schemes in order 
to be able to claim they were different and needed to be litigated in court 
individually. 

o The loan charge was intended to cut through large number of low value cases where the 
schemes users would thwart litigation despite the legislation being very clear the 
schemes did not work.  

 
Existing definition of unprotected years 
• The common definition of an unprotected year is one where HMRC has not opened an 

enquiry or raised an assessment and is out of time to do so. The time limits vary, 
depending mainly on the taxpayer behaviour. 

• HMRC can open an enquiry into a SA return within 1 year from the date the SA return is 
submitted. Additional time is available for returns that are submitted late, i.e. if they did 
not properly disclose.  

• Where we do not open an enquiry because there is not full disclosure, HMRC has the 
power to make a ‘discovery assessment’. This is dependent on the behaviour in not fully 
disclosing.  

• HMRC can normally go back 4 years in discovery cases, 6 years where the failure to 
disclose was careless and 20 years where it was deliberate.  

                                                           
2 https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-
report-a-disguised-remuneration-loan. In cases where individuals have reported beneficial loans on their tax 
return, it is worth noting that HMRC guidance on beneficial loans also includes clear guidance on third party 
loans explaining the position for a third party loan: https://www.gov.uk/expenses-and-benefits-loans-
provided-to-employees/technical-guidance.  

https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-report-a-disguised-remuneration-loan
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-report-a-disguised-remuneration-loan
https://www.gov.uk/expenses-and-benefits-loans-provided-to-employees/technical-guidance
https://www.gov.uk/expenses-and-benefits-loans-provided-to-employees/technical-guidance


• Given the legislative clarity on DR schemes since 2011, it is likely we would consider 
failure to disclose at least careless if not deliberate. 

 
Considerations in defining unprotected years for the Loan Charge 
• Using the common definition of an unprotected year would create uncertainty for 

individuals as they would need to make a judgement of HMRC’s consideration of their 
behaviour and whether we could raise an assessment. In practice, it will not be possible 
to individuals to do this. Therefore, we would need to use a new definition that is 
objective and simple.  

• Secondly, as a result of the announcement of the loan charge at Budget 2016, HMRC 
has not undertaken activity to open enquiries and issue assessments in respect of 
subsequent tax years. This is because the value for money case clearly showed it would 
be better to pursue the loan charge. 

• This means HMRC did not open enquiries into tax years 2016/17 and 2017/18. In many 
cases, HMRC cannot go after those years as they will not have a discovery position as 
they held the information at the time to open an enquiry. We cannot easily legislate to 
allow HMRC to open those enquiries now.  

• If HMRC had undertaken the same level of activity the number of enquiries and 
assessments would be higher, and the number of unprotected years lower.  

• It would be unfair to benefit some individuals who did not have their year protected 
because HMRC began to prepare and focus on the Loan Charge, so any proposal to 
carve out unprotected years would need to ensure these years remain within the scope 
of the Loan Charge.  

• We would need to consider any wider implications of introducing a new definition of 
unprotected years for the Loan Charge. 
 

Options for defining unprotected years 
• As set out above, we would need to use a new definition that is objective and simple in 

order to provide taxpayers with certainty about how to fill in their tax return for the Loan 
Charge liability. 

• Workable options for achieving this require choosing a fixed number of years based on 
the assessment periods. There are decisions required both in terms of the date at which 
we set the scope from, and we would need to choose the number of years appropriate 
to reflect the behaviour. 

• In terms of number of years, evidence suggests that the 6 year time limit would be the 
most principled place to set this. This covers careless behaviour, and would cover 
situations where an individual had not taken care to ensure they disclosed their tax 
liability correctly.  

• All the options proposed below mean that the Loan Charge applies for the tax years 
16/17 and 17/18. 

• We also have considered the option to define unprotected years as years in which 
HMRC did not have an open enquiry. However, we are not proposing this option for 
reasons set out above, because this will reward those who did not disclose their scheme 
use, and because this would not provide cover for the years 16/17 onwards when 
HMRC did not open enquiries.  
 

Option 1: Scope of unprotected years at Budget 2016 announcement 
 



• If looking back from the Budget 2016 announcement then all years since 2011 would 
remain in scope of the Loan Charge, so no one would be taken out of scope of the Loan 
Charge as a result of the measure.  

• The principled point from which we would look back would be the point from which 
HMRC changed its compliance approach to DR schemes. Without the Loan charge 
HMRC would have protected many more years by opening enquiries from this point. 

  
 Discovery deadline 
Tax 
year 4 years 6 years 
11/12 05-Apr-16 05-Apr-18 
12/13 05-Apr-17 05-Apr-19 
13/14 05-Apr-18 05-Apr-20 
14/15 05-Apr-19 05-Apr-21 
15/16 05-Apr-20 05-Apr-22 

 
Option 2: Scope of unprotected years at date Loan Charge came into force (April 
2019)  

 
• If looking back from the loan charge date, individuals who used DR schemes in the 

years 2011/12 to 2013/14 would be out of scope of the Loan Charge (if setting 4 years 
as the limit) or only the year 11/12 (for 6 years).  

• The principled argument for setting the date at this point is would be that as the Loan 
Charge came into force at this point, application of the Loan Charge to all years 
following this point was fully prospective, and it captures the point in time at which 
HMRC could have opened earlier enquiries.  

 
 Discovery deadline 
Tax 
year 4 years 6 years 
11/12 05-Apr-16 05-Apr-18 
12/13 05-Apr-17 05-Apr-19 
13/14 05-Apr-18 05-Apr-20 
14/15 05-Apr-19 05-Apr-21 
15/16 05-Apr-20 05-Apr-22 

 
Option 3: Scope of unprotected years at 31 January 2020  

 
• If looking back from now this would take the years 11/12 to 14/15 out of scope of the 

Loan Charge (for 4 years) or 11/12 and 12/13 out of scope (for 6 years), affecting 
individuals who used schemes in those years.  

• The principled argument for setting the date at this point is that this replicates HMRC’s 
current scope to protect years at this point in time.  
 

  Discovery deadline* 
Tax 
year 

End of tax 
year 4 years 6 years 

11/12 05-Apr-12 05-Apr-16 05-Apr-18 



12/13 05-Apr-13 05-Apr-17 05-Apr-19 
13/14 05-Apr-14 05-Apr-18 05-Apr-20 
14/15 05-Apr-15 05-Apr-19 05-Apr-21 
15/16 05-Apr-16 05-Apr-20 05-Apr-22 

 
Employers 
• There is also the complication of employer cases. HMRC protect against the employer 

for failing to operate PAYE using a Reg 80 determination. 
• If the definition does not consider this, and only considers if we have protected against 

the individual, then all employer cases will be unprotected and they and the 
employee/director will not pay anything. Therefore, any definition needs to factor in 
whether we have protected against the employer. There will also need to be a 
requirement for the employer to tell the employee whether we have issued a Reg 80. 

• Finally, there will be instances where the contribution to the schemes was in one tax 
year and the loan was in the next year. Need to be careful in definition that we do not 
exclude these by referring to loans made in unprotected years.  

 
 

 



  
Information is available in large print, audio tape and Braille formats. 
Type Talk service prefix number – 18001 

 
  

 

  
 

  

   
  

 Carol Bristow  
Director, Individuals Policy  
Mary Aiston 
Director, Counter Avoidance  

   
100 Parliament Street 
London 
SW1A 2BQ 

 Sir Amyas Morse 
 Independent Loan charge Review 

By email only 
 

   
  
   
   
  
    
 Date 11 November 2019 www.gov.uk 
     
________     

Dear Sir Amyas,  
 
Thank you for your request for further information of 4 November 2019.  
 
We have responded to the majority of questions, and provided some additional information 
we hope you find useful. 
 
Separately, we have written jointly with HM Treasury about unprotected years and time to 
pay arrangements. 
 
If you, or the review team, would like further clarification, or a discussion, to clarify any points 
we would be happy to do so. 
 
Yours sincerely 
 
 
Carol Bristow   Mary Aiston 
 

 
 
 

 



 
 
 

30. Loans in scope of the loan charge 
 

30.1. Question 8 from your request of 4 November 2019 refers to changing the start date for loans 
in-scope of the loan charge to December 2010 or April 2011.  
 
[Section 35(1)(a)] 
 
 
Reported incomes 

30.2. Table 1 below shows the reported 2017/18 income distribution for those who have 
exclusively used DR schemes since 6 April 2011. We have also excluded those who we 
know have used a DR scheme in 2017/18, as their reported incomes are supressed, to give 
a better reflection of actual incomes.  
 

Declared Income 
2017/18 

% where income 
is known 

£0 2% 
£1 - £19,999 26% 

£20,000 - £29,999 12% 
£30,000 - £39,999 13% 
£40,000 - £49,999 16% 
£50,000 - £59,999 8% 
£60,000 - £79,999 9% 
£80,000 - £99,999 6% 

Over £100,000 9% 
Total 100% 

Source: Analysis provided by KAI using data from 
iCA and reported income from PAYE/SA returns 

 
30.3. Table 2 below shows the same analysis for those who have exclusively used DR schemes 

since 6 April 2011 and have settled.  
 

Declared Income 
2017/18 

% where income is 
known 

£0 1% 
£1 - £30,000 21% 

£30,000 - £50,000 29% 
£50,000 - £100,000 32% 
£100,000 - £250,000 15% 

Over £250,000 3% 
Total 100% 

Source: Analysis provided by KAI using data from 
iCA and reported income from PAYE/SA returns 

 
30.4. Table 3 below shows the same analysis as Table 2 above, but also includes the settlement 

amount distributions.  
 



 
 
 

 



 
 
 

30.5. Table 4 below shows the reported 2017/18 income distribution for those who have 
exclusively used DR schemes before 6 April 2011. 
 

Declared Income 
2017/18 

% where income is 
known 

£0 2% 
£1 - £19,999 21% 

£20,000 - £29,999 8% 
£30,000 - £39,999 9% 
£40,000 - £49,999 16% 
£50,000 - £59,999 8% 
£60,000 - £79,999 12% 
£80,000 - £99,999 9% 

Over £100,000 14% 
Total 100% 

Source: Analysis provided by KAI using data from 
iCA and reported income from PAYE/SA returns 

 
30.6. Tables 1 to 4 exclude those who have used schemes in years both before and after 6 April 

2011. 
 

30.7. Table 5 below shows the mean and median settlement amounts for individuals who have 
settled based on the sample of 1,600 settlements. 
 

 All years Exclusively before 
6 April 2011 

Exclusively after 
6 April 2011 

Both before and 
after 6 April 2011 

Mean settlement £59,000 £64,000 £43,000 £69,000 
Median settlement £18,000 £17,000 £16,000 £25,000 

 
Anti-forestalling rules 

30.8. At Autumn Statement 2010, on 9 December 2010, the government announced it would 
introduce the rules which became Part 7A ITEPA 2003 from 6 April 2011. 
 

30.9. The government wanted to avoid the forestalling risk of employers and individuals entering 
into DR schemes in the period before the legislation commenced. It was not possible to fully 
introduce Part 7A from 9 December 2010 so the government introduced anti-forestalling 
rules.  
 

30.10. These applied to anyone who: 
• received a payment between the 9 December 2010 and 5 April 2011; 
• the payment was in a form and manner which Part 7A would apply if it was enacted; and 
• had not repaid the amount by 5 April 2012. 

 
30.11. The effect of this was that the individual or employer would be liable to the tax on the amount 

received in the anti-forestalling period as part of their taxable income for 2012/13.  
 

30.12. Individuals and employers who used a DR scheme during the forestalling period are ignoring 
the legislation in the same way as those who used a scheme after 6 April 2011.  
 

30.13. We believe the Autumn Statement 2010 announcement caused a temporary pause in 
promotion by some promoters while they considered how to respond. Therefore, there 
should be not a large number of individuals and employers who have used DR schemes in 
the forestalling period.  
 

30.14. If the loan charge applied to loans made since 9 December 2010, employers who used a 
scheme in the anti-forestalling period will be able to identify the loan amounts as they usually 
only used the scheme once a year to make a single large loan. However, some individuals 



 
 
 
may not be able to identify loans made solely in the anti-forestalling period, which may lead 
to disputes about when loans were made and apportioning.  
 

31. Unprotected years 
 

31.1. Question 8 from your request of 4 November 2019 also refers to excluding from the scope of 
the loan charge unprotected years from December 2010 or April 2011.  
 

31.2. As set out previously, the iCA database does not record whether a year is protected or not. 
We have undertaken some stratified sampling of around 1,600 individual and 300 employer 
settlements to identify the number and value of unprotected years.  
 

31.3. Unprotected years have been defined within this sample of data as years that are not under 
formal enquiry by HMRC, are not subject to formal assessments raised by HMRC and the 
statutory time limits for opening a formal enquiry or raising assessment have expired.  
 

31.4. Table 5 below sets out the output of that analysis for schemes used since 6 April 2011. 
 
 
 
 
 
 
 
 
 

Source: Analysis provided by KAI based on a sample of settlements 
 

31.5. Removing unprotected years after April 2011 from the scope of the loan charge would benefit 
those who did not disclose that they had used a DR scheme since clear anti-avoidance 
legislation was enacted. Those who disclosed, so we opened an enquiry, would not benefit. 
 

31.6. We estimate if the loan charge only applied to protected years after 6 April 2011 it would 
create an additional Exchequer cost of around £300m, on the same basis as set out at 
paragraph 30.2 above.  
 

31.7. We estimate around 2,000 individuals have solely unprotected years after 6 April 2011 and 
would be taken out of scope of the loan charge. Around 5,000 individuals have both 
protected and unprotected years and would benefit.  
 

31.8. We estimate around 500 employers have solely unprotected years after 6 April 2011 and 
would be taken out of scope of the loan charge. Around 1,500 individuals have both 
protected and unprotected years and would benefit.  
 

32. Loan charge design 
 

32.1. The loan charge design charges all the outstanding loan balance to income tax in the 
2018/19 tax year, sometimes referred to as ‘income stacking’.  
 

32.2. The biggest driver for this design choice was simplicity. It is straightforward to understand 
and administer, for employers, individuals and HMRC. It did not require any IT system 
changes or new forms. The announcement in 2016 was designed to allow users a number of 
years to pay the underlying liability to prevent all outstanding loans being taxed in one year. 
 

32.3. The loan charge was not designed to target a specific amount of tax from individual cases. It 
seeks to ensure that income which has not previously been taxed as employment income is 
taxed as such. 
 
[Section 35(1)(a)] 
 

32.4. Table 6 below sets out the number of repeated usages of DR schemes by individuals. 

 Individuals Employers 

Proportion of years that are 
unprotected 

10-15% 10-25% 

Proportion of users with at least 
one unprotected year 

15-20% 15-30% 

Proportion of tax at risk that is 
unprotected 

15-20% 15-20% 



 
 
 
 

Number of 
Years in DR 
Avoidance 

Proportion of 
individuals who 
have used a 
scheme after 6 
April 2011 

Proportion of 
individuals who 
have exclusively 
used a scheme 
after 6 April 2011 

1 43% 48% 
2 27% 28% 
3 13% 11% 
4 or more 16% 12% 

  Source: Analysis provided by KAI using data from iCA 
 

32.5. The mean and median for both are 2 years, when rounded to the neared whole year. You 
may consider this to be an appropriate number of years to spread the outstanding loan 
balance. 
 
 
 

33. Settlements 
 

33.1. The settlement agreements are structured so that they settle the underlying tax liability from 
when the DR scheme was used, which means the loan charge does not arise. When the 
parties enter into the settlement agreement, this means that, in the case of protected years, 
the enquiries into the underlying tax liability are closed, and any assessments discharged. 
 
[Section 35(1)(a)] 
 

34. Time to Pay and support for those unable to pay 
 

34.1. We thought it might be useful to provide some more information about how Time to Pay 
works, how HMRC handles those customers who are unable to pay, and the debt options 
that are already available for those in financial difficulty. 
 
Time to Pay 

34.2. HMRC will start debt conversations by asking whether the customer is able to pay. Where a 
customer is unable to pay in full, then HMRC will move to a discussion about Time to Pay. 
This is always a preferable outcome to any enforcement action, as it is a better solution for 
the customer and lower cost for HMRC. The rest of the Time to Pay process, as described 
below, normally happens in a single call. 
 

34.3. On some occasions a customer may respond to the initial question about payment by saying 
they could pay over a short period, for example less than three months. In this scenario, we 
would not complete a full income and expenditure assessment. HMRC’s income and 
expenditure assessment is aligned with the industry standard Single Financial Statement 
(SFS), used by debt charities and creditors. 
 

34.4. If the customer does not indicate they are able to pay over a short period, then we will 
proceed to use the income and expenditure assessment to identify the income and assets 
that an individual has, alongside their expenses. 
 

34.5. If they have assets, then HMRC will ask whether they can be realised and to what timescale. 
This timescale is set by the customer rather than HMRC because they are better informed 
about how to realise the value (for example, a Director of a company may consider selling 
their share of that company, but timing plays a major role in the price achieved). We have 
committed that we will not make an individual sell their main home to pay their DR debt or 
the loan charge.  
 

34.6. HMRC will ask the customer about opportunities to reduce their expenditure, and will focus 
on any areas that are significantly different to our expectation.  
 



 
 
 
[Section 35(1)(a)] 
 

34.7. The income & expenditure enables us to identify disposable income. HMRC does not seek 
100% of disposable income, but instead makes a judgement on the level that the customer 
requires for the plan to remain sustainable, even where unexpected expenses or reduced 
income occur. This includes consideration of their circumstances (e.g those with children are 
more likely to have increased expenses), and income (e.g. those on a zero hours contract 
will have more volatile earnings).  
 

34.8. Once the monthly affordable figure is established, HMRC divides the debt value by that 
figure to work out the length of the payment arrangement.  
 

34.9. Where a customer realises they are unable to make their payments part way through a plan, 
they can contact HMRC, share their new income and expenditure information and we will 
amend the plan. 
 

34.10. In a scenario where the income and expenditure shows that the customer cannot repay 
anything, then HMRC will cease pursuit activity and put the debt on hold until we are notified 
about a change in circumstances. In relation to financial difficulty, we only remit debt where it 
is clear that the customer will never be able to repay any of their charge. 
 

34.11. Interest applies throughout a Time to Pay, but once agreed no payment penalties are 
applied. 
 

34.12. Time to Pay is delivered at scale, with 640,000 customers currently paying HMRC through 
one. They are the full range of lengths, with 15,000 per annum being agreed for over 10 
years (primarily tax credits). There are currently over 85,000 debts that are over 10 years old 
and are being repaid through Time to Pay 
 

34.13. Around 90% of Time to Pay agreements are completed successfully. We would not expect 
that to be 100% because some debtors will choose other options, such as those below. In 
addition, for businesses HMRC needs to decide whether the business is sustainable in the 
medium term or whether HMRC should file for insolvency.  

 
34.14. [Section 35(1)(a)] 

 
Debt Solutions 

34.15. There is already a range of solutions designed for people who are in debt, but are unable to 
afford to pay it. These include Individual Voluntary Arrangements (IVAs), and Debt Relief 
Orders (DROs). 
 

34.16. IVAs will be the most applicable to the individuals who have used DR schemes. An IVA is an 
agreement with all an individual’s creditors to pay all or part of their debts. 
 

34.17. To obtain an IVA, the individual should approach an Insolvency Practitioner (IP), who will 
then establish what they can afford to pay (what proportion of the debt) and how long the IVA 
lasts (up to a maximum of 6 years). 
 

34.18. The IP then writes to creditors proposing this solution, and creditors holding 75% of the debt 
value have to agree to the proposal. If agreed, the IVA then starts.  
 

34.19. The IVA will then continue to completion, as long as the individual complies with the payment 
plan laid out.  
 

34.20. An IVA gives the individual more control of their assets than any other solution, so is 
applicable to those in problem debt, but who own assets, such as a home. 
 

34.21. An IVA will affect their credit score while it runs and 3 months after completion their details 
are removed from the Individuals Insolvency Register. Therefore, after a maximum of 75 
months, debts are cleared and there is no further impact on the individual. 
 



 
 
 

34.22. DROs are aimed at the most financially vulnerable, so are only suitable for those who owe 
less than £20,000, do not own their home, and do not have disposable income.  
 

34.23. DROs stop creditors pursuing payment (apart from some specific charges, like student loan, 
court fines, upcoming – but not past - rent and utility bills) and after 12 months your debts are 
removed.  
 

34.24. This also affects individual’s credit rating for 6 years and their details are removed 3 months 
after completion. 
 

35. Promoters 
 

35.1. We thought it would be useful to provide some more information on the avoidance market 
and HMRC’s approach to avoidance, including policy measures designed to tackle promoters 
and enablers.  
 
Overview of market and HMRC approach 

35.2. We have seen a shift in the behaviours of those promoting avoidance schemes over the last 
few years. This has moved to a smaller group of promoters determined to profit from 
marketing tax avoidance, while more reputable agents and tax advisers have largely moved 
away from this area. 
 

35.3. Changes in legislation to address those promoting and enabling tax avoidance schemes, the 
introduction of Accelerated Payments and Follower Notices, as well as HMRC’s success in 
litigating avoidance have been significant factors in this shift.  
 

35.4. We have seen: 
• a reduction in the number of new avoidance schemes disclosed under the Disclosure of 

Tax Avoidance Scheme (DOTAS), which has fallen from around 600 in 2005-06 to 16 in 
2018-19.  

• a smaller pool of promoters who are purposefully not making voluntary disclosures in an 
attempt to make our compliance effort more difficult, also significantly because it will 
bring schemes users into the APN regime. In 18/19 of the 16 DOTAS notifications, 11 
were as a result of proactive interventions from HMRC to persuade the promoters to 
notify. 

 
35.5. Promoters are increasingly registered offshore, do not deal with HMRC directly and are 

solely web based in their marketing. Many of the key players now remain pretty constant but 
operate though a succession of vehicles which can be short-lived and disappear before 
HMRC has had a chance to challenge the scheme.  
 

35.6. While the profile of the avoidance scheme marketplace has narrowed in breadth, the profile 
of the scheme user has changed enormously towards a higher volume of less affluent users, 
raising the stakes in tackling those promoting and marketing tax avoidance schemes. 
 

35.7. Our approach focuses on upstream activity, identifying new avoidance schemes and tackling 
the supply chain to disrupt promoters business model. This includes: 
 
• In 2019/20, HMRC will double the resources we devote to tackling promoters. 
• We are using and piloting a range of approaches to identify new avoidance schemes, 

including profiling employer real time information (RTI) returns and web-based research. 
• We are clamping down on promoters who try and avoid disclosing their schemes under 

DOTAS - over the past 2 years HMRC has litigated more than 10 promoter businesses 
for failure to disclose a scheme under DOTAS, with around 20 others disclosing 
schemes following challenge, to avoid litigation. Further cases will be litigated during 
2019-20. 

• Six cases have been heard, all in relation to disguised remuneration avoidance 
arrangements. The four decisions received so far have all confirmed HMRC’s view that 
the schemes are notifiable under the DOTAS regime, with decisions awaited in the 
further two cases. Penalty action is considered in all cases that HMRC win. 



 
 
 
• The Promoters of Tax Avoidance (POTAS) and the Enablers legislation are intended to 

change behaviours and deter promoters and others from selling avoidance schemes, but 
we will apply the sanctions where needed. We have issued conduct notices in a handful 
of cases, which allow us to actively monitor promoters. On challenge other promoters 
have chosen to cease their promoter activity entirely. 

• While it is too early for Enablers penalties to have been charged yet (the penalty only 
applies to transactions that occurred after 16 November 2017 2017 and when HMRC 
has investigated and defeated the scheme) we are currently challenging a number of 
arrangements, seeking to apply penalties at the earliest opportunity. The Enablers’ 
legislation is having an impact, with some promoters having publicly announced that 
they will not offer any further schemes.  

• We take a holistic approach to tackling promoters. We are investigating over 100 
promoters and others involved in tax avoidance with the majority of these linked or 
closely associated with in the region of 20 key entities. As appropriate, HMRC 
challenges on each include one, more or all of the following: DOTAS, POTAS, Enablers 
as well as enquiries into individuals or companies’ tax returns.  

• We are working with partner agencies, for example: 
o We have made three successful complaints to the Advertising Standards Authority 

(ASA) about misleading advertising. These rulings have seen certain misleading 
content on websites taken down. We have identified further instances of, in HMRCs 
view, promoters breaching ASA guidelines and HMRC will be submitting complaints 
in respect of these. We have also started writing to a number of promoters 
referencing earlier ASA decisions following HMRC complaint and have already 
achieved a positive outcome. 

o following our engagement, the accountancy profession, which represents 2/3rds of 
the advisory community, tightened up their code of conduct (the ‘Professional 
Conduct in Relation to Taxation’ – PCRT). This has been key to the shift of more 
reputable agents away from promoting tax avoidance. 

 
35.8. Reducing the demand for avoidance schemes is also key to disrupting the promoter’s 

business. As part of this, we are: 
 
• piloting different approaches to contacting customers directly and earlier where our data 

suggests they might have started to use an avoidance scheme to support them 
withdrawing from the scheme, before they have built up significant tax liabilities. For 
example, in the last 18 months we have sent over 1,500 letters directly to individual 
users to nudge them towards compliant behaviours; 

• seeking to identify new schemes quickly and respond swiftly. For example, we published 
Spotlight 49 in response to loan busting schemes designed to get around the loan 
charge. We ran a paid-for ad campaign which significantly increased traffic to the 
Spotlight (by 760% compared with the previous month) and warn people against using it; 
and 

• working with accountancy and taxation professional bodies in developing products 
aimed at specific groups e.g. to raise awareness of the risks of tax avoidance schemes 
and deter people from using them.  
 

35.9. HMRC is committed to publishing a Promoter Strategy by 31 March 2020.  
 

35.10. HMRC is also undertaking an evaluation of the implementation of powers granted to HMRC 
since 2012, which includes anti-avoidance legislation such as the General Anti-Abuse Rule 
(GAAR)and the POTAS regime. The evaluation is due to report in early 2020. 
 
Legislation 

35.11. A range of policy measures have been introduced since 2013, including: the Accelerated 
Payments regime (2014); Follower Notices (2014); the GAAR (2013); a tough regimes of 
penalties and monitoring requirements for high risk promoters (the Promoters of Tax 
Avoidance Scheme ‘POTAS’ rules (2014), and serial tax avoiders (2015).  
 

35.12. In 2017, a tough new financial penalty was introduced of 100% of the fees earned by any 
person who knowingly enables a tax avoidance arrangement that is later defeated by HMRC 
(referred to as the Enablers Penalty Regime’). The Enablers Penalty Regime applies to 



 
 
 
defeated abusive tax arrangements where enabling took place on or after 16 November 
2017.  
 
Legal professionals 

35.13. Put simply a promoter for the application of DOTAS and POTAS is a person who designs, 
organises or manages, or markets avoidance schemes. An enabler is anyone who knowingly 
facilitates and enables the use of an abusive arrangement that is later defeated. There are 
five types of enabler in the Enablers Penalty Regime, an enabler can be a designer, 
manager, marketer, enabling participant or financial enabler. You will see from this that a 
promoter will always be an enabler. 
 

35.14. A regulated legal professional can be a promoter or enabler on their own terms but also an 
enabler if they have knowingly given advice on an abusive tax arrangement. There is 
extensive guidance on GOV.UK on the definition of enabler and how someone providing 
legal advice can be an enabler, which can be found at: 
www.gov.uk/guidance/tax-avoidance-enablers-who-is-classed-an-enabler  
 

http://www.gov.uk/guidance/tax-avoidance-enablers-who-is-classed-an-enabler
http://www.gov.uk/guidance/tax-avoidance-enablers-who-is-classed-an-enabler


Potential design change options for the loan charge 
 
Unprotected years 
 

1. Summary of key points 
 
In 2011, the Government legislated to make clear the legal position that DR schemes do not 
work. Since the legal position was clear and beyond doubt, we do not think there is a strong 
case for carving out any taxpayer from their LC liability post-2011, for two key reasons.  
 
Firstly, removing unprotected years post-2011 would undermine a key principle of the Loan 
Charge design, that taxpayers should always be better off if they disclosed their scheme use 
and co-operated with HMRC. 
 
Our estimates suggests that around 5,000 individuals and 1,500 employers would benefit 
from removing all unprotected years post-2011 from the scope of the Loan Charge.  Of 
these, around 2,000 individuals and around 500 employers are taken out completely from 
the charge. These are likely to be more egregious users who use schemes that were not 
disclosed to HMRC or failed to report their avoidance as legally required. Those who 
complied with their obligation to report would remain within scope of the loan charge. 
 
Secondly, use of schemes proliferated and disclosure of schemes to HMRC post 2011 is 
much lower than pre-2011. This has made it harder for HMRC to open enquiries and tackle 
avoidance.  
 
This high level of non-disclosure was despite the fact that legislation from 2011 onwards was 
completely clear that these schemes didn’t work – indeed, non-disclosure was likely to be a 
deliberate response to the risk that disclosure would lead to HMRC litigating and/or issuing 
APNs to recover the money due. 
 
The Loan Charge announced in 2016 was a further policy response to tackle this deliberate 
behaviour, by ensuring that years were caught, even when they weren’t disclosed. This 
feature of the Loan Charge ensures that those who disclosed are not in a worse position 
than those who did not disclose their use of tax avoidance schemes.  
 
Thirdly, when the Loan Charge was announced at Budget 2016, HMRC changed their 
operational approach and stopped opening enquiries into disguised remuneration schemes, 
as the value for money case showed that it was better to collect the tax via the Loan Charge 
(and associated settlement opportunity).  
 
However, at the Budget 2016 date, HMRC was still in time to raise discovery assessments 
going back to 2011 for any case where there was a non-disclosure which would meet the 
conditions for normal or extended time limits within HMRC’s discovery assessment powers 
at Budget 2016.    
 
If ‘unprotected years’ are excluded from the Loan Charge, there are two key issues in the 
policy design which would need to be worked through:  
 
o Definition of unprotected years 

“Unprotected” years are those years in which the underlying tax charge falls where there 
is no statutory provision to recover the tax, because either there is no open enquiry into 



the individual’s return for that year, they are not subject to formal assessments raised by 
HMRC, and the statutory time limits for opening a formal enquiry or raising assessments 
have expired. 
 
Using the full definition of ‘unprotected years’ for concessions is dependent on several 
factors and subjective as it depends on an assessment of behaviour which could be 
disputed in court. Therefore, aside from any fairness or other arguments, excluding 
unprotected years from the scope of the loan charge would create uncertainty for 
taxpayers about which years are in or out of scope. This will likely lead to incorrect tax 
returns being submitted and protracted enquiries into an individual’s Loan Charge 
scheme use.  
 
If the reviewer is seeking to take more post 2011 years out of the scope of the Loan 
Charge a concession could be defined more objectively. One option would be to limit the 
concession to taking out years where HMRC do not have an open enquiry and have not 
raised a discovery assessment. However, removing these years only will reward those 
who are hiding their scheme usage rather than those who complied, as non-disclosure 
means HMRC is less likely to have opened an enquiry.  
 
To avoid the taxpayer uncertainty, we would need a proxy definition for cases where 
HMRC has not opened an enquiry or raised a discovery assessment but is still in time to 
do so. The most workable option for this would be to use a fixed time limit and ignore 
the other factors. This would mean that looking back from a certain point a specified 
number of years would remain within scope of the charge as if protected, while earlier 
years would be out of scope of the charge as if unprotected. This would be a proxy for 
“unprotected” years recognising the unique nature of the Loan Charge and would not 
affect the existing definition of “unprotected” year which apply to other areas of the tax 
system. 
  
The strongest case is for all years post-2011 to remain in scope of the LC. This paper 
also outlines alternative options.  
 

o The treatment of tax years 2016/17 and 2017/18 
Since the Budget 2016 announcement, HMRC has not undertaken activity to open 
enquiries and issue assessments, because it was better value for money to use the 
Loan Charge (and the associated settlement opportunity) to collect the tax due. HMRC 
does not have protection for many customers for these two years. Individuals using 
schemes in those years will be at an advantage over scheme users who used schemes 
between 2011/12 and 2015/16, unless these years specifically remain in scope of the 
Loan Charge (which the solution outlined in the previous bullet would achieve). 

 
2. Key statistics 

10-15% of years or usages for individuals and 10-25% of years or usages for employers are 
“unprotected” post-2011 (“unprotected” is defined using the common definition for an 
unprotected year, i.e. those who do not have an open enquiry or HMRC are out of time to 
open one).  
 
Our estimates suggests that around 5,000 individuals and 1,500 employers would benefit 
from removing all unprotected years post-2011 from the scope of the Loan Charge.  Of 
these, around 2,000 individuals and around 500 employers are taken out completely from 



the charge. These are likely to be more egregious users who use schemes that were not 
disclosed to HMRC or failed to report their avoidance as legally required. Those who 
complied with their obligation to report would remain within scope of the loan charge. 
 

3. Detail: Disclosure 
Disclosure of schemes to HMRC is much lower after 2011. Only 38 DR schemes have been 
disclosed since 2011 out of 113 in total, with none disclosed at all since 2013/14.   
 
The statistics for individuals who have disclosed use of a DOTAS scheme are similar: only 
~3,500 of the total ~10,000 disclosures have been since 2011. Since 2014/15 only around 
100 individuals per year on average have disclosed use of a DOTAS scheme.  
 
HMRC guidance and notes make clear disclosure is required and that full disclosure means 
putting the Scheme Reference Number (SRN) in the SRN box on the Self-Assessment tax 
return.1  
 
The level of disclosure has fallen since 2011 for a number of reasons. The legislation in Part 
7A made clear the schemes don’t work so informed taxpayers will have known a disclosure 
would be met with HMRC litigation (where HMRC would have a very high chance of 
winning). In addition, since 2014, if a taxpayer disclosed their use of tax avoidance they will 
have received an Accelerated Payment Notice on the underlying tax liability (not on the loan 
charge) which will also have deterred disclosures. 
 

4. Detail: Loan charge design 
The loan charge applied equally to protected and unprotected years to ensure parity of 
treatment between taxpayers and to ensure those who were hiding their scheme usage were 
not rewarded. Evidence suggests that the majority of years where HMRC did not protect its 
position relate to users who did not disclose their scheme use, and therefore to have limited 
the Loan Charge to only years with an open enquiry or where HMRC has raised an 
assessment would have meant applying the Loan Charge to those who had complied to a 
greater extent with their responsibilities.  
 
Disguised remuneration avoidance is different to other forms of avoidance in several ways 
which creates particular challenges for HMRC. Other forms of avoidance, such as film 
schemes and sideway loss schemes, involve creating an artificial loss to offset against your 
declared income. They have higher rates of disclosure as the taxpayer has to inform HMRC 
of something in order to get the tax benefit they are seeking. 
 
When the government legislated, promoters actively varied loan schemes to adapt to the 
legislation, to claim each scheme was different and needed to be litigated in court 
individually. This has made it harder for HMRC to pursue a workable litigation strategy to 
successfully stop the use of the schemes. 
 
The loan charge was intended to allow HMRC to efficiently enforce tax due from the large 
number of relatively moderate value taxpayer cases where the scheme users would look to 

                                                           
1 https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-
report-a-disguised-remuneration-loan. In cases where individuals have reported beneficial loans on their tax 
return, it is worth noting that HMRC guidance on beneficial loans also includes clear guidance on third party 
loans explaining the position for a third party loan: https://www.gov.uk/expenses-and-benefits-loans-
provided-to-employees/technical-guidance.  

https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-report-a-disguised-remuneration-loan
https://www.gov.uk/guidance/report-and-account-for-your-disguised-remuneration-loan-charge#how-to-report-a-disguised-remuneration-loan
https://www.gov.uk/expenses-and-benefits-loans-provided-to-employees/technical-guidance
https://www.gov.uk/expenses-and-benefits-loans-provided-to-employees/technical-guidance


frustrate HMRC litigation attempts despite the legislation being very clear the schemes did 
not work.  
 

5. Detail: The definition of unprotected years 
The common definition of an unprotected year is one where HMRC has not opened an 
enquiry or raised an assessment and is out of time to do so. The time limits on HMRC acting 
vary, depending mainly on the taxpayer behaviour: 
 
• HMRC can open an enquiry into a Self-Assessment return within 1 year from the date 

the return is submitted. Additional time is available for returns that are submitted late.  
 

• Where HMRC do not open an enquiry because there is not a full disclosure, HMRC has 
the power to make a ‘discovery assessment’. This is dependent on the behaviour in not 
fully disclosing. HMRC can normally go back 4 years in discovery cases where there 
has been a failure to disclose for any reason, 6 years where the failure to disclose was 
careless and 20 years where it was deliberate. This is particularly relevant for Disguised 
Remuneration schemes entered into post-2011. Since the legislation put beyond doubt 
the schemes did not work and the DOTAS regime required disclosure, most cases 
arguably would be considered careless if not deliberate. 

 
Where HMRC has an open enquiry or an assessment in place for a given year, that year is 
protected regardless of how long ago it was.  
 

6. Detail: Considerations in defining “unprotected years” for the purposes of the Loan 
Charge 
 

As a result of the announcement of the loan charge at Budget 2016, HMRC has not 
undertaken activity to open enquiries and issue assessments in respect of subsequent tax 
years even where there has been a full disclosure (meaning there are more unprotected 
years than there otherwise would have been), and paused activity relating to earlier years 
where HMRC would have been in time to raise an assessment. This is because the value for 
money case was clearly to use the loan charge (and associated settlement opportunity) to 
collect the tax due. As a result, HMRC did not generally open enquiries into tax years 
2016/17 and 2017/18. In many cases, HMRC cannot now enquire after those years as they 
will not have a discovery position (where HMRC held the relevant information at the time to 
open an enquiry – i.e. there is nothing to “discover”), in other words, because of the 
announcement of the loan charge at Budget 2016 HMRC changed its approach to opening 
enquiries and protecting years and has not protected their position for the underlying tax 
liability in these years. These years are now “unprotected”. We cannot easily legislate to 
allow HMRC to open those enquiries now, and doing so would represent a significant 
expansion of HMRC powers.  
 
It would be unfair to benefit those individuals who did not have their year protected because 
HMRC began to prepare and focus on the Loan Charge, so we would argue that any 
proposal to remove unprotected years from the loan charge would need to ensure 2016/17 
and 2017/18 remained within the scope.  
 
Secondly, for those years where there is no open enquiry or assessment, using the common 
definition of an unprotected year in relation to any loan charge design change would create 
uncertainty for taxpayers. An affected taxpayer would need to make a judgement of HMRC’s 
consideration of their action (whether the taxpayer made a full disclosure) and behaviour (if 



not, what taxpayer behaviour led to the failure to disclose) in order to know the relevant time 
period HMRC had to act to raise an assessment, and therefore to know whether a year was 
in or out of scope of the loan charge. It is not practical for individuals to do this.  
 
In addition to causing taxpayer uncertainty, a loan charge design change built on the usual 
definition of unprotected year would cause particular problems in relation to tackling recent 
use of schemes.   
 
For these reasons, if you were minded to recommend a design change, an alternative that 
might achieve the same objective would be to use a simpler and objective test instead, 
rather than the existing definition of an “unprotected” year for the purposes of the loan 
charge. The short time between the publication of the review and the January Self-
Assessment deadline strengthens the argument for a simple test which is easily understood. 
 
A simplified test for the purposes of the loan charge only (i.e. not the underlying tax liability) 
will mean there may be cases where a taxpayer “benefits” from a design change to the loan 
charge but HMRC continue to pursue the taxpayer for the underlying tax liability. This will 
need careful explanation (and involve some operational complexity for HMRC in relation to 
settlements), though ensures the most egregious cases do not escape tax altogether.  
 
Where taxpayers have settled, if HMRC are given legislation to repay settled years that were 
“unprotected”, we need to use the same definition of “unprotected” as we used when we 
reached the settlement, i.e. we would repay any year that was explicitly settled on the basis 
of voluntary restitution.  This would also add some complexity to our message to taxpayers 
but it makes sense to refund the tax paid under voluntary restitution at the time of the 
settlement, rather than basing any refund on whether the year would have been unprotected 
under the simplified test.  If we instead based refunds on the simplified test, this would 
increase operational complexity for HMRC.  

 
Alternative options for defining “unprotected” years for the purposes of the loan charge 

 
A year where HMRC have opened an enquiry is protected.  However, there may be other 
cases where HMRC has already protected tax by raising an assessment in line with the law, 
using objective criteria.  Some of these protected years may fall outside the time limits set 
below.  We should ensure that any years earlier than the fixed time limits set out below 
where HMRC has raised an assessment or opened an enquiry will continue to fall within the 
scope of the Loan Charge. This is based on an objective measure and taxpayers will have 
been notified of any open enquiry or issue of an assessment, so the taxpayer should have 
certainty with their obligations to comply. 
  
The uncertainty for taxpayers noted above relates specifically to years where HMRC is still in 
time to raise a discovery assessment but has not yet done so, as determining whether such 
as year is still in scope is dependent on taxpayer behaviour. Therefore, for years where this 
applies, we think an alternative definition of unprotected year (applied only to the loan 
charge design change) could ensure taxpayer certainty and avoid the inherent unfairness 
surrounding the use of the usual definition.  
 
The simplest and most practical options for achieving this require choosing a fixed number of 
years a design change could apply to, aligned with one of the assessment periods. There 



are two key design choices required: a) the number of years appropriate to look back from 
this date as a proxy for the appropriate time limit, and b) the date at which we set this from.   
 
For a), you could align this with any of the existing time limits for assessment (4, 6 or 20).  
The 4 year time limit covers cases where an individual failed to disclose in error, the 6 year 
time limit covers careless behaviour, covering situations where an individual had not taken 
care to ensure they disclosed their tax liability correctly and the 20 year time limit covers 
situations where an individual has deliberately not disclosed their tax liability. 
 
On balance, we think it is most sensible to choose the 6 year time limit for this definition. All 
taxpayers would benefit from the greater certainty provided by this simpler test, but setting 
the test at 4 years would mean that only the individuals with the most serious behaviours 
benefit financially. This is because, under the usual tests HMRC would still be able to pursue 
customers who were careless in their disclosure or deliberately did not comply under their 
ordinary assessment powers, and these individuals would not be caught by the shorter time 
limit of the simplified test proposed here. The burden of proof required for HMRC to be able 
to raise an assessment within 20 years is very high and therefore we don’t think this time 
limit would be justified across all cases. 
 
For b), the date at which you would set the scope of the proxy, we have identified three 
options. All the options proposed below would mean the Loan Charge continues to apply for 
the tax years 16/17 and 17/18 (i.e. that any design change would not apply to those years). 
 
At this time, we are unable to provide data on the number of individuals affected and 
Exchequer costs associated with each of the options below, and would need to do further 
sampling of cases to provide suitable estimates. 

 
6b. Option 1: Scope of unprotected years at Budget 2016 announcement 

 
If any time frame we set only looks back from the Budget 2016 announcement, i.e. removing 
from scope of the Loan Charge any year that, as of Budget 2016, was over either 4 or 6 
years old, the effect is that all years since 2011 would remain in scope of the Loan 
Charge, so no one who didn’t fully disclose their scheme use would be considered out of 
scope of the Loan Charge if aligning with these discovery assessment time limits.  
 
The strong rationale for this date is it marks the point from which HMRC changed its 
compliance approach to DR schemes and when the policy intent of the Loan Charge was 
clear publicly. In effect this date puts HMRC back in the position they were in in 2016, where 
without the Loan Charge HMRC would have continued to open enquiries where years 
remained protected and would not have changed their compliance approach (evidence 
suggests the vast majority of cases from 2011 onward were protected at that time).  
 
The table below shows which years would remain in scope (green) and out of scope (red) 
from the tax year 2011/12 onwards under the two options (aligning with the 4 year and 6 
year discovery assessment time limits).  
  

 Discovery deadline 
Tax 
year 4 years 6 years 
11/12 05-Apr-16 05-Apr-18 



12/13 05-Apr-17 05-Apr-19 
13/14 05-Apr-18 05-Apr-20 
14/15 05-Apr-19 05-Apr-21 
15/16 05-Apr-20 05-Apr-22 

 
6c. Option 2: Scope of unprotected years at date Loan Charge came into force (April 

2019)  
 

Applying the 4 or 6 year time limit from the date the Loan Charge came into effect in April 
2019, means that individuals who used Disguised Remuneration schemes in the years 
2011/12 to 2013/14 would benefit from the design change (be out of scope of the Loan 
Charge) if setting 4 years as the limit or only the year 11/12 (for 6 years).  
 
Starting the 4 or 6 year time limit from this point could be justified on the basis that as the 
Loan Charge came into force, and it leaves within the loan charge years for which HMRC 
could have opened earlier enquiries. On the other hand, this option carves out years which 
HMRC would have been able to open enquiries into at the time the Loan Charge was 
announced and which HMRC since lost the ability to enquire into after changing their 
operational approach. 
 
The table below shows which years would remain in scope (green) and out of scope (red) 
from the tax year 2011/12 onwards under the two options (aligning with the 4 year and 6 
year discovery assessment time limits).  
 

 Discovery deadline 
Tax 
year 4 years 6 years 
11/12 05-Apr-16 05-Apr-18 
12/13 05-Apr-17 05-Apr-19 
13/14 05-Apr-18 05-Apr-20 
14/15 05-Apr-19 05-Apr-21 
15/16 05-Apr-20 05-Apr-22 

 
6d. Option 3: Scope of unprotected years at 31 January 2020  

 
The most generous date, which would ensure more taxpayers benefitted from a design 
change by being carved out of the Loan Charge, would look back from the upcoming SA 
deadline. If looking back from then, this would take the years 11/12 to 14/15 out of scope of 
the Loan Charge (for 4 years) or 11/12 and 12/13 out of scope (for 6 years), affecting 
individuals who used schemes in those years.  
 
This could be justified on the basis it replicates HMRC’s current scope to protect years at 
this point in time. However, as above, this would take out even more years which HMRC 
would have had cover to open enquiries at the time of the Loan Charge announcement, and 
where they have since run out of time to do so, overly benefiting individuals who took out 
schemes in those years and those who did not disclose. 
 



The table below shows which years would remain in scope (green) and out of scope (red) 
from the tax year 2011/12 onwards under the two options (aligning with the 4 year and 6 
year discovery assessment time limits).  

 

  Discovery deadline* 
Tax 
year 

End of tax 
year 4 years 6 years 

11/12 05-Apr-12 05-Apr-16 05-Apr-18 
12/13 05-Apr-13 05-Apr-17 05-Apr-19 
13/14 05-Apr-14 05-Apr-18 05-Apr-20 
14/15 05-Apr-15 05-Apr-19 05-Apr-21 
15/16 05-Apr-16 05-Apr-20 05-Apr-22 

 
6e. Employers 

Employer cases provide an additional complication when determining unprotected years. 
HMRC protect against the employer failing to operate PAYE using a Reg 80 determination. 
 
If the definition of unprotected years for the purposes of a Loan Charge design change does 
not consider this, and only considers if HMRC have protected against the individual, then all 
employer cases will be unprotected. This would exclude all employers as well as 
employee/directors from the Loan Charge. We would strongly recommend any definition 
needed to factor in whether HMRC have protected against the employer. There will also 
need to be a requirement for the employer to tell the employee whether we have issued a 
Reg 80. 
 
Finally, there will be instances where the contribution to the schemes was in one tax year 
and the loan was in the next. Any definition would need to cover this, by not referring to 
loans made in unprotected years (which would exclude these instances from the loan 
charge). 
 
We can provide further details on options to tackle these concerns if required. 
 

 
Options to ensure no taxpayer beneath an income threshold would have to either a) 
pay over 50% of their income or b) pay for over 10 years 
 
 

7. Summary of key points 
 
The existing HMRC “time to pay” (TTP) system is non-legislative (it is an informal payment 
plan, agreed by HMRC utilising Collection and Management powers), operating to create 
bespoke agreements between HMRC and individual taxpayer where the taxpayer cannot 
afford to pay, suited to their circumstances (including their asset and income levels) to 
maximise the return to the exchequer.  
 
Design changes relating to affordability such as “enhanced TTP” for the loan charge will a) 
impact the wider tax system and b) create the behavioural effects and incentives for this 
taxpayer population. 
 



An “enhanced” TTP system for loan charge taxpayers only would be challenging to justify 
(even if it were legislatively or operationally straightforward). Taxpayers that did not use tax 
avoidance schemes and tax credit claimants would end up being worse off relative to 
taxpayers in DR tax avoidance cases of equivalent value in the same financial 
circumstances, unless any changes applied across all HMRC regimes. It would be difficult to 
justify a bespoke (and more favourable) TTP system which applied to the loan charge but 
not to other tax or tax credit debtors. Given the high reputational damage likely from treating 
DR scheme users more favourably than other taxpayers and especially tax credit claimants, 
a Loan Charge design change risks leading to changes in the operation and function of TTP 
for everyone (with a significant fiscal cost). It may also have wider implication e.g. for DWP 
who continue to deduct debt from state pensions.  
 
“Entry threshold” to “enhanced” TTP 
 
A dividing line at any salary threshold (under £50,000 or otherwise) for “entry” into a different 
TTP system would also be difficult to defend on fairness or principled grounds. Two 
otherwise identical taxpayers on either side of the threshold would be treated very differently 
by HMRC, while treating those with assets/wealth but lower incomes better than those reliant 
on incomes. A threshold as high as £50,000 would also be over twice median average 
earnings2 
 
However, in order to offer reassurance to taxpayers with middle or lower incomes, HMRC 
could make transparent and affirm some of its existing principles: 
 

• HMRC could publish its income and expenditure form, providing clarity to taxpayers 
about how HMRC arrives its TTP agreements and increasing trust in the system; 

• HMRC can commit that if an individual (non-business) taxpayer works through an 
Income and Expenditure assessment with HMRC, then we will agree a TTP (unless 
any details we’re given are incorrect); 

• Where a taxpayer earns less than £50,000 and does not have realisable assets, then 
we can guarantee we will not ask for more than 50% of disposable income. This is 
what would already happen, so would not require legislation and is not a new 
scheme but it is not something we have previously highlighted publicly. For higher 
earners with more disposable income, we may seek more than 50% - it is often an 
amount that people need rather than a percentage. 

• HMRC’s income and expenditure assessment is aligned with the industry standard 
Single Financial Statement (SFS), used by debt charities and creditors. Where 
taxpayers have already completed the SFS with a debt charity, HMRC will accept 
that as the calculation of disposable income.  

 
“Write-off” after 10 years 
 
The proposal we have discussed is that in the case of loan charge tax debt, once HMRC has 
agreed a suitable TTP agreement, if the number of years a taxpayer would have to pay 
                                                           
2 Median earnings (2019) are £24,897. Source: Table 1 of ONS Data 
  
   
  
  
 

https://www.ons.gov.uk/file?uri=%2femploymentandlabourmarket%2fpeopleinwork%2fearningsandworkinghours%2fdatasets%2fashe1997to2015selectedestimates%2fcurrent/ashe19972019timeseries.xls


under their TTP agreement is more than 10 years, payments after 10 years will be written 
off. The biggest concern is that the amount someone owes will be dependent on their 
lifestyle choices, not on their economic activity or ability to pay, and a time limit on TTP of 
this sort could change customers’ incentives and therefore behaviour. At the moment, the 
TTP system and the levying of interest payments encourages taxpayers to attempt to pay 
tax owed to HMRC as soon as is reasonably possible. With any cap on the number of years 
a TTP agreement can operate, the incentives on the taxpayer are to avoid making 
payments. Such a structure risks benefitting the most non-compliant.  
 
A maximum time period for the operation of TTP, given the likely impact on debtor 
incentives, would likely significantly change HMRC’s risk profile and best-response to 
taxpayer situations. Legislation to operationalise this (it could not be implemented under the 
powers of collection and management because HMRC would no longer be pursuing the 
best-return for the exchequer) would be complex, and there would be complex interactions in 
other areas which would need to be considered (for example, the effect on County Court 
Judgements and other debts; and the operation of other Government departments such as 
DWP, who pursue debtors for longer than 10 years through their equivalent systems e.g. the 
state pension).    
  
 
 
There are commitments to enhance the TTP system that HMRC would propose as an 
alternative to the LCR proposals- these alternatives have the same effect of giving taxpayers 
enhanced comfort and have a degree of uniformity to them, but they do not have the 
collateral damage or legislative challenges that the LCR proposals have. 
 
For those in significant financial difficulties, HMRC could commit to: 
 

• Ceasing any debt pursuit where a taxpayer’s income and expenditure shows they 
have no ability to pay, and only seeking payment where there’s a significant change 
of circumstance. This would set out publicly HMRC’s current approach; 

• If HMRC agree a TTP of over 5 years with a taxpayer, HMRC would refer the 
taxpayer to a debt advice charity, so the taxpayer can get free, impartial advice on 
their options. 
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 Date 19 November 2019 www.gov.uk 
     
________     

Dear Sir Amyas,  
 
Thank you for your request for further information of 11 November 2019.  
 
We have responded to those questions, and provided some additional information we hope 
you find useful. 
 
Separately, we have written jointly with HM Treasury about unprotected years and non-
disclosure, and payment arrangements. 
 
If you, or the review team, would like further clarification, or discussion on any points we 
would be happy to do so. 
 
Yours sincerely 
 
 
Carol Bristow    Mary Aiston 
 

 
 
 

 



 
 
 

30. Loans in scope of the loan charge 
 

30.23. In our previous responses, we have provided you with analysis of the reported 2017/18 
incomes for individuals covering the following populations for those who have:  

 
• used DR schemes and have settled (26 September); 
• exclusively used DR schemes since 6 April 2011 (11 November); 
• exclusively used DR schemes since 6 April 2011 and have settled (11 November); and 
• exclusively used DR schemes prior to 6 April 2011 (11 November). 

 
30.24. As requested, below we have also provided analysis of reported 2017/18 incomes for 

individuals covering the following populations for those who have exclusively used DR 
schemes: 
 
• prior to 6 April 2011 and have settled; 
• since 6 April 2011 and have not settled; and 
• prior to 6 April 2011 and have not settled.  

 
30.25. Overall, this analysis shows that those who have not settled and used disguised 

remuneration (DR) schemes exclusively before 6 April 2011 tend to have higher incomes  
than those who used schemes exclusively after 6 April 2011. For information, 44% of 
individuals who have not settled and exclusively used a DR scheme before 6 April 2011 have 
reported 2017/18 income of £50,000 or more, compared to only 29% of individuals who 
exclusively used a DR scheme after 6 April 2011. 

 
30.26. The analysis also shows that the average settlements amounts for individuals who used DR 

schemes exclusively after 6 April 2011 are lower than those used for schemes exclusively 
before 6 April 2011. We set this out at table 5 at paragraph 30.15 in our response of 11 
November. 
  

30.27. Table 1 below shows the reported 2017/18 income distribution for those who have 
exclusively used DR schemes prior to 6 April 2011 and have already settled.  
 

Declared Income 
2017/18 

% where income is 
known 

£0 2% 
£1 - £30,000 27% 

£30,000 - £50,000 27% 
£50,000 - £100,000 28% 
£100,000 - £250,000 14% 

Over £250,000 3% 
Total 100% 

Source: Analysis provided by KAI using data from 
iCA and reported income from PAYE/SA returns 

 
30.28. Table 2 below shows the same analysis as Table 1 above, but also includes the settlement 

amount distributions.  
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30.29. Table 3 below shows the distribution of reported income for those who have exclusively used 
DR schemes prior to 6 April 2011 and have not settled.  
 

Declared Income 
2017/18 

% where income is 
known 

£0 3% 
£1 - £30,000 30% 

£30,000 - £50,000 25% 
£50,000 - £100,000 30% 
£100,000 - £250,000 12% 

Over £250,000 2% 
Total 100% 

 
30.30. Table 4 below shows the income distribution of income reported for those who have 

exclusively used DR schemes after 6 April 2011 (excluding users with usages in 2017-18) 
and have not settled.  
 

Declared Income 
2017/18 

% where income is 
known 

£0 2% 
£1 - £30,000 40% 

£30,000 - £50,000 29% 
£50,000 - £100,000 22% 
£100,000 - £250,000 6% 

Over £250,000 1% 
Total 100% 

 
30.31. Our letter of 11 November,  contained an error at paragraph 30.15 as to the source of the 

data for the analysis of mean and median settlements amounts.  We stated that the averages 
were based on the sample of 1,600 settlements but they are actually based on all 
settlements from the iCA database. 
 
[Section 35(1)(a)] 
 
 

34. Time to Pay and support for those unable to pay 
 

34.26. Following our 11 November letter, we have provided further information and data on 
Individual Voluntary Agreements (IVAs) to explain the key difference in comparison to Time 
to Pay (TTP) arrangements. We also note the differences to bankruptcy where appropriate.  

 
34.27. At the end of this section, we have also included analysis of all existing TTP arrangements.   

 
34.28. We compare the different approaches for the following areas: 

• Timescale 
• Assets 
• Affordability 
• Debts included 
• Agreements 
• Interest 
• Access to credit 
• Professional status 
• Fees 
• Access 
• Incentives 

 
34.29. This analysis shows that IVAs provide an existing, deliverable solution for those in ‘problem’ 

debt, which enables debts to be cleared in 6 years, with very limited wider impacts, 



 
 
 
particularly for lower earners. It enables an individual to make their overall debt position, 
across all creditors, manageable through debt reduction, stops interest, and involves an 
impartial assessment of affordability. 
 
Timescale 

34.30. IVAs are set up for a maximum of 6 years, although are normally limited to 5 years, and there 
is no minimum. It is possible to have a “full and final” IVA, although this is primarily where 
you have a large, specific windfall, but no ongoing ability to pay (e.g. house sale). If you miss 
payments or reduce them then the IVA will be extended to adjust for those changes in 
payment. 
 

34.31. There is no minimum or maximum limit to the length of TTP arrangements. They are also 
flexible if payments are missed or reduced. 

 
Assets  

34.32. In an IVA, an Insolvency Practitioner (IP) assesses your disposable income to determine 
what can be paid over the timeframe. If you have assets, then the IP will assess what equity 
can be released from them. For example, where individuals have equity in their home, the 
IVA will often expect release of some of that equity (this is only expected where the value is 
significant in paying the debts). However, you have control over your assets and can 
determine how they are included in your proposal to creditors. You will not be forced to sell 
your home in an IVA.  

 
34.33. In a TTP, HMRC would also expect realisation of assets and if this is not happening has the 

option to enforce on those. HMRC has committed to not force individuals to sell their primary 
home for a loan charge TTP.  
 

34.34. In bankruptcy, an individual loses control of their assets and the IP determines how they are 
realised, following the creditor hierarchy.  

 
Affordability 

34.35. In an IVA an IP supports the debtor in assessing their disposable income, and realistic 
realisation of assets, and therefore assesses how much of the debt could be repaid through 
an IVA (there is no fixed rules on how much debt can be written off; it’s determined by 
affordability).  
 

34.36. The IP then proposes this offer to creditors, and, if accepted (further info below) then the 
amount owed to creditors is amended to that level and is then paid to completion (and the 
IVA is a legal agreement). If you are unable to comply with the IVA due a change in 
circumstances, the IVA can be amended; normally through extension, but also through 
fundamental change with creditor agreement.  
 

34.37. For a TTP, HMRC performs a similar assessment through its Income and Expenditure 
process, but establishes how much can be paid, then divides the outstanding debt by that 
amount to determine length. If your ability to pay changes, then the TTP can be changed, 
providing the debtor contacts HMRC. If the debtor simply does not pay, then HMRC 
considers the TTP “failed” and will seek to engage with the debtor to arrange payment 
(normally through a new TTP).  
 

34.38. In bankruptcy, all debts are written off and your assets are distributed to creditors.  
 

Debts Included 
34.39. An IVA will include debts from all creditors, apart from priority debts1. This enables an 

individual to be in an overall affordable position and simplifies payment (you pay one amount 
to one place each month).  
 

                                                
1 Priority debts are mortgages and secured loans, rent and property service charges, upcoming (not 
historic) utility bills, hire purchase payments, student loans, child maintenance payments, current year 
council tax, and court fines.  



 
 
 

34.40. A TTP will include HMRC debts only, so individuals may still have difficulty paying other 
debts. A loan charge debt will not be in a separate payment plan to, for example, the rest of 
any SA payments outstanding.  
 

34.41. Bankruptcy will cover the vast majority of debts, apart from student loans, court required 
payments (fines and court orders), social fund loans etc. (and for secured debts, you either 
need to pay or your secured asset, including, potentially, your home if you have a mortgage, 
will go to creditors).  

 
Agreement 

34.42. IVAs need to be voted for by creditors who account for 75% of the debt value. We anticipate 
that HMRC will meet that criteria for the majority of those who owe the loan charge. Creditors 
generally support IVAs because it is a better alternative to bankruptcy, and because it is the 
best possible offer based on financial evidence. Year to date, HMRC accepted 57% of 4,000 
offers.  
 

34.43. The two primary reasons for not accepting IVAs2 were:  
 
• HMRC did not believe it was the best possible offer, based on the evidence of the 

debtor’s finances (therefore some of the 43% rejected will have become acceptances 
after amendments to the offer);  

• HMRC was awaiting tax returns, so did not have the full debt position and cannot 
accept until those returns are submitted. 

 
[Section 31(1)(d)] 
 

34.44. HMRC will accept TTP where an individual has worked through an Income and Expenditure 
assessment with us, and they have shown they are making efforts to pay (e.g. explaining 
how they are seeking to reduce expenditure where appropriate). As a TTP is an informal 
payment plan, it is always better for HMRC to agree a TTP (it is better to recover some tax 
than none). Should HMRC, at any point, discover that an individual has misinformed us 
during that process, we will seek to enter an improved payment plan or look to take 
enforcement action.  
 

34.45. The courts determine whether someone is bankrupt through the legal bankruptcy process. 
 
Interest and Late Payment Charges 

34.46. In an IVA, interest and late payment charges are frozen at the point that the IVA is put in 
place.  
 

34.47. In a TTP, interest continues to accrue, but no late payment charges are applied.  
 

34.48. In bankruptcy, no further interest or late payment charges occur (as you no longer owe those 
debts).  
 
Access to Credit 

34.49. As part of the terms of an IVA, the debtor must ask the IP who arranged the IVA for 
permission if they wish to borrow more than £500, but the IP is able to authorise this. The 
IVA will remain on the individual’s credit file for 6 years (or longer, if they are unable to pay 
the IVA in time and it is extended), so lenders will take it into account in their lending 
decisions.  
 

34.50. A TTP will not affect an individual’s your credit score, but lenders will normally seek 
information on outstanding debts as part of their decision making process, so having a large 
outstanding tax debt will affect access to credit in that way. 
 

34.51. Bankruptcy will also remain on the individual’s credit file for 6 years, and will have a larger 
impact on their credit score.  
 
                                                
2 HMRC will also reject IVAs for other less frequent reasons, normally that the individual is subject to 
investigation or the debt has arisen due to evasion. 



 
 
 
Professional Status 

34.52. An IVA does not have a direct impact for the vast majority of professions. For some 
professions, primarily those which either relate to finance or where becoming insolvent might 
be seen as a risk to impartiality (for example, accountants, financial services, lawyers, and 
roles requiring Developed Vetting security status).  
 

34.53. The range of roles affected is significantly less than those affected by bankruptcy. For 
example, if someone who is a chartered accountant with the Institute of Chartered 
Accountants in England and Wales (ICAEW) goes into bankruptcy, then they are disqualified. 
However, if with an IVA, ICAEW will investigate to understand if there are aggravating 
features (e.g. fraud or failure to cooperate), but if not then it is possible to continue operating. 
This is the same for Solicitors with the Solicitors Regulation Authority (SRA); although SRA 
may decide to put some limits on the individual’s ability to operate, it will not stop them from 
operating (unless a similar aggravating feature is discovered). As a last example, going 
bankrupt someone from being a company director, but an IVA does not. The affected 
professions when someone enters an IVA relate to, typically, higher earners.  
 

34.54. TTP does not have an impact on professional status as it is an informal agreement to repay 
debts. 

 
Fees 

34.55. There are fees associated with setting up IVAs. They are, however, inserted into the IVA, so 
are covered as part of that and therefore spread over the required time.  
 

34.56. There are no fees for TTP, but ongoing interest is built into the plan. 
 

34.57. In bankruptcy, the IP takes fees from the debtor’s assets (in line with the creditor hierarchy).  
 
Access 
For an IVA, the individual needs to approach an IP to arrange it. There are, however, a 
number of options (e.g. Debt Management Plans, IVAs, Debt Relief Orders, and Bankruptcy) 
for those who are in debt and unable to pay in full. Therefore, we recommend that people 
seek advice in order to enter the right option for them. In order to do that, HMRC can commit 
to referring anyone who needs a 5 year or longer TTP to a Debt Advice charity. That charity 
will then provide free, impartial advice on which option is best for that individual.  
 

34.58. For TTP, a taxpayer needs to phone HMRC and for bankruptcy, a debtor needs to apply to 
the courts. 
 
Incentives 

34.59. In an IVA, the incentive is to complete the IVA as soon as possible – the debt amount is fixed 
and the sooner it is paid, the quicker your IVA is completed. In bankruptcy, the debt is 
cleared. In a normal TTP, the incentive is to pay as quickly as possible in order to manage 
interest.  
 
Existing Time to Pay arrangements 

34.60. We have analysed the TTP arrangements we entered into in 2017/18 that had a length of 
ten years or more. In our analysis, there were around 17,500 new TTPs over 10 years in 
2017/18, consisting of around 16,000 related solely to tax credits (TC) debts and around 
1,500 related to income tax debts arising from Self Assessment (SA). We have not 
examined TTP arrangements for the other heads of duty and, as this analysis was for new 
TTPs agreed 2017/18, it reflects only a small, although representative, portion of the existing 
stock of TTPs over 10 years.  
 

34.61. In the time available we were only able to match around 50% of the SA cases, and around 
75% of the TC cases, to identify their reported 2017/18 incomes.  
 

34.62. The TC cases unsurprisingly relate to those with lower incomes, around 90% of the 12,000 
cases we could identify have incomes of less than £30,000 and around half of these relate to 
debts of under £5,000.  
 



 
 
 

34.63. The SA cases, which are likely to be more representative of DR scheme users, show higher 
incomes and higher average debts.   
 

34.64. Table 6 below shows the number of TTP arrangements over 10 years entered into in 2017-
18 related to SA cases by income distribution and outstanding debt.  

 

2017/18 income 
bandings 

Debt amount bandings 
All £1 to 

£2,499 
£2,500 to 
£4,999 

£5,000 to 
£7,999 

£8,000 
& Over 

£1 to £29,999 15% 3% 11% 31% 60% 
£30,000 to £49,999 3% - 2% 13% 18% 
£50,000 to £99,999 2% - 2% 9% 13% 
£100,000 to £249,999 - - - 6% 6% 
£250,000 & Over 0% 0% 0% 2% 2% 
All 20% 3% 15% 61% 100% 

Component parts as shown may not sum to the totals exactly due to independent rounding. 
 

34.65. Table 7 below shows the value of TTP arrangements over 10 years entered into related to 
SA cases by income distribution and outstanding debt. 
 

2017/18 income 
bandings 

Debt amount bandings 

All £1 to 
£2,499 

£2,500 
to 

£4,999 

£5,000 to 
£7,999 

£8,000 
& Over 

£1 to £29,999 1% 1% 3% 29% 33% 
£30,000 to £49,999 0% 0% 0% 21% 21% 
£50,000 to £99,999 0% 0% 1% 15% 15% 
£100,000 to £249,999 0% 0% 0% 15% 15% 
£250,000 & Over 0% 0% 0% 15% 15% 
All 1% 1% 4% 94% 100% 

Component parts as shown may not sum to the totals exactly due to independent rounding. 
 
 

36. Employer settlements  
 

36.1. In our previous correspondence on 26 September, we set out the various settlement 
opportunities since April 2011. Below we set out further detail on the withdrawal of a relief in 
March 2017 that encouraged employers to settle, and the interaction of Corporation Tax and 
the repayment of settlements.  
 
Settlements between April 2016 and March 2017 

36.2. Not all settlements that took place after 16 March 2016 until 31 March 2017 were motivated 
solely or predominately by a desire to avoid the loan charge. This is important to take into 
consideration when determining which settlements should be repaid due to any changes to 
the scope of the loan charge.  
 

36.15. On 16 March 2016, alongside the announcement of what would become the loan charge, 
the government announced the withdrawal of a significant relief contained in paragraph 59 of 
Schedule 2 to the Finance Act 2011 (“Paragraph 59”). That announcement prompted many 
employers to settle their underlying DR liabilities before 31 March 2017, when the relief was 
withdrawn. 

 
36.3. The relief being withdrawn benefited only those employers that had used Employee Benefit 

Trusts (EBT) that had invested, rather than loaned to employees, some or all of the 
contributions made to them. Accordingly, such employers cannot be said to have been 
wholly motivated to settle their disguised remuneration liabilities by a desire to avoid the loan 
charge. For many, the introduction of the loan charge will not have been relevant in their 
decision to settle. 
 



 
 
 

36.4. Paragraph 59 was introduced alongside Part 7A of ITEPA 2003 to encourage those 
employers that had used DR schemes before 6 April 2011 to settle with us on the terms of 
the EBT Settlement Opportunity launched in April 2011 (the “EBTSO”). 
 

36.16. Paragraph 59 relief applied when income tax was paid on an amount of pre-April 2011 
contribution to a DR scheme on the basis that it was earnings. The effect of the relief was 
that neither that amount, nor any investment returns accruing on that amount, would be 
taxed under Part 7A ITEPA 2003, when they were subsequently distributed to the employee 
by, most commonly, the trustee of the EBT. 
 

36.17. However, it was announced on 16 March 2016 that the relief - insofar as it applied to 
investment returns - would only be available where income tax on the pre-April 2011 DR 
scheme contributions was paid by 31 March 2017. Where tax was not paid by 31 March 
2017, Part 7A ITEPA 2003 would apply to the investment returns, whenever they were 
accrued, when they were eventually distributed to the employee. Please see examples 3 
and 4 of the 16 March 2016 Technical Note published alongside the 2016 Budget for more 
details.  

 
36.5. This presented a potentially significant increased tax charge for employers when EBT funds 

that had been invested, rather than loaned to employees, were eventually distributed to an 
employee. Therefore, it incentivised such employers to settle with HMRC before 31 March 
2017.      
 
Impact of repaying unprotected years on Corporation Tax (CT) liability 

36.18. Repaying voluntary restitution years on employer settlements has a significant effect on the 
CT liabilities of the employer. This should also be taken into consideration when determining 
the effect of repaying settlements based on any changes to the scope of the loan charge.  In 
our response of 23 September, we set out CT interaction.  

 
36.19. Some employers did not claim a CT deduction when they use a DR scheme. When 

employers settled, they usually received a corresponding deduction in their taxable profit for 
the year of the contribution to the EBT, that in turn reduced their CT liability for that year. If 
part of these settlements were repaid, HMRC should be able to recover the corresponding 
CT relief given to employers. If HMRC was not able to do that, the employer would have 
paid less CT than they should have done for the years in which refunds were being made – 
and as a result would effectively be receiving a CT windfall for their use of avoidance. 

 
36.20. In brief, during the settlement process, HMRC and the employer would usually net off the 

reduction in CT liability generated by the additional payment of PAYE/NIC (through the 
settlement).  

 
36.21. Table 8 is a very simple example of how this would work, based on a £100 contribution to an 

EBT (ignoring any allowances).  
 

Liability to PAYE/NIC £53 
Reduction in CT at circa 20% £10 
Associated CT interest credit £2 
Net Settlement actually paid by employers £41 (=53-10-2) 

 
 

36.22. Furthermore, not all settlements were calculated on the net basis set out above.  For 
example, some employers did not net off the CT relief for the additional PAYE/NIC paid 
within the settlement but instead claimed the CT relief separately.   
 

36.23. In some settlements, the amount of duties payable was reduced because part of the 
settlement was being accounted for by the EBT trustees. These different bases will have an 
effect on the calculation of CT relief given and in all cases HMRC should be able to recover 
the additional CT that is due on the employer’s (now increased) profits.   

 



 
 
 

36.24. HMRC should therefore be able to ensure that, irrespective of how the settlement amount 
was calculated, any repayment of Voluntary Restitution did not lead to the employer 
obtaining a CT advantage.  

 
36.25. The CT relief is normally given in the year of contribution to the EBT. This may have been 

some time ago. So there will also be associated effects relating to CT rates and interest that 
HMRC should also be able to take into account.  
 

35. Promoters 
 

35.15. In previous responses, we set out how the avoidance industry has changed in recent years, 
and what HMRC are doing to combat avoidance. Below are responses to your follow-up 
questions from 11 November.  
 
HMRC approach 

35.16. To combat the promoter behaviours described in paragraphs 35 of our 11 November letter (a 
move to smaller promoters based offshore who focus on a higher volume of less affluent 
users) we have adopted the approach set out in paragraphs 35.7 to 35.8 of the letter. This 
includes doubling the resource we devote to tacking promoters, profiling real time information 
(RTI) data and working with partner agencies. Additionally, we are reviewing our existing 
powers (Promoters of Tax Avoidance Schemes (POTAS), Disclosure of Tax Avoidance 
Schemes (DOTAS), enablers etc), to ensure they support earlier interventions in the supply 
chain of avoidance schemes and further disrupting the business model of promoters.  
 

35.17. The Promoter Strategy will articulate HMRC policy, operational and communication 
strategies for promoters. This will be published by 31 March 2020. 
 

35.18. To date six disguised remuneration arrangements have been litigated under the DOTAS 
legislation with the courts deciding in HMRC’s favour in four (Root2, Hyrax, ISH and EDF) 
and decisions awaited in a further two cases. In addition, and as a consequence of HMRC 
challenge, a further 18 arrangements were voluntarily notified by promoters rather than face 
the Tribunal. The vast majority of these notifications were of disguised remuneration 
schemes.  

 
35.19. As we said on our 1 October letter five significant promoters of disguised remuneration 

schemes have ceased promoting avoidance schemes. One major promoter of loan schemes 
publicly stated they would cease.  Two significant players have both ceased and are 
encouraging their users to settle. Both would have faced action under POTAS had they not 
ceased.  
 

35.20. However, as the profile of the avoidance scheme marketplace has narrowed in breadth, the 
profile of the scheme user has changed enormously towards a higher volume of less affluent 
users, raising the stakes in tackling those promoting and marketing tax avoidance schemes.  
 

35.21. Currently, Counter Avoidance is investigating 100 promoters and other enablers involved in 
avoidance, with the vast majority of those enquiries involving disguised remuneration. These 
challenges include one or, in all probability, more than one of the following: 

 
• Para 24 and/or S9A enquiry into the Promoter Company and key personnel 
• VAT enquiry into the Company 
• DOTAS enquiry 
• Challenge under POTAS 
• Challenges involving HMRC standards for agents3, GAAR, Enablers legislation  
• Where appropriate referral to HMRC’s fraud investigation directorate. 

 
Promoters ceasing activity  

35.22. Despite HMRC successes in litigation and in inducing disclosures the progress in tackling the 
DR market of avoidance schemes is challenging, as a determined group of promoters are 

                                                
3 https://www.gov.uk/government/publications/hmrc-the-standard-for-agents/hmrc-the-
standard-for-agents 

https://www.gov.uk/government/publications/hmrc-the-standard-for-agents/hmrc-the-standard-for-agents
https://www.gov.uk/government/publications/hmrc-the-standard-for-agents/hmrc-the-standard-for-agents
https://www.gov.uk/government/publications/hmrc-the-standard-for-agents/hmrc-the-standard-for-agents
https://www.gov.uk/government/publications/hmrc-the-standard-for-agents/hmrc-the-standard-for-agents


 
 
 
still finding sufficient scope to profit from marketing their schemes, before we are always able 
to take action.  We are now focused on 14 scheme promoters, many of whom are off shore. 
 

35.23. When a promoter claims to be offshore, this poses additional challenges for HMRC.  In a 
number of cases, we are challenging whether or not the promoter is genuinely resident 
offshore or is still resident in the UK.    
 

35.24. In addition, we regularly exchange information with Fiscal Authorities from across the world. 
This helps to provide the evidence to challenge offshore Promoters. Non-Resident promoters 
do fall within the POTAS and Enablers Regime but enforcement is difficult.  

 
35.25. Under DOTAS, offshore promoters should notify their scheme but if they do not, then the 

obligation to notify can fall on any person in the UK who satisfies the definition of promoter 
for DOTAS, or the users of the avoidance scheme.  Our preferred approach in these cases is 
to use our powers to obtain information from those in the supply chain, for example, the 
enablers of the avoidance scheme who have a presence onshore.  
 
 

37. Customer service 
 

37.1. Following your meeting of 30 October with Jim Harra of HMRC and Beth Russell of HMT, we 
said we would provide you with further information on HMRC’s previous and planned 
communication approach with customers who we can identify as having participated in an 
avoidance scheme.  

 
Communications 

37.2. There is no doubt that we could have done, and can still do more, to improve communication 
with our customers and that in too many cases we opened an enquiry and then failed to 
communicate sufficiently with the customer; sometimes for many years.   
 

37.3. Until  2014 our approach to communicating with customers in avoidance cases was to work 
a lead case and focus on active correspondence with the promoter/agent who would agree 
to keep their clients informed of progress – we would often formalise this arrangement by 
way of a ‘representative sample agreement’ (RSA). This had the unintended consequence of 
allowing some promoters to block some of HMRC’s communication efforts and give an “all is 
well” message to clients when our communications to the promoter/agent made clear that 
we strongly believed otherwise. We have, to a large extent, moved away from this approach 
since 2014 and are more actively communicating with avoidance scheme users directly.  
Where we know about, and choose to investigate a scheme, we now seek to obtain 
information from each user we identify, not just a representative sample.   
 

37.4. Avoidance schemes structured as syndicates where confidentiality prevents HMRC from 
sharing information relating to the syndicate with investors; and partnerships, where in 
common with the wider HMRC approach to enquiries, communication in connection with the 
partnership enquiry is routed through the nominated partner, pose a particular challenge.  
We plan to revisit our communications approach with these schemes too, with a view to 
applying our broader approach of more direct communication. 
 

37.5. However, there will still be customers currently who have had “one-to-many” letters, but not 
had regular bespoke communications from us.  This is likely to run into 1,000s given the 
challenges of managing over 110,000 open enquiries.  

 
37.6. Part of our strategic approach to bringing customers’ enquiries to earlier conclusion, 

particularly those who have been in a long standing avoidance dispute with us, is to write to 
them setting out where we have won in court the substantive argument that applies to the 
scheme they are a member of, the formal powers available to us, and the ease with which 
customers can settle with us. Our new approach, which we plan to gear up during 2020-21, 
is intended to encourage customers to engage and settle their dispute, which invariably 
saves the customer (and HMRC) from incurring further costs pursuing their dispute, which 
has little chance of success, through the courts (HMRC wins over 90% of disputes that 
customers take to court/ tribunal).   



 
 
 

 
37.7. More broadly, our strategic approach to tackling customers who are using new avoidance 

schemes involves challenging scheme use in near real time by engaging with customers 
early to highlight the avoidance risk they present, and implications, before loans build up.  
An example of this strategy in action includes an approach we are currently piloting where, 
having identified a new avoidance scheme being set up, we’re writing to each of the 
recorded scheme users as soon as possible (i.e. as the users first appear on an employer’s 
monthly RTI return and before they have to file any self-assessment return) and informing 
them of our view that they’re engaged in a tax avoidance scheme.  We explain to them that 
HMRC are on hand to help the individual extricate themselves from the arrangement.  This 
approach seeks to avoid the delay that is inherent in opening formal enquiries (where we 
first need to await the submission of a tax return, before we can open an enquiry and 
intervene).  We are testing this approach and the feedback from this pilot will inform how we 
design this process for engaging with customers early, going forwards. 
 

37.8. It is important to mention briefly our approach to customers who need additional support here 
too.  We have already shared with the Review team the support we offer to these customers 
and our current Additional Customer Support infrastructure.  We recognise that settling DR 
liabilities and more recently, facing the loan charge, was likely to be very stressful for some 
customers.  We have been providing a bespoke customer-focussed service for customers in 
this position for several years.   
 

37.9. In 2014 we set up the Contractor Loans (CL) Settlement Helpline.  The remit of this 
dedicated helpline was expanded to deal with all DR scheme users’ affairs and relaunched in 
November 2017, with call handlers increased 4-fold (to 40 handlers) in Autumn 2018.   

 
37.10. By the end of 2018, all front-line staff (at that time) dealing with these cases had had our 

vulnerable customer training.  We had also set up a specific team looking after vulnerable 
customers to support them in resolving their avoidance dispute. 
 

37.11. In Spring 2019 we announced the extension of HMRC’s successful Needs Enhanced 
Support service to customers undergoing compliance checks, starting with HMRC’s Counter-
Avoidance (C-A) directorate.  This became the Additional Customer Support programme.   

 
37.12. In June 2019 we launched the Loan Charge Helpline (separate to the CL Settlement 

Helpline), which capitalises on our existing call centre infrastructure and now brings in further 
call handlers, able to triage routine enquires supported by a formal escalation route for more 
detailed questions. 

 
37.13. In terms of improving our correspondence to customers involved in disguised remuneration, 

we committed in March 2019 to drawing on the expertise of representative bodies in 
supporting customers when planning a one-to-many communications campaign.  We put this 
into action immediately, running 2 draft customer letters past ICAEW and Chartered Institute 
of Taxation (CIOT) over summer 2019.  CCG is undertaking a wider review of our current 
approach to communicating to customers when we open enquiries etc, with a view to 
making our communication more helpful, particularly for those customers that are un-
represented. 

 
Regular contact with customers 

37.14. We recognise long, unexplained periods without direct communication from HMRC was a 
significant feature of our historic approach to communicating with avoidance scheme users, 
for the reasons set out above – too many customers with an open enquiry did not hear from 
HMRC for a significant period of time, often years after the enquiry was opened.  In line with 
our revised strategic approach to legacy cases, we have already started the process of re-
engaging with scheme users, to encourage them to settle (referred to at para 37.2 to 37.6 
above).  DR scheme users would have heard from us regularly, particularly over the last 2 
years as we’ve sought to correspond with them direct, and encourage them to settle under 
the published settlement terms.  There have been at least two one-to-many campaigns 
(where HMRC has issued a generic letter to a large volume of scheme users to deliver a 
standard message) during this time, interspersed with various scheme specific 
correspondence (on a more bespoke basis, led by the scheme lead investigator).  In 



 
 
 
addition, we have of course been writing to scheme users who expressed an interest in 
settling their DR scheme use under the November 2017 published terms.    
 

37.15. We plan to keep up this level of engagement with DR scheme users going forwards.  We 
have, however, yet to fully implement more regular contact across all avoidance scheme 
users and whilst there are plans in place, we are yet to fully operationalise our strategy for 
addressing legacy avoidance cases. Our internal guidance is clear that in one-to-many 
communication campaigns, providing regular updates is mandatory although this may not 
always be via letter.  For bespoke, scheme based correspondence, the regularity of our 
communications will be tailored to the circumstances of the scheme, but correspondence in 
some form to scheme users at least every 6 to 12 months is our aspiration.  

 
37.16. C-A has set a new vision for our work that prioritises tackling promoters and dissuading 

customers from getting into avoidance in the first place.  In addition to existing powers, part 
of dissuading customers involves the approach to direct contact, referred to at para 37.6 
above.  C-A is also developing a new strategic approach to resolving the legacy of over 
110,000 customers with open enquiries including the remaining customers involved in 
disguised remuneration.  We will shortly be setting out what we can do within existing 
resources, and what we could do with more, and will feed that into wider compliance group 
work on supporting customers, business planning for 2020/21 and any future spending 
review.  However, it is clear that resolving the existing open enquiries while policing the loan 
charge and addressing further cases that result from the review’s recommendations will 
require additional resource and take time (our high level estimate is that resolving all open 
enquiries will take at least 10 years and probably longer). 
 
Information from advisers 

37.17. You have suggested that advisers were able to provide misleading advice/ information, and 
were left, unregulated, to communicate messages to users without HMRC communications.  
Two thirds of the advisory community are members of a professional body and are therefore, 
subject to a degree of regulation.  HMRC has endorsed the code of practice for which these 
professional bodies are responsible for regulating.  Some un-regulated tax advisors provide 
advice on avoidance that we consider to be un-professional.  It is difficult for HMRC to 
determine the extent to which any advice has been positively misleading.  These advisors 
are unlikely now to be members of any professional body, such as the ICAEW or CIOT.  
Since C-A was set up in 2013/14, HMRC has been actively engaging with professional 
representative bodies (including the accountancy and legal professions), encouraging them 
to carry our messages on the dangers of tax avoidance.  Notable successes include a suite 
of products we’ve produced for all of the accounting bodies, including webinars, simple 
guides, case studies and draft articles for publication.  We have a detailed plan for the 
delivery of further products, working in partnership with the professional bodies. 
 

37.18. We are also tackling those advisors who are not members of professional bodies.  We use 
the HMRC Standard for Agents (available on GOV.UK) as a basis for such checks. By way of 
an example, of 6 face to face meetings held with agents acting in respect of one avoidance 
scheme promoter (representing around 100 scheme users) all have agreed that (i) their work 
falls short of what is acceptable (ii) they will no longer submit accounts or correspondence to 
HMRC in respect of such avoidance users, other than those who wish to now settle. We are 
looking to accelerate and extend this approach of engaging directly with agents of specific 
scheme promoters to flag where they have fallen short of the standard of professionalism 
expected, with a view persuading them of the benefits of taking users out of avoidance. 
 

37.19. Over the last 5 years we have also collaborated with other intermediaries to cascade our 
message.  For example, in 2014 former Director, Counter-Avoidance, appeared alongside 
Graham Taylor of the Professional Footballers Association in an online video warning 
footballers to steer clear of avoidance, and we have authored several articles in their trade 
magazine since then.  Other more sectoral approaches include an article in Nursing Times 
(spring 2019). 
 
HMRC co-ordination 

37.20. HMRC is working towards putting in place a master customer record for all customers as part 
of wider digital transformation. This is a major and complex undertaking that will require 



 
 
 
significant time and investment. Until such time that there is a single customer record 
covering both all aspects of a customer’s tax position and all their contacts with HMRC, there 
will always be a risk that interaction with HMRC will be disjointed because the IT systems 
used for compliance, debt management and customer contact centres are not yet linked up. 
We acknowledge that this can result in poor customer experience.  
 

37.21. Where customers are recorded as needing additional support (ACS), a more bespoke, 
coordinated approach to their tax affairs and interaction with HMRC is taken. But this level of 
service is not sustainable across the avoidance scheme population as a whole.  C-A are 
working to improve the coordination of communications from across the directorate (be that 
GAAR, APN, FN, or scheme based letters as far as possible within the constraints of existing 
systems).  While legislative time limits can require specific formal notices to be issued at 
different times, we recognise that there is an opportunity to better set out how any legal 
notice fits into the context of our wider planned engagement with the customer. But none of 
that will have a material impact on the coordination of correspondence issued from other 
parts of the organisation. Planning for new IT systems that can introduce a master customer 
record is being considered as part of HMRC’s input to the next spending review. 
 
 
 



Unprotected years 

1. As we have discussed unprotected years, we thought it would be 
helpful to provide some more information about some of the reasons 
why HMRC did not protect its position and the impacts proposals in 
this space could have on the perception of tax avoidance and non-
compliance.  
 

2. Disguised remuneration (DR) schemes are clear examples of tax 
avoidance. The vast majority of the public (99.8%) did not use them 
and they were therefore not widespread or accepted before or after 
2011.  

 
3. In 2011, the Government legislated to make clear and put beyond 

doubt the legal position that DR avoidance schemes do not work. Since 
the legal position was clear and beyond doubt from that date, there is 
no justifiable rationale for carving out any taxpayer from their Loan 
Charge liability post-2011. From that point in time, it should have 
been clear to scheme users and their advisors HMRC’s view that 
income received in the form of a DR loan would be taxable and should 
be reported and treated as such. 

 
4. After the 2011 legislation was introduced and even further on the 

introduction of Accelerated Payment Notices (APNs) in 2014, 
disclosure of DR schemes under the DOTAS regime largely ceased.  

 
5. We have looked at settlement data to see whether contractors with 

unprotected years since 2011 had disclosed scheme usage (whether or 
not a scheme was itself disclosed under DOTAS). This analysis is based 
on a sample of around 1,600 settled contractor cases. It shows that 
287 scheme usages after 2011 were unprotected. Of these, between 
96% (using the loosest definition of disclosure) and 99% (using the 
tightest) made no reference to having received income via a loan, be 
that by making a reference in the ‘white space’ or properly completing 
(where appropriate) the DOTAS boxes on a tax return. Further detail 
on the definitions of disclosure can be found in paragraph 12. 

 



Sample analysis of unprotected years with usages after 2011 
 

[section 44(1)(a)] 

1 This is based on analysis of additional information box entry from Main Return, Additional 
Information sheet, Capital Gains and Self-Employment supplementary pages. 

 
6. We have included the detailed analysis results for transparency. 

However, the due to the size of the sample, there is a risk that data 
might be identifiable. Please do not include the absolute figures in 
your final report.  

 
7. Tax returns that indicate the use of a disclosed or undisclosed DR 

scheme would ordinarily lead to HMRC opening an enquiry into the 
scheme use, and after 2014, issuing an APN to require users to pay 
the income tax due on the loans taken out. Non-disclosure of DR 
scheme use makes it extremely difficult for HMRC to cost effectively 
detect, investigate and enforce compliance. As a result, the vast 
majority of years where HMRC does not have an open enquiry involve 
cases of non-disclosure, be that non-disclosure of the scheme under 
DOTAS, or non-disclosure of the use of a scheme by the contractor to 
HMRC.  

 
8. Carving out of the loan charge years for which HMRC does not have an 

open enquiry or is no longer in time to raise an assessment would 
benefit those who used schemes that were not disclosed to HMRC as 
legally required. Those who complied with their obligation to report 
their use of tax avoidance (be that a disclosed or non-disclosed 
DOTAS scheme) would remain within scope of the Loan Charge. This 
would reward the wrong behaviour (non-disclosure) and send the 
message to taxpayers using tax avoidance schemes that non-
disclosure allows you to avoid your tax obligations. A key principle of 
the Loan Charge design is that taxpayers should always be better off if 
they disclosed their scheme use and co-operated with HMRC. 

 



9. Our analysis indicates non-disclosure was a deliberate response to the 
risk that disclosure would lead to HMRC litigating and/or issuing APNs 
to recover the money due. Legislation from 2011 onwards was 
completely clear that these schemes didn’t work, so informed 
taxpayers will have known a disclosure would be met with HMRC 
litigation. In addition, since 2014, if a taxpayer disclosed their use of 
tax avoidance they will have received an Accelerated Payment Notice 
on the underlying tax liability (not on the Loan Charge) which will also 
have deterred disclosures.  

 
10. Significantly, the overwhelming majority of unprotected usages since 

2011 (from the sample of contractor population) relate to years where 
the contractor did not disclose their scheme use, so removing 
unprotected years from the scope of the Loan Charge would reward 
this non-disclosure. Our estimates suggest that around 5,000 
individuals and 1,500 employers would benefit from removing all 
unprotected years post-2011 from the scope of the Loan Charge.  Of 
these, around 2,000 individuals and around 500 employers are taken 
out completely from the charge.  

 
11. Analysis indicates that 96% to 99% of unprotected usages since 

2011/12 (based on a sample of settled cases as explained earlier) 
relate to scheme usages that were not disclosed (further detail on this 
data can be found in the annex). 

 
12. In defining disclosure, we essentially included all references on the Self 

Assessment forms, whether that included disclosure of scheme use 
under DOTAS by including a Scheme Reference Number, or a mention 
of loans or other income in the notes/other information sections of the 
Self-Assessment tax return. Under HMRC’s ordinary compliance 
approach, a judgement would be made about the extent to which 
comments contained in the additional notes (to the tax return) amount 
to a sufficient disclosure of avoidance scheme use. However, for the 
purposes of this analysis, we have assumed any attempt to disclose a 
loan based arrangement should be considered a disclosure, making 



this the widest definition of disclosure possible. This analysis indicates 
that the vast majority of users did not use the white space to declare 
their use of avoidance; with less than 4% including any reference to a 
loan of any kind on the tax return. 
 

13. The Loan Charge announced in 2016 was intended to tackle this 
deliberate behaviour, by ensuring that years were caught, even when 
they weren’t disclosed. This feature of the Loan Charge ensures that 
those who disclosed are not in a worse position than those who did not 
disclose their use of tax avoidance schemes. 

 
14. Note that in the time available, and due to the complexity of returns 

made by corporates/ employers (where they are required to submit a 
return, annual accounts and often other supplementary information), 
we were not able to provide comparable disclosure data for this 
population. 

 
 
 
  



Annex: Data on disclosure levels you have received previously 

1. Disclosure of DR schemes under DOTAS [excerpt from tranche 3] 
 
The DOTAS (Disclosure of Tax Avoidance Schemes) regime was introduced in 
2004 in response to the growing threat of mass marketed tax avoidance 
schemes to the Exchequer.  
 
The main aim of the regime was to allow us to establish quickly what 
schemes were being marketed, how those schemes claimed to work and who 
had used those schemes. Schemes falling under the DOTAS legislation (i.e. 
triggering a DOTAS disclosure ‘hallmark’) are required to be notified to us, 
and are then given a Scheme Reference Number (SRN). Only one SRN is issued 
per scheme, regardless of the number of individuals or employers using that 
scheme. We estimate that of the around 250 DR schemes in scope of the 
Loan Charge around 113 were issued with SRNs and the balance were not 
notified to HMRC.  
 
In cases where individuals provided the correct DOTAS number in the correct 
section of their Self Assessment return, HMRC routinely opened enquiries. 
However, many scheme users and promoters did not disclose their DR 
schemes, where there was an obligation to do so.  
 
The table below shows details of the number of individual users who 
declared their use of a DR scheme on their Self Assessment tax return using, 
as required, the SRN in the correct box since 2004/05 as at July 2019. The 
year is when they declared the scheme which could be different to year they 
used a scheme. The table also sets out the number of DR scheme usages by 
individuals.  Both sets of data have been provided to the review team in 
previous response. 

 

Tax Year 
Individuals who 

disclosed1 
Number of usages 

by individuals2 
2004/2005 550 860 
2005/2006 520 3,400 
2006/2007 860 4,800 
2007/2008 1,180 6,520 



2008/2009 430 8,850 
2009/2010 1,620 12,270 
2010/2011 1,380 12,470 
2011/2012 1,070 7,530 
2012/2013 1,050 9,280 
2013/2014 1,030 12,250 
2014/2015 200 11,600 
2015/2016 50 10,760 
2016/2017 110 6,420 
2017/2018 50 7,700 
Source: Analysis provided by KAI using data from Counter-Avoidance 
Operation database1 and Self-Assessment tax return data2 
1 As per data provided in Table 5 (para 13.9) on 01/10/2019. 
2 As per data provided in para 1.30 on 29/10/2019.  Estimates might 
slightly differ due to rounding. 

 

This shows the majority of individual scheme users under enquiry did not 
disclose their use of a DR scheme (although it should be noted that the 
obligation to disclose can fall on different parties within the avoidance 
arrangement).  
 
The below graph sets out visually the data above to show the relationship 
between scheme use and disclosure on the tax return. 

 



 
 

2. Data on unprotected years 
 
You previously received data on unprotected years based on stratified 
sampling we have undertaken of cases. The table below sets out the output 
of that analysis for schemes used since 6 April 2011. 
 
 

 

Source: Analysis provided by KAI based on a sample of 
settlements  

You have since requested a similar table in relation to unprotected years 
pre-2011. The table below sets out the output of the analysis for scheme 
used exclusively prior to 6 April 2011.  

 Individuals Employers 

Proportion of years that 
are unprotected 

10-15% 10-25% 

Proportion of users with at 
least one unprotected year 

15-20% 15-30% 

Proportion of tax at risk 
that is unprotected 

15-20% 15-20% 



 
 Individuals Employers 

Proportion of years that are 
unprotected 

40% 30-45% 

Proportion of users with at least 
one unprotected year 

45-50% 30-50% 

Proportion of tax at risk that is 
unprotected 

40-45% 35% 

 

No distinction has been made between years before and after the 
introduction of DOTAS in 2004. Whilst DOTAS may have some influence on 
whether a year is protected or not, this is not the only factor in play.  
 

Our data defines unprotected years as those that are not under formal 
enquiry by HMRC, are not subject to formal assessments raised by HMRC and 
the statutory time limits for opening a formal enquiry or raising assessment 
have expired.   
 

3. Data on unprotected years with non-disclosure – summary of 
methodology 
 

You have asked for further analysis of the extent to which unprotected years 
relate to cases where scheme use was not disclosed. As explained earlier in 
the note, our analysis from a sample of settled cases suggests that 96% to 
99% of unprotected years since 2011/12 relate to schemes usages that were 
not disclosed. 
 
Specific data on whether loan scheme usages are protected or unprotected is 
not stored in a central database and so it is not possible to see the scale of 
unprotected years in the entire loan charge scheme user population directly. 
In order to develop estimates for the scale of unprotected years we needed 
to commission a detailed exercise whereby operational staff went through 
cases one-by-one to ascertain the number of unprotected usages and value 



of unprotected tax and NICs. This is very labour intensive, so we established 
statistically robust samples using standard statistical techniques for 
assessing required sample size in order to represent the wider population 
with confidence. 

In addition, data on unprotected years is only available for cases that have 
settled with HMRC rather than the full loan scheme user population. We have 
to assume that the scale of unprotected years in the settled population is 
representative of the loan scheme user population as a whole. 

We used two sampling exercises to produce estimates for the proportion of 
unprotected years in the individual and employer populations separately, 
with sub-samples taken to produce ranges for the estimates. Counter-
Avoidance (C-A) operational teams opened and reviewed the case files for 
users in the sample and populated a spreadsheet with relevant usages data 
showing the value of protected and unprotected tax and NICs by year of 
usage for each user.   

This sample data allows us to estimate the proportion of years that are 
unprotected, the proportion of users with unprotected years and the value of 
the avoided tax that are unprotected.  Further analysis is also conducted on 
the sample to explore disclosure rates and use of DOTAS and non-Disclosed 
schemes in the years where it is unprotected. For the purpose of this 
analysis, disclosure was defined objectively as any reference to loans on the 
tax return, or disclosure of a DOTAS number, to ensure completeness of the 
sample. In practice during HMRC compliance activity, whether a disclosure 
consisted of a full disclosure would depend on nature of the disclosure in 
individual cases and is subjective. 

The unprotected estimates are rounded to the nearest 5% and are used when 
estimating the Exchequer cost of the proposed changes to remove 
unprotected years from the scope of the Loan Charge and the estimated 
number of users impacted by this change.   

Individuals 

An estimated 50,000 individual users are impacted by the DR measures.  A 
population of this size would normally require a sample of around 380 to 
provide statistically robust estimates (e.g. 95% confidence level and 
confidence interval of 5).  In total, information for 3,321 settled years was 
collected by C-A, corresponding to 1,578 individuals from the contractor 



loans population. We performed analysis on the full set of data, but also 
produced two additional stratified sub-samples based on the distribution of 
settlement yield in CA’s internal avoidance database. We undertook this 
extra sampling to further improve the representativeness of the data. 

The sample contains settlements from early 2019 onwards, although a small 
proportion may fall in 2018. This is because the approach for collecting this 
level of data was only fully introduced by C-A in 2019. All settlements will 
have been made under the November 2017 settlement terms. 

 
4. Case studies of disclosure and non-disclosure 

 
The below case studies are stylised examples designed to provide further 
understanding of disclosure requirements for individuals using DR schemes, 
and to provide an indication of what HMRC would expect an individual to 
disclose on their tax return. Where a scheme is disclosed under DOTAS, 
HMRC would expect disclosure of the SRN associated with the scheme. 
Where a scheme is not disclosed under DOTAS, the correct treatment is to 
disclose the loans as trading income. HMRC has published guidance on the 
disclosure of beneficial loans which specifically sets out the treatment of a 
DR loan to assist individuals in determining the appropriate treatment on 
their tax returns.1 DOTAS and disclosure of schemes by promoters should 
not be seen as a replacement for individual responsibility to ensure they 
have correctly disclosed their tax liabilities on their tax return. 
 
Case study 1 (Mike): DOTAS disclosed scheme 
Mike used a contractor loans scheme where he sold his services as a self 
employed contractor and received his money in the form of loans through an 
offshore trust.  The promoter of the scheme (A) told HMRC about the scheme 
and gave Mike a scheme reference number.  Mike didn’t include his loans as 
income on his tax return and so did not pay tax on them, but he did put the 
scheme reference number on his return.  HMRC opened an enquiry so the 
year is protected.  If unprotected years are removed from the scope of the 
Loan Charge, Mike will still have to pay the loan charge. 

                                                           
1 https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim26101  

https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim26101
https://www.gov.uk/hmrc-internal-manuals/employment-income-manual/eim26101


 
Case study 2 (John): Scheme not disclosed under DOTAS 
John used a contractor loans scheme where he sold his services as a self 
employed contractor and received his money in the form of loans through an 
offshore trust.  The promoter of the scheme (B) didn’t tell HMRC about the 
scheme because B knew that, when A’s clients included the scheme 
reference number on their tax returns, HMRC opened an enquiry and issued 
them with Accelerated Payment Notices   John didn’t include his loans as 
income on his tax return and so did not pay tax on them, and he didn’t say 
anything on his return about the tax avoidance scheme.  HMRC did not open 
an enquiry and did not find out that John had used the scheme until it was 
too late to protect the tax.  If unprotected years are removed from the scope 
of the Loan Charge, the tax remains unprotected and John won’t have to pay 
the loan charge. 
 
Case study 3 (John): Scheme disclosed to HMRC without DOTAS 
John used a contractor loans scheme where he sold his services as a self 
employed contractor and received his money in the form of loans through an 
offshore trust.  The promoter of the scheme (B) didn’t tell HMRC about the 
scheme because B knew that, when A’s clients included the scheme 
reference number on their tax returns, HMRC opened an enquiry and issued 
them with Accelerated Payment Notices.  
 
The promoter told John that he didn’t need to declare the scheme but John 
became concerned when he read a HMRC publication about loan schemes. 
 
John didn’t include his loans as income on his tax return and so did not pay 
tax on them but John decided to tell HMRC about the avoidance scheme and 
says he received most of his trading income in the form of loans which he 
does not expect to repay.  He does this by giving full details using the white 
space section of his tax return.    
 
If John had instead spoken to an independent professional adviser or read 
HMRC’s published manuals to help him identify the correct tax position then 



he could have declared the loans as trading income, the white space entry is 
not a substitute for doing that.  
 



Payment arrangements  
 

1. As we have discussed options affecting payment arrangements to address 
affordability, we thought it would be helpful to provide some more 
information about how payment arrangements work, commitments HMRC 
could make and the impacts of some of the proposals we have discussed. We 
are happy to discuss further. 
 

2. Concerns have been raised about the payment arrangements of the Loan 
Charge for scheme users. Evidence suggests that, while the Loan Charge will 
result in large bills for some scheme users, bills are affordable for the 
majority, and for the minority who may find themselves with very large bills, 
existing safeguards will mitigate the difficulties they will experience, as they 
do for other taxpayers in similar circumstances.  
 

3. For individuals who have settled their tax debts ahead of the Loan Charge 
falling due, the evidence shows 60% did not need to pay by instalment, and 
of the remaining 40% who needed to pay by instalment, the average 
repayment was £598 for 45 months (less than 4 years).  
 

4. For individuals who have used a scheme exclusively after 6 April 2011 and 
settled, the evidence shows 54% owe less than £20,000 and 55% of those 
with reported 2017/18 incomes of less than £30,000 owe less than £10,000. 
These tax bills would not have to be paid at once, and could be spread over 
several years.  

 
5. There are existing options and safeguards for individuals who have a 

considerable tax debt to pay, including Time To Pay (TTP) arrangements.  
 

6. HMRC has a good track record in agreeing and people paying under TTP 
arrangements, and there is no evidence to suggest HMRC forces people into 
arrangements they can’t afford. 90% of TTP arrangements complete on 
time.   
 

7. However, we recognise that for a small minority, bills could be considerable. 
These are likely to be cases where individuals have engaged in DR schemes 
over many years at high salary levels. Some individuals may also be better 



off if they agree an individual voluntary arrangement (IVA), a formal debt 
solution for those with unsustainable debts which exists as a protection for 
individuals who find themselves in serious debt. We have provided a 
comparison of TTP, IVA, and bankruptcy in the additional evidence return.  
 

8. We understand that concerns have been raised about trust in HMRC in 
relation to the treatment of taxpayers who have large bills to pay. To address 
this, HMRC can commit to making existing arrangements and safeguards 
public and to standing by those terms. This could include:  

• HMRC has already committed that it will not make anyone sell their 
primary home to raise funds to pay the Loan Charge and we will not 
place Loan Charge debt with a debt collection agency.  

• HMRC can also commit that where an individual earns less than 
£50,000 and does not have realisable assets, we guarantee we will 
not ask for more than 50% of their disposable income.   

• If HMRC agree a TTP of over 5 years, we refer the individual to a 
debt advice charity, so they can get free, impartial advice on their 
options.  

• We will cease any debt pursuit where an individual’s income and 
expenditure shows they have no ability to pay, and only 
subsequently seek further payment where there’s a significant 
change of circumstance.  

• Where an individual has completed an Income and Expenditure 
assessment (using the industry standard) Single Financial Statement 
with a financial advice charity, then we will accept that for 
calculating TTP.  

• Where an individual works through an Income and Expenditure 
assessment with HMRC, then we will agree a TTP for their LC debt.   
 

9. If HMRC were to provide individuals affected by the Loan Charge with a 
specific debt write off or tax liability reduction to address affordability, this 
would be unfair to other taxpayers who find themselves with bills on a 
similar scale for other tax debts or tax credit overpayments. In 2017/18, 
HMRC agreed 17,500 TTP agreements with a length of 10 years or more; of 
these 16,000 related solely to tax credits debts.   

 

10. Income levels of those in scope of the Loan Charge are higher than many 
who would be asked to pay the amounts due on other taxes or tax credit 



overpayments. Around 90% of individuals with tax credits TTP arrangements 
of over ten years have 2017/18 reported incomes under £30,000, whereas 
only around 40% of individuals who have used a DR scheme exclusively since 
6 April 2011 have reported 2017/18 incomes of less than £30,000.   
 

11. Providing a write off to individuals in DR tax avoidance schemes would mean 
providing additional tax breaks to tax avoiders, disincentivise individuals 
from efforts to make payment, and encourage manipulation of their financial 
position, while requiring individuals who did not use avoidance schemes on 
much incomes to continue making payments on a longer timescale.     
 



   
 

   
 

Methodology for estimates of disclosure in unprotected years for loan charge scheme 
users 

Introduction 

1. On page one of the supplementary note we shared with the review team alongside the 
tranche 9 response on 19/11/2019, we made the following statement: 

We have looked at settlement data to see whether contractors with unprotected 
years since 2011 had disclosed scheme usage (whether or not a scheme was itself 
disclosed under DOTAS). This analysis is based on a sample of around 1,600 settled 
contractor cases. It shows that 287 scheme usages after 2011 were unprotected. Of 
these, between 96% (using the loosest definition of disclosure) and 99% (using the 
tightest) made no reference to having received income via a loan, be that by making 
a reference in the ‘white space’ or properly completing (where appropriate) the 
DOTAS boxes on a tax return. 

2. This note sets out the background sampling and methodology used to analyse the rate 
of non-disclosure for scheme usages after 2011 that are unprotected. 

Background to initial sampling approach 

3. An estimated 50,000 individual users are impacted by the disguised remuneration (DR) 
measures.  A population of this size would normally require a sample of around 380 to 
provide statistically robust estimates (e.g. 95% confidence level and confidence interval 
of 5).  As data on unprotected years is only available for cases that have settled with 
HMRC rather than the full loan scheme user population, we have obtained a sample of 
data for settled contractor scheme users to conduct analysis on unprotected years. 
 

4. For reference, ‘Unprotected’ years’ have been defined as years that are not under 
formal enquiry by HMRC, are not subject to formal assessments raised by HMRC and 
the normal statutory time limits for opening a formal enquiry or raising assessment have 
expired.  In this respect, we have only considered the normal 12 month time limit to 
open an enquiry or 4 year time limit to raise a discovery assessment.  We have not 
considered whether any individual customer may have a discovery assessment raised 
under the extended time limits. 
  

5. Operational teams provided a sample of 1,578 settled contractor scheme users, from an 
overall settled contractor population of around 4,000.  The 1,578 users are settled users 
recorded in operational data by the Contractor Avoidance Settlements Operations Team 
(CASOT) which is responsible for the majority of contractor loan cases within Counter-
Avoidance (C-A).  This provided 3,321 scheme usages for analysis. 

 
6. This sample contains settlements from recent months (early 2019 onwards, although a 

small proportion may fall in 2018). This is because the approach for collecting this level 
of data with the information needed for this detailed analysis on unprotected years was 
only fully introduced by C-A in 2019.  However, all settlements will have been made 
under the settlement terms published in November 2017, so it would be comparable 
with cases who have settled earlier also. 

 
7. We used this sample to analyse the scale of unprotected years in the DR population.  

Initial analysis was carried out to check the representativeness of this sample against 
the overall settled population.   Table 2 below compares the settlement yield distribution 



   
 

   
 

of the overall settled population against that of the 1,578 settled contractors in our 
sample. 

 
8. While there is a slightly higher proportion of cases with lower settlement yield in the 

sample settled population, overall, the sample population does follow a very similar 
settlement yield distribution, which shows it is representative of the overall settled 
population. 

Table 2: Comparison of distribution by settlement yield between overall settled 
population and sample settled population 

Settlement yield band % of overall 
settled 

population 

% of sample 
settled 

population of 
1,578 individuals 

1. Less than £0 0 0 
3. Up to £10,000 42 49 
4. £10,000 to £20,000 16 15 
5. £20,000 to £30,000 10 9 
6. £30,000 to £40,000 7 6 
7. £40,000 to £50,000 4 4 
8. £50,000 to £60,000 3 4 
9. £60,000 to £70,000 3 3 
10. £70,000 to £80,000 2 2 
11. £80,000 to £90,000 2 1 
12. £90,000 to £100,000 1 1 
13. £100,000 to £150,000 4 4 
14. £150,000 to £200,000 2 1 
15. £200,0000 or more 4 1 
Total 100 100 

 

9. The sample data was then analysed to estimate the proportion of years that are 
unprotected, the proportion of users with unprotected years and the value of the 
avoided tax that are unprotected.  
 

10. We also conducted the same analysis on 2 additional stratified samples containing 400 
users from the 1,578 sample of settled users.  The additional samples were stratified on 
settlement yield and were randomly selected within each settlement yield banding 
based on the distribution of settlement yield for the overall settled population as shown 
in Table 2 and Table 3 (which has more collapsed bandings).    

Table 3: Distribution by settlement yield for overall settled population (Sampling 
frame used for second additional stratified sample) 

Settlement yield band % of overall settled 
population 

Up to £10,000 42 
£10,000 to £20,000 16 
£20,000 to £30,000 10 
£30,000 to £40,000 7 
£40,000 to £50,000 4 
£50,000 or more 21 



   
 

   
 

Total 100 
 

11. Both additional stratified samples generated very similar results on unprotected years to 
that from using the 1,578 sample directly.   This further strengthens our assessment that 
the 1,578 sample is a good representative sample of the overall settled population.   
Separately, we have used the analytical results from the additional stratified samples to 
inform the estimated ranges for the unprotected analysis. 
 

Disclosure analysis on unprotected years 

12. This representative sample of 1,578 settled contractors provided 3,321 usage years for 
analysis.  From this data, our analysis has identified 287 scheme usages after 2011 
were unprotected.  Further analysis was conducted on these unprotected scheme 
usages to determine if these were disclosed to HMRC through Income Tax Self-
Assessment tax returns.   
 

13. From the 287 scheme usages, 254 have submitted an Income Tax Self Assessment tax 
return.  Our analytical teams then extracted scheme use disclosure data and the 
additional information box entries from the Main Return, Additional Information sheet, 
Capital Gains and Self-employment supplementary pages from the tax returns.  For 
example, on the 2011-12 tax return: boxes 18 and 19 of the “other information” section of 
the Additional Information sheet, and the ‘white space’ box 102 on the self-employment 
(full) form.    These data were provided to operational colleagues who conducted a 
thorough review to look for the presence of potential disclosures, and to assess the 
disclosure rate of these Disguised Remuneration (DR) scheme usages. 

 
14. In defining disclosure, we essentially included all references on the Self Assessment 

forms, whether that included disclosure of scheme use under DOTAS by including a 
Scheme Reference Number, or a mention of loans or other income in the notes/other 
information sections of the Self-Assessment tax return.  We make an operational 
judgement about the extent to which comments contained in the additional notes (to the 
tax return) amount to a sufficient disclosure of avoidance scheme use. However, for the 
purposes of this analysis we have assumed any attempt to disclose a loan based 
arrangement should be considered a disclosure, making this the widest definition of 
disclosure possible.  

 
15. A detail breakdown of the analysis results from the review of the 287 schemes usages 

are set out in Table 1 below.  Overall, this analysis shows that 96% to 99% of the 287 
unprotected usages since 2011/12 relate to scheme usages that were not disclosed.   

 
16. Detailed explanation of the results is as follows: 

• 1 (or 0.3%) of the 287 unprotected scheme usages disclosed a Scheme 
Reference Number (SRN) on the tax return   

• 10 (or 3.5%) of the 287 unprotected scheme usages mentioned “loan” in the 
additional information entry areas on the tax return 

• More specifically within the 10 who mentioned “loan”, only 2 would be 
considered as a sufficient disclosure based on the information provided. 

Overall: 

https://webarchive.nationalarchives.gov.uk/20120604083355/http:/www.hmrc.gov.uk/forms/sa101.pdf
https://webarchive.nationalarchives.gov.uk/20120604083355/http:/www.hmrc.gov.uk/forms/sa101.pdf
https://webarchive.nationalarchives.gov.uk/20120604082013/http:/www.hmrc.gov.uk/forms/sa103f.pdf
https://webarchive.nationalarchives.gov.uk/20120604082013/http:/www.hmrc.gov.uk/forms/sa103f.pdf
https://webarchive.nationalarchives.gov.uk/20120604082013/http:/www.hmrc.gov.uk/forms/sa103f.pdf
https://webarchive.nationalarchives.gov.uk/20120604082013/http:/www.hmrc.gov.uk/forms/sa103f.pdf


   
 

   
 

• 3 (or 1%) of the 287 unprotected scheme usages have disclosed using the 
tightest definition, e.g. 1 disclosed SRN and 2 disclosed sufficient information 
in additional information spaces. 

• 11 (or 3.8%) of the 287 unprotected scheme usages have disclosed using the 
looser definition, e.g. 1 disclosed SRN and 10 disclosed/mentioned of loan in 
additional information spaces. 

• The above bullets provides a non-disclosure range of 96%-99%. 

Table 1: Results - sample analysis of unprotected years with usages after 2011 

[Section 44(1)(a)] 

1 This is based on analysis of additional information box entries from the Main Return, 
Additional Information sheet, Capital Gains and Self-Employment supplementary pages. 

17. The above results were reviewed together by colleagues from operational and analytical 
teams to ensure robust and consistent interpretation and understanding of the data.  
Furthermore, the data and analysis results from the investigations conducted by 
operational colleagues were also separately reviewed and independently checked by a 
quality assurer from the analytical team.  Programming code used for the extraction of 
tax return data was also independently checked and quality assured by a separate 
analyst in the team. 
 

18. For reference, example additional information spaces or ‘white space’ disclosures 
include: 
• I have been in receipt of a loan from my employer of GBP[amount]. This is subject 

to repayment conditions including an accruing interest charge of 6.0 per cent per 
annum and repayable on demand or within a maximum term of 10 years. 
 

• During the tax year 2013/14 foreign currency loans were entered into. It is 
considered that these loans do not give rise to taxable income. 

 
• Employment [Employer Name] This return has been completed on the basis that it is 

correct and complete to the best of my knowledge and belief.   During the year I 
received loans of GBP[amount] directly from [Employer Name], my UK resident 
employer. All loans are interest free and repayable upon demand.   Under the terms 
of the loan agreement funds were withheld from loans made to me as I am required 
to contribute sums to a life policy over which the trustees take a charge.  The 
purpose of that life policy is to facilitate repayment of the loans that are repayable 
upon the earlier of, demand, the value of the underlying life policy being sufficient to 
repay the loans in full, or the maturity of that policy.    
   



 

Rt Hon Sajid Javid MP 
Chancellor of the Exchequer 
HM Treasury 
1 Horse Guards Road 
London 
SW1A 2HQ 

 

17th December 2019 

 

  

Congratulations on your re-election.  

I am writing to submit my report on the Loan Charge, after conducting the independent 
Review that you commissioned in September. I am available at your convenience to 
discuss my report, and the recommendations that I have made.  

Yours sincerely 

  

 Sir Amyas Morse   
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Foreword 

The progress of the Loan Charge has been unusual. Attracting little attention when 
first announced, it is now highly controversial with criticism both around its design, 
and the impact on individuals. 

The then Chancellor of the Exchequer asked me to conduct this independent Review 
in September, addressing whether the Loan Charge is an appropriate response to 
tax avoidance by individuals who have directly entered into loan schemes; and 
whether the government’s announced changes address the issues that have been 
raised.  

The Review was also asked to take into account the impact on wider taxpayer 
fairness, and on Her Majesty’s Revenue and Customs’ (HMRC’s) ability to tackle tax 
avoidance. The Terms of Reference can be found at Annex A. 

I have used my discretion in interpreting my remit to come at the main points 
arising from the controversy, and to cover the necessary context. This report makes 
recommendations for change as appropriate, covering both the principled 
challenges to the design of the Loan Charge, and its operation. 

The Review has coincided with the final period in which affected users of loan 
schemes can potentially settle their tax affairs with HMRC ahead of otherwise paying 
the Loan Charge. I was therefore originally asked to submit this report by mid-
November, to enable the government to respond to the Review before the Self 
Assessment deadline in January 2020. This period was extended as a result of the 
calling of a General Election, however I hope that the government will still be able to 
respond promptly ahead of the January deadline.  

I am confident that this timetable has not impacted on my conclusions or 
recommendations, thanks to the published work already available, and the 
willingness of those who have helped us. 

I will describe my method in more detail, but it is right to make clear that I have met 
a range of individuals impacted by the Loan Charge, along with the Loan Charge 
Action Group (LCAG), the All-Party Parliamentary Loan Charge Group (Loan Charge 
APPG), MPs from all the major UK-wide parties, specialist tax advisers, and 
representative bodies. I also met with HM Treasury (HMT) and HMRC officials, who 
answered a great number of specific questions. 

Most of these groups submitted documents and other evidence, and I met some 
groups more than once. I also put forth a public request for evidence, and received 
many valuable contributions including over 700 individual testimonies and impact 
statements. This, and other material provided by the LCAG and Loan Charge APPG, 
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significantly enhanced my understanding of the relevant issues. While such impact 
statements cannot be fully representative of the entire population of scheme users, 
the themes running through them are consistent with the other evidence that I have 
received. I am very grateful to all those who contributed.   

I have also engaged distinguished expert advisers, who have provided invaluable 
assistance and independent challenge.  

Before concluding, I would like to take this opportunity to comment briefly on the 
nature of the public debate that preceded the Review. 

In reading past contributions, the extent to which both sides have become 
entrenched in their positions was striking. It is unsurprising, but no less 
disappointing, that this has led to so little proper conversation between the different 
sides of the debate. 

The government would consider themselves to have already made significant 
concessions during the debate. They are right to flag some of them as potentially 
having a material impact. Others are less significant. Many of them have been 
undermined by the perceived difference between a high-level announcement and 
what actually happens ‘on the ground’. 

I was expecting that there would be strong views and feelings in this debate. But 
there were also parts of its nature that I did not expect, or at least hoped not to see. 
I received evidence of personal targeting of individual tax officials, naming and 
abusing them, and publishing pictures of their homes and other details. I strongly 
disapprove of and condemn this type of activity and call on the LCAG and others to 
do the same.  

In the body of the report, I typically use ‘we’ because I have been supported by a 
highly efficient team, seconded from HMT and HMRC. I judged that the lead time to 
set up and inform an external team would involve prohibitive delay, but as 
mentioned I have secured independent commentary and challenge from a team of 
professional advisers. I also thank and compliment my team on their work and 
independent mindedness. 

While I have recognised the contributions of others, my conclusions are my own and 
I hope that my independent Review, and its recommendations, will help to resolve 
the issues around the Loan Charge. 

Sir Amyas Morse 
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Executive summary 

The central questions are whether the Loan Charge is justified in principle and 
whether its design is proportionate and fair. 

Concerns have been raised in two areas. First, whether the Loan Charge deviates too 
far from the usual operation of the tax system and therefore undermines taxpayers’ 
rights. Second, the distress and hardship amongst those affected. Of particular 
concern have been the reports of people taking their own lives in cases linked to the 
Loan Charge, as well as wider impacts on mental health.  

I have considered these questions carefully. If asked, ‘was some form of policy like 
the Loan Charge necessary and in the public interest?’, I would say ‘yes’. It is clear 
that most people would agree that everyone should pay their fair share of tax. 
However, the evidence provided to the Review prompts serious questions about 
how proportionate the Loan Charge was in terms of its design and effect on 
individuals. The recommendations in this report are designed to address these 
questions. 

While conducting the Review, I frequently spoke to Members of Parliament who 
told me that they were initially sceptical of concerns being raised by people who 
were involved in tax avoidance. Such MPs get approached about a huge range of 
issues and have consistently supported recent measures to combat tax avoidance. . 
On examining concerns raised by their constituents regarding the Loan Charge, their 
views had typically evolved. They felt that the Loan Charge raised unique questions, 
and that their concerns over the proportionality of the Loan Charge should not be 
seen as wider sympathy for avoiding tax. Instead the questions raised reflect the 
unique nature of the Loan Charge and their assessment of its impacts. I found this 
evidence persuasive and my own thinking has progressed along similar lines in light 
of the evidence that I have received.  

There was a need for new policy in 2016. HMRC had had considerable success in 
getting large corporates to settle after the introduction of new legislation in 2011. 
However, loan schemes were still used over 10,000 times in 2011-12. This, and 
subsequent usage, deprived the Exchequer of tax that was clearly due following the 
new legislation. It was reasonable for the government to act to ensure that this tax 
was collected.  

The Loan Charge therefore emerged in 2016 out of a desire to shut down the use of 
loan schemes, for reasons of fairness to other taxpayers, as well as value for money, 
practicality, and to collect revenue for public services. 

This followed over 65,000 instances of loan scheme usage from April 2011-March 
2016, and a decline in the number of schemes (and taxpayer usage of them) being 
disclosed to HMRC. In spite of the law being clear, HMRC were therefore not always 
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able to identify the relevant users or efficiently collect the tax that was due. This 
delay effectively delivered an unjustified advantage to taxpayers participating in loan 
schemes. Non-disclosure meant that HMRC were unable to use recently established 
powers – such as Accelerated Payment Notices (APNs) – to collect the tax quickly 
that was due.  

For those reasons, I support the essential purpose of the Loan Charge. 

However, the design of the Loan Charge has been described to me by my legal and 
expert advisers, and the vast majority of contributors, as being highly unusual. 
Unusual is not always wrong. But it does need to be justified. In my view, elements 
of the Loan Charge go too far in undermining or overriding taxpayer protections. My 
recommendations are designed to bring it back in line. 

The first point often made by contributors to the Review was how unusual the Loan 
Charge is in how far it can look back, bringing schemes used since 1999 into scope. 
Many called this aspect of the design retrospective and unfair. 

The justification for looking back to 1999 appears to be that the government always 
said that the schemes did not work. I found that HMRC did not consistently 
articulate this to taxpayers before the 2011 legislation, with approximately 40% of 
the pre-2011 tax years in scope of the Loan Charge not even having had an 
investigation into them opened by HMRC. Even if HMRC had made their position 
clearer, taxpayers are entitled to rely on the law as interpreted by the courts – rather 
than a position taken by HMRC – as the authoritative guide to their tax obligations. 
At the time of the 2011 legislation being enacted, the courts had not supported 
HMRC’s view about the taxable nature of loan schemes. Indeed, the leading cases 
from the time had been consistently decided against HMRC’s position.  

For the twenty year look-back period of the Loan Charge to be proportionate and 
justified, taxpayers would need to have acted in a way that was perverse in light of a 
clear legal position. This was not the case. I therefore conclude that the Loan Charge 
should not apply to loans entered into by either individuals or employers before 9th 
December 2010, being the point at which the law became clear. HMRC should 
continue being able to settle and investigate cases prior to this point under their 
normal powers where they have appropriate grounds, and a legal basis, to do so. 

My report also makes further recommendations aimed at making the Loan Charge 
more consistent with other elements of tax policy. 

HMRC are bound by strict time limits within which they can investigate tax returns. 
These give taxpayers certainty over their tax affairs and ensure that HMRC opens 
investigations in a timely way. The Loan Charge effectively overrides these limits, by 
treating years in which HMRC opened an investigation (known as Protected Years) in 
the same fashion as years in which HMRC didn’t open an investigation (Unprotected 
Years).  

From December 2010 onwards – when the law about the tax treatment of loan 
schemes was clear – there is significant evidence that the vast majority of 
Unprotected Years arose from scheme users not disclosing their loans to HMRC. This 
evidence is based on HMRC sampling of Unprotected Years within settlements, 
which I have had independently tested for methodological soundness.  

I do not believe that non-compliance, and the failure to make complete tax returns, 
should be rewarded but I equally do not believe that the usual taxpayer protections 
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should be set aside. I therefore recommend that taxpayers who made reasonable 
disclosure of their scheme usage, but for whom the relevant year is unprotected, 
should not have that Unprotected Year included in the scope of the Loan Charge. 
Those taxpayers who did not make reasonable disclosure, and for whom the 
relevant year is unprotected as a result, should have that Unprotected Year included 
in the scope of the Loan Charge. From March 2016 onward – when the Loan 
Charge was announced – HMRC made a reasonable assumption that they need not 
continue protecting years in which they identified usage of loan schemes. I am 
therefore also recommending that Unprotected Years from the start of the 2016-17 
tax year onwards should continue to automatically be within the scope of the Loan 
Charge.  

A further unusual feature of the Loan Charge is the stacking of years  so that income 
received as loans across multiple years is taxed as if it was all paid in one year. This 
may have been designed for reasons of practical ease for HMRC, or to incentivise 
people to settle, but is very different to how income would normally be taxed. I 
therefore recommend that affected taxpayers should be able to choose to unstack 
their outstanding loan balance, and elect to spread their balance over three years. 

I have said that there is a case for the Loan Charge applying from December 2010, 
but given its abnormal nature there is also a strong case for moderating its impact 
for those who can afford to pay less. This is particularly relevant as those affected by 
the Loan Charge are not the ‘usual suspects’, by which I mean large corporates with 
an army of advisers, or – for the most part – very rich individuals. Large corporates 
settled and ceased using schemes when they saw that they were unmistakably not 
viable after late 2010. Such companies and their employees are therefore not a 
material element of those subject to the Loan Charge.  

The residual group are frequently on mid-range or lower incomes, coming from 
industries like construction, IT and oil and gas, as well as financial or business 
services. It is clear to me that many of those affected may not have been fully aware 
what they were doing when using loan schemes or failed to distinguish between 
genuine professional advisers and those acting more as salespeople. Certain of them 
felt that they had little option but to use the schemes. 

I have a great deal of sympathy for those people. There is, however, an important 
principle that the taxpayer is ultimately responsible for ensuring that they have paid 
the right amount of tax in accordance with the tax laws in force for the relevant 
period. After careful consideration I agree with the expert testimony given to the 
Review that any movement away from this principle would be unwise. The 
enhanced terms that I recommend to ensure that the Loan Charge is affordable for 
individuals on lower incomes are, however, justified by the fact that such people 
typically relied upon professional advisers who did not meet expected standards.  

A significant proportion of the sums involved can be life-changing. The government 
has been clear that it does not want to force people into bankruptcy or to sell their 
main home. I support this view. The mitigations already provided by HMRC, 
principally in payment terms, are significant, but need to go further, to help achieve 
those aims and to respond to taxpayer distress.  

No individual in scope of the Loan Charge should have to pay more than half of 
their disposable income in a single year and a reasonable proportion of their liquid 
assets, and they should not be forced into losing their house or existing pension pot, 
or being made bankrupt. 
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My additional recommendations on affordability are deliberately aimed at benefiting 
those on lower incomes who will pay the Loan Charge, ensuring that they can still 
draw a line under this experience and move on. 

Acknowledging the unusual nature of the Loan Charge and the higher risk that 
those with less will have to pay for longer, I recommend that anyone with income of 
less than £30,000 in the 2017-18 tax year should not have to pay HMRC for longer 
than 10 years of paying an instalment arrangement and should not pay more than 
half their disposable income in any given year (as set out above). This income 
threshold will affect about 40% of people who used schemes exclusively from 2011 
onwards and have not already settled. Any remaining sum should then be written 
off.  

This is a change aimed specifically at those most severely impacted by the Loan 
Charge, given its abnormal nature. For that reason it should not establish, or be 
seen as establishing, a wider precedent across the tax system. Indeed, it reflects a 
reality that in practice HMRC cannot recover money from those who cannot afford 
to pay.  

Some of the specific testimony and evidence I received also suggested a harsher and 
less edifying picture of the use of the government’s powers. While I accept that no 
one would have had a motivation to contact the Review to tell me about a positive 
experience, this is not an issue on which a balance of individual experiences is good 
enough. In interviewing taxpayers and examining detailed impact statements, it 
became clear that there are significant numbers who feel that they have been badly 
treated. Examples included tax liabilities from long-dissolved employers arising on 
individuals when HMRC had never previously opened an investigation, and others 
who have experienced unacceptable errors and delays in settlement calculations. The 
evidence I saw supported their viewpoints as being reasonable.  

HMRC themselves accept that coordination between the collection branch and other 
parts of HMRC could be improved, which must mean that it sometimes fails. 
Evidence received supports the fact that such failures of coordination occur where, 
for example, someone receives demands for an APN without reference to the state 
of their negotiations to settle ahead of the Loan Charge. I frequently heard that such 
failures were particularly difficult for individuals involved, as they created uncertainty 
over the sums sought by HMRC, and how they could be paid. At times, this created 
a sense that HMRC was using the Loan Charge as a means to collect settlements 
that were higher than would otherwise have been the case. These settlements can 
follow extended discussion between HMRC and the taxpayer, and can be particularly 
challenging for those less able to access professional advice. While HMRC has a duty 
to collect revenue, this should always be the right amount of tax – not the 
maximum that could possibly be collected.  

In many of the cases reported, there are connections to the significant increase in 
HMRC’s powers over the last decade to combat tax avoidance. I support the increase 
in these powers, which are linked to the evolution in public attitudes towards tax 
avoidance. It is not clear to me, however, that HMRC’s accountability or capacity to 
manage relationships with individual taxpayers have grown to match these powers. I 
therefore make recommendations to better match the performance and 
accountability of HMRC with their increased powers. These are aimed at enhancing 
trust in HMRC. This is important as it underpins the integrity of our tax collection 
system and is therefore worth preserving.  
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I am also very clear that I have no sympathy for the people who promoted – in some 
cases pushed – loan schemes after the law became clear. Certain of these 
salespeople continue to do so, contributing to the large numbers of people who 
continue to use loan schemes. It is of deep concern that there have been well over 
20,000 new usages of loan schemes since the Loan Charge was announced – 
including 8,000 since the start of the 2019/20 tax year. This reflects the ongoing 
promotion of these schemes. On no level is that professional behaviour acceptable, 
and such practices should be stopped. 

The proposed legislation extending the reforms of off-payroll working rules (IR35) to 
primary engagers is also of the first importance in changing the dynamics in this 
area and will need and deserve support from Parliament. 

I thought carefully about the potential effects of my recommendations, in isolation 
but also when taken together. I would make two overarching comments about how 
these recommendations interact. 

First, I found a number of issues with the Loan Charge, but its overall aim – drawing 
a line under usage of loan schemes – was justified in 2016 and continues to be so 
because the schemes continue to be used. 

Second, I asked myself ‘do my recommendations, by softening some of the effects 
of the Loan Charge, give the green light to tax avoidance, or weaken HMRC’s ability 
to combat it?’ The clear answer is ‘no’, because – as we have already seen – a key 
threat to HMRC’s ability to combat tax avoidance is the risk of a breakdown in 
proper co-operation between taxpayers, including those who have taken part in 
avoidance, and HMRC.   

Taxpayer cooperation flows from confidence in fair treatment, and so – in making 
my recommendations – I have sought to make the Loan Charge proportionate and 
fair. This means limiting the period over which the Loan Charge looks back to after 
the law became clear in December 2010; preserving statutory protections around 
Unprotected Years when a taxpayer disclosed their usage of a loan scheme to 
HMRC; and recognising the reliance that individuals on lower incomes will likely 
have placed on professional advice, in ensuring that their payment of the Loan 
Charge will be affordable.  

Ensuring the proportionality and fairness of the Loan Charge also has a wider 
benefit. 

The UK is one of the most tax-compliant countries in the world. HMRC recognises 
this as a major public benefit, with their policies being generally designed to 
maintain and enhance the voluntary compliance that sits at the heart of the UK’s tax 
system. The more severe aspects of the Loan Charge – through its reduction in 
taxpayer protections and the controversy that it has generated – are very different to 
other anti-avoidance measures, many of which have attracted widespread public 
and Parliamentary support. If left unchanged, the Loan Charge risks – if not 
damaging support for such measures – than being unhelpful to HMRC’s strategic 
goal of encouraging voluntary compliance with the tax system.  

I have sought to address the concerns raised about the Loan Charge, both from a 
principled basis and in terms of its impact on individuals. 
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This does not imply approval of artificial tax schemes, or of tax avoidance. If the 
Loan Charge controversy shows anything, it shows what a bad idea participating in 
such schemes was in the past and will be in the future. 

My recommendations, if accepted, will bring the Loan Charge back in line with the 
wider tax system, ensuring that its design is proportionate, and its impacts 
moderated for those with less. 

This should help create a fairer outcome for individuals and the general public, 
which has been my guiding principle throughout. 
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Consolidated list of recommendations 
The Review has considered the two broad areas of concern: first, questions on 
whether the Loan Charge is fair in principle and second, distress and hardship 
among those affected by the Loan Charge. Recommendations are made to address 
both of these concerns.   

The Review also makes recommendations to strengthen HMRC’s accountability for 
how they operate, and to improve future policy aimed at reducing the use of loan 
schemes. For reasons set out more fully in the report, these recommendations apply 
in relation to loans entered into by both individuals and employers, unless expressly 
specified. 

Immediate response 

1 the government should come forward urgently with a clear timetable for its 
response to this report and for any necessary legislation to give effect to 
these recommendations to provide taxpayers with certainty ahead of the 
31st January 2020 deadline for assessment to the Loan Charge. This should 
include appropriate guidance from HMRC to those likely to be affected, 
and a means of ensuring that taxpayers have time to take appropriate 
advice before submitting their Self Assessment return or – for those who 
remain in the settlement process – whether to settle rather than pay the 
Loan Charge. 

2 the Review recommends that HMRC run a settlement opportunity in 2020, 
to allow any taxpayers outside the scope of the Loan Charge but with a 
liability arising from loan schemes to settle their tax affairs. 

The design of the Loan Charge 

The Loan Charge looks back 20 years, establishing a tax charge in relation to 
behaviour that took place before the relevant law was in effect. This, and other 
unusual features in its design, go too far and should be changed. The Review 
recommends the following changes to the design of the Loan Charge: 

3 the Loan Charge should not apply to loans entered into before 9th 
December 2010 

4 Unprotected Years arising from loans entered into on or after 9th December 
2010, where the relevant taxpayer made reasonable disclosure of their 
scheme usage to HMRC and HMRC did not open an investigation, should 
be out of scope of the Loan Charge (subject to recommendation 5 below). 
Other Unprotected Years should remain in scope of the Loan Charge. This 
will ensure that taxpayers do not benefit from failing to disclose their tax 
affairs to HMRC. The approach to defining “reasonable disclosure” should 
build upon HMRC’s ordinary compliance approach in considering the 
extent to which a Self Assessment return is sufficiently clear about the 
usage of a loan scheme 

5 any Unprotected Years arising from loan schemes entered into during the 
2016-17, 2017-18 and 2018-19 tax years should all be included in the 
scope of the Loan Charge, to ensure that taxpayers who entered into loan 
schemes after the Loan Charge was announced do not unreasonably 
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benefit from HMRC having ceased protecting years following the 
announcement 

6 HMRC should refund the Voluntary Restitution elements of settlements 
made since 2016 that were paid to settle Unprotected Years when the 
relevant loans were entered into: 

a) prior to 9th December 2010; or

b) between 9th December 2010 and the start of the 2016-17 tax year,
where the scheme user made reasonable disclosure of their scheme
usage in their tax return

7 taxpayers should be entitled to opt to spread their outstanding loan 
balances over three years, to mitigate the impact of taxpayers paying tax at 
a higher rate than they ordinarily would. This reduces the effect of stacking 
their outstanding loan balances into a single year, which artificially created 
an increased exposure to a higher rate of income tax 

8 the extent to which the Loan Charge looks back to activity in earlier tax 
years dating back to 1999-2000, and the manner in which ongoing 
interest is charged on payment arrangements has given rise to concerns 
over how policy on interest is applied within the tax system. The 
government should review future policy on interest rates within the tax 
system and report the results to Parliament by 31st July 2020 

The individual impact of the Loan Charge 

The unusual nature of the Loan Charge can create hardship and life-changing 
liabilities, particularly if someone has a lower income . For this reason, the Review is 
recommending that those paying the Loan Charge should experience a significant 
change from HMRC’s usual Time To Pay (TTP) arrangements. These 
recommendations apply to individuals, including when individuals have employers’ 
Loan Charge liabilities arise on them: 

9 all individuals subject to the Loan Charge should only be asked to pay up to 
half their disposable income each year and a reasonable proportion of their 
liquid assets. No one should have to sell their primary residence or use their 
existing pension pot to pay the Loan Charge  

10 individuals with income of less than £30,000 in 2017-18 should 
additionally not have the Loan Charge hanging over their head for any 
longer than 10 years, and any amount left outstanding after 10 years of 
paying the Loan Charge should be written off to genuinely draw a line 
under any outstanding balance. This will allow people to move on after 
paying what they can afford 

11 HMRC should extend to individuals with income from £30,000 up to 
£50,000 in 2017-18 the same payment terms that were offered to such 
individuals who settled their tax affairs rather than pay the Loan Charge. 
Such individuals should be automatically able to pay the Loan Charge over 
up to five years without having to provide HMRC with further details of 
their asset ownership 
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HMRC implementation 

HMRC’s performance does not always live up to the standards they set themselves. 
Given their significant and justified powers, it is even more important that there are 
high levels of accountability. Trust in HMRC is an important part of the integrity of 
our tax collection system and is worth protecting. To strengthen this the Review 
recommends that HMRC should: 

12 fund an external body to provide independent advice to lower income 
taxpayers who are discussing payment arrangements and debt collection 
with HMRC, including on potential suitability of an individual voluntary 
arrangement (IVA) or other arrangements 

13 update taxpayers at least annually about the status of open tax enquiries 
and, where they do not do so, have this non-communication taken into 
account by the First-tier Tribunal (FTT) if a taxpayer applies to have an open 
enquiry closed  

14 report to Parliament on its implementation of the Loan Charge before the 
end of 2020, drawing on input from their recently established Customer 
Experience Committee, representative bodies, charities focused on lower 
income individuals, and other professionals. This report should also address 
common themes arising from other recent reports, including from the 
House of Lords Economic Affairs Committee (EAC) and the Adjudicator 

15 review its Charter to set higher expectations of performance during 
interactions with members of the public, and to ensure that staff are 
trained to meet these expectations 

Next steps and the future 

The Loan Charge is a one-off with no prospective effect. The factors which led the 
government to tackle the use of loan schemes remain, including significant usage of 
schemes. Evidence shows that usage of loan schemes continues, with there being 
more first-time users in 2017-18 (over 6,000) than in any year dating back to 1998-
99. To address this, and wider issues that have been raised during the Review, we
are recommending the following:

16 given the one-off nature of the Loan Charge, government should explain 
how it will tackle loan scheme usage in the future 

17 the government must improve the market in tax advice and tackle the 
people who continue to promote the use of loan schemes, including by 
clarifying how taxpayers can challenge promoters and advisers that may be 
misselling loan schemes. There should be a new strategy published within 
6 months, addressing how the government will establish a more effective 
system of oversight, which may include formal regulation, for tax advisers 

18 the strategy for communicating what is considered tax avoidance must be 
improved to reflect the ‘mass market’ nature of loan schemes. In particular, 
HMRC should continue enhancing its usage of Pay As You Earn (PAYE) Real 
Time Information to communicate with taxpayers who they suspect may be 
engaging in tax avoidance, and proactively put taxpayers directly on notice 
of its view 
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19 that future published government impact notes of tax changes should take 
proper account of the direct impact on the affected population. These 
assessments should also explicitly include interactions between different 
taxes  

20 that, as campaigns on taxpayer issues such as the Loan Charge are likely to 
be a feature of debates in tax policy in future, HMRC should learn from the 
Loan Charge to better respond to such campaigns and communicate more 
effectively  
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Section A: Context and history of the 
last 20 years 

The Loan Charge does not stand alone, and nor do the practices that it tried to tackle. 

Understanding some of the most important questions underpinning the review, including whether 

the Loan Charge was an appropriate response to those practices, therefore requires an 

understanding of a wider set of issues beyond those strictly labelled as the Loan Charge. 

These include what government actions preceded it over the last 20 years, what drove the 

behaviours it was designed to shut down, and the point at which the taxable nature of loan 

schemes became clear. 

The next two chapters set out the broader context, summarise the emergence of loan schemes, 

and how successive governments and the legal system responded. 
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Chapter 1 

1999 to 2010 and the development 
of loan schemes 

1.1 This chapter starts to answer some of the wider questions underpinning the 
Review by setting out the context of changes in the labour market, public 
opinion on tax avoidance, and the response of different governments to the 
emerging market in loan schemes up until 2010. 

The labour market has evolved in recent decades 

1.2 It is, of course, nothing new for employers to try to decrease their 
employment costs, including by straying into tax avoidance. In the early 
1990s, for example, employment tax avoidance schemes paid employees’ 
salaries and bonuses using assets like gold bullion, Persian rugs, rapidly 
depreciating currencies, and platinum sponges before such schemes were 
targeted by legislation. 

1.3 What has changed in a number of industries is the trend towards self-
employment and different ways of working since the mid-‘90s. Full time 
work continues to make up the majority of employment in the UK, but levels 
of self-employment have increased substantially from 12% of the labour 
force in 2001 to 15% in 2017.1 

1.4 This change is significant for two reasons. 

1.5 First, as the Taylor Review noted, these changes can in some instances create 
an imbalance of power between employers and individuals. The flexibility of 
working arrangements has many benefits but can also give the primary 
engager, agencies, and others considerable power to dictate the 
employment terms that individuals should use.2 

1.6 Second, it was only possible for loan schemes to proliferate due to the 
creation of a market of potential individual scheme users. 

The tax rules for contractors have also changed 

1.7 Changes in tax rules and shifts in labour markets have affected the 
employment status of individuals seeking, or being asked to enter into, self-
employment. 

1.8 The government introduced legislation in 2000, known as IR35, to 
counteract the use of Personal Service Companies (PSCs) as a method of 
‘disguising employment’. These off-payroll working rules sought to ensure 

1 ‘Trends in self-employment in the UK’, Office of National Statistics, 2018 

2 'Good work: the Taylor review of modern working practices’, Matthew Taylor, Greg Marsh, Diane Nicol, and Paul Broadbent, 2017 

https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles/trendsinselfemploymentintheuk/2018-02-07
https://www.gov.uk/government/publications/good-work-the-taylor-review-of-modern-working-practices
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that those using PSCs to disguise their employment status were charged tax 
on the underlying employment relationship. 

1.9 The Review heard that this increased uncertainty for workers, with it being 
said that individual workers often would struggle to know whether they 
were in scope of the legislation. Individuals therefore looked for ways to 
retain their level of pay after tax, but without the risk associated with 
working through a PSC. 

1.10 One option was to work through an umbrella company – a structure which 
provides employment to a number of individuals, signing contracts to 
provide individuals’ labour to third parties. This is and was always possible 
without entering into a loan scheme, with the vast majority of people 
employed through umbrella companies not using a scheme. Neither was 
scheme usage widespread amongst freelancers; of a population of 2 million 
HMRC estimate that just 2.5% used loan schemes.3 

1.11 But those who devised loan schemes now had a larger market of potential 
users, such as those attracted to arrangements which would provide 
certainty on IR35, or an increase in take home pay compared to alternative 
options. The Review also saw evidence of loan schemes being sold as part of 
a package alongside employment through umbrella companies, merging 
two distinct concepts.  

1.12 The original IR35 proposals would have put the responsibility on primary 
engagers to assess whether any of their relationships with contractors’ PSCs 
meant that IR35 applied. This would have placed a much stronger 
accountability on the primary engagers making the contracting decisions, a 
principle that this Review supports. 

1.13 It is therefore unfortunate that, following concerns being raised by business, 
these responsibilities were instead placed on PSCs, and effectively individual 
workers, as a result. This meant that contractors were required to assess 
whether they were within the scope of IR35, and to assess their tax liabilities 
on this basis. 

1.14 It is important to note that, in an initiative which this Review supports, the 
government announced in 2018 that it would put responsibility for 
operating IR35 onto large primary engagers in the private sector from 2020, 
having already done so in 2017 for public sector engagers.  

1.15 The Review therefore supports moves to make primary engagers more 
responsible for the tax status of those they effectively employ 

1999 to 2004: HMRC starts to respond to the rise in loan schemes 

1.16 With an expanding market of interested individuals, scheme use started to 
grow from a low base during the early 2000s, moving from being used 
almost exclusively by large employers to becoming more of a mass market 
product. 

 3 ‘Section 95 of the Finance Act 2019: report on time limits and the charge on disguised remuneration loans’, HM Treasury, 2019 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/789160/DR_loan_charge_review_web.pdf
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Chart 1.A: Number of loan schemes used each year 

Source: HMRC response to request from Review.
a
 

a All numbers in the data provided were rounded to the nearest 10, except for between 1998-1999 and 2002-2003. The 

figure for that period is a range of between 60 and 70, though we represent it as 70 on the graph. 

1.17 HMRC had begun to challenge the use of loan schemes, focusing largely on 
tax professionals and large corporate employers who were driving most 
usage of loan schemes and would have yielded greater amounts from 
settlements. Arguably taxpayers may not have been aware of this approach, 
and therefore not appreciated HMRC’s position on schemes. The 
investigation of schemes in the early 2000s was generally focussed on the 
employer, typically advised by a promoter. The evidence from HMRC is that 
they would usually only contact scheme users’ promoters or agents, not 
generally individuals. In many cases, scheme users are therefore unlikely to 
have understood HMRC’s position in this period, or have had it brought to 
their attention. 

1.18 HMRC’s position at the time was also not supported in the courts. In 2002’s 
Dextra Accessories v HMRC, the Special Commissioners found that the 
employee benefit trust (EBT) scheme under consideration achieved the 
“outcome promised when they were being marketed”.4 While HMRC was 
eventually successful in appealing narrower arguments around corporation 
tax in the House of Lords the question around whether the loans were 
income was not considered further. It took until 2017 – subsequent to the 

4 Dextra Accessories Ltd & Ors v Inspector of Taxes [2002] STC (SCD) 413 
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announcement of the Loan Charge – for Dextra to be overruled by the 
Supreme Court, which concluded that it had been wrongly decided.5 

1.19 While loan scheme use was growing in the early 2000s, HMRC had not yet 
received judicial support that loan schemes did not work, and that loans 
should be taxed as income. Taxpayers did not, therefore, have to accept 
HMRC’s view. Evidence received by the Review consistently supported the 
view that such schemes were not seen as being aggressive tax avoidance at 
the time. 

2004 to 2010: increased loan scheme usage by individuals and HMRC’s 
response 

1.20 The use of loan schemes by large employers continued between 2004 and 
2010. But, significantly, simpler versions were now also increasingly being 
used by owner-managed businesses (OMBs) and individuals providing 
services through a PSC. The market in loan schemes was therefore changing. 

1.21 Evidence from HMRC to the Review set out that such OMBs and individuals 
were typically introduced to loan schemes by their professional advisers, or 
by an enabler selling the scheme on behalf of a promoter. For both 
individuals and employers during this period, HMRC continued to typically 
only contact scheme users’ promoters or agents, rather than the individuals 
with whom tax liability ultimately rested. 

1.22 There was already a long established regime for taxing the benefits of loans 
to employees. Employees who receive interest free loans or loans at a rate of 
interest below a prescribed official rate have to pay tax on the benefit they 
receive. 

1.23 Many scheme users were therefore declaring loans on their tax returns and 
paying tax on the benefit received in accordance with these beneficial loan 
rules, without any challenge from HMRC. This might have been because the 
source of the loans was not obvious, but nevertheless it was another 
indication to scheme users that receiving loans was an acceptable form of 
tax planning. The Review heard repeatedly from people affected by the Loan 
Charge that they disclosed their loans to HMRC, including through the 
Disclosure of Tax Avoidance Schemes (DOTAS) regime introduced in 2004, 
and assumed that the lack of subsequent challenge meant that HMRC were 
content with the arrangements.  

1.24 HMRC’s strategy did, however, begin to change presumably in reaction to 
the rising number of users and tax at risk. A public statement about 
employment income related tax avoidance was made in a written ministerial 
statement in 2004.6 This high-level announcement set out that the 
government would close down employment related tax avoidance 
arrangements, and would legislate to ensure the proper amounts of income 
tax and National Insurance contributions (NICs) are paid on remuneration 
from employment. It did not specifically mention loan schemes.  

5 Inspector of Taxes v Dextra Accessories Ltd & Ors [2005] UKHL 47 

6 'Written Ministerial Statement: 2nd December 2004’, The Paymaster General, 2004, Column 46WS 

https://publications.parliament.uk/pa/cm200405/cmhansrd/vo041202/wmstext/41202m02.htm
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1.25 From 2009 onwards, HMRC also published its view in specialist Spotlight 
articles, which reach a limited number of agents and tax professionals. 
Evidence about the readership of relevant Spotlights from the time is not 
available, but in 2015 (when data is available) the four articles published to 
that point received an average of just 520 views each. The Review therefore 
concludes that both individual scheme users, and those using schemes 
through their employers, would likely have continued to be largely unaware 
of HMRC’s position at this time. 

1.26 The legal position at the time also remained unclear, with the courts not 
accepting HMRC’s view of the tax consequences of loan schemes. The 2008 
decision in Sempra Metals v HMRC rejected the government’s arguments 
that loans made by an employer’s EBT were subject to income tax.7The case 
was not appealed to the higher courts, which may have given scheme users 
at the time a degree of comfort that the legal position was settled. As had 
been the case with Dextra, it would take until 2017 for the Supreme Court 
to conclude that Sempra had been wrongly decided 

1.27 Overall, this period saw the continued use of loan schemes by large 
employers, while they began to be used by OMBs. Most significantly it saw 
proliferation of loan scheme use by individuals, leading to a different type of 
market and different challenges for HMRC: 

• the decisions of tribunals in this period were that loan arrangements
achieved their intended purpose, and that HMRC’s view of the law was
incorrect

• the absence of court or tribunal support for HMRC’s position that the
schemes did not have the effect intended meant that taxpayers could
reasonably conclude that scheme usage worked

• HMRC’s focus on communicating with advisers and tax professionals,
as opposed to scheme users, about investigations into their tax affairs
during this period meant that scheme users would frequently not have
been aware of HMRC’s position even when investigations were opened

• approximately 40% of tax years in this period within which loan
schemes were used (and are in scope of the of the Loan Charge) did
not have an investigation opened into them by HMRC, meaning that
the relevant taxpayer would not have been notified of HMRC's interest
in their tax affairs

• the growth of different ways of working in the wider labour market,
and the reaction to IR35, created a larger population of potential
scheme users

7 Sempra Metals Ltd v Revenue and Customs Commissioners [2008] STC (SCD) 1062 



19 

Chapter 2 

2010 to the Loan Charge 

2.1 The continued growth in the use of loan schemes, a shift in public attitudes, 
and the changing population of users led to the government taking much 
more significant action from early 2010 to 2016. This chapter summarises 
government action and litigation during this period. 

2.2 This included introducing legislation targeted specifically at arrangements 
such as loan schemes which had the effect of creating a much clearer legal 
position on their use.  

2.3 The result was a consistent view from our expert advisers, outside experts, 
and many others to whom the Review spoke that the 2011 legislation 
marked a significant change in the landscape for these types of schemes. 

Shift in public attitudes to tax avoidance 

2.4 Public support for tackling tax avoidance seemingly increased after the 
financial crisis in 2008, and Parliament responded by giving HMRC increased 
powers to tackle this behaviour. Details of certain of these powers, most of 
which have been supported in Parliament on a cross-party basis, are set out 
below. 

Table 2.A: Increased HMRC powers 

No. Power Legislated 
for 

Purpose 

1 Naming of deliberate 
tax defaulters 

2009 To publish the names of tax defaulters who 
have made deliberate errors in their tax returns 
or deliberately failed to comply with tax 
obligations 

2 General Anti-Abuse 
Rule (GAAR) 

2013 To deter taxpayers from entering into abusive 
tax arrangements, and to deter would-be 
promoters from promoting such arrangements 

3 Accelerated Payment 
Notices (APNs) 

2014 To oblige a taxpayer who has used a tax 
avoidance scheme to, if certain conditions are 
met, pay the disputed tax within 90 days of the 
APN being issued 

4 Follower Notices 2014 To oblige a taxpayer who has used a tax 
avoidance scheme of a type shown in litigation 
to be ineffective to settle their dispute or 
otherwise face a financial penalty 
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5 Promoters of Tax 
Avoidance Schemes 
(POTAS) rules 

2014 To require monitored promoters of tax 
avoidance schemes to disclose details of their 
products and clients to HMRC, and minimise 
the risk of tax loss via avoidance schemes 

6 Requirement to 
Correct (RTC) 

2017 To require taxpayers with undeclared offshore 
tax liabilities to disclose these to HMRC, to 
enable HMRC to take appropriate action in 
response 

7 Penalties for enablers 
of tax avoidance 

2017 To impose penalties upon enablers of tax 
avoidance schemes that are subsequently 
defeated by HMRC 

Some witnesses looked back approvingly to times before those powers, 
when HMRC and tax advisers and their clients conducted prolonged battles 
through the courts, contesting cases on a more or less even basis and 
delaying resolution for long stretches of time. The Review does not agree 
with this perspective. From the point of view of the average UK citizen, 
there is a need to collect revenue for the country’s public services in an 
efficient manner. The Review is therefore explicit that it supports the 
general direction of travel in ensuring the government has greater powers 
to tackle tax avoidance. References in the Review to HMRC’s increased 
powers should be read as referring to powers of the type set out above.  

2010 marked a significant increase in action against loan schemes 

2.6 From early 2010, it was clear that the government would legislate to 
ensure that loan schemes did not avoid income tax and NICs. 

• March 2010: the then Labour government said at the Budget that it
would tackle the schemes, including through introducing new
legislation

• June 2010: this was repeated by the coalition government in their
June Budget

• 9th December 2010: draft legislation was published for consultation
alongside a written ministerial statement

• 19th July 2011: the legislation, which had been amended following
consultation, received Royal Assent

Box 2.6 A: The 2011 legislation and its December 2010 start date 

In 2011, new legislation was inserted into the Income Tax (Earnings and 
Pensions) Act 2003. This new section is often referred to as Part 7A. 

2.5 
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It charged income tax and NICs on the full value of a loan made to an 
employee (or related party) from a third party, such as a trust. 

In contrast to the Loan Charge, which applies to loans made up to 20 years 
ago, the 2011 legislation applied from the start of the 2011-12 tax year.  

Anti-forestalling rules were also included to ensure that taxpayers did not 
enter into schemes prior to the start of the 2011-12 tax year in order to get 
around the requirements of the new legislation. These covered certain 
transactions from 9th December 2010 onwards: the date when the legislation 
was published in draft and a written ministerial statement was made in 
Parliament.  

Part 7A became law as part of the Finance Act 2011. 

2.7

2.8

2.10

2.11

Expert commentary at the time sets out that, while the legislation was not 
perfectly drafted, it was understood as ensuring that income provided to 
employees through schemes using third parties, such as loan schemes, was 
subject to income tax and NICs. 

Professional advisers discussing the legislation concluded that it was taking 
“a double-barrelled approach of very general provisions” alongside “quite 
specific provisions to target certain schemes in existence.”1

PricewaterhouseCoopers noted that, “PAYE and NICs will be due when a 
third party lends money from 9th December unless it falls within one of the 
very limited exemptions”.2 Guidance published by LexisNexis was similarly 
clear about the purpose of the legislation, “the disguised remuneration (DR) 
legislation introduced in the Finance Act 2011 was a warning to employers 
and promoters of tax avoidance schemes that the use of EBTs and other 
contrived remuneration structures to avoid, defer or reduce income tax 
liabilities would be strongly challenged.”3 

The evidence provided to the Review by tax experts considered the 2011 
legislation to be a “dramatic change” in the law covering loan schemes and 
that there was a clear distinction between the arrangements put in place 
before and after its introduction. It was commonly referred to as ‘keep off 
the grass’ legislation, meaning it is wide in scope to ensure that the 
government’s intention is clear and can be used to challenge a number of 
variants.  

The 2011 legislation had a significant impact on the nature of loan schemes, 
with loan schemes of the type that existed prior to the legislation no longer 
delivering tax benefits. This led to loan schemes becoming increasingly 
contrived to seek to get around the requirements of the 2011 legislation. 
Five separate GAAR Advisory Panel decisions (all from 2018 but relating 
entirely to loans entered into from 2011 onwards) show that such contrived 

1 ‘Disguised remuneration: ITEPA part 7A an introduction’, Harriet Brown. Tax Chambers, 15 Old Square, 2011 

2 ‘More certainty on pensions and disguised remuneration’, PricewaterhouseCoopers, 2011 

3 ‘Disguised remuneration – overview’, Tolley and Karen Cooper, CooperCavendish LLP, 2011  

2.9

https://www.taxchambers.com/wp-content/uploads/2014/04/Disguised-Remuneration-29-09-11.pdf
https://www.pwc.co.uk/assets/pdf/finance-bill-2011-reward-and-pensions.pdf
https://www.lexisnexis.co.uk/tax-guidance/employment-tax/employment-income/disguised-remuneration-overview
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schemes are not reasonable courses of action in relation to the relevant law.4 
These decisions have arisen both from employers establishing employer 
financed retirement benefit schemes (EFRBs), and schemes aimed at 
benefiting contractors who had previously been employed through a PSC. 

2.12 These new rules left open the tax situation for loans made to employees 
prior to 9th December 2010. Published HMRC guidance made it clear that 
such loans were not caught by the new rules but that HMRC would continue 
to challenge “some types of transactions” under previously existing law, 
including in litigation.  

Behaviour did change after the 2011 legislation, though this impact was 
not sustained 

2.13    After the introduction of the legislation, larger employers were far less  
likely to enter into loan schemes and HMRC focussed its resources on 
encouraging those who used schemes before 2011 to settle. The EBT 
Settlement Opportunity (EBTSO) was successful in ensuring a significant 
proportion of large employers settled their pre-2011 use of schemes. 

Box 2.B: EBT Settlement Opportunity (EBTSO) 

This opportunity was available to employers, notably large corporates, who 
used schemes before 2011. 

Employers could settle by paying income tax, NICs, late payment interest, and 
inheritance tax. Payment ensured that they did not face a charge on the 
money or assets held by a trust or any investment growth. 

If HMRC had not yet protected a year, then the employer could choose to pay 
voluntary restitution to ensure a future charge did not arise. 

HMRC wrote to over 5,000 employers to let them know about the EBTSO. In 
total, approximately 700 settled under EBTSO, raising around £1.6 billion. 

2.14 This is an example of a settlement process working as it should. No part of 
this report should be taken as support for reopening the associated cases, or 
those settled prior to March 2016. HMRC’s evidence to the Review was clear 
that large corporate employers and their employees do not form a material 
part of the population within scope of the Loan Charge as a result of these 
successes. The Review notes that the withdrawal of large corporates from 
schemes at this point is likely to reflect the quality of professional advice 
available to such employers, relative to that available to the smaller 
employers and individuals who continued using schemes after 2011.  

4 GAAR Advisory Panel decisions are available online, dated 26th January; 28th February; 25th June; 11th October; and 12th October 

2018 

https://www.gov.uk/government/collections/tax-avoidance-general-anti-abuse-rule-gaar
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Some people continued to enter loan schemes after Finance Act 2011 

2.15 HMRC were clearly successful in ensuring larger employers no longer used 
loan schemes, and settled their pre-2011 use, thanks to the introduction of 
the legislation and employer settlement opportunities. 

2.16 However, this success was not matched with individuals. Only a limited 
number of those who had used the schemes before 2011 settled. Despite a 
40% decrease in individual usage in 2011-12, the number of individual 
scheme users had returned to its previous levels three years later.5 

2.17 This was despite the fact that the government had done more to try to raise 
awareness and had started to have more success in the courts.6 

2.18 HMRC lost their challenge against the use of a loan scheme by an employer, 
Rangers Football Club, between 2001 to 2009 at the FTT and Upper Tribunal 
(UT) in 2012 and 2014 respectively. This is referred to throughout this report 
as Rangers.7 

2.19   However, they had a success in Boyle v HMRC, a case which relates directly 
to individual scheme users.8 Decided by the FTT in 2013 it relates to an early 
loan scheme, known as Sandfield. In that case loans entered into between 
2001 to 2004 were made in Romanian, Belorussian and Uzbekistani 
currencies at an artificially high rate of depreciation so that any repayments 
would have been of economically negligible value. The Tribunal held that the 
loans were not genuine and were subject to income tax. 

2.20 Following this judgment HMRC launched a settlement opportunity focussed 
on individual scheme users. 

Box 2.C: Contractor Loan Settlement Opportunity (CLSO 1): July 2014 and 
September 2015 

This opportunity to settle with HMRC was available to individuals who used a 
loan scheme up to 5th April 2011, where there was an offshore employer. 

They could settle by paying income tax on the loans they received in years 
where HMRC had an open Enquiry or valid assessment. This settled all years, 
including where HMRC did not have an open Enquiry or valid assessment.  

HMRC wrote to around 11,000 known users at the time, as well as their 
agents.  

5 Data from HMRC response to request from the Review 

6 In addition to the Budget announcements, the government had published further Spotlight articles online, though as noted these 

are targeted at a professional population and typically have a small readership. 

7 Murray Group Holdings Ltd v Revenue and Customs Commissioners (2012) UKFTT 692 (TC); [2013] S.F.T.D. 149 (FTT (Tax)); Murray 

Group Holdings Ltd v Revenue and Customs Commissioners (2014) UKUT 292 (TCC); [2015], S.T.C. 1 (UT (Tax)) 

8 Boyle v HMRC [2013] UKFTT 723 (TC) 
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Around 1,500 individuals settled under CLSO 1, bringing in around £31 
million. The average settlement was around £19,800 and most agreed 
payment arrangements of less than 2 years. 

2.21    Although only a low proportion of those contacted under CLSO 1 elected to 
settle their tax affairs, the Review does not think that solely arose from a lack 
of motivation to settle. The particularly contrived nature of the loans in Boyle 
means that it is not commonly viewed as the leading case in relation to the 
tax treatment of loan schemes, which is seen as the Rangers case. HMRC had 
been defeated in court in both 2012 (at the FTT) and 2014 (at the UT). 
Although the judiciary’s view of the tax treatment of loan schemes was 
evolving by 2014, it was not yet clearly in support of HMRC’s arguments. 

2.22    HMRC began to have success in their appeal in 2015 against the earlier 
decisions in favour of Rangers Football Club. The Inner House of the Court of 
Session (equivalent to the English Court of Appeal) found in HMRC’s favour 
in 2015. The case was finally decided in HMRC’s favour by the Supreme 
Court in 2017.9 The decision held unanimously that the contributions into 
the trust were employment income, with a PAYE liability for both income tax 
and NICs falling on the employer. This followed a change in HMRC’s 
argument at the Court of Session, that PAYE was due upon payments by the 
employer into an EBT – meaning that the circumstances in which the tax 
liability could be transferred from the employer to individua scheme users 
was narrower than under HMRC’s previous argument which had not been 
accepted by the FTT or UT.  The Supreme Court also held that two earlier 
cases (Dextra and Sempra), had been wrongly decided by the lower 
tribunals. 

2.23 There are a number of reasons why individual usage of loan schemes may 
have started to rise again during this period, despite the 2011 legislation and 
other factors mentioned above. 

2.24 Schemes evolved that purported to get around the legislative requirements. 
These became increasingly convoluted, including those that attempted to 
obscure the loan elements of the arrangements, and self-employed schemes 
that did not involve an employer entity. 

2.25 Testimony provided to the Review also stated that significant numbers of 
individuals may not have understood the legal position at the time, including 
because of advice given out by promoters and professional advisers. 

2.26 Despite the mass market nature of the scheme usage, HMRC’s 
communications until 2014 continued to be aimed at tax professionals 
through the technical Spotlight articles. 

2.27 HMRC’s compliance focus also continued to be on a limited number of 
individuals, working their cases with a view to litigating them and achieving 
a decision which could be applied to similar schemes and a wider number of 
cases. Therefore, during this period HMRC continued to have limited contact 
with individual scheme users, relying instead on communicating with their 
promoter or agent who would agree to keep their clients informed of 

9 RFC 2012 Plc (formerly The Rangers Football Club Plc) v Advocate General for Scotland [2017] UKSC 45. 
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progress. This was the case even for scheme users from the early 1990s and 
2000s, where many perceived that their affairs were resolved having not 
heard from HMRC for a long period. 

2.28 From 2014 onwards (and as discussed more fully later in this report), HMRC 
moved away from this approach towards communicating more directly with 
scheme users. This approach continues to be developed, making use of Real 
Time Information that is now accessible to HMRC which can indicate 
whether an individual is participating in a loan scheme. 

Changes in professional standards 

2.29    As government action, and public views as to what is acceptable 
tax planning, have shifted so too have professional standards. What might 
once have been considered acceptable tax planning is now seen as 
unacceptable tax avoidance. 

2.30 As an example, professional guidance used by one representative body was 
changed from 2017 to be clear that “Members must not create, encourage 
or promote tax planning arrangements or structures that (i) set out to 
achieve results that are contrary to the clear intention of Parliament in 
enacting relevant legislation and/or (ii) are highly artificial or highly contrived 
and seek to exploit shortcomings within the relevant legislation”.10 
Previously, it was left to members of representative bodies to decide what 
was or was not tax avoidance, taking into account HMRC’s views and the 
GAAR. 

2.31    This reflects a welcome move and improvement in the tax advisory 
profession. Unfortunately, there remains a market of unscrupulous tax 
advisers, including those who continue to promote loan schemes. The 
Review goes on to make recommendations to tackle their practices 

Conclusion 

2.32    There were clear reasons why the government felt it should look again at  
the use of loan schemes in 2016: 

• usage might have peaked, but there were still almost 11,000 uses by
individuals in 2015-16, with over £100m due in tax as a result11

• there was a large number of people under investigation who had used
the schemes, but had not settled12

• the experience from the legal cases, including but not limited to
Rangers, was that pursuing those who had used the loan schemes
could be time consuming and challenging

10 ‘Professional Conduct in Relation to Taxation’, Chartered Institute of Taxation, 2017 

11 Data from HMRC response to request from the Review 

12 The government estimates that some 50,000 people are subject to the Loan Charge, meaning that they used a loan scheme 

between 1999 and 2019 and have not settled with HMRC before March 2016. This figure is disputed by certain critics of the Loan 

Charge. 

https://www.tax.org.uk/professional-standards/professional-rules/professional-conduct-relation-taxation
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2.33 There were legitimate reasons therefore for the government to consider 
whether a new strategy, including further powers, was needed.  

2.34  However, there are significant questions regarding whether the strategy 
of the Loan Charge, and its specific design and implementation, 
was a proportionate solution to the problem. That is what this 
Review has considered and makes recommendations to address.  
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Section B: Design of the Loan Charge 

The government’s stated policy objective at Budget 2016 was to shut down the use of loan 
schemes. 

In designing the Loan Charge, it was given considerable power to do so, as the policy was 
purposefully planned in such a way that taxpayers facing it either have to settle, pay off the 
outstanding loan balance, or pay the Charge. 

The Review supports the government’s ultimate objectives for the policy. However, as this section 
of the report sets out, the design of the Loan Charge is highly unusual. While unusual policy design 
is not inherently wrong, it creates an obligation to ensure that all elements of the policy are 
justified and proportionate. That was not the case for the Loan Charge. 

The next section summarises the unusual design, before the ability to look back 20 years is 
considered in more detail. 

Key recommendations in this section: 

• the Loan Charge should not apply to loans entered into before 9th December 2010

• for loans entered into on or after 9th December 2010, Unprotected Years should remain in
scope of the Loan Charge unless the relevant taxpayer made reasonable disclosure of their scheme
usage to HMRC in relation to that year

• taxpayers should be entitled to opt to spread their outstanding loan balances over three years, to
mitigate the impact of taxpayers paying tax at a higher rate than they ordinarily would



28 

Chapter 3 

The objectives and unusual design 
of the Loan Charge 
3.1 

3.2 

3.3 

3.4 

3.5 

The government’s intention with the Loan Charge was to tackle both the 
historic and continued use of loan schemes.1 

The Review supports the government’s ultimate objectives in designing the 
policy specifically to stop future tax avoidance through loan schemes, reduce 
the need to fight multiple cases in the courts, and to accelerate the 
collection of tax due. The Review also supports the basic intent behind the 
Loan Charge, as it is appropriate for HMRC to be at an advantage - and to 
make use of increased powers – when acting against tax avoidance.  

The Loan Charge gives HMRC a powerful tool to ensure that affected 
taxpayers can either settle their underlying tax liability, or otherwise pay the 
Loan Charge. HMRC has recently noted, however, that “the number of 
settlements is lower than we would have liked”.2 Based on the figures that 
HMRC have provided to the Review, under a third of the approximately 
10,000 employers and 50,000 individuals they estimate are affected have 
provided the necessary information to settle. Of those, approximately 3,200 
employers and 4,800 individuals have settled. A maximum of one third of 
the affected population will therefore be able to settle, and it remains 
possible that over 85% of the population that HMRC estimate to be affected 
will face the Loan Charge.3  

It is noteworthy that so many people may pay the Loan Charge rather than 
settle, given HMRC’s guidance that settling was likely to be more beneficial 
than paying the Loan Charge. It is likely that this relates to the affordability 
of settling underlying liabilities and the Loan Charge itself, which is discussed 
in Chapter 7 of this report.  

The Loan Charge, alongside other changes, has also not been successful in 
stopping use of the schemes. HMRC reported to the Review that over 6,000 
individuals entered into loan schemes for the first time in 2017-18, and 
8,000 individuals have entered into loan schemes since April 2019, of whom 
3,000 are first-time users.4 

1 Paragraph 1.217, Budget 2016 

2 ‘Oral evidence: HMRC Standard Report 2018-19, HC 28’, House of Commons: Public Accounts Committee, 2019 

3 Data from HMRC response to request from the Review 

4 Data from HMRC response to request from the Review 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/public-accounts-committee/hmrc-standard-report-201819/oral/106509.pdf
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The design of the Loan Charge 

3.6 The overall design of the Loan Charge has been described by the Review’s 
external advisers and the vast majority of expert contributors as being highly 
unusual and needing further scrutiny.  

3.7 The following features, both of the Loan Charge itself and settlement terms 
published in 2017 before it applied, were particularly highlighted. 

The Loan Charge 

3.8 The Loan Charge can look back 20 years. It applies to loans made between 
1999 to 2019 and which were not been paid back by 5th April 2019.  This 
design has been described by HMT as ‘retroactive’.5 It has also commonly 
been called ‘retrospective’ by critics, who point out the loans were made in 
the past, and that HMRC did not act at the time. This report refers to it as 
‘looking back’. The Review’s legal advisers found that there was no 
precedent for that element of the design.   

3.9 The Review heard many concerns about this ability to look back 20 years and 
found no articulated rationale by the government for choosing 1999.  

3.10 The Loan Charge stacks loans made into a single tax year. It imposes a tax 
charge in a single year on a stack of all outstanding loans, regardless of the 
number of years over which these loans were entered. An intention behind 
this element of the design was to encourage taxpayers to settle rather than 
pay the Loan Charge. The effect of the income stacking can be to bring the 
outstanding loans into a higher tax band than would have been the case 
had they been taxed at the point at which they were entered into. 

3.11 The Loan Charge permits more straightforward transfers of liabilities. HMRC 
has existing powers to transfer liabilities of certain tax debts from employers 
to owner/managers of the employer. Employers’ Loan Charge liabilities are 
capable of arising on individuals (typically the owner/managers of the 
employer but, in certain circumstances, employees) in a way that goes 
beyond other elements of the tax system which permit transfers of liabilities 
in more limited circumstances. The Review received particular evidence 
regarding employers’ liabilities arising on individuals when the employer had 
been dissolved many years ago, particularly when no investigation into the 
employer’s tax affairs had been opened at the time (and so arose from an 
Unprotected Year).  

The 2017 settlement terms 

3.12 Settlements require Voluntary Restitution from those who wish to settle 
Unprotected Years ahead of the Loan Charge, even though HMRC would not 
otherwise be in a position to collect tax on those years. This is the only way 
that scheme users can ensure that they will not face the Loan Charge in 
relation to Unprotected Years. 

3.13 Settlements include interest, often charged over a long time period on 
Protected Years. Interest on Protected Years is applied at a statutory rate set 
by government, currently 3.25%, from the point at which the tax is 
deemed due. Although this interest rate is consistent with other areas of 
the tax system, it can apply in this instance from up to 20 years ago, 
running until the date that the settlement is agreed.

5 ‘Uncorrected oral evidence: The Financial Secretary to the Treasury’, Select Committee on Economic Affairs, 2019 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/economic-affairs-committee/Financial-Secretary-to-the-Treasury/oral/103994.pdf


30 

A further 1% is then added to the rate of interest for the duration of any 
payment arrangement, to reflect the risk to HMRC of entering into a 
payment arrangement. 

3.14 For the Loan Charge, by contrast, interest is charged at 3.25% from the date 
the Loan Charge is due. This is 31st January 2020 in most cases, running until 
the point at which the Charge is paid off. 

3.15 The length of look back means that the interest rates have a 
disproportionately significant effect: for example, using a rate of 3.25% 
compounded over 20 years would double the amount owed. The effect of 
this has been exacerbated by HMRC’s historic approach of not 
communicating directly with scheme users, meaning that in some cases 
interest has been accruing without scheme users being aware that HMRC 
have an investigation open.  

The effects of the unusual design 

3.16 Whilst the impact of the Loan Charge does not result from just one feature, 
the Review noted that looking back 20 years contributed to at least two of 
the areas particularly impacting on taxpayers as reported to the Review in 
individual testimony. 

Affordability 

3.17 The Loan Charge impacts a large number of people and many will be asked 
to pay significant amounts. Of settlements entered into through June 2019, 
the average (median) is approximately £18,000, with HMRC anticipating that 
it will typically be financially more beneficial for scheme users to settle rather 
than pay the Loan Charge.6 The mean amount for settlements entered into 
until June 2019 is significantly higher, at £59,000. 

3.18 The Loan Charge coming due therefore has the potential to require a life-
changing sum of money from a significant proportion of those required to 
pay. Broadly, this situation resulted from one or more of the following: 

• the Loan Charge looking back over a long period, so scheme users’
circumstances will have changed considerably since they entered into
schemes

• many scheme users reporting that the lack of visible challenge by
HMRC had led them to continue using schemes for multiple years

• the difference between what was paid in tax and what would have
been owed if the tax had been sought by HMRC at the time and paid
in a more typical fashion

• and the widespread, mass market, use of the schemes over the past
two decades, accounting for why such a large number of people are
affected

3.19 This issue is covered in further detail in Chapter 7 of this report. 

6 HMRC analysis provided to the Review following a request. 
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Unexpected 

3.20 Many of the impact statements we received said that the scheme users were 
not expecting to be asked to pay this tax. Factors that influenced this 
included: 

• limited communications from HMRC about the status of their case,
particularly before HMRC’s case strategy changed in 2014. In many
cases a long time passed since the loans were made so people
expected the issue to have been closed or to have been notified by
HMRC earlier if there was an investigation into their tax affairs. HMRC
did not open an investigation into the scheme usage of approximately
40% of pre-December 2010 scheme users, and so people in this
category may, in particular, not have been aware of HMRC’s position
until the Loan Charge was introduced

• scheme users often trusted the advice from their accountants, those
promoting the schemes, and other tax or legal professionals which
stated that they would not have to pay tax on the loans. Promoters
sometimes misrepresented to scheme users the nature of declarations
to HMRC under the DOTAS system, so that they were seen by users as
a kite mark, constituting approval by HMRC

3.21 As is set out in the Executive Summary, the Review considers that it is 
important that the principle of taxpayers remaining responsible for their own 
tax affairs is maintained. Nevertheless, the effects described above have 
combined to mean that it is now particularly challenging for many of those 
affected by the Loan Charge to pay it. Many individuals saw the income 
resulting from the loans as part of their general salary and spent it 
accordingly. Some may have used it as capital, but this was not the common 
experience relayed to the Review. The vast majority, we heard, did not expect 
to have to pay tax in the future and made little provision to pay it. In 
addition, and particularly for earlier years in the 1999-2019 period, the 
length of time in question that has passed means that many scheme users 
are now earning less than they were at the peak of their earning potential. 

Elements of the financial design drew particular comment from affected 
parties 

3.22 A number of the features covered above are parts of the financial design of 
the Loan Charge, including the stacking of years, and the cumulative impact 
of the interest rates. 

3.23 The Review agrees that there was a case for incentivising people to settle by 
creating a Charge which was marginally higher than the settlement terms on 
offer. However, the nature of the Loan Charge, and its application to both 
Protected and Unprotected years, led to the 2017 settlement terms being 
significantly tougher than the terms offered previously – particularly by 
requiring Voluntary Restitution in relation to Unprotected Years. 

3.24 This was particularly true for those individuals wishing to settle pre-2011 
usage. The CLSO 1 opportunity, offered to people who wished to settle 
schemes used before 2011, pre-dated the judgment of the Supreme Court in 
Rangers. Given that the lower tribunals had found against HMRC, it is 
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plausible to expect many of those affected chose not to settle in view of the 
continued legal uncertainty at that point as to the tax treatment of loans. 

Recommendations 

3.25 This report goes on to consider the ‘look back’ period in more detail in the 
next chapter, and relevant recommendations are made there. With regards 
to the other design features, the Review makes the following 
recommendations. 

3.26 The stacking of years, so that salaries received as loans across – in some 
cases – many years are taxed as if they were all paid in one year, is clearly 
very unusual. It means that, because of the Loan Charge, some taxpayers will 
pay tax at a higher rate than they ordinarily would. The Review recommends 
that affected taxpayers should be able to choose not to stack their 
outstanding loan balances into a single year. They should be able to choose 
whether to spread the outstanding loan balance over a period of three years. 

3.27 This will give greater flexibility to those subject to the Loan Charge and 
reduce the risk that they have to pay at a higher tax rate than would 
otherwise be the case. This will particularly benefit those who used schemes 
for a limited period, and those earning lower sums in the relevant tax years. 

3.28 In light of the cumulative impact of the interest rates – given the life 
changing amounts at stake and the length of time for which certain 
investigations were kept open with limited contact with taxpayers – the 
government should review its future policy on interest rates within the tax 
system and report the results to Parliament by 31st July 2020.
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Chapter 4 

Ability to look back 20 years 

4.1 The element of the Loan Charge’s design which has caused the greatest 
debate is its ability to look back over a 20 year period: the Loan Charge 
applies to loans that are outstanding on 5th April 2019, but which could 
have been taken out as far back as 1999. As already noted, this has also 
been referred to as ‘retroaction’ or ‘retrospection’. 

4.2 In assessing this element of the design, the Review has sought to balance 
fairness to the wider taxpaying population against the fair treatment of 
those who used loan schemes. The view put forward by HMRC that 
outstanding loan balances from schemes entered into as far as back as 1999 
should be treated homogenously both: 

• relies on an assumption of clarity around whether schemes work – it
assumes it was always clear that the use of loan schemes was tax
avoidance and would be treated as such. As is set out in Chapters 1 and
2, this was not consistently clear, with the courts not agreeing until the
mid to late 2010s with HMRC’s view of the taxable nature of schemes

• cuts across standard practices that aim to give taxpayers a degree of
certainty about their past financial affairs, as recognised through the usual
statutory limits within which HMRC can investigate a tax return

Whether tax was due on schemes used before December 2010 was highly 
disputed 

4.3 In evidence to the Review, the government justified introducing the Loan 
Charge by saying that the tax payable under the Loan Charge was always 
due under the existing laws at the time, and that HMRC had always made 
this clear. If one accepts the government’s view that the tax was always 
payable from the full range of years in-scope of the Loan Charge, then the 
Loan Charge is simply a mechanism which allows HMRC to collect 
outstanding taxes in an effective way. 

4.4 However, this position was strongly disputed. Certainly until December 
2010, many of those who have used and who have advised on loan schemes 
would not agree that the tax was payable on the loans. Their view was that 
the schemes (if properly implemented) achieved their aim of avoiding an 
income tax charge on the loan payment. HMRC did not establish their 
position in law until the 2011 legislation, and, for pre-2011 loans, the 
Rangers case in 2017. The 2011 legislation is consistent with this view as it 
did not tax existing loans, only new loans made to employees. 
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4.5 

4.6 

4.7 

4.8 

4.9 

As set out in earlier chapters, though HMRC did investigate and then litigate 
cases from 1999 onwards, there was no conclusive win for HMRC until many 
years later. HMRC was not successful in proving its stated position in the 
upper courts until 2015 when the Court of Session found in favour of HMRC 
in the Rangers case, which looked at payments made between 2001 and 
2009. The earlier tribunals (in 2012 and 2014) had found in Rangers’ 
favour, and other cases were also found in favour of the taxpayer at this 
time or were inconclusive. Given that HMRC had not been able to prove 
their view in court, it is reasonable for a scheme user to take the position 
that a loan scheme could work, at least until December 2010. They would 
still, of course, need to disclose the details to HMRC and be prepared for the 
scrutiny that could follow. 

Because the position of those schemes used before 2011 had not been 
made definitively clear by the Courts by the time the Loan Charge was 
announced, many of those who had used loan schemes believe that the 
Loan Charge denies access to justice by applying regardless of whether 
HMRC opened an investigation into their tax affairs, and regardless of 
whether their scheme usage falls within the legal principles decided in 
Rangers. The scheme user effectively no longer has the opportunity to 
present their case to a judge and potentially win the argument. This is a 
deliberate feature of the Loan Charge.  

Following the decision in Rangers, HMRC now has the ability to issue 
Follower Notices in connection with many loan schemes entered into before 
2010 (provided that HMRC protected the relevant tax years at the time or are 
now able to open an investigation), to seek to collect the tax due from 
employers in relation to those schemes. HMRC’s evidence to the Review has 
been that over 3,200 Follower Notices have been issued in relation to loan 
schemes, with the vast majority following the Rangers case. 

Given the lack of clarity from HMRC or support for their position from the 
courts before the 2011 legislation, the Review believes that using the 
standard approach for litigating, on a timely basis, is appropriate for pre-
December 2010 loans, rather than the additional powers in the Loan Charge. 
This ensures that HMRC can continue to pursue schemes where it has been 
proven that tax is payable, without overriding the usual taxpayer protections. 

The Review supports the use of Rangers, and other relevant judgments, to 
allow HMRC to pursue loan schemes entered into by both employers and 
individuals before 9th December 2010, should it wish to do so and where the 
legal principles established in the relevant caselaw apply. It should not, 
however, be able to apply the leverage of the Loan Charge in doing so. In 
keeping with the usual statutory position, HMRC will be able to recover tax 
from such cases when they opened an investigation and so protected a 
relevant year. Based on figures provided to the Review, this will be the case 
for approximately 60% of the tax years in question.  

The position was clearer from December 2010 according to legal, expert, 
and contemporaneous commentary 

4.10 As set out in Section A, there is a high level of consensus that 2010 marked 
a significant change in government rhetoric and action around loan 
schemes. While the position of loan schemes before 9th December 2010 is 



35 

disputed, the view of most tax advisers and professional bodies we heard 
from is that the 2011 legislation is effective in ensuring that income paid 
through loan schemes is subject to tax. 

4.11 The evidence given to the Review was consistently that once the new 
legislation was introduced, reputable advisers advised clients against using a 
loan scheme. In short, their view was that, following the 2011 legislation, 
schemes entered into on or after 9th December 2010 would clearly generate 
an income tax consequence. 

4.12 The Review found this evidence convincing, noting as covered in previous 
chapters that it was also reflected in expert commentary at the time. 

4.13 This view is also supported by a decline in usage of loan schemes after 2010-
11, as shown in data provided by HMRC to the Review and shown in Chart 
1.A earlier. Usage of loan schemes later increased again despite the new
legislation, but we take this initial decline in their use, alongside testimony
stating that a number of tax experts started to recommend against using
schemes, as indicating that a number of scheme users probably changed
their practices as a result of the legislation. This was reflected to a limited
degree in impact statements received by the Review, with some scheme
users noting that they had ceased using schemes following the 2011
legislation.

4.14 It is therefore the conclusion of the Review, as covered in Chapter 2, that the 
effect of the announcements and 2011 legislation was that it became legally 
clear that a tax charge would arise on income paid to employees through a 
third party from 9th December 2010. 

The Loan Charge and taxpayer protections 

4.15 In determining how far back the Loan Charge can fairly apply, the Review 
also noted that the time at which it became clear in law that the tax is due – 
over late 2010 and early 2011 – is also close to how far back HMRC would 
usually have been able to look in their investigations from the date of the 
announcement of the Loan Charge in March 2016. It is also more in line 
with the five year period that self-employed people are required to retain 
detailed financial records. 

4.16 There are time limits for investigations in the tax system to help ensure that 
taxpayers have a degree of certainty in their financial affairs. HMRC has the 
right to ask questions about any Self Assessment tax return, but specific 
limits apply. After a certain number of years have passed, the tax year is 
regarded as one which is no longer at risk of an investigation. 

4.17 These time limits are established in the Taxes Management Act 1970 and are 
an important feature of the tax system. They allow taxpayers to have 
certainty about the status of their tax affairs for earlier tax years. The time 
limits in the tax system can change, but such alterations would require 
primary legislation, be made overtly, and generally would be prospective 
only. 

4.18 One of the submissions sent to the Review noted that “these statutory 
safeguards are part of the delicate balancing act laid down by Parliament to 
ensure that the Exchequer’s right to revenue (i.e. the amount due under the 
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law) is balanced by a taxpayer’s right to finality and they should not be cast 
aside lightly”. The Review agrees with this view. The taxpayer should, 
however, also meet their side of the implicit bargain and ensure that 
reasonable disclosure is made of their tax affairs to enable HMRC to open an 
investigation where justified for them to do so.  

Box 4.A: HMRC’s investigative time limits and Unprotected Years 

HMRC has the power to enquire into any Self Assessment return within 12 
months of the date on which it is submitted.  

When that time has passed, they can issue a Discovery Assessment within 
strict time limits, the length of which is linked to someone’s behaviour when 
completing their return. 

HMRC has: 

• 4 years, from the end of the tax year in question, to issue a discovery
assessment under a wide range of circumstances

• 6 years, if a taxpayer was careless

• 12 years, if the issue arises from offshore non-compliance

• 20 years, if the action was deliberate (generally understood as
fraudulent)

If HMRC open an Enquiry or issue a Discovery Assessment (referred to 
collectively by the Review as an investigation), then the tax year is described as 
protected.  

If HMRC do not open an investigation within the time limits, then it is 
described as an Unprotected Year.  

4.19 With regard to existing taxpayer protections, no distinction was drawn – in 
both the Loan Charge and 2017 settlement terms – between Protected and 
Unprotected Years. 

4.20 The Review requested evidence from HMRC about the volume of 
Unprotected Years for schemes used both before and after December 2010. 
Absent the Loan Charge, HMRC would be unable to recover tax from these 
years (even through applying relevant judicial rulings such as Rangers).  

4.21 Based upon a statistically significant sample of scheme usage which has 
already been settled with HMRC, approximately 40% of years that would 
otherwise be within scope of the Loan Charge prior to the start of the 2011-
12 tax year are unprotected.  

4.22 This figure is broadly consistent for both individuals – where HMRC consider 
that 40% of pre-2011 scheme usage took place in an Unprotected Year, and 
employers – where HMRC consider that 30-45% of pre-2011 scheme usage 
took place in an Unprotected Year. This reflects the fact that, for a very 
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significant minority of loans entered into before 9th December 2010, no 
investigations (either enquiries or assessments) were opened by HMRC into 
the tax affairs of the scheme users involved, and so the users were never put 
‘on notice’ of HMRC’s interest in their tax affairs. Where HMRC did open 
investigations within the statutory time periods, and where the legal position 
permits, HMRC are able to apply relevant judicial rulings (such as Rangers) in 
order to recover the tax that is due.  

4.23 For loans entered into from the 2011-12 tax year onwards – based again 
upon a statistically significant sample of scheme usage already settled with 
HMRC - 10-15% of years are unprotected for individuals, and 10-25% for 
employers. The evidence from HMRC was that this volume of Unprotected 
Years arose primarily from a lack of disclosure of loan schemes. Disclosures 
both of loan schemes under DOTAS – and from scheme users – fell 
particularly sharply from 2014 onwards after the introduction of APNs, 
which enabled HMRC to more quickly recover tax payable on schemes. 
Disclosure levels had, however, declined after the 2011 legislation as a result 
of the tax consequences clearly arising on loan schemes. 

4.24 At the request of the Review, HMRC conducted a review of a sample of 
Unprotected Years for post-December 2010 scheme usage which has already 
been settled. This found that – even under a generous definition of which 
schemes had been disclosed to HMRC1 – under 4% of Unprotected Years 
occurred when disclosure had been made. The Review engaged the 
Government Internal Audit Agency (GIAA) to independently consider the 
work conducted by HMRC. They concluded that, given the circumstances 
under which HMRC undertook their analysis, the approach and methodology 
applied was not unreasonable and broadly supported the conclusions 
reached by HMRC from the data which was available to them. However, 
GIAA advised that – given the data was taken only from settled cases – they 
were unable to confirm whether the level of non-disclosure was consistent 
across the total affected population, including taxpayers who would 
ultimately pay the Loan Charge. GIAA nevertheless considered that the data 
offered a good proxy and found no evidence to indicate that non-disclosure 
levels are different amongst the wider population.  

4.25 Where reasonable disclosure has been made, the Review agrees that 
Unprotected Years should be outside the scope of the Loan Charge. 
However, any other Unprotected Years should remain in scope. Removing all 
Unprotected Years from the scope of the Loan Charge would, in effect, 
ensure that scheme users who disclosed their schemes to HMRC paid higher 
tax bills than scheme users who did not disclose. This would set an 
unacceptable precedent within the tax system, and risk incentivising future 
non-disclosure to HMRC. On balance, the Review considers that the harm 
that would be caused by this outweighs the consideration that should be 
given to preserving the usual protections afforded to taxpayers. 

4.26 There are, however, a limited number of cases in which a scheme user made 
reasonable disclosure of their usage of a scheme to HMRC but no 
investigation was opened by HMRC. In these cases it is right for the usual 
statutory position to prevail, and for HMRC to be unable to open an 

1 Meaning that reference had been made on a tax return to income being received via a loan, even if a DOTAS scheme reference 

number had not been included 



38 

investigation if they are now outside the usual time limits for doing so. From 
March 2016 onwards – when the Loan Charge was announced – HMRC 
made a reasonable assumption that they need not continue protecting years 
in which they identified usage of loan schemes. Unprotected Years from the 
start of the 2016-17 tax year onwards should therefore continue to 
automatically be within the scope of the Loan Charge. 

4.27 The Review is therefore recommending that scheme users who entered into 
loans between 9th December 2010 and the start of the 2016-17 tax year, 
and who: (i) can evidence reasonable disclosure of their usage of a loan 
scheme to HMRC via a tax return; and (ii) that HMRC did not protect the 
relevant tax year, should have that Unprotected Year taken out of scope of 
the Loan Charge. Outside of these circumstances, Unprotected Years should 
remain in scope of the Loan Charge.  

4.28 For these purposes, a “reasonable disclosure” should be considered as not 
requiring the submission of a Scheme Reference Number (where a scheme 
was registered under DOTAS), but build upon HMRC’s ordinary compliance 
approach in considering the extent to which a Self Assessment Return is 
sufficiently clear about the usage of a loan scheme.  

People still received misleading professional advice after 2010 

4.29 In making its recommendations, the Review is conscious that taxpayers may 
have still entered into a scheme on or after 9th December 2010, and not 
understood that tax would be considered due. We received a large volume 
of evidence that individuals did not understand at the time that the schemes 
would be considered tax avoidance and would have not used them if they 
did. Many people affected by the Loan Charge clearly feel a real stigma 
through being associated with tax avoidance, which is exacerbated through 
not having understood the nature of loan schemes.  

4.30 Many taxpayers in this category entered into loan schemes because a 
professional adviser presented them with the arrangement and suggested it 
was suitable for them to use. This came through strongly from those the 
Review met and in the impact statements we read. The Review has a great 
deal of sympathy with people who relied upon professional advisers in 
determining how to structure their financial affairs, and notes that the 
increasingly mass-market nature of loan schemes has created a large pool of 
potential customers for unscrupulous advisers. 

4.31 The Review also heard that people may have been induced into using 
schemes, or had schemes recommended by reliable third parties. Examples 
of such behaviour included individuals being made redundant and told that 
they needed to use a specific umbrella company and a specific loan scheme 
if they wanted to be re-engaged. A more common example involved 
individuals being presented with a list of umbrella companies which could 
act as employers, one or more of which also involved the use of a loan 
scheme. Such lists did not make clear which umbrella companies were 
associated with loan schemes, meaning that scheme participants may not 
have understood the nature of the arrangements. 

4.32 Based on evidence received, the Review is not able to reach a judgement as 
to how frequent these practices were, or what proportion of the population 
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directly affected by the Loan Charge fall into these categories. Given the 
passage of time since taxpayers entered into schemes, it is not in any event 
possible to make any such assessment on a case-by-case basis. 

4.33 It is a fundamental principle of the tax system that people are responsible for 
their own tax affairs, even if they have been sold an arrangement which was 
inappropriate. Notwithstanding the sympathy that the Review feels for 
people who did not understand the nature of the loan schemes they were 
being sold, it is important that this principle remains in place. However, 
many of the recommendations in this report should help these individuals, 
particularly those who are now on lower incomes. 

Recommendations 

4.34 The Loan Charge should not apply to loans made before 9th December 2010 
given the broad consensus that Finance Act 2011 both made the 
government’s position clear and prevented future loan schemes from 
achieving their aim. It is also approximately how far back HMRC would have 
been entitled to look under the normal operation of the tax system at the 
point that the Loan Charge was introduced.  

4.35 This does not, however, mean that all loans prior to that date are definitively 
not taxable. In certain cases where a loan scheme has been used the tax year 
will be a Protected Year, meaning that HMRC is able to continue with its 
compliance and litigation activity without the Loan Charge overriding the 
existing rules. For such years, HMRC may be able to pursue the tax owed.  

4.36 The inclusion of both Protected and Unprotected Years in the scope of the 
Loan Charge effectively overrides the usual statutory protections for 
taxpayers. Nevertheless, the decline in disclosure of scheme usage post-
2011, and the need to ensure non-disclosure is not incentivised, justifies the 
inclusion of Unprotected Years within the scope of the Loan Charge, except 
where reasonable disclosure of scheme usage was made to HMRC. Any 
Unprotected Years arising from loan schemes entered into during the 2016-
17, 2017-18 and 2018-19 tax years should all be included in the scope of 
the Loan Charge. 

4.37 HMRC should refund relevant elements of settlements made since 2016 
consisting of Voluntary Restitution paid in relation to Unprotected Years 
when the relevant loans were entered into: 

• prior to 9th December 2010; or

• between 9th December 2010 and the start of the 2016-17 tax year, where
the scheme user made reasonable disclosure of their scheme usage in
their tax return

4.38 When repaying Voluntary Restitution, HMRC should ensure that this does 
not lead to any unintended tax advantages for those using loan schemes, 
including arising from any interactions with Corporation Tax or the 
withdrawal of transitional relief on investment returns announced at Budget 
2016. 

4.39 Given the principled nature of these recommendations, they apply to both 
individuals and employers within scope of the Loan Charge. This will align 
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with the legislation establishing the Loan Charge in Finance Act (No. 2) 
2017, which does not draw a distinction between the two.  
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Section C: Personal impact of the 
Loan Charge 

In addition to the principles of how the Loan Charge should operate, the Review has been very 
conscious of the impact of the policy both on those directly affected by it and on their families. 

This impact has, in certain cases, been exacerbated by a disjointed response by HMRC including in 
relation to both clarity and timeliness of communication. 

This section of the report therefore sets out the individual impacts of the Loan Charge, beyond the 
elements of its design covered in earlier chapters. The previous recommendations should 
significantly alleviate pressure on individuals. However, given the particular impact of the Loan 
Charge, where there are still people who will struggle to pay there is a strong case for doing more 
to help the most vulnerable. The recommendations on payment are therefore deliberately 
designed to target this group as much as possible. 

Key conclusions and recommendations 

• whilst HMRC’s powers have increased significantly, particularly with the Loan Charge, its
performance and accountability has not increased at the necessary rate when compared to that
accumulation of those powers

• anyone subject to the Loan Charge should only have to pay up to half their disposable income
each year and a reasonable proportion of their liquid assets. No one should have to sell their
primary residence or use their existing pension pot to pay the Loan Charge

• the government should set a maximum repayment period of 10 years for those with income of
less than £30,000 a year, writing off whatever is still owed at the end of 10 years of paying an
instalment arrangement. This will ensure that taxpayers are able to draw a line under their use of
a loan scheme and move on
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Chapter 5 

What people told us about the 
impact of the Loan Charge 
5.1 This chapter summarises who is affected by the Loan Charge, and what they 

told us about that impact, before the report goes on to look at the issues of 
affordability, implementation, and those who promoted or sold the schemes 
in detail. 

Who is affected by the Loan Charge and how are they impacted 

5.2 The number of people affected by the Loan Charge is contested, but HMRC 
estimate that 50,000 individuals are directly impacted by it. There are an 
additional 10,000 employers affected. 

Box 5.A: Distinguishing between individuals and employers 

The evidence from HMRC is that at least 78% of the 10,000 employers 
affected by the Loan Charge are close companies i.e. ones usually controlled 
by a small number of people. These employers typically entered schemes on 
professional advice from financial advisers or scheme promoters. 

3,200 settlements have been entered into by employers, meaning the 
remaining 6,800 identified cases have not settled.  

Cases where the employer cannot pay their liabilities from the Loan Charge 
(including as a result of having been dissolved) will result in the liability arising 
on the owner/managers of the employer and – in certain circumstances – 
directly on the employees. The nature of the Loan Charge liability means that 
it can arise on owner/managers of dissolved companies in a way that goes 
beyond other elements of the tax system which permit transfers of liabilities in 
more limited circumstances.   

As the Loan Charge primarily constitutes an income tax charge, the net effect 
of a tax liability falling on an employer is therefore largely for it to be passed 
through to individuals, with the employer (where it exists) being used as a 
conduit for settling via PAYE.  

As a result, the Review considers that the distinction between employers and 
individuals is not a helpful one, and the recommendations in this report cover 
both except where specified. This is consistent with the legislation establishing 
the Loan Charge, which does not distinguish between employers and 
individuals. 
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5.3 

5.4 

5.5 

5.6 

5.7 

The Loan Charge does not generally fall on large employers. Most large 
employers exited these schemes and settled before 2016, lending credence 
to the argument that those who could afford expert advice following the 
2011 legislation were convinced of the fact that these schemes no longer 
worked. There is also no simple stereotype of the type of person affected by 
the Loan Charge, and they are not the ‘usual suspects’ that people think of 
as avoiding tax. 

Over 700 impact statements were given to the Review, mostly through the 
LCAG and the Loan Charge APPG. We are grateful for the candour of all 
those who submitted an account of their experiences. 

They were considerable in number, but we make no judgement about how 
representative they were of the entire population of those affected. In 
coming to our conclusions, we have compared what we heard from impact 
statements to the other evidence we received, including copies of 
documents and expert testimony. Further detail of our approach to analysing 
the evidence can be found in the Annexes. 

The majority of the impact statements said that the author, or a family 
member, had experienced a decline in their mental health as a result of their 
experiences with the Loan Charge. Many also referenced the strain on 
relationships and impact on other family members. We hope that those 
dealing with mental health issues are able to access the many sources of 
support available. 

A lower, but still considerable, number referenced suicidal thoughts. The 
LCAG and the Loan Charge APPG have, at the time of writing, said that 
seven people affected by the Loan Charge have taken their own lives. HMRC 
have stated that where they are aware of having recent contact with 
someone who has taken their own life, the case is referred to the 
Independent Office for Police Conduct. The Review understands that there 
can be many causes for someone taking their own life and does not wish to 
overlook the potential complexity. Any instance of someone taking their own 
life is clearly devasting for family and friends, and we thank those brave 
individuals who told us about the personal impact that deaths of family 
members had on them. We are also grateful to those who submitted their 
accounts through the Loan Charge APPG and respect their desire for 
anonymity. Our condolences go to all those who have lost someone in this 
way.
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Chapter 6 

The personal impact of 
implementation 
6.1 One of the common themes across many of the impact statements 

submitted to the Review was that the negative experiences of those 
submitting came not just from the need to pay significant sums of money, 
but also from the experience of how cases were handled by HMRC. 

HMRC’s performance 

6.2 

6.3 

In this chapter, the Review sets out those experiences. Our view has been 
guided by the principle that the government must ensure that HMRC’s 
increased powers are matched by greater accountability and improved 
performance, in recognition of the impact that they can have on members of 
the public. 

It should be acknowledged that it is, understandably, more likely for people 
to contact the Review when they have had negative experiences. Those with 
positive or neutral experiences would have less incentive to contact the 
Review. However, there is enough evidence to illustrate that the way in 
which HMRC dealt with some individuals fell short of the standards that the 
taxpayer might reasonably expect.  

Unclear settlement calculations 

6.4 The Review heard of difficulties in knowing or understanding the amount 
HMRC considered due. We received repeated accounts of HMRC providing 
figures that were inaccurate, either by being internally inconsistent or 
because they were very significantly higher than the result of similar 
calculations conducted by the individual or their accountants – in some cases 
by tens of thousands of pounds.  

6.5 The fact that the Loan Charge could look back 20 years also made it less 
likely that scheme users would have kept financial paperwork, therefore 
making it harder for them to challenge those calculations. In certain cases, 
this contributed to taxpayers providing HMRC with additional relevant 
information as cases developed – leading to further calculations of sums 
owed through settlement, and consequential delays in settlement being 
agreed. 

6.6 In addition, the amount of leverage that HMRC had to make people settle – 
given that the alternative to settling would be paying the Loan Charge - 
makes these reports particularly troubling as it could make it more likely that 
people will settle for amounts that exceed what they truly owe. 
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Delays in responding 

6.7 The impact statements referenced the difficulty and delays in finding out 
whether a settlement offer had been agreed with HMRC. Many impact 
statements related experiences of suggesting a settlement to HMRC before 
waiting some months for a reply. They would then be asked to respond to 
HMRC very quickly. Evidence received by the Review was that some taxpayers 
experienced this on a repeated basis, prolonging the personal impact of 
going through settlement.  

6.8 In certain cases – particularly where HMRC took many months to respond to 
offers of settlement or to communicate with people affected – the Review 
considered that HMRC’s performance was unacceptable, and fell far below 
the standards that taxpayers can reasonably expect. 

Lack of a coordinated response 

6.9 The evidence submitted to us also described the impact of a lack of a 
coordinated response between different parts of HMRC, such as those 
dealing with APNs and separately with the Loan Charge.  

Examples included timelines provided to the Review where the person had         
calls and visits from HMRC asking them to pay an APN, when the individual had 
already proposed a settlement to HMRC, and asked HMRC to work through their 
appointed tax adviser. Those parts of HMRC asking for payments from the person 
seemed unaware of the arrangements or the settlement offer. Similar themes 
recurred throughout much evidence submitted to the Review, reflecting a     
disconnect between different parts of HMRC. 

The Review received repeated evidence of HMRC opening an investigation, 
but not subsequently updating the taxpayer into whose affairs an 
investigation had been opened. HMRC consider cases where an 
investigation has been opened to be protected, unless an individual 
taxpayer successfully applies for them to be closed. When combined with 
HMRC’s early strategy of focusing on one lead case, gaining a clear legal 
position, and then collecting tax from other users of the same scheme, the 
Review found that scheme users could easily have received a single generic 
letter saying that an investigation had been opened into their affairs, and 
then no direct contact for many years afterwards. 

6.11 Not unreasonably, the taxpayer would at some point expect that the case 
was closed, when it was in fact not. As a matter of law, HMRC would have 
protected the year in question, enabling them to return to their investigation 
at a later date. But the experience for the taxpayer was frequently one of 
surprise that their affairs were still under investigation, and that HMRC had 
not been in contact with them in the intervening period. 

6.12 HMRC’s strategy until around 2014 relied on communicating with promoters 
or advisers. This may have worked with larger employers, but arguably 
HMRC should not have assumed promoters and employers established to 
facilitate a loan scheme would provide updates to individual scheme users. 
HMRC’s historic approach also left it open for the promoter to control what 
individual scheme users thought was happening with HMRC’s investigation. 

6.10

Poor communication 
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6.13 HMRC’s approach since 2014 has evolved significantly. The Review received 
evidence from HMRC of a more active approach, based on greater access to 
Real Time Information. This approach, which the Review welcomes, better 
enables HMRC to communicate directly with individuals at an early stage 
about their potential involvement in tax avoidance. 

6.14 We also received accounts of individuals finding letters or visits from HMRC      

Conclusions 

6.15    The result of these experiences is that trust has broken down between 
HMRC and a large number of those we heard from. The Review heard about 
how charities and HMRC already address similar issues, including in evidence 
from TaxAid and the Low Incomes Tax Reform Group. The Review was 
particularly grateful for the expert input provided by charities of this type, 
and noted the significant role that they have in providing advice to 
vulnerable taxpayers in a dispute with HMRC. The expansion of this sort of 
advice, including through additional funding being provided, would allow 
taxpayers affected by the Loan Charge to better assess the full range of 
options available to them, including the suitability of an individual voluntary 
arrangement (IVA) or other forms of debt restructuring. 

6.16 Taken together, the Review concludes from this testimony that whilst 
HMRC’s powers have increased significantly from 2000, including with the 
Loan Charge, HMRC’s performance and accountability have not increased at 
the necessary rate when compared to that accumulation of those powers. 

HMRC’s accountability to taxpayers 

6.17    As was noted by the EAC last year, a number of organisations -
including Parliament, HMT, the courts, the National Audit Office, and the 
Adjudicator’s Office – all have oversight of elements of HMRC’s work. None, 
however, have general oversight of HMRC’s treatment of taxpayers. It is 
concerning that the themes highlighted above have also been identified 
elsewhere, including in the Adjudicators’ Office most recent annual report.1 

6.18 Themes identified by the EAC include the risk of HMRC staff having been 
pressured to “take a more aggressive approach to tax collection”, and 
certain HMRC staff displaying aggressive and unreasonable behaviour 
towards taxpayers. Similar issues were raised by people giving evidence to 
the Review. Our attention was also drawn to the risks of HMRC and 
taxpayers becoming entrenched in a dispute over the level of tax that is due, 
as a result of a lack of confidence in how tax is being calculated, and delays 
in the settlement process. Similar findings have been reported by the 
Adjudicator’s Office, including that “delays, along with a perceived lack of 
empathy by HMRC had fuelled customers to complain and to continue to 
escalate their complaint.” 

6.19    The nature of HMRC’s engagement has contributed both to Parliamentary 
concern, and the level of frustration experienced by many people. HMRC’s 
service levels need to continue improving, and there are lessons to be 

1 The Adjudicator’s Office provides an independent review of complaints about HMRC. The Adjudicator’s Office (2019) Annual 

Report 2019 is available online. 

to be unnecessarily threatening, intimidating or embarrassing.

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/820605/Annual_Report_2019.pdf
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learned from other reports that have identified the need for HMRC to better 
communicate with the public, and to respond flexibly to the circumstances 
of individual taxpayers. 

6.20    HMRC’s evidence to the Review has highlighted the support that the 
department provides, including through its Additional Customer Support 
programme, the enhanced payment arrangements made available in 
connection with the Loan Charge, and through training frontline staff to 
identify taxpayers in need of extra help. 

6.21    There is a clear disconnect between HMRC’s view of this support, and how it 
has been experienced by some of those affected by the Loan Charge. 
However, if HMRC’s approach of communicating more directly with the 
public is to be successful, they must continue building trust through 
interactions with taxpayers. The UK benefits from high levels of voluntary 
compliance with the tax system, which is essential to facilitating tax 
collection. This speaks to the need for HMRC to think more widely and 
deeply about how it communicates, and indeed to start to consider itself 
more fundamentally as a communications department. 

6.22    Delivering this change in approach will require sustained focus. The 
recommendation from the EAC that the recently established Customer 
Experience Committee brings together input from the major tax bodies, 
Adjudicator’s Office, and representatives of taxpayer groups to better 
challenge HMRC would go some way towards ensuring continued emphasis 
on this issue. 

6.23 Evidence received from representative bodies, including the Institute of 
Chartered Accountants in England and Wales (ICAEW) and Chartered 
Institute of Taxation (CIOT), highlighted that many of the concerns about the 
Loan Charge – particularly around its ability to look back 20 years and 
consequential impact on individuals – were raised by representative bodies 
soon after Budget 2016.2 Had the views of such groups been better 
considered in implementing the policy, it is likely that at least some of the 
concerns raised by taxpayers would have been addressed. 

Recommendations 

6.24 HMRC has a duty to collect revenue. It must be able to reach  
settlements with those who it considers to owe tax, in order to be fair to 
the wider taxpaying population. This includes securing the best return to 
the Exchequer, which should mean collecting the right amount of tax due 
rather than seeking to secure the maximum that might be collectable. 

6.25 However, taxpayers subject to the Loan Charge also have reasonable 
expectations about how they should be treated. These should reflect the 
enhanced responsibilities that HMRC has as a result of their increased 
powers. 

2 ICAEW representation 150/16 described the proposals as “aggressively retroactive against taxpayers who have not done anything 

that would under current rules leave themselves open to a 20 year assessing window which currently requires HMRC to 

demonstrate that there has been a deliberate accuracy in a return”.  

CIOT’s response to HMRC’s technical consultation of October 2016 described the proposals as “effectively impos[ing] a retrospective 

tax charge on events that happened in the past”. 

https://www.icaew.com/-/media/corporate/archive/files/technical/icaew-representations/2016/icaew-rep-150-16-tackling-disguised-remuneration.ashx
https://www.tax.org.uk/system/files_force/file_uploads/161006%20Tackling%20Disguised%20Remuneration%20-%20CIOT%20comments.pdf?download=1
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6.26 Examples of reasonable expectations which the Review does not consider to 
have been met for taxpayers affected by the Loan Charge include: 

• yearly updates on the status of enquiries as it is reasonable to expect an
issue to have been closed after not hearing an update for a year

• openness so that an individual understands why they may owe tax, how
much HMRC considers to be owed, and how that figure was calculated

• join up between different parts of HMRC in their messaging and
understanding of the details of a case, so that the communications are
accurate and do not change over time due to oversights such as a failure
to include amounts owed under different taxes

• an appropriate tone and approach in interactions with loan users,
particularly calls and visits, so that HMRC can collect tax but is not
unnecessarily insensitive in the way that it does so

6.27    To ensure that these reasonable expectations are met, HMRC should report 
to Parliament on its implementation of the Loan Charge, drawing on the 
recently established Customer Experience Committee, feedback from 
representative bodies, charities aimed at providing tax advice to low-income 
individuals and other professionals. This report should also address common 
themes arising from other recent reports, including from the EAC and the 
Adjudicator. HMRC should do so as soon as possible and before the end of 
2020, at the latest. 

6.28 HMRC’s Charter should also be reviewed to set higher expectations of 
performance during interactions with members of the public, and to ensure 
that staff are trained to meet these expectations. 

6.29    HMRC should update taxpayers at least annually about the status of open 
tax enquiries (except where doing so would risk alerting a taxpayer to a 
criminal investigation) and highlight that they have the option to request 
that these be closed. Where this does not take place, the non-
communication should be taken into account by the FTT if a taxpayer applies 
to have an open enquiry closed. 

6.30    HMRC should fund an external body to provide independent advice to lower 
income taxpayers who are discussing payment arrangements and debt 
collection with HMRC. This will help to maintain trust in future, ensure that 
HMRC set out their position clearly, and support scheme users to better 
understand the range of factors that are taken into account when making 
decisions. 
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Chapter 7 

Affordability for individuals with a 
lower ability to pay 
7.1 

7.2 

7.3 

7.4 

The Review considers it important that those who have a lower ability to pay 
are not disproportionately affected by the abnormal design of the Loan 
Charge. 

A lot of the personal testimony that the Review received spoke of the 
difficulty of paying the amounts expected under the Loan Charge or a 
settlement under the 2017 terms, reinforcing the importance of considering 
this issue. We heard from people whose income had changed since they 
used the schemes, such as those who had retired, and from people whose 
careers would suffer if they were declared bankrupt, including those working 
in financial services. People in these categories do not make up the full 
population of those affected by the Loan Charge, but are nevertheless a 
significant proportion of those affected. 

The government has been clear that it does not want to force people into 
bankruptcy or into selling their main home as a result of the Loan Charge. It 
is not, however, clear to the Review whether or how this intention can be 
delivered in practice. The sums of money at stake make it likely that some of 
those facing the Loan Charge will enter into bankruptcy or sell their home. 
While HMRC has already made concessions aimed at supporting people to 
pay, we found that the mitigations already provided by HMRC, whilst 
welcome and significant, need to go further. 

Our recommendations, deliberately aimed at those on lower incomes, 
should help to achieve those aimsbeyond the impacts that other 
recommendations – particularly relating to the extent of the look-back 
period within the Loan Charge and income stacking – will have. 

Everyone should pay their fair share of tax, but the payment arrangements 
also need to be affordable 

7.5 The Review’s previous recommendations are aimed at correcting the 
principled issues with the design of the Loan Charge, bringing it closer in line 
with the wider tax system. We have found that there is a case for the Loan 
Charge to be in place for loans entered into from 9th December 2010, and so 
taxpayers who entered into schemes from that date will need to pay the 
Loan Charge. HMRC’s evidence, set out more fully below, is that 
approximately 40% of people who exclusively used schemes from the 2011-
12 tax year onwards and have not yet settled their tax affairs had a 2017-18 
income of less than £30,000.1  

1 This chapter primarily refers to individuals who entered into schemes from 2011-12 onwards, rather than from 9th December 

2010 onwards. This reflects the data provided by HMRC, which is typically divided by the year in which loan schemes were entered 

into. 
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7.6 In determining how this population should pay the Loan Charge, the Review 
is clear that everyone should pay their fair share of tax in order to fund 
public services. HMRC are therefore right to try to ensure that no one 
benefits from tax avoidance. 

7.7 In practice, however, it is only possible for people to pay what they can 
afford. HMRC have already been clear that those settling instead of paying 
the Loan Charge should not be required to sell their primary residence in 
order to settle their tax liability. The Review considers that people with 
income of less than £30,000 who will be required to pay the Loan Charge 
should be able to do so over a time period that will, regardless of the 
amount owed, be able to give them a clear end date beyond which they will 
not need to continue paying the outstanding sum. We are recommending 
that this be calculated on the basis of reported income to HMRC in 2017-18, 
so as to ensure that no incentives are created for under reporting of income. 

The abnormal design of the Loan Charge can create unaffordable cases 

7.8 The Review found that the current unusual design of the Loan Charge, 
particularly the length of time that it looks back, can create some cases 
where the amount owed can be exceptionally large and someone’s financial 
situation is more likely to have changed (though our recommendations to 
reduce the look back period would improve this situation). 

7.9 For example, the Loan Charge’s current ability to look back over a number of 
years, and the inclusion of Unprotected Years, can create situations where 
someone who now has a lower income owes a very large amount. A low 
paid agency worker, for example, could have used a scheme for a decade, 
accumulating a large amount of tax that they now owe. Such experiences 
would not be typical; the evidence provided by HMRC was that of individuals 
who used a scheme from the 2011-12 tax year onwards, 70% did so for two 
or fewer years and only 16% used a scheme for four or more years. The 
length of the look-back period, however, creates potential for many years’ 
usage of schemes to be taxed in a single year. The point was also frequently 
made that scheme users’ circumstances are more likely to have changed 
during the 20 year look back period, such as through reduced earning 
potential or retirement. For example, 43% of respondents to the Loan 
Charge APPG survey, which received over 1,700 responses, were aged over 
50, and may be more likely to have passed the potential age at which their 
income will have peaked.2  

7.10 Alternatively, of course, a highly paid company director could have used a 
scheme to increase their earnings in a single year, and therefore owe 
relatively little whilst still earning a large amount. 

7.11 In short, there is not an absolute, one-to-one link between how much 
someone owes and their current ability to pay it. The result is that in some 
cases, but likely not the majority, people can owe considerably more than 
they can afford to pay, compared to their disposable income. 

2 ‘Loan Charge Inquiry: Survey Results’, All-Party Parliamentary Loan Charge Group, 2019 

http://www.loanchargeappg.co.uk/wp-content/uploads/2019/04/Loan-Charge-APPG-Loan-Charge-Inquiry-Survey-Report-March-2019.pdf
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Those affected by the Loan Charge are not the ‘usual suspects’, but as a 
group are better off than the general population 

7.12 Those people facing the Loan Charge are not who the public might perceive 
as the ‘usual suspects’, meaning large international corporates or very rich 
individuals receiving sophisticated tax advice. Large corporates settled when 
they saw that the schemes were unmistakably not viable after the 2011 
legislation and are therefore not subject to the Loan Charge. 

7.13 The residual group, many of whom have not entered into settlements with 
HMRC, are generally on mid-range or lower incomes, coming from industries 
like IT, construction, and financial or business services. 

7.14 According to HMRC, approximately 40% of relevant scheme users had 
income in 2017-18 below £30,000, which is slightly above the median 
national salary for a full-time employee. This is set out in Chart 7.A. 

Chart 7.A: Approx. 40% of scheme users who exclusively used schemes from 
2011-12 onwards reported income of less than £30,000 in 2017-18 

Source: HMRC PAYE, Self Assessment, and operational data for 'individuals who used loan 

schemes'
a
 

a Chart 7.A shows reported incomes in 2017-18 for individuals who exclusively used schemes from 2011-12 onwards, 

excluding those who used schemes in 2017-18 as the reported incomes for such scheme users will be artificially 

reduced. Certain individuals used schemes both before and after 2011-12, and are not reflected in this data. 

7.15 Chart 7.B demonstrates that relevant scheme users who have settled with 
HMRC typically have higher incomes than those who have not. 42% of 
scheme users who have not settled had reported income of under £30,000 
in 2017-18, compared to 22% of those who have settled. 

7.16 A similar pattern exists for the population of individuals who entered into 
loan schemes in the period from 1998-99 to 2011-12. Although the Review 
is recommending that taxpayers who entered exclusively into loan schemes 
prior to 9th December 2010 are removed from the scope of the Loan Charge, 
these trends provide a degree of support for the perspective that those who 
can readily afford to settle rather than pay the Loan Charge are likely to have 
chosen to do so. Doing so will also have settled the underlying tax liability, 
whereas paying the Loan Charge will mean that the underlying liability will 
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Chart 7.B: 42% of scheme users who have not settled and exclusively used 
schemes from 2011-12 onwards reported income of under £30,000 in 2017-18, 
compared to 22% of those who have settled 

Source: HMRC PAYE, Self Assessment, and operational data for individuals who used loan 

schemes
a
 

a Chart 7.B shows reported incomes in 2017-18 for individuals who exclusively used schemes from 2011-12 onwards, 

excluding those who used schemes in 2017-18 as the reported incomes for such scheme users will be artificially 

reduced. Certain individuals used schemes both before and after 2011-12, and are not reflected in this data. 

The Loan Charge can be affordable, more so for those who have higher 
incomes 

7.17 The Review found evidence to suggest that settlements under the 2017 
terms, and the Loan Charge are likely to be affordable for many of those 
affected. 

7.18 For example, just over two thirds of those who have settled owed a sum that 
was less than or equal to their 2017-18 income, according to HMRC data.3 
Approximately one third of respondents to the Loan Charge APPG survey 
reported that the total amount they owed was a sum lower than, or equal 
to, their current income. These are imperfect measures of affordability but 
demonstrate the broad picture for those affected. 

7.19 Chart 7.C, based upon data provided by HMRC, shows that on average those 
with higher incomes owed less than their 2017-18 income, making it more 
affordable for them than for those with lower incomes. As is set out in the 
chart, people with incomes of lower than £50,000 in 2017-18 typically had 
a liability greater than their 2017-18 income.  

7.20 This analysis is based on anonymised data supplied to the review by HMRC 
for those who have settled under the 2017 terms. As previously discussed, 

3 Anonymised data for 4,084 people was supplied by HMRC to the Review 
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those who have already settled tend to have higher incomes than those who 
have not settled. The relationship between income and amount owed may 
also differ, but the data was not available to establish whether this is the 
case. The data also includes those who used schemes before 2011, but the 
Review anticipates that it is generally indicative of how affordable the Loan 
Charge is for those with different income levels.   

Chart 7.C: annual incomes (shown as bars) start to exceed the total amounts 
owed (shown as a line) as people earn more 

Source: Data provided to the review by HMRC on 4,084 scheme users that have settled and 

their income is known to HMRC
a
 

a Unlike Charts 7.A and 7.B, Chart 7.C refers to the incomes of scheme users who entered into loan schemes both pre 

and post the 2011-12 tax year. 

7.21 In addition to income, someone’s ability to pay is also determined by the 
assets that they have at their disposal. Data was requested on the assets 
those facing the Loan Charge have, but HMRC do not collect this data. We 
heard case studies ranging from people with no savings or housing equity 
and personal debts, to others with substantial property and financial wealth, 
but are unable to draw any broad conclusions. 

Changes announced on payment arrangements are helpful, but more are 
needed 

7.22 The government has already made a number of concessions in the payment 
arrangements, particularly for those due to pay under the 2017 settlement 
terms. 

7.23 The Review was specifically asked to consider in its Terms of Reference 
whether those “changes announced by the government in advance of, and 
since, the Loan Charge came into effect address any legitimate concerns that 
have been raised about the impact on individuals, including affordability for 
those affected”. 

7.24 The Review has considered the following changes in particular. The 
introduction of automatic payment arrangements for those who settle: 
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• the government has introduced automatic payment arrangements for
those who settle, with individuals with income of under £30,000 per
year in 2017-18 having up to seven years to pay their settlement
without needing to provide HMRC with further details of their asset
ownership, and individuals with income of under £50,000 per year in
2017-18 having up to five years to pay

• the Review welcomes the introduction of the automatic payment
arrangements, but notes that they have only been extended for
individuals who settle

• While welcome, further payment arrangements will therefore be
needed for each of individuals, employers, and individuals to whom
employers’ liabilities are transferred once the Loan Charge takes effect
in January 2020

7.25 The Loan Charge not applying to a tax year where an enquiry was closed on 
the basis of fully disclosed information: 

• the government announced in July 2019 that HMRC will not apply the
Loan Charge to a tax year where an investigation was closed on the
basis of fully disclosed information

• HMRC will be able to assess the number of cases in which this measure
will apply following the Self Assessment deadline on 31st January 2020,
as the relevant information to make decisions regarding individual
cases has not yet been submitted to HMRC

• the Review agrees with the principle behind this concession and have
built upon it through our recommendation, set out more fully in
Chapter 4, that years which are unprotected in which scheme users
made reasonable disclosure of their usage of a loan scheme to HMRC
should also be removed from the scope of the Loan Charge

7.26 The additional flexibility announced in July 2019 for individuals settling who 
may be in genuine hardship: 

• the additional flexibility announced by HMRC in July 2019 similarly only
applies to individuals who settle with HMRC and are in genuine
financial hardship as a result

• HMRC assess that it could potentially benefit a limited number of
individuals, and will be able to confirm the precise number once
settlement discussions are completed

• this change does not benefit either those people who are financially
impacted as a result of the Loan Charge itself (of whom there over
35,000 outside the settlement process), or individuals who have their
employer’s liabilities transferred to them

• the Review therefore concludes that this measure does not go
sufficiently far to address concerns over affordability of the Loan
Charge itself
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Recommendations 

7.27 For the reasons set out above, the Review concluded that the changes 
already announced by the government are welcome, but have not gone far 
enough in ensuring that those who have lower incomes, and also have fewer 
liquid assets, are still able to pay the Loan Charge. 

7.28 Any individual subject to the Loan Charge should only be asked to pay up to 
half their disposable income each year and a reasonable proportion of their 
liquid assets; no one should have to sell their primary residence or use their 
existing pension pot to pay the Loan Charge. 

7.29 The Review is particularly concerned that there may be relatively lower 
earners who would need a disproportionately long time to pay the Loan 
Charge or be driven to bankruptcy or selling their main residence. In addition 
to the Time to Pay arrangements, we are therefore recommending that: 

• those individuals with income of less than £30,000 in 2017-18 should not
have the Loan Charge hanging over their head for any longer than 10
years

• any amount left outstanding after 10 years of paying an instalment
arrangement should be written off to genuinely draw a line under any
outstanding balance. This will allow people to move on after paying their
fair share

7.30 In designing our recommendations, we aimed to deliberately target those 
with less. We have therefore set a qualifying 2017-18 income of £30,000 or 
less for individuals to be eligible for these terms.  

7.31 Although approximately 40% of people who exclusively used schemes post-
December 2010 and have not yet settled had income of less than £30,000 in 
2017-18, a further 30% had income of £30,000-£50,000. Had these people 
settled with HMRC, they would have been eligible for the automatic 
payment arrangements described above and able to enter into a payment 
arrangement of up to five years without providing details of their asset 
ownership to HMRC. The Review therefore recommends that these terms are 
similarly extended to people in this category who have not settled and will 
therefore pay the Loan Charge. 

7.32 The Review’s recommendations around affordability are not intended to 
prolong artificially the time period over which individuals pay the Loan 
Charge. This would not be in the interests either of taxpayers or HMRC. 
Where individuals are financially able to pay the Loan Charge quickly (either 
up-front or through a brief payment arrangement), they should do so.  

7.33 As our recommendations in this chapter are designed to mitigate the impact 
on individuals, they apply to employers only when the liabilities arises on 
employees or directors because a company is dissolved or unable to pay the 
Loan Charge. 
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Section D: The future 

The Loan Charge was intended to shut down loan schemes, but the Review found there were more 

first-time users in 2017-18 (over 6,000) than in any year dating back to 1999-2000. 

Scheme usage continues to be extensive in the 2019-20 tax year to date, with over 8,000 

individuals having entered into loan schemes between April and October 2019. A key driver of 

ongoing scheme usage is a limited number of promoters and professional advisers who are selling 

schemes in spite of knowing that they will not deliver the tax benefits being promised. 

This section of the report summarises some of the wider lessons that should be drawn when 

designing any future policy in this area, given the ongoing need for the government to do more to 

combat loan schemes. 
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Chapter 8 

Promoters, advisers, and 
salespersons 
8.1 A very significant number of the individual impact statements spoke of how 

professional advisers or promoters had convinced people to use loan 
schemes. 

The role of promoters 

8.2 The Review received testimony of the sales tactics that would be used by 
promoters and others to push use of the schemes. 

8.3 The tactics they used included misrepresenting the DOTAS system to claim 
that schemes had been approved by HMRC, or providing opinions from 
Queen’s Counsel (QCs) suggesting that HMRC would not be successful if 
they tried to claim the tax. 

8.4 The Review also received extensive evidence that some advisers minimised 
the importance of HMRC opening enquiries by suggesting that this was 
normal. Scheme users therefore felt confident in continuing to use the 
schemes though they might otherwise have chosen to stop doing so if they 
had realised the real implications. 

8.5 As a result of these kinds of tactics, many individuals and employers who 
used schemes placed significant reliance on advice of this type in 
determining whether schemes were legitimate. Taxpayers often placed 
significant trust in their promoter or advisers because the tax system was not 
their area of expertise but should have been the professional’s. 

8.6 The Review also heard that promoters, salespersons, and others continued to 
push the schemes after December 2010, typically without making the new 
legal position clear. This directly contradicts respected professional opinion 
that loan schemes from that point onwards were unlikely to achieve their 
aims of avoiding tax. 

8.7 The Review found numerous examples of contemporaneous promotional 
material from scheme promoters into the 2010s minimising the risks of 
using schemes and continuing to present such behaviour as legitimate tax 
planning despite the clear risks. 

8.8 Whilst doing this, some promoters also took considerable fees whilst 
convincing others to use schemes that they would have known were very 
unlikely to work.  

8.9 Evidence received included worked examples of how scheme users employed 
through umbrella companies received limited financial benefit from using 
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schemes relative to being employed through a PSC, once promoter and 
administrative fees were taken into account. It is not possible for the Review 
to assess how many scheme users will have seen such limited financial 
benefit, but the temporary tax savings experienced by scheme users will, in 
some cases, have been largely redirected towards promoters and other 
professional advisers. 

Action against promoters 

8.10 Whilst the Review has set out its position that responsibility for tax affairs 
must ultimately rest with the individual, it is to be expected that people will 
want expert advice on their tax affairs, and will turn to professionals for that 
advice. The Review considers that the continuing marketing of loan schemes 
on the basis of tax benefits associated with them, given the clear legal 
position, is reprehensible.  

8.11 It is also deeply regrettable that the state of the market in tax advice is such 
that a large number of people were seemingly misled, and many continued 
to use schemes after 2010 even though the legal position had been made 
clear. The Review received evidence that certain individuals who were sold 
schemes have received legal advice that they would stand a reasonable 
chance of success in litigation against advisors who continued 
recommending schemes, but for the fact that they are now time-barred from 
bringing such a claim.  

8.12 In a positive move, we note that HMRC has changed elements of its 
investigative approach to reflect the move to mass market schemes. 

8.13 Since 2014, HMRC has moved away from relying on promoters or advisers as 
intermediaries, thus reducing the risk that they can manipulate information 
being relayed to individuals. The Review particularly commends HMRC for its 
new approach of using Real Time Information to determine those who may 
be using tax avoidance schemes, and then communicating with those 
individuals before they build large tax liabilities. 

8.14 The Review also notes the improvements that HMRC has made to the DOTAS 
scheme, and the introduction in 2014 of a Promoters of Tax Avoidance 
Schemes (POTAS) approach which gives HMRC increased powers to pursue a 
small number of persistent promoters who are not providing the necessary 
information to enable HMRC to identify those who have used tax avoidance 
schemes. 

8.15 HMRC reported that their activity is now concentrated on the remaining 
promoters who are likely responsible for the majority of loan schemes 
presently being sold. In 2019-20, HMRC expect to double the resources 
involved in tackling promoters. 

8.16 In spite of this increased resource, it remains challenging for HMRC to 
combat promoters of tax avoidance schemes. The evidence from HMRC is 
that the typical profile of a scheme user has changed towards a higher 
volume of less affluent users. The marketing of loan schemes has changed to 
reflect this, and increasingly now imitates legitimate price comparison tools. 
Promoters now increasingly claim to be offshore, and so are more 
challenging for HMRC and other UK authorities to enforce against.  
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Recommendation 

8.17 The government must improve the market in tax advice and tackle the 
people who continue to promote the use of loan schemes, including by 
clarifying how taxpayers can challenge promoters and advisers that may be 
misselling loan schemes. The government should publish a new strategy 
within 6 months, addressing how the government will establish a more 
effective system of oversight, which may include formal regulation, for tax 
advisers. 
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Chapter 9 

Tackling the use of loan schemes in 
future 
9.1 The Review received evidence from HMRC that, despite the Loan Charge, 

schemes continue to be used in significant numbers. There were more first-
time users in 2017-18 (over 6,000) than in any earlier year, and there were 
still approximately 3,000 first time users in the first half of the 2019-20 tax 
year.1 The Review also heard convincing accounts of salespersons continuing 
to publicise loan schemes and pushing other schemes that they claim get 
around the Loan Charge, which may go some way to explain why they 
continue to be used. 

9.2 Many of the conditions which created a mass market for the schemes also 
still exist. A large amount of the workforce will be looking for ways to 
contract their services, with self-employment at 15% of the overall 
workforce. New ways of contracting and working – the ‘gig economy’ – may 
also create a further pool of people to whom schemes could be easily 
marketed.2 

9.3 This chapter sets out the future challenges for the government’s policies 
aimed at reducing the use of loan schemes. It notes that the government is 
likely to return to the area and the lessons that should be learnt from the 
Loan Charge. Successfully applying these lessons to prevent taxpayers from 
entering into loan schemes will benefit both HMRC and taxpayers, given the 
legal position that schemes will not deliver the tax benefits which they 
purport to achieve.  

The government will need to act again to combat loan schemes 

9.4 As set out earlier in the report, the 2011 legislation made the legal position 
of the schemes clear and had a significant impact on the usage of schemes 
by large corporates. 

9.5 The government has also made significant changes that will improve the 
contracting market. The anticipated changes to IR35 in 2020 will, if 
implemented, put the onus on larger primary engagers to decide if the off-
payroll working rules apply and help to change the balance of power in the 
relationships between contractors and their engagers.  

9.6 There are a number of benefits from the flexibility of the UK’s labour market, 
but as the Taylor Review noted an imbalance of power between employers 
and individuals, where it exists, can lead to too much risk being transferred 

1 HMRC response to request from Review 

2 ‘Trends in self-employment in the UK’, Office of National Statistics, 2018 

https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/articles/trendsinselfemploymentintheuk/2018-02-07
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and poorer outcomes for those individuals, such as lower pay and benefits, 
and imposed employment models including self-employment. Changes such 
as those in the Good Work Plan published by the Department for Business, 
Energy and Industrial Strategy aimed at increasing transparency and tackling 
one-sided flexibility, demonstrate some of the steps being taken to tackle 
these issues.3  

9.7 However, the government’s objective in introducing the Loan Charge – 
namely, shutting down the use of the schemes –has not been met. The 
wider focus on reducing the tax gap, and reducing tax avoidance, is also 
unlikely to change:  

• HMRC estimated the tax gap to be £35bn, 5.6% of tax liabilities, in 2017-
184

• there likely remains strong public support for acting against tax
avoidance

• the four largest political parties all set out ambitions to reduce tax
avoidance in some form in their recent General Election manifestos

9.8 The Loan Charge only applies to scheme usage up until the end of the 2018-
19 tax year, and therefore due to the reported continued promotion of loan 
schemes now, we recommend that the government consider how it will act 
to reduce their ongoing use, given the evidence that schemes are still being 
used. 

Recommendations 

9.9 The Review concludes by setting out the following lessons which are 
particularly relevant for any future policy aiming to reduce the mass market 
use of loan schemes. 

9.10 Evidence shows that usage of loan schemes continues. Given the Loan 
Charge was intended as a one-off event, government should explain how it 
intends to tackle loan scheme usage in the future. 

9.11 the strategy for communicating what is considered tax avoidance must be 
improved to reflect the mass market nature of schemes. 

• HMRC’s communications to taxpayers in general should use either mass
or, at the other end of the spectrum, direct communications as it is right
to no longer rely on promoters or others to pass on accurate information
as they have too strong an incentive to obscure the risks of using loan
schemes absent much tougher regulation

• In particular, HMRC should continue enhancing its use of Real Time
Information to communicate with taxpayers who they suspect may be
engaging in tax avoidance, and proactively put taxpayers directly on
notice of its view

3 ‘Good work plan’, Department of Business, Energy and Industrial Strategy, 2018 

4 ‘Measuring the tax gaps 2019 edition: Tax gap estimates for 2017-18’, HM Revenue and Customs, 2019 

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/766167/good-work-plan-command-paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/820979/Measuring_tax_gaps_2019_edition.pdf


62 

9.12 The Review received evidence that it was unlikely that loan users were the 
only ones to benefit financially from the schemes, to the extent that they 
did. The Review supports making primary engagers more responsible for the 
tax status of those they engage and in some cases effectively employ, 
alongside taking more action against those who promoted the schemes (as 
covered in an earlier chapter). This would better fulfil the original intent 
behind IR35, while reducing certain of the factors which contributed to the 
proliferation of scheme usage in the 2000s and early 2010s. 

The Review frequently heard that the government’s published impact 
assessment of the Loan Charge did not take full account of the impact that 
it would have on individuals and their families. To address this, the Review 
recommends that future published government impact notes of tax changes 
should take proper account of the direct impact on the affected population. 
These assessments should also explicitly include interactions between 
different taxes. 

The Review notes that campaigns on taxpayer issues such as the Loan 
Charge are likely to be a feature of debates in tax policy in future. HMRC 
should learn from the Loan Charge to better respond to such campaigns and 
communicate more effectively. 

9.13

9.14
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Annex A 

Terms of Reference 

A.1 The Terms of Reference for the Review were published online on the 11th 
September 2019. They are reproduced in full here. 

Introduction 

A.2 The Chancellor has commissioned an independent review of the Disguised 
Remuneration Loan Charge (hereon ‘Loan Charge’). 

A.3 The Loan Charge is a policy designed to tackle contrived tax avoidance 
schemes where a person’s income is paid as a loan and not repaid. The 
government is clear that these schemes do not work, that wages paid in this 
way have always been taxable, and that the underlying tax avoidance 
behaviour is unfair to the 99.8 percent of taxpayers who did not use these 
schemes. The Loan Charge was introduced following 20 years of action 
against these schemes, which despite considerable action continued to 
proliferate and be used.  

A.4 However, the government recognises that concerns have been raised about 
the Loan Charge policy as a mechanism for drawing a line under these 
schemes, including claims that the policy is retrospective; the government is 
therefore commissioning this independent review to consider the impact of 
the Loan Charge on individuals who have directly entered into disguised 
remuneration schemes.  

A.5 While the Review is ongoing, the Loan Charge remains in force, in line with 
current legislation; the government will consider the outcome of the Review 
once concluded and will respond in due course.  

Scope and Objectives 

A.6 The Reviewer, with the support of a secretariat, is being asked to draw on 
the available evidence and their expertise, engaging as appropriate with 
stakeholders, to consider:  

• whether the Loan Charge, as it applies to individuals who have directly
entered into disguised remuneration schemes, is an appropriate response
to the tax avoidance behaviour in question

• whether changes announced by the government in advance of, and since,
the Loan Charge came into effect address any legitimate concerns that
have been raised about the impact on individuals, including affordability
for those affected
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A.7 The Review is focused on the impact of the Loan Charge on individuals who 
have directly entered into disguised remuneration schemes.  

A.8 In considering its recommendations, the Review must also take account of: 

• the impact on wider taxpayer fairness

• HMRC’s ability to tackle tax avoidance effectively in the future

Timing and Recommendations 

A.9 The Review will report and provide independent recommendations to the 
Chancellor of the Exchequer and the Financial Secretary to the Treasury by 
mid-November.  

A.10 The Review’s conclusions will be published in a report. The timing and
manner of the publication will be determined by the Chancellor of the 
Exchequer; the Reviewer is expected to use their discretion and will have the 
final say on the content of the report.  

Annex 

A.11 Appointment of the lead reviewer: the Reviewer will be appointed by the
Chancellor of the Exchequer. 

A.12 Resource: they will be supported by a team of officials, drawn from HM
Treasury (HMT) and Her Majesty’s Revenue and Customs (HMRC). The 
number of people working on the Review, and the amount of their time 
spent, will be agreed between the Director of Personal Tax, HM Treasury, 
and the Reviewer prior to the start of the Review.  

A.13 Information: HMT and HMRC must make all possible efforts to support the
Review team’s work, including providing them with any information that 
they request, unless there is a legal reason why they cannot do so, which 
must be detailed to the team. If there is an administrative reason why it is 
not possible – such as the disproportionate time required to produce the 
information – then the Reviewer has the right to raise this issue to the 
Director Personal Tax, HM Treasury, who then can then make a final 
decision, following consultation with HMRC.  

A.14 Governance:

• The Reviewer has the final say on what is published in the report

• It will be for the Reviewer to decide what arrangements are needed to
engage with stakeholders during the Review
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Annex B 

Stakeholders consulted 

B.1 As set out in Annex D, the Review requested information to ensure the 
public were able to share their personal views on the Loan Charge. The 
Review also requested extensive factual information and documents directly 
from HMT and HMRC.  

B.2 Over 700 personal testimonies, provided via email and through the LCAG, 
were reviewed alongside submissions by 37 tax and legal experts.  

The Reviewer also met a number of stakeholders. They either requested a 
meeting with the Reviewer or were selected as an important contributor to 
the debate on the Loan Charge. Unfortunately, it was not possible for the 
Reviewer to meet all those who requested a meeting. However, all those that 
did so were invited to submit written evidence. 

Table B.1: List of stakeholders met with 

Type Name 

A - Campaign groups and 
those directly affected 

Loan Charge Action Group (LCAG), including meeting with 
those directly affected by the Loan Charge 

B – Government departments 
and ministers  

HM Revenue and Customs (HMRC) 

HM Treasury (HMT), and the Financial Secretary to the Treasury  

C – Representative bodies Association of Independent Professionals and the Self-
Employed (IPSE) 

Association of Professional Staffing Companies (APSCo) 

Institute of Chartered Accountants in England and Wales 
(ICAEW) 

Chartered Institute of Taxation (CIOT) 

Federation of Small Businesses (FSB) 

Low Income Taxes Reform Group (LITRG) 

TaxAid 

D- Tax advisers and legal
experts

Gordon Berry - Business Oxygen Limited 

Keith Gordon - Temple Tax Chambers 

Matt Hall - Saleos Consultancy 

Phil Manley – PMTC 

B.3
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 Ray McCann - Joseph Hage Aaronson LLP 

 Chris O’Hara – Harts Accountants 

Graham Webber - WTT Consulting 

D - Members of Parliament 
and parliamentary bodies 

Members of the All-Party Parliamentary Loan Charge Group 
(Loan Charge APPG) 

Mary Creagh MP 

Rt Hon David Davis MP 

 Peter Dowd MP 

 Rt Hon Iain Duncan Smith MP 

 Rt Hon Dame Cheryl Gillan MP 

Rt Hon Mel Stride MP 
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Annex C 

Investigative approach 

C.1 This report considers the impact of the Loan Charge in light of concerns 
raised by campaigners, Parliamentarians, tax, and legal experts. It considers 
both the design of the Loan Charge and the approach HMRC have taken to 
associated compliance and debt collection activities.  

C.2 As stated in the Terms of Reference, reproduced at Annex A, the Review is 
focussed on two key areas: 

• whether the Loan Charge, as it applies to individuals who have directly
entered into disguised remuneration schemes, is an appropriate response
to the tax avoidance behaviour in question

• whether changes announced by the government in advance of, and since,
the Loan Charge came into effect address any legitimate concerns that
have been raised about the impact on individuals, including affordability
for those affected

C.3 The Terms of Reference give the Reviewer final say in what is published in 
this report. Therefore, while the Review has focussed on the considerations 
above, it has gone beyond these questions in some areas, where this was 
deemed appropriate and necessary by the Reviewer.  

C.4 The investigative approach is summarised below. The evidence base is 
described in Annex D. 

The Review team 

C.5 The Reviewer was supported by a full time secretariat which provided 
technical, administrative and practical input into the work of the Review to 
ensure that the timeframe set out in the terms of reference was met. The 
team was made up five officials from HMT and two officials from HMRC. 
Other specialist support was drawn in from across government where it was 
deemed to be of value to the Review, including advice from the Government 
Legal Department, and from GIAA. 

The Review engaged independent tax and legal advisers, to provide an 
expert perspective on the Review and its recommendations. They met with 
the Reviewer on multiple occasions to discuss their views on the Loan 
Charge and proposed recommendations. These experts also had sight of 
and provided comments on advance drafts of this report. A range of 
individuals were considered to support the Review and any potential 
conflicts of interests were accounted for as part of that process. The 
Reviewer is grateful to Heather Self, Graeme Nuttall OBE, and David 
Goldberg QC for providing their expertise and assisting the Review. 

C.6



The investigative approach of the Review 

The objective of 
the government 

How this 
will be 
achieved 

The 
Review 

Evaluative 
criteria Whether the Loan Charge is a proportionate 

response to the use of loan schemes, 

specifically whether its design overrides the 

rule of law and is justified in the context of 

this type of avoidance. 

Whether the Loan Charge is 

appropriate and affordable for those 

it affects given their current 

circumstances. 

Other 
considerations 

Evidence base 

In considering recommendations the Review has also been asked to take account of: 

• The impact on wider taxpayer fairness, including the revenue which be lost as a

result of any changes 

• HMRC’s ability to tackle tax avoidance effectively in future

In summary, the Review considered information including: 

• Government published documents, HMRC management information

provided to the review and documents such as Office of Budget

Responsibility costings

• Reports and other work completed previously by stakeholders such as LCAG

and the Loan Charge APPG

• Parliamentary reports and debates

• Over 700 personal testimonies and contributions from 37 tax and legal

experts

• Evidence provided in meetings following external consultation with

stakeholders

Despite a variety of actions to challenge loan schemes the government continued to see 
evidence of their use in 2016 so considered how to tackle them and prevent use in future. 

The government decided that the Loan Charge was the most appropriate option. 

The Loan Charge applies to the outstanding balance of loans paid through loan schemes 
since 6th April 1999 at 5th April 2019. The balance is taxed as income or trade profits in the 

tax year 2018-19. 

The Chancellor of the Exchequer commissioned this review to consider the policy impact of 

the Loan Charge and develop recommendations on how to address any adverse impacts. 

68 
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Annex D 

Evidence base 

D.1 This report’s conclusions and recommendations were reached following 
detailed analysis of evidence collected between September and December 
2019 and provided to the Review following a public request for information. 
The investigative approach is set out in Annex C. 

D.2 A wide range, and many different types, of evidence were submitted to the 
Review. These were considered in their totality to inform the Review’s 
recommendations, and the Review’s conclusions regarding the Loan Charge. 

D.3 There is a range of work already in the public domain about the Loan Charge 
which was considered, including: 

• the government’s report, ‘Section 95 of the Finance Act 2019: report on
time limits and the charge on disguised remuneration loans’, and
numerous ministerial statements

• HMT and HMRC statements and guidance

• the LCAG’s work, including press releases and correspondence

• the Loan Charge APPG’s Inquiry Reports, Survey Reports and documents
published on HMRC’s conduct

• the EAC’s report, ‘The Powers of HMRC: Treating Taxpayers Fairly’

D.4 The Review considered the history and development of loan schemes since 
1999, including the effectiveness of HMRC’s approach to challenging them 
before the introduction of the Loan Charge. 

• HMRC management information and narrative explanations were
requested and analysed, which was compared against information and
data from other sources

• wider trends were also considered by reviewing work completed
previously on changes in the labour market, such as the Taylor Review

• the Review carried out external consultation with a range of groups with
relevant experience, including tax advisers, accountancy firms, professional
bodies, and lawyers

• the Review considered the personal testimonies of those who had used
loan schemes, as provided through emails directly to the Review and by
the LCAG
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D.5 The Review sought to understand the legal position of the Loan Charge and 
of loan schemes over time, including the impact of tribunal and court 
rulings.  

• the Review considered how tax law had developed through legislative
change and court decisions relating to loan schemes. This included
reviewing contemporaneous debates on legislation, government
consultations, and their responses

• the Review compared the interpretations provided by HMRC and the legal
and tax professionals consulted. It also considered the expert commentary
which has been published on the issue

• the Review formally engaged independent legal counsel in David
Goldberg QC

D.6 The Review considered experiences of those affected by the Loan Charge, 
their financial position, and the impact of measures announced by the 
government to address the concerns raised. 

• HMRC management information and narrative explanations were
requested and analysed, which was compared against information and
data from other sources such as the Loan Charge APPG’s Inquiry and
linked surveys

• the Review met with those directly affected through the LCAG. The
Review also met with a number of MPs from all major parties, who shared
their constituents’ experiences

• the Review considered the personal testimonies of those who had used
loan schemes

D.7 The Review sought to understand the financial position of taxpayers facing 
the Loan Charge. Comprehensive data on what all of those facing the Loan 
Charge owe, and have in income and assets, was not available, so the 
Review explored what could be inferred from the existing data.    

• the Review requested, and was provided, data on the distribution of
income of those facing the Loan Charge who had already settled, and
those who had not already settled from HMRC

• the Review requested, and was provided, anonymised data on individuals
that had settled the Loan Charge where their income was known from
either Self Assessment or PAYE – this enabled the comparison of
individuals’ income to the amount they owed

• the Review requested data on the assets of those facing the Loan Charge,
which was not available as HMRC do not systematically record data on
individuals’ assets

• the Review looked at statistics from the ONS Wealth and Assets Survey,
and the Bank of England/NMG Household Survey to understand what
assets the average household in an income bracket would have
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• the Review was unable to assess how similar those facing the Loan Charge
are to the general population in terms of the assets they have, so the
Review has not relied on these statistics in the final report

D.8 Where necessary the Review undertook background research to understand 
the context around the use of loan schemes and the Loan Charge. This 
includes, but is not limited to, general principles in the tax system, the 
history and development of mass marketed tax avoidance, and labour 
market changes over time.   

D.9 The Review considered the recommendations which it feels can address the 
issues identified. The Review assessed the potential impact of these measures 
on scheme users if they were implemented by the government, drawing on 
the evidence available to it.  

Request for information 

D.10 To ensure the widest range of evidence was available and that the public
were able to share their personal views, a request for information was 
published on 17th September 2019. 

D.11 The request was published on gov.uk and shared by others such as LITRG
and Contractor UK. The request invited submissions via email by 30th 
September 2019. 

D.12 Over 700 personal testimonies, provided via email and through the LCAG,
were reviewed alongside submissions from 37 tax and legal experts. 

D.13 The Review considers the confidentiality of taxpayers to be of the upmost
importance and took steps to ensure this was preserved: 

• HMRC did not provide any information with which the Review could
identify individual taxpayers

• no evidence received by the Review was shared with HMRC or HMT

• no information which would be used to identify individual taxpayers was
shared with HMRC or HMT

D.14 HMRC offered the Review the opportunity to corroborate evidence received
from taxpayers against information they hold. The Review decided not to 
accept this offer to preserve the confidentiality of those who provided 
information.  

D.15 All evidence received by the Review will be destroyed at its conclusion and
those that provided evidence were informed of this at the time.
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Annex E 

Technical explanation of how the 
Loan Charge works 

Legislation 

E.1 The Loan Charge builds on legislation at Part 7A, Income Tax (Earnings and 
Pensions) Act 2003 (employment income provided through third parties) 
(ITEPA) and usually described as the ‘disguised remuneration’ provisions. Part 
7A was introduced by Finance Act 2011 and is referred to in this report as 
‘the 2011 legislation’.  

E.2 In imposes an employment income charge, in the hands of the employer 
under PAYE, broadly where each of the following conditions are met: 

• there are arrangements provided for employees

• a third party, being any other person than the employer unless the
employer is acting as trustee, takes a ‘relevant step’ – which would
include making a loan

• it is reasonable to suppose that the relevant step is taken pursuant to the
arrangements for employees

E.3 The Loan Charge was announced in 2016. Legislation was introduced in 
Finance Acts (No. 2) 2017 and 2018. 

E.4 The Loan Charge applies to loans made through loan schemes on or after 6th 
April 1999 and which are still outstanding at 5th April 2019, treating a 
person as making a relevant step at that date. This creates an employment 
income charge in the 2018-19 tax year where the other conditions in the 
2011 legislation are met. 

E.5 The legislation includes a number of reliefs which attempt to ensure there is 
no double taxation. Notably, where there is an overlap between the 2011 
legislation and another income tax charge. 

E.6 There are matching provisions in Income Tax (Trading and Other Income) Act 
2005 (ITTOIA) which apply where individuals using loan schemes that 
provide their services without an employment relationship. 

Transfer of liability 

E.7 The liability to pay the income tax on the Loan Charge rests with individuals. 
However, the obligation to operate PAYE to collect it arises on the employer. 
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In some cases, HMRC transfer the liability to the individual, either 
automatically as set out in legislation or using a direction. 

E.8 HMRC’s stated approach, for both the Loan Charge and underlying liabilities, 
is to seek the tax from the employer in the first instance. Where the 
employer meets an individual’s liability it is a common law principle that it 
can recover the money from the employee. 

E.9 HMRC consider transferring the liability to the employee where the employer 
is unable to pay. They can do so in certain circumstances under the Income 
Tax (Pay As You Earn) Regulations 2003. Where the employer no longer 
exists, the Loan Charge liability automatically rests with the individual.  

E.10 Around 80% of individuals who have used a loan scheme involved an
employer in an offshore jurisdiction. Normal rules would transfer the 
responsibility to operate PAYE to the first onshore party involved in supplying 
an individual’s services. The Loan Charge legislation ‘switches off’ this rule, 
as HMRC consider that the onshore entity would not have benefited from 
the use of the loan scheme given the frequency with which offshore entities 
are involved and the onshore entity would have no power to establish the 
outstanding loan balance.
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Annex F 

Glossary 

Term Definition 

Accelerated Payment Notice 
(APN) 

Introduced in Finance Act 2014, as part of a package of measures to 
change the economics of avoidance.  

APNs allow HMRC to collect amounts of tax and NICs under dispute as a 
result of the use of a tax avoidance scheme, including but not limited to 
loan schemes. When an APN is issued scheme users must pay the amount of 
tax and NICs specified by HMRC within 90 days. 

Agency, often referred to as 
intermediaries. 

Agencies are generally recruiters who look to supply engagers with flexible 
labour. There are often several agencies in the supply chain between the 
engager and the individual providing their labour. 

Contractor Individual providing flexible professional services to an engager, either 
directly or through an agency. Typically considers that they are self-
employed and sometimes offer their labour through a PSC. 

Disclosure of Tax Avoidance 
Schemes (DOTAS) 

Introduced at Part 7 Finance Act 2004 for HMRC to obtain early information 
about how tax arrangements work and information about who has used 
them. Disclosure has no effect on the underlying tax position of a taxpayer 
or tax avoidance scheme, but there may be penalties for failure to disclose 
on both the promoters and scheme users. 

Discovery Assessment Discovery Assessments allow HMRC to prevent “any loss of tax” by assessing 

a person for the amount that should have been paid. 

Engager Organisations seeking flexible labour to meet a specific need without 
wishing to employ individuals themselves. Generally contract with an 
agency/intermediary to provide them with this labour. They are the ‘end-
user’ of an individual’s services. 

Enquiry May also be referred to as a compliance check. It is the process by which 
HMRC check in detail that the information on a tax return is correct and 
complete. 

Follower Notices Follower Notices can be issued to scheme users of a scheme that has been 
shown in another litigation case to be ineffective.  

The follower notice tells the scheme user that they may be liable to a 
penalty of up to 50% of the disputed tax and/or NICs if they choose not to 
settle with HMRC at that point and are later defeated in court. 



75 

HM Revenue and Customs 
(HMRC) 

HMRC is the UK’s tax, payments and customs authority. 

Loan Schemes Defined by the government as Disguised Remuneration (DR) schemes, a 
wider category of employment tax avoidance. 

Arrangements through which individuals are rewarded through a third party 
in the form of loans, usually involving an offshore trust.  

Outstanding balances on these loans at 5th April 2019 are subject to the 
Loan Charge in the 2018-19 tax year. 

Off-payroll working rules 
(IR35) 

Taking effect from April 2000, off-payroll working rules apply if a worker 
provides their services though an intermediary.  

The rules make sure that workers, who would have been an employee if 
they were providing their services directly to the client, pay broadly the same 
tax and NICs as employees. 

Personal Service Company Limited company that typically has a sole director, usually a contractor, who 
owns most or all of the shares. Provides the professional services of that 
contractor to an engager, either directly or through an agency. 

Promoter Those who devise and market the use of loan schemes. Including securing 
QC opinions, producing promotional material and marketing the schemes, 
either to agencies as an option for their staff or directly to contractors.  

Can be summarised as anyone who in the course of providing tax services: 

• is to any extent responsible for the design of a tax scheme (defined by
reference to DOTAS)

• approaches others with a view to making a scheme available to them

• makes a scheme available for implementation to others

• organises or manages the implementation of a scheme

Protected Year A year where HMRC has protected its position by opening an Enquiry within 
set time limits, has a valid Discovery Assessment in place or is still in time to 
do so. HMRC’s position is that amounts from these years would be collected 

through its compliance and litigation activity, without the Loan Charge. 

Self Assessment Self Assessment is a system HMRC uses to collect Income Tax where it is not 
collected through PAYE. Completed for each tax year, ending 5th April, and 
due (online) on 31st January following the end of the tax year. 

Scheme Reference Number 
(SRN) 

Issued to the promoters and co-promoters of any DOTAS registered scheme. 
They must send on to their clients and further clients until the final user has 
received it. Uses of DOTAS registered tax avoidance schemes must include 
the SRN on their return. 

Tax Avoidance According to HMRC’s online guidance tax avoidance involves bending the 

rules of the tax system to gain a tax advantage that Parliament never 
intended. 

It often involves contrived, artificial transactions that serve little or no 
purpose other than to produce this advantage. It involves operating within 
the letter, but not the spirit, of the law. 
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Tax Evasion Tax evasion is where there is a deliberate attempt not to pay the tax which is 
due. It is illegal. 

Tax Planning Tax planning is the analysis of a situation and structuring of affairs in such a 
way to ensure tax efficiency. It involves reviewing the various opportunities 
and relief available within legislation to ensure that tax bills are minimised. 

Tax Year For individuals the Self Assessment tax year starts on the 6th April and ends 
5th  April the following year, for example the 2018-19 tax year began on 6th 
April 2018 and ended on the 5th April 2019. For corporate bodies the tax 
year depends on the end of the accounting period. 

Umbrella Company An umbrella company is a UK limited company which acts as an employer 
to a number of individuals, meeting PAYE and other requirements where 
operating legitimately. It signs contracts to provide the individual’s labour to 

engagers, either directly or through another intermediary such as a 
recruitment agency. 

Underlying Liabilities Tax due from loan scheme use in earlier year, including late payment 
interest and other amounts such as inheritance tax. HMRC consider that 
these amounts are due irrespective of the Loan Charge, though it may need 
to bring litigation to prove that this is the case.   

Unprotected Year A return period where HMRC has not opened a valid Enquiry within time 
limits and does not have a valid Discovery Assessment in place. Unless 
extended time limits apply HMRC would be out of time to collect amounts 
they consider due as a result of loan schemes, absent the Loan Charge. 
Taxpayers were required to pay Voluntary Restitution for these periods 
under the November 2017 settlement terms to ensure that they are not 
subject to the Loan Charge. 

Voluntary Restitution Paid, but not technically required, for Unprotected Years as part of the 
November 2017 settlement terms. Paying Voluntary Restitution for a year 
will prevent a future charge arising, specifically the Loan Charge. Calculated 
at rates and bands applicable in the year the loan scheme was used.  

Once agreed with HMRC in the form of a settlement contract, it becomes 
legally enforceable. Failure to pay Voluntary Restitution will result in the 
Loan Charge arising in respect of Unprotected Years. 
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