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18 October 2019

Dear Mr Silverman
Environmental Information Regulations Request
Thank you for your request for information about litter dated 13 September 2019. We have dealt
with your request under the terms of the Environmental Information Regulations 2004. This is
because the information requested concerns measures and activities affecting or likely to affect
elements of the environment or affect factors such as noise, pollution discharges and other
releases into the environment.
You asked us:
“Please provide me with copies of any correspondence with DEFRA prior to the introduction of
the Littering From Vehicles Outside London (Keepers: Civil Penalties) Regulations 2018 on the
subject of whether or not Highways England wanted to be included as a litter authority for the
purpose of the regulations.
Jackie Kilkenny, Safety, Engineering and Standards Highways England | Piccadilly Gate | Store
Street | Manchester | M1 2WD is likely to hold this information or if not would know who does
Please include communications generated by DEFRA and by Highways England.”
Attached are copies of the requested correspondence. Certain content has been redacted
either because it falls outside the scope of your request or they are contact details.
It is a criminal offence under the Environmental Protection Act 1990 to leave litter. As the
enforcement authority, the Police powers extend across the roads we manage. In addition, for
those parts of the roads we manage where the local authority is the “litter authority” for the road,
the relevant local authority have the civil penalty power to issue a fixed penalty notice for
littering.
If you have any queries about this letter, please contact us by email:
info@highwaysengland.co.uk. Please kindly quote reference number 100332 in any future
communications.
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If you are unhappy with the way we have handled your request you may ask for an internal
review. Our internal review process is available at:
https://www.gov.uk/government/organisations/highways-england/about/complaints-procedure
If you require a print copy, please phone the Information Line on 0300 123 5000; or e-mail
info@highwaysengland.co.uk.
If you are not content with the outcome of the internal review, you have the right to apply directly
to the Information Commissioner for a decision. The Information Commissioner can be
contacted at:
Information Commissioner’s Office
Wycliffe House
Water Lane
Wilmslow
Cheshire
SK9 5AF
Yours sincerely
Safety Engineering and Standards
Official Correspondence Team
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Highways England Company Limited registered in England and Wales number 09346363

From:                             
Sent:                               20 November 2017 13:11
To:                                   Kilkenny, Jackie
Cc:                                   Preston, Chris (Defra)
Subject:                          RE: Civil penalties on HE roads
Hi Jackie,
Yes and no. As far as we were concerned, this is no longer an issue – it’s been the case since 2014.
The 2014 statute means that we can only give the civil penalty powers to the body that has responsibility for litterpicking on the land where the offence is committed. We can only give the powers to a body/person if “(a)the person is
under a duty under section 89(1) in respect of the land where the offence is committed (and that person is a “litter
authority” in relation to a fixed penalty payable under the regulations).” So in respect of offences committed on the bits
of the SRN where the district/unitary council is responsible for litter-picking, the council will also be able to use the
civil penalty powers which enable them to issue a Penalty Charge Notice to the keeper without having to identify who
littered – so their powers are enhanced in respect of land that they’re responsible for keeping clean. But the principal
litter authority is never responsible for litter-picking on “trunk roads which are special roads”, so we can’t give them
the PCN powers in respect of those roads.
On the bits of the SRN where HE is responsible for litter-picking, we could possibly give HE the power to issue Penalty
Charge Notices (I’d have to check with lawyers) – but when we asked in 2016, HE said you didn’t want that because
HE has no current enforcement responsibilities, so that’s the basis on which we’ve consulted and prepared Regulations.
C
From: Kilkenny, Jackie
Sent: 20 November 2017 10:16
To:
Cc: Preston, Chris (Defra)
Subject: RE: Civil penalties on HE roads
Hi
I’m so glad I chased this up as I’d not heard anything and presumed there had been addressed and there was no longer
an issue.
When this issue was first raised I was under the impression that current ‘enforcement’ responsibilities for Litter
Authorities would be enhanced using the powers under this new Act. Litter Authorities could then issue Penalty Charge
Notices without the need to identify the person who littered from the vehicle. Are you saying that where Highways
England are the Duty Body on the strategic road network this Act has no powers for the Principal Litter Authority to
issue Penalty Charge Notices and it would only be for HE to issue?
Thanks,
Jackie
Jackie Kilkenny
Safety, Engineering and Standards
Highways England | Piccadilly Gate | Store Street | Manchester | M1 2WD

Enforcement of Vehicle Littering Offences

.
The Anti-Social Behaviour, Crime and Policing Act 2014
Currently it is understood that in order to issue an FPN for littering from a
vehicle, there is a requirement to identify the actual person carrying out the
offence whether it be the driver or a passenger. However in the case of
unlawful depositing of controlled waste from a vehicle, an authorised officer is
believed to be empowered to give a notice to the person who controls or is in
a position to control the use of the vehicle. Discussions with some principal
litter authorities has shown differences where FPNs are currently used as an
enforcement tool; one local authority experiences almost unequivocal
payment by the registered keeper of the vehicle and rarely is this contested or
additional evidence required whilst the other local authority has found the
requirements for evidence by magistrates court is increasing in its detail and
preventing the use of the FPN as an effective tool. At present it is often not
safe or practicable for enforcement officers to issue FPNs for littering from
vehicles due to the inherent high risk environment of the strategic road
network.
The Anti-Social Behaviour, Crime and Policing Act 2014 allows the Secretary
of State (SoS) to make regulations under which the keeper of a vehicle may
be required to pay a fixed penalty to a litter authority where there is reason to
believe that a littering offence has been committed in respect of the vehicle,
therefore mirroring the position that currently exists in London. However,
these powers have not yet been commenced and therefore if FPNs were
introduced on the strategic road network there would need to be a process
that would enable the identification of the offender. The nature of the strategic
road network and the safety of the officers who may be authorised would
need to be a significant consideration in the development of such a policy.

•

London Local Authorities Act 2007
In London the requirement to identify the offender is irrelevant since the owner
of the vehicle is liable for a penalty charge for dropping litter under Section 24
of the London Local Authorities Act 20073 entitled ‘Littering from vehicles’.
This means local authorities in London do not require the regulations from the
Anti-Social, Behaviour, Crime and Policing Act 2014 in order for enforcement
of littering from vehicles to take place.

Evidence
Regardless of the implementation of the Anti-Social Behaviour, Crime and
Policing Act 2014 there is an onus on the collection of robust physical
evidence of the offence in order to support proceedings. A statement of the
event being witnessed is sufficient; however other examples such as the use
of photographs or video evidence should be considered. However this would
also need careful consideration as many offences, or the witnessing of
offences, on the strategic road network could be from moving vehicles, which
has other, safety implications of the capturing of that evidence.

