
  
  
    
  

  
    Lawrlwytho'r atodiad gwreiddiol
    
(PDF file)
  

  
    Mae hwn yn fersiwn HTML o atodiad i'r cais Rhyddid Gwybodaeth
    'The rights of those examined for illness\disability to take or otherwise obtain an audio-recording of the process.'.
  




  
    
      
To: R Sykes 


1.  I specify 'in full and as originally drafted' because as the extensive evidence available, 

over the past year and from WDTK alone, reveals, the DWP has consistently and 
repeatedly misrepresented the law over a prolonged period; it is not capable of honestly 
and accurately summarising or reflecting the legal position on this issue, whether first 
framed in statute or judicial ruling, or indeed within the advice the production of which I 
now seek. 

2.  Redaction of the names of otherwise unidentified litigants and (junior) staff will 

nevertheless be acceptable. 

3.  I am fully aware you will attempt to claim exemption from production of this information on 

the basis of equivalence to legal professional privilege (litigation privilege and advice 
privilege) under section 42 of the Freedom of Information Act 1998. 

4.  That exemption is, however, subject to the public interest test, concerning which the 

courts have identified several factors which can indicate the public interest in disclosure 
outweighs the public interest in refusal to disclose.  

5.  Those factors include the number of people affected – which reaches millions in this case; 

the amount of money involved – which reaches billions in this case; the misrepresentation 
of legal issues\advice received - in this instance to claimants in person, extensively, and 
others, including freedom of information enquirers; partial disclosure of advice given – 



which is obviously the case here; and, crucially, lack of transparency by the public      
body or authority involved – with which the history of this matter reeks, right up to the 
present day. 

6.  As regards 'crucial lack of transparency', I would also observe at this point that while that 

might be judicial, and judicious, terminology, in the case of the DWP's behaviour in this 
matter, in my opinion, it would be not be unreasonable for the sick and disabled to call it 
prolonged deceit and bullying. 

7.  As regards the DWP's accidental disclosure of illegality in RPF–27, please don’t waste 

my time and yours trying to explain it away in some duplicitous fashion begging the 
substance of this enquiry. As you well know, there have been lawyers and other informed 
advisers who have spotted the illegality of DWP's treatment of the ill and disabled in this 
respect, long before now. The accidental disclosure concerned is simply a very useful    
'tipping point' in the chain of argument and evidence. 

8.  The factors and evidence I will present for consideration by the Information 

Commissioner's Office ("ICO") in due course will not be confined to those I have outlined 
above. Amongst other matters, I will include certain documentation you issue to staff, and 
to claimants, and evidence of the instructions you have issued denying specific individual 
claimants to date (whose details do not belong on the website hosting this request) the 
right to a recording. And I will draw the ICO's attention to the DWP's failure over many    
years to issue proper written information to claimants and their advisers despite the ruling 
in CIB\3117\2008, the judgment in which was given in March 2009.. 

9.  I also expect the ICO to be particularly interested in the DWP's extensive and repeated 

misrepresentation of the relevant provisions of the Data Protection Act, at WDTK, and 
offline. 

10. Finally, again, in terms of 'a crucial lack of transparency', I will also include a detailed item 

headed 'obstruction' – under which I shall not fail to provide ample examples of the 
DWP's gross, extensive and manifold refusals, over a long period, to respond to freedom 
of information requests on the subject of recording medical assessments within the 
statutory time periods allowed. 

 

    Let's see if you can avoid your response to this one providing yet another such example. 
 
In response to Q A DWP is legally required to adhere to the principles of the Data Protection Act 
1998, which state that no personal information relating to third parties should be disclosed. The 
Department has decided not to disclose copies of the information provided to the Upper 
Tribunal, which relates to an appeal against the Decision Makers decision to disallow benefit as 
a result of the individual’s refusal to be assessed without using a tape recording device that 
could provide a single copy. The findings of the Tribunal do state that the conditions that the 
appellant was seeking to impose were in conflict with Departmental policy on the recording of 
assessments, and that the Tribunal made no findings as to the reasonableness of the DWP 
policy, it simply assumed that the policy was reasonable. 
 
In reply to Q B we cannot supply any further information relating to the legal advice that was 
used in the drafting of RFP 27. The Department has decided not to disclose this information. We 
believe disclosure falls within Sections 35 and 42 of the Freedom of Information Act 2000. These 
exemptions relate to the formulation of government policy, and maintaining the confidentiality of 
legally privileged material. We consider that the exemptions apply because it is intended to 
protect the space within which government can think and develop its policies without prejudice. 
We believe that the information you seek falls into this category. 
 



As required by the Act, we have also considered whether the balance of the public interest 
comes down in favour of not complying with your request. We consider that there is no 
overarching public interest argument in favour of releasing this information. 
 
The Act acknowledges that good government depends on good decision making and therefore 
needs space in which to formulate policies based on the best advice available with full 
consideration of all the options. Ministers also need to be able to conduct rigorous and candid 
risk assessments of their policies and programmes including considerations of the pros and cons 
without there being premature disclosure which might close off other, better options.  
 
You should be advised that DWP does not require medical assessments to be recorded in order 
for the DM to make a decision on benefit entitlement, and RFP 27 does not state that DWP’s 
position on recordings is illegal; RFP 27 states legal advice has been received to confirm that 
recording of assessments must be allowed without unreasonable conditions, namely that the 
majority of claimants do not have the financial means to provide the previously specified 
recording equipment. 
 
If you have any queries about this letter please contact me quoting the reference number above. 
 
Yours sincerely 
 
DWP Business Management Team 
Health & Disability Assessments (Operations) 
 
------------------------------------------------------------------------------------------------------------------- 
Your right to complain under the Freedom of Information Act 
 
If you are not happy with this response you may request an internal review by e-mailing 

