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SECTION 14 

 

The Law 

 

Introduction  

 

14000 

This part of the guide looks at:  

‰  How “Laws” are created 

‰  Types of Law and Crimes 

‰  The major pieces of legislation that can feature in fraud investigations 

14001-14009 
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How “Laws” are created 

 
Introduction 
 

14010 

For counter fraud specialists, knowledge of the Law and how it came into being is of paramount 

importance.  Therefore it follows that CFS staff should be familiar with the various Legislation 

and Acts impacting on the investigation of fraud. 

  

14011 

This section will:  

‰  Provide some background information upon how laws are enacted 

‰  Explain briefly what 'Regulations' do 

14012-14019 

 

How does an Act get on to the Statute Book?  

 

14020 

In order for anything to become Law, it has to be debated by both Houses of Parliament. The 

sequence is as follows. 

  

First Reading 

 

14021 

It is thought that legislation is required to cover a particular aspect of public life, permission is 

sought in the House of Commons to introduce a Bill.  In theory any MP or MSP can do this, but 

in practice most Bills emanate from a Government Department, and it is rare for any private 

Member's Bills to see the light of day.  If permission is granted the Bill is "read" for the first time. 

Usually only the title is literally read and then the Bill is ordered to be printed. 

 

Bills 

 

14022 

Most Bills deal with matters of public policy and are introduced by members of the Parliament - 

either Ministers (Executive Bills), individual MSPs (Members' Bills) or committee convenors 

(Committee Bills). All these are known as Public Bills. By contrast, Private Bills are introduced 

by an individual person, company or a group of people (referred to as "the promoter") for the 

purpose of obtaining particular powers or benefits in excess of or in conflict with the general 

law. 
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Second Reading 

 

14023 

Here the main principles are discussed, without going into the finer details.  At the end of the 

Second Reading, Members are asked to vote for the Bill in principle.  If it is carried it proceeds 

to The Committee Stage. 

 

The Committee Stage 

 

14024 

During this stage the details are thrashed out, and any necessary amendments are proposed. 

The Committee may consist of one of the Standing Committees, or, in certain circumstances, 

the whole House. 

 

The Report Stage 

 

14025 

The amended Bill is again presented to the House and debated.   If it survives this stage the 

House is given a last chance to think about it before it receives its Third Reading.   

 

Third Reading 

 

14026 

By now only verbal amendments are allowed.   It can of course be refused a Third Reading, in 

which case that is the end of it.  

 

         

House of Lords consideration 

 

14027 

The Bill is then sent for consideration by the House of Lords, where the same procedure of First 

and Second Reading, Committee and Report Stages, and Third Reading is followed, though in 

the Lords they rarely take so long.   The House of Lords can remit the Bill back to the House of 

Commons for reconsideration of matters with which their Lordships do not agree, but in matters 

financial the Commons have the final say. 

 

14028 

Some bills are introduced in the House of Lords.   This is for convenience and to speed up 

business. 
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The Royal Assent 

 

14029 

After the Lords have given the Bill its Third Reading all that remains is the Royal Assent.   

Royal Assent has not been withheld from a Bill since the reign of Queen Anne, and once it is 

received the Bill becomes an Act of Parliament, though they are often brought into effect at a 

later date or dates by commencement Orders.  Complex Acts will have several commencement 

Orders. 

14030-14039 

 

Acts, Schedules and Regulations   

 

14040 

Acts are often couched in general terms.  To avoid cluttering them up, final detail is contained 

in Schedules, carried at the end of the main body of the Act, and in supporting Regulations or 

Orders.   Usually what is to be done is laid down in the main body of the Act.  How it is to be 

done is described in the supporting Regulations or Orders.  The Act will also contain provision 

for the Secretary of State to add to the Act by Regulations.  A clue that a Regulation exists to 

supplement is the use of the word "Prescribed".  

 

Subordinate Legislation (Regulations and Orders) 

 

14041 

It is very common for an Act of Parliament to give powers to a Government Minister to make 

regulations on all or parts of the matters covered by Acts.   Regulations are law, just as Acts of 

Parliament are, but Ministers can make law in this way only within the limits of the powers given 

to them by an Act of Parliament.   Regulations are subject to Parliamentary procedures which 

are much more speedy and simpler than the elaborate, and often lengthy, process which Bills 

go through before they can become Acts.   Parliament can reject regulations but it cannot 

amend them. 

 

Parliamentary procedures  

 

14042 

The power to make regulations, broadly speaking, is given to Ministers for the following 

reasons. 

 

14043 

Parliament has not got enough time to deal with the vast amount of detail (much of which can 

be highly technical) which the law has to cover. 
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14044 

There is frequently a need for flexibility, in matters covered by the law; to take account of 

changed circumstances or unforeseen developments.  It would impose an impossible workload 

on Parliament as well as being inconvenient and impracticable to have a new Act every time 

there was a need for change.  Often the need to make changes is clear from the outset and can 

be fully recognised in the relevant Act(s); e.g. by law there are annual reviews of the value of 

most cash benefits which are then increased in regulations to keep pace with inflation. 

 

Regulations 

 

14045 

Parliamentary control of Regulations takes the following two forms. 

 

Negative resolution procedure 

 

14046 

Negative resolution procedure is  the most common form.  Under this, the Secretary of State 

makes a set of regulations and “lays” them before Parliament i.e. publishes and makes them 

available to both the House of Commons and House of Lords. Within a specified period, usually 

forty days, the regulations can be annulled by a negative resolution (i.e. a vote against) of 

either House. 

 

14047 

The regulations may have come into operation meanwhile but the annulment does not affect 

anything that has been done under them up to that point.  In practice the annulment of a set of 

regulations is often proposed so that the regulations can be debated and not because there are 

actually any objections to their contents.  

 

Affirmative resolution procedure 

 

14048 

The other form of control is known as the affirmative resolution procedure. This is often used for 

regulations concerned with financial provisions.  Under this, regulations in draft have to be 

approved by an affirmative resolution (i.e. a vote in favour) of each House.  

 

14049 

As a matter of routine all regulations are scrutinised by a Parliamentary committee, which is, 

concerned with their technical aspects not their merits.   The committee will draw Parliament's 

attention to a set of regulations if they appear to be defective in some way or if they appear to 

make an unexpected or unusual use of the powers under which they are made.  
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Interpretation Act 1978 

 

14050 

The Interpretation Act lays down some general principles on the interpretation of statutes and 

defines some words and expressions, which are commonly used in Acts of Parliament.  

 

14051 

In any Act, unless the contrary intention appears, the words or expressions listed are to be 

given the meaning contained within the 1978 Act.  This includes:   

‰  "Financial Year" means the twelve months ending with 31 March 

‰  "Land" includes buildings and other structures, land covered with water and any estate, 

interest, easement, servitude or right in or over land 

‰  "Month" means calendar month 

‰  "Secretary of State" means one of her Majesty's Principal Secretaries of State 

 

14052 

In any Act, unless the contrary intention appears:  

‰  Words imparting the masculine gender include the feminine and vice versa 

‰  Words in the singular include the plural and vice versa 

 

14053 

Where an Act confers powers to make subordinate legislation (e.g. Regulations), expressions 

used in the subordinate legislation have, unless the contrary intention appears, the same as 

they have in the Act.  

 

14054 

The Act applies to itself and to any other Act or subordinate legislation passed or made either 

before or after the commencement of this Act.  

14055-14099 
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Types of Law and Crimes  

 

Introduction 

 

14100 This 

section: 

 

‰  Gives some background information on Scots Law, Case Law, precedent, Common Law 

and Statutory Law 

‰  Explains the following crimes: 

⇒  The common law crime of fraud  
⇒  The common law crime of forgery and uttering 
⇒  The common law crime of embezzlement  
⇒  The common law crime of theft  
⇒  The common law crime of reset 
⇒  The common law crime of attempt to pervert the course of justice 

‰  Explains Art and Part Liability or Acting in Concert  

‰  Gives an overview of corrupt transactions and bribery including the relevant legislation 

‰  Provides brief details on other legislation that impacts on fraud investigations 

14101-14109 
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Scots Criminal Law  

 

14110 

The Criminal Law of Scotland forms part of a hybrid legal system, which has over the centuries 

been developed from the concepts of the Great Scots Legal Writers who were influenced by 

both the Franco-Germanic and Anglo-American Legal Systems.  The Criminal Law of Scotland 

is divided into:  

‰  Common Law – a comprehensive body of law derived from rules and customs, the 

fundamental principals of which have existed from time immemorial (the form of this law is 

flexible and may be clarified by the High Court)     

‰  Enacted Law – the written law of some body with the power to legislate e.g. parliament (it 

includes statutes, orders, regulations and by-laws 

 

Guilty Knowledge - Common Law 

 

14111 

The essence of all common law crimes is guilty conduct (Actus Reus) and guilty intention 

(Mens Rea).  Very often this knowledge or intention is presumed from the facts. 

 

Actus Reus 

 

14112 

Actus Reus is the physical (guilty) act or conduct which is a constituent element of a crime.  

The act may be voluntary i.e. intentionally; or involuntary or may be done by wilful omission, but 

the individual knew what they were doing. 

 

Mens Rea  

 

14113 

Mens Rea is a blameworthy state of mind i.e. the intention or knowledge of wrongdoing that 

constitutes a part of a crime.  This is the mental state expressly or implicitly referred to in the 

definition of the crime in question.  It is loosely described as the “guilty mind”. 

 

14114 

Need to satisfy one of three conditions: 

‰  Deliberate 

‰  Recklessness 

‰  Negligent 
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Deliberate - Guilty Intention 

 

14115 

To act with the intent to bring something about for which they wanted that outcome i.e. intended 

to break the windows. 

 

Recklessness 

 

14116 

Awareness of risks following actions taken by them but chose to ignore them i.e. weaving 

through lines of the motorway with no care for others.  The individual knew that there was a risk 

but carried on anyway. 

 

Negligently 

 

14117 

Expected to comply with rules but chose to ignore them e.g. 30 mile speed limit but driving at 

60 miles and then knocking down a child.  No intention to knock down the child but flouted the 

rules.  

 

14118 

Actus Reus and Mens Rea elements must be proved beyond all reasonable doubt by the 

prosecution to secure a conviction in a court of law.  It is for the prosecution to prove the guilt of 

an accused and the accused is under no obligation to offer any explanation for their conduct. 

 

Latin words, phrases and maxims in Scots Law 

 

14119 

For more information on Latin words, phrases and maxims in Scots Law see Appendix A. 

 

Guilty knowledge – Enacted Law 

 

14120 

Where an enactment poses an absolute obligation the courts may punish the offender even if 

he had no guilty knowledge or intention.  However, if the enactment uses the word ‘knowingly’ 

or a similar expression, guilty knowledge or intention must be proved.   

 

Case Law and Precedent 

 

14121 

It is important that it is understood that the whole legal process is subject to previous "Case 

Law" when it sets "Precedent", and that this is something that can change as time goes on. 
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14122 

An Act of Parliament or subordinate legislation (e.g. Regulations) may set out the law but 

ultimately it is the Courts who will interpret this and say what it means in the event of a dispute.  

 

14123 

Such decisions by the Courts comprise Case Law and in certain circumstances set precedents 

which other courts must follow. 

 

Examples of Case Law 

 

14124 

Tonge v. HM Advocate - Lord Emslie said “If caution not given when it should be, then 

admissibility of evidence in jeopardy.” 

 

14125 

Pennycuik v. Lees - Caution not given but evidence allowed because first interview was 

deemed to be fact finding and in the second interview there was no unfairness as suspect 

aware of what going on. 

 

14126 

Milne v. Cullen - Lord Wheatley said in addressing the balance of fairness to the public with that 

of the individual, there was a need to avoid “…hamstringing the police in their investigation of 

crime with a series of academic vetoes which ignore the realities and practicalities of the 

situation and discount completely the public interest” 

 

14127 

Jones v. Milne - Lord Justice General Emslie said “Whether or not a caution is given before or 

after questioning is not necessarily unfair but cross examining, pressure and deceit should be 

avoided.” 

 

Common Law  

 

14128 

Common Law is open to interpretation and is not written down.  Common Law is not time 

barred, as there are no time limits for prosecution (although the investigation and prosecution 

must be brought without undue delay).   
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Statutory Law  

 

14129 

Statutory Law is written law such as: 

‰  Computer Misuse Act 1990 

‰  The Misuse of Drugs Act 1971 

 

14130 

Statutory Law is written down in statue.  There is often a 6-month time bar for prosecution in 

summary courts and no time limit in solemn proceedings i.e. from the date of offence until the 

institution of.  Some statutes set different time limits for instituting proceedings e.g. The Misuse 

of Drugs Act 1971 refers to a 12 month time-bar and others allow the 6 month time-bar to be 

calculated from the date the Lord Advocate has sufficient information to mark the case for 

prosecution (usually the date the police report is submitted e.g. driving a car with no insurance).  

 

Comparison of English and Scots law 

 

14131 

A comparison of English and Scots law is given at Appendix B. 
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The common law crime of fraud  

 

Crime 

 

14132 

It is not possible to give an exact definition to embrace all the modes of fraud which are 

punishable at common law.  The following elements must be proved by corroborated evidenced 

and if they cannot be proved by corroborated evidence it is unlikely that the charge will prove:  

‰  A false pretence – a false pretence by word of mouth, writing or conduct, and 

‰  An inducement - induce someone to pay over monies/hand over goods, and 

‰  A practical result - that the cheat designed had been successful to the extent of gaining 

benefit of advantage, or of prejudicing, or tending to prejudice, the interests of another 

person 

 

Example  

Mr Bloggs knowingly submits a Form GOS (3) to the NHS for payment for a pair of glasses 

he has not provided. 

False pretence – Bloggs pretended he provided the pair of glasses and has submitted a 

claim for goods he has not in fact provided. 

Inducement – As a result of sending in the form he induces the NHS to pay him for them. 

Practical result – He has been paid for the glasses  

 

 

Personation 

 

14133 

Fraud may be committed by personating another person, or by falsely assuming a certain 

position or status, for the purpose of obtaining gain, benefit or advantage.  For example, it 

would be fraud for a person to assume the identity of a company representative and thereby 

obtain possession of goods, in the pretence that they will be delivered to the company they 

pretend to represent. 
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Example  

Smith’s friend works for a local supply company called The Main Supplies, which supplies 

the NHS with goods.  In conversation Smith learns that NHS employees go to the supplier 

and purchase and receive goods, by signing an invoice, which is later forwarded to the 

NHS for payment. 

Smith goes into the supplier and tells them he is employed by the NHS and asks for the 

goods.  He tells the supplier to send the bill to the NHS as usual.  After signing the invoice, 

Smith leaves the premises with the goods. 

False Pretence – Smith approaches the supplier falsely identifies himself as an NHS  

employee and asks for the goods. 

Inducement – As a result of this he induces employees at the main supplies to give him 

the goods and send on invoice for those goods to the NHS. 

Practical Result – The supplier has handed over the goods to Smith.  The supplier will not 

receive payment for the goods and Smith has obtained the goods by fraud.  

 

 

14134 

Similarly if a person presents another’s credit card or cheque and fraudulently purports to be 

the account holder, that person, if they obtain some definite result is guilty of fraud (or if 

unsuccessful, attempted fraud). 

 

14135 

Officials who are under suspension may commit fraud if they pretend to be able to fulfil the 

duties of their office. 

 

Accused need not gain  

 

14136 

In order to establish the crime of fraud it is not necessary that the accused should have made 

any actual gain or that the person defrauded should have incurred any loss of any kind.  Any 

definite practical result achieved by fraud is sufficient.   
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Essence of fraud 

 

14137 

The essence of fraud consists in inducing the person who is defrauded either to take some 

action he or she would not otherwise have taken, or do some act he or she would not otherwise 

have done, or to become the medium of some unlawful act, and for the accused to have 

needed some practical result from that.  

 

Fraud or attempted fraud 

 

14138 

It is sometimes difficult to decide whether the crime is fraud or attempted fraud.  Although he or 

she need not have derived any gain the accused must have had some measure of success 

before the crime is complete.  In order to prove a charge of attempted fraud the scheme must 

have passed a stage of preparation and entered a stage of perpetration tending to prejudice the 

interests of another person.  

14139-14139 

 

Fraud or Theft 

 

14140 

There may be occasions when it is difficult to decide whether the actions of an accused 

constitute Fraud or Theft (i.e. where theft is carried out by fraudulent means).  Fortunately the 

law recognises the problem and a person charged with fraud can be convicted of theft, and vice 

versa.  In trying to decide which is the appropriate charge, you should consider whether you 

can prove each of the elements of the fraud ie the false pretence, the inducement and the 

practical result. 

 

Case of Adcock v Archibald 1925JC 

 

14141 

In the case of Adcock v Archibald Lord Clyde stated “It is not necessary to prove an actual gain 

by the accused, or an actual loss on the part of the person alleged to have been defrauded.  

Any definite practical result achieved by the fraud is enough”.  Lord Hunter said “The essence 

of the offence consists in inducing the person who is defrauded either to take some action he or 

she would not otherwise have taken, or to do some act he or she would not otherwise have 

done, or to become the medium of some unlawful Act”. 

 

14144 

Fraud in Scots Law is therefore a crime remarkably wide in scope.  

14145-14159 
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The Law  

 

The common law crime of forgery and uttering 

  

Crime 

 

14160 

Forgery and uttering is a crime at common law, and consists in the making and publishing of a 

writing feloniously intended to represent and pass for the genuine writing of another person.  

Uttering means the tendering or presenting of a document.  

 

 

Example 

David applies for a nurse’s job, which requires professional qualifications.  He has not 

passed his exams, but his brother, Daniel, has and holds the certificates for these 

qualifications.  David borrows’ his brother’s certificates and alters the name on them to 

David.  He then forwards the certificates to the NHS, where they are identified as having 

been altered.  After investigating the circumstances, David is charged with, among other 

things, the common law crime of forgery and uttering. 

 

Essentials  

 

14161 

To convict an accused of uttering a forged document, the prosecution must corroborate each of 

the following: 

‰  The document tendered was a “forged document” 

‰  The forged document was tendered to some other person, in the pretence that it was 

genuine and authenticated 

‰  The document was uttered with the intention of disadvantaging the interests of another 

 

Forgery 

 

14162 

A forged document is a document that started out as genuine but has been falsified in some 

way.  As opposed to a counterfeit document that has been made or copied.  It is not an offence 

to practice counterfeit signatures or assemble forged documents.   

 

14163 

A forged document is one which pretends to be genuine in the sense that it pretends to be 

authenticated (usually by signature), by a particular person or body.  The crime is committed 

when they are uttered as genuine.  
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Examples of forged documents 

 

14164 

The following are examples of recognised methods of producing a forged document: 

‰  Fabricating a whole document including the signature 

‰  Applying a false signature to a genuine document 

‰  Transferring a genuine signature from elsewhere onto a fabricated document 

‰  Altering a genuine signed document to alter the character or meaning without the consent 

of the author 

‰  Placing a writing above a genuine signature without the consent of the signatory 

 

The significance of the uttering process  

 

14165 

Forgery, on its own, is not criminal.  To complete the crime of forgery, the forged document 

must be put to use or founded on as genuine.  The uttering must be made with fraudulent 

intent, and surrender of possession of the forgery must be such that it puts the document out of 

the control of the accused.  It is then immaterial whether or not the document reaches the 

person it is intended to deceive, or whether it is immediately detected as a forgery.   

 

14166 

Where a forged document is uttered, the person tendering the document is the principal 

offender, no matter who forged the document.  The actual forger of the document is not guilty of 

this crime unless the prosecution can prove that he or she had prior guilty knowledge that his or 

her forgery was to be criminally uttered.  In such a case the forger would be an accessory to 

the crime. 

 

Other factors to bear in mind 

 

14167 

In cases such as forgery and uttering, where the document is the very essence of the case, its 

production is essential unless the absence of the document can be accounted for in evidence. 

14168 

The introduction of the crime of attempted fraud has reduced the scope of this crime.  

14169- 14179 
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The Law  

 

The common law crime of embezzlement  

 

Crime  

 

14180 

The essence of this crime is the felonious appropriation of property (i.e. a thing or things 

belonging to someone) that has been entrusted to the accused with certain powers of 

management or control.   

 

14181 

The accused must have received either a limited ownership of the property, or actual 

possession of the property under liability to account for it to the owner. 

 

14182 

There must be a dishonest and felonious intention to appropriate the property that is in the 

possession of the offender as employee, trustee agent or other administrator. 

 

14183 

Where an accused diverts property to his or her own use while carrying out the instructions of 

his or her principal there will be embezzlement.  Actual appropriation may not be required, i.e. 

the attempt will be sufficient if proven, to bring about a charge.  

 

14184 

In the offence of embezzlement the property is either under the control of or in the possession 

of the accused.  He or she then diverts it to his own use.   For example, a cashier of a Trust 

using Trust funds.  

 

14185 

How is this distinguishable from theft?  Hume said the offence lies in the short accounting, and 

concealment, not in the actual taking.  Therefore it will depend on the circumstances of the 

case as to which will be used, or if both are to be used. It may also be difficult to decide 

whether fraud is a more appropriate charge.  Remember that while that is an implied alternative 

to embezzlement, fraud is not. 

 

Essentials 

 

14186 

To convict an accused of embezzlement, the prosecution must corroborate each of the 

following: 

‰  Dishonest and felonious intention  

‰  Intention to divert property  

‰  There is an intention for the property to be used by the accused 

14187-14219 
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The Law  

 

The common law crime of theft  

  

 

Crime 

  

14220 

Theft is a crime at common law and is the felonious taking or appropriating of property without 

the consent of the rightful owner or other lawful authority.  It is not theft to take the property 

under a claim of right made in good faith or under the reasonable belief that the owner had 

granted his or her permission. 

 

 

Example 

A thief takes a pad of blank GP 10’s (prescriptions) from a doctor’s surgery with the intent 

of using them to obtain drugs from a chemist.  

 

Essentials  

 

14221 

To constitute the crime of theft all the essential elements must be corroborated: 

‰  There was a taking and appropriation (possession) of property  

‰  The taking was felonious (with criminal intent) 

‰  There was intent to deprive the owner  

‰  The property belonged to another  

 

Taking and appropriation  

 

14222 

To constitute theft the thief must have taken the property and appropriated it to his own use, 

even if that use is merely to put the article aside so as to carry it away. The property must pass 

into the possession of the accused if only for an instance.  

 

14223 

The taking must however be more than just taking hold of the article and it infers a removal or 

carrying away of the goods. The taking need not be committed for the sake of gain: the 

essence of the theft is the intent to deprive the owner of his property in the knowledge that the 

act is wrongful.  The deprivation need only be temporary, and subsequent restitution does not 

purge the offence. 
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The Law  

 

Attempted theft 
 

14224 

If the person were to take hold of the article without removing the item, the crime would be 

attempted theft,  provided that the prosecution can prove that the intention was to take and 

appropriate the property.  

 

14225 

The reason for the appropriation is immaterial and need not be for the purposes of personal 

gain.  

14226-14229 

 

Felonious taking  

 

14230 

It must be shown that the accused had no right to take and appropriate the property and, 

furthermore that he or she knew he or she had no right to take the property.  

 

Intent to deprive 

  

14231 

To constitute theft the thief must, at the time of the taking, intend to deprive  the owner of the 

property.  It would not be theft if a person took an article intending that it be later returned to the 

owner.  

 

Property of another  

 

14232 

It must be proved that the property stolen belonged to another and not to the accused. It is 

immaterial to whom the property belongs, whether to the Crown, society, club, corporation, 

company, or individual, or even to some person unknown.  

 

14233 

The property stolen must consist of some material thing. For example air, or water in a river, 

cannot be stolen as it does not belong to anyone.   

 

14234 

Similarly wild animals cannot be stolen, as they belong to no-one.  Such animals could be 

stolen, however, if they had first been confined in a net or killed. Poaching legislation exists 

because the taking of wild animals does not generally constitute theft.  
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Theft to include Embezzlement, etc 

 

14235 

A person charged with theft may be convicted of reset; a person charged with robbery or 

embezzlement or fraud may be convicted of theft, although the circumstances proved may in 

law amount to robbery.  This power to convict a person of an offence other than the offence 

charged shall be exercisable by the Sheriff Court before which such person is tried 

notwithstanding that the other offence was committed outside the jurisdiction of that Sheriff 

Court (Schedule 3, Criminal Procedure (Scotland) Act 1995). 

 

14236 

However, it should be noted that a person charged with fraud cannot be convicted of 

embezzlement and vice versa so careful consideration will require to be given to which of these 

two offences is the most appropriate in any given set of circumstances. 

 

Theft of computer data 

 

14237 

Section 1 of The Computer Misuse Act 1990 creates an offence to knowingly cause a computer 

to gain access to any program or data held in any computer if that access is unauthorised. This 

offence was created to criminalise “hacking”. 

14238-14239 

 

Aggravations of theft 

 

14240 

If a crime is classed as being aggravated it means that it is held to be more serious due to the 

manner or circumstances in which it is committed. This does not mean that the incident is a 

separate crime, merely that being more serious the courts are likely to impose heavier penalties 

on the culprits.  

 

General aggravations   

 

14241 

Thefts committed in the following circumstances are considered to be aggravated thefts: 

‰  Theft by housebreaking 

‰  Theft by opening a lockfast place 

‰  Theft by a person whilst on bail 

‰  Theft by a person in a position of trust 
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The Law  

 

Theft by housebreaking 

 

Crime  

 

14242 

Theft by housebreaking is committed whenever the security of a 'house' is violated and some 

article abstracted or moved for the purpose of being carried off.   

 

Meaning of 'House'  

 

14243 

The term house covers any dwelling house or other roofed building, finished or unfinished, or 

any part of a building used as a separate dwelling, which is secured against intrusion by 

unauthorised persons.  

 

14244 

A room within premises cannot be classed as a separate dwelling and is not classed as a 

‘house’.  However a bedsit with some separate facilities would be classed as a separate 

dwelling. 

14245-14249  

 

Modes of perpetration  

 

14250 

Opening the outer door of the building by force, or by means of a false key, or by the true key if 

it has been found or dishonestly obtained or illegally retained or taken from the place where it 

was hidden by the owner. 

 

14251 

The door must have been secured.  It is not housebreaking to open the door merely by turning 

the knob or handle or a key which has been left in the lock.  

 

14252 

Raising or opening a window.  It is not housebreaking to enter by a window which is already 

open and which is not opened further, unless the window is at such a distance from the ground 

that there was no special risk in leaving it open.  

 

14253 

Tampering with the fastenings while within the building and subsequently returning and 

obtaining entry.  It is not housebreaking for a person to conceal himself or herself in a building 

for the purpose of committing theft and then to break out.  
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14254 

Ringing the doorbell of a house and rushing in past the person who opens the door.  If the 

‘rushing in’ indicated that there was a display of force calculated to intimidate or if actual 

violence was used the circumstances would be charged as robbery or theft.  

 

14255 

By descending a chimney, or passing through a sewer, or any other extraordinary mode of 

entry.  

14256-14269 

 

Attempted housebreaking with intent to steal 

 

14270 

If a person makes an unsuccessful attempt to break into a house, for the purpose of stealing 

the charge would be 'Attempted housebreaking with intent to steal'.  

  

Housebreaking with intent to steal 

 

14271 

If a person breaks into premises with the intention of stealing, but where nothing is in fact 

stolen, the charge would be 'Housebreaking with intent to steal'.  

14272-14279 

  

Theft by opening lockfast places  

 

Crime   

 

14280 

Theft by opening lockfast places is committed whenever the security of the lockfast place is 

overcome and the contents stolen.  

 

14281 

The expression "Iockfast places" includes rooms, cupboards, drawers, safes, desks, cash 

boxes, showcases, and any other receptacle, the contents of which are protected by lock and 

key. 

 

14282 

Frequently, opening lockfast places occurs in combination with housebreaking. Thus, if the 

security of a building has to be violated to gain access to the receptacle, the crime would be 

theft by housebreaking and opening lockfast places.  
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14283 

It is not theft by opening lockfast places to steal a locked receptacle (eg a safe) and 

subsequently remove the contents. In such a case, the relevant charge is theft of the receptacle 

and its contents. 

14284-14289 

  

Opening a lockfast place with intent to steal 

 

14290 

To constitute the crime some article must have been stolen from the lockfast place, once 

opened.  If nothing is stolen the culprit can be charged with opening a lockfast place with intent 

to steal.  

14291-14299 
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The common law crime of reset  

 

Crime  

 

14300 

The common law crime of reset  is very closely linked with the common law crime of theft.  

 

14301 

Reset is a crime at common law committed by any person, with intent to deprive the owner, to 

receive and keep property knowing that it has been appropriated by theft, robbery, 

embezzlement or fraud.  Reset can only be committed by a person who was not party to the 

original appropriation.  Therefore, the receiving of property by a person who was involved in the 

offence does not constitute reset: such a person is "art and part" in the original crime.  

 

Essential elements 

 

14302 

To prove a charge of reset it must be shown that all of the essential elements of the crime were 

present: 

‰  There must be guilty knowledge on behalf of accused 

‰  There must be felonious (criminal) intent to deprive owner 

‰  Accused must have received the property 

‰  The property must be dishonestly obtained  

 

Guilty knowledge 

  

14303 

To establish the crime of reset, it is essential to prove guilty knowledge and not mere suspicion, 

on the part of the accused that the property has been dishonestly obtained.  

 

14304 

It is not necessary to show that the accused had been directly informed that the property was 

so obtained: guilty knowledge may be inferred from the circumstances in which the property 

was received or retained. 

 

14305 

The guilty knowledge need not be simultaneous with the receiving.  A person who accepts 

property in good faith and subsequently learns that it was dishonestly acquired is guilty of reset 

if he or she continues to keep it.  

14306-14309 
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Criminal intent  

 

14310 

The essence of reset is the felonious intent to deprive the owner of possession of his property.  

When the property is so received, the crime is complete as soon as the property has passed 

into the possession of the resetter even although he or she retains it only for an instant. 

 

Receipt of property  

 

14311 

The accused must have some measure of control over the property.  Thus, it is not reset for a 

person to knowingly harbour a criminal with the property in his possession, as in such a case 

the custody does not pass to that person. 

 

14312 

It is not necessary that the property should have been received directly from the criminal, and it 

is immaterial whether receipt is by gift, purchase, pledge, barter, or agreeing to take charge of 

the property. 

14313-14319 

  

Property dishonestly obtained 

  

14320 

It must be shown that the property forming the subject of a charge of reset was dishonestly 

taken by theft, robbery, embezzlement or fraud, but it is not necessary to the conviction of the 

resetter that the thief should have been convicted or even discovered. 

14321-14399 
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Attempt to Pervert the Course of Justice 

 

Crime 

 

14400 

Attempt to Pervert the Course of Justice is a crime at common law which can be described as: 

‰  Any overt and intentional action calculated, to interfere with 

‰  Either the normal investigation of a crime, or 

‰  The bringing of an offender to justice 

 

Case law examples 

 

14401 

The following are case law examples, which illustrate some of the different ways in which the 

crime can be committed in relation to the above definition.  To commit this offence there must 

be a blatant act to deliberately affect an investigation or evidence: 

‰  Active destruction, or concealment of productions which may lead to the detection of a 

serious crime (particularly when committed by some person other than the accused) 

‰  Requesting a witness refrain from identifying an accused 

‰  Where the police are trying to trace a suspect, assisting that person to evade the officers 

‰  As a potential witness, intentionally telling lies to the police during the course of a criminal 

investigation. 

‰  A motorist attempting to evade prosecution by supplying the police with a false name or 

address 

 

Perjury 

 

14402 

The basis of our justice system is that witnesses tell the truth in court and recall events to the 

best of their recollection.  It is accepted by the courts that when giving evidence there will be 

slight variations in the evidence of events as witnesses saw or recalled them. 

 

14403 

There should however, be uniformity in the evidence given by the witnesses and it would be 

clear to the court when someone is giving false evidence through a range of discrepancies or 

while being inconsistent in their replies when being examined and cross-examined. 
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14404 

When a witnesses deliberately gives false evidence or sets out to mislead the court this strikes 

at the very heart of our justice system as it defeats the principles and standards people demand 

and expect and as such it is dealt with as a very serious crime. 

14405-14409 

 

Crime 

 

14410 

Perjury is a crime at common law: 

‰  Committed by any person 

‰  Who wilfully makes a false statement 

‰  Under oath or affirmation equivalent to oath. 

 

Essentials 

 

14411 

To constitute the crime of perjury, the following essentials must be present. 

‰  Falsehood must be made under oath or affirmation in civil or criminal proceedings 

‰  It must be proved to be false and that the accused knew it was false 

‰  It must relate to evidence of fact and it is not perjury if due to faulty recollection or 

misunderstanding 

‰  It must be direct and unequivocal 

‰  It must be relevant to the point at issue. It is not perjury if the evidence is irrelevant or 

incompetent 

 

Subornation of Perjury 

 

14412 

This subject logically follows on from the previous subject and again centres upon the truth 

being told in court. It may be in the interests of some other party, other than the witness, to 

have serious doubt cast upon the evidence given in the proceedings which would lead to the 

acquittal of the accused. 

 

14413 

It is immaterial what method is used to induce or cause the witness to give false evidence, 

whether it be intimidation or some other method of inducement. 

14414-14419 
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Crime 

 

14420 

Subornation of Perjury is a crime at common law: 

‰  Committed by any person who 

‰  Counsels or induces, by any means 

‰  A person to give false testimony in judicial proceedings 

 

14421 

An example of this would be in a serious fraud trial where vital witnesses are intimidated or 

threatened by the accused or their associates.  Unless they give false evidence in court then 

some form of violent act will take place against the witness, his friends or relatives or his 

property. 

 

14422 

Equally it does not necessary need to be a violent act, there may be some form of inducement 

given to the witness including money, holidays, property etc. 

 

14423 

The crime of subornation of perjury is not complete unless the witness submits to the 

inducement and gives false evidence. 

14424-14429 

 

Attempted subornation of Perjury 

 

14430 

However the common law crime of attempted subornation of perjury is complete as soon as 

any inducement or intimidation etc. has been made.  This would be relevant where the witness 

is approached, an inducement or intimidation is given and the matter is reported to the police 

before the witness goes to court. 

14431-14499 
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The Law  

 

Art and Part Liability or Acting in Concert 

 

Introduction 

 

14500 

More than one individual may commit a criminal offence.  The individuals involved commit the 

same crime but may play different roles.  The term in Scots Law to describe this type of guilt is 

art and part liability or acting in concert. The fact that criminal law treats all participants in a 

criminal offence as equally guilty may seem harsh.  However the reasoning is sound, i.e. the 

person who incites or aids the main offender is as much a threat to society.  

 

14501 

Art and part liability or acting in concert is not a crime in its own right.  It is a legal term used to 

describe the principal that everyone who participates in the crime is equally liable no matter 

what part they played.  For example, in a bank robbery, three people enter and rob the bank, 

one waits outside to drive the getaway vehicle, another acts as lookout and another provides 

the masks and guns to the three that enter the bank.  All are guilty of the robbery. 

14502-14519 

 

Statutory Provisions 

 

14520 

Some statutes create specific offences in relation to acting in concert for example, Section 293 

of the Criminal Procedure (Scotland) Act 1995 provides that any person who aids, abets, 

counsels, procures or incites any person to commit an offence against the provisions of any 

statute shall be guilty of an offence. 

14521-14529 

 

Conspiracy  

 

14530 

When two or more persons agree to a course of action, which if achieved would constitute a 

crime by the laws of Scotland.  The crime is committed once the agreement has been reached. 

It is not conspiracy to put forward an idea with a view to possible future agreement. 

 

14531 

In reality the proof of conspiracy will come from the actions of the accused persons, there does 

not have to be evidence of specific verbal written agreement.  

14532-14539 
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Incitement  

 

14540 

To invite another to enter a criminal conspiracy. 

 

14541 

Attempted incitement may be charged if the person approached declines to join the conspiracy 

or commit the crime. 

14542-14559 

 

Attempted crimes  

 

14560 

To act with a view of bringing about a desired result which in itself is an offence.  Not all crimes 

succeed, e.g. a fraudulent misrepresentation that fails to benefit the accused. 

 

14561 

There are two things to consider:  

‰  Should attempted crimes be punishable in the same way as completed crimes?  

‰  When does conduct amount to an attempt? 

 

14562 

There has been a lot of attention paid to the first point.  There are some who feel there should 

be no distinction, and both treated as the same by the courts.  However the application of the 

above in criminal law is generally thought to be inappropriate.  Criminal law is concerned with 

result, and in practice the courts treat an attempt as less serious.  The view is that there is little 

or no harm or loss to the public.  

 

14563 

There is no legislation in Scotland that gives guidance on when conduct amounts to an attempt. 

In England the Criminal Attempts Act 1981 states the accused should have gone beyond mere 

preparation.  A way of separating the preparation from the attempt is to ask the question - Is the 

person trying to carry out the crime? If the answer is yes he or she has gone past the 

preparatory stage. 

 

14564 

The attempted crime must be possible.  

14565-14599 
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Corrupt Transactions & Bribery 

 

 

Introduction 

 

14600 

It is a crime at common law when an inducement to act contrary to his duty is offered to a 

person concerned in the administration of justice or performing a public duty in which the public 

is interested.  Thus, it is criminal to bribe any judge, magistrate, or other officer of the law to 

pervert the course of justice, or a public official to violate or neglect his duty. 

14601-14609 

 

Punishment 

 

14610 

The giver and receiver are equally guilty and are liable to imprisonment.  The following 

decisions are of considerable interest: 

‰  Held that an attempt to bribe a member of a Licensing Court to vote in favour of an 

application for a certificate or licence is a crime at common law.  (Logue v. Strathern, 1931 

S.L.T 589). 

‰  Held, in England, that it is criminal for an army officer to accept considerations from firms 

for allowing them to supply provisions to regimental canteens (R. v. Whitaker, 1914, 79 J.P 

28). 

14611-14619 

 

Corruption in office 

 

14620 

Every person who shall by himself or by or in conjunction with any other person, corruptly solicit 

or receive, or agree to receive, for himself, or for any other person, any gift, loan, fee, reward, 

or advantage whatever as an inducement to, or reward for, or otherwise on account of any 

member, officer, or servant of a public body as in this Act defined, doing or forbearing to do 

anything in respect of any matter or transaction whatsoever, actual or proposed, in which the 

said public body is concerned, shall be guilty of a misdemeanour. 
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14621 

Every person who shall by himself or by or in conjunction with any other person corruptly give, 

promise, or offer any gift, loan, fee, reward, or advantage whatsoever to any person, whether 

for the benefit of that person or of another person, as an inducement to or reward for or 

otherwise on account of any member, officer, or servant of any public body as in this Act 

defined, doing or forbearing to do anything in respect of any matter or transaction whatsoever, 

actual or proposed, in which such public body as aforesaid is concerned, shall be guilty of an 

offence. 

 

14622 

See later in this section of the Reference Guide for meanings of “advantage”, “person” and 

“public body”, and for application of the foregoing paragraphs to Scotland. 

14623-14629 

 

Other important points 

 

14630 

Other important points are:  

‰  A prosecution for an offence under paragraphs 14620 and 14621 above shall not be 

instituted except by or with the consent of the Lord Advocate. 

‰  For presumption of corruption in certain cases, see Prevention of Corruption Act, 1916 later 

in this part of the Reference Guide 

‰  A person shall not be exempt from punishment under this Act by reason of the invalidity of 

the appointment or election of a person to a public office 

14631-14639  

 

Public Bodies Corrupt Practices Act 1889 

 

Summary of offence 

 

14640 

Any person on conviction for offending as aforesaid shall, at the discretion of the court before 

which he is convicted, be liable: 

‰  On summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not 

exceeding the statutory maximum, or to both; and 

‰  On conviction on indictment, to imprisonment for a term not exceeding 7 years or to a fine, 

or to both (as amended by Section 47, Criminal Justice Act, 1988). 
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14641 

In addition to inflicting the foregoing penalty, the court is empowered, inter alia, to adjudge the 

accused incapable of being elected or appointed to any public office for five years from the date 

of his conviction, and to forfeit any such office held by him at the time of his conviction. 

 

14642 

On a second conviction, he is liable to be adjudged to be for ever incapable of holding any 

public office, and to be incapable for five years of being registered as an elector, or voting at an 

election either of members to serve in Parliament or of any public body.  (Section 2, as 

amended by Section 52(7), Representation of the People Act, 1948). 

14643-14649 

 

Interpretation 

 

14650 

In the Public Bodies Corrupt Practices Act 1889:  

‰  The expression “public body” means any council of a county or council of a city or town, 

any council of a burgh, also any board, commissioners, select vestry, or other body which 

has power to act under and for the purposes of any Act relating to local government, or the 

public health, or to poor law or otherwise to administer money raised by rates in pursuance 

of any public general Act, but does not include any public body as above defined existing 

elsewhere than in the United Kingdom. 

‰  The expression “public office” means any office or employment of person as a member, 

officer, or servant of such public body. 

‰  The expression “person” includes a body of persons, corporate or unincorporated. 

‰  The expression “advantage” includes any office or dignity, and any forbearance to demand 

any money or money’s worth of valuable thing, and includes any aid, vote, consent, or 

influence, or pretended aid, vote, consent, or influence, and also includes any promise or 

procurement of or agreement or endeavour to procure, or the holding out of any 

expectation of any gift, loan, fee, reward, or advantage. 

14651-14659 

 

Public body 

 

14660 

The expression “public body” also includes local and public authorities of all descriptions; see 

the Prevention of Corruption Act 1916 paragraph 14741. 

14661-14669 
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Licensing Board 

 

14670 

A Licensing Board is a “public body” (Campbell v. H.M.A., 1942 S.L.T.19). 

 

Application to Scotland 

 

14671 

In the application of this Act to Scotland the Sheriff Principal and Sheriff shall have jurisdiction 

to try any offence under this Act; and the expression “misdemeanour” shall mean “crime and 

offence.”  

14672-14699 
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Prevention of Corruption Act 1906 

 

Transaction with Agents 

 

14700 

If any agent corruptly accepts or obtains, or agrees to accept or attempts to obtain, from any 

person, for himself or for any other person, any gift or consideration as an inducement or 

reward for doing or forbearing to do, or for having done or forborne to do, any act in relation to 

his principal’s affairs or business, or for showing or forbearing to show favour or disfavour to 

any person in relation to his principal’s affairs or business; or 

 

14701 

If any person corruptly gives or agrees to give or offers any gift or consideration to any agent as 

an inducement or reward for doing or forbearing to do, or for having done or forborne to do, any 

act in relation to his principal’s affairs or business, or for showing or forbearing to show favour 

or disfavour to any person in relation to his principal’s affairs, or business; or 

 

14702 

If any person knowingly gives to any agent, or if any agent knowingly uses with intent to 

deceive his principal, any receipt, account, or other document in respect of which the principal 

is interested, and which contains any statement which is false or erroneous or defective in any 

material particular, and which to his knowledge is intended to mislead the principal; 

 

14703 

He shall be guilty of an offence and shall be liable: 

‰  On summary conviction, to imprisonment for a term not exceeding 6 months or to a fine not 

exceeding the statutory maximum, or to both; and 

‰  On conviction on indictment, to imprisonment for a term not exceeding 7 years or to a fine, 

or to both. 

 

 

Example 

Six civil servants were prosecuted in 1987 for accepting bribes of £48,000 in connection 

with the disposal of Sullage (waste oil etc) at the Faslane base.  The year before five 

company directors had been prosecuted of paying bribes to the civil servants to be allowed 

to obtain the waste oil.  Shows therefore both sides of the offence. 

 

 

14704 

For the purposes of this Act the expression “consideration” includes valuable consideration of 

any kind; the expression “agent” includes any person employed by or acting for another; and 

the expression “principal” includes an employer. 
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14705 

A person serving under the Crown or under any corporation or any municipal, borough, county, 

or district council, or any board of guardians, is an agent within the meaning of this Act (as 

amended by Section 47, Criminal Justice Act 1988). 

14706-14719 

 

Criminal Procedure (Scotland) Act 1995 

 

14720 

In Scotland, all offences which are punishable under this Act on summary conviction shall be 

prosecuted before the Sheriff in manner provided by the Criminal Procedure (Scotland) Act, 

1995.  

 

Agent 

 

14721 

For presumption of corruption in certain cases and extended meaning of “agent”; see 

respectively paragraph 14730 and 14742, Prevention of Corruption Act 1916. 

 

14722 

A police constable is an “agent” of his chief constable within the meaning of the Prevention of 

Corruption Act, 1906. (Graham v. Hart 45 S.L.R. 332). 

14723-14729 
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Prevention of Corruption Act 1916 

 

Presumption of Corruption 

 

14730 

Where in any proceedings against a person for an offence under the Prevention of Corruption 

Act, 1906, or the Public Bodies Corrupt Practices Act, 1889, it is proved that any money, gift, or 

other consideration has been paid or given to or received by a person in the employment of Her 

Majesty or any Government department or a public body by or from a person or agent of a 

person, holding or seeking to obtain a contract from Her Majesty or any Government 

department or public body, the money, gift, or consideration shall be deemed to have been paid 

or given and received corruptly as such inducement or reward as is mentioned in such Act 

unless the contrary is proved.  

 

14731 

The Procurator Fiscal will always prefer a charge under the statutory corruption offences rather 

than under common law.  A statutory corruption has the effect of forcing the accused to give 

evidence to show their innocence.  Moreover, if the accused refuses to give evidence, the 

judge must instruct the jury to find the accused guilty.  This does not change the burden of 

proof as the prosecution must still prove the charge beyond all reasonable doubt, but it does 

change the onus of proof onto the accused 'shall be deemed to have been paid or given and 

received corruptly unless the contrary is proved'.    

14732-14739 

 

Interpretation 

 

14740 

The Public Bodies Corrupt Practices Act, 1889, the Prevention of Corruption Act, 1906, and this 

Act may be cited together as the Prevention of Corruption Acts, 1889 to 1916. 

 

14741 

In this Act and in the Public Bodies Corrupt Practices Act, 1889, the expression “public body” 

includes, in addition to the bodies mentioned in the last-mentioned Act, local and public 

authorities of all descriptions. 

 

14742 

A person serving under any such public body is an agent within the meaning of the Prevention 

of Corruption Act, 1906, and the expressions “agent” and “consideration” in this Act have the 

same meaning as in the Prevention of Corruption Act, 1906, as amended by this Act.   
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Licensing Board 

 

14743 

A Licensing Board is a “public body” within the meaning of paragraph 14741, (Campbell v. 

H.M.A., 1942 S.L.T. 19). 

14744-14799 
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Auctions (Bidding Agreements) Act 1927 

 

Illegal Bidding 

 

14800 

If any dealer agrees to give, or gives, or offers any gift or consideration to any other person as 

an inducement or reward for abstaining, or for having abstained, from bidding at a sale by 

auction either generally or for any particular lot, or if any person agrees to accept, or accepts, 

or attempts to obtain from any dealer any such gift or consideration as aforesaid, he shall be 

guilty of an offence under this Act, and shall be liable on summary conviction to a fine not 

exceeding level 5 on the standard scale, or to a term of imprisonment for any period not 

exceeding six months, or to both such fine and such imprisonment: 

 

14801 

Provided that, where it is proved that a dealer has previously to an auction entered into an 

agreement in writing with one or more persons to purchase goods at the auction bona fide on a 

joint account and has before the goods were purchased at the auction deposited a copy of the 

agreement with the auctioneer, such an agreement shall not be treated as an agreement made 

in contravention of this section. 

 

14802 

For the purposes of this section the expression “dealer” means a person who in the normal 

course of his business attends sales by auction for the purpose of purchasing goods with a 

view to reselling them. (as amended by Schedule 3, Criminal Justice Act, 1967 and paragraph 

5, Schedule 1, Criminal Procedure (Consequential Provisions) (Scotland) Act, 1995). 

14803-14809 

 

Auctions (Bidding Agreements) Act 1969 

 

14810 

Section 1, Auctions (Bidding Agreements) Act, 1969, provides that offences under Section 1 of 

the 1927 Act above, shall be indictable as well as triable summarily.  The penalty which may be 

imposed on a person on conviction on indictment shall be imprisonment for a term not 

exceeding 2 years or a fine or both. 

14811-14819 
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Act exhibited 

 

14820 

The particulars which under Section 7 of the Auctioneers Act, 1845, are required to be affixed 

or suspended in some conspicuous part of the room or place where the auction is held shall 

include a copy of this Act, and that section shall have effect accordingly.  

 

Auctions (Bidding Agreements) Act 1969 

 

14821 

Section 4, Auctions (Bidding Agreements) Act, 1969, provides that a copy of this Act shall also 

be exhibited at the sale. 

 

Promoting or Conducting 

 

14822 

It shall be an offence to promote or conduct, or to assist in the conduct of, a mock auction at 

which one or more lots to which this Act applies are offered for sale. 

 

14823 

Any person guilty of an offence under this Act shall be liable: 

‰  On summary conviction to a fine not exceeding the prescribed sum, or to imprisonment for 

a term not exceeding 3 months, or to both such a fine and such imprisonment; 

‰  On conviction on indictment, to a fine or to imprisonment for a term not exceeding 2 years, 

or to both such a fine and such imprisonment. 

 

14824 

Subject to the following provisions of this section, for the purposes of this Act a sale of goods 

by way of competitive bidding shall be taken to be a mock auction if, but only if, during the 

course of the sale: 

‰  Any lot to which this Act applies is sold to a person bidding for it, and either it is sold to him 

at a price lower than the amount of his highest bid for that lot, or part of the price at which it 

is sold to him is repaid or credited to him or is stated to be so repaid or credited, or 

‰  The right to bid for any lot to which this Act applies is restricted, or is stated to be restricted, 

to persons who have bought or agreed to buy one or more articles, or  

‰  Any articles are given away or offered as gifts. 
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14825 

A sale of goods shall not be taken to be a mock auction by virtue of paragraph (a) of the last 

preceding subsection, if it is proved that the reduction price, or the repayment or credit, as the 

case may be: 

‰  Was on account of a defect discovered after the highest bid in question had been made, 

being a defect of which the person conducting the sale was unaware when that bid was 

made, or 

‰  Was on account of damage sustained after that bid was made.  

 

14826 

See later in this section of the Reference Guide for meanings of “sale of goods by way of 

competitive bidding”, “competitive bidding”, “lot to which this Act applies” and “stated”. 

14827-14839 

 

Bodies Corporate 

 

14840 

Where an offence punishable under this Act which has been committed by a body corporate is 

proved to have been committed with the consent or connivance or to be attributable to any 

neglect on the part of any director, manager, secretary or other similar officer of the body 

corporate or any person purporting to act in such capacity, he as well as the body corporate, 

shall be deemed to be guilty of that offence and shall be liable to be proceeded against and 

punished accordingly.   

14841-14849 

 

Interpretation 

 

14850 

In this Act “sale of goods by way of competitive bidding” means any sale of goods at which the 

persons present, or some of them, are invited to buy articles by way of competitive bidding, and 

“competitive bidding” includes any mode of sale whereby prospective purchasers may be 

enabled to compete for the purchase of articles, whether by way of increasing bids or by the 

offer of articles to be bid for at successively decreasing prices or otherwise. 

 

14851 

In this Act “lot to which this Act applies” means a lot consisting of or including one or more 

prescribed articles; and “prescribed articles” means any plate, plated articles, linen, china, 

glass, books, pictures, prints, furniture, jewellery, articles of household or personal use or 

ornament or any musical or scientific instrument or apparatus. 
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14852 

In this Act “stated”, in relation to a sale of goods by way of competitive bidding, means stated 

by or on behalf of the person conducting the sale, by an announcement made to the persons 

for the time being present at the sale. 

 

14853 

For the purposes of this Act any bid stated to have made at a sale of goods by way of 

competitive bidding shall be conclusively presumed to have been made, and to have been a bid 

of the amount stated; and any reference in this Act to the sale of a lot to a person who has 

made a bid for it includes a reference to a purported sale thereof to a person stated to have bid 

for it, whether that person exists or not. 

 

14854 

For the purposes of this Act anything done in or about the place where a sale of goods by way 

of competitive bidding is held, if done in connection with the sale, shall be taken to be done 

during the course of the sale, whether it is done at the time when any articles are being sold or 

offered for sale by way of competitive bidding or before or after any such time. 

 

14855 

The provisions of paragraphs 14852 and 14853 are designed to facilitate the enforcement of 

the Act.  If it were necessary, for the purpose of proving that one of the practices specified in 

paragraph 14824 had occurred, to secure, as a witness, a person who had actually bid for an 

article, or had, for example, been sold an article for less than the amount bid, the enforcement 

of the Act might be hampered, either, because no such person was willing to give evidence or, 

because the person conducting the mock auction had merely pretended to receive bids from, or 

sell goods to, imaginary persons.  The effect of paragraphs 14852 and 14853 above is that the 

Act applies, not only when the practices referred to in the first two bullet points of paragraph 

14824 have actually occurred, but also when they have been stated to have occurred as 

interpreted in paragraphs 14852 above. 

14859-14899 

 

CFS Manual 

Section 14  

 



 

The Law  

 

Procedural Legislation and Acts 

 

Introduction  

 

14900 

Looking to fraud type cases there is much behaviour prescribed by Act of Parliament with 

respect to abuse and misconduct within business.  This section highlights some of the major 

pieces of legislation that can feature in fraud investigations namely: 

‰  Banker's Book Evidence Act 1897 

‰  Data Protection Act 1998 

‰  Criminal Justice Act 1988 

‰  Criminal Procedures (Scotland) Act 1995 

‰  The Companies Act 1985 

‰  The Criminal Law (Consolidation)(Scotland) Act 1995 

14901-14909 

 

Banker's Book Evidence Act 1897 

  

14910 

This is a process by which a defendants bank account details can be obtained but only after 

proceedings commence (i.e. after the information has been laid). 

 

14911 

It is important to note that it cannot be used speculatively proceedings must already have 

started before this procedure can be used.   Any time after the commencement of the 

proceedings a party (i.e. Prosecuting Solicitor) can make an application to the Court to inspect 

banker's books.  

 

14912 

On hearing the application the court may order that the prosecutor may inspect and take copies 

of entries.   A copy of any entry in a banker's book shall be received as prima facie evidence of 

such entry, and of the matters transactions and accounts therein recorded.   The order under 

Section 7 of the Bankers' Books Evidence Act 1897 gives a right to inspect; it is not in itself a 

substitute for a witness statement or a witness order. 

 

14913 

The practical effect is that once an order has been obtained the bank will produce the records 

and signs a witness statement. 

 

 

CFS Manual 

Section 14  

 



 

The Law  

 

14914 

However, it is common practice to obtain a common law warrant rather than apply for one 

under the Bankers' Books Evidence Act 1.   

14914-14919 

 

Data Protection Act 1998  

 

14920 

The various provisions of the Data Protection Act 1998 impact on investigation work.  See the 

Data Protection Act 1998 section of the Reference Guide for more detailed information on the 

Data Protection Act. 

14921-14939 

 

Criminal Procedure (Scotland) Act 1995  

 

14940 

This is one of the most important pieces of legislation of recent years and is the principal 

statute governing procedure in the Scottish criminal courts.  

 

14941 

The Act introduces changes to such things as, the way police officers deal with suspects, court 

procedures, indictable only offences now heard either way and how to introduce documentary 

evidence.  

 

14942 

This Act is covered in further detail in the Reference Guide entitled - Criminal Procedure 

(Scotland) Act 1995. 

14943-14949 

 

The Criminal Law (Consolidation)(Scotland) Act 1995 

 

14950 

The Criminal Law (Consolidation)(Scotland) Act 1995 now contains the provisions of the False 

Oaths (Scotland) Act 1933.  S44 penalises the making a false statutory declaration or 

declaration on oath.  S45 penalises those who induce others to make false declarations.  This 

was one of the charges which featured in the Mohammed Sarwar investigation. 

14951-14959 
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The Companies Act 1985 

 

14960 

The Companies Act 1985 is a major consolidating statute in company law. It contains therefore 

the requirements and prohibitions on the operation of companies including offences for failures 

to make proper returns, failure to keep accounting records, making improper loans to directors, 

making false entries in documents relating to the companies affairs and carrying on a business 

with intent to defraud creditors. 

14961-14999 
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Appendix A 

 
Latin words, phrases and maxims in Scots Law 
 
 

Abet  

To encourage and assist in the commission of an offence. 

Accused 

Person charged with a criminal offence 

Acquit 

To discharge from financial liability or from a criminal charge. To set 
free. 

Act of Parliament 

Law made by the sovereign in Parliament. There are various kinds, 
e.g. local, personal, public, general, and private. 

Action 

Taking proceedings in a civil court. 

Adjourn 

To suspend or put off a hearing until later. Adjourned sine die means 
to suspend for an indefinite period. 

Admission 

A confession, written or oral, used in evidence. 

Advocate 

A legal professional who has passed the necessary exams and has 
a right to appear in the High Court. 

Affidavit 

Written statement on oath, sworn before any person authorised to 
administer oaths. 

Appeal 

Challenge against the decision of a Court. 

Arrest 

To deprive a person of his liberty. 

Bar 

The place in court where prisoners are tried. 

Bar Officer 

The person who keeps order in court and hands the witness any 
productions. 

Bench 

Judges of a law court; justices of a magistrate’s court. 

Bill 

Bill in Parliament- a measure prior to being made law and submitted 
to both Houses of Parliament. 

Case law 

Law made by decided cases. 

Chambers 

Rooms used by a judge to deal with business when an open court 
hearing is unnecessary. 

Charge 

A criminal accusation. 

Circumstantial 

Evidence, not of the actual fact to be proved, but other facts from 

evidence  

which that fact may be presumed with more or less certainty. 

Citation 

An order to attend a hearing. 

Common Law 

Ancient unwritten laws of the land; general customs regarded as law 
since time immemorial. 

Complaint 

A written accusation setting out the charges against one or more 
persons in summary proceedings. 

Cross-examination 

Examination of a witness by the opposition after his initial 
examination. 

Defendant 

Person charged in a Criminal Court. 

Defender 

Person sued in a Civil Court in England. 

Deposition 

Statement made on oath before a justice of the peace, taken down in 
writing in the presence and hearing of the accused and read over to, 
and signed by, the person making it, and by the justice. 

Evidence 

The term used to indicate the means by which any fact or point in 
issue or question may be proved or disproved in a manner complying 
with the legal rules governing the subject. 

Examination 

Putting questions to a witness. 
 

First instance, 

A court before which an action, civil or criminal, is first tried. 

court of 
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Hearsay evidence 

Evidence of what a witness has heard another person, not the 
defendant, say. Second-hand evidence. 

Indict 

(pronounced indite). To charge with a crime; to accuse. 

Indictment 

(pronounced inditement). A written or printed accusation setting out a 
charge against one or more persons. It is drafted by the Procurator 
Fiscal and is served on the accused before their trial in respect of 
solemn proceedings. 

Information 

A verbal or written charge made before a justice to the effect that 
some person has committed an offence or act for which he is liable 
to be punished.  

Judgement 

Decision of a court or of a judge. 

Jurisdiction 

The limits of legal authority or power which can be exercised, i.e. by 
a court, a judge, a magistrate, etc. 

Lay 

Non-ecclesiastical, or the opposite of professional. 

Leading questions 

Those which suggest the answer; can be answered generally by 
‘yes’ or ‘no’. 

Legislation 

Act of Parliament, statutes, orders, and regulations. 

Not proven 

A verdict of a Scottish criminal trial. Neither guilty nor not guilty, but 
is an acquittal. Not used in England. Has some practical effect a 
verdict of not guilty. 

Panel 

The accused person in solemn proceedings. 

Petition 

Document in the name of Procurator Fiscal on an indictable offence, 
naming the accused person and details of the charges. (Served on 
the accused before he makes his first appearance at a private 
hearing before the Sheriff). 

Plea 

An answer to a charge in court; i.e. guilty or not guilty. 

Preamble 

Explanatory introduction to a statute. 

Precedent 

Decisions other Courts must follow. 

Probation 

The placing of a guilty person under the charge of a probation officer 
for a specified period. 

Process 

Documents relating to judicial proceedings; the various writs used in 
the course of an action, or steps taken prior to criminal proceedings. 
The service of a summons. 

Procurator Fiscal 

A person who institutes or conducts criminal proceedings. 

Pursuer 

The person who brings an action in the civil court. 

R 

Abbreviated form of Rex or Regina (king or queen). Used in case 
law, e.g. R v Brown (The Crown versus Brown). 

Royal assent 

Royal approval of a Bill that has passed through both Houses of 
Parliament. 

Sanctions 

Penalties or punishments in disobedience of the law. 

Search warrant 

Granted by a magistrate or a judge to search premises under the 
authority of a statute or at Common Law. 

Sessions 

Sittings of a court. 

Solemn 

The procedure for dealing with more serious cases, heard on 

proceedings 

indictment in either a Sheriff Court or for the most serious, in the 
High Court with a jury. 

Statutes 

Acts of Parliament. 

Sub judice 

Under consideration by a court. It prevents discussion of the matter, 
e.g. in the press. 

Submission 

Putting a matter to the court; suggestions as to the law on a given 
set of facts. 

Subpoena 

(means ‘under penalty’). A writ directing a named person to attend 
court and give evidence, under penalty for refusal. (English term). 

Summary 

Procedure for dealing with the less serious cases. Heard in either the 

proceedings 

District Court or Sheriff Court with no jury. 
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Summons 

A written order signed by a justice directing the person named to 
appear at a given time, in the court named, with reference to the 
matter set out. (Also called a complaint). 

Testimony 

The giving of evidence. 

Trial 

Examination of a civil or criminal matter in a court of law. 

Verdict 

The decision of a jury, civil or criminal. 

Versus 

Against. (Brown versus Green, abbreviated Brown v Green). 

Warrant 

A written authority issued by the court.  
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ab initio 

From the beginning 

accessorius sequitur 

One who is an accessory to a crime cannot be guilty of a 
more serious crime than the principal offender 

actus reus  

A guilty deed or wrongful act 

ad finem  

At the end 

ad infinitum  

Forever 

ad litem  

appointed for a lawsuit 

ad personam 

Personal 

ad rem  

to the point; to the purpose 

aemulatio vicini  

spite against one's neighbour which, if a motive, may 
render unlawful an act otherwise lawfully within a man's 
legal power 

altius non tollendi  

a servitude preventing the servient owner from building 
beyond a certain height on his own ground 

ante  

Before 

apud acta  

at the time of the proceedings 

avizandum  

the period during which the court considers its judgement 

beneficium  

a privilege, benefit, or right 

bona fide  

Sincerely, honestly  

bona fides  

good faith 

ceteris paribus  

other things being equal 

circa  

Approximately 

consensus  

Agreement 

conductio indebiti  

an action for repayment of money paid in error 

consensu  

unanimously or, by general consent 

consensus ad idem  

agreement as to the same things 

contra  

against; to the contrary  

contra bonos mores  

contrary to good morals  

corpus  

Body 

corpus delicti  

body of offence 

damnum  

damage, loss 

damnum fatale  

a loss due to an unusual accident e.g. a storm or a flood 

de die in diem  

from day to day  

de facto  

in fact 

de futuro  

in the future 

de jure  

by law, by right (also de iure) 

de integro  

as regards the whole 

de lege ferenda  

according to the law as it ought to be 

de lege lata  

according to the current law 

de legibus  

of law 

de minimis  

Trivial 

dictum (pl. dicta)  

a saying or usu. a judicial statement 

doli incapax  

incapable of crime 

dominium  

Ownership 

esto  

suppose it to be so 

ex cathedra  

with official authority 

ex concessis  

in view of what has already been accepted 
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ex gratia  

freely; without a legal obligation 

ex officio  

by virtue of one's office 

ex parte  

for proceedings, when the party against whom they are 
brought is not heard 

ex posto facto 

after the event 

e silentio  

by the absence of contrary evidence 

faciendum  

something which is to be done 

factum  

an act or deed 

fructus  

Fruit 

fructus naturales  

vegetation which grows naturally without cultivation 

hinc inde  

on the one hand and on the other 

ibid  

at the same place (used in footnotes for work already cited 
previously) 

ignorantia juris neminem excusat  no-one is excused by ignorance of the law 
in camera  

in private 

in dubio  

on a doubtful point 

in esse  

in existence 

in extenso  

at full length 

in hoc statu  

in this state of matters; at this stage 

iniuria  

wrongful act; injustice (also injuria) 

injuria  

wrongful act; injustice (also iniuria) 

in loco parentis  

in place of the parent 

in modo probationis  

in the way of proof 

in omnibus  

in every respect  

in pleno  

in full  

in rem suam  

to one's own advantage 

in situ  

in its place  

in solidum  

for the whole sum 

inter alia  

among other things 

inter amicos  

between friends 

in terrorem  

as a warning or deterrent  

inter vivos  

between living persons 

in toto  

in total, in full 

ipsissima verba  

the very words of a speaker  

ipso facto  

by that very fact; thereby 

ius  

right recognised by law (also jus) 

ius ad rem  

right to a thing (personal right) (jus ad rem) 

ius in personam  

personal right (also jus in personam) 

ius in rem  

right in a thing (real right) (also jus in rem) 

ius naturale  

natural justice (alsojus naturale)  

ius quaesitum tertio  

right acquired by a third party (in a contract between 
others) (also jus quaesitum tertio) 

jus  

right recognised by law (also ius) 

jus ad rem  

right to a thing (personal right) (ius ad rem) 

jus in personam  

personal right (also ius in personam) 

jus in rem  

right in a thing (real right) (also ius in rem) 

jus naturale  

natural justice (also ius naturale) 

jus quaesitum tertio  

right acquired by a third party (in a contract between 
others) (also ius quaesitum tertio) 
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labes realis  

an inherent taint or defect in a title to property (also known 
as vitium reale) 

leonina societa  

a partnership in which one of the partners take all the 
gains, whereas the other bears all the losses 

lex  

law (often written law) 

lex loci contractus  

the law of a place where a contract was made; according to 
private international law it is the proper law by which to 
resolve disputes about a contract 

locus  

place; the spot where an important event for the matter in 
hand has taken place 

locus in quo  

scene of the event 

locus standi  

the right to be heard before a tribunal 

mala fides  

bad faith; used in phrase "mala fide possessor" which 
refers to one who possesses property upon a title which he 
knows or should know to be invalid 

male appretiata  

for the property of a deceased person, to be wrongly 
valued 

medium concludendi  

a ground of action 

mens rea  

wicked mind, wrongful state of mind 

modus  

the narration of the facts and circumstances in a criminal 
charge 

modus operandi  

way of doing something 

mora  

the delay in asserting a claim, which, when coupled with 
prejudice to the defender, may prevent the pursuer from 
recovering 

mortis causa  

on account of death 

munus publicum  

a public office 

mutatis mutandis  

(in comparing cases) making the necessary alterations 

mutuum  

a contract by which fungibles lent without payment must be 
restored at an agreed date 

negotiorum gestor  

a person that in an emergency steps in and acts for 
another who cannot act for himself, e.g. due to absence 
(the relevant process is called negotiorum gestio) 

nemo dat quod non habet  

one can give a better title than the one he has 

nexus  

Connection, a link 

nisi  

Unless 

non compos mentis  

not of sound mind and understanding 

non sequitur  

an inconsistent statement, it does not follow 

non valens agere  

the unfitness of a person to act by reason of minority 

nova debita  

debts, the payment of which is not struck at by the 
bankruptcy law, despite the fact that they were contracted 
within 60 days before bankruptcy 

obiter dictum  

of judicial statements, not essential to the decision of the 
case and therefore without binding authority (pl. obiter 
dicta) 

occupatio  

a mode of acquiring property by appropriating a thing 

onus probandi  

burden of proof 

ope et concilio  

by help and counsel (a synonym for "art and part") 

ope exceptionis  

as a defence; by way of exception 

pacta sunt servanda  

Agreements must be followed 

pactum  

Agreement 

pactum illicitum  

unlawful contract 
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par delictum  

equal fault 

pari passu  

Equally 

particeps criminis  

Accomplice 

penuria testium  

lack of witnesses 

per curiam  

in the opinion of the court 

per minas  

by means of menaces or threats 

per quod  

by reason of which 

per se  

by itself 

post  

after; later 

post mortem  

after death 

pretium affectionis  

a price or value placed upon a thing owing to its owner's 
attachment to it 

prima facie  

at first sight; on the face of it 

prima impressionis  

on first impression 

probabilis causa litigandi  

Substantial grounds for participating in a trial 

probatio probata  

a fact given in evidence which may not be contradicted 

pro hac vice  

for this occasion 

pro rata  

in proportion 

pro re nata  

as the occasion arises 

pro tanto  

so far, to that extent 

pro tempore  

for the time being 

publici juris  

of public right (also of publici iuris) 

quaere  

consider whether it is correct 

quaeritur  

the question is raised 

quantum  

how much, an amount 

quid juris  

what is the law? (also quid iuris) (used often in exam 
questions) 

quid pro quo  

Consideration. something for something 

ratio decidendi  

the rule for which a stand as authority 

re  

in the matter of 

res  

thing; the object of an action; matter, affair 

res communes  

things in their nature incapable of appropriation, such as 
light and air 

res gestae  

the circumstances of a case 

res iudicata  

a question decided by competent legal proceedings, which 
cannot again be raised (also res judicata) 

res noviter veniens ad notitiam  

Information newly discovered, sometimes justifying the 
admission of new matter in a case, or a new trial 

res nullius  

a thing which never had an owner or which had, but lost its 
owner 

res publicae  

things in which the property resides in the state alone, like 
navigable rivers and highways 

restitutio in integrum  

Restoration to the original position or condition 

res universitatis  

things belonging to a corporation, whose use is common to 
the members 

sciens  

Knowingly 

secus  

the legal position is different 

se defendendo  

in self defence 

sine die  

(means ‘without day’). Indefinitely; to adjourn a court 
without stating a day for meeting again. 

sine qua non  

an indispensable condition 
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socius criminis  

Accomplice in crime 

solatium  

damages given by way of reparation for injury to feelings 

status quo  

the existing state of affairs 

sub modo  

within limits 

sub nomine  

under the name of 

sub silentio  

in silence 

suggestio falsi  

the suggestion of something which is untrue 

sui generis  

Unique 

supra  

above; earlier 

suppressio veri  

the suppression of the truth 

talis qualis  

such as it is 

tertius  

third party  

uberrima fides  

the utmost good faith 

ultimum refugium  

last resort 

ultimus haeres  

last heir; the Crown inherits as last heir for want of other 
heirs 

uno flatu  

at the same moment; with one breath 

verbatim  

word by word; exactly 

veritas  

Truth 

vide  

See 

vis et metus  

force and fear 

vitium reale  

An inherent taint or defect in a title to property (also known 
as labes realis) 

volens  

Willing 
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Appendix B 

 

Comparison of English and Scots law 

 

 

ENGLISH SCOTTISH 

 

Theft (Section 1 of the Theft Act 1968) 

COMMON LAW CRIME OF THEFT 

 

 

Deception (Section 15 of the Theft Act 1968) 

COMMON LAW CRIME OF FRAUD 

 

 

False Accounting (Section 17 of the Theft 

EMBEZZLEMENT 

Act 1968) 

 

 

 

Obtaining Services by Deception (Section 1 

COMMON LAW CRIME OF FRAUD 

the Theft Act 1978) 

 

 

 

Evasion of Liability (Section 2 of the Theft 

No equivalent act – Prosecution have 

Act 1978) 

to prove guilty knowledge, guilty mind, 

 

and guilty act. 

 

 

Forgery (Forgery and Counterfeiting Act 

FORGERY AND UTTERING 

1981) 

 

 

 

Criminal Attempt (Section 1 of the Criminal 

COMMON LAW CRIME OF 

Attempts Act 1981) 

ATTEMPTING FRAUD ETC 

 

 

Conspiracy to Defraud (Section 1 of Criminal  COMMON LAW CRIME OF FRAUD 
Law Act 1977) 

 

 

 

Conversion of Monies (Section 81 of the Bills  Bills of Exchange Act 1882 is still in 
of Exchange Act 1882) 

force in Scotland and has been 

 

updated by the Cheques Act 1957 and 

 

Cheque Act 1995. 

 

 

Execution of a Valuable Security by 

COMMON LAW CRIME OF FRAUD 

Deception (Section 20 of the Theft Act 1968) 

 

 

 

Obtaining a Pecuniary Advantage by 

COMMON LAW CRIME OF FRAUD 

Deception (Section 16 of the Theft Act 1968) 

 

 

 

Handling Stolen Goods (Section 22 of the 

COMMON LAW CRIME OF RESET 

Theft Act 1968) 

 

 

 

Crime and Disorder Act 1998 

COMMON LAW CRIME OF BREACH 

 

OF THE PEACE 
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Criminal Procedures and Investigation Act 

CRIMINAL PROCEDURES 

1996 

(SCOTLAND) ACT 1995 

 

 

Proceeds of Crime Act 2002 

PROCEEDS OF CRIME ACT 2002 

 

 

Police and Criminal Evidence Act 1984 

CRIMINAL PROCEDURES 

 

(SCOTLAND) ACT 1995 

 

 

Criminal Justice Act 1988 

CRIMINAL JUSTICE ACT 1998 

 

 

Criminal Justice and Public Order Act 1994 

CRIMINAL JUSTICE AND PUBLIC 

 

ORDER ACT 1994 
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