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Dear Ms Richards 

FOl Decision Review - British False Memory Society 

This letter sets out the final decision of the Charity Commission ("the Commission") on your 
request for information about the British False Memory Society ("BFMS"). 

I am one of the Commission's legal advisors and I have conducted this review on behalf of the 
Commission. 

Issue 

The review of an initial decision by the Commission to withhold certain information under the 
Freedom of Information Act 2000 ("FOIA"). 

Background 

On 13 January 2011 you wrote to the Commission about the BFMS and asked the Commission to 
provide you with "the details of the people who applied for this organisation to receive charitable 
status and who granted it, plus the dates". 

On 31 January 2012 the Commission informed you that the organisation was registered on 9 
September 1994 and referred you to a link to the entry about the charity in the Central Register of 
Charities on the Commission's website. The letter also stated that the Commission is unable to 
provide details of the individuals involved with the original application as the information is personal 
data of a third party and is therefore exempt from disclosure under s40(2) of the FOIA as to release 
the personal data would contravene the principles of the Data Protection Act 1998. 

On 22 February 2012 you wrote to the Commission to express your dissatisfaction with the 
decision and explain why you consider it is in the public interest for the information to be disclosed. 
In particular you indicated in this letter that you were particularly concerned that an individual called 
Ralph Underwager may have been involved in setting up the BFMS. 
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Information Held 

Dates 

You have already been informed of the date on which the BFMS was registered as a charity, which 
is 9 September 1994. 

The Commission also holds the date on which the original Application Form for registration as a 
charity was signed, and the date on which the application was received by the Charity 
Commission. 

Names 

The Commission has a general policy to keep documents for only 5 years after they are received 
by the Commission and destroy them after that period. It is therefore unusual for us to hold 
information about the registration of a charity more than 5 years after it was registered. However, 
in this case we do still hold some information about the registration application. 

The Commission holds the name of the individual who signed the Application Form for registration 
as a charity on behalf of the BFMS, the name of an individual who (along with the person who 
submitted the Application Form) signed an amended version of the constitution of BFMS on 1 
September 1994 (during the registration process), and the name of the member of Commission 
staff who sent the letter to the BFMS confirming that it had been registered as a charity. 

The Decision 

Dates 

I find that I agree with the decision to release to you the date on which the BFMS was registered as 
a charity. However, I consider that the Commission also holds more information about dates that 
potentially fall within the scope of your request. I find that the Commission should have released 
the dates to you. 

I confirm that the Application Form for registration as a charity sent by the BFMS was signed on 11 
July 1994 and was received by the Commission on 19 July 1994. 

Names 

Before I set out my conclusions regarding the Commission's decision on this part of your request, I 
would like to address your particular concern relating to the involvement of an individual called 
Ralph Underwager in the application for the registration of the BFMS as a charity. I have looked at 
all the information the Commission holds about the registration of the BFMS as a charity, and I can 
confirm that there is nothing in the information we hold which indicates that anyone by the name of 
Ralph Underwager was involved in the registration application. 

I find that the Commission's original decision to withhold the information we hold about the name of 
the individual who signed an amended version of the constitution and the name of the member of 
Commission staff involved in the registration was correct. However, the decision to withhold the 
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name of the individual who submitted the application for registration was not correct. I also 
consider that the Commission should have given you more information about the number of names 
that we hold that fall within the scope of your request. I have set out this information above in the 
section of this letter on "Information Held". 

Since you made your request for a decision review it has come to my attention that the individual 
who signed the original Application Form for registration of the BFMS as a charity is now 
deceased. This impacts on the decision to withhold the information from you. This is because the 
information was originally withheld on the basis that to release it would breach the data protection 
principles in the Data Protection Act 1998 ("DPA"). Where an individual is deceased their personal 
data is no longer protected under the DPA. 

In this circumstance I can release to you the name of this individual. The trustee who signed the 
Application Form for registration of BFMS as a charity is Denis Royston. 

I uphold the Commission's decision to withhold the name of the individual who signed the 
constitution which was amended at the time of the registration and the name of the member of 
Commission staff who signed the letter informing the BFMS that it had been registered as a 
charity. 

This information constitutes personal data. It is personal data because it falls within the definition 
set out in the DPA which is that it relates to a living person, and that person must be identifiable. 

Personal data is exempt from disclosure under section 40(2) of the FOIA if disclosure would 
breach one of the data protection principles set out in the DPA. If one of the data protection 
principles are breached, then the exemption is absolute meaning that the Commission does not 
have to go on to consider the public interest test. 

The first data principle is that personal data shall be processed fairly and lawfully. The data is 
considered to be fairly processed if at least one of the conditions in Schedule 2 of the Data 
Protection Act is met. 

• The individuals concerned have not given consent to disclosure; 
• Disclosure is not necessary to perform a contract between the Commission and the 

individual concerned or in order to enter into such a contract at the individual's request; 
• Disclosure is not necessary to comply with a legal obligation. Section 40(3)(b) explains that 

the general obligation to disclose under FOI is to be ignored in this analysis; 
• Disclosure is not necessary to protect the vital interests of the individual concerned; 
• Disclosure is not necessary for the administration of justice or for the discharge of the 

Commission's public functions. 
• Disclosure is not necessary for you to pursue your legitimate interests and it would be an 

unwarranted prejudice to the individual's rights. 

I do not consider that in disclosing the personal data to you any of the conditions in Schedule 2 
would be satisfied and therefore it would be a breach of the Data Protection Act 1998 to provide 
you with the information requested. 
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I have given particular consideration to whether the name of the member of Commission staff 
should be disclosed, and have concluded that it should not. The Information Commissioner's 
Office (ICO) has produced practical guidance on when names of staff should be released in 
response to a request for information. The guidance confirms that the main consideration is 
whether it would be fair to identify an individual and this must be considered on a case by case 
basis. 

The personal information relates to an employee of the Commission who was employed at the time 
of the registration. 

I consider that the individual would not expect their name to be released in this way, in response to 
a request for information. The terms and conditions of the employment of Charity Commission staff 
provide reassurance that personal information will not generally be given to third parties without the 
permission of individuals. The individual has not consented to the release of the information and is 
no longer employed by the Commission so it would be difficult to obtain their consent. Given that 
the registration took place a number of years ago and the individual is no longer employed by the 
Commission, I consider the individual would have no expectation that their name might be 
disclosed to the public in this context. However, the Commission does acknowledge that it cannot 
evade its responsibilities under the Act and it must consider whether disclosure is fair and lawful, 
whether permission is given or not. 

The ICO guidance recognises that the presumption is in favour of protecting privacy and release of 
personal information is only fair if there is a genuine reason to disclose. Even if you have a 
legitimate interest to pursue, it is likely to prejudice the rights of the individual concerned to release 
the information to you. The individual may be subject to unwarranted attention and there is a risk of 
detriment to their privacy. 

I conclude that the Commission was right to withhold the names of the individual who signed the 
constitution and the member of Commission staff who wrote the letter informing the BFMS that it 
was registered as a charity. 

Conclusion 

I uphold the Commission's decision in part. I have found that some additional information should 
be disclosed to you. This information is set out above. 
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Next Steps 

If you remain unhappy with this response you may apply directly to the Information Commissioner 
for a decision. The Information Commissioner can be contacted at: 

The Information Commissioner's Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire 
SK9 5AF 

• 	enquiriesAico.psi.gov.uk  

Yours sincerely 

Ms Louise Platt 
Legal Services Division 

xxxxxx.xxxxx@xxxxxxxxxxxxxxxxx.xxx.xxx.xx  
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