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Dear Mr Bradley 
 

INTERNAL REVIEW TO FREEDOM OF INFORMATON CASE   
 

ICO reference FS0539022,  BIS reference 10/2226 

 
You asked for internal reviews to be undertaken for the Freedom of Information requests 

you made to the Department of Business, Innovation and Skills (BIS) referred to above.   
 

I am replying to the letter from the Information Commissioner‟s Office to the Department 
for Business, Innovation and Skills dated 7 June 2011. 
 

Please accept my apologies for the time taken to respond to your requests.  
Unfortunately, a prolonged  staff illness  led to an unfortunate  delay to the responses to 

your original requests for an internal review being actioned, and subsequent to that there 
was also a technical delay other staff being able to access files during the transition to the 
DCMS‟ building and IT system from the BIS building and IT system.   

 
I have completed the internal review of this case.   

 
You asked that BIS supply you with details of „Meetings between DBIS and 
representatives of the creative industry relating to: 

 
- copyright (term, enforcement, policy, infringement, piracy, economy, 

  importance, law), or   
- a Memorandum of Understanding, or 
- the BPI (British Recorded Music Industry/ British Phonographic Industry) or, 

- UK Music, or 
- legislative consultation from 16 June 2009, 

 
All from 1/8/2008 to 1/9/2009, with minutes please.’ 
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Having reviewed the case, it is my conclusion that the application of Section 43 (2) - 
Prejudice to commercial interests -of the Act is no longer applicable.   

 
At the time of your request, there was an argument to consider for the applicability of this 
application and in my view this was a reasonable argument for withholding the 

information.   
 

In the course of policy development, there is a clear need for confidentiality between 
public authorities and third parties.  It is possible that the disclosure of information to 
prejudice commercial interests between an authority and a third party. 

 
The use of Section 43 is subject to the public interest test as set out in Section 2 of the 

Act.  The public interest test does not appear to have been applied as it should have been   
and explained to you in the reply you received.  
 

However, having considered all the appropriate arguments for this review, I do not 
consider that disclosure of this material would now have a detrimental effect, and it is in 

the public interest that this material should be made available to you.  This is attached as 
annex A.  Personal details have been redacted in accordance with Section 40 of the FoI 
Act 

 
You have also suggested that the original response should have identified more meetings.  

I would agree that the initial response appears to have taken a very limited definition of 
the scope of this request.  It would probably have been better if officials at the time had 
asked you to refine your request to enable them to target their search.  It would in any 

case have been difficult to supply a full list of meetings that would meet the broadest 
reading of your request for a number of reasons: 

 
o In my opinion the nature of the request is sufficiently broad that it would 

have required a search of all meetings that took place in the context of the 

Digital Britain review to identify whether the issues covered by the request 
were raised.   This would certainly have cost more than the FOI cost 

threshold of £600, which equates to 3.5 days of finding and extracting the 
information. 

o It is unclear whether this request is limited to music industry representatives, 

or if it also covers internet companies, broadcasters etc. 
o Officials have had a large number of meetings on these topics. They meet 

industry representatives on a regular basis. Not all would be minuted 
o It may not be easy to produce a definitive list of all meetings where copyright 

was discussed. Copyright issues are likely to have surfaced in meetings 

covering multiple issues, or as a minor point in meetings which were 
primarily on other subjects.  

o Therefore the request would have needed to be more specific about which 
aspect of creative industry/copyright issues you were interested in before it 
could be answered. 
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Unfortunately we have been experiencing severe technical difficulties in accessing files 

originally stored at BIS but that should have been transferred to DCMS with the machinery 
of Government change earlier this year.  This has prevented us from finding any additional 

information that might fall within scope of your request. 
 
Lists of ministerial meetings held since May 2010 are on the BIS and DCMS transparency 

websites at http://www.bis.gov.uk/transparency/staff and 
http://www.transparency.culture.gov.uk/ so you should be able to see from there any 

meetings at Ministerial level that you are interested in and could make a separate request 
for details of any of those meetings if you wish to do so.  It is not  always the case that 
formal  notes are recorded, particularly  if no actions were agreed. 

 
You could also make a new more focused request around official level meetings and/or 

Ministerial meetings before May 2010  if you wish to do so, bearing in mind the points 
raised above as to what would make such a request possible to respond to effectively.  I 
should warn, though, that the problems around access to files transferred from BIS still 

exist although all efforts are being made to resolve them. 
 

A copy of this letter has been sent to Nicola Humphries at the Information Commissioner‟s 
Office as requested in her  e-mail of 7 June 2011. 
 

If you are not content with the outcome of the internal review, you have the right to apply 
directly to the Information Commissioner for a decision. The Information Commissioner 

can be contacted at: Information Commissioner‟s Office, Wycliffe House, Water Lane, 
Wilmslow, Cheshire, SK9 5AF. 
 

Yours sincerely 
 

 
 
 

 
Rachel Clark 

Head of Creative Economy, Telecoms and Internet  

http://www.bis.gov.uk/transparency/staff
http://www.transparency.culture.gov.uk/
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Annex A 

 
 
Meeting between Stephen Carter and Geoff Taylor/Richard Mollett from the BPI, 13 th 
January 2009 

 

Officials: Paul Alsey (DCMS) and Adrian Brazier (BERR) 
 

The BPI came in with the purpose of lobbying for a resolute Government response on 
unlawful P2P file-sharing requiring ISPs to take action against their subscribers who are 
alleged to be file-sharing.  They were concerned that there were signs from ISPs that they 

were beginning to drag their feet because they doubted Government‟s will to act here. 
 

Stephen made it clear that he could not pre-empt the announcement in the DBR, and that 
what he said should not be construed to indicate any particular position. 
 

Stephen suggested strongly that rights holders had not nailed their case that file-sharing 
was stealing not sharing, and certainly weren‟t winning the argument with consumers.  

BPI did not agree – consumers understood what they were doing was wrong, but 
continued because it was easy and free.  In Stephen‟s view rights holders had not thought 
enough about incentives, particularly for ISPs etc to get engaged in promoting legitimate 

traffic and co-operating on giving legitimate partnership offerings room to breathe.  At the 
same time consumers needed to derive tangible benefits.   

 
BPI thought that the MOU process had started the ball rolling in the right direction on that, 
but emphasised need for action against free illicit offerings at the same time.  There were 

discussions and negotiations going on between rights holders and distributors that would 
start to deliver that vision – but Stephen had not seen anything from any of the major ISPs 

to suggest that they shared that vision. 
 
What was needed was a symbolic event, something like Lucien Grange and James 

Murdock standing up together and agreeing to work towards a shared and defined 
destination.  At present there was no “Derbyshire miners” on the horizon, a major ISP 

backing up what the music industry was saying and prepared to break ranks in order to 
gain first-mover advantage.   
 

On BPI suggesting that HMG could kick this into action Stephen professed himself 
concerned – any solution that needed Government action as a basis was already on 

shaky ground.  When invited to outline what they saw as the solution BPI pretty much 
described the co-reg option, which when questioned by Stephen could easily incorporate 
an independent body being involved in sending notifications, though that might complicate 

things in terms of legislation. 
 

During closure of the meeting pricing of music was briefly touched on, without a meeting 
of minds on what constitutes a fair price online. 
 

There was no action as a direct result of the meeting, but following a discussion with 
officials, including Dominic Morris, Stephen asked for the copyright passage in the interim 

report to be re-written, with a much greater emphasis on what would incentivise all 
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participants, building on the idea of a win/win/win for rights holders, ISPs and consumers 

[action done, and redraft circulated 14/1] 
 

Adrian Brazier  
BR2 
15th January 2009 

 

 

 

 

 

 


