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Dear Mr. Montford 

FREEDOM OF INFORMATION ACT 2000 – INFORMATION REQUE ST  
(Our Ref: FOI_10-59)   

Further to your email of 22nd June 2010, and as outlined in my letter in response of 
the same date, the University has undertaken an internal review of your appeal of our 
partial refusal notice of 18th May 2010 and this letter is to report the outcome of that 
review    

In our refusal notice we cited both s.36(2)(i) and (ii), and s. 40(2), holding that release 
of the requested material would inhibit the free and frank exchange of  views and 
provision of advice, and would also contravene the data protection principles.   

As an attempt at informal resolution of this matter, my  letter of 18th June 2010 
modified the initial findings in this case, and released some material which, upon 
further consideration, was not felt to be exempted pursuant to either of the above 
noted sections of the Act.  As you will be aware we indicated our view that this matter 
falls within the Freedom of Information Act, and not under the Environmental 
Information Regulations 2004.  However in the light of recent advice for the purposes 
of the formal internal review we considered this matter under both the Freedom of 
Information Act 2000 (FOIA) and Environmental Information Regulations 2004 (EIR). 

We have consulted with the Information Commissioner’s Office on this matter and 
they have indicated that it is appropriate for a section 36(2)(b) exemption to be 
reviewed by the Vice-Chancellor. 

The Vice-Chancellor consulted with a number of senior management staff within this 
institution and took advice on both exemptions.  He also sought advice on the public 
interest test associated with the exemption under section 36(2)(b) and Regulation 
12(4)(e) of EIR.   

In the consideration of s.36(2)(b)(i) and (ii), he concluded as follows: 

“I am satisfied that the process I used to come to my original determination was 
thorough and reasonable and that I took into account relevant factors. I reviewed ICO 
guidance, consulted with colleagues, took advice on the public interest test and 
considered my past findings in similar cases. I am still of the opinion that the 



disclosure of some of the requested information would inhibit the free and frank 
provision of advice and exchange of views for the purpose of deliberation.   

To disclose confidential internal discussions would lead to the lessening of room 
within which senior management at this institution and others can openly discuss, 
debate and advise each other, expressing frank views.  Such disclosure would lead 
to less candid and open discussions, less recorded information on the basis of such 
decisions and, as a result, a reduction in the quality of our decision making. 
Discussions would be likely to be restricted to oral and ad hoc exchanges, increasing 
the risk of confusion and misunderstanding, and the loss of an evidentiary foundation 
for decisions would harm our ability in future to review such decisions. 

Some of the considerations regarding the public interest in non-disclosure are 
mentioned above and overall I contend that the public interest in non-disclosure 
outweighs that in disclosure.  I acknowledge the public interest in transparency of the 
selection process, but consider there is a greater public interest in preserving a 
space within which sensitive and, for the institution, highly important matters can be 
discussed in an open and frank manner using the medium of email. It is not in the 
public interest for such decisions to be taken in an environment where discussions 
are constrained in scope because of apprehension about possible release, or are 
only possible orally and thus not only cease to be recorded but, in an institution of 
this kind, largely cease to take place at all so limited is the time for face-to-face 
consultation.” 

Turning to a consideration of the request under the EIR, the Vice-Chancellor stated 
the following:  

“In terms of consideration under the Environmental Information Regulations 2004, 
after careful review, in my opinion the material not as yet disclosed would be 
excepted under Regulation 12(4)(e) of the EIR. 

The material not yet disclosed consists of internal communications between senior 
management at this institution discussing options and approaches in the matter. The 
intent of the exception, as stated within the ICO guidance,1 is to provide an exception 
for ’…information that is not the settled view of the authority’ and to afford the 
institution ‘private thinking space’ for senior officials.  

It is my finding that the requested information not yet disclosed falls within the above 
categorisation as it clearly consists of internal discussions of options and 
approaches, most of which were neither pursued nor selected.   

I find on balance, despite the public interest in transparency and accountability, the 
public interest in maintaining a space within which open and frank discussions can 
take place in regards to matters of some importance to the institution outweighs the 
public interest in disclosure, largely for the same reasons as I have set out in respect 
of section 36 of the FoIA.  In addition, exposure of discussion of options not pursued 
could well be misleading to the public and would certainly result in a reluctance to 
record any such discussion in future or engage in it with the same candour. Exposure 
would not appreciably affect the degree of public input into such decisions or 
necessarily augment their understanding of the process in question in this request.” 

If you are dissatisfied with this response, you may exercise your right of appeal to the 
Information Commissioner at: 
  

                                                 
1
 An introduction to the EIR exceptions. Wilmslow: ICO, 2008 

(http://www.ico.gov.uk/upload/documents/library/environmental_info_reg/introductory/eip076_gui

dance_for_pub_doc_version3.pdf) 

 



Information Commissioner's Office 
Wycliffe House 
Water Lane 
Wilmslow 
Cheshire SK9 5AF  
Telephone:    0303 123 1113 
Website: www.ico.gov.uk 
 

Please quote our reference given at the head of this letter in all correspondence. 

 

Yours sincerely, 

Dave Palmer 
Information Policy and Compliance Manager 
University of East Anglia 


