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those involved in the matter, My first profocol

case was diarised in the PRFD prior to the.

allocation hearir_:'g: it achieved the singular

distinction of fixing o final hearing on'a date:

for which all of our chosen experts wére uno-
vailable; four advocates had prior profes-

© sional engagements; neither of the allocated”
case management judges were free; and the:

guardian, the social worker and a putative

father were all on holiday (though, io the

best of my knowledge, rol together). -

Much of this can be viewed as teefhing -

troubles. The aim of the protocol is to speed
up care decisions to reduce delays; which
itself can cause significant harm to vulner-
able children. If nothing else, it has focused

the minds of odvocates and judges on mihi:
mising that delay, and there is no douibt that

many children will be returned 1o their fomi-

lies or placed permanently more quickly as .
a resulf of the protocol. We can only, hope
those placements come about as-a resulf of

a considered case.in which a guardian hos
been fully involved.

CH]LD ABDUCTION
Re J and another (children) {ab-

duction: children’s objections)

[2003] All ER (D) 359 (Dec)

This was an interesting case, with a number

of complicoting factars, not Jeast that one of

the two children was not the natural child of -

the father with whom he wds resident; buf
also because, aof the time of the hearing,

both ctiildren wers clearly objecting o the

idea of returning to live with their father in

Germany. The father had been granted a |

residence order in respect of two children,
now aged 13 and 11, by consent on certain
conditions. The mother refused to refurn the

children to Germany, at the end of an agreed -

holiddy. The father vvas not the true father of
the older child, although neither child knew
that. The older child was told of his parent-

age by the mother a day prior to their depar- -

ture to England for the halfterm holiday. The
father brought proceedings pursuant fo the
Hague Convention seeking the retuin of the
children. Subsequently, the children met with
a CAFCASS reporter who discussed with
them their objections to their return to their
father. The mother claimed, inter alia, that
the children were being abused. The judge
overrode the children’s objections—partly
on the basis that their opinions had been
fermented by their mother while they had
been in the UK. That the children objected

to being returned was not in dispute, nor
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‘was the fact that there-had been problems in

the relationship between the father and the

“eldest child, but on lj'ne facts of the case the
_mother had not established thot the neces-

sary degree of grave risk existed or that the
children’s objections were insurmountable.

The court’s readiness té dismiss the clear.
view of the eldest child despite his apparent

maturify is quite visible-in this cose:

Re S {qbé::i’uétfon)- :
[2003] All ER (D} 238 (Dec]

. The idln'-t'ily home had been in the US. At the *
“end of an agreed holiday, the mother kept

ihe -child in Ireland. As a result of Hague

Convention proceedings in Ireland, o con-
. sent order for the child’s return to the US was
~ made. However; shorily after the mother and
- child’s return sha took the child fo England.
" She did no appéar al a.US hearing lafer -
that month and-an interim custody order was
- made against er, More than four years later

Ihe mother and child were found to be living

: .Ii'n England under assumed names. The child
~ was removed from the mother pursuant to a
- police pratechon order (PPO) and placed in
- foster care provided by the local authority.
" _Procéedings weré insfituted under the Child
. Abduction and Custody Act 1985 [CACA

1985). Al the end of the first day of the hear-

ing the PPO was due to expire; the father re-

quested direcfions fo ensure that the mother
and child would remain within the jurisdic:
fion for the durafion of the proceedings.
The issue which arose for determination
was whether there was o legal foundation
which perm:ﬂed arrangements for the care

 of & child in Hague Convention cases. The

judge found that s 5 of CACA 1985 ena-
bled the court to give directions concerning

“the manner in which ‘d child’s welfare and

whereabouts were fo be managed if the cir-
euﬁa‘stgnées of the case required removal from
the cb‘djucﬁrng bdrent or femporary arrange-
ments fo be made. CACA 1985 established
a sélf-contained code. Applications pursuant
1o the Act should proceed on parallel fracks to
those made under the Children Act 1989, but
with separate operating systems and a differ-
ent gauge. Section 5 directions might extend
to a local authority, but only when all other
alternative arrangements had been consid-
ered and found wanting. The court retained
the responsibility to control whatever interim
measures were necessary to comply with ob-
ligafions under the Hague Convention.
Interestingly, the court also made it clear
that it had the power to order electronic tog-

ging of the errant parent where necessdry. .-

The court stated that it would _brdin'crily 6n|y
do so with the consent of the individugl
concerned [or perhaps as a condifion, non-
compliance with- which might bring abogt
alternative safeguards against the perceived
risk). However, where tagging is under con-
sideralion, representatives for the Vp.urties:
should é:or_ﬂocf Anenda Hall at the office of
the pré’rside'ﬁt: !

A v A (children) (abduction:
acquiescence)

[2003] Al ER (D) 284 (Dec)

Following the parent's separation, the young-
ést three children remained in the fon";ily
home in Portugal with the father. The mother
later moved to England and; subsequemtl,):(‘,
the father agreed to the oldest child joining
hér there. The father later dgreed to the -
youngest two ch'ﬂd'ren.spend‘ing_‘r the summer

holiday with her. Towards the end of that

visit, the father consenled to the children re-

maining in England and agreed to send their -

clothes. Afier the Portuguese school term re-
sumed, the children had still not returned.

Consequenlly, the father contacted the-
authorities and sought the children’s return;

under the Hague Convention, contending 7 !.-

that his agreement was a pretence, based on
his fear. that if he did not agree, the mother: "’
would take the childrén to a place where

he could not find them. The mother argued’
that the father had acquiesced and that the

delay before the father contacted the central

authority was fatal to his claim. The court
ruled that the defence of acquiescence was
not made out because the sub}eclive'posilion." :
of the father ot the time of his agreeing to -
the children remaining in England was fun-
damental. The judge decided that the agree-
ment was a prefence designed fo secure the
mother’s compliance and, once it was clear
the children were not returning, the father
had acted without unreasonable delay. The
children were returned to Portugal.

This is the first reported case of the
defence of acquiescence being challenged
in this way. That the father agreed o the
children remaining was not at issue; why
he agreed was the central point, There
might well be mileage for those parties
accused of acquiescence to argue that their
acquiescence was merely a pretence in
order fo stay in fouch with their children and

not fo drive the other parent underground.

Ceri White, 9 Gough Square




