





RE COUNCIL TAX AND ELECTORAL REGISTER DATA

ADVICE

GENERAL

I.

I am asked to advise the Audit Commission oﬁ whether an appeinted auditor for a
local authority has power to require that that local authority provide him with
copies of the full electoral register for its area and certain council tax information
relating to persons registered as council taxpayers in that authority’s area. I am
also asked whether an appointed auditor for a local authority may require the
electoral registration officer to provide him with a copy of the full electoral
register for that authority’s area. In addition, I am asked whether the Audit
Commission would have power to require local authorities to provide council tax
records and the full electoral register to it under section 32B of the Audit

Commission Act 1998 (“the Act”) when that provision comes into force.

For the reasons set out below, in my opinion, an appointed auditor for a local
authority does have power to require the provision of information relating to the
council tax records for that authority and a copy of the full electoral register for

that authority’s area pursuant to section 6 of the Act.



3. In addition, the Audit Commission will have power to require a local authority, or
its officers or members, to provide a copy of council tax records and the full
electoral register to it for the purposes of data matching under section 32B of the
Act; as amended by the Serious Crime Act 2007, when the provisions come into

force.

BACKGROUND

4. In brief, appointed auditors for local authorities have powers in certain
circumstances to require that they be provided with documents relating to each
local authority whose accounts they are auditing. One question that arises is
whether an appointed auditor may require the provision of a copy of the full
electoral register for the local authority area. That document is prepared and
maintained by an electoral registration officer pursuant to section 9 of the
Representation of the People Act 1983 (“the 1983 Act”). An appointed auditor
may seek to require a copy of the register from either an officer of the tocal
authority or from the electoral registration officer hirﬁself. The copy of the
electoral register will contain the following information: the electoral register
number of each individual on the register, a unique property reference number for
the property where that individual is resident and the full name, address, postcode

and date of birth of the individual,

5. The question also arises as to whether an appointed auditor may require officers

of the local authority whose accounts he is auditing to provide him with certain



documents containing council tax information for that local authority. The
information sought in this instance will contain the unique council tax reference
for an individual, a unique property reference number and the full name, address
and date of birth of individuals residing at the address and liable to pay council
tax, including information about whether or not the individual is claiming that he

or she is eligible to receive discounts from the full council tax normally payable.

This information is being required in the context of the National Fraud Initiative.
In brief, pilot schemes in London have demonstrated that a large amount of
revenue (in the region of £50-100 miltion pounds annually) is being lost by local
authorities. In particular, persons are claiming to be a single occupant of a
propetty and so eligible for a 25% discount on the council tax for which they are
liable. Frequently, there are other persons living at the property and the person is
not in fact eligible to receive the single occupant discount. Consequently, the local

authority is losing revenue.

. The provision of the electoral roll and council tax records for a particular local
authority will enable the appointed auditor for that authority to match or compare
the two sources of data. The electoral register may indicate, for example, that
there is more than one person living in a particular property but the council tax
records may show that the person liable for paying council tax is claiming the

single occupant discount.



8.

The issue that has arisen is whether the appointed auditor for a particular local
authority has power, and may lawfully require, the local authority to provide the
council tax data and electoral register for its local government area to him and
whether he may require the electoral registration officer to provide a copy of the

full electoral register for the local government area.

STATUTORY FRAMEWORK

9.

10.

i1.

Local authorities are required to have their accounts andited annually: see section
2 of the Act. An auditor is appointed by the Audit Commission to carry out the
audit: see section 3 of the Act. Arrangements may be approved by the Audit
Commigsion for a person or persons to assist an auditor by carrying out such of
the auditor’s functions under the Act as are specified in the arrangements: see

section 3(9) of the Act.

Section 5 of the Act sets out the general duties of the appointed auditor. He must
“by examination of the accounts and otherwise satisfy himself”, among things,

that the audited body:

“has made proper arrangements for securing economy, efficiency and
effectiveness in its use of resources”.

In carrying out these duties the appointed auditor must comply with the Code of

Audit Practice issued under section 4 of the Act (see section 5(2) of the Act). The



suspicious does turn up, it is his duty to follow it up.....In other respects,
however, the duties of a district auditor go far beyond those of a company
auditor. He must see whether, on the financial side, the councillors and
their officers have discharged their duties according to law. He must listen
to any elector who makes objections to the accounts. He must make his
own investigation also.”

14. More recently, in West Wiltshire District Council v Garland [1995} Ch. 279 at

page 308 the Court of Appeal summarised the purpose of the audit as follows:

“The object of any audit is to ensure that the money of the audited body in
question has been properly spent and accounted for.”

15. The functions relate to expenditure unlawfully incurred as well as a failure to get
in money which is due to the local authority (see, e.g. Asher v Secretary of State

for the Environment [1974] 208 at page 219D-F).

POWERS OF AN APPOINTED AUDITOR TO OBTAIN DOCUMENTS ANI)

INFORMATION

16. Section 6 of the Act provides, so far as material, that:

“(1) An auditor has a right of access at all reasonable times to every document
relating to a body subject to audit which appears to him necessary for the
purposes of his functions under this Act.

“(2) An auditor may —

(a) require a person holding or accountable for any such document to give
such information as he thinks necessary for the purpose of his
functions under this Act; and

(b) if he thinks it necessary, to require the person to attend before him in
person to give the information or explanation or to produce the
document.



12.

13.

current Code of Audit Practice provides, amongst other things, that the auditor is
responsible for satisfying himself that the audited body has put in place proper
arrangements for securing economy, efficiency and effectiveness. Those
arrangements are to include arrangements for ensuring that its affairs are managed
in accordance with proper standards of conduct and to prevent and detect fraud
and corruption: see paragraphs 19 and 21 of the current Code of Practice. In
addition auditors must give an opinion on the authority’s financial statements
including whether they fairly represent the financial position of the local
authority and its expenditure and income for the year in question. In so doing, the
appointed auditor must provide reasonable assurance that the financial statements
are free from material misstatement, whether caused by fraud or other irregularity

or error: see paras. 15 and 16 of the current Cede of Practice.

The appointed auditor also has power to make a report on any matter which, in the
public interest, he considers should be drawn to the attention of the audited body

or the public: see section 8 of the Act.

The general functions of the appointed auditor have been summarised in Asher v
Secretary of State [1974] Ch 208 at p. 219 where Lord Denning M.R. said, so far

as material for present purposes:

“The district auditor holds a position of much responsibility. In some
respects he is like a company auditor. He is a watchdog to see that the
accounts are properly kept and that no one is making off with the funds.
He is not bound to be of a suspicious turn of mind.....but if anything



19.

Representation of the People (England and Wales) Regulations 2001 (“the
Regulations ™) provide that a councillor or officer of a local authority may supply
a copy of the register where necessary for the discharge of a statutory function of
that authority relating to security, law enforcement and crime prevention. That
presupposes that the electoral register may be used for the discharge of a local

authority’s functions. That reinforces my opinion that the electoral register is a

document relating to that local authority.

Secondly, an auditor could, in my opinion, reasonably conclude that the provision
of the documents containing the council tax records and the electoral register is
necessary for the purpose of his functions under the Act. Comparing the data in

the council tax records with the data in the electoral register is part of the means

. by which he “may otherwise satisfy himself” that the body has made proper

arrangements for economy, efficiency and effectiveness in the use of resources”.
1t is part of the means by which the auditor can ensure himself that appropriate

arrangements are in place to ensure that revenue lawfully due to the council is got

in, It is part of the means by which he is able to give his opinion on whether the

authority’s financial statement fairly represents the financial position of the local
authority and its expenditure and income. Put briefly, it assists the auditor in
ensuring that revenue due to the local authority is not being foregone. Finally,
consideration of that information may, along with other information, indicate to
the appointed auditor whether a public interest report should be made under

section 8 of the Act. Again, put briefly, if there appears to be prima facie evidence



“‘(4) Without prejudice to subsection (2), the auditor may —

(a) require any officer or member of a body subject to audit to give him
such information or explanation as is necessary for the purposes of his
functions under this Act; and

(b) if he thinks it necessary, require the officer of the member to attend
before him in person to give the information or explanation.

“(5) Without prejudice to subsections (1) to 4), every body subject to audit shall
provide the auditor with every facility and all information which he may
reasonably require for the purposes of his functions under this Act.

“(6) A person who without reasonable excuse fails to comply with any
requirement of an auditor under subjection (1), (2) or (4) is guilty of an
offence.....”

THE PRESENT CASE

The Power to Require Access to or Copies of the Council Tax Records and the Full

Electoral Register

17.

18.

The documents that an appointed auditor for a particular local authority is seeking
here is a copy of the council tax records for that local authority and the full

electoral register of local government electors maintained under the 1983 Act.

First, in my opinion, those document fall within the scope of section 6 of the Act.
The council tax records relate to a body subject to audit (i.e. the particular local
authority in question). They contain details of the individuals liable to pay council
tax to that authority and details of any discounts that those persons are claiming.
The electoral register similarly, in my opinion, relates to the body subject to audit.
It contains information concerning the persons who are local government electors
in respect of that body. Such persons ar¢ given specific statutory rights under

section 15(2) and 16 of the Act. Furthermore, regulation 107(4) of the



20.

of amounts of revenue being foregone (because, for example, persons are
claiming a single occupant’s discount from council tax to which they appear not
to be eligible), if thé amount of revenue foregone is significant and if no
arrangements ére in place for taking steps in relation to that matter, the appointed
auditor may well consider it apprdpriate to issue a report under section 8 of the

Act.

The appointed auditor would, in my opinion, be able to form the view that
obtaining such information is necessary and is not Wednesbury unreasonable (i.c.
so unreasonable that no reasonable auditor would ask for those documents). First,
[ am instructed that the information is the readiest and most accessible means by
which a cross-check can be carried out which may indicate a possible loss of
revenue through misuse of the single occupant discount in relation to council tax.
Secondly, the nature of the information obtained is limited. The council tax
records contain details of names and addresses and dates of birth ahd financial
details relating to liability to council tax and receipt of discounts. In the case of
the electoral register, the information it contains is the names, addresses and dates
of birth. Furthermore, the full register is available for inspection by mem.bers of
the public: see regulation 43 of the Regulations. That further indicates that the
nature of the information on the electoral register is not so sensitive that it would
be unreasonable for an appointed auditor to require that he be provided with a
copy. Thirdly, there are statutory restrictions on the ability of the auditor to

disclose the information. In those circumstances, a court would, in my opinion,



conclude that a request that documents containing such information would not be
unreasonable or, phrased differently, would be a proportionate aim of achieving a

legitimate audit objective.

Statutory provisions relating to restrictions on disclosure of the documents

2L

22,

I turn-next to considering whether there are any provisions which would prevent

or restrict the obtaining of either set of information.

So far as the electoral register is concerned, copies may be requested from the
electoral registration officer or, alternatively, from the local authority itself if, as
is usual, the local authority itself has obtained a copy of the full register pursuant
to regulation 102 and 107 of the Regulations. The electoral registration officer is
an independent statutory office-holder: see section 8 of the 1983 Act. Access to or
production of the documents may, however, be required under sectioﬁ 6(1) or 6(2)
of the Act from an officer or member of the authority or any other person. That
appears from the wording of section 6(2) which refers to “any person” being
required to attend and produce the document. That is in contrast with the powers
under section 6(4) of the Act which enable an auditor to require only “any officer
or member of a body subject to audit” to provide information. Furthermore, R v
Hurle-Hobbs {19451 | K.B. 165 considered that the powers under the predecessor
provisions to section 6(1) and (2) of the Act extend to third parties (in that case,

accountants acting as auditors of a company contracting with the local authority).

10



23.

24

25

Nor, in my opinion, is there any restriction in the Regulations which would
prohibit the electoral registration officer or an officer of the local authority
disclosing the full electoral register to the appointed auditor. Regulation 94 of the
Regulations applies to the electoral registration officer, his deputy and any person
appointed or employed to assist an electoral registration officer. Regulation 94(3)

provides that:

“(3) No person to whom this regulation applies may —
(a) supply to any person a copy of the full register,
(b) disclose information contained in it (and not contained in the
edited register), or
(¢) make use of any such information,
otherwise than in accordance with an enactment, including these
Regulations.”
If a copy of the full register was required of an electoral registration officer under
section 6(1) or (2) of the Act, it would be supplied in accordance with an

enactment, i.e. the Act. Consequently, there would be no breach of the

Regulations.

In relation to members and officers or employees of the local authority, regulation
107(3) provides that “subject to paragraph (4) below” such persons cannot supply

a copy of the full register to another person other than a councillor or employee of
the same alithority. Regulation 107(4) of the Regulations provides so far as

material, that:

11



26

27

“(4)A council or employee of the local authority may supply a copy of the
register, disclose or make use of information contained in it that is not
contained in the edited register —
(a) where necessary for the discharge of a statutory function of the
local authority or any other local authority relating to security, law
enforcement and crime prevention....”.
In my opinion, disclosing the copy of the full electoral register would be done for
the purposes of discharging a function under section 6(1), (2), (4) or (5) of the
Act, i.e. giving the auditor access to documents, producing documents or
providing information or explanations. Those statutory functions relate in part to
crime prevention. They relate to ensuring that the auditor is in a position to audit
the accounts, ensure that appropriate arrangements for economy efficiency,

effectiveness are in place, include arrangements that the financial affairs are free

from material misstatements including misstatements resulting from fraud.

Dealing with the council tax records, there appears to me to be no provision in the
Local Government Finance Act 1992 (“the 1992 Act”), or the regulations made
in connection with the administration and enforcement of the council tax, which
qualify the powers of the appointed auditor under section 6 of the Act or prevent
the local authority from complying with its implicit and express obligations under
section 6 of the Act. In particular, paragraph 16 of Schedule 2 to the 1992 Act
provides a power to make regulations which may include the provision (so far as
the authority does not have power to do so apart from the regulations) to supply
relevant information to another authority. Paragraph 17 provides a power to make

regulations for supply of certain information to other persons. Paragraph 18A sets

12



28

29

out circumstances in which the billing authority may use the information. None of
those provisions were intended, in my opinion, to curtail the power conferred by
the Act on appointed auditors to obtain information or the implicit obligation or
power of local authorities to comply with such requests. Rather, they are
provisions which empower the making of regulations or prescribe additional
circumstances in which information obtained by a billing authority may be

disclosed.

Dealing with the Data Protection Act 1998 (“the DPA™), by reason of section 34
DPA personal data is exempt from the subject information provisions (defined in
section 27(2) DPA), the fourth data protection principle and the non-disclosure
provisions (defined in section 27(4) DPA) if the data consists of information
which the data controller is obliged to make available to the public by, amongst
other things, making it available for inspection. If the exemption applics, there is
no obligation on the electoral registration officer (or the locél authority if it
provides a copy) to provide notice to the data subject of various matters including
the purpose for which the data is being processed (referred to here as the “fair
processing notice™) in accordance with paragraph 2 of part IT to Schedule 2 to the

DPA.
In my opinion, the exemption provided for by section 34 DPA is applicable to the

provision of a copy of the full electoral register, Regulation 43 of the Regulations

provides that the electoral registration officer must publish the register by making

- 13



30

it available for public inspection. Consequently, in my opinion, that has the result
that the exemption in 34 DPA applies and, amongst other things, there is no
obligation on the electoral registration officer (or the local authority ) to have
served a fair processing notice prior to providing a copy of the full register to the

appointed auditor.

So far as disclosure of council tax records are concerned for the present financial
year, section 35 DPA provides for an exemption from the non-disclosure
provisions (which include the obligation to provide a fair processing notice under
paragraph 2 of Part II of Schedule 2 to the DPA) if “the disclosure is required by
or under any enactment”. In my opinion, disclosure of the council tax records for
this financial year pursuant to a request under section 6 of the Act falls within the
scope of this exemption. The local authority concerned will not, therefore, have to
provide fair processing notices to the individual council tax payers prior to
disclosing the data to the appointed auditor for that local authority. To the extent
that provision of the council tax records still involves processing of data which is
required to satisfy one of the con&itions in schedule 2 to the DPA, in my opinion,
the provision of a copy of the full register to the appointed auditor pursuant to
section 6 of the'Act would be processing which is necessary for the exercise of
any functions of a public nature exercised in the public interest within the

meaning of paragraph 5 of schedule 2

14



31 For completeness, [ would add that if, contrary to my opinion expressed above,
the disclosure of the electoral register did not fall within the exemption in section
34 DPA, it would fall within the exemption provided for by section 35 DPA for

the reasons given in relation to the council tax records.

32 1 have also considered the provisions of the Audit Commission’s Code of Data
Matching Practice. Paragraph 2.3(e) and (f) provide that “wherever practicable”,
information that data may be disclosed for auditing purposes in order to identify
possible cases of fraud should be given to fhe data subject prior to the initial
collection of the data. It should in any event be provided to the data subject prior
to the disclosure of the data to the auditor “unless it is impractical to do so”. In the
present case, in my opinion, a court would accept that it is not practical in the
present case to require notification to data subjects (whether the council tax
records or the electoral register) prior to the data being disclosed to the appointed
auditor. I am instructed that the pilot studies in London alone have revealed loss
of income in the region of £50 to £100 million. Consequently, it is not feasible to
leave matters to the next financial year (2008/2009) as the scale of revenue
foregone this year may be very significant. I am also instructed that the optimum
time for comparison of data from the full electoral register and the council tax
records is when the electoral register is re-published in December each year.
Thus, for this financial year, the optimum time for comparison is December 2007.
It may be that local authorities did not provide data subjects with notice that their

council tax details might be disclosed to the auditor. However, I am instructed

15



33

that it is not practicable to do that by way of individual notices until the next
billing round begins for the next financial year, i.e. before 6 April 2008. It would
require a large amount of time and expenditure to send notices now. On balance,
in my opinion, a court would be fikely to conclude that the provision of the
coineil tax records and electoral register details before the data is disclosed now
to the appointed auditor is not practicable and so disclosing the data without the
provision of the notices would not be a breach of paragraph 2.3(e) and (f) of the

Data Matching Code.

In any event, in my opinion, [ doubt that a court would conclude that it would be
so unfair as to amount to an abuse of process to resile from any expectations
created by paragraphs 2.3(e) and (f) of the Data Matching Code (even assuming
that those provisions do give rise to legitimate expectations) and so would not be
unlawful (applying the approach set out in R v IRC ex p. Unilever [1996] STC
681). Or, put another way, in my opinion, a court would conclude that the action
taken was necessary and proportionate to achieve a legit_imate aim, i.e. the taking
of immediate steps to quantify the potential alﬁount of loss of revenue and the
taking of steps to minimise that foss (applying the approach set out in Nadarajah
v Secretary of State for the Home Department [2005] EWCA Civ 1363). In those
circumstances, even assuming that an individual had a legitimate expectation
arising out of paragraph 2.3(e) and (f) of the Data.Matching Code, resiling from

that would not be unlawful.

16



34 Nor, in my opinion, would the disclosure of the full electoral register or the

35

council tax details involve any breach of Article 8 of the European Convention on
Human Rights (“ECHR”). Even assuming that the disclosure of the details
involved an interference within ﬂle meaning of Article 8(1), any interference
would, in my opinion, be justified under Article 8 (2) ECHR. The disclosure
would be for a legitimate purpose, i.e. the economic well-being of the country, the
prevention of crime and the protection of the rights of others. It would be
proportionate, involving disclosure of a limited amount of information, none of
which is sensitive (and which is available for public inspection in any event in the
case of the electoral register) to an appointed auditor discharging statutory
functions. Further disclosure is controlled by section 49 of the Act and, in relation
to the electoral register, by regulation 96 of the Regulations. In those
circumstances, requiring the disclosure of the council tax records and the full
electoral register under section 6 of the Act would not, in my opinion, involve any

breach of Article 8 ECHR.

I am also asked whether the cases of R (Roberison) v City of Wakefield Council
[2002] Q.B. 1052 and R (Robertson) v Lord Chancellor’s Department [2003]
EWHC 1760 (Admin) have any bearing on the ability of an appointed auditor for
a particular local authority to obtain the full electoral register and council tax
records for that authority and to compare the data in those records. In my opinion,
the first Robertson case is not relevant to the particular issue that arises. That case

determined that the practice of selling the clectoral repister for direct marketing

17



purposes without affording individual electors a right of objection contravened
Article 8 EHCR and Article 3 of the First Protocol to the ECHR. However, that
case, and its factual context, is far removed from the situation involving the
powers of the auditor. The second Robertson case, in my opinion, suppofts the
view that the disclosure of the full electoral register to the auditor is done for a
legitimate aim and is proportionate. In that case, the Administrative Court held
that the provision of the full electoral register to credit reference agencies for,
amongst other things, purposes related to the prevention of fraud, was compatible
with Article 8(2) ECHR and Atticle 3 of the First Protocol. The prevention of
fraud was a legitimate aim. The degree of interference involved was limited.
Hence, any interference was justified under Article 8(2) ECHR. In my opinion,
that decision supborts the view that disclosure of the electoral roll to the

appointed auditor for audit purposes is compatible with Article 8 ECHR.

ADDITIONAL POWERS

36 The Serious Crime Act 2007 has amended the Act and, when the relevant
provisions are in force, will provide powers for the Audit Commission (in
addition to the powers of auditors under section 6 of the Act) to conduct data
malching exercises. These ﬁoﬁers are exercisable for the purpose of assisting in
thé preventi_on and detection of fraud (see section 32A(3) of the Act). Section 32B
enable the Audit Commission to require a body subject to audit, or any officer or
member of such a body, to provide the Audit Commission with such data as it

may reasonably require for the purpose of conducting data matching exercises. In

18
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my opinion, that would empower the Audit Commission to obtain copies of the

council tax records from a local authority. It would also empower the Audit g

Commission to obtain a copy of the full electoral register from a local authority(?
which has been supplied with it pursuant to regulations 102 and 107 of the 2
Regulations. A councillor or officer may supply the electoral register to the Audit
Commission without breaching the Regulations as disclosure will be necessary for

the discharge of a statutory function relating to crime prevention, i.e. complying

with a requirement made under section 32B of the Act.

The position is less clear in relation to clectoral registration officers. On the one
hand, electoral registration officers must also be officers of a local authority —
section 8 of the 1983 Act provides for a local authority to appoint “an officer of
the council” to be an electoral registration officer. Read literally, it could therefore
be said that an electoral registration officer falls within the phrase “any officer or
member of” an audited body. Furthermore, the links between the electoral
registration officer and the local authority are close: the local authority must
appoint him and he must be a council officer. Further, it could be said to be
anomalous if the appointed auditor could require the electoral registration officer
to disclose the list to him under section 6 of the Act but the Audit Commission
could not require the electoral registration officer to disclose the register to it
under section 32B of the Act. That is particularly the case whén the electoral
register is available for public inspection and the information contained within it

is not sensitive.

19



38 The contrary argument is that electoral registration officers are holders of an
independent statutory office. In order to be eligible for appointment to that office,
they must also be office holders of the local authority. But when acting as
electoral registration officers they are acting in the execution of their separate
statutory office. Further, it could be argued that section 32B(1) is intended to
enable the Audit Commission to require an officer of an audited body, acting as
an officer of that body, to provide data. Where a person is acting as an electoral
registration officer, and is discharging his duty of maintaining an electoral
register, he is not acting as an officer of the audited body. He is performing his
own, independent statutory duties. For that reason, there is an argument ‘that
section 32B of the Act does not empower the Audit Commission to require the

electoral registration officer to provide the electoral register.

39 The arguments are finely balanced. In my opinion, and on balance, | am of the
view that section 32B of the Act does not empower the Audit Commission to <
require the electoral registration officer to provide a copy of the full electoral .~
register. I recognise that the contrary argument is strong, and accords with the
literal wording of the Act and avoids an obvious anomaly. There is a real
prospect, therefore, that the court would reach a different view from that
expressed here and would hold that that section 32B of the Act was to be

interpreted as enabling the Audit Commission to require the electoral registration

officer to provide a copy of the full electoral register. In practice, this difficulty

20



need not arise. First, there is scope for the Secretary of State to add a public body
to the list in section 32B: see section 32H(3) of the Act. If the Secretary of State
took the view that the power did not extend to the electoral registration officer,
that body could be added to the list. Secondly, and in any event, there is unlikely
to be any real difﬁcﬁlty as T understand that local authorities routinely obtain
copies of the full electoral register. Tn my opinion, the Audit Commission can .
require the members or officers of the local authority to provide it with the full
electoral register. The Audit Comnission may not therefore need to test the scope

of section 32B of the Act.

SUMMARY

40 In summary, therefore, my opinion on the specific questions asked as follows:

(1) the obtaining by an appointed auditor of a particular local authority of
council tax records and the full electoral register for that particular
local authority, aﬁd a comparison of that data, is capable of amounting
to an exercise of the auditor’s statutory functions under the Act, in

particular section 5 and 8 of the Act;

(2) the auditor may in principle conclude that he needs access to, or be
provided with a copy of the council tax records and the full electoral
register for a particular local authority and may exercise his powers

under section 6 of the Act to require the local authority (or the

21
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electoral registration officer in the case of the electoral register) to

provide copies;

(3) the collection and matching of council tax and electoral register data
for a particular local authority by the appointed auditor for that
authority would not breach the DPA, the Regulations, the legislation

governing council tax data;

(4) the Audit Commission will have power under section 32B of the Act
to require a local authority to provide council tax records and the full
electoral register and to match that data. It is more debatable as to
whether the Audit Commission could require the electoral registration
ofﬁcer tb provide a copy of the full electoral register but, on balance,
in my opinion, the Audit Commission could not do so. In praciice, the
problem is unlikely to arise as electoral registers are routinely obtained
by the local authority to which they relate and the Audit Commission

can require the local authority to provide a copy;

(5) the decision in the first Roberison case does not have a bearing on
whether the exercise of powefs by the auditor under section 6 (or the
Audit Commission under section 32B) of the Act is compatible with
the ECHR. The second Robertson case, in my opinion, supports the

view that the requirement that the full electoral register be disclosed to

22



the auditor (or the Audit Commission) is compatible with Article 8

ECHR.

CLIVE LEWIS Q.C.

11 King’s Bench Walk

Temple
London EC4Y 7EQ

26 November 2007.
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From: Jennifer Bruce [je-bruce@audit-commission.gov.uk]
Sent: 06 June 2008 15:10
To: Heath, Mark; | NN =t Priya; Befinda Burnand; Andrew

Scallan; Sweeney, Mark; Marion Cattini; Murray, Clyde (SEL; Docker, Paul; Louise
Footner; James Pack

Cc: Roger Hamilton; Martin Evans; Peter Yetzes; Nagina Akram; Rachel L Murphy [Legal]
Subject: NFI and Electoral Register
Attachments: Letter to DoFs of CTax authorities (3) (3).doc

<<Letter to DoFs of CTax authorities (3) (3).doc>>
Dear Colleagues

You may recall that we wrote to you on 2 May, attaching a statement that we were proposing to send to local
authorities regarding the collection of electoral register data for the purposes of NFI.

At that stage we were proposing to continue collecting the data directly from local authorities (in accordance
with the consensus at our meeting on 4 April that this was lawful), while also offering to make the request
directly of the ERO if the authority had its own legal advice that this was preferable (in accordance with the
opinion from Timothy Pitt-Payne, and consistently with our own legal advice from Clive Lewis QC.) We have
not sent that statement, pending responses we have been awaiting from the parties to that meeting.

In any event, those discussions may now have been superseded by our revised approach moving forward.
Given that the electoral register is now several months old, and the benefits in matching it are considerably
reduced, relative to the work involved in doing so, we have decided that the most practical and effective way
of proceeding is to defer the current data matching exercise until the next NFI cycle commencing in October
this year. The new electoral registers should be available in December 2008 and we wili ask them to be
submitted with council tax data early in 2009. By then the new Data Matching Code of Practice will also be in
force and our new data-matching powers will be fully operative, which is clearly an added benefit in providing
assurance to local authorities that the exercise is lawful.

We therefore intend to send the attached statement to local authorities, either later today or on Monday.

Thank you for your engagement in this issue to date and we look forward to working with you constructively in
the future. Just to let you know, [ will actually be leaving the Audit Commission on 13 June, but please feel
free to contact either Peter or Martin {or, in relation to specific legal matters, Roger Hamilton: r-
hamilton@audit-commission.gov.uk) after that date if need be.

Kind regards
Jennifer
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Please consider the environment: think before you print

This email (and any attachment(s)) is private and intended solely for the recipient. Its unauthorised
use, disclosure, storage or copying is not permitted. If you are not the intended recipient please
destroy all copies and inform the sender by return e-mail. Internet e-mail is not a secure medium as
messages can be intercepted and read by someone else. Please bear this in mind when deciding
whether to send information by e-mail. Postal addresses for the Audit Commission are available
from http://www.audit-commission.gov.uk

The Audit Commission reserves the right to menitor, record and retain any incoming and outgoing
emails for security reasons and for monitoring internal compliance with the Andit Commission
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policy on use. Email monitoring and/or blocking software may be used. No contracts can be entered
into on our behalf by email. Any views or opinions expressed are solely those of the author and do
not necessarily represent those of the Audit Commission.

The Audit Commission checks all mails and attachments for known viruses; however, you are
advised that you open any attachments at your own risk.

06/06/2008



commission

14 December 2007

To: Chief Executives, all council tax collection authorities
Directors of Finance, all council tax collection authorities

SUPPLEMENTARY SCALE OF FEES FOR 2007/08 FOR THE NATIONAL FRAUD INITIATIVE

In June we consulted on a supplementary scale of fees for 2007/08 for specified local
authorities (council tax collection authorities) to cover the extra costs of additional data
matching under the Commission’s National Fraud Initiative (NF1} in relation to fraudulent
claims for single person council tax discounts. The Commission has now considered the
comments received and has confirmed the proposed supplementary scale of fees for
2007/08 of £500 for specified local authorities (council tax collection authorities), on which
we constulted.

The council tax single person discount exercise matches council tax data to the full
electoral register submitted to NF1. Outline advice on the statutory basis for using the
electoral register was issued to NFI key contacts when the download specification was
distributed on 4 September 2007.

Since then a number of local authorities have queried the legal basis for this work, in
particular the use of the electoral register for data matching purposes. For the avoidance
of doubt, and after discussions with the Association of Council Secretaries and Solicitors
(ACSeS), we have obtained leading counsel’s opinion, which affirms our statutory powers
to undertake this work. | am pleased to enclose a copy.

The work will commence, and the additional audit fee of £500 plus VAT will be invoiced,
early in the New Year. We will be writing to Directors of Finance and their key contacts in
the next few days about the operational aspects of the work.

If you have any questions about the work, please raise them initially with your local auditor.
Alternatively please contact Peter Yetzes, the appointed auditor for the NFI,
at p-yetzes@audif-commission.gov.uk.

Yours sincerely
/%A/ﬁm @l/cw%
Martin Evans

Managing Director, Audit

Audit Commission, 1st Floor, Millbank Tower, Millbank, London, SW1P 4HQ
T 0207828 1212 F 020 7976 6187 www.audit-commission.gov.uk
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Louise Fooiner

From: Kawser Hamid [Kawser.Hamid@ico.gsi.gov.uk]
Sent: 16 October 2007 14:30

To: Louise Footner

Cc: Lynne Shackiey; Phil Jones

Subject: Information Commissioner's Office

Ms Louise Footner

The Electoral Commission
Trevelyan House

Great Peter Street
London

SW1P 2HW

Tuesday 161" October 2007
Qur ref: ENQO178570
Dear Louise

Re: Audit Commission — National Fraud Initiative (NFI) and access to the full electoral
register

Thank you for your e-mail of oth October 2007.

We have had the opportunity to discuss the proposal which you kindly outlined in your e-mail and
have decided that in light of the changes which the Serious Crime Bili is likely to make to the Audit
Commission Act 1998 (ACA), obtaining independent legal advice on Section 6 of the ACA, may not
be the most pragmatic course of action.

- Schedule 7 of the Serious Crime Bill, which is expected to receive royal assent in early November
2007, introduces an amendment to the ACA which gives the Audit Commission specific powers to
conduct data matching exercises for the purposes of preventing and detecting fraud. It is our view
that this amendment is likely to put beyond doubt the Audit Commission’s authority to conduct the
NFI. It will mean that the Audit Commission will no longer have to rely upon the much disputed
section 6 of the ACA as their legal basis for conducting the NFI. Schedule 7 of the Serious Crime
Bill also makes similar amendments to the Public Audit (Wales) Act 2004, which is likely also to put
beyond doubt the Wales Audit Office’s authority to conduct the NF1 in Wales.

If the relevant parts of the Serious Crime Bill come into force without amendment, then we believe it
would be disproportionate, and not cost efficient, to seek independent legal advice on the '
application of section 8 of the ACA. However, if the Serious Crime Bill does not become law next
month as expected, then we will be happy to review this position.

To date we have had no complaints about this latest aspect of the NFI from any Scottish or Welsh
local authorities. Therefore, we believe that the Information Commissioner's Office (ICO) and the
Electoral Commission should concentrate our efforts on addressing the issue of the Audit
Commission’s operation of the NFI in England. We can always revise this position should we
receive any enquiries from either Scotland or Wales.

In spite of the position we have taken above, we still believe it would be reassuring for local
authorities if the ICO and the Electoral Commission could take a joint public position on this issue.
We agree that producing some guidance which clarifies the position in respect of the
Representation of the Peoples (England and Wales) Regulations 2001 and the Data Protection Act
1998 (DPA) would be the most appropriate way of taking a joint public position.

18/10/2007
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We can address the issue of legality by stating that the ICQO and the Electoral Commission will not
comment on the lawful powers of the Audit Commission. The ICO takes this position because we

- recognise that legislation can have more than one interpretation. In previous years we have taken
our own legal advice on various pieces of legisiation e.g. the Local Government Finance Act 1972
and the Local Government Act 2000 in relation to the secondary use of council tax information, and
have given our data protection advice on the basis of the legal advice we had received. But even
though many data controilers did not share our interpretation, and felt that in many cases it
restricted what they felt were perfectly lawful activities, they believed that they were obliged to
accept our interpretation in order to comply with the DPA. This was seen in many quarters as the
DPA unreasonably restricting legitimate public policy objectives on the basis of one interpretation by
the ICO of the legislation involved.

Therefore, we are now making it absolutely clear that we will not pursue a data protection issue
solely on the basis of lawfulness, when there are competing interpretations of the legislation
involved. We will only pursue the matter if there are additional data protection concems e.g. lack of
adequate fair processing information.

It may also be worth while suggesting to local authorities that if they strongly believe that the Audit
Commission is exceeding its lawful powers by requesting access to the full electoral register, then
they themselves should consider mounting a legal challenge to the Audit Commission’s request.

We look forward to receiving your comments on the position we have taken above and are happy io
discuss the matter further.

Yours sincerely

Mr Kawser Hamid
Data Protection Practice Officer

The original of this email was scanned for viruses by the Government Secure Intranet Anti-Virus
service supplied by Cable& Wireless in partnership with MessageLabs. (CCTM Certificate Number
2006/04/0007.) On leaving the GSi this email was certified virus free.

Communications via the GSi may be automatically logged, monitored and/or recorded for legal

purposes.

18/10/2007
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Bola Ojoye

From: Louise Footner

Sent: 27 February 2008 09:58
To: Bola Ojoye

Subject: FW: NFi

From: Kawser Hamid [mailto:Kawser.Hamid@ico.gst.gov.uk]
Sent: 01 February 2008 11:01

To: Louise Footner

Cc: Alison Wellens

Subject: RE: NFI

Hi Louise,

Please find attached all three versions (Audit Commission, Audit Scotland and the Wales Audit Office) of the
letter we have sent out to local authorities.

| shall discuss the issue of liaison meetings between the ICO and the Electoral Commission with my colleague
Alison Wellens {Head of Public Sector Data Protection Practice) and either she or | will get back to you.

Regards
Kawser

----- Original Message---—-

From: Louise Footner [mailto:footner@electoralcommission.org.uk]
Sent: 31 January 2008 18:48

To: Kawser Hamid

Subject: NFI

Kawser

Further to our recent telephone conversation on the above, | would be very grateful if you could send to us for
our records a copy of the final version of the letter, as sent out to local authorities, incorporating guidance
from ICO and including the paragraphs we provided on access to the register.

Also, we discussed the benefits of continuing with liaison meetings between our respective organisations. |
can confirm that we see benefit in such meetings and would be pleased to discuss with you how we might
facilitate such meetings.

With kind regards

{ouise

This email was received from the INTERNET and scanned by the Government Secure Intranet anti-
virus service supplied by Cable& Wireless in partnership with MessageLabs. (CCTM Certificate
Number 2007/11/0032.) In casc of problems, please call your organisation’s I'T Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal
purposes.

The original of this email was scanned for viruses by the Government Secure Intranet virus scanning

service supplied by Cable& Wireless in partnership with Messagel.abs. (CCTM Certificate Number
2007/11/0032.) On leaving the GSi this email was certified virus free.
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Communications via the GSi may be automatically logged, monitored and/or recorded for legal
pUrposes.

27/02/2608



Our ref:
Dear

Re: Audit Scotland — National Fraud Initiative (NF1) and access to the Full Electoral
Register and Council Tax data

In our last e-mail to you of [........ ], we informed you that we had asked the Electoral
Commission for their view on the implications of the Representation of the People (Scotland)
Regulations 2001 on Audit Scotland’s request for access to the full electoral register.

The Electoral Commission has now provided us with their view:

“The Representation of the People (Scotland) Regulations 2001 govern the supply of,
and access to, the electoral register in Scotland.

Regulations 101 and 106 combine to require a registration officer to provide, on
request, a full copy of the register to the council that appointed the registration officer.
It is therefore possible that a request for a copy of the electoral register may be made
to either the registration officer that compiled it, or the appointing council.

Regulation 106 sets out the circumstances in which a council can supply copies of the
full register. Regulation 94 sets out the circumstances in which an electoral registration
officer can do so.

Regulation 108(3) provides that the council by which the registration officer was
appointed may not supply a copy of the full register, or disclose or make use of any
information contained in it (other than within the council) except for the discharge of the
statutory functions of that council relating to security, law enforcement and crime
prevention, or for the purposes of a local referendum being conducted by the returning
officer or for statistical purposes.

Audit Scotland is requesting the register to assist with the discharge of its statutory
functions and we understand it has cited section 100 Local Government (Scotland) Act
1973, as amended by section 54(2) Local Government in Scotland Act 2003, as ‘
entitling it to this information. Audit Scotland is not a local authority for the purpose of
Regulation 108. Any council considering a request from Audit Scotland should
consider whether disclosure of the register is for the discharge of its own statutory
functions. These may include consideration of the council’s functions in respect of
section 100 Local Government (Scotland) Act. The question of whether passing this
information to Audit Scotland is for the discharge of a council’s functions is one
for the authority. [f it is, then the disclosure would be in accordance with Regulation
106(3).

A request might also be made to the registration officer directly. Regulation 94(3)
provides that the registration officer shall not supply copies, disclose or make use of
information contained in the register otherwise than in accordance with an enactment.
That includes, but is not limited to, the Regulations themseives. The provision
therefore allows the disclosure of the register by a registration officer to another body if
provided for under another enactment.

It is therefore necessary to decide whether section 100 Local Government (Scotland)
Act applies where the registration officer is holding the register. The interpretation of
this section is a matter on which the registration officer must obtain legal
advice. If that advice is that the provision operates to require the registration officer to



provide the register then the disclosure by the registration officer would be 'in
accordance with an enactment' as required by Regulation 94(3).

The Electoral Commission does not consider that the case of R (Robertson) v City of
Wakefield Council [2002] Q.B. 1052 has any bearing on this issue".

If you have any further questions regarding the Electoral Commission’s position, then please
contact the Commission’s Scotland Office:

The Electoral Commission

28 Thistle Street

Edinburgh EH2 1EN

Tel: 0131 225 0200

Fax: 0131 225 0205

Textphone: 18001 0131 225 0200

Email: infoscotland@electoralcommission.org. Lk

In light of the above, for the purposes of the First Principle of the Data Protection Act 1998
(DPA) if an Electoral Registration Officer (ERO) can fulfill the requirements outlined by the
Electoral Commission, then we will not dispute the lawfulness of any disclosure of the full
electoral register, .

In respect of the fair processing requirement, an ERO can rely upon the section 34 exemption
(for information available to the public by or under enactment) in order not to provide fair
processing information to data subjects. However, we would consider it good practice for
ERO's (or their respective local authorities on their behalf) to provide fair processing
information.

Concerning the disclosure of Council Tax data to Audit Scotland, as stated in our last e-mail to
you, we will not make any decisions on the sole basis of lawfulness. It will be for individual
local authorities to decide whether the disclosure of Council Tax data to Audit Scotland, is
consistent with the governing legislation for Council Tax in Scotland.

Regarding the fair processing requirement, we accept that the earliest cost effective method of
contacting each individual Council Tax payer with full details of the processing being
undertaken is in February / March 2008, when Council Tax bills are sent out. However, local
authorities must also take some steps in the meantime to provide fair processing information.
We would consider it inappropriate for local authorities to take no steps to provide fair
processing information until February / March 2008.

It will be for each local authority to decide how they can provide fair processing information to
the maximum number of Council Tax payers, given the resources they have available.
However, use of the local authority’s intranet and website would be the minimum we would
expect. If a complaint is brought to our attention, we will take into consideration what, if any,
steps, a local authority has taken to provide fair processing information, given the resources
they had available.

We hope the above information provides you with a clear understanding of the position we
have taken in relation to this issue.

Thank you for bringing your concerns to our attention.
Yours sincerely

Mr Kawser Hamid



Data Protection Practice Officer






Qur ref:
Dear

Re: Wales Audit Office (WAQ) — National Fraud Initiative (NFi} and access to the Full
Electoral Register and Council Tax data

In our last e-mail to you of [......... ]; we informed you that we had asked the Electoral
Commission for their view on the implications of the Representation of the People (England
and Wales) Regulations 2001 on the WAO’s request for access o the full electoral register.

The Electoral Commission has now provided us with their position on the application of the
Representation of the People Regulations 2001:

“The Representation of the People (England and Wales) Regulations 2001 govern the
supply of, and access to, the electoral register in England and Wales.

Regulations 102 and 107 combine to require a registration officer to provide, on
request, a full copy of the register to the local authority that appointed the registration
officer. It is therefore possible that a request for a copy of the electoral register may be
made to either the registration officer that compiled it, or the appointing local authority.

Regulation 107 sets out the circumstances in which a local authority can supply copies
of the full register. Regulation 94 sets out the circumstances in which an electoral
registration officer ¢an do so.

Regulation 107(3) provides that a local authority can only supply a copy of the full
register, or disclose or make use of any information contained in it (other than within
the local authority) in accordance with Regulation 107(4). Regulation 107(4) allows the
supply of, or disclosure of information contained in the register where necessary for the
discharge of the statutory functions of a local authority relating to security, law
enforcement and crime prevention.

The Wales Audit Office is requesting the register to assist with the discharge of its
statutory functions and has cited section 41 Public Audit (Wales) Act 2004 as entitling
it to this information. The Wales Audit Office is not a local authority for the purpose of
Regulation 107. Any local authority considering a request from the Wales Audit Office
should consider whether disclosure of the register is necessary for the discharge of its
own statutory functions, or those of another local authority. These may include
consideration of an authority's functions in respect of section 41 Public Audit (Wales)
Act. The question of whether passing this information to the Wales Audit Office
is necessary for the discharge of a local authority’s functions is one for the
authority. If it is, then the disclosure would be in accordance with Regulation 107(4).

A request might also be made to the registration officer directly. Regulation 94(3)
provides that the registration officer shall not supply copies, disclose or make use of
information contained in the register otherwise than in accordance with an enactment.
That includes, but is not limited to, the Regulations themselves. The provision
therefore allows the disclosure of the register by a registration officer to another body if
provided for under another enactment.

It is therefore necessary to decide whether section 41 Public Audit (Wales) Act applies
to a registration officer. The interpretation of section 41 is a matter on which the
registration officer must obtain legal advice. If that advice is that the provision
operates to require the registration officer to provide the information then the



disclosure by the registration officer would be 'in accordance with an enactment' as
required by Regulation 94(3).

" The Electoral Commission does not consider that the case of R (Robertson) v City of
Wakefield Council [2002] Q.B. 1052 has any bearing on this issue™.

if you have any further questions regarding the Electoral Commission’s position, then please
contact the Commission’s Wales office:

The Electoral Commission

Caradog House

1-6 St Andrews Place

Cardiff CF10 3BE

Tel: 029 2034 6800

Fax: 029 2034 6805

Textphone: 18001 029 2034 6800

E-mail: infowaies@electoralcommission.org.uk

In light of the above, for the purposes of the First Principle of the Data Protection Act 1998
(DPA) if an Electoral Registration Officer (ERO) can fulfill the requirements outlined by the
Electoral Commission, then we will not dispute the lawfulness of any disclosure of the full
electoral register.

In respect of the fair processing requirement, an ERO can rely upon the section 34 exemption
(for information available to the public by or under enactment)} in order not to provide fair
processing information to data subjects. However, we would consider it good practice for
ERO’s (or their respective local authorities on their behalf) to provide fair processing
information.

Concerning the disclosure of Council Tax data to the WAO, as stated in our last e-mail to you,
we will not make any decisions on the sole basis of lawfulness. It will be for individual local
authorities to decide whether the disclosure of Council Tax data to the WAQ, is consistent with
the governing legislation for Council Tax.

Regarding the fair processing requirement, we accept that the earliest cost effective method of
contacting each individual Council Tax payer with full details of the processing being
undertaken is in February / March 2008, when Council Tax bilis are sent out. However, local
authorities must also take some steps in the meantime to provide fair processing information.
We would consider it inappropriate for local authorities to take no steps to provide fair
processing information until February / March 2008.

It will be for each local authority to decide how they can provide fair processing information to
the maximum number of Council Tax payers, given the resources they have available.
However, use of the local authority's intranet and website would be the minimum we would
expect. If a complaint is brought to our attention, we will take into consideration what, if any,
steps, a local authority has taken to provide fair processing information, given the resources
they had available.

We hope the above information provides you with a clear understanding of the position we
have taken in relation to this issue.

Thank you for brining your concerns to our attention.
Yours sincerely

Mr Kawser Hamid



Data Protection Practice Officer






Our ref:
Dear

Re: Audit Commission — National Fraud Initiative (NFl} and access to the Full Electoral
Register and Council Tax data

Thank you for your e-mail / letter of | |

The Information Commissioner's Office (ICO) has received many enquiries from local
authorities regarding the Audit Commission and their latest NFI exercise. The Audit
Commission has stated to local authorities that they require access to the full electoral register
and to Council Tax data.

This is because the current NF] exercise relates to the Council Tax single person discount.
The Audit Commission intends to match the data from the full electoral register against
Council Tax data in order to detect any anomalies which may highlight errors or fraudulent
claims for the single person discount.

The First Principle of the Data Protection Act 1998 (DPA) states that:

“Personal data shall be ,brocessed fairly and lawfully and, in particular, shall not be
processed unless-(a) at least one of the conditions in Schedule 2 is met, and (b) in the
case of sensitive personal data, at least one of the conditions in Schedule 3 is also
met”.

Local authorities and Electoral Registration Officers (ERO) have expressed particular
concerns about the lawfulness of supplying the Audit Commission with the full electoral
register. Concern has also been expressed about the issue of fair processing notices.

In relation to the issue of lawfulness, our approach is to concentrate upon the DPA, the
Freedom of Information Act 2000 and the associated legislation regulated by this office rather
than to make judgments about aspects of any other legislation, especially if they are the
subject of dispute by the parties involved in the issue. It is our view that it is for the
organisations concerned to determine whether or not a lawful basis exists for their activities,
within the legal framework that applies to them, or to consult an appropriate external body
which may have specialist knowledge of the relevant aspect of law.

In practice this means that unless a public body is clearly acting beyond their legal powers,
then we are unlikely to take action on the sole basis of lawfulness. However, if we can clearly
identify either fair processing issues of detriment to individuals, these will be considered when
determining whether or not the [CO will take any action relating to the First Principle in any
particular case. :

In spite of the above, we are aware that this issue is causing a great deal of concern and that
many local authorities are looking to the [CO for guidance. Therefore, in light of the fact that
access to the full electoral register is governed by the Representation of the People (England
and Wales) Regulations 2001 (RoPR) we have sought advice from the Electoral Commission
because of their specialist knowledge of, and responsibility for, electoral law.

The Electoral Commission has informed us that:

“The Representation of the People (England and Wales) Regulations 2001 govern the
supply of, and access to, the electoral register in England and Wales.



Regulations 102 and 107 combine to require a registration officer to provide, on
request, a full copy of the register to the local authority that appointed the registration
officer. It is therefore possible that a request for a copy of the electoral register may be
made to either the registration officer that compiled it, or the appointing local authority.

Regulation 107 sets out the circumstances in which a local authority can supply copies
of the full register. Regulation 94 sets out the circumstances in which an electoral
registration officer can do so.

Regulation 107(3) provides that a local authority can only supply a copy of the fuil
register, or disclose or make use of any information contained in it (other than within
the local authority) in accordance with Regulation 107(4). Regulation 107(4) allows the
supply of, or disclosure of information contained in the register where necessary for the
discharge of the statutory functions of a local authority relating to security, law
enforcement and crime prevention.

The Audit Commission is requesting the register to assist with the discharge of its
statutory functions and has quoted section 6 Audit Commission Act 1998 as entitling it
to this information. The Audit Commission is not a local authority for the purpose of
Regulation 107. Any local authority considering a request from the Audit Commission
should consider whether disclosure of the register is necessary for the discharge of its
own statutory functions, or those of another local authority. These may include
consideration of an authority's functions in respect of section 6 Audit Commission Act.
The question of whether passing this information to the Audit Commission is
necessary for the discharge of a local authority’s functions is one for the
authority. If it is, then the disclosure would be in accordance with Regulation 107(4).

A request might also be made to the registration officer directly. Regulation 94(3)
provides that the registration officer shall not supply copies, disclose or make use of
information contained in the register otherwise than in accordance with an enactment.
That includes, but is not limited to, the Regulations themselves. The provision
therefore allows the disclosure of the register by a registration officer to another body if
provided for under another enactment.

It is therefore necessary for the registration officer to decide whether section 6 Audit
Commission Act applies where the registration officer is holding the register. The
interpretation of section 6 is a matter on which the registration officer must
obtain legal advice. If that advice is that the provision operates to require the
registration officer to provide the information then the disclosure by the registration
officer would be 'in accordance with an enactment' as required by Regulation 94(3).

The Electoral Commission does not consider that the case of R (Robertson) v City of
Wakefield Council [2002] Q.B. 1052 has any bearing on this issue”. :

If you have any further questions regarding the Electoral Commission’s position, then please
contact the Commission’s regional office in your area:

South of England

The Electoral Commission

South of England Office

Trevelyan House

30 Great Peter Street

London SW1P 2HW

Tel: 020 7271 0600

Fax: 020 7271 0505

Email: south@electoralcommission.org.uk




North of England

The Electoral Commission
North of England Office
York Science Park

IT Centre

Innovation Way
Heslington

York YO10.5DG

Tel: 01904 567990
Fax: 01904 567719
Email: north@electoralcommission.org.uk

South West of England

The Electoral Commission

South West of England Office

Matford Business Centre

Matford Park Road

Exeter EX2 8ED

Tel, 01392 332877

Fax: 01392 332900

Email: southwest@electoralcommission.org.uk

Midlands Area of England

The Electoral Commission

Midlands Office

No. 2 The Oaks

Westwood Way

Westwood Business Park

Coventry CV4 8JB

Tel: 02476 820086

Fax: 02476 820001

Email: midlands@electoralcommission.org.uk

In light of the above, for the purposes of the First Principle of the DPA, if an ERO can fulfill the
requirements outlined by the Electoral Commission, then we will not dispute the lawfulness of
any disclosure of the full electoral register.

In respect of the fair processing requirement, an ERO can rely upon the section 34 exemption
(for information available to the public by or under enactment) in order not to provide fair
processing information to data subjects. However, we would consider it good practice for
ERO's (or their respective local authorities on their behalf) to provide fair processing
information.

Concerning the disclasure of Council Tax data to the Audit Commission, as stated above, we
will not make any decisions on the sole basis of lawfulness. It will be for individual local
authorities to decide whether the disclosure of Council Tax data to the Audit Commission is
consistent with the governing legislation for Council Tax.

Regarding the fair processing requirement, we accept that the earliest cost effective method of
contacting each individual Council Tax payer with full details of the processing being
undertaken is in February / March 2008 when Council Tax bills are sent out. However, local
authorities must also take some steps in the meantime to provide fair processing information.
We would consider it inapproptiate for local authorities to take no steps to provide fair
processing information until February / March 2008.



It will be for each local authority to decide how they can provide fair processing information to
the maximum number of Council Tax payers, given the resources they have available.
However, use of the local authority’s intranet and website would be the minimum we would
expect. If a complaint is brought to our attention, we will take into consideration what, if any,
steps a local authority has taken to provide fair processing information, given the resources
they had available.

The Audit Commission has informed us that their request for Council Tax data and access {o
the full electoral register was sent out to local authorities in June 2007. Unfortunately, many
local authorities only alerted us to their concerns from late September 2007 onwards.
Consequently, we have not been able to reach a view on this issue until now

We would suggest that more regular communication between local authorities’ NFI key
contacts and their data protection officers will help to identify issues as they arise. We are
encouraging the Audit Commission to highlight this in their dialogue with local authorities;
particularly in their new Code of Data Matching Practice, which is currently being drafted and
has been submitted to us for comments. This will also enable the ICO to advise on any data
protection concerns in a timely manner.

We hope the above information is of assistance to you. However, if you wish to discuss the
matter further, then please do not hesitate to contact us.

Yours sincerely

Mr Kawser Hamid
Data Protection Practice Officer
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Louise Footner

Frony: Kate Sullivan

Sent. 19 Jduly 2007 12:00

To: Maloolm Rawlings; Kay Jenking

Ce: { ouise Footner: James Pack; Jennifer M, Kohlmorgen

Subject: EW: On behalf of the Audit Commission re: National Fraud Initiative - Council Tax single

person discounts
Attachments: Letter to Directors of Finance and NFI key contacts 28 Jun 2007 .pdf

Malcolm and Kay
| am too befuddled to remember if this is the same issue we've been talking about.....
Kate

Kate Sullivan
Mead of Electoral Administration

Democracy maiters

From: Hill, Margaret [matito:Margaret.Hill@trafford.gov.uk}

Sent: 19 July 2007 10:22

To: Kate Sullivan

Subject: FW: On behalf of the Audit Commission re: National Fraud Initiative - Council Tax single person
discounts

o B e e e e e e R
Hope you are well.

Please see the attached letter which | have been sent by another authority. If all finance directors are being
offered (nearly) this service we need to establish whether the legistation enahles council tax to use the data to
"find" people in this way or {f the definition of "detect fraud" does not give them the leeway to do it.

| know you are geing on leave but could you let me know if you have already made a decision on this area (as
you may have been party to the pilot) or if not that some form of guidance can be given prior to December so
that we have a consistent approach when answering the enquiry from our finance directors.

] know that we give the Council a copy of the data so the decision is the councll's as to how they interpret the
legistation but in practice it usually comes back to the elections office via the Councif's Proper Officer to give
them advice!

Thanks for your help.

Margaret Hill

Electoral and Leadership Services Manager
Trafford Council

Town Hall

Talbot Road

Stretford

23/08/2007








